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P-ROCEEDI-NGS
(4:33 p.m)

BZA CHAIR HILL: All right, this neeting wll
pl ease cone to order. Good afternoon, |adies and gentl enen,
this is the 2/21/2019 Special Public Meeting of the Board of
Zoning Adjustnent in the District of Colunbia.

My nane is Fred H I, Chairperson. Joining ne
today is Vice Chairperson Carlton Hart, representing the
National Capital Planning Conm ssion, and Board Menber
Lesyllee Wiite, Mayoral Appointee. And representing the
Zoni ng Commi ssion is Anthony Hood.

Copi es of today's neeti ng agenda are available to
you and |l ocated to ny left on the wall bin near the door,
think. | believe, I"'mnot sure. | believe so.

We are not taking public testinony as this is just
a neeting. Pl ease be advised this proceeding is being
recorded by a court reporter and is al so webcast |ive.

Accordingly, we nust ask you to refrain from any
di sruptive noises or action in the hearing room Please turn
off all beepers and cell phones.

M. Secretary, do you have any prelimnary
matters? |If not, let's proceed with the agenda.

MR, MOY: Thank you, M. Chairnan. The only
action before the Board is attended to Appeal Nunmber 19441.

The property owner filed a notion to stay the order granting
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3
the appeal of Richardson Place Neighborhood Associ ation,

which is pursuant to 11 DCVR 3100 and 3101, fromthe deci sion
t hat was nmade on Septenber 27, 2016 and Oct ober 20, 2016 by
the Zoning Admnistrator, Departnent of Consuner and
Regul atory Affairs, which issued building permts Nunber
B1611469 and B1611470, that permtted the constructi on of two
adj acent flats in the R4 District at prem ses 410 and 412
Ri chardson Pl ace Northwest, Square 507, Lots 101 and 102.

BZA CHAIR HILL: Ckay. Are we ready to
del i berate? GCkay. So I'mgoing to read through sone stuff
and then we can just see where we are.

So, on February 4th, 2019 the Board issued an
order granting the appeal in 19441, whi ch was brought by the
Ri chardson Place Neighborhood Association, to challenge
decisions by the Zoning Adm nistrator to issue building
permts and certificates of occupancy allowing flats on two
adj oi ni ng parcel s.

The properties are owned by Qaktree Devel opnent,
LLC or LTD. Wi ch conpl eted construction of the building and
pl anned to | ease them to Common Living |ncorporated, which
woul d manage the properties for tenants in a, you know,
guote, co-living arrangenent.

ANC 5E adopted two resolutions in support of the
appeal . Actually, before | get to this discussion, the first

thing I did want to nention was this.
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So, as kind of a prelimnary matter, | suppose,
| didn't think that there was any harm or prejudice to any
of the parties that we're waiving any tinme requirenents to
conduct this public neeting. It was scheduled to today
because of the inclement weather that we had with the
gover nment yesterday.

So, unless the Board has any opposition to that,
| would just go ahead and waive those tine requirenents, is
t hat okay?

MEMBER WHI TE:  Yes.

BZA CHAIR HILL: Al right. So everybody is
noddi ng, so, M. My, you can note that for the record.

As | had said then, or | left off, ANC 5E had
adopted two resolutions in support of the appeal. On
February 11th, 2019 the property owner filed a notion to stay
the effectiveness of the Board' s order granting the appeal
pending a decision by the Board, on the property owner's
related notion for the reconsideration of the order.

Under Y701.2, the Board, on its own notion or the
notion of a party or a petitioner to the DC Court of Appeal s,
may order the effectiveness of a final decision in order of
t he Board's stayed pendi ng, reconsideration or rehearing, or
appeal of the decision and order to the Court of Appeals.

The noti on of stay was served on the other parties

to the appeal, which is the Appellant, DCRA and ANC 5E. A
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response in opposition to the nmotion was filed by the
Appel | ant .

However, | do note that | think in the notion the
Appel l ant said that they were confortable with a stay of 30
days so that they, | guess the people that are living there
ri ght now woul d have an opportunity to find sonewhere el se
to |live.

In order for the Board to grant the stay, they
need to find that four necessary criteria are present under
Y701. 3. Those being, A, the parties seeking the stay is
likely to prevail on the nerits of the notion for
reconsi deration, or the appeal to the Court of Appeals, B,
a irreparable injury will result if the stay is denied, C,
opposing parties wll not be harmed by a stay and, D, the
public interest favors the granting of the stay.

The first el enment, again, under the consideration
is whether the party seeking the stay, in this case the
property owner, is likely to prevail on the nerits of the
notion for reconsideration.

So | was going to go through ny four talking
points on those four elenments and then just see where the
rest of ny coll eagues were.

| suppose in ternms of A which is the parties
likely to prevail, | actually, | didn't really know what to

do with this.
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| nmean, | don't necessarily know whether | think
that they would be likely to prevail. However, given the
fact that there was also a notion for reconsideration made
and there was a variety of argunents put forward by the
property, as well as the Appellants for the reconsideration,
| was basing a ot of what | was thinking upon, on the fact
as to whether or not we were or weren't going to do a
reconsi derati on.

And so, if we had done, or if we were to have a
reconsi deration done, or have an opportunity to do a
reconsi deration, then | would even know nore strongly, one
way or the other, if |I thought that the property was |ikely
to prevail in an appeal. So I'm kind of tabling that
di scussi on.

The other was that for B, a reputable injury wl|l
result if the stay is denied. The argunents, again, that the
parties had made in terns of that there were people |iving
in the facility now, and cone, | think Mnday, which is
what's bringing us to have to do this today, is that the
certificate of occupancy will be expiring and those people
that are living there are going to have to be, you know, they

woul d have to | eave, evicted or what have you.

And so, | could see howthat could be irreparable
injury, in the result if this stay was denied. | kind of
t hi nk they brought that on thensel ves. But, | can understand
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t hat argunent.

The, let's see, the next item which was opposi ng
parties, will not be harned by a stay. | kind of kick that
back to B again, to ne, which is like there's an argunent
fromthe Appellants who were successful in their appeal and
that the comunity now has the facility noving forward i n the
way that we thought the Zoning Adm nistrator had erred.

And so, | think that an argunent could be nade
t hat opposing parties will be harnmed by the stay, in terns
of it being the Appellant. And also, opposing party will be
harnmed in terns of the stay in terns of, again, the people
that woul d have to be evicted fromthe facility.

Then, D, the public interests favors the granting
of the stay. Again, kind of amgoing back to this di scussion
interns of the difference between the people who had -- the
community or us, the Board, who had thought that the Zoning
Administrator had erred, and that the, this facility is
noving forward in a way that we thought was in err by the
Zoni ng Admi nistrator, and then now those people that woul d
be evicted while this process is noving forward.

And after that |ong discussion where | am agai n,
and then I"mgoing to turn it over to whoever would like to
discuss it next, is that | would be under the opinion to
grant the stay until the notion for reconsideration order is

witten. So therefore, we would take up the notion for
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reconsi derati on.

W set a date for it, and then that noti on woul d
ei ther be approved or denied. And then once that order was
witten, then that's when the stay woul d expire.

So, that's ny |ong-generated thing. And si nce
this is all we got today, who would |like to go next?

Vll, we know where you voted before, so left on
my room the table on the right here. The left that is.
Pl ease, whenever you |ike.

MEMBER VHI TE: M. Chair, | wll just chinme in by
just sinply saying that after |looking at the criteria for
granting the notion for the stay, | think I would be in
support of granting the stay until such tinme as, you know,
we as a Board are able to nake a decision on the notion for
reconsi derati on.

Interns of the four el enents, in terns of whether
or not the criteria was net, | think an argunent could be
made either way, depending on who is making the argunent,
with respect to the four elenents for reconsideration.

And then the first one was really the one that |
had the hardest one, hardest tine wth. And that was the
fact that whether the parties seeking the stay is likely to
prevail on the nerits of its notion for a reconsideration.

| don't know if that's actually 100 percent the

case. But | think we will have an opportunity to nmake that
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deci sion once we take up the notion for a reconsideration.
| imagine that will be sonetine next nonth.

So, even though I'mnot terribly pleased wththis
comng up at this particular point intinm, | wuld like to
give the parties an opportunity to kind of weigh in on the
argunents that were presented in the notion for
reconsi deration. So, that's where | stand right now.

ZC CHAI R HOOD: Thank you, M. Chairnman. Anot her
opportunity for a devel oper or applicant to cone down and try
to push our, push us up against the wall at the |ast m nute.
They knew this was comng out of the pipe long before
February 25th, or whatever the cutoff date is for the C of
O to be non-executabl e.

For nme the nerits of the case, | think that the
notion for the stay, fromwhat | read, is very weak. It's
very weak.

And then trying to insinuate, and | think they
even capture some conments from what was being nentioned,
through the case. | think that case was fully vetted.

And dependi ng upon on how we nove forward we can
still, I don't see where anyt hi ng has changed, other than the
Appl i cant and t he devel oper didn't do their due diligence and
wai ted until the last mnute to bring it back here for us to
stay and hold everything off. They knew this was coni ng.

So, | have problenms with this.
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But one of the things in the four, going back to
what you did in the four under 701. 3, irreparable injury wll
result if the stay is denied. | don't want to say, and |
think it's been captured, that the people that have noved in
w ll have to nove out. That's one thing where | would hope
that we can get that resolved prior to the C of O bei ng non-

execut abl e.

But | think that the stay request is very weak.
And how we nove forward, | still do not see where the Zoning
Adm nistrator did not err. But, anyway, with that, | would

just stick with the stay for now.

But dependent upon what others think, if we do
want to grant the stay | would do it very, very hesitantly
to grant a stay. Very, very hesitantly, because | think the,
again, as | stated, and | want to make sure this goes on the
record for anything sonmeone wants to use it for, if you | ook
at the actions of what we spoke about, | think we dissected
gquite a bit. | think it was captured.

| just have a problemw th how this, the manner
this is being presented to us. To nme, |'mnot going to say
back door, but | don't like the way it's presented. And,
again, this stay request is very, very weak. Extrenely weak.
And all that's | have to say, M. Chairnman.

VICE CHAIR HART: So, | get to go next?

(Laughter.)
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VICE CHAIR HART: Yes, | didn't have a |l ot to add

to this. | don't have a particular issue with granting the
st ay.

| would note, however, that | think that the one
part that kind of gave ne sone pause was the first part,
which is the party seeking the stay is likely to prevail in
the nmerits of the notion for reconsideration. | really don't
know t hat .

And so, that's the only part that | had a question
on. But |I think that it would be maybe hel pful to have the,
to do the reconsideration and then we can take that up at
t hat point.

But other than that, |'m okay with having the
stay. And we'll deal with it at the reconsideration, as a
reconsi derati on. So, whatever that is. And |'m not even
sure what the date is --

BZA CHAIR HI LL: Okay.

VICE CHAIR HART: -- in February. O in March.

BZA CHAIR HILL: Ckay. So what |'m proposing
again is that we're going to go ahead and grant the stay
until the order for the, until the order of the notion of
reconsideration is witten.

And so we can go ahead and set a date to determ ne
whet her, you know, whether or not we're going to reconsider

this case. And | guess on that date, if we deny the
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reconsideration then that's the end of that. And if we want
to hear the reconsideration, then we can just reconsider it
t hat sane day.

So, M. My, whenis it that Chairnman Hood i s back
w th us again?

MR MOY: Actually, it would be March the 13th,
M. Chai r man.

BZA CHAIR HILL: Ckay. So does that date work
with everybody? Does that sound |li ke a good date?

(O f-m crophone comments.)

BZA CHAIR HILL: Okay. Al right.

So, Chairman Hood, we m ght have a conflict with
Board Menmber Wiite. And so, if we can do it the follow ng
week, would you be willing to conme back in the norning?

ZC CHAI R HOCD: Chai rman, whatever you date you
set I will be here.

BZA CHAIR HILL: Al right. So, M. Secretary,
if you could set this for the following week after that.
What date would that be?

MR. MOY: That would be the 20th of March.

BZA CHAIR HILL: So we'll go ahead and set the --

ZC CHAIR HOOD: Can we put it first?

BZA CHAIR HILL: Yes, we can put it |ast.

ZC CHAIR HOOD: O | ast.

BZA CHAI R HI LL: No, we'll put it first. W'l

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ W N P

N DN N N N DN P P P PP PR, R
oo A W N b O © 00O N O O W N P+ O©O

13

put it first. |[If that works for you. And great.
Ckay. Then |'m going to go ahead and nake a
notion to grant the notion for stay until the order is

witten, after we determine the notion for reconsideration
on March, which day again was it, M. My?

MR MOY: March the 20th.

BZA CHAIR HI LL: March 20th, and ask for a second?

VI CE CHAI R HART: Second.

BZA CHAI R HI LL: Mbti on made and seconded, all
those in favor say aye?

(Chorus of ayes.)

BZA CHAIR HILL: Al'l those opposed? Mot i on
passes, M. My.

MR. MOY: Staff would record the vote as 4-0-1.
This is on the notion of Chairman Hill to grant the notion
for a stay of the order. Seconded the notion, Vice-Chair
Hart. Also in support Ms. Wihite and M. Anthony Hood. No
ot her nenbers participating. Mtion carries.

BZA CHAIR HI LL: Ckay, great. Is that all we have
t oday, M. My?

MR, MOY: Yes, sir.

BZA CHAIR HI LL: All right, then as stand
adj ourned. Thank you everybody.

(Wher eupon, the above-entitled matter went of f the

record at 4:49 p.m)
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