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P-ROCEEDI-NGS
(10:17 a.m)

CHAI RPERSON GRI FFI'S:  Good norning. Let
nme call to order our 18 Cctober 2005 special public
neeting. W have several things on the agenda this
norning. In this public neeting, three petitions are
bef ore us.

Wy don't we nove to say a very good
norning, Ms. Bailey and also M. My. M. My, if you
woul dn't mind calling the first case for decisionthis
nor ni ng?

SECRETARY MOY: Yes, sir. Good norning,
M. Chairman, nmenbers of the Board. The first case
for decision is the certification of the revised
canmpus pl an docket ed by t he Board of Zoni ng Adj ust nent
to application nunber 16566F, as in Foxtrot, of the
presi dent and di rect ors of Georget own Col | ege pursuant
to 11 DCVR 3104. 14, a speci al exception for the revi ew
and approval of the university canpus plan, years 2000
to 2010, wunder section 210 in the R3 and 2-1
districts at prenmsed owned by Gover Archibald
Parkway to the west, National Park Service property
al ong t he Chesapeake and Chi o Canal and Canal Road to
the south, 35th Street, N Street to 36th Street, and

36th Street to P Street to the east and Reservoir Road
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tothe north. |I'mgoing to map-cite these squares and
| ot nunbers -- that is in the case folders -- for a
time this norning, M. Chairmn.

I"11, finally, add that t he Board convened
this special public neeting to certify the revised
uni versity canmpus plan. On Septenber 27t h, 2005 after
del i beration, the Board requested that the applicant
provi de a nore conpl ete canmpus plan by including its
of f-canmpus Student Affairs Program and the Alliance
for Local Living Program which would respond to
conditions 3 and 7 of the corrective order on remand.
The applicant filed on Cctober 4th, 2005. And it's
encl osed in your case folders under exhibit 301.

That conpletes the staff's briefing, M.
Chai r man.

CHAI RPERSON CGRI FFI'S:  Thank you very much,

It is along history onthis one. | think
we can be very succinct and direct, frankly, and nake
up some tine. However, for clarity, M. My, |
appreciate the history that you' ve laid out.

Qobvi ously we have | ooked at this, revi ened
it. The last really issue for the Board was to make
sure that all of those aspects that it had reviewed

and approved in the master plan, canpus plan | should
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say, were actually put together in one of the
bi ndi ngs, essentially, of the canmpus plan.

W sent this back out for additional
corment if required. W have had none. W do have
this subm ssion fromthe university that | think is
excel |l ent.

Looki ng through agai n this week, |ooking
for those aspects that we were specifically |ooking
at, and then rereadi ng sone of those that we haven't
dealt withinalongtine, it is, again, | should say,
an i npressive docunent.

The code of conduct goes into so many
specificities it's, frankly, inpressive, but |I don't
want to bel abor the point. | think our linmted aspect
for today's deliberations has been put before us. And
"1l open it up for any other specific comrents or
del i beration on this.

VI CE CHAI RPERSON M LLER: M. Chai rman, |
would just |like to note that | think the |atest
subm ssi on does detail the prograns, policies, and the
procedures based upon a variety of determ nants.

Specifically, there is a reference to
addressing the inpacts in the nei ghborhoods that are
necessary. And | think it denonstrates the

university's commtnent to addressing the problens in
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t he surroundi ng nei ghbor hoods.

And so |'m prepared to go ahead.

CHAI RPERSON CRI FFI S: Excel | ent. l's
t here a second?

MEMBER ETHERLY: Second, M. Chair.

CHAI RPERSON GRI FFI S: Excel | ent. Very
wel | . Is there additional deliberation or others?
M. Etherly? M. Mann? O her comrents?

(No response.)

CHAI RPERSON Rl FFI S: If there are no
further comments, we do have a notion before us to
certify, approve and certify, the revi sed canpus pl an.
It has been seconded.

| would ask that all of those in favor of
the notion signify by saying "Aye."

(Wher eupon, there was a chorus of "Ayes.")

CHAI RPERSON GRI FFI'S:  And opposed?

(No response.)

CHAI RPERSON GRI FFI'S:  Qutstandi ng. Very
wel | . M. My, if you wouldn't mnd recording the
vote?

SECRETARY MOY: Yes. The staff would
record the vote as 4 to O to 1 on the notion of the
vice chair, Ms. Mller, to certify the revised canpus

pl an, seconded by M. Etherly, also in support of the
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motion M. Mann and M. Giffis, the chair. And we

have no Zoni ng Commi ssi on nenber participating onthis
case.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. My.

Why don't we nove on, then, call the next
case for the BZA for this norning.

SECRETARY  MOY: The next case is
application nunber 17367 for Two Properties Limted,
pursuant to 11 DCVR 3103.2 for a variance fromthe use
provi sions to renovate and convert a vacant buil ding
formerly used as a private school into a four-unit
condoni ni um apart ment buil di ng under subsection 320. 3
and variances to allow an elevator to be installed
wi thin an existing nonconform ng closed court and to
all ow a parking pad to be constructed at the rear of
a nonconform ng structure under 403 and subsection
2001.3 inthe R-3 district at prem ses 2129 F Street,
Nort hwest, parking square 25-32, |ot 13.

On  Septenmber 27th, 2005, the Board
conpleted public testinony on the application. The
Board scheduled its decision on Cctober 18th, 2005.
At a special public neeting, the Board requested the
fol | owi ng post-heari ng docunents: one, a suppl ement al

report fromthe Ofice of Planning.
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8
And that was filed. And it's identified

in your case folders as exhibit 26 and a response from
the applicant, which has also been filed and is in
your case file, identified as exhibit 27.

The Board is back on the nerits of the
application. And staff concludes its briefing, M.
Chai r man.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. My.

Let's open it right up, Board nenbers. W
had received at the end, as M. My has indicated,
addi tional information and al so had requested furt her
i nformati on. W do have t he subm ssi ons, suppl enent al
reports, and response to the Ofice of Planning
suppl emental report, exhibit nunber 27.

Let ne invite people to speak to the
appl i cation.

VI CE CHAI RPERSON M LLER: M. Chai rman
this case involves both a use variance and area
vari ances. And the test of the use variance and the
area variance are the sanme, especially tw of the
el enents, the issue of uniqueness and the issue of
substantial detriment. So |l think I'd like to address
the use variance first. And those two elenents wll

go to both, though
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There is an issue of whether or not this
is a unigue or exceptional circunstance. W have
evidence in this case that to ne establishes that it
is asix-story building that has been used as a school
and they are seeking to use it to get it back to a
residential use. And the issue is whether or not this
woul d be feasible to be put back into a single fam |y
residence, which is the matter of why we are here.

Even the O fice of Pl anni ng, whi ch opposes
t he use variance, found that as a six-story buil ding,
it was unusual. And, in fact, they even said unheard
of for a single fam |y residence.

There was evidence in the record that
conpared it to other buildings in the neighborhood,
but it seens to ne that the Ofice of Planning had
just conceded that this was, in fact, unusual.

And al so the applicant, who was -- | think
we qualified himas an expert in real estate, as a
relator in residential real estate, said that he had
never seen a si x-level single fam |y resi dence before.

So then we get to the question of undue
hardshi p, which is the standard, which is the second
test for a use variance. The applicant in this case
submi tted evidence that he could not sell.

They put it on the market, and it woul dn't
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sell for a mtter of right use or for any of the uses
allowed as a special exception, including schools.
And it was on the market for three and a half nonths.

And | think we have to determ ne whet her
three and a half nmonths is a sufficient anount of tine
to establish that it couldn't be sold that way. In ny
view, that seens to be reasonable in a good real
estate market.

| don't know whether there was evidence
that other homes would sell quickly during the sane
period of tine. There was evidence that it was
financially infeasible to create two or three units in
t he buil di ng because of the building size and | ayout,
t he renovation costs, and the real estate market.

| think that the applicant in this case
present ed evi dence that, actually, he was going to be
living in one of the units and would be actually
taking aloss inthis case. So it's not a case where
it's a question of sonmeone being able to nake nore
noney for the use variance. And this is in a source
where denolition is not an option.

Applicant cited Pal mer for the proposition
that a use variance is justified that a property can't
be put to any conformng use with a fair and

reasonabl e return therefore.
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And | think al so Dowmntown Cluster v. D.C
BZA al so supports that, in which the court has found
that historical and interesting market conditions and
circunstances affecting the decline in traditiona
downt own st ores has made it i npossi ble to find anot her
user for the building which strictly conplies with the
zoni ng regul ati ons.

| guess I'Il go through nmy next question,
and then anybody else can, you know, junp in. And
that's a question of substantial detrinent. And |
think inthis case it's a positive inpact, as opposed
to substantial detrinment. The building used as a
school, which has a nuch greater inpact on traffic
than would a four-unit condom ni um

And we | ooked at the question of whether
or not it was inconsistent with the conprehensive
plan. And | don't think it is based on the evidence
t hat has been presented.

It's being converted to a residential use
from a school usage to be nore conpatible with a
conprehensive plan in accordance with the word, one,
"objective: to stinmulate the production of new and
rehabilitating housing."

It's consistent with ot her Board-approved

conversion to multi-famly dwelling units in the
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nei ghbor hood. And those decisions were attached to
t he applicant's pl eading.

It's interesting in this case the Ofice
of Planning in their supplenmental report actually did
support a use variance, but they said only to a flat.

To the question of whether two nore units
actually would have such a negative inpact on the
conprehensive plan, | don't see that.

CHAI RPERSON GRI FFI S: Excel l ent.  Thank
you very much. | think that sets the discussion up
very well and aptly.

| wanted to make a quick comment on sone
of the court cases that you actually cited. The
Downt own Cluster was a fascinating one. And | think
it's a good read al so.

Pal mer speaks to that issue additionally.
And Pal ner does say that the purpose of granting a
vari ance can be | ooked at in order to prevent unused
or vacant or under-used or boarded-up, one night say,
properti es.

And so it does go into the confluence of
i ssues that we need to | ook at of whether there is a
reasonabl e return that would not be a matter of right
use for this property because certainly the

regul ations are not witten with the intent to keep
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pl aces dark or unused. So | think that's an i nportant
aspect.

Did you want to speak at all to the other
variances or did you want to take each of them
i ndividually because vyou've laid out, | think,
excellently the use variance for this.

Let me openit upto others, then, to talk
about the use variance. And then we can nove on to
t he other aspects of the relief sought.

MEMBER MANN: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes, M. Mann?

MEMBER MANN: | would like to make a
corment regarding sone of the testinony that was
provided by OP, sone of the information that was
provi ded by OP regarding the size of the structure.

They did present sone information that
there are sone other very large residential units in
t he nei ghbor hood, | nmean, sone of themal nost mat chi ng
or coming close to the sane square footage of this
potential residential unit. But by any neasure, this
one al ways had nore floors. It always had nore square
footage. And it was al ways bi gger.

And it's not like there were 1,000 other
homes in this neighborhood that were of conparable

size or <close to conparable size or close to
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conpar abl e size. | nean, although there were several
exanples, several exanples is not the entire
nei ghbor hood. And this one always did seemto strike
nme as being somewhat unique because it was and is
al ways | arger, no matter what the neasure is.

CHAI RPERSON GRI FFI'S:  Excel | ent point and
good clarification or deliberationthat uni que doesn't
mean si ngul arly i ndependent, no others are sinmlar to
it. And we have had that notion put before us
nunmerous tines but the fact that it is unique, which
nmeans it is not in consistent character with the
majority of the properties around it. That's an
excel | ent point.

O hers?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. Just to
sumarize, Ms. MIller, |I believe, as | understood your
del i berations, you were saying that the applicant had
actual ly presented persuasive evidence in your mnd
that the subject property cannot be reasonably used
for a matter-of-right use or a special exception use.
Is that correct?

VI CE CHAI RPERSON M LLER: That is correct.

CHAI RPERSON GRI FFI S: Excel | ent. Ckay.

Then let's nove ahead, then, to the other aspects of
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this. W do have the variances that would go to the
nonconform ng cl osed court and al so the | ot occupancy
if I"'mnot m staken on this, nunber 4083.

Does anyone want to speak to those
aspects?

VI CE CHAI RPERSON M LLER | just want to
make one point before the decision is up. The Ofice
of Pl anning did not really address the area vari ances.
They took the position that because they opposed the
use variance, they opposed the area variance. And
that was it.

CHAI RPERSON GRI FFI'S: Okay. D d you want

to speak in any direction on that issue?

VI CE CHAI RPERSON M LLER: | just want to
say that | think they regarded the novenent and the
substantial detrinent. And what remains to be

di scussed is how that uniqueness mght lead to a
practical difficultyinlinewththe regulations. So
| think I1'Il defer to ny colleagues to articulate the
facts.

CHAI RPERSON GRI FFI S: Excel | ent. Vel |
said. | think we do need to talk a little bit nore
about the uni queness that arises out of a conformng
of closed court requirenents and al so the conform ng

the | ot occupancy.
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There are two i ndependent pieces. First
of all, the nonconformi ng cl osed quarters, where they
are proposing to place an el evator, the el evator woul d
serve the units obviously in the building. | do not
bel i eve we need to render a decision on the fact that
this has to be placed there, but, rather, it's given
that they are placing this elevator there. It seens
to make sone common sense that this is an area that
woul d enable the floors, of which the elevator is to
serve, to be served.

Now, going to the uni qgueness of that, so
what is the uniqueness? vell, one is the
nonconform ng quarters in exi stence. Secondly, it is
inan historic district, which nmeans that there would
be additional review and possibly sone difficulty in
removi ng portions of the structure to open it up or
putting an addition of an el evator tower on the front
of the building clearly would not be, |I would think,
rather -- not clearly, but | would think it woul dn't
be the nost successful historic preservation review
appl i cation.

That being said, they're placingin-- the
cl osed court already counts toward the | ot occupancy.
So really what this is is in addition to that

nonconform ng structure. And it's under 2001. 3.
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So the uniqueness that is in existenceis
it's a building in an historic district that can't
easily be manipulated in terns of mass and design
And the practical difficulty is there are no other
places to put this as proposed. And in order to
conformwith the regul ati ons, you would have to make
it a conformng court, which it isn't already.

And whether it would inpair the zoning or
pl anner map, | certainly say it would not as no
per suasi ve evi dence has origi nated but, rather, that,
in addition, the addition of an elevator | don't think
rises to alevel of changing the overall paraneters of
an entire zoned district.

The parking is even nore clear to ne in
the rear of the building. And what is being proposed
is a level pad. It's a level pad fromthe alley to
the structure itself.

The graphi c representati on of the property
shows that there is an extrene sl ope and a very short
one. The rear yard is no nore than 19 feet, | believe
it is, if that. And it so drops dramatically away.

By adding a |evel area of which you can
t hen communi cate, whether it be wal king or be froma
passenger car or whether it be anything else,

produci ng that platformbecause it woul d be above the
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adj acent grade of the buil ding woul d count towards the
| ot occupancy.

And in order to provide that pad for
comuni cation from the alley to the building, the
uni que aspect of the dropping slope creates a
difficulty in conmplying with the regul ati on because

the regulations require that nothing be put back

t here.

And whether that would inpact the fair
intent to your zone finder map, | certainly see that
it would not. \Whether this be a patio for outdoor

space or whether it be, as proposed, a parking pad, it
certainly falls within the utilization of the |and
itself that is obviously in according to the art
redistrict.

Anyt hi ng el se?

MEMBER MANN:  Also | think there is sone
practical difficulty regarding the el evator.

CHAI RPERSON GRI FFI' S: Yes.

MEMBER MANN: | mean, the alternative
woul d be to drill through each of those sl abs on each
floor. And | think that could potentially create a
practical difficulty as well.

CHAI RPERSON GRI FFI S: Excel l ent point.

Ckay.
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MEMBER MANN:  And al so, M. Chairman, did

you nention specifically the extrenme slope in the rear
of the yard?

CHAI RPERSON CGRI FFI'S:  Yes but not a bad
thing to repeat. Anything else, then, on those two or
t he use variance?

(No response.)

CHAI RPERSON GRI FFI S: Ckay. | guess,
then, the Board is prepared for action. Let us nove
ahead with that.

VI CE CHAI RPERSON M LLER: At this point,
then, M. Chairman, | would nove to approve
application nunber 17367 for Two Properties. It is
pursuant to 11 DCMR section 3103.2 for a variance on
the use provision to renovate and convert a vacant
building fornerly used as a private school into a
four-unit condoni ni uni apart ment bui | di ng under
subsection 320.3 and variances to all owan el evator to
be installed within an existing nonconform ng cl osed
court and to allow a parking pad to be constructed at
the rear of a nonconform ng structure under section
403 and subsection 2001.3 in the R-3 district at
prem ses 2129 F Street, Northwest, square 25-32, |ot
13.

CHAlI RPERSON @RI FFI S: Excel | ent. Thank
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you.

|s there a second?

MEMBER MANN:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
M. Mann.

A couple of quick clarifications. MVs.
MIller, on your initial deliberation, | believe you
referenced ward 1. O course, | know you are

well -aware that it's ward 2, but the point and
substance of your comment | think is still there in
terns of the conprehensive plan and your di scussi on on
t hat .

Going to the aspect of the parking, just
to clarify a couple of additional points, of course,
we weren't going in deliberation of whether and rel i ef
was not sought for reduction or relief of parking
because none is required in this particular
application, but, rather, it was an area el enent we
were discussing in terns of the relief that would be
required.

Actually, it was interesting with the
Ofice of Planning's analysis of it that there was
support in their analysis of multiple dwellings on
this, but it cane down to an aspect of density or how

many units were actually to be provided. And they

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

were in disagreenent with the nunber that were
proposed in this application.

It was interesting that the applicant did
come in and nmade | think as |I'm hearing from Board
nmenbers a persuasive testinony regarding the need or
the necessity for the nunber of wunits, even wth
bui l di ng out one that was substantially larger than
conparative condom niuns in the area for his own use.
Even with that, it was needed to be nore than just two
units in this structure.

| think that's all | need to say in terms
of last deliberation and comments on this. [|'ll open
it up for anybody else. M. Mller?

VI CE CHAI RPERSON M LLER: | just want to
clarify that the reason | referred to ward 1 was that
both OP and applicant al so anal yzed it with respect to
ward 1 because at the tine of the adoption of the
conprehensive plan in 1999, it was in ward 1.

| also want to note for the record that
ANC vot ed unani nously to approve it.

CHAI RPERSON GRI FFI'S:  CGood.

MEMBER ETHERLY: M. Chair?

CHAI RPERSON GRI FFI'S:  Yes? Go ahead.

MEMBER ETHERLY: Thank you. | would like

to speak in support of the notion, but I will note for
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the benefit of ny colleagues that this was a rather
cl ose case for me at the outset of our initial hearing
and then even after review ng nuch of the supporting
docunent ati on.

| think both the discussion that was
subnmitted by the applicant as well as OP were very,
very hel pful and very instructive in kind of |aying
out what | think were some very cl ose issues on kind
of both sides of the fence here.

One of the itens that you nentioned as we
noved into the notion aspect of this, M. Chair, was
that issue of density. It troubled nme sonmewhat
because, as ny coll eagues are aware, the Ofice of
Pl anni ng report did have a different interpretation of
how t hey viewed the density aspect of this; whereas,
the applicant felt that this, indeed, was still very
consistent with the conprehensive plan in the R-3,
R-4, R-5A, and R-5B zones.

So | just want to kind of highlight that
i ssue because | did feel it was a relatively close
guestion for me on that particular point. And then,
as Ms. MIler excellently laid out the issue of this
return, there was a | ot of discussion about return on
i nvestment, costs of the units that could be sold if

t hey were devel oped one way versus the other, that
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al so represented sonething of a closed area for ne.
It's not an unusual matter for us to encounter here.
| think we dealt with this issue indifferent settings
t hroughout the city, but | would hazard a guess that
it is not an issue that is going to be resolved very
easily in many i nstances where we are dealing with the
chal l enges of trying to read, if you will, this rea
estate market and what it means for devel opnent, for
i nvestors, for persons who are interested in residing
in the property.

It just was a very, very difficult call on
both sides. And | felt very close, but | woul d agree
with the analysis that was | aid out by Ms. MIler and
the rest of ny colleagues as it related to, once
again, the very solid docunentation that helped to
fill in some of those gaps around what happens,
par ki ng/ no parking, larger unit versus snaller unit,
because sone of the, shall we say, notions that |
m ght have cone to this case with initially were
sonmewhat antithetical to what | |earned based on the
subnmitting on the supporting docunentation.

So, once again, that's really a
| ong-wi nded way of applauding both the Ofice of
Pl anning and the applicant for excellent background

work in hel ping come sort this project out.
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CHAI RPERSON GRI FFI S: CGood. Thank you

very much

O hers? Last words?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. W have
a notion beforeit. It has been stated. Al of those

in favor signify by saying "Aye."

(Wher eupon, there was a chorus of "Ayes.")

CHAI RPERSON GRI FFI'S: And opposed?

(No response.)

SECRETARY MOY: The staff woul d record the
vote as 4 to O to O on the nmotion of the Vice Chair
Ms. MIler to approve the application, seconded by M.
Mann, al so in support of the nmotion M. Giffis, M.
Et herly.

We al so have an absentee ballot from M.
Hood, who also participated on the case. And his
absentee ballot is to vote to approve the application,
whi ch woul d give a resulting vote of 5to 0 to O.

CHAI RPERSON GRI FFI'S:  Unl ess there i s any
objection from the Board nmenbers, | think we would
wai ve our rules and regulations and issue a sumary
order on this case.

(No response.)

CHAI RPERSON GRI FFI'S:  Not noting any, why
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don't we do that, then. And |let us nove ahead.
SECRETARY MOY: The next application is
nunber 17376 of E. L. Haynes Public Charter School
pursuant to 11 DCWVR 3103.2 for a variance from a
requi renent for an accessory use to be | ocated on the
same lot as the principal uses pursuant to section

2500. 1, "Accessory Uses and Buil dings,"” which was a
section anended by the Board at its hearing on Cctober
4t h, 2005, to allowthe lot to be inproved for use as
a play area for the E. L. Haynes Public Charter School
| ocated on an abutting lot in the C 3A district at
prem ses 1366 Irving Street, Northwest, square 28-49,
| ot 98.

On Cct ober 4th, 2005, the Board conpl et ed
public testinony on the application and scheduled its
deci sion to Cctober the 18th. The Board requested the
fol |l owi ng post-hearing docunents fromthe applicant,
whi ch i ncludes authorization letter fromthe property
owner. That has been filed by the applicant and is
identified in your case folder as exhibit 29. The
staff will conclude by saying that the Board is to act
on the nerits of the application.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. My.

Let's get right intothis. It was pretty
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clear what we left the record open for in terns of
authorization to proceed and clarifying who the
applicant was or nore | think direct, if this was
approved, where the relief would reside. If the
guestion to the Board, we have had that submtted and,
if so, we can nove ahead with it, |1'm going to open
the record or open the m kes for comrent.

M. Mann?

MEMBER MANN: Vell, when we first the
di scussion, | was sonmewhat skeptical as to exactly the
path that the applicant was trying to take to seek the
relief that they' re asking for.

But | rust say, given the information that
they submitted, | think they have laid out a fairly
good sort of route to get to the point where the CVS
property is acconmodating the principal use and that
adjacent lot is the one that is acting kind of
subservient to the primary use, rather than the way
that | was originally looking at it as sort of a
stand-alone thing. And | think that they provided a
couple of exanples that kind of substantiate that
position if that makes any sense.

CHAI RPERSON GRIFFIS: A little bit. How
did the exanpl e substanti ae the position?

MEMBER  MANN: Because they showed
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informati on where variance was very likely kind of
bui | di ng acconmodati ng the principal use, rather than
the subject lot in the case, in the first one. And

t hought that seened very simlar to this case that we
are tal king about here.

CHAI RPERSON GRI FFI'S:  Okay.

MEMBER MANN: And then the second case
that they cited, 15013, | thought the anal ogy to sort
of the receiving sites also was simlar to the case
t hat we have here.

CHAI RPERSON GRI FFI' S: Yes.

MEMBER MANN: For instance, this was in a
different location than the primary use.

CHAI RPERSON GRI FFI'S:  So where i s the test
being nmade, on which property, or is it the
circunstance in your mnd? It seens tonmeit's always

for me i ndividually | ooki ng at when cases are cited or

past applications cited, | always wonder, well, how
many di sprove it that are out there. | nean, we can
have two that set it up, and | think that 1is

i nformati ve.

But from your standpoint now and your
opinion, is the small site naking the relief test or
is it the unique situation? It seens to me this was

t he crux of sone of your concerns during the hearing.
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MEMBER MANN:  Well, first of all, | think

my primary concern during the hearing was whet her or
not the application was requested property and whet her
or not the application was being presented on behal f
of the correct property owner. | think those were ny
mai n concerns. So that is sort of a separate issue
t han what you nentioned right there regardi ng whet her
or not it nmeets the test.

Answering the first part of the question
isalittle bit nmore difficult, though. |If it has to
be a singular answer, | think that is less difficult
than saying that it is a conbination of both factors.
And there is certainly not room where the existing
school is to provide the play area. And there is
certainly sone uni qgue aspects regarding the play area
that is proposed.

CHAI RPERSON GRI FFI'S: | don't know that |
wi |l belabor the point, but if that is the case that
it is difficult to provide the play area, then isn't
the play area sonething that would be required from
the school and, therefore, relief would need to be
sought fromit?

And the relief being sought fromit is an
accessory use in order to conply fully with the

regul ations. And this doesn't seemto be that el enent
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at all.

Take it where you want to go with it as
part of the issue for the --

MEMBER MANN:.  Well, | think the applicant
makes a couple of good points. There is an
exceptional condition, a practical difficulty, and
that there is no land area on the | ot where the school
is where the accessory use could be |ocated. Ckay?
Do you agree or disagree with that?

CHAI RPERSON GRIFFI'S: | agree with that.

MEMBER MANN.  Ckay. So then they have an
adj acent lot that sinply isn't connected to that | ot
legally but that can accomobdate that use, that
accessory use, right?

CHAI RPERSON GRI FFI'S:  Yes. kay. So how
is the test nade?

MEMBER MANN: Vell, it seens to ne
relatively easy to make the test for the subject |ot
t hat the school is on

CHAI RPERSON GRI FFI'S:  Here's ny probl em
What test would need be for that? That woul d
presuppose the fact that the playground is a required
zoni ng use.

VMEMBER ETHERLY: Wiy would you need to

ki nd of contenplate the answer to that question? |'m
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agreeing with M. Mann is at. So let nme just kind of
indicate that as we start to discuss. |Is this just
really a question of formfor you in ternms of howthe
applicationis perhaps offered in that the vari ance as
| would read it applies to the property on which the
school is presently | ocated? Because the issue is the
| ocation of the accessory use, but what they cannot
do, what t hey have denonstrat ed I t hi nk
satisfactorily, as M. Mnn has indicated, is that
t hey cannot | ocate that accessory use on the existing
| ot where the principal use occurs because that lot is
built to capacity.

CHAl RPERSON GRIFFIS:  Yes. 1'll defend
t hat . | think, though, if we're |ooking at the
accessory use and the presentation of test if you both
are seeing it this way, you can't provide it on the
existing site. Therefore, you have to find sonething
out. Then | don't agree with that because then that
i s supposing that is required fromzoni ng regul ati ons
to be provided on the initial site.

The relief that is being sought as it is
presented actually was a variance from 199, which is
the definition. W tal ked about that. And | think we
ought to establish, | think it was clearly established

in this hearing that we were | ooking at 2500.1. And
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they are alnost identical, if not identical, in their
phraseol ogy but the use accessory in the definition,
t he use customarily, incidental, or subordinate tothe
princi pal use and |l ocated on the sane ot with the
princi pal use. So now we're |looking at a variance
relief fromthat, |ocated on the sane lot with the
princi pal use.

And so what we're saying is, well, as |
understand you fol ks are saying, you' re persuaded by
asking, well, if an existing structure, you have an
exi sting occupancy, there is no possibility of
providing tests for use on the existing site, the
principal site.

MEMBER ETHERLY: Correct.

CHAI RPERSON GRI FFI'S:  And so that is the

uni queness and the practical difficulties provided on

the existing site. You have to provide it on the
other site. |Is that correct?
MEMBER ETHERLY: No. | don't know why

you're taking that other step.

CHAI RPERSON GRI FFI'S:  Then how do we get
to the next lot? How do we get to the | ot outside of
the principal lot?

MEMBER ETHERLY: Hel p ne understand. My

readi ng of the variance test here, we're tal ki ng about
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an accessory use. | don't think there's any
di sagreenent that the use that is contenplated hereis
accessory, as you indicated, it is indeed customary
and incidental to the principal use of a school, not
necessarily that it is required or mandated, but it is
| would argue very nmuch a customary part of an
educational programin this particular instance.

CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER ETHERLY: The question of where it
goes, where does that conme into play? GCbviously we're
not tal king about the extrene scenario. Okay. The
pl ayground is contenplated to be |ocated across the
city, mles away fromthe principal use, but, rather,
ina fairly adjacent lot to that principal use.

CHAI RPERSON GRI FFI'S:  The | ocati on cones
directly fromthe application. They're asking us for
relief inorder toprovide it at a different |ocation.

MEMBER ETHERLY: Correct, correct. But if
you denonstrate that the property on which they are
situated, where the principal use is situated is
si nmply uni que by its reason of exceptional narrowness,
shal | owness, shape, topography, which I think we have
here, clearly the site is built up to capacity. So
there i s nowhere where this accessory use could go on

the principal site.
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The second question, then, is, will strict
application of the zoning regs result in a peculiar or
exceptional practical difficulty or exceptional undue
hardship to the owner of the property? And the
argunment that's presented is yes, it does and that the
students of the school currently have to wal k somne
di stance away to another |ocation which has certain
traffic issues, certain safety issues attendant toit.
So the proposal, of course, is to locate at an
adj acent site, once again, as long as that site
doesn't present a substantial detrinment to the public
good.

And | think clearly here the introduction
of a playground space with | andscapi ng, gardening in
front and at the rear definitely and in terns of how
| contenplate the zoning regulations would not
constitute a substantial detrinent to the public good.

CHAI RPERSON GRI FFI S: Have | mi ssed
anyt hing? M. Mann?

MEMBER MANN: | think M. Etherly | aid out
the test very well, and | agree with what he said.

CHAI RPERSON GRI FFI S: Ckay. Is there
anyt hing el se, then?

(No response.)

MEMBER ETHERLY: Al right. M. Chair,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

34

with that discussion, it would be ny notion to nove
approval of BZA application nunber 17376, the E L.
Haynes Public Charter School pursuant to 2500.1 if |
have ny citation correctly for variance from the
requi renent that an accessory use be |ocated on the
same lot as the principal use located in the C3A
district at 1366 Irving Street, Northwest and woul d
invite a second.

MEMBER MANN:  Second.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MEMBER ETHERLY: Thank you very much, M.
Mann.

| think, as we have discussed, the case
for a variance has been very adequately laid out. As
was indicated fromour earlier hearing, | think the
clarification, just for the benefit of rounding out
the record, was hel pful in ternms of having both of the
appropriate lot owners on the record with respect to
this particular application.

But | think clearly here, as was i ndi cat ed
in the discussion, we have an accessory use that is
custonmary and i nci dental to t he operati on of a school,
in this case a playground. And clearly there is a
difficulty in locating that accessory use on the

principal lot in question here.
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The pl an that has been | ai d out for use of

the lot in question as a playground | think is a
wel | -t hought - out pl an, clearly from a timng
st andpoi nt presents no major issues. W have had

testimony both fromparents who are famliar with the
operation of the school as well as the school's
| eadershi p and consultants retai ned by the school, to
indicate that both playtines, ingress/egress issues
will not be a cause for concern here, further that
safety has been adequately taken into consideration
with respect to fencing and adequate supervision of
t he subject |ot here.

Clearly once again fromthe standpoi nt of
substantial detrinment aspect of the variance anal ysis
here, | think the use of the lot in question as a
pl ayground with sufficient |andscaping and fencing
will, in fact, be a narked i nprovenent in addition to
the conmmunity in question here.

CHAI RPERSON GRI FFI'S:  Additional ? Let ne
nmake one ot her comment here, M. Etherly. The Ofice
of Pl anni ng had recommended a condition on this order.
| would al so advocate for that. The condition was
that this would be for a period of three years from
the date of the Board's approval.

MEMBER ETHERLY: No objection, M. Chair.
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CHAI RPERSON CGRI FFI'S: M. Mann?

VEVMBER MANN: Yes, | think that's just
fine.

CHAI RPERSON GRI FFI S: Excel | ent. Ckay.
Did you want to speak to the notion, M. Mann?

MEMBER MANN: Well, | just wanted to al so
add that the ANC supported this application.

CHAI RPERSON GRI FFI'S:  Very wel | .

MEMBER ETHERLY: Can | just note for the
record, M. Chair, that while Ofice of Planning did
not offer it as a condition, nor would I, | would
sinply note that the O fice of Planning in the course
of review ng the application did indicate by virtue of
the applicant's material, the specific tinmes of which
the play area woul d be used.

Once again, given the three-year |ength
year -- you know, as a matter of fact, just for the
sake of clarity, M. Chair, it mght be helpful to
i ncl ude those as conditions as well. Once again, then
O fice of Planning doesn't recomrend t hem but just to
be clear, the applicant has indicated that the play
area woul d be used for the recess period, 11:30 a. m
to 1:00 p.m, for upto 24 students at 20 to 30-m nute
intervals. And then special classes of 12 would al so

use the play area between 12:30 p.m and 2:30 p.m for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37

30-m nut e sessions.

What | woul d perhaps suggest is just --
and |"'mreading from what are pages 2 and 3 of the
Ofice of Planning report at the bottom of page 3 is
that first condition, as was i ndi cated and accept ed by
me, woul d be that the play area would be for a termof
t hree years.

The second condition would be that the
play area would be used for the recess period, 11:30
to 1:00 p.m, for up to 24 students. 1'Il |eave out
the interval |ength |anguage.

CHAI RPERSON GRI FFI S: Before we get too
detailed, can | interject and ask maybe that we don't
be so specific on tinme of use because | think the one
success -- and I'lIl goalittle bit to my concerns to
this -- but the one success for this is going to be
the use of it in actually controlling it.

So maybe our conditions -- | think |
understand where you're going with it. Maybe our
conditions should go nore towards should be used for
school purposes only, it should be property that
shoul d be adequately secure when not in use. So we
woul d all ow the use during tinme --

MEMBER ETHERLY: However the school deens

appropri at e.
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CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER ETHERLY: |1'mfine with that.

CHAI RPERSON CRI FFI S: Ckay. And then
obviously the responsibility for maintaining it in a
cl ean, safe, orderly manner during school tinme and
out si de of school tinme woul d be obviously the school's
responsi bility. Does that nake sense?

MEMBER ETHERLY: | would be in conplete
agreenent with that and perhaps to save us the tinme of
having to kind of parse out those terns. "' m nore
than happy to |eave technical discretion up to the
Ofice of Attorney CGeneral in ternms of working out
del ays that you just suggest ed.

CHAI RPERSON GRI FFI'S:  Okay.

MEMBER ETHERLY: | think that could be
acconpl i shed i n one omi bus second condition.

CHAI RPERSON GRI FFI'S: Geat. And | think
it will obviously directly outgrowfromthe testinony
that was rendered and also the drawi ngs that were
submitted in terns of the lighting, the gate, the
i ssue.

Okay. Anything else, then? M. Etherly?
M. Mann?

(No response.)

CHAlI RPERSON @RI FFI S: Then | won't have
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the | ast word unless no one el se wants to foll ow ne.
But | have a couple of concerns to bring up, and |
think it is interesting to be a three-nenber Board
right now deliberating on this. However, one, |
absol utely support the academ cs and the school's use
in this area and this specific one.

| think it's incredibly inportant to have
out si de space. My concern, as | brought up in the
heari ng, was whether this was actually right into the
| evel of proper recreation space. | think the
proposed ani mation of this is good, but | guess in the
base case scenario, it would be great to have even
| ar ger or nore adequat e exerci se or outdoor play area.

| suppose in an urban situation, we need
to make do with what we have. And this is | think a
good exanple of that. One of the things |I want to
speak of in opposition to is some of the statenents
that were nade by the applicant that this would be
difficult to develop or redevel op. | don't think
there's any persuasive facts to that. This was not
not ed as being on the market or there were plans that
were drawn up that were not successfully inplenented.

|"'m not sure what the history of this
specific lot is, but | think sonmeone probably could

put the structure on it. However, that being said,
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with this adjacent use, | have another difficulty, as
| was hintingtoalittle bit today. One, why is this
here? And if so, what relief are we actually granting
for it?

Now, I understand that the Zoning
Adm nistrator has indicated that in order to get a
certificate of occupancy, there has to be sone relief.
And that's why it was sent to us or it was referred,
not directly sent to the Zoning Adm nistrator, but

that was the coment that was inplied

Going to that, looking at 2500.1, |I'm
still not strongly persuaded that actual relief would
need to be provided under that as it seens -- | guess

| don't get the |ink between not being able to provide
it on site and, therefore, getting relief for an
adj acent site to provide this accessory use when |
guess, to put it the other way, | guess, what is
stopping them from putting up a fence and putting a
play area on it? But |I'mnot going to bel abor that
poi nt but wanted to nake it.

O her than that, | think it is absolutely
inmportant to take fromthe testinony of the applicant
and the Ofice of Planning that certain conditions,
that being timng, but also, inportantly, to put in

the intent that this should be obviously properly
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mai nt ai ned, clean, free of debris.

| think sone of the testinony that was
provi ded, there are going to be sone programm ng
i ssues that obviously the school will take into great
consi deration, one drop-off and pi ckup.

There was testinmony that | was a little
bit shocked at by the parents that drive into that
alley which will cross the place that they will need
to be walking to get to the play area but also a
little bit of conflicting testinony as to the trash
receptacle that's in that area, whether it was
actually clean and maintained. The nobst persuasive
aspect of that, however, was if this is animated,
built out that there will be nore of a controlling
envi ronnent, keeping it clean and wel | - mai nt ai ned.

So that's enough for me. 1'Il et anyone

el se speak to it additionally if there needs to be

further --

MEMBER ETHERLY: Never to allow the
chairman to have the last word -- | say that tongue
very much in cheek -- | understand the spirit of the
chai rman's renarks. I think the issue of the

i kelihood of sone of the devel opnment activity taking
place on the lot wasn't a major factor of

consideration or deliberation for ne. So |I'll |eave
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t hat aspect of the chairman's renarks al one.

| think part of what this application
illustrates is a problem that we're all sonmewhat
famliar with because of different hats that we wear
or experience that we have with this city. And that
is the issue of adequate space for all of our
educational buildings, be they charter schools or be
they traditional schools.

Gven the dearth of space in such an
active residential and professional or, | should say,
conmmercial real estate market, oftentines there are
creative neasures that institutions such as E. L.
Haynes are conpell ed to pursue in order to provide the
full est and nost rounded educational experience for
t heir young charges.

| think we have an application in front of
us that is consistent with the zoning regs but,
i ndeed, helps to make the best of not an ideal
situation, but I think we have a plan in front of us
that offers tenporarily for the next three years an
adequat e operational plan for their students to get
the kind of exercise and activity that they need.

Lord knows if we had a play area
constructed as part of our new buil d-out here, that

woul d perhaps do nyself and ny coll eagues well. A
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jungl e gymevery now and then woul d be hel pful as we
del i berate issues in zoning and other nmatters.

That being said, M. Chair, | am
confortabl e noving forward.

CHAI RPERSON GRI FFI'S:  Thanks. Thank you

very much

W do have a notion before us. It has
been seconded. All of those in favor signify by
sayi ng "Aye."

(Wher eupon, there was a chorus of "Ayes.")

CHAI RPERSON GRI FFI'S:  And opposed?

(No response.)

CHAI RPERSON GRI FFI' S:  Abst ai ni ng?

(Wher eupon, there was a show of hands.)

CHAI RPERSON GRI FFI' S: Very wel | . M. My?

SECRETARY MOY: The staff woul d record the
vote as 3 to 0 to 2. That's on the notion of M.
Etherly to approve the application, seconded by M.
Mann, al so in support of the notion M. Giffis. And
the approval is with two conditions, as stated by the
Boar d.

CHAI RPERSON CGRI FFI'S:  Thank you very much,

|s there anything else for the Board's

attention for this special public neeting this
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nor ni ng?

SECRETARY MOY: Just one. Is this a
sumary order or for order or howwoul d the Board |i ke
to --

CHAI RPERSON GRIFFI'S: 1'll take comments.
There's no objection to issuing a summary order?

(No response.)

CHAI RPERSON GRI FFI S: Very well. Then
let's waive our rules and regulations to issue a
sumary order, and it's with conditions.

SECRETARY MOY: | thank you, sir.

CHAI RPERSON GRI FFI'S: Okay. |If there is
not hi ng further, then let's adjourn the special public
neeting and call to order the 18 of October 2005
public hearing of the Board of Zoning Adjustnent of
the District of Colunbia.

(Whereupon, the foregoing matter was

concluded at 11:13 a.m)
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