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P-ROCEEDI-NGS
9:34 a.m

VI CE CHAI RPERSON BLAKE: Good nor ni ng,
| adi es and gentlenmen. The Board of Zoning
Adjustment's March 11, 2026 public hearing wll
pl ease conme to order. M nane is Carl Bl ake, Vice
Chair of the District of Colunbia Board of Zoning
Adjustnment. 1'Il be the presiding officer for
t oday' s neeting.

Joining ne today are Board Menbers Brittney
Drakeford, representing National Capital Planning
Comm ssi on, and Zoni ng Conm ssioners Gvwen Wight and
Rob MIler. Today's neeting sessions are avail able
on Ofice of Zoning's website. Please be advised
that this proceeding is being recorded by a court
reporter and is also webcast |ive via Wbex and
YouTube Li ve.

A video of this webcast will be avail able
on the Ofice of Zoning's website after today's
hearing. Accordingly, everyone who is |listening on
Webex or via tel ephone will be nuted during the
hearing. |If you experience difficulty accessing
Webex or with your tel ephone call in, then please
call our OQZ hotline nunmber at 202-727-5471 to

receive Webex login or call-in instructions.
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Today we will only conduct a deci sion
neeting session. Please be advised that we do not
take any public testinony at our decision neeting
sessions. At the conclusion of a decision neeting
session, the chair will, in consultation with the
O fice of Zoning, determ ne whether a full or
summary order nmay be issued.

A full order is required when the decision
It contains is adverse to a party, including an
affected ANC. A full order may al so be needed if
the Board' s decision differs fromthe Ofice of
Pl anni ng' s recommendati on. Al though the Board
favors the use of summary orders whenever possi bl e,
an applicant may not request the Board to issue such
an order.

The order of procedure for the speci al
exceptions and variances are pursuant to Subtitle Y,
Section 409. The procedure for appeals are pursuant
to Subtitle Y, Section 507. Time constraints shall
be mai ntai ned pursuant to Subtitle Y, Section 8.2
and 8. 3.

Finally, the District of Colunbia
Adm ni strative Procedure Act requires that the
public hearing on such a case be held in the public

-- open before the public. However, pursuant to
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Sections 405(b) and 406 of that act, the Board may,
consistent with its rules of procedure and the act,
enter into a closed neeting for purposes of seeking
| egal counsel on a case pursuant to D.C. Oficial
Code Section 2-575(b)(4) and/or deliberating on a
case pursuant to D.C. Oficial Code Section 2-
575(b) (13), but only after providing the necessary
public notice, and in the case of an energency
cl osed neeting, after taking a roll call vote.
Madam Secretary, do you have any prelimnary
matters?

M5. MEHLERT: Good norning, nenbers of the
Board. There are no prelimnary matters for today.

| wll just note for the record that all the

applications that were originally scheduled for a
heari ng today have been adm nistratively reschedul ed
to a later hearing date which will be found on the
cal endar on the O fice of Zoning website as well as
the specific case records in |ZlS.

VI CE CHAI RPERSON BLAKE: Okay, great.
Wul d you please call our first neeting session
I tenf?

M5. MEHLERT: Yes. The first itemin the
Board's neeting session is expedited review,

Application No. 21432 of Hasan Dossal. This is a

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

self-certified application pursuant to Subtitle X,
Section 901.2 for a special exception under Subtitle
D, Section 5201, fromthe side yard requirenents of
Subtitle D, Section 208.2. This is for a one-story
side addition to an existing two-story detached
principal dwelling replacing an existing one-story
covered porch. |It's located in the R1A/VWH zone at
2900 d over Drive, Northwest, Square 1620, Lot 77.

VI CE CHAI RPERSON BLAKE: Thank you very
much. As the Secretary stated, the applicant
proposes to encl ose an existing one-story covered
rear porch of a detached single famly dwelling
| ocated in the RA-1/WH That's the Wsl ey Heights
residential house zone.

The addition will basically facilitate a
nodest expansion of the kitchen area. But the
enclosure itself will remain within the existing
footprint. And the roof Iine would not change the
bui l di ng's height, |ot occupancy, or nmassing.

The exi sting enclosed rear porch sits at
the northwest corner of the building, but just 7.1
feet fromthe side property line. So in this self-
certified application, the applicant is seeking a
speci al exception fromthe 8 foot side yard

requi renment of Subtitle D, Section 208.2. Now the
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Board is authorized to grant the requested relief
pursuant to the general special exception standards
of X 901.2 and the residential addition requirenents
of Subtitle D 5201.

So under these provisions, the Board nust
find that the addition will not have a substantially
adverse effect on light and air, privacy, or the
character of the nei ghborhood and that the granting
of relief will be in harnmony with the intent of the
zoning regul ations and wll not adversely affect
nei ghboring property. Now |I've reviewed the case
record. And | believe there is sufficient evidence
supporting the Board's approval of the requested
relief.

Wth regard to 5201, light and air, the
encl osure would remain within the existing footprint
and the roof |ine would not change the building' s
hei ght, light, |ot occupancy, or massing, as | said.

Since there will be no expansion to the structure,
l'ight and air conditions remain essentially the
sane. Wth regard to privacy, there are no w ndows
or doors proposed, fence facing the adjacent
property, and their existing |andscape provides a
degree of screening. So there should be no undue

effects on privacy.
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The project can barely be seen fromthe
street, and the design conplenents the existing
structure. So it's not likely to be visually
intrusive. So the project should not tend to have
an adverse inpact on nei ghboring properties.

And because the project allows a reasonable
opportunity for owners to expand their house w thout
I ncreasing building footprint or reducing open space
or density, | believe the project is in harnmony with
the zoning regulations in this RA-1/WH zone.
agree with the analysis provided by the Ofice of
Pl anni ng and give great weight to the Ofice of
Pl anni ng recommendati on for approval. | also give
great weight to the witten report of ANC 3D which
IS in support and states no issues or concerns.

"1l also note that DDOT is in support of
the project. |'Il also note there's a letter in the
record signed by neighbors in support. And there's
no comunity opposition reflected in the record. So
"1l be voting in support of this application.
Conmi ssi oner, what are your thoughts?

COMWM SSI ONER M LLER:  Thank you, M.
Chairman. As usual, you have given a thorough
analysis of all the -- of the relief that's being

requested and how it neets the criteria, howthis
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application neets the criteria in the regul ati ons.
So the only thing I would note is that it's in the
R1- A/ Wsl ey Hei ght s nei ghbor hood, | ow density
residential district, just for the record. It's not
RA-1, which -- it's confusing, but it's RI-A. So |
agree wwth everything you said. And | am prepared
to support this application.

VI CE CHAI RPERSON BLAKE: Thank you. Ckay.

Board Menber Drakeford.

VMEMBER DRAKEFORD: Yes, | would al so agree
with the comments that you provided, Chair Bl ake. |
believe that the record indicates that this is a
m nor architectural enclosure of an existing
footprint and is generally consistent with the
Wesl ey Hei ghts overlay which was designed to
preserve the park-like setting and | ow density
character of the neighborhood. | also just want to
note that while the record indicates that there's no
obj ection from DDOT, | would al so just enphasize the
I nportance of the applicant's commtnent to
coordinate with the Ward 3 arborist, with 3 heritage
and just to continue to coordinate with the Ward 3
arborist. And with that, |I'm prepared to support.

VI CE CHAI RPERSON BLAKE: All right. Thank
you very nmuch, Board Menber Drakeford. And again,
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t hank you very nmuch, Comm ssioner, for addressing
that zoning msstatenent. GCkay. And I'll like to
make a notion to approve Application No. 21432 as
captioned and read by the Secretary and ask for a
second. Board Menber Drakeford.

MEMBER DRAKEFCRD: | second.

VI CE CHAI RPERSON BLAKE: (kay. Madam
Secretary, a notion has been made and seconded.

W1l you please conduct the roll call vote?

M5. MEHLERT: Pl ease respond to the Chair's
notion to approve the application. Chairnman Bl ake.

VI CE CHAI RPERSON BLAKE: Yes.

M5. MEHLERT: Board Menber Drakef ord.

VMEMBER DRAKEFORD:  Yes.

M5. MEHLERT: And Comm ssioner Ml er.

COW SSI ONER M LLER:  Yes.

M5. MEHLERT: Staff will record the vote as
3to0to 2 to approve Application No. 21432 on the
notion made by Chairnman Bl ake and seconded by Board
Menber Drakeford. You're on nute, M. Chair.

VI CE CHAI RPERSON BLAKE: Thank you.

Conm ssioner, you're still on for next one. So
Madam Secretary, will you please call our next
meeti ng session?

M5. MEHLERT: Next is Application 21400 of

Neal R. Gross and Co., Inc.
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Al dan Montessori School. As anended, this is a
self-certified application pursuant to Subtitle X
Section 1002, for an area variance for the | ot
occupancy requirenents, Subtitle D, Section 210.1
and under Subtitle X, Section 901.2 for a special
exception under Subtitle U, Section 203.1(m to
al | ow expansi on of an existing private school use.
This is for a two-story front addition to an
existing four-story building for use as a private
school .

It's located in the R-3 zone at 2700 27th
Street, Northwest, Square 2109, Lot 92. This was
heard on February 25th, where the Board deli berated
and noved to approve the application. And this is
before the Board today to potentially resune
del i berati ons and di scuss enrol |l nent cap and
participate -- Chair Blake, Board Menber Drakeford,
and Conm ssioner Ml er.

VI CE CHAI RPERSON BLAKE: Thank you. As the
Secretary pointed out, on February 25th, the Board
did conplete its hearing and deliberated on this
case and voted 3 to O to approve the application.
However, when | nmade the notion at the conclusion of
our deliberation, | did not include a condition that

was proposed by the applicant to establish a new cap

Neal R. Gross and Co., Inc.
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on enroll ment of 180 students.

So today -- at this point we have the
opportunity to revisit that condition. I|f the Board
nmenbers are in agreenent, we can do that. W can
have di scussion on it and potentially reopen the
case and revote to include the condition. So |I'm
going to ask Comm ssioner M| ler, what are your
t houghts on that?

COMW SSI ONER M LLER:  Thank you, M.
Chairman. Yes, | support resum ng deli berations,
rescinding the prior vote, and voting again, with
the condition of reducing the enrollnment cap from
the 1963 zoni ng order of 240 to 180 which is what
the applicant represented to the ANC, | think about
20 years ago and the hearing offered to go with that
180 enroll ment cap since they're only at 147 now and
don't intend to expand beyond 180, if they even get
there. So |I'mprepared to nove forward with
what ever procedure we need to do. | guess it's to
rescind the prior vote and vote on a new notion by
you, hopefully, wth the -- to approve with the
condition of the 180 enrollment cap. So thank you.

VI CE CHAI RPERSON BLAKE: Thank you. Board
Menber Drakeford, your thoughts?

MEMBER DRAKEFORD: Yes, | would al so agree

Neal R. Gross and Co., Inc.
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with Comm ssioner MIler. | knowthis certainly was
the intention of the Board at our previous neeting.
And it also is -- would have been, | guess,

di scussed and negoti at ed between the applicant and
the ANC s al so support of -- including that -- doing
whi chever procedure we need to do to ensure that we
have the record reflect the intentions of the Board.

VI CE CHAI RPERSON BLAKE: Ckay. Thank you
very much. | appreciate that. And | too amin
support of the condition. But |I want to first take
a second to address an issue here.

The applicant submtted an email exchange
with the Zoning Adm nistrator in support of the
applicant's contention that a special exception was
not needed for the proposed buil ding expansion
because the previously approved special exception
use had vested and had not expired. | want to point
out a fewthings with regard to that. First of all,
the Board, not the ZA, has the ultimate authority to
interpret the zoning regul ati ons.

It is true that the special exception
approved in 1960 was vested and is not expired. The
emai|l said that the use is not changing. But an
addition to a building containing a special

exception use isn't changed for what was approved in
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t he previous application, the sane use, private
school use, but not the same as the proposed that
t he Board approved before.

The prior approval was not unlimted, but
It was based on the use of an existing building
which in effect limted the GFA, gross floor area,
that could be devoted to a private school use at the
property. The planned addition would increase the
gross floor area by 8 percent. That's 1 or 2
percent presented by the Zoning Adm nistrator's
flexibility,

The Board has hel d that approval of an
application to allow a special exception use |limts
t he approved use to the paraneters stated in the
application, even if the Board does not adopt the
conditions stating those limts explicitly because
the parameters stated in the application formthe
basis for the Board' s consideration of potential
adverse inpacts. Now | would cite the BZ O der No.
16970 as an exanple. In that case, the prior
approval of an application that requested a speci al
exception to allow a child devel opnent center for
120 students, 28 staff, limted enrollnment, staffing
to 120 and 28.

Even though the prior order did not include

Neal R. Gross and Co., Inc.
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conditions limting enrol nent staffing, paraneters
stated in the application was central to the Board's
deci sion to approve the application. For this sane
reason, the Board has consistently considered
applications for special exceptions to allow
expansi ons of existing buildings or to allow a new
bui | ding for use by existing private schools. In
this case, the proposed expansion requires an area
variance for | ot occupancy and a special exception
to allow the expansion of an existing private school
use because the addition would not be devoted to a
matter of right use.

Moving to the proposed conditions. |'I|
al so point out that in this application, the
proposed anended condition adapted in the '63
speci al exception. Now the applicant did not state
a rationale for the Board' s adaption of any
condition of approval wth respect to the vari ance.

The Board certainly is not willing to
nodi fy its previously approved special exception
except in the context of a new special exception
application. | believe that point was made cl ear at
the March 4th hearing. | wll reference to comments
| made during deliberations on February 25th in

stating why | believe the applicant has net the
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burden of proof for the area of variance and speci al
excepti on.

In those deliberations, | indicated ny
support for the enroll nent cap of 180 students now
proposed by the applicant and intended to include it
in the notion. | recognize there is an agreenent
with the ANC. But the Board does not enforce
private or historic agreenents.

And the all eged breach of such agreenents
falls outside the Board's authority and does not
control the zoning analysis. That said, | am
confortabl e supporting the adoption of the cap
proposed by the applicant as a way of mtigating
potenti al adverse inpacts associated with the cap of
240 that was proposed in 1963 in Order No. 7184.
Wth that, | think we're in agreenent.

And | would like to nmake a notion to
rescind the vote taken on this application on
February 25th and instead nake a notion to approve
the area variance, the special exception requested
in the anmended application, No. 21400, incl uding
condition enrollment cap of 180 students to reduce
t he potential nei ghborhood inpacts and to ensure
conpatibility wth surroundi ng uses and ask for a

second. Board Menber Drakeford.

Neal R. Gross and Co., Inc.
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MEMBER DRAKEFORD: | second.

VI CE CHAI RPERSON BLAKE: (Okay. Madam
Secretary, a notion has been made and seconded.

W1l you please conduct the roll call vote?

M5. MEHLERT: Please respond to the chair's
notion to rescind the February 25th vote and approve
the application with the 180 enrol |l nent cap
condi tion. Chairman Bl ake.

VI CE CHAI RPERSON BLAKE: Yes.

M5. MEHLERT: Board Menber Drakef ord.

MEMBER DRAKEFORD:  Yes.

M5. MEHLERT: And Vice Chair Mller.

COW SSI ONER M LLER:  Yes.

M5. MEHLERT: Staff recorded the vote as 3
to O to 2 to rescind the February 25th vote and
approve Application No. 21400 with the condition on
t he noti on made by Chairman Bl ake and seconded by
Board Menber Drakeford.

VI CE CHAI RPERSON BLAKE: Ckay. Thank you,
Madam Secretary. Comm ssioner Mller, | think
that's it for you today. Thank you very nuch.

COM SSIONER M LLER:  That is it for ne
today. | have a question for you. 1Is this your
| ast BZA neeting? | know you didn't want ne to

bring that up, but | brought it up.

Neal R. Gross and Co., Inc.
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(Si mul t aneous speaki ng.)

COW SSIONER M LLER: It is?

VI CE CHAI RPERSON BLAKE: Per haps.

COW SSI ONER M LLER:  Per haps? Ckay.

Wel |, because it perhaps nay be your |ast neeting, |
just wanted to thank you for all of your public
service to the District of Colunbia. You ve always
been very professional, thorough, conprehensive in
your -- and patient in your discussions with the
public and the witnesses and the applicant and us.
So if we won't be seeing you on this Zoom neeti ng,
Webex neeting format, | will w sh you well and

what ever your future endeavors are and hope to see
you in other capacities. So thank you.

VI CE CHAI RPERSON BLAKE: Thank you. Thank
you, Comm ssioner. Thank you very nuch. |
appreci ate that.

COW SSIONER M LLER:  And with that, ']
| eave.

VI CE CHAI RPERSON BLAKE: All right. Thank
you very much. Ckay. W're going to start. Let's
see. Conmm ssioner Wight is here, so we'll call our
next --

MEMBER DRAKEFORD: Sorry.

VI CE CHAI RPERSON BLAKE: -- neeti ng.

Neal R. Gross and Co., Inc.
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MEMBER DRAKEFORD: Chair Bl ake, can | have

a --
VI CE CHAI RPERSON BLAKE: Yes.
MEMBER DRAKEFORD: -- short five-mnute
break?
VI CE CHAI RPERSON BLAKE: Sure, absolutely.
Let's take a -- let's see. It is -- resune at
9: 05.
MEMBER DRAKEFORD: (kay. Thank you.
VI CE CHAI RPERSON BLAKE: 10: 05, 10: 05.
Thanks.

(Wher eupon, the above-entitled matter went
off the record at 9:55 a.m and resuned at 10:08
a.m)

VI CE CHAI RPERSON BLAKE: Ckay. Madam
Secretary, please call us back in.

M5. MEHLERT: The Board is returning froma
break back to its neeting session. The next case on
the agenda is Appeal No. 21314 of Burleith Ctizens
Associ ation. This is an appeal pursuant to Subtitle
X, Section 100, a decision nade on February 14th,
2025 by the Departnent of Buildings' Zoning
Adm ni strator to issue Building Permt B2308807.

This permt allowed four new |ighting

pol es, each 80 feet in height, installed at a public

Neal R. Gross and Co., Inc.
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recreation facility. |It's located in the R 3/GT
zone at 1700 38th Street, Northwest, Square 1307,

Lot 859. The hearing was conpleted on February 25th
and schedul ed for a decision. And participating are
Chair Bl ake, Board Menber Drakeford, and
Comm ssi oner Wi ght.

VI CE CHAI RPERSON BLAKE: (kay, great.
Thank you very nuch, Madam Secretary. Wl cone
agai n, Comm ssioner Wight. 1'll kind of just |ay
out this situation. This appeal concerns the zoning
definition of structure, which is stated in Subtitle
B, Section 100. 2.

And specifically whether the definition
enconpasses the |ight poles for which the Depart nment
of Building issued a building permt for the
installation at a public recreation facility. The
appel l ant argues that the Zoning Adm nistrator's
determ nation is fundanentally at odds with the
pl ain | anguage of the intentionally broad definition
of structure in the regulations, and anong ot her
things, at odds wth well-established canons of
Interpretation. The appellee, that is the ZA' s
interpretation of the structure, argues that the
ZA's interpretation of the structure to include

| ight poles is consistent with the text, context,
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and purpose of the zoning regulations as well as
| ongst andi ng adm ni strative practices and sound
policy.

Hi gh-mast |ighting has never been treated
as a structure that is the subject to zoning
standards for height setbacks and nore. And the
ZA's interpretation reflects decades of consistent
practice under the zoning regulations for schools,
pl aying fields, parks, PUDs, and PDR zones. So |I'd
say the rules for reading | aws and regul ations are
cl ear and wel | established.

First, words nean what they say. |If the
words are clear, you follow what's witten. Wen
t he regul ati on appears anbi guous, there's a clear
order for resolving it. First, you read the words
I n context.

Second, you apply any interpretive rules
built into the regul ations thenselves. Third, you
use the standard canons of interpretation and
consi der the purpose of the regul ations.

And only if anmbiguity still remains do you
| ook to the adm nistrative practice. And even then,
that practice cannot override clear text or the
regulation's own interpretative directives. So that

said, a regulation is anbiguous only if after
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applying the ordinary tools of interpretation, the
text is reasonably susceptible to nore than one
meani ng.

| f the words have a clear, ordinary neaning
and the provision fits coherently wthin the
regul atory framework, the regul ation nust be applied
as witten. So it was interesting when we went
through this case and it was alnost like a -- nore
of an English class than a zoning session. | wanted
to call my daughter over so she could sit down and
listen to how they dissected the paragraph.

But I want to just tal k about | ooking at
the definition. The first part, it tal ks about
anyt hi ng constructed, including a building, the use
of which requires permanent |ocation on the ground
or anything attached to sonething having a pernmanent
| ocation on the ground. Now clearly, if you | ook at
an 80-foot light pole, it is constructed.

Its use requires permanent |ocation in the
ground. It's attached to a foundation, having a
per manent | ocation on the ground. So based on this
factual observation of these two conditions, we
woul d conclude that the light pole is a structure.
That's not anbi guous.

If we look at the |ist where it says
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I ncl udi ng anong ot her things radio or television
towers, review ng stands, platforns, flag poles,
tanks, bins, glass holders, chimeys, bridges, and
retaining walls. Okay. Now the appellee argues
that these exanples are not arbitrary and random
assortnent, but illustrations of inprovenents with
features that inplicate zoning concerns such as
massi ng, occupancy, or synbolic presence, |ight
pol es share none of these attri butes.

| should say DGS argues that the deliberate
i nclusion of flag poles and subsequent om ssion of
| i ght pol es denonstrates that |ight poles are not
meant to fall wthin Subtitle B, Section 100.2. But
"' mnot persuaded by this argunent, as this is not
an exhaustive list. The illustrative exanples
provided include a fairly diverse list of
structures. They vary in size, function, and form

From a structural perspective, |light poles
are simlar to flag poles and radio and tel evision
conmuni cation towers. They are tall, structurally
engi neered, and pernmanently anchored. So froma
contextual standpoint, the om ssion of |ight poles
fromthe illustrative |list doesn't establish general
anbiguity in nmy opinion.

| will note there that the communi cati ons
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towers were treated as specialized structures in the
regul ations subject to regulations detailed in
Subtitle C. While ZR-16 does not contain a

dedi cated section relating to flag poles, so flag
pol es are subject to the sane di nensional control of
ot her structures. And | would note that regul ations
have evol ved over the years.

And if you | ook at the exhibit that was
presented by DOB, we can see how t hose regul ations
pretty much have stayed the sane as far as the text.

But things have changed over the years. W' ve had
regulations that, first of all, D.C. facilities |ike
the federal governnent facilities were not always
regul ated by -- adhere to zoning regul ati ons.

And the inclusion of things Iike the
comruni cation towers were not included until the
| ate '80s, early '90s when that becane nore of an
I ssue as the cellular systens as so forth kind of
wer e extended across the area. But | would say that
since light poles are nost anal ogous to flag poles,
which are explicitly listed, and there's no
principle basis to treat themany differently. So
the fact that ZR- 16 creates detailed rules for sone
pol e-type structures but not for others does not

renove those other structures fromthe definition of
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structure.

It sinply nmeans the general structure
rules, height limt, setbacks, and yard
requi renents, apply wthout nodification. So in ny
opi nion, there's nothing anbi guous about the plain
| anguage of the text in Subtitle B, Section 100.2
that would |l ead nme to reasonably conclude that |ight
pol es are not structures. | think the Zoning
Adm ni stration interpretation that |ight poles are
not structures under the definition of Subtitle B
100.2 is not supported by the plain | anguage of the
definition, the surroundi ng regul atory franmework, or
the applicabl e canons of interpretation.

The conclusion that the light poles fall
within the definition of a structure does not
require strained reading, creative interpretation,
or the departure fromsubtle principles. It
requires only reading the words as witten and
consulting the regul atory context that surrounds
them | can appreciate the Zoning Adm nistrator's
approach to --

W are in a dense urban environnment where
space is limted. These are sonewhat uni que
installations. And their operation is largely

regul ated by other District agencies.
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Practically speaking, many athletic fields
in the District abut public streets. So it's hard
for me to see how these lighting things would
satisfy a one-to-one setback requirenent in this
environment. So as | said earlier, though, words
mean what they say.

And if the words are clear, you follow them
as witten. And agency's failure to enforce a clear
provi sion does not nmake the provision anbi guous.

Non- enf orcenent may create a practice, but it does
not create uncertainty in the text.

The regul ati on neans what it says, whether
or not it's been consistently applied. So what is
descri bed as a |l ongstanding practice is really a
matter of inconsistency, not anbiguity. A
| ongst andi ng adm ni strative practice that
contradicts the plain |Ianguage of the regul ations
cannot be uphel d because the Board does not have the
authority to amend the zoning regul ati ons.

So for these reasons, | support amending
the appeal. |I'mgoing to turn to Comm ssioner

Wight. What are your thoughts?

COWM SSI ONER WRI GHT:  Thank you. | agree
with everything you said. | think that it was very
well stated. | amtrying to focus on the specific
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question that we are being asked which is an
i nterpretation of the | anguage in the code and not
whet her |ight poles are good or |ight poles are bad.
|"mreally trying to focus on the | anguage
In the code. And | agree with what you've said.
Essentially, | think the list of itens nentioned in
the code as representing structures i s not intended
to be all inclusive.
The | anguage that says, including anong
ot her things, definitely makes ne feel that that is
intended to be an illustrative list of things that
are considered structures but is not intended to be
all inclusive. The one piece of testinony that we
received fromthe Zoning Adm nistrator that had ne
thinking for a little while was the idea of these
| i ght poles essentially being utilities, just as we
do not regulate the installation of tel ephone poles
or other kinds of pole utility fixtures that go on
public | and. However, the |ast sentence in the
definition is counter to the idea that this could be
i ncluded as not a structure because it's a utility.
And that | anguage says the term structure,
shal I not include nechanical equipnment, but shall
I ncl ude the supports for nechani cal equi pnent. And

| think that's an inportant sentence. Even if you
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consi der the lights thensel ves as nechani cal

equi pnment a utility, it specifically says that the
supports for the mechanical equipnent, i.e. the
poles, are included in the definition of structure.

So I was looking at this very carefully,
and | listened very carefully to the testinony of
the Zoning Admnistrator. But | really cannot find
a reason to veer away fromthe plain | anguage that's
in the code. The plain [ anguage in the code | think
Is pretty straightforward.

| do believe that this is an area that is
in need of a zoning text anmendnent. | know that the
Zoni ng Conmi ssion, which | serve on, had | ooked at a
text anmendnent that was part of the omibus bil
that we reviewed. The zoning text amendnent that we
-- had been presented to us by the Ofice of
Pl anni ng was very basic and not very nuanced.

It essentially just said add in |ight poles
as sonething that doesn't count as a structure. |
think that we need a zoning text anmendnent. But |
think it needs to be a little nore thought through
and nuanced.

And | encourage the Ofice of Planning to
work with the Office of Zoning | egal counsel and

others to conme up wth a new text anmendnment that is
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a bit nore nuanced than what we received previously,
t hat the Zoni ng Conm ssion can consider. So again,

| do want to reiterate that I'mnot really | ooking

at the pros or the cons of the lights. | |istened

carefully when the ANC representative provided

testi nony and explained that there's m xed feelings
in the community about the |ight poles.

Al t hough when they were tested, a | ot of
folks in the cormunity didn't even notice that the
i ghts had been turned on. And | heard all that and
that certainly goes to the substance of are |ight
pol es acceptable or not acceptable. But | know
that's not what we're tal ki ng about here.

VWhat we're tal king about is a very specific
finding on the |anguage in the code. And on that
specific issue, | agree with everything that you
said. And | think the plain | anguage of the code
does not exclude |ight poles as a structure.

And | think that we really have to
determne that at this point they would be included
as a structure, pending any additional work we do on
a different and new zoning text anmendnent. So those
are ny cooments. And | essentially agree with
everything you said and just wanted to give a little

nore background on ny thinking on this issue. Thank
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you.

VI CE CHAI RPERSON BLAKE: Thank you very
much. Conm ssi oner, thank you very nuch. Board
Menmber Drakeford, your thoughts.

MEMBER DRAKEFORD: Yeah, so | definitely
appreci ate the perspectives and the rational e behi nd
both Chair Bl ake and Comm ssioner Wight's conments.

This is sonmething that |1've struggled with. And
|"ve struggled with going through the transcripts
and listening at the hearing. And |'ve certainly
struggled with it.

And | kind of amnot fully convinced by the
applicant's argunent that the definition of
structure was to include light poles. Particularly
as the -- excuse ne, as the appellant. Particularly
as the appellant nentioned that this was designed or
that the statenent was designed for all enconpassing
to think about unforeseen technologies in the
future.

At the tine, lighting was not unforeseen or
an energing technology. It was well established and
a central conponent of urban infrastructure that was
broadly and consistently used at the tinme of the
code. Additionally, throughout the zoning

regul ations, lighting or lighting requirenents are
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ment i oned.

And so for ne, | have definitely considered

whet her or not the choice to exclude |ight poles
explicitly, right, when it seens as though it
woul d' ve been a technol ogy that code drafters were
aware of, for nme suggested it was a deliberate
policy choice not to include it. | also do
under stand and appreciate the fact that there is
some anbiguity today, right, indicates that perhaps
as Conm ssioner Wight nentioned that there is a
need for additional clarity through a text anmendnent
or update to the zoning code to reflect that. So |
think that's a little bit of where | amon this
particular matter. That's where | amon this
particular matter.

VI CE CHAI RPERSON BLAKE: So just to be
cl ear, Board Menber Drakeford, are you saying that
you woul d not be -- would you be -- would you
support granting the appeal or you would still need
sone nore time to consider it, or you would be
opposed to granting the appeal ?

MEMBER DRAKEFORD: At this point, | night
need nore information to be in support of an appeal.

| amleaning to not be in support of the appeal, as

it does -- | have not necessarily been fully
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convi nced of the appellant's argunent and use of
plain | anguage in this particular instance.

VI CE CHAI RPERSON BLAKE: Ckay. Well, in
this instance, we have three votes to grant the
appeal and one undecided. W need a unani nous --
obvi ously, we've got two seats m ssing here on the
Board. So we cannot actually nake a decision on
this wthout -- unless it's unani nous.

So Board Menber Drakeford, if you could
just give ne a little bit nore. | think we're
obviously hitting a wall here. |If you can give a
little bit nore sense of what clarification that we
can work with what we have, that m ght be helpful to
us. Oherwise, we'll just have to punt on this. o
ahead.

MEMBER DRAKEFORD: | don't want to say --
don't want to have us to punt on it. That's a -- |
think that for nme in this instance what woul d be
maybe a little bit nore helpful if I have just a
little bit nore -- alittle nore time to review. |
mean, honestly, | think it's just transparently the
appel l ant's argunent did not -- around plain
| anguage, did not -- the argunent did not convince
nme.

It did not persuade ne in this instance.
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do feel like the Zoning Adm ni strator has nade sone
consi stent decisions. And | have not been fully
per suaded by the appellant's argunent.

VI CE CHAI RPERSON BLAKE: (Okay. Let's see.
Comm ssi oner, do you have any comments you want to
add to that, or thoughts?

COW SSI ONER WRI GHT:  Well, | think if we
are not unani nous, naybe we aren't able to take
action today and that the idea would be to go back
with Ofice of Planning and O fice of Zoning | egal
staff. Maybe working with the parties involved and
t hi nk about an appropriate zoning text anmendnent and
see if that zoning text anendnent could resolve the
issues in this case. | think, again, it needs to be
a nore nuanced text anmendnent, not sinply saying
i ght poles don't count as structures, which is what
we had received previously.

It needs to be clear. Mybe it's based on
the idea of thembeing utilities and on public | and
and treating all utilities on public |and as
structures. Maybe it does set up a process by which
going forward |ight poles need to have sone public
pr ocess.

| don't know what the right |anguage of a

zoni ng text anendnent is. But perhaps if we don't
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have unanimty today, we could ask folks to go back
and work on a zoning text anendnent that would al so
I nclude the parties such that perhaps this appeal
potentially in the future with an appropriate zoning
text amendment could be withdrawn. But | think it's
clear we don't have unanimty today.

VI CE CHAI RPERSON BLAKE: Ckay. Well, |
think our options as this Board is we don't have the
ability to -- | nmean, | think two things. First of
all, I think the fact that we have to struggle to
deci pher this does create a question. But | don't
think the question is necessarily with the text.

| think the question is with the practices
that we've had and so forth as | articulated. | do
think that the regul ati ons have evol ved over tine.
And | think that sonetinmes the regulations don't
necessarily keep up wth every el enent.

It's a long docunent. |It's a lot in there.

And |ike you said, with the omi bus, there was an
attenpt to kind of address this issue and we'll have
to do that. But from our perspective, all we can do
right nowis we cannot make a deci sion.

So we're going to have to hold off the
vote. Madam Secretary, |I'mgoing to need you to

reschedul e this continuance for this decision at a
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| ater date. Do you have any dates in particular in
mnd you'd like to set it for, to give the Board
some time to rethink and review the record to cone
up -- to see if we can reach a consensus wth either
new nenbers, additional nenbers, so we can get our
three votes one way or the other?

M5. MEHLERT: Well, due to the quorum
I ssues, the Board isn't planning on reconveni ng
until April 22nd. So we can schedule it for that
date and have Board nenbers read into the record.
|"'mnot sure if that's what you would |ike to do.

VI CE CHAI RPERSON BLAKE: Well, | nean, |'d
be hesitant to schedule it for that particul ar day.

| think quite a few-- is that calendar full for
that day or is there roomon that cal endar? How
does it | o00k?

M5. MEHLERT: | nean, we could put it the
foll ow ng week on the 29th --

VI CE CHAI RPERSON BLAKE: Let's do that.

M5. MEHLERT: -- for a decision.

VI CE CHAI RPERSON BLAKE: Yeah, for a
decision on the 29th. That'll give everyone an
opportunity to read into the record and see where
t hey are.

M5. MEHLERT: Okay. And we can -- | nean,
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it could be adm nistratively rescheduled if things -

VI CE CHAI RPERSON BLAKE: Yeah, exactly, if

need be.

(Si mul t aneous speaki ng.)

VI CE CHAI RPERSON BLAKE: Ckay.

M5. MEHLERT: kay.

VI CE CHAI RPERSON BLAKE: Al right. Well,
then thank you very nmuch. |s there anything el se on

our agenda for this neeting session?

M5. MEHLERT: There is nothing else on the
agenda.

VI CE CHAI RPERSON BLAKE: Okay. Well, then
t hank you very nmuch. This neeting is adjourned.

(Wher eupon, the above-entitled matter went

off the record at 10:34 a.m)
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CERTI FI CATE

This is to certify that the foregoing transcript was
duly recorded and accurately transcribed under ny
direction; further, that said transcript is a true
and accurate record of the proceedings; and that |
am nei ther counsel for, related to, nor enployed by
any of the parties to this action in which this
matter was taken; and further that | amnot a

rel ative nor an enpl oyee of any of the parties nor
counsel enployed by the parties, and I am not
financially or otherwise interested in the outcone

of the action.
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