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P-ROGCEEDI-NGS
10:32 a. m

VI CE CHAI R BLAKE: Ckay, Madam Secretary,
pl ease cal |l us back

MS. MEHLERT: The Board is back froma
qui ck break, and is now entering its hearing
session. The next case is Appeal No. 21314 of
Burleith Citizens Association. This is an appeal
pursuant to Subtitle X, Section 1100 fromthe
deci si on nade on February 14th, 2025 by the
Departnent of Buildings zoning adm nistrator to
I ssue Building Permt No. B2308807.

This permt was for four new |lighting
poles, 80 feet in height, installed at a public
recreation facility. It's located in the R3/GI zone
at 1700 38 Street Northwest, Square 1307, Lot 859.
This hearing was originally schedul ed for Septenber
17th, 2025, and was postponed several tines, or had
been reschedul ed. And persons reading are Chairnman
Bl ake, Conmm ssioner Wight, and | believe Board
Menber Drakeford has read into the record.

VI CE CHAI R BLAKE: Ckay, excellent, thank
you very nmuch everybody. |f the appellant is here,
or the appellant's rep, would you please introduce

yourself for the record?
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MR. MCDUFFIE: My it please the Board, ny
nane is Mchael MDuffie, and | represent the
Burleith Citizens Association in this mtter.

VI CE CHAI R BLAKE: Thank you, M. MDuffie.

Wio do we have here for the appellee? DOB, who do
we have for DOB?

MR. HARESI GN: Good norning, Chris
Har esi gn, assi stant general counsel with the
Departnment of Buildings, and we are also joined by -
- or should be joined by Zoning Adm ni strator
Cat hl een Beeton. | do not see her having been
pr onot ed.

M5. FREEMAN. Hello, and this is Thennie
Freeman, |I'msorry, director of DPR as a w tness.

VI CE CHAI R BLAKE: (kay, and we have the
director of DPR, okay. And Ms. Mol denhauer, are you
representing the property owner?

M5. MOLDENHAUER: Correct. Good norni ng,
Chai rman Bl ake, and nenbers of the Board. Meridith
Mol denhauer from Cozen O Connor here on behal f of
the intervener, the property owner DGS, and
representatives fromDPR As indicated, D rector
Freeman is here, as well as M. Peter Nohrden from
DPR as a w tness.

VI CE CHAI R BLAKE: (kay, so both of them

Neal R. Gross and Co., Inc.
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wi Il be on your side of the | edger then, actually.
kay, so as you know, this is a typical appeal, |ong
Is expected, but we're going to go through it. The
heari ng procedures here are going to be conducted
pursuant to Section Y506 and 507. The appell ant

will present its case, and then we'll hear fromthe
appel | ee and the property owner after that, the

I nt ervener.

W' Il then have rebuttal, and we'll
conclude with closing remarks from each of the
parties. And at the end of everybody's fornmal
remarks you wll have an opportunity to cross
exam ne, that is ask questions of the presenter with
regard to those renmarks. And then the Board shoul d
certainly feel free at any point to ask questions
t hr oughout the presentation.

So, M. MDuffie, |I see you have a
presentation, so if you want to pull up your slide
deck, that's fine. W're going to give the party,

t he appell ee an equal anpbunt of tinme as you to
speak, so we're going to begin with that. So, can we
start the clock just so we have a sense of how nuch
tinme it takes? And you may begin when you Iike.

VMEMBER DRAKEFORD: |'msorry, Chair Bl ake,

| also just wanted to note for the record that |

Neal R. Gross and Co., Inc.
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have read into the record.

VI CE CHAI R BLAKE: (kay, thank you very

much.

MR. MCDUFFI E: Does M. Young bring up the
presentation? | apol ogi ze.

VI CE CHAI R BLAKE: Yes, he does.

MR. MCDUFFI E: Ckay, perfect. Al right,
well, may it please the Board, ny nane is M chael

McDuffie, and | represent the Burleith Ctizens
Associ ation on this zoning appeal. Next slide
pl ease. The Burleith Ctizens Association was
founded in 1925, it's a citizen's association that's
a non-profit that represents 150 nenber famli es,
has a | ong history of advocating on behalf of the
Burl ei t h nei ghbor hood.

And has numerous nenbers within 200 feet of
t he subj ect property, which is 1700 38th Street
Nort hwest, otherw se known as Ellington Field, and
I ncluding six property owners directly across the
street fromthe field. Next slide please. This
appeal is in keeping with the authorization in the
byl aws for the Burleith CGtizens Association, who
has sought since its outset to advocate on behal f of
t he nei ghbor hood.

| just want to take a nonent to note that

Neal R. Gross and Co., Inc.
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i ntervener DGS continues to contest standing in this
matter. My understanding is that the Departnent of
bui l dings did not join that particul ar aspect of
their brief, so it is nmerely DGS that is contesting
standing here. Next slide please. So, the subject
property was originally known as Western H gh School
Athletic Field, but nowis known as Duke Ellington
Track and Fi el d.

The I and on which this property sits was
originally slated to be part of the Burleith
nei ghborhood. It was acquired by the devel oper,
they had plans to build hones on this property, but
the District sought to condemm the property by
i mm nent domain, and was ultimately successful over
nui sance objections of the nearby | andowners on the
basis that the proposed athletic field would be
acquired for use accessory to and a part of the
Western Hi gh School .

So, that is how the property eventually
came into the hands of the District. Next slide
pl ease. This is a diagramof the proposed
renovations. The renovations are pretty broad, but
the narrow chall enge that the Burleith Gtizens
Association has is with respect to the |ighting

poles that are on the extrene sides. The |ighting
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pol es as have been identified are slated to be 80
feet tall, but are much closer to the property | ot
l'ine than those 80 feet.

Wiich we' || address here in a second. Next
slide please. So, the key issue in this appeal is
whet her |ighting poles are structures, because if
lighting poles are structures, then they are subject
to certain height requirenents. And in the case of
80 foot lighting poles, which exceed the otherw se
applicable 35 foot height Iimt in the zone, they
woul d have to be set off equal to their height.

So, if lighting poles are structures, then
they need to be set off appropriately. So, here is
the definition of structure. Anything constructed,

i ncluding a building, use of which requires permt

| ocation on the ground, or anything attached to
sonet hi ng having a permanent | ocation on the ground,
and i ncluding anong other things radio or television
towers, view ng stands, platforns, flag poles,

t anks, pens, gas holders, fridges, and retaining
wal | s.

And then there is a specific carve out
right after that, the termstructure shall not
I ncl ude nechani cal equi pnment, but shall include the

supports for mechani cal equi pnent. So, you have a
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very broad definition that has sone explicitly non-
exhausti ve | anguage, including, and even the nore
definitive, including anong other things. Next
slide pl ease.

So, this matters because the only way you
can erect 80 foot poles in the R3/G5 zone, if they

are structures, if they are set off sufficiently

It can be erected to a height not exceeding 90
feet, provided that it's renoved fromthe lot |ines
equal to the height of the structure. So, next
slide pl ease.

So, the |language matters here. So, here
are the definitions of sone of the key terns in the
definition of structure for the purposes of the
zoni ng regul ations. Anything, anything whatever,
any such thing, and this is from Wbster's
Dictionary, including to place, list, or rate as a
part of a conponent or of a |arger group, class, or
aggr egat e.

And finally, anong other things, in
addition to things that are not specifically
mentioned. Next slide please. So, let's read that
In context. Anything, anything whatever, any such

thing constructed, including a building, the use of

Neal R. Gross and Co., Inc.
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which requires a permt |ocation on the ground. O
anyt hi ng what ever, any such thing, you are begi nning
the definition with incredi bly broad | anguage.

And there is this great turn of phrase in
Scalia and Garner's Reading Law, which is a
persuasi ve treatise on reading | egal |anguage,
anything comes as a stranger to the reader, you're
invited to take it at its broadest neani ng unl ess
told otherwwse. And in fact you're not told
ot herw se, because anything constructed, including a
bui | di ng, and what do we know about i ncl udi ng?

It neans to place, list, or rate as part of
a larger group or class. So, they are just
provi di ng an exenpl ar, and why would you do that?
Wll, you would do that as a belt and suspenders
approach, and again, this is described in the Scalia
and Garner treatise. You would do that because it
shows that the termhas content, it's not some
abstract term

And al so you can serve to show the breadth
of the provision, and you see this so well done here
in the later part of the definition, including anong
ot her things. And again, anong other things nmeans
In addition to things that are not specifically

mentioned. And then it goes through a wide litany,

Neal R. Gross and Co., Inc.
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it's a heterogeneous grouping. Radio or television
towers, flag poles, coal bins, gas hol ders,
chi meys, bridges, and retaining walls.

This is neant to be read as an extrenely
broad term and this listing of itens is just an
illustration of that, and the way they show you t hat
Is they say including, and then anpong ot her things,
anong other things that are not listed. And then
that's finally confirmed so well in this |ast piece.

There is a carve out, if there's sonething that's
not supposed to be brought within this definition,
there's a carve out.

And they said the termstructures will not
i ncl ude nechani cal equipnment. So, this is a
text book way with a belt and suspenders approach to
show how broad this termis supposed to be read, and
i f there's sonething that doesn't fit, they told
you. Now, this reflects the drafter's essenti al
ingenuity in the 1950s, that they couldn't conceive
every possible thing that would be a structure.

And so they drafted a broad term and they
gave you sone illustrative exanples, but the term
isn't nmeant to be limted by those, because they
coul dn't conceive of every possible thing that woul d

be there. So, lighting poles certainly fit within

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

the definition of a structure, and any contention to
the contrary is violative of the | anguage there.

Next slide please. So, now |I'mgoing to go
t hrough the process by which the zoning
adm nistrator, and the Ofice of the Zoning
Adm ni strator reached the concl usion here that
i ghting poles were not structures. So, the
building permt was originally filed in July of
2023. | reached out to the Ofice of the Zoning
Adm ni strator upon receiving notice that they had
approved zoning for the entirety of the permt.

And specifically raising this issue that
|l ighting poles need to be set off if they're going
to exceed the height limtations of the zone, by
their height fromthe lot lines. And | received a
response fromthe supervisory zoning technician.
|"ve reviewed the proposed lighting pole, and I'min
agreenent with you for potentially violating the
provi si ons.

And then he's asking the zoning review be
added back. Next slide please.

M5. MOLDENHAUER: Can we put forward an
obj ection here?

VI CE CHAIR BLAKE: (Ckay, go ahead, M.
Mol denhauer .

Neal R. Gross and Co., Inc.
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M5. MOLDENHAUER: The process upon which
the decision is made is not an issue at appeal, it's
just sinply the decision that was nmade. And so |
woul d just sinply object to testinony regarding the
pr ocess.

VI CE CHAI R BLAKE: xay.

M5. MOLDENHAUER: Thank you.

VICE CHAIR BLAKE: All right.

MR. MCDUFFI E: The flawed process by which
this particular decision was nmade is inportant to
under st andi ng why |ighting poles are indeed
structures. It shows an unusual pattern that
reached this conclusion, and should be part of the
Board's consideration, and is part of the record.

Al right, so the zoning reviewis assigned to
anot her revi ewer who had never been involved in the
case.

It gets approved, and then | reached out
again to the Ofice of Zoning, and asked what gives.

And so | received a response fromthe program

anal yst, a zoning enforcenent case has been opened,
and may include soliciting information and docunents
for our review, investigation, and site visits,

whi ch can be lengthy. And so we'll follow up with

you.
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Next slide please. Utimtely | foll owed
up again, and received a phone call very early in
the norning fromthat program analyst, and then a
follow up enail that said thank you for taking the
time to neet with ne this norning. QZAis
col l aborating with DPR and DGS to alert them of the
zoning violation, and provide a conpliance patch to
ensure the project conplies with 203.5.

So, this is a communication to a third
party that a zoning violation had i ndeed been found,
and ny conversation with the program anal yst al so
I ncl uded her efforts to contact both the contractor
that had been hired by DGS, as well as DGS, and DPR
staff. Next slide please. So, a few days later |
follow up again to inquire as to the status, and |
recei ved a response from Kat hl een Beeton, the zoning
adm ni strator.

A very formal response, and ultimately the
punch line here is because the definition of
structure does not include lighting poles anong the
itens specifically listed, the Ofice of Zoning
Adm ni stration does not consider the proposed |ight
poles to be structures, and therefore are not
subject to the setback requirenents in D203.5. And

here the | anguage is inportant.

Neal R. Gross and Co., Inc.
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She says anong the itenms specifically
listed, so the first position that is taken by the
Ofice of Zoning Admi nistration is that because
lighting poles aren't specifically listed, they
don't count, and they're not structures. Next slide
pl ease. So, then | followed up with the zoning
adm ni strator. |If a md-block rowhonme owner I|ike
nyself in the same zone, wanted to build 89 foot
lighting poles in nmy back yard, was it QZA's
position that the setback requirenent does not
appl y?

And | could do by right. And to ny endl ess
shock, | received a response that said yes, a
honmeowner |ike yourself in this zone could go ahead
and build an 89 foot light pole in their back yard
W thout neeting the setback requirenent. And that
I s such an absurd consequence of both the
I nterpretation taken by the zoning adm nistrator
initially here.

VWhich is that just because the words
lighting pole weren't in the definition, that meant
that it wasn't a structure. And that actually also
extends to the various positions the intervener has
taken. Next slide please. So, the intervener, when

confronting this issue of whether 89 foot |ight

Neal R. Gross and Co., Inc.
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pol es could be built in the back yard of residences,
their response is there's no record in any pendi ng
application, and no decision applying the ZA's
interpretation of such a case.

And the Board doesn't need to concern
itself with the consequences of the interpretation
that's being offered. So, what you have here is
cl ear | anguage, and a flawed process leading to a
fl awed decision wth absurd consequences. |E that
there is essentially no limt other than 90 feet on
how you can build a lighting pole in the District.

Next slide please. So, this is not an
i ssue of first inpression for the BZA. The BZA
under the prior zoning regul ations, which are
substantially simlar, | nmean closely anal ogous to
those at play today, confronted this issue in a case
I nvol vi ng Gonzaga Hi gh School. And under those
zoning regul ations, the Board said that it was
requiring the applicant to satisfy the burden of
proving the el enents necessary to establish the case
for area variance and height requirenents for 4
approximately 90 foot tall nounted pole |ight
arrays.

So, inthe only witten decision that |'ve

seen filed in this case that's anal yzed the issue of

Neal R. Gross and Co., Inc.
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whet her |ighting poles are structures, the BZA
treated |lighting poles as structures, as did OP in
its report issued in that case. Now, | don't want to
overstate the significance of this. CGCbviously the
BZA is free to change its mnd, it was indeed a
summary order in a self-certified application.

But the essential inportance of that
decision is that it highlights that this is not sone
novel interpretation, indeed, this is the only
Interpretation that any counsel has found regarding
whet her |ighting poles are structures in incredibly
cl osely anal ogous circunstances. Next slide pl ease.

So, now noving up to nore or |ess present day.

This appeal was filed in April 2025.
Followi ng the filing of that appeal, the Ofice of
Pl anni ng proposed certain changes to the zoning
regul ations, and specifically in their first cut at
it, they were going to exenpt lighting poles from
the definition of structure. And so you can see the
way they did that, they did it in the carve out.
It's not that they trusted that the | anguage itself
didn't include Iighting poles.

They added it specifically to the carve
out, and again, that was filed June 30th, 2025, our

appeal was filed in April, before the filing of that

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

amendnent. Next slide please. Utimtely while
Ofice of Planning actually revised the proposed
amendnent as part of that zoning case, 2512, and so
they instead of just exenpting all l|ighting poles
fromthe structures, they say unless specifically
provided for in this title, light poles are not
consi dered structures.

And then they do sonething very
interesting, and this was in Cctober of 2025. Next
slide please. They actually add it back, they say
okay, but unless specifically provided Iighting
poles aren't structures, but guess what, |ighting
pol es serving public recreation community centers
are structures for the purposes of Subtitle D203,
and may be erected to a height not exceeding 90
feet.

Now, the Zoni ng Comm ssion considered these
changes at a hearing on Novenber 25th. And
ultimately what happened in that hearing is M.
Lawson, on behalf of the Ofice of Planning,
wi t hdraws these proposed anendnents. But it's only
after substantial negative comentary frommultiple
conm ssioners, and the chairperson as part of the
Zoni ng Conm ssi on.

And that is after receiving a | ot of

Neal R. Gross and Co., Inc.
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t esti nony about the concerns of being able to erect
lighting poles up to 90 feet by right. And that is
fundanentally the issue here with the interpretation
that's been offered by the zoning adm nistrator, as
well as intervener DGS. So, as | said, there were
nuner ous testinony.

But when it came to review ng this,
Conm ssi oner Wight stated | do not think allow ng
lighting poles of this type by right is a good idea,
and so | do not support this particular anmendnent.
| think additional analysis would be fine, if it
wants to cone back at sone point in the future, you
can try to conme up with sone argunents to persuade
me. But at this nonment in tinme, | do not support
all owi ng these poles by right.

Follow ng on that, Vice Chair MIller states
| agree wth Comm ssioner Wight's statenent, and
t hen he goes on to recount sone of the background
why the Ofice of Planning said it was proposing the
amendnents. And then suggests well, what about a
speci al exception? WMaking |ight poles of this kind
subject to a special exception. And the response
fromM. Lawson is | think this issue requires a bit
nore of an in depth study.

And | would prefer at this point to

Neal R. Gross and Co., Inc.
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Wi thdraw this from our proposal, then bring forward
ki nd of a new proposal, sonewhat on the fly like
that. And then ultimtely Chairperson Hood chines
in and states clearly but | also think, and | know
M. Lawson is listening, | also think that
Conm ssi oner Eckenw ler's testinony was very
persuasive to ne in this case.

So, hopefully as we, the Ofice of
Pl anni ng, | ooks forward to bringing that back to the
Conm ssion at sone point, that we also review his
testinony, and other testinonies in this case that
was presented. And Conm ssioner Eckenw ler |
believe is from6C, and he testified very
per suasi vel y about the concerns and externalities of
l'i ghting pol es.

Because lighting poles don't just involve
l'ight, they involve noise, and traffic, and nunerous
ot her considerations that come into play. So, what
we have here is a rejection, or at |east concerns
expressed about the idea of just permtting lighting
poles by right, but that is exactly what the ZA is
urging here, and that is what the intervener,
bel i eve is urging here.

Next slide please. So, ultimtely what the

Burleith Citizens Association is asking for here is

Neal R. Gross and Co., Inc.

21

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

22

actually very limted. W are asking for this Board
to exercise its authority to nodify the permt at

I ssue to renove approval for the lighting poles.

And what's the practical consequence of that? That
nmeans that because |ighting poles are structures,
the DGS and DPR, or whoever is in charge of the
renovati on can seek an area vari ance.

And part of that process is interacting
with the conmunity in a real way. And there's a
turn of phrase in the supplenental filing from
I ntervener DGS that | think highlights the real
i ssue here. They refer to concerns about the
regulatory friction of a proper interpretation that
i ncludes |ighting poles as structures. That
regulatory friction is dealing with the comunity,
havi ng a real discussion about how those |ighting
pol es are used.

The BCAis not -- the Burleith Ctizens
Association is not taking the position that |ighting
pol es shoul d never be erected on a field. It's a
much sinpler position, which is that DGS and DPR
need to go through the proper process, the process
t hat Gonzaga H gh School went through, where they
set forth why it wasn't a detrinent to the public

good, and foll owed the rules.
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So, ultimately in sum this is a case about
red flags. The interpretation that has been offered
by the ZA and by now DGS, it just violates the
| anguage, the language is clear here. And to adopt
the interpretation that's been offered by ZA, and by
DGS necessarily entails taking this position that
| i ghting poles can be just sort of erected anywhere,
that they're not subject to the setback requirenent.

And that violates comobn sense. Just
sitting back, thinking of the reasonabl e human
bei ng, does it nake sense that sonmeone shoul d j ust
be able to erect a 90 foot lighting pole by right
wi t hout getting sonme kind of additional approval ?
No. This interpretation, this process was the
result of a flawed process at the OZA level. There
was a | ot of discussion back and forth, there was
conmuni cation to third parties about a zoning
viol ati on.

And then a very quick decision that is not
necessarily consistent with the position that DOB
and DGS are now taking. |It's also contrary to the
only case that's been shown to address this issue,
whi ch was 19293, and which this Board dealt with
this issue before, and treated |Iighting poles as

structures. So, ultimately the Burleith Gtizens
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Associ ation requests that this Board nodify the
permt at issue.

Renoval approval for the lighting poles,
and if DPR and DGS want to proceed, which | believe
they do, they can seek an area variance as Gonzaga
Hi gh School was required to do. Thank you.

VI CE CHAI R BLAKE: Thank you very mnuch.
Does anybody fromthe Board have any questions for
t he appellant? Does anyone fromthe Board have any
questions for the appellant? Yes, go ahead,
Conmi ssi oner Wi ght.

COW SSI ONER WRI GHT:  Thank you, | think
you have | aid out your argunent very clearly. One
of the issues that is weighing on ny mnd is the
fact that this policy about |ighting poles has been
in place for a very long tine. And there are
lighting poles at a whole variety of facilities,
D.C. governnent owned facilities, and perhaps other
facilities, | don't know, that have been permtted.

And if we make a finding that that
i nterpretation was flawed, and that |ight poles are
structures, we are throwi ng a whol e group of
properties into non-conformance. Wat is your
reaction to that argunent?

MR. MCDUFFIE: A few different thoughts.
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mean, | don't think it -- clearly Gonzaga H gh
School is in conpliance. This is an issue that's
happened before with this Board, | was involved in a
case of |ower stakes admttedly, but of front

vesti bules violating the front setback requirenent.
And that has not created a huge problem or a flood
of issues that followed fromit.

But ultimately this Board is charged with
being the final arbiter of the zoning regul ations.
And sinply because the District has apparently
adopted an interpretation that is contrary to the
cl ear | anguage doesn't absolve this Board of its
responsibility to interpret it consistent with the
zoni ng regul ations.

So, | don't understand, | don't think there
s going to be sone flood of petitions to challenge
l'ighting poles on various District properties that's
going to result fromthis. It certainly hasn't with
respect to the front vestibule issue, which | was
i nvol ved in previously. So, but at the end of the
day this Board has the final authority over the
interpretation of the zoning regulations, and the
zoning regulations are clear. So, that's how I
woul d respond.

COWM SSI ONER WRI GHT:  Okay, thank you for
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t hat response.

VI CE CHAIR BLAKE: | have a question for
you as well. Wth regard to the case you cited,
19293 CGonzaga, that's a self-certified application
as you pointed out, it's also a sunmary order, and
it's also a private school, which is subject to
private school planning requirenments and so forth.
Do you have any cases that you could use as directly
conparabl e that are not summary orders, that are not
private schools that we can use for conparative
pur poses?

MR MCDUFFIE: As far as |'maware, there's
three sets of counsel, you've got Cozen O Connor,
you' ve got ne, and you've got the Departnent of
Bui I di ngs in house counsel. This is the only case
that's addressed this issue specifically, and | just
want to be clear, it didn't turn on the fact that it
was a private high school. It was a clear
Interpretation of the |language then in place with
respect to what a structure was.

VICE CHAIR BLAKE: Well, | nean it's
difficult to say froma summary order what the case
turned on, because there tend to be a whole | ot of
I ssues that are specific to that case, and the

speci al exception that they did was under the school
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plan. So, it kind of -- you can't say exactly from
that, I'mnot trying to rebut you, |I'mjust saying
["mtrying to get a better gauge to use to control
this.

| just want a better conparable. It's
I nteresting, because over the many years that this
has been an issue, it never cane up. So, if this is
the one case we have to do it, | was just curious
why there's only one case. That was ny question, |'m
just trying to see if there was anot her case that
m ght have addressed that issue. Was the setback an
| ssue, just to your know edge, in that case, or was
it just the height?

MR. MCDUFFIE: Yes, it was the -- | nean it
woul dn't have qualified otherw se, but for getting
an exenption for the setback. The | anguage was
virtually identical to the | anguage here. And in
fact Goulston & Storrs represented Gonzaga Hi gh
School, this was a subjected briefing, they took
testi nony from concerned nei ghbors about concerns
about the height of the light poles flashing into
t hei r hones.

There were sonme di scussi ons about insects,
| mean this wasn't just sort of blown by, this was

consi der at e.
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VI CE CHAIR BLAKE: Was the topic the
hei ght, or the setback, or both?

MR MCDUFFIE: Well, | nean the two are
related, right? You can only have the height if you
have the setback, the setback was at issue. Let's
see, yeah, so 400.1 there was the height, and then
400. 7 was the setback requirenent. But that was the
I ssue in the case.

VI CE CHAI R BLAKE: Thank you. Are there
any other questions fromthe Board? kay, go ahead,
Conm ssi oner Wight, and we'll cone over to you, M.
Drakeford, | see that.

COW SSI ONER WRI GHT:  So, this is not a
question about the |egal issue that you're raising,
but it's just information that woul d be hel pful and
interesting to ne. The lights on this field are up,
t hey exist, correct?

MR. MCDUFFI E:  Correct.

COMM SSI ONER WRI GHT:  And as a conmunity
group, a citizens association, |'msure you all have
been nmonitoring the inpact of these |lights upon your
nei ghborhood. Do you all have feedback on whet her
t hese lights have been problematic for your
nei ghbor hood?

MR. MCDUFFI E: So, Comm ssioner Wight, the
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field is still under construction. So, the lights
haven't been in use for their intended use. They
were briefly turned on for, | think sonme dark sky
conpl i ance, and that raised sone concerns with

nei ghbors. But we're too early, there isn't sort of
a track record here so to speak of the |ights being
used for their intended purpose, because the
facility is still under construction.

| wll also point out just one additional
point, that the |light poles were actually delivered
to the site many nont hs before construction began,
and before DGS and DPR actual ly got the buil ding
permt.

COW SSI ONER WRI GHT: | understand. Thank
you for that information. And again, | amclearly
stating that | just wanted that as background
information, not that it really relates to the very
specific zoning interpretation issue that is before
us, but | just wanted it as background.

VI CE CHAI R BLAKE: Thank you very much.
Board Menber Drakeford?

MEMBER DRAKEFORD: Yes, | just wanted to
make sure, |I'magain, just trying to make sure |I'm
cl ear on your argunent. So, you nentioned that, or

you referenced the definition of structure,
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indicating that in 1953 the drafters of the zoning
code, of how they defined a structure as anything
constructed to ensure flexibility for future itens
t hey couldn't conceive of.

However, at the time, athletic fields
lighting, and street poles were certainly well in
conmon use, but the drafters did not explicitly list
-- while they explicitly and specifically listed
flag poles, they did not list anything relating to
lighting. Wuld you think that suggests that it was
a deliberate intention to treat |ight poles
differently, rather than a |l ack of foresight if the
technol ogy was al ready current, and preval ent,
however it was not specifically listed in the code
at the tine?

MR. MCDUFFI E:  No, because the effort again

Is to be illustrative, they couldn't conceive of
every possible thing. | don't know how -- "Il be
honest with you, | don't know how common |i ght pol es
were in the 1950s that were 90 feet tall, or 80 feet
tall. But the idea that they intentionally excluded

t hings, and the way you know that for sure is they
have a carve out, right?
They carved out nechani cal equi pnent, and

so they knew how to carve things out if there was
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sonet hing specific they wanted to carve out. But
this definition has every hall mark of trying to
apply extrenely broadly. You cone broad with

anyt hing, you include explicitly non-exhaustive

| anguage, and you can't even be nore definitive than
i ncl udi ng anong other things, that is text books.

And then you do this belt and suspenders
approach where you provide a w de heterogeneous set
of exanples just to make sure that you know how
broad the definitionis. So, | don't have data on
how preval ent |ighting poles were, |I'mnot aware of
anyt hi ng where they consi dered whatever history
there is associated wwth it, where they consi dered
that issue specifically.

But the definition is witten to apply
extrenely broadly, and it doesn't include other
things that should be structures like artificial
trees or giant statues. So, | don't think you can
take fromit sort of an expressio unius, exclusio
alterius view sinply because they didn't put Iight
pol es specifically in there, so the definition
doesn't apply.

Because then a | ot of other things don't
apply, and that's going to create nore

I ndeterm nancy than | think this Board wants to
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create.

MEMBER DRAKEFORD: Thank you. Just anot her
question, so | believe you also nentioned that the
new | ight poles will draw additional traffic, that
was one of the things that | think | heard you
mention. And this is currently an existing
recreational site that woul d be undergoing
renovation, is that correct?

MR. MCDUFFIE: So, let nme be very clear.
It was a DCPS site that is now currently undergoi ng
renovations, and the managenent of it was
transferred to DPR

MEMBER DRAKEFORD: Ckay. |s there any
specific evidence, or data that you m ght be able to
provi de, or show the board that the presence of the
| i ghts alone, rather than the change in the actual
field s use or capacity will create a traffic
| npact, or a transportation inpact?

MR. MCDUFFI E: So, a couple things. One,
that's definitely outside the scope of this zoning
appeal, right? This is about the interpretation of
zoni ng regul ati ons, not some broad assessnent of
what the inpacts would be, that's an area vari ance,
that's what DGS wants to tal k about, is the inpacts

of it. But that's part of a different proceeding.

Neal R. Gross and Co., Inc.

32

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

| nmean it's undeniable that the institution
of lights is going to increase the use of the field,
and i ndeed, DPR has repeatedly told the comunity
that they intend to increase the use of the field.
So, do | have data that shows, or projections that
show i ncreased traffic because of the |ights? No.
But | also think that is outside the scope of this
heari ng.

MEMBER DRAKEFORD: Ckay, | just wanted to
make sure | was understanding. And then you al so
mentioned that you all aren't necessarily opposed to
the lights being there, but rather to the | ack of
public process just to ensure that they aren't a
detrinent to the public good. |If the Board
determnes that the Iight poles are not a structure,
and therefore no variance or -- if we determ ne that
i ght poles are not a structure.

Are you suggesting that the building permt
process in and of itself is insufficient to protect
the community, or is your argunent strictly that the
zoning regul ations were intended to force a public
hearing for these particular structures -- for the
| i ght pol es thensel ves.

MR. MCDUFFIE: | nean the process here is

to -- | mean it's just conmobn sense, you can't erect
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90 foot things in a zone that has a 35 foot limt on
t he hei ght that have effects outside of the
property, right? Wen you have lights the effects
are light spillage, you have increased traffic,
particularly in this situation, you have noi se,

whi ch has been conpletely |eft unaddressed.

But ultimately those are issues for an area
variance, which the District is free to seek. But
you can't shoehorn, you can't msinterpret the
zoning regul ations to avoid public process. | nean,
part of the conprehensive plan is to encourage
public process. So, | don't think we should be
shortcutting public process in this situation.

VI CE CHAIR BLAKE: (Ckay, do you have
anot her question?

MEMBER DRAKEFCORD: No, those are all ny
questions for now, thank you

VI CE CHAI R BLAKE: (Ckay, along those |ines
| want to just ask one | ast question of you, M.
McDuffie. Your concern, as was said, was the fact
that it needed public input. Can you just -- your
understanding of -- | just want to have a better
under standi ng of the context. Wo or what agency
regul ates these lights, or has oversight for the

nost part of these |ights?

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

And have you had an opportunity for your
client to speak publicly to the body, and express
t heir concerns?

MR. MCDUFFI E: So, they would be managed by
-- again, | think thisis, just to reiterate the
point | made before, this is an appeal about the
zoning regul ations. Wat discussion ny client has
had with DPR, or DGS isn't relevant to the strict
| ssue here. M understanding is DPR would be the
agency responsi ble. They do not -- they have
certain -- they have a perm ssive handbook that has
some sort of preparatory | anguage about how |ights
are supposed to be used.

But again, | don't think that's directly
rel evant to the issue before the Board right now
that it has jurisdiction over, which is the
I nterpretation of the zoning regulations relevant to
t he zoni ng appeal here. That kind of issue would be
the kind of thing that you woul d expect to address
at an area variance, which enphasi zes the need that
the District should have applied for an area
vari ance here.

COWM SSI ONER WRI GHT:  And just to clarify
that, I want to make sure that | heard what you just

said correctly. The Departnent of Rec, and the
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various offices have actually provided a list in the
record of many neetings that they had with the
community about the planning for renovations at this
field. And they list a whole variety of comunity
nmeetings that have taken place, and you're not
argui ng that those did not happen, and that there
was comuni ty di scussi on about the renovation of the
field.

What you are arguing is a strict zoning
| ssue, which is that this is a structure, and thus
requi res sonet hing beyond a building permt, a by
right building permt, and that again, using the
Gonzaga exanple, what it mght require is a
variance, or special exception, or maybe both. But
that you aren't arguing that there wasn't public
outreach on the renovation of the field.

What you are saying is froma zoning
perspective there needed to be a specific action
taken to permt these poles, is that correct?

MR. MCDUFFI E:  So, Conm ssioner Wight, the

argunent is that the outreach is not relevant to the

zoning issue. | can certainly get into the issues
with the outreach, | can get into the |ack of
responsi veness fromDPR, | can get into all of that.

But that is outside the scope of a zoning appeal.
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And | wll tell you, the Burleith Gtizens
Association isn't filing this appeal because DPR was
conmuni cating clearly about how this field was going
to be used, how inpacts were going to be mtigated.

But again, this is a zoning appeal, it doesn't turn
on whet her what neetings DPR had with ny client or
the coommunity. It turns on the |anguage of the
zoni ng regul ations.

And | don't think it's worth getting into a
bl ow by blow of how | didn't get a response to X
emai |l or how we didn't get Y neeting at the end of
t he day, because the |anguage is clear.

VICE CHAIR BLAKE: M. MDuffie, | have one
question with regard to that. The reason that |
think that | got kind of interested in that was
because you indicated your desired disposition was
that we renove the poles fromthe permtting process
so that they could interact with the community in a
meani ngf ul way, and go through the proper process.
So, you kind of indicated that's what the
aspirational goal was at the end of the day for the
di sposition.

So, | nean, it kind of spoke to, and why I
was curious did you have interaction at all, were

you conpletely denied that as a result of this?
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Because | wonder if our expertise is actually
appropriate to determne that other than the
set back, which like you said, very clear froma
| anguage standpoint. |'mjust trying to nake sure |
under stand what your goal was in that particular
thing. And | think I got that question answered,
t hank you.

kay, do we have any nore questions for the
appellant? [|'msorry, M. Ml denhauer, yes, you
have the right to ask questions, yes, you do. Go
ahead, we have a question from DOB, or a question
fromthe intervener. Go ahead, who has a question
for -- anybody -- M. Haresign?

MR. HARESI G\:  Ms. Mol denhauer, go ahead.

M5. MOLDENHAUER: | was going to defer to
M. Haresign, but --
MR HARESIGN: | will go, I don't have very

many questions. M. MDuffie, nice to see you
agai n, speak with you again. You nentioned sone
emails wwth M. and Ms. Wal ker that you were
relying on in support of your appeal, are either of
t hose individuals the zoning adm ni strator?
MR. MCDUFFIE: Not to ny know edge.
MR. HARESIGN: And their emails in response

to you, they were induced by your laying out a |egal

Neal R. Gross and Co., Inc.

38

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

argunent with respect to the issue that you've
identified?

MR. MCDUFFI E:  They were in response to
outreach of concern over the lighting poles, yes.

MR. HARESI GN: Ckay. And we can agree that
t hose are not zoning adm ni strator conmuni cati ons,
right?

MR. MCDUFFIE: | don't know whet her they
wer e conmuni cating the position to the zoning
adm nistrator or not, | don't know what
conversations were had, so | can't coment on that,
M. Haresign.

MR. HARESIGN:  You didn't appeal those
emails, right?

MR. MCDUFFIE: | did not appeal those
emai |l s, correct.

MR. HARESI GN:  And focusing on your reading
of the definition, so in your estimtion and
argunent, the only exenption to the definition of
structure i s nmechani cal equi pnent?

MR. MCDUFFIE: That is the explicit carve
out. | nean, if you're asking ne to speculate as to
other things, | don't know what, |I'mnot going to go
Iinto a long speculation. But there is an explicit

carve out that applies to nmechanical equipnent.
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MR. HARESI G\  But you're saying that
things that are not explicitly carved out do fall

within the definition, that's your position?

MR. MCDUFFIE: | nean, if they nmeet the
ot her requirenents of the definition, | nean it's
there. | think this calls for speculation, M.
Har esi gn

MR. HARESI GN: |'m asking you about your

argunent, not if you're specul ating about your own
argunent. | just want to -- so, the other elenents
you nentioned, that is anything constructed, so in
your estimation that's all things requiring a
per manent | ocation on the ground, those are the
el enments you're referring to?

MR. MCDUFFIE: | nean, the definition
speaks for itself.

MR HARESIGN: |Is that a yes?

MR. MCDUFFI E: The definition speaks for
Itself. Are you asking ne whether things are in the
definition? Those are words that appear in the
definition, yes.

MR. HARESI GN: Ckay. And do you or your
nei ghbors have fences in your yard?

MR. MCDUFFI E: Rel evance, objection. Sure.

MR. HARESI GN: Ckay, and these fences are
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not naturally occurring,

MR, MCDUFFI E: |
may be, | nean |
know i f those are naturally

are non-nat ur al

MR. HARESIGN: So, they would be things
t hat are constructed?

MR MCDUFFIE: | nean | would have to
analyze it in the context of the zoning regul ations,

that's not at issue in this
VI CE CHAI R BLAKE:
Har esi gn?

MR. HARESI GN:  No,

VI CE CHAI R BLAKE:
to Ms. Mol denhauer,
t he appel |l ant ?

M5, MOLDENHAUER:
nunber of questi ons.
i censed architect?

MR, MCDUFFI E:  No.

M5, MOLDENHAUER:
engi neer ?

MR, MCDUFFI E:  No.

MS. MOLDENHAUER:

right?

have hedges in the front, |

mean in sonme cases they
don't
occurring. But there

fences in the nei ghborhood, yes.

do you have any questions for

M. MDuffie,

41

case.

Anynore questions, M.
| have none at this

Ckay, |'mgoing to nove

| just have a very few

are you a

Are you a licensed

Did you try and consult a
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i censed architect to provide expert testinony on
behal f of your case?

MR. MCDUFFI E:  On behal f of ny zoning
appeal case? No.

M5. MOLDENHAUER: Are the zoning
regul ations the only regulations relevant to the
I ssuance of the building permt?

MR. MCDUFFI E: Honestly probably not,
there's probably other regulations, but they're the
nost i nportant ones in this case.

M5. MOLDENHAUER: Did you or your client
attend any of the presentations provided by DPR on
the project?

MR MCDUFFI E:  Yes.

M5. MOLDENHAUER: Did you and your client
understand, started in 2021 that the project would
propose |ight poles?

MR MCDUFFIE: | don't recall the specific
date, but at sone point it was suggested that
i ghting poles were going to be considered, and
certainly by 2024 it was very clear that DPR wanted
to erect |ight poles.

M5. MOLDENHAUER: And when you under st ood
in 2024, years before this appeal was filed, that

| i ght poles were going to be constructed, that they
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were going to be tall |ight poles?

MR. MCDUFFIE: | understood that they were
going to be light poles to serve the athletic field,
" mnot sure what | knew specifically around hei ght,
but I would have assuned that they would be | arge.

M5. MOLDENHAUER: I n your description of
t he case, and discussing the word structure, you a
couple of tinmes said to the Board that it was clear
that the regulations had to be really broad, that
they wanted it to be the broadest possible, is that
correct, is that your argunent?

MR. MCDUFFIE: No, that is not what | said,
that is a mscharacterization. As broad as
possi ble? M argunment is that it's neant to be read
broadly, | didn't say broadest possible.

M5. MOLDENHAUER: Then ny question woul d be
If the regulators were witing the regul ations, and
they wanted it to be broad, wouldn't they have used
the word just pole, and not flag pole, but the word
pole to then enconpass both |ight poles and fl ag
pol es?

MR. MCDUFFI E:  No, because again, the way
this definition is structured, there is a broad
term and then there is an effort in a non-

exhaustive list, explicitly non-exhaustive,

Neal R. Gross and Co., Inc.

43

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

I ncl udi ng anong ot her things cannot be nore clear
that they' re just providing exanples to show you how
broad the definition is. Just because they chose to
put flag pole instead of pole has nothing to do with
how that definition is structured. | nean, no.

M5. MOLDENHAUER: So, ny last and final two
questions. You nentioned that your civic
organi zati on, BCA, has six people that are inpacted,
do we have six letters identifying that those people
are wthin 200 feet? 1Is there anything in the
record, in evidence docunenting those individuals
and where they live?

MR. MCDUFFIE: Yes, there is a foot note, |
believe in the reply brief that docunents their
nanmes and their addresses.

M5. MOLDENHAUER: Does it have letters from
themin the record?

MR. MCDUFFI E:  No, because that's not
necessary to establish standing. | nean, there's an
explicit acknow edgnent just in the fee structure
itself that says citizens associations have
st andi ng.

M5. MOLDENHAUER: So, just because they are
menbers of your organi zation that doesn't per se

mean that they are in agreenent of your argunent.
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MR. MCDUFFI E:  Have | cross exam ned each
and every person within 200 feet to ask whet her they
agree that lighting poles are structures? | have
not, it has certainly been discussed by the Burleith
Ctizens Association, and as a representative
associ ation, the board felt it necessary to bring
this appeal .

M5. MOLDENHAUER: And you are aware that
there's an Exhibit No. 37 in the record froma
menber of the Burleith G tizens Association that
actually is not supportive of this appeal, and wants
to see the light poles erected?

MR. MCDUFFI E:  Exhibit No. 37, | am not
aware of that, |'mhappy to take a ook at it. |
only --

M5. MOLDENHAUER: The letter will speak for
itself in the exhibits, and your |ack of know edge
of the menbers filing that is also relevant, but |
have no ot her questions, M. Blake, thank you.

VI CE CHAIR BLAKE: Al right, thank you.
W are going to proceed now with the presentation of
the appellee. M. Haresign, you can go into your
formative argunents.

MR. HARESI GN:  Thank you. |'Il be brief,

because we want to nake sure that the Board has an
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opportunity to hear from Zoni ng Adm ni strat or

Beeton. Again, thank you very much. You understand
the issue, what's being raised here is a challenge
to the issuance of a permt for field inprovenents
at Duke Ellington Field, and a related determ nation
that the definition of structures does not include

| i ght pol es.

You have heard the BCA nmake their arguments
that well, it's anything constructed that has a
per manent |ocation on the ground. And respectfully
that's not what's in the definition. The appellant
I's asking the Board to overrule the determ nation
the determnation that's been consistently applied
t hroughout the city in many contexts since the
zoni ng regul ations were pronulgated in '58.

We have sone slides, but in the interest of
time, it's just the different iterations of the
definition of structure, it hasn't changed since the
Zoni ng Conmm ssion adopted the '58 regs. | think it
Is worth noting that the '58 regs area product of
the Lewis Report, I"'msure you're famliar. And the
initial proposed definition of structure from M.
Lewis was far nore in line wth the argunent
of f er ed.

The very sinplistic, overly broad reading
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of the word structure, and that changed. For the
life of me, we went back through, conbed through the
records, and could not find the specific transcripts
related to that, it's not in the first seven
volunmes, |'Il tell you that nuch. |If you | ook at
anal ogous definitions of the word structure, the
bui | di ng code defines structure in six words.

That which is built or constructed. That
I's not our definition, the zoning definition uses 89
words to define the word structure, and it includes
alist, and it signals the intentionality to
indicate that not all things are structures. Not
all things constructed and attached to the ground
are structures. The appell ant encourages us to hone
in on single words, and sort of have us fail to see

the forest for the trees.

That's not how the zoning regul ati ons work.

| nmean, wth all due respect to Ryan Garner and the
| ate Justice Scalia, we don't |ive inside | aw books,
we live in the real world, and the zoning
regul ati ons have to keep that in mnd, the
interpretation has real world inpacts. And we can
see this, |I think the Board is famliar with this.
One exanple that springs to mnd very quickly is in

t he cannabi s cont ext.
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The zoning regul ations are conpl etely
silent on cannabis, there was a case a couple years
ago, 2654, where the Board was called upon to
eval uate the zoning admnistrator's determ nation
t hat cannabis growi ng wasn't agriculture. If you
| ook at the definition of agriculture, word for word
the activity of growi ng cannabis would fit that
definition

But there, the Board ended up agreeing with
the zoning adm nistrator, and taking a holistic
approach to the manner of cultivation, the inpacts
that it can have, and agreed that it was actually
nore akin to a |ight manufacturing, and again,
that's 2654. So, there again, and we urge you here
today, to agree with the zoning adm nistrator's
det erm nati on.

The reading of the definition of structure
I's nore reasonable when it is read to not be
uni versal ly conprehensive as the BCA woul d have you
believe. Now, M. MDuffie did nention a couple of
ti mes what he thought the process of making this
determ nation was, but we have Kathl een Beeton here
t oday.

And so | would like to call Ms. Beeton to

give you a description of generally what goes into
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the determ nations, and specifically this one. So,
Ms. Beeton, are you able to turn your camera on?

M5. BEETON: | am thank you very nuch. |
am able to turn ny canera on

VI CE CHAI R BLAKE: Wl cone, Ms. Beeton, how
are you doi ng?

M5. BEETON: |'mdoing very well, Chair
Bl ake, how are you today?

VI CE CHAIR BLAKE: G eat, |ooking forward
to your testinony, thank you

MR. HARESI GN: Ms. Beeton, can you just
state your nane for the record?

M5. BEETON: Sure, ny nane is Kathleen
Beet on.

MR. HARESI GN:  And what's your current
position with the District of Col unbia?

M5. BEETON: | amthe zoning adm ni strator.

MR. HARESI G\  (Ckay, and how | ong have you
been serving in that role?

M5. BEETON: Since Novenber 2023.

MR. HARESIGN: Prior to that, what did you
do?

M5. BEETON: | was the deputy zoning
adm nistrator for 12 years.

MR. HARESIGN: So, all in, zoning

Neal R. Gross and Co., Inc.

49

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

50
adm ni strator, deputy zoning adm nistrator for 15
year s?

M5. BEETON: That's right.

MR. HARESI GN: Ckay, and can you j ust
briefly describe your duties and responsibilities as
zoni ng adm ni strator?

M5. BEETON: Sure. So, | supervise a team
of people who are responsi ble for adm nistering,
interpreting, and enforcing the zoning regul ati ons.

We primarily do that through the review of building
permt applications for zoning conpliance. W
review certificates of occupancy, hone occupation
permts, subdivisions. W provide technical
assi stance to property owners to help them navi gate
the zoning regul ations, the wording of them the
| anguage.

Sone peopl e have questions about buil di ng
additions or particularly use questions, and so |
spend ny tine talking with those custoners, and ny
staff spends tinme hel pi ng them understand the
regul ations. W provide training, both internally
to staff, externally to the public. W have a
series of interpretations that are witten and
posted on our website to hel p peopl e understand when

guestions are asked repeatedly about a particul ar
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regulation so it's clear. And we participate in
appeal s such as these -- | participate in appeals
such as these.

MR. HARESI GN:  You nentioned permt
applications. Do you know how many permt
applications the Departnent of Buil dings reviews
each year?

M5. BEETON. Sure. So, roughly, in the
| ast fiscal year we issued 54,000 permts, all types
of permts, so a | arge nunber

MR. HARESIGN: And, to your know edge, how
many of those permt applications included zoning
review for |ight poles?

M5. BEETON: For |ight poles, none.

MR. HARESIGN: And are you famliar with
the property |located at 1700 38th Street Northwest?

M5. BEETON: | am

MR. HARESIGN: And what is it?

M5. BEETON: It's Duke Ellington Field.

MR. HARESIGN: And are you famliar with
the building permit that's being appealed in this
matter?

M5. BEETON: | am yes.

MR. HARESI GN: Ckay. What's the purpose of

that permt?
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M5. BEETON: The purpose of the permt is
to do field renovations, renovate a field house, and
I nstall sone |ight poles.

MR. HARESIGN: And did you issue a
determ nation in conjunction with the issuance of
that permt?

M5. BEETON: | did.

MR HARESI GN: Ckay. Wat was that
determ nati on?

M5. BEETON. That determ nation was in
response to a note fromM. MDuffie regarding
whet her |ight poles are considered structures.

MR. HARESI G\: And what was your
determ nati on?

M5. BEETON: M determ nation was that they
are not, and that that has been a | ong standi ng
practice of the Ofice of Zoning adm ni stration,
stretching back to the prior zoning adm nistrator
Matt LeGrant, and representative of the conversation
we had earlier today, | would say probably prior
zoning admnistrators as well. This is not a new
interpretation of the definition of structure, or
whet her we consider |ight poles to be structures.

MR. HARESI GN:  Ckay. You nentioned

consulting the prior zoning adm nistrator, generally
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when you are called upon to issue a determ nation
can you just describe to the Board your process in
maki ng a determ nation?

M5. BEETON. Sure, this happens frequently,
with staff who have questions about how to apply the
zoning regul ations, or a particular nenber of the
public has a question about the specific witing of
a regulation. So, | read the | anguage carefully,
word for word, try to understand the context of the
regul ati ons, what they are seeking to achieve.

| f | have questions about the intent, the
zoning adm ni strator doesn't wite the zoning
regul ations, that is done by the Ofice of Planning,
w th approval by the Zoning Conm ssion. So, if
there is a question about intent, | very often reach
out to the Ofice of Planning to seek gui dance from
them whether they are aware of the intent of the
particul ar regul ati on.

| 1 ook at past BZA cases, and there are
sone referenced, the single BZA case that was found
related to |ight poles that M. MDuffie nentioned
earlier. In this case we do have the prior zoning
adm ni strator who lives not far away, who | remain
friendly with, so | reached out to himalso to

confirmwhat | thought | knew, but just to verify
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that we had in fact not considered |light poles to be
structures.

And then just kind of our applications,
have we considered this regul ati on before, how have
we applied it in the past? It's inportant to be
consistent in the application of the zoning
regul ati ons so that property owners understand how
they are applied, and can build their building
permts and certificates of occupancy accordingly.

MR. HARESI GN:  So, you nentioned a nunber
of steps there, is any one step dispositive of your
det erm nati on?

M5. BEETON: No, | think they are all
i mportant, and they're also interrelated, to
understand the words as they're witten, the context
of the regulations, the applicability, how we've
applied themin the past, the intent of the drafters
of the regul ation, whether there have been appeal s,
or prior cases have had a particular regulation. |
think all of that is inportant to consider when
maki ng a determ nation.

MR. HARESI GN:  And do you consi der the
effects of the determnation on the city, any
alternative things that could occur?

M5. BEETON: Yes, absolutely. | understand
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that I"'mnot witing the zoning regul ati ons here,
|"minterpreting them

MR, HARESIGN: And so it's a little bit
general, a little bit specific, so that is the basic
process that you follow every tine you're call ed
upon to nmake a determ nation?

M5. BEETON. Yes, that's right.

MR. HARESIGN: And that's the process that
you followed in reviewi ng this gquestion of whether
or not |light poles are included in the definition of
structure?

M5. BEETON. Yes, that's correct.

MR HARESIGN:. Al right, and you said you
started with review ng the specific |anguage of the
zoning regs, what did you determ ne fromthat
revi ew?

M5. BEETON: So, there's general |anguage,
and then sone specific exanples are provided about
what is deened to be considered a structure, and |
t hi nk we have gone over those previously, but flag
pol es, coal bins, view ng stands, a variety of
different itens. Notably mssing fromthat list is
light pole, or pole, or utility pole. Flag pole is
nmentioned, yes, and it's nentioned in context of

vi ewi ng stands, and other sort of cerenonial grand
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stands, those types of itens.

So, yes, | |ooked at the words
specifically, and the exanples that were provided.

MR, HARESI GN: Ckay, and your
determ nati on, your process didn't stop there, did
it?

M5. BEETON: No, it did not.

MR, HARESI GN:  Ckay. And you nentioned
reaching out to the Ofice of Planning, did you do
that in this case?

M5. BEETON. Yeah, | did, yes. | spoke
wWith the teamthere about it.

MR. HARESIGN: And did that aid you in
maki ng your determ nation in this case?

M5. BEETON: It hel ped ne understand the
interpretation that we had been operating under,
meani ng that |ight poles aren't considered
structures, is sonething that they felt was al so
consistent in their reading of the definition of
structure. And, in fact, earlier |anguage in one of
the staff reports that went to the Zoni ng Conm ssi on
tal ked about the regulations that they were putting
forward were to codify current interpretation of the
regul ations. So, at least in one staff report that

was provided to the Zoni ng Conm ssi on.
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MR. HARESI GN.  You nentioned, and you' ve
heard nention of, the Gonzaga case?

MS. BEETON:  Yes.

MR, HARESIGN: Did that cone up at any
poi nt during your determ native process?

M5. BEETON: Yes. As | said before, | do
take a | ook back to see if there have been cases
related to that particular regulation assigned to
the Board of Zoning Adjustnent, or appeals, or any
sort of history wwth that. And there was one case,
t he Gonzaga case, where Gonzaga's attorney, self-
certified, neaning they hired an attorney or
architect licensed in DC. to identify if the relief
was necessary, and that included |ight poles.

MR HARESIGN: [|f, instead of self-
certifying, the Gonzaga applicants had cone to you
for a referral neno, would you have identified that
as an area that required relief?

M5. BEETON: No, we would not have.

MR, HARESI GN:  You nentioned reachi ng out
to understand historical context. Wy is historical
context inportant?

M5. BEETON: | think, as | said earlier,
bei ng consistent in the application of zoning

regul ations is inportant, people need certainty.
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Everybody needs certainty in their lives, right?
Particul arly people who are nmaki ng deci si ons about
whet her to buy a piece of property, to expand their
hone, to operate a new business. |f today |I decide
one thing and next week | decide sonething else it's
very confusing for the public, and it's hard to nake
I nvest nent deci si ons.

So, we want to be consistent in our
application, we don't want to be arbitrary or
capricious, those are the big legal terns that |
use, we want to do things that are predictable, and
consi st ent.

MR. HARESI GN:  Thank you. And with respect
to the real world consequences, do you consider the
consequences of nmaeking a determ nation that |ight
poles are included in the definition of structure?

M5. BEETON: Yes, | did, | considered that.

MR. HARESIGN:  And how did that informyour
determ nati on?

M5. BEETON: Well, the strict application
of determning that |ight poles are structures, they
woul d need to be setback a m ninum di stance relative
to their height. In this case | believe that the
poles are 90 feet tall, so we would be requiring a

90 foot setback. So, this field is |arge, but not

Neal R. Gross and Co., Inc.

58

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

enor nous, and so setting four poles back 90 feet
woul d probably, nost |ikely nean that those poles
woul d be located in the center of the field, or in
the mddle of the field.

Whi ch woul d nmake it one, extrenely
difficult to play on the field. And two, the
illum nation that's being proposed, the reason it's
at the perinmeter is to provide lighting of the
entire field, not a specific portion of the field.
So, those would be the real world inplications. And
not just fromthis particular field, but fields
across the city.

| think we talked a little bit before about
these, they're not the only light poles in the city,
and sim |l ar hardshi ps woul d occur in parking |ots,
other areas that are illum nated by |ight poles.

MR. HARESIGN: So, if light poles are not
consi dered structures for zoning purposes, are you
aware of any other ways in which they are regul ated?

M5. BEETON: Yes. So, the building code
regul ates light poles, and the green building code
does too. Fromthe buil ding code standpoint,
they're I ooking at things |like howthe light pole is
anchored into the ground, the pole itself, the | ook

at the specifications to make sure that it is
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constructed properly, that it wthstands w nd | oads,
and other sorts of environnental hazards.

The power that's provided to it, the
el ectrical diagranms, and the supply of that is
reviewed for safety reasons. And then the green
bui | di ng code | ooks specifically at shielding of
lighting. In addition to those buil ding code
regul ations that cone into play, there is also, to
nmy under st andi ng, regul ations that DPR has for
lighting, and it's (audio interference) host of
ot her things that Departnent of Parks and Recreation
| ooks at when they're |ooking at lights for fields
or rec centers.

MR. HARESI GN:. Thank you, Ms. Beeton, |
have not hi ng further.

M5. BEETON:  Thank you.

VI CE CHAI R BLAKE: Does the Board have any
guestions for the zoning admnistrator? Okay, well
| have one. What regulations in ZR12 do control
i ght bul bs, or which ones would apply to the |ight
poles, or the lights on thenf

M5. BEETON: The light poles or the |lights
on them so ny position is they' re not considered
structures, therefore they're not subject to the

set back and hei ght requirenents. So, effectively no
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zoning regulations for |ight poles.

VICE CHAIR BLAKE: Is there sonething in
Chapter 8? Don't we have sonet hing about
illumnation and light, sonmething |like that?

MR HARESI GN:  You may be referring to
parking, | think there is a provision about parking
| ighting being directed dowmward, that nay be what
you're referring to, that's in the subtitle.

VI CE CHAIR BLAKE: That woul d not pertain
to these lights though, only to parking --

MR, HARESI GN:  Parking lot |ighting?

VI CE CHAI R BLAKE: Yeah.

MR. HARESIGN: Yeah, if that's the
provision you're thinking of that | think you may be
thinking of, that is specific to parking spot
l'ighting.

VI CE CHAIR BLAKE: Okay, is there any
provisions in the code otherw se that addresses
light poles directly?

MR, HARESI GN: That's a good question, the
only thing | could find was related to when |ight
pol es are used as stealth structures, so when they
are housing a cellular tower, when the Iight pole
itself, that cellular tower is enclosed in the |ight

pole, then there are regul ations in Chapter 13,
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antennas, about stealth structures. And those are
required to neet setbacks and height |imtations.
VI CE CHAI R BLAKE: Ckay.
MR. HARESI GN: But these light poles are
not cellular towers.

VI CE CHAIR BLAKE: kay, thank you. kay,

M. Haresign, does that conplete your -- I'msorry.
COW SSI ONER WRI GHT: | have a questi on.
VI CE CHAI R BLAKE: Comm ssioner, go ahead.
COW SSI ONER WRI GHT:  Thanks. | just

wanted to foll ow up on sonething you nentioned.
First of all, hello, Ms. Beeton, many years ago we
wor ked together in Al exandria, Virginia. You
mentioned cell phone towers, clearly when this was
drafted in the 50s there were no cell phone towers,
and | do understand that nost cell phones at this
point are antennas that are attached to sone other
pre-existing tower.

That's what nost cellul ar conpani es do at
this point. However, if a cellular conpany said I
want to build a cell tower, and let's just assune
it's 80 feet or 90 feet in height just for
di scussi on purposes, and | want to build that cell
tower on a piece of land that is privately owned,

iIt's not owned by the governnent, and it doesn't
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meet setbacks, in terns of one for one setback.

Wul d that be sonething that you believe
woul d not be wthin the definition of structure, and
thus would be permtted with a building permt as a
by right use under the zoning code?

M5. BEETON. So, Chapter 13 descri bes
antennas in detail, there's a bunch of regul ations
about setback requirenents and height limtations
for cell towers. So, unlike the definition of
structure, which we were tal king about how I
determ ned |ight poles are not considered to be
structures, | would say that cell towers, antenna
towers, even the towers with antennas on those
towers, the nonopol es thensel ves that have antennas
are all regulated under that chapter.

And apart from | believe PDR zones, a
speci al exception is required for cell towers that
don't conply with the setbacks and hei ght
limtations. So, | would say they're not exenpt
from being considered a structure, they are actually
regul ated differently in the zoning regul ati ons.

COW SSI ONER WRI GHT:  So, again, and I'm
not trying to be argunentative, but it's clear that
a variety of towers are regul ated, whether they be

the radio and television towers nentioned in the

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

definition of structure, or cell towers, cell phone
pol es that you nention are regul ated through Chapter
13. Flag poles are nentioned again also in this,
why woul d Iight poles not be simlar to all of these
other things that are defined as structures?

M5. BEETON. That's a very good questi on,
Comm ssioner Wight. And ny view of |light poles is
that they are nore of a utility feature, or utility
equi prrent |i ke tel ephone poles specifically, but
there are other things too that aren't listed in
structures that we also don't regqulate as a
structure. So, fences, | think M. Haresign was
nmentioning fences earlier, railings, |anp posts,
mai | boxes.

There's a variety of thing that get
erected, that one could argue pernmanently, but
they're not considered structures, and that aren't
subject to height limtations or setback
requi renents.

COW SSI ONER WRI GHT:  Ckay, that's very
hel pful. You're sort of saying as a utility, a
light pole is nore |like our tel ephone poles, which
we don't require anything other than, | assune, a
building permt. | don't even know whet her the

utility conpanies have to get building permts to
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put up new poles in neighborhoods. But you're
saying that you view it as again, a little different
than other structures because it's a utility.

M5. BEETON: Yes, that's exactly what |I'm
sayi ng, thank you, Comm ssioner Wight, for hel ping
me clarify ny response. Yes, that's exactly it.

COW SSI ONER WRI GHT:  Thank you, that's
very hel pful.

M5. BEETON:  You're wel cone.

VI CE CHAI R BLAKE: Speaking al ong those
i nes, what structures have you seen this provision
apply to? Wich structures have used this setback
one to one of larger structures, which ones have you
actually apply that to?

MS. BEETON: Larger structures, sorry.
That's a good question as well, so houses, hones,
new construction of buildings, accessory buil dings,
ot her things that get constructed. | guess those
things cone easily to mnd, hyperbolas are simlar
structures out there that we would regul ate as
structures, and so would be subject to hei ght and
set back requirenents.

VI CE CHAI R BLAKE: kay, but of the list
that we saw there, | was interested, the list you

I ndicated on that illustrative list, many things

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

there you do not regulate as part of zoning, you
exclude. So, it's not that they're not structures,
they just would not -- we just don't focus on them
Is that it? So, a six foot fence is not set back
six feet fromthe property |ine.

M5. BEETON: That's correct. And so fences
are a good exanple of something that's regul ated by
the building code. So, earlier M. Haresign asked
me about |ight poles regulated by building code
requi rements or considerations, and | said yes, the
bui | di ng code does | ook at the way the poles are
nounted in the ground, the wind | oads, there's a
bunch of engineering specifications that they | ook
at to make sure that the poles are going to be
install ed safely.

So simlarly fences, how high a fence can
be, the location of the fence, the material, apart
frombarbed wre | wll say there is a note in the
zoni ng ordi nance that you cannot install barbed
wire. But apart fromthat there is no requirenent
that it be a certain height, location, wdth,
material, no, we don't regulate fences.

VI CE CHAIR BLAKE: Ckay. |s there another
exanpl e you can give ne?

M5. BEETON: | nentioned railings, railings
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are anot her one, those are also regulated by the
bui |l ding code. So, the railings that you have com ng
I n and out of your house, or around a deck, or
publicly located, hospitals, libraries, they have
railings, we don't regulate those. Lanp posts, the
smal l er type of |anp posts, people have those
decorative |l anp posts in their yards or other

pl aces, we don't regul ate those.

Mai | boxes, free libraries, | didn't nention
the free libraries, but we were thinking as a group
of what are the other things that we don't regul ate,
so you'll see sonme nei ghborhoods have those little
wooden boxes where people put books in, that's
sonething else we don't regulate. And it's
Interesting that M. MDuffie brought up statues.
don't believe that we've ever considered a statue a
structure either, and required it to neet setbacks,
or apply height Iimtations.

So, | know for a fact art we don't, I|ike
public art, that's sonething that we don't regul ate.
So (audio interference) other statues that happen
to be about, but that's the list that | could cone
up with when I was thinking about what are ot her
things that one m ght consider structures that we

don't regulate, and I would actually say we don't
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consi der themto be structures.

VI CE CHAIR BLAKE: (kay, thank you. Any
ot her questions fromthe board?

MEMBER DRAKEFORD: | did have a question,
it's just a clarifying question of an exchange t hat
happened, | want to just make sure | heard it
correctly. Can you just clarify for ne, | believe
Comm ssi oner Wight had brought up the exanpl e of
utility equipnment. Can you just clarify for ne what
t hat approval process is, or what that is?

M5. BEETON: Not sure if | can clarify the
approval process for utilities. But her question to
me what | had to do wth what | consider |ight

pol es, and | responded by saying | consider themto

be like utility poles, like tel ephone poles, and
that sort of thing. Generally, | believe if you're
installing when you need the building permt, |'m

not 100 percent certain on that.

So, | don't want to say unilaterally that
all utilities have to get permts for poles, | do
not know that factually.

MEMBER DRAKEFORD: Ckay, thank you.

M5. BEETON:  You're wel cone.

VICE CHAIR BLAKE: All right, let's see,
M. MDuffie, do you have any questions for the
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zoning adm ni strator, or M. Haresign?

MR. MCDUFFIE: | do, for Zoning
Adm ni strator Beeton. Thank you for being here
today. | think you nentioned in your testinony that
you' ve been involved in D.C. zoning for about 15
years, is that right?

M5. BEETON: That's correct.

MR MCDUFFIE: And in connection with this
application though, you felt it necessary to contact
the fornmer zoning admnistrator, is that correct?

M5. BEETON: | didn't necessarily feel it
was necessary, but | do often talk with him and |
wanted to confer with himabout this, yes.

MR, MCDUFFIE: It was part of your process,
Is that correct?

M5. BEETON: It was part of ny process,
yes.

MR. MCDUFFIE: Gkay. |Is the interpretation
that he told you, relating to |lighting pol es not
being structures witten down anywhere?

M5. BEETON: Not to my know edge, no.

MR. MCDUFFIE: Gkay. Al right, let's nove
on to the zoning. Can a honeowner in the R3/GI zone
erect an 89 foot |light pole in their backyard

wi t hout neeting the setback requirenent of D203.5?
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M5. BEETON: That is a question you asked
me before, and | responded to it affirmatively,
right? So, | wll affirmatively say again, is it
possi bl e that soneone could do that? It is
possi ble. There are other regulations that | noted
previously would al so apply here, |ike the building
code, and the green building code, so there are
things that would have to be net apart from zoning
regul ati ons.

MR. MCDUFFIE: And then -- sorry go ahead.

M5. BEETON. That's okay, go ahead, |'m
done.

MR MCDUFFIE: And then let's say | wanted
to erect an 89 foot Titanosaurus statue in ny
backyard, am | correct in understanding that as a
zoning matter, | could do so wi thout neeting the
set back requi renent of D203.5?

M5. BEETON: | suppose you coul d, although
| wll say nost of what | see cone in for back yard
installations are additions, decks, and accessory
structures. Usually basketball court, but not so
much tall statutes.

MR. MCDUFFIE: And then are artificial
trees structures?

M5. BEETON. That's a question |'ve never
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been asked.

cellul ar tower?

woul d say yes,

Artificial

If it

i f not,

MR. MCDUFFI E:

71

trees, are they concealing a
s a stealth structure, |
t hen no.

No ant enna.

MS. BEETON: No ant enna,

stealth structure.

then it's not a

MR. MCDUFFI E: Just an artificial tree.
MS. BEETON: Just an artificial tree.
MR MCDUFFIE: So, it is a structure or not

a structure?

M5. BEETON: W don't -- | would say no,

woul d not regulate an artificial tree as a

structure.

MR. MCDUFFI E:
tree, okay. Wat about
tight

M5. BEETON:

t hat sonebody stands on?

MR. MCDUFFI E:

bet ween,

rope apparatus, s

Is that a structure,

Ckay, 89 foot artificial

a tight rope, 89 foot tal
tructure or not structure?

You nmean |like the platform

Exactly, and the rope in

or not a structure?

M5. BEETON: Well, you're asking nme to
specul ate about things that you weren't speculating
about earlier. |'ve never been asked about a tight
rope platform we have been asked about play

have al so said

equi pnent in the back yard, and |
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that | don't consider play equipnent to be a
structure, and therefore play equi pnment isn't
required to be setback.

So, | suppose using that |ogic, one could
say that a tight rope platformwould also not be
required to be setback.

MR. MCDUFFIE: Ckay, and so let ne foll ow
up on that. Let's say you' ve got an 89 foot slide
that spirals down in your back yard, is that a
structure, or not a structure?

M5. MOLDENHAUER: | woul d just object,
calls for speculation. M. Beeton is not requesting
to nmake decisions on the fly here, | think that
she's already given a | ot of good exanples.

VICE CHAIR BLAKE: | agree. Thank you very
much, Ms. Mol denhauer. M. MDuffie, do you have
any ot her questions?

MR. MCDUFFI E: No further questions.

VI CE CHAI R BLAKE: (Ckay, thank you. M.
Mol denhauer, do you have questions? Go ahead.

M5. MOLDENHAUER: Not a lot. Ms. Beeton,
have you ever seen anyone take this regulation to
any extreme as M. MDuffie has articulated here in
your experience?

MS. BEETON: | have not, no.
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M5. MOLDENHAUER: | f the board were to find
in favor of M. MDuffie's interpretation, we talked
a | ot about the question of height and setbacks, but
| want to ask you in your professional opinion, are
there other sections of the regul ations that have
design requirenents such as side yards, or open
spaces that woul d al so becone an issue here if the
board did find that Iight poles are structures?

M5. BEETON. Yes, potentially, not
exenpting themin other words, requiring that they
not be located in side yards, or require a variance
potentially, yes, | would say that could be also a
concern.

M5. MOLDENHAUER: And to your know edge, do
you know i f the Gonzaga case asked for relief froma
side yard, or the open space requirenent, is that --
sorry, go ahead.

M5. BEETON:. Sorry, forgive ne.

M5. MOLDENHAUER:  You were junping right in
t here, go ahead.

M5. BEETON: I'msorry. No, to mnd, |
| ooked at the order actually while the exchange was
goi ng on about what was requested, and there was no
relief for side yards, or yards, just height

rel ated. And again, the notion of private school,
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is that really for the private school. So, nothing
rel ated to yards.

M5. MOLDENHAUER: | think | heard earlier
at one point M. MDuffie making the comment that
Gonzaga woul d be in conpliance if the Board nade
this decision. |Is that an accurate statenent? Not
doing a full analysis, but is that an accurate
statenment to your know edge?

M5. BEETON: Right, wthout doing a full
analysis, | nean to caveat that, they didn't get
setback relief, so if it happens to be violating a
set back, then yes, they would run afoul of this
interpretation by the BZA, the Board of Zoning
Adj ustnent, and m ght otherw se need relief.

M5. MOLDENHAUER: And | know you were
t hrow ng out sone exanples, | have two ot her
questions. In the context of DPR fields, which is
nore rel evant here, do you deem a goal post, or a
soccer post that kind of blocks soccer balls from
flying into streets for public safety reasons, do
you believe those to be structures under the
regul ati ons?

MS. BEETON: No, | do not.

MS. MOLDENHAUER: And let's take it down to

a smaller, nore reasonable relative perspective. |If
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sonebody took a netal pole, and poured it into
concrete with a sign that said no parking, or
reserved parking, and that was standing four feet,
one inch tall, and that was | ocated sonewhere in a
required rear yard, would that be permtted if this
interpretation was affirnmed by M. MDuffie?

M5. BEETON: No, it would not, because it
woul d be considered a structure.

M5. MOLDENHAUER: No ot her questions, thank
you.

VI CE CHAIR BLAKE: (kay, so with that, M.
Mol denhauer, do you want to nove to your forna
remar ks?

M5. MOLDENHAUER: Thank you so nuch, yes.
If M. Young could pull up our presentation? W
have two witnesses. You can go to the next slide.
W have DPR Director Freeman, who will provide a
brief remark, and then we will have testinony from
DPR Proj ect Manager Peter Nohrden, and then | wll
make a brief legal argunent. Next slide. [|'Ill turn
it over to the director.

M5. FREEMAN:. Good afternoon everyone.
Good afternoon, vice chairperson, nenbers of the
Board of Zoning Adjustnent, and nenbers of the

public joining us today. | am Thennie Mac Freenan,
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director of the D.C. Departnent of Parks and
Recreation. | strongly object to the appeal filed
with the Burleith Ctizens Association alleging that
| i ght pol es should be classified as structures under
the current zoning regul ations.

D.C. Code Section 10-213 directs DPR toO
provi de a conprehensive system of public recreation
t hroughout the District. W operate an extensive
i nventory of anmenities across 80 recreation centers,
35 pools and aquatic centers, 20 dog parks, 107
pl aygrounds, 110 athletic fields. For decades the
Di strict has planned, constructed, and operated
these facilities with the shared understandi ng that
field lighting is a standard conponent of athletic
infrastructure, and is not subject to dinensional
zoni ng regul ati on.

That understandi ng has all owed DPR to
deliver recreational facilities consistently,
predi ctably, and equitably across all eight wards.
The appeal before you seeks to upend that | ong
standi ng practice through adjudication, even though
the zoning regulations do not clearly conpel that
resul t.

Wth the support of Mayor Miriel Bowser,
and Deputy Mayor for Education Paul Kihn, we are
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gui ded by our mssion to provide D.C. residents with
equi tabl e access to high quality recreation
prograns, services, and facilities across all eight
wards. We are proud of that, for the last five
years the Trust for Public Planning has ranked our
park system nunber one in the nation.

And that DPR is al so an accredited parks
and recreation agency under the National
Recreati onal Parks Association Conm ssion for
Accreditation of Parks and Recreation Agency.
Having nmet 90 to 100 percent of the Comm ssion's 151
standards for excellence in operation of service.
DPR s ability to deliver those facilities depends on
predi ct abl e, coordi nated regul ati on.

DPR is al so planning for building through
the future through our Ready2Pl ay master plan.
Rel eased i n Decenber of 2023, Ready2Pl ay was
devel oped over nmultiple years through engagenent of
over 30000 residents, and rigorous data anal ysis.
It is inportant to understand that DPR s bl ueprint
for the next 20 years on how we will invest in parks
and recreation with the strategic goals of one,
creating a unified and equitable park system

Two, fostering inclusive, resilient design

and stewardshi p. Three, devel oping responsive,
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di verse progranmm ng. And four, maintaining
transparent, efficient, and engaged operations. The
Ready2Pl ay master plan provides not only a bl ueprint
for the future, but also a framework for DPR s
assets and anenities. For instance, as part of the
Ready2Pl ay master plan process, DPR refined its park
classifications to clarify the acreage and square
f ootage of sites.

Enabl i ng nore detail ed anal ysis for our
I nventory. The classifications allow us to eval uate
access, identify service gaps, and plan for nore
equi tabl e park systens. The Ready2Pl ay master plan
Is a living docunent that we continue to use to
track our progress against detail ed recommendati ons
fromthe report.

Bui I ding on that regul ar engagenent through
t he devel opnent of the Ready2Pl ay master plan, we
have | aunched quarterly ward | evel construction
updat es on each project in that ward. Mintaining
this kind of coordinated, predictable planning,
depends on regulatory continuity, which is why this
appeal shoul d be denied, rather than used to
I ntroduce a novel zoning classification with city
w de consequences.

I n 2020 the ANC voted unani nously in favor
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of the transfer of Ellington Field from DCPS to DPR,
and requested that funds be nade available to
renovate and inprove the field, and its associ at ed
facilities to nake Duke Ellington Field a first
class recreational asset. DPR and DGS undert ook
this renovation foll ow ng years of comunity
engagenent, published project materials, and
coordination with District agencies.

DGS and DPR communi ty engagenent concerning
the project net on the follow ng dates. April 6th,
2021, there was a park renovation presentation.

July 21st, 2021, there was a conmunity neeting
presentation. Septenber 29th, 2021, another
community neeting presentation. Novenber 8th, 2021
alighting fixture reviewwth the community
menbers, ANC, and Burleith at Takoma Soccer Fi el d.

Novenber 15th, 2021, a community neeting
presentation. Septenber 7th, 2023, a conmunity
nmeeting presentation. And |ast but not |east,
Septenber 12th, 2024, a community neeting
presentation. Critically, DPR did not rely on
m nimum permtting requirenents in the installation
of Duke Ellington Field lights.

As ny col | eague Peter Nohrden will testify
to, the lighting installed at Duke Ellington Field
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nmeets internationally recogni zed dark sky standards,
and has been i ndependently certified under the
I nternational Dark Sky Association's outdoor sports
lighting program Additionally, Peter wll discuss
everything DPRis doing to protect the public's
I nvestnent, and enjoynent in the public facilities
whi | e bal anci ng best practices in |lighting.

The concerns raised in this appeal relate
primarily to hours of use, permtting, and
nei ghbor hood activity. Those issues are governed
t hrough DPR s robust permtting and operational
controls under 19 DCVR Section 725. DPR has the
authority, and conditional permts addressing hours
of operation, crow size, activities, noise, and
site managenent.

DPR nonitors permtted use through on site
staff, and urban rangers, retains authority to
nmodi fy or revoke permts if conditions are not net,
and adjusts lighting schedules seasonally, with
lights programmed to turn off at a set eveni ng hour.
These are the tools specifically designed to
address the concerns raised here, and they provide
no basis for reclassifying athletic field |ight
pol es as zoning structures.

For these reasons, the Board shoul d deny
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the appeal. DPR acted with its statutory authority,
fol |l owed established planning and technical
st andards, engaged the community extensively, and
exceeded baseline requirenents for mnim zing
lighting inpacts. There is no basis for
reclassifying athletic field light poles through
this appeal, and no public benefit to doing so.
Thank you for the opportunity to appear before you
t oday.

M5. MOLDENHAUER: Thank you so nuch,
Director Freeman. Next slide please. So, this
appeal is specifically based on DCPS DGS owned
property that is the subject of Duke Ellington
Field. Next slide. I'mgoing to turn it over now
to Peter to wal k through sone of the background
information on this field, and the lights. Next
sl i de pl ease.

MR. NOHRDEN: Thank you very nuch,
Meridith. Yeah, so today | wanted to put together
sone slides to just give sone context, and sone of
the details we went through, both in public
engagenent, but also in sone of the technical
details we did to nmake sure that we were respondi ng
to the comunity concerns. So, just for sone

background, the overall project actually started
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wi th funding, and the design fromDPR in our
pl anni ng, once we knew we had this facility in our
I nventory in 2019 when it was transferred from DCPS.

So, at that tinme we put together a plan for
the funding of this project, and worked wth counsel
to secure the funding. In 2020 we hired a design
build contractor to help us put together a plan to
renovate this park, and ensure that it's done within
the budget. Finally, we started engaging the
comunity in 2021, and wth that you can see one of
our early plans here, this is just an overview of
the plan which wll give you sone sense of the scope
of where we are today.

So, we will be renovating the track, a
track we tore out and put all newtrack, it's a
little bit larger than before. This allows us to
have a full size regulation soccer field in the
m ddl e of the field. And then we also did sone
| ight renovations to the field house, so they wl|
have public access to a restroom The ot her
renovati ons we did were new drinking fountains,
seating outdoors, and trash, other soi
stabilizations, and | andscapi ng.

At this time we are nearing conpletion of

the track, and we hope to have the project conpleted
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by late spring, and open to the public hopefully
before summer. Next slide. Ckay, so | thought this
woul d be hel pful, to have an aerial view just to
gi ve you a sense of the context of the nei ghborhood.

So, if you were a bird here | ooki ng down,
you woul d be actually hovering above Georget own
Hospital | ooking across Reservoir Park | ooking
north. So, this gives you a sense of what the pre-
existing condition of the field was, you can see the
field was very worn. The track was actually not
only non-regul ation size, but an odd length, it was
320 neters.

So, in the new plan we are expanding it to
350 neters, which is still not a conpetitive track,
a conpetitive track is 400 neters, so this would not
be able to host large track neets, but wll at |east
be a nice anenity for the comunity, and all ow high
school sports for D.C. Public Schools, as well as
Parks and Rec to have places for kids to train in
track and field sports.

As you can see on the far right of the
field is the pre-existing historic field houses,
they were built in the 1930s. They were originally
built for the high school that was here as nen's and

wonen's | ockers. And part of the renovation will be
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that those can be used for public restroons, that
was one of the main things we heard fromthe
community, was that there were no restroons on the
site.

QG her things to think about in the context
of this site is you see it's actually a little bit
of an island. 1It's one entire block with no housing
on it, and there's streets surrounding all four
sides, and to the west, north, and east there's
residential hones. But the other thing is that in
this viewit's kind of a fall view, you can see that
there's trees surrounding the park, giving a real
nice, natural context, and buffer fromthe
communi ty.

So, there's trees to every direction
i ncl udi ng south, but specifically on the west,
north, and east, there's actually trees on both
sides of the streets, which provide a little nore
buffer to the community. Next slide. Ckay, soO --

MR. MCDUFFIE: M. Chair, may | object?
W're getting very far afield fromthe zoning issue
here. W have heard from D rector Freeman, we have
now heard from M. Nohrden, he intends to go into
dark sky certifications, we are way far away from

what Ms. Mbl denhauer said was what matters, was the
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zoning admnistrator's March 7th, 2025 determ nation
that |ighting poles are not structures.

VI CE CHAI R BLAKE: Noted. Ms. Ml denhauer,
| understand kind of where you're going, but I
understand it is alittle bit off map, you are kind
of showi ng the process, and so forth, and what has
taken place, if you can -- yeah, thank you very
much, if you can nove on if you could a little bit,

t hat woul d be fine,.

M5. MOLDENHAUER: | woul d al so say that
this goes to three different issues, one, it goes to
whet her or not the parties are aggrieved, which is
whet her or not they have standing for the appeal.
Two, whether or not there was clear know edge of the
light poles wwthin a certain period of tine in
advance, and then background. But if we can
continue with the presentation? Thank you.

MR. NOHRDEN:. Thank you, yeah, I'Il try to
be brief on this --

MR. MCDUFFIE: Can | just have ny objection
noted for the record, M. Chair?

VI CE CHAIR BLAKE: Yes, sir, thank you

MR. MCDUFFI E:  Thank you.

MR. NOHRDEN:. Thank you, and I'Il try to

keep this brief. | know that our director already
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tal ked about public engagenent, as you can see,

we' ve engaged the community nore than half a dozen
times, which is actually nore than we view as a
standard practice for typically rec centers. $So,
fromthat 1'lIl nove on to the next slide. So, here
was an early concept design, the reason | wanted to
show this slide was this one is dated Septenber
30t h, 2021.

This was shown to the community at a
community neeting, this was an early concept, as you
can see. There were sone other anenities, which we
heard fromthe community they were not interested
in, such as pickleball, volleyball, and a dog park,
so those were pulled fromthe program However, at
this tine we al so show four |ight poles that were
conceived at this tine.

So, just to kind of record that that was
shown to the community even back as early as
Septenber of 2021, and just for the record, that's
there. And fromthere I'lIl nove to the next one.
Next slide please. And then again, for context of
t he nei ghbor hood, you renenber the overvi ew and
aerial view we saw of the park, if you | ook at the
plan on the far left, | knowit's a little confusing

to read, but all those circles you're seeing are
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just trees and their canopies.

But the track itself you can see overl aying
the aerial view of the old track, just to give you a
context of size. And what we had our |ighting
designers do is design the field to class four
recreational lighting, which is the |lowest |ighting
| evel possible to have useful play on the field.

So, it's about 30 foot candles per any square foot
on the field as an average, but the lighting is at a
hi gh point of 42, and a |l ow point of 28, so that's
at the bottom of your screen.

And then the plan on the right hand side
shows that the lighting we used, which are shiel ded
lights, will have mnimal to no effect on the
nei ghboring properties. It may be hard to see on
the map, but the plan on the right shows that the
design lighting I evels would actually be basically
i mreasurable, 0 to 0.001 foot candles at the hones
surroundi ng the park.

And that is not including the bl ocker you
get fromtrees during the season when there's
| eaves. Next slide. And yes, so then back into
some of the concerns we had fromthe comunity, and
how we reacted to them W knew that there was sone

concerns in the comunity about the |ights, so what
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we did is we chall enged our design teamto go and
get the nost state of the art |ighting.

This is actually the first for D.C. Parks
and Rec, we put in lights which are fully shiel ded.
Fully shielded lights neans that you have m ni mal
back light, you have zero up light, lighting up the

sky above the horizon of the lights, and then you
have fully shiel ded down, neaning that you have no
glare in your peripheral vision if you' re around the
par k.

So, if we |look at the plans -- sorry,
photos in the bottomleft, that's what it | ooked
i ke before we had grass on the field, but we were
doi ng the dark sky conpliance testing. And there
you can see the light in the distance, but it isn't
glaring in your eye, to give a little nore context.
The photo in the mddle shows you the light off in
t he di stance at the street.

You can see the field itself is well [lit,
enough to play, but you actually can see your
typi cal Washi ngton gl obe DDOT street lights, which
these traditional lights are unshielded, there you
can see how bright that light that is, even though
it's a photo, it gives you a sense of what the glare

Is. Wereas the light off in the distance has no
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glare in your eye.

And then the sanme thing would be true of
the bottomright photo. So again, these photos were
taking during the testing of dark sky conpliance.
Next slide.

M5. MOLDENHAUER: Thank you very much. So,
the issue here before the board is whether or not
| i ght poles are structures under the zoning
regul ations. W' ve already heard testinony from M.
McDuffie, as well as Ms. Beeton regardi ng how t hey
both view, and read this section of the definition
in different ways. M. Beeton gives credit to the
specific list that's provided here, anong ot her
t hi ngs.

And identifies that there are certain
things within the zoning regulations that do not
require zoning regulation review, as stated. Next
slide. M. MDuffie would have the Board believe
that if you do not deemlight poles to be a
structure, that pure mayhem woul d ensue in the
District of Colunbia. | think that we have 30, 40
years of experience to say that this has been a
| ongst andi ng i nterpretation, and mayhem has not
ensued.

W do not have unnecessary types of
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ely
structures being constructed in the back of private
residences. W believe that the definition however
I's anbi guous, and that there are nultiple ways
potentially to reviewit. And therefore, as the
Zoni ng Comm ssion noted, and as M. MDuffie read
many sections fromthe Zoni ng Comm ssion, there was
a di scussi on about whether or not the current
regul ati ons are conf usi ng.

There was conversations obviously by OP to
try and regulate it. Any text anendnent or change
to the regulation is within the Zoni ng Conm ssion's
control, and the O fice of Planning. This Board
however has to determ ne whether or not the zoning
adm nistrator erred, and interpret the regul ations
not to determne what's the best interpretation of
the regul ati ons.

But whether or not the zoning
admnistrator's interpretation here is reasonabl e
given the anbiguity, and is reasonabl e based on the
evi dence before you. And we believe that you woul d
find that it is not deenmed to be a structure. Next
slide. This is mssing sone of our notes here, but
there's a whole list of -- for decades the D.C
zoning has not treated |ight poles as structures.

And it has not treated themto be revi ewed
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under the zoning regulations. That does not nean
that there is not other regulations that exist in
the District of Colunbia that specifically have code
sections that review, and that require a buil ding,
and ot her oversight. W have the D.C green
bui | di ng requi renments under Section 409, this
section specifically tal ks about site |ighting.

It oversees issues regarding 409.1, |ight
pol lution and control, it's the print out that you
see on the right hand side of the clip here, which
al so includes exterior lighting. It addresses
concerns of light trespass and light glare. There
are al so specific code sections under Code Section
10307, which regulate by the mayor, and regul ate
DPR s oversight of DPR fields, and regul ations.

And so if the Board were to find that there
Is -- that the structure is applied to |ight poles,
it would create a m salignnent, and redundant
regul ati ons here, and would not be consistent with
the I ong standing practice. Next slide.
Furthernore, there are other inpacts other than just
t he hei ght that has been nmentioned by M. MDuffie,
and the set backs.

The zoning regul ations in nost instances

apply design requirenments to the word building only,
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but there are a certain nunber of sections that
apply zoning di nensional requirenents to both

bui | di ngs, and structures. And that cones into play
under required yards, and required open spaces. As
I ndi cated, you can see here by the definition of
side yard, it applies to both the entirety of a
structure.

And so you woul d have to have then a side
yard requirenment for any potential |ight poles or
structures in this broad interpretation that M.
McDuffie is trying to articulate. Additionally, as
di scussed in questions with Ms. Beeton, Section 324,
whi ch requires open spaces, open spaces are required
then for any rear yard or side yard going fromthe
property line to the required yard.

And there are only A B, and C exenptions
fromthat, and obviously since |ight poles are not
regul ated, they are not exenpted. And if you
interpret it this broad way that M. MDuffie is
arguing, you would create a situation in which if
sonebody even wanted to build a four foot one inch,
or a five foot tall street light for a rec center,
for a grocery store, for a parking lot, for an
apartnment building rear parking | ot, none of those

woul d be able to conply.
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And those interpretation would create an
absurd result, because at the end of the day where
do we put light poles? W typically put |ight poles
around the periphery of a site, and of a property in
order to provide protection. | have been driving up
and down the city since this case started, and with
the delays | got to see a | ot nore exanples, and
di fferent opportunities.

But if you drive into a McDonal d's where
you m ght have a parking | ot, you have light poles
that are surrounding the exterior of that site, that
woul d not conply then wth the open space
requirenment if you apply M. MDuffie's
interpretation. You have fields -- next slide --
that also show different requirenents. So, in our
original presentation we included actually slides 9
t hrough 17 on Exhibit No. 40.

But here are just a few exanpl es of
projects that have |ight poles, they're the red dots
in the orange inmages, or the yellow imges at the
top, and you can see themconstructed here. This is
a long standing practice that would create a
chal | enge for non-conformty. The right hand image,
which is not show ng up here, I'd ask you to | ook at

your printed exhibits on the case docket, which I
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think it does show.

But the right hand image here is a private
devel opnent, a warehouse in a PDR zone that has a
parking lot around it. And you can see the |ocation
of those specific X's, and the fact that that would
not conply with potentially the side yard, open
spaces, or setback from height. Next slide. W
believe that the appellant's interpretations, and
canons that he's articulated to you today fail.

In his witten brief he made an argunent
that you have to apply the nore restrictive reading,
there are no conflicting statutes or regul ati ons
that are applicable here. W' ve had back and forth
in regards to just because there is the word
anyt hi ng, does that nean that it has to be
everything? W believe as Ms. Beeton testified to
as the zoning adm nistrator, that you have to | ook
at this as a broad cl ause.

And | ook at that clause's additional
| anguage as specifically providing that gui dance,
and that representation. W've already articul at ed
the issue of absurdity, identifying the fact that
this would potentially create nore of an absurd
result than the fact that there has been no such

cases that have created any chal |l enges over the | ast
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50 years in the way that the zoning adm ni strator
has interpreted it.

Additionally, as noted, the one case that
M. MDuffie can find is a summary order, it is
self-certified. The summary order specifically notes
that it does not evaluate the relief being
requested. And as Ms. Beeton noted, if the |ight
pol es were deened to be a structure, even that
project may not even be in conpliance today. Next
sl i de.

W al so did sone research, and tried to
pull evidence. | inquired wwth M. MDuffie as to
whet her he had any experts in the record to provide
evi dence to you, to be able to provide information
for which you can nmake a decision. W have provi ded
exanpl es, we have Ms. Beeton as an expert in zoning,
and we al so have ot her exanpl es here.

There is no reasonable finding that the
zoning regul ations reqgulate |ighting when you | ook
I n conparison to Fairfax County and Montgonery
County, that have multiple detailed sections. It is
cl ear that our one sectioned structure definition is
not intended to regulate light poles. That is not to
say that the District does not have anple

regul ation, and we do not need a duplicative
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regul ati on.

| f the Zoni ng Comm ssion deens ot herw se,

we wll allowthemto take their |egislative review
But right now there are plenty of other

regul ati ons, including the green building code, and

other D.C. code sections that do regulate |ight

pol es, and should provide the Board with a | evel of

confort that they are providing a safe and revi ewed

process. Next slide.

So, in conclusion we do not believe that
the appellant has carried their burden to
denonstrate that the zoning admnistrator's
interpretation is clearly erroneous. W believe that
her interpretation is reasonable, and it is
supported by the evidence. The evidence her is the
holistic reading, and the explanation that she
provided, as well as a |long stemm ng practice, and
evi dence in the record.

In addition to that there are exanpl es of
cases that have gone through the Zoni ng Comm ssi on,
four PUDs that now have constructed lights that
woul d not be conpliant in regards to the open space
requi renment, or the rear yard requirenent that were
never reviewed. And so this is a |long standing

practice that we are asking the board to affirm
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In addition to that, treating |ight poles
as structures would create an extra application, as
In that regard, as the setbacks in yards, and we
believe that the status quo is the best for this
deci sion, and obviously as OP indicated, they are
going to be bringing back sonething for the Zoning
Comm ssion to legislate, but that this Board shoul d
affirmthe status quo noving forward. W are now
avai |l abl e for any questions, thank you.

VI CE CHAIR BLAKE: Ckay, | want to do a

couple things here, we're running a little bit short

on tinme, we've got a very |long day today actually.
Does anyone fromthe Board have any questions for
the intervener? Gkay. Conm ssioner Wight, you
good?

COW SSI ONER WRI GHT:  Well, there's a | ot
to take in here, and --

VI CE CHAIR BLAKE: Before you do, | do,
just to let you know, ANC 2E is on the |line, and
do want to hear from ANC 2E before we go too far.

We do al so have questions from everyone here on the

Board, as well as the party, the appellant, they can

ask questions of Ms. Mol denhauer, so | do want to

get that done as quickly as possible. So, just want

to let you know.
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COW SSI ONER WRI GHT:  Sure, let's nove
forward with that. [I'msure the folks on screen
will still be around if | have questions farther
down the line. So, that's fine.

VI CE CHAIR BLAKE: Ckay, M. MDuffie, do
you have anything you want to ask?

MR. MCDUFFI E: Yes. Ms. Mol denhauer, | ust
pretty short questions. M. Mol denhauer, your
position ultimately is that the definition of
structure is anbiguous, is that correct?

M5. MOLDENHAUER: There have been multiple
parties that have presented nultiple interpretations
of the definition today, and we believe that the
Board can rul e based on that, that the zoning
adm ni strator did not err.

MR, MCDUFFI E: But your position
specifically is that it's anbi guous, correct?

M5. MOLDENHAUER: Sorry, M. Bl ake, the
director has to drop.

VICE CHAIR BLAKE: All right.

M5. MOLDENHAUER: | just want to nake sure
that that's okay. M. Nohrden wll stay present,

and will be able to answer any questions on behal f
of the DPR, but she has another -- we were lucky to
get her today, | just wanted to make sure it's okay.
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VI CE CHAI R BLAKE: (Ckay, thank you very
much, go ahead.

MR. MCDUFFIE: Okay, so let's try this
again. | nean, you said it in your slides, so that
your position is that the definition of structure is
anbi guous, correct?

M5. MOLDENHAUER: If | have already said it
inm slides, I don't know what --

MR. MCDUFFI E: Ckay, good. One question
for M. Nohrden, hopefully this will be an easy one.

M. Nohrden, are you an expert on the
I nterpretation of zoning regul ati ons?

MR. NOHRDEN: | am not.

MR. MCDUFFI E: (Ckay, thank you, M. Chair.

VICE CHAIR BLAKE: Are there any nore
questions? GCkay, the ANC 2E is on the line. |If
anyone on the Board has any questions for the ANC
we can entertain themnow. Do we have any questions
for ANC 2E?

COWM SSI ONER WRI GHT:  Woul d they like to
speak, and just state their position for the record?

VICE CHAIR BLAKE: | don't know if they --
why don't we find out. Conm ssioner, are you there?

Coul d you pull up --
MR. PUTTA: Yeah, can you hear ne?
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VICE CHAIR BLAKE: | can hear you now, is
your canera wor ki ng?

MR. PUTTA: Yes, | think so. Let ne try
again, I'mtrying to start the video maybe, yes.
saw sonet hing a second ago, sorry.

VI CE CHAI R BLAKE: It's okay.

MR. PUTTA: Canera, sorry guys, | amtrying
to do the video, there we go.

VI CE CHAIR BLAKE: There you are, okay,
great. Thank you very nuch for joining us.

MR. PUTTA: Thanks everyone for the robust
di scussion. I'll start right off by answering the
| ast question, | amby no neans a zoning expert, |
say this all the tinme at our ANC neetings as well.
| am here to answer any questions, if the question
was did | have any experience to share with you all
it would only be that the |ights were on back in
Novenber .

And | didn't know they were on, but | did
get a nessage froma col | eague passing by that the
lights were on at the field. M colleague was
wal king by the field, and he's an ANC col | eague,
stated that the streets and homes surroundi ng the
field didn't seem any brighter because of the

lights. 1In fact he said the street |lights were nmuch
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brighter sources of lights for the streets and the
honmes than the field |ights.

The already long existing street lights, is
what ny col |l eague said. So, | went down to see for
nyself, and | agree. |In addition, | have been ANC
conm ssi oner now for seven years, elected, and re-
elected, and | regularly receive comments and
conplaints fromneighbors. Al | can say is when
those lights on, | did not receive any conplaints
about the lights, or the glare.

| actually did receive feedback fromtwo
nei ghbors that they were inpressed how little glare
there was. But anyway, |'mnot here to be any
official wtness, or an expert at all. |'mjust
telling you what | saw, what ny nei ghbors saw, and
that | did hear that they did receive this dark sky
certification. And that kind of jives with | did
al so see one other thing, DPR and M. Nohrden did
show nme simlar lights years ago.

|"mgoing to venture it was probably 2021
2022, years ago that | went across tinme to Takoma to
see simlar lights, and was inpressed by how little
| mpact there was. And then these lights seemto be
years |ater, far nore advanced technol ogy than even

back then, just feet off of the field you couldn't
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see any |ight anynore. So, obviously this is not a
zoni ng opi ni on.

Qoviously this is not about the regs and
all that stuff, but | just want you to know t hat
there's any significant negative inpact to ny
constituents. And | wanted to let you know that in
case you were interested.

VI CE CHAI R BLAKE: (kay, thank you very
much. Does anyone have any questions for the
conm ssi oner? Ckay, yes, Comm ssioner Wight, go
ahead.

COWM SSI ONER WRI GHT:  So, thank you so much
for your testinony. | think that just again,
tal ki ng broadly, and not about the zoning issues
related to this case, | think that Iighting bal
fields is very inportant, and needs to be done so
t hat young people and others in our city can have
t he nost use possible of these very precious
resour ces.

It is -- we don't have enough playing
fields in the cities, and it is very inportant that
they can be used to their maxi numextent. And
again, | appreciate all the information about the
care that the Departnent of Recreation has gone into

to try to make sure that lights do not have a
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negative inpact on the surroundi ng nei ghbor hood.
And | definitely appreciate all of that.

| amstill digesting, and trying to nake
sure that | focus on the actual zoning question.

And so for the ANC conmm ssioner, and this may put
you on the spot, | don't intend to do that, but do
you have, or does your ANC have a concern about a
maj or new el enent bei ng added to your nei ghborhood
like tall light poles with no formal public review
process?

Agai n, | understand DPR has gone out to the
community, has talked to them extensively, and |
appl aud their efforts in doing that. But as an ANC
representative, do you have a concern about it going
forward with no formal public process?

MR. PUTTA: Thanks for the question.
Agai n, just speaking on behalf as a representative
of the nei ghborhood, also |I am a | ongstandi ng,
before I was ANC, and to this day, a proud nenber of
the Burleith Citizens Association. | appreciate
very nmuch all their work, good work for the
community, and M. MDuffie, Mchael is a
constituent of mne who I know very well.

Qur kids go to elenentary school together,

our kids are friends, | respect his intellect, and
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passion, and care for our conmunity. | do, M chael.

Li sten, our ANC has issued many resol utions on Duke
Ellington Field. W have always been generally
supportive of lights, but we always ask that we be
able to work with DPR to work on all of the field's
general inpacts.

But we have been supportive of inproving
the field as was nentioned, we have been supportive
of the lights. And know we saw the lights on in
Novenber, and it seened okay.

VI CE CHAI R BLAKE: Thank you, conm ssi oner,
appreci ate your testinony. Does anyone have any
ot her questions for the comm ssioner? Let's see,

M. MDuffie, do you have any questions for the
conm ssi oner ?

MR. MCDUFFIE: | do not.

VI CE CHAIR BLAKE: Ckay. M. Haresign, do
you have any questions for the conm ssioner?

MR. HARESI GN:  No, thank you, Conm ssioner
Putt a.

VI CE CHAI R BLAKE: (Ckay. Ms. Mbl denhauer,
do you have any questions for the conmm ssioner?

M5. MOLDENHAUER: No questions, thank you
very nuch.

VI CE CHAI R BLAKE: (kay, thank you very
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much for your testinony, we appreciate that very
much. Now, we were going to have M. MDuffie pose
any questions he m ght have to Ms. Ml denhauer, |
bel i eve that was where we were a m nute ago.

MR MCDUFFI E: | posed ny one question to
Ms. Mol denhauer .

VI CE CHAIR BLAKE: (kay, that's done. All
right, so at this point I1'mgoing to ask the Board.

M. Haresign do you have any -- you don't, that's

fine. 1'mgoing to ask the Board if they have any
final questions here. M next step is to do the
rebuttal by the appellant. GCkay, go ahead, M.
McDuffie.

MR MDUFFIE: Sure. Well, this wll
probably sound nore |like a summtion than a
rebuttal, this has gone on for a very long tine. W
have heard a lot of irrelevant testinony. DPR s
| evel of engagenent, dark sky certifications don't
have anything to do with the zoning issue at play.
Those are all things that are properly part of an
area variance proceeding, or if the regs are
changed, a speci al exception.

But those are not directly relevant to the
zoning i ssue here, which is whether |ighting poles

are a structure. So, | want to respond to a couple
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of things that Ms. Ml denhauer said. First, there's
this strain throughout their supplenental statenent
that this Board just needs to rubber stanp what the
zoning admnistrator is doing, and if it's kind of
in the strike zone, that's okay.

And as | ong as she did her due diligence,
Zoni ng Adm ni strator Beeton did her due diligence,
that's okay. No, no, no, this Board knows it has
the obligation as the final arbiter of interpreting
the zoning regul ations before there is a | egal
challenge in the D.C. Court of Appeals. So, it's
not the case that you sinply can just rubber stanp
the work that's been done by the zoning
adm ni strator.

There's also this argunent about there's
these side yards, and it'll create endl ess issues.
None of those have anything to do with |ighting
poles. That's an issue with those particul ar
provisions, and are subject to the interpretive
principles enbodied within the zoning regul ati ons.
|f there's sone absurd result, there's a way of
medi ati ng conflict between provisions.

But what's not been said is that the
interpretation that's going to be offered, which

counsel has admtted nakes a seven year old
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definition anbiguous, it's going to create

I ndeterm nancy. W are not going to know exactly
what is or what isn't a structure. \Were as a clear
readi ng of the regulations, as this Board al ready
did once, admttedly in a summary order, admttedly
on a self-certified application, but it's the only
situation where this has actually been addressed.

VI CE CHAI R BLAKE: Thank you. Al right,
let's see. | guess what | would say in the H |
tradition, we're going to have sone cl osing remarks
fromeveryone real quick -- and Ms. Mol denhauer, you
were going to raise your hand on sonethi ng?

M5. MOLDENHAUER: | wanted to provide
rebuttal before closing, there was one comment t hat
was made that | wanted to rebut.

VI CE CHAIR BLAKE: (kay, go ahead.

M5. MOLDENHAUER: Sorry. M. MDuffie said
that the Gonzaga case is the only case that the
Board has reviewed that is relevant or provides
gui dance here. That is not the case. One, the |ack
of reviewon this issue is, | think quite abundantly
clear in the fact that he could only find one case.

Two, I've noted in nmy brief, and I'll just kind of
expand upon this, the Board has in numerous projects

revi ewed both the Board of Zoning Adjustnent, and
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t he Zoni ng Commi ssi on.

So, I will go to the Zoni ng Conm ssi on
cases, because they review projects and plans in a
| ot nore detail at tines, they go into | onger
heari ngs, one night for one case, right? Versus you
guys have to do six cases in one whole day, right?
But for MM Il an, everyone knows MM Il an, everyone
iIs very famliar with that case, it went up and down
with the Court of Appeals three different tines.

It went back and got reviewed. | went and
wal ked that site the other day with ny famly.

There are |ight poles that are all around the rec
field that were not part of the plans, that were not
di scussed as structures, but were, and are
constructed. That is a clear exanple of the fact
that the Board and the Zoni ng Conm ssi on have not
reviewed themin the past.

There is also a UDC canpus pl an
application, where if anyone is famliar with the
UDC tennis courts, they have lights on them That
went through a canpus plan application as well.
There was no conversation with Ofice of Planning in
the filing of that application about the height or
t he setback of those |ight poles, because they were

never deened structures by the very experienced
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architects that reviewed that application, and were
part of that application.

They di d have conversations with the
nei ghbors about the hours of operation that was part
of that application. But again, If you | ook at
that, they were tal king about potentially the hours
of operation, but not whether or not they were
structures, or whether their height was conpliant,
or whether their setbacks were conpliant.

And so | woul d say think about other
projects and cases in which there are lights, they
may not be 90 foot lights, they may be 5 foot or 6
foot lights that have been reviewed or accepted, and
not reviewed as structures. Thank you.

VI CE CHAI R BLAKE: Ms. Mol denhauer, while
you're there, actually where we are, you're actually
at the point where you would do your closing
remarks. So, do you want to use that as your
closing remark and we go on, or you have sone nore
you want to say?

M5. MOLDENHAUER: | al ways have nore, am |
first up for closing?

VI CE CHAI R BLAKE: Yes, you would be first,
yes.

MS. MOLDENHAUER: Ckay. So, | will be

Neal R. Gross and Co., Inc.

109

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

110

brief, but | wanted to sinply sunmari ze sone of the
different issues, so | will start ny closing, |
appreciate it, Board Menber Bl ake. So, one, we
believe that the Board here has the ability to
review the definition, and you are |l ooking to
det er m ne whet her or not the zoning adm ni strator
erred in her decision.

You're looking at, it's not a one |ine
definition of a structure |like M. Haresign pointed
out is in the building code regul ations, but rather
it is along definition that includes a laundry |i st
of potential uses, and the zoning adm nistrator said
it is her interpretation that there are things,
there are things in this world that are not revi ewed
by the zoning regul ati ons.

That does not nean that they are not
reviewed by any regulations in the District of
Col unbia. We have shown that there is anple
evidence that |ight poles are regul ated by other
agencies, we just do not believe that they are
regul ated by the zoning regulations at this tine.
Simlar to the Montgonery County, and the Fairfax
regul ations that we showed, where they had detail ed
regul ations in the zoning.

Here in the District we have those
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regulations in our green building, in the DPR

regul ations for permtting, as explained through
that process. And the renedy for which M. MDuffie
Is seeking is part of the DPR regul ations for
conmuni ty engagenent, and requirenents for
permtting. W also believe that there is a
guestion of standing. The appellant here has

i ndi cated that there are six people.

There is no specific letters in the record
fromthem signed by themthat identify that they are
aggrieved. W have heard fromthe ANC comm ssi oner
t hat people are not aggrieved, that the lights seem
really good. W have heard fromthe DPR
representatives here that there is a 0.0 |ight
spillage at the property |line based on the testing
done, and that was publicly available for the
communi ty.

We do believe that the zoning regul ati ons,
If they are changed, and they are revised, that that
I s under the purview of the Zoni ng Conm ssion, and
the Ofice of Planning, but that this Board we think
shoul d uphold the evidence that's in the record,

t hat supports a long standing interpretation, and
that M. MDuffie has failed his burden. He provided

no architect that in the last 20 or 30 years
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eval uated |ight poles as a structure in their plans,
or in their filings.

He provi ded no engi neer, or no other expert
to support his evidence. W have provided multiple
evidence and nmultiple information in the record to
support that it is a reasonable decision to not find
that the zoning adm nistrator was in error. Thank
you.

VI CE CHAIR BLAKE: Thank you. M.

Har esi gn?

MR. HARESIGN: Thank you. |'mnot going to
be able to inprove on what Ms. Mol denhauer said by
too much. | did actually want to nmention sonething,
as we've discussed, the zoning regul ati ons don't
regul ate Iight poles, they are as objects, well
regul ated. And though there may not be a fornmal
zoni ng review process, any (audio interference) they
are regul ated by the construction codes.

And the construction codes provide a fornal
revi ew process, and review path through the Ofice
of Adm nistrative Hearings, and then to the Court of
Appeals. So, there is a formal review process for
the installation of light poles if they are done
contrary to the regulations that currently exist.

There's a ot of trying to nail down canons of
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construction, is it anbiguous, is it not?

One of the cases that the intervener
actually cited rem nds us that even in the fornmal
| awyer speak world, you can't focus in on any
particular word, ambiguities can arise at any stage
of the review. So again, chopping up the |anguage
of the definition to reformit in your own vision to
support your own argunents, that's not how the Court
of Appeal s reviews, and engages in constructive
exercises when it cones to statutes and regul ati ons.

The word absurd keeps getting thrown around
by the appellant, and we are tal king about objects
that are not considered structures for the purposes
of zoning, they are ubiquitous throughout the city,
the vast majority of themare in public space. And
what seens a little odd is that it's a vociferous
objection, the difference of one inch over the
property |Iine nmakes them objectionable, | understand
that's a jurisdictional question.

But we are tal king about ubi quitous
obj ects, and again, adopting the appellant's
preferred definition, or reading of the definition
of structure, that is what |eads to absurd results.

Because by making it so rigid, then you have an

entire category of additional things that becone

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

114

regul ated. The Board should not disturb the
| ongstandi ng practice of the zoning adm ni strator.

Create dozens of non-conformties
t hroughout the city, and frankly, all of a sudden we
have to get variance relief to install a mail box, or
anything el se that can neet the definition if the
Board adopts this definition. So, one final note, |
think we all agree that our open spaces in this
urban environnent are precious as green spaces.

And the zoning adm nistrator's
interpretation of the definition of structure
operates in the real world, again, not on the page,
but in the real world to pronote the intent of the
zoning regulations as a whole. And for the reasons
that Ms. Mol denhauer expl ained, for the reasons
stated when Ms. Beeton was discussing the process,
and the considerations that we're taking into
account .

And comng to this determ nation, we'd ask
the Board to find that this reading of this
particular provision is reasonable in light of
everything el se beyond the words on the page. So,
we'd ask you to deny this appeal.

VI CE CHAI R BLAKE: Ckay, thank you very
much. M. MDuffie, you have the |ast, |ast word,
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okay?

MR. MCDUFFIE: Ckay, |'Il be brief. Thank
you for your tine addressing this issue. Utimtely
this is -- the relief being requested here is sinply
that the District seek an area variance to present
exactly the kind of evidence that they have tried to
shoehorn into a hearing about the proper
interpretation of zoning regulations. That's what's
bei ng asked here.

No one is taking the position that |ight
pol es shoul d never be erected anywhere in the
District. There just needs to be process around it,
and that vein of there needs to be process around it
i s throughout the Zoning Conmi ssion's brief
consi deration of the proposed changes by the Ofice
of Planning. The | anguage here is clear, |ighting
pol es are structures.

That requires additional process on the
part of governnent agencies to nake sure it's not
creating undue inpacts. |t |ooks |like DGS and DPR
are ready to present that, because they tried to
present it here. So, let's nove forward, let's have
a clear definition that doesn't lead to absurd
results, where even the zoning admnistrator really

isn't sure what qualifies as a structure.
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What can be erected in soneone's
residential backyard. So, that's what's
fundanental | y being asked here, just nore process.
Thank you.

VI CE CHAIR BLAKE: Thank you all, thank you
very nmuch everybody, for your testinony today. So,
| amgoing to close the hearing, and the record, and
di sm ss everybody. Thank you very nuch for com ng.

M5. MOLDENHAUER: Thank you for your tine.

MR. HARESI GN:  Thank you.

VI CE CHAI R BLAKE: Board nenbers, it's a
busy day. W can look, | want to kind of survey and
see where we are. Conm ssioner Wight, what are
your thoughts?

COWM SSI ONER WRI GHT:  Well, this is a very
difficult case, and |'msort of wearing three
different hats. Certainly |I'mserving today on the
BZA, but I'malso on the Zoning Comm ssion, and was
i nvol ved with the omibus bill where there was
| anguage presented that attenpted to basically just
solve this by saying light poles are not structures,
maki ng that there, because | think what's in the
code now i s anbi guous.

And | think everyone has actually sort of

admtted that it's anbi guous. But back when that
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was consi dered, | had sone concerns about the |ack
of potential process. Again, we have processes not
to try to hold back the normal good intentioned
efforts, but to deal with those unusual issues that
cone up of soneone deciding to put a light pole in
their back yard for no apparent reason that's 80
feet tall.

W have a process to try to deal with those
things. And ny third hat is really as a planning
prof essional, and | know the issue of |ights on
playing fields has been a big issue in every
jurisdiction that |I've worked in, that is always a
significant issue. | want to again reinforce what |
said, which is | actually support lights on playing
fields.

Because | think it's inportant to use those
rare public resources appropriately, and as nuch as
possible. But | also ama big believer in
transparent processes to consider things that are
maj or changes in communities. And although I
appreciate all the conmunity neetings that have
happened, what we're doing here with this public
hearing is ny sort of view of what is a transparent,
del i berative process.

The bottomline is for nme today, | have
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heard a |l ot of inportant information, and | actually
feel like | need nore tinme to absorb, and think
about this, and in ny owmm mnd deliberate on it
before actually taking a vote. So, | don't know,

M. Blake, if you were thinking about whether we're
voting today or not. But | think this has been a
very, very fruitful, inportant discussion.

But | just feel like | need tine to sort of
absorb it a bit nore. So, those are ny thoughts.

VI CE CHAI R BLAKE: Thank you very nuch,
Conm ssi oner Wight. Board Menber Drakeford, what
are your thoughts?

MEMBER DRAKEFORD: | woul d agree that we
definitely heard a lot of really inportant
information as it pertains to the particul ar appeal,
as well as to sone of the concerns. | think that --
sorry, I'mjust going through ny notes. | do think
that there were a few clarifications that | found
somewhat hel pful, particularly around DOB' s
clarification around just the | ong standing
adm ni strative practi ce.

And then also particularly around the notes
that lighting is a peripheral necessity, and
t hi nki ng about that. For ne, and Conm ssi oner

Wight, | certainly hear the comment around public
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engagenent, and the inportance of community
engagenent in that process. | do believe -- and
fromwhat |'ve heard in the process, and
under standi ng that there was the extensive outreach
t hat DPR has done.

As well as al so even understandi ng throug
t he master planning process through the Ready2Pl ay
pl an, that there has been extensive anounts of
conmuni ty engagenent conpleted around this. | do
sonmewhat feel confortable, but | also respect if
Conmi ssi oner Wight needs additional time to nake a
decision, | also respect that as well.

VI CE CHAI R BLAKE: (kay, Madam Secretary,
are you there? Ckay, so we've heard fromthe Board.
| think it would be hel pful if we had a couple of
weeks to think through this. If you would be able t
put us on a decision in a week or two, that would b

great. \Wat do you have avail abl e?

M5. MEHLERT: If you'd |ike we could put
on the March 11th neeting agenda.

VI CE CHAIR BLAKE: (kay, let's do that.
kay, are we set with that?

MS. MEHLERT: Yes.

VICE CHAIR BLAKE: All right, that took a

| ot |onger than | thought, and we do have a great
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deal to cover. So, what 1'd like to do is take a --
how much of a break do you guys need? Speak first,
anybody.

COW SSI ONER WRI GHT:  Maybe 15 minutes to
eat a quick |unch.

VI CE CHAIR BLAKE: 15 m nutes, are you good
with that, Board Menber Drakeford?

MEMBER DRAKEFORD: Yes, that's fine.

VI CE CHAIR BLAKE: (kay, so we're going to
take a 15 mnute break. Actually we'll be back at
1: 30, be back at 1:30, that's when we'll come back,
and we' Il continue. W've got a lot to do, so 1:30.

Thank you.

(Wher eupon, the above-entitled matter went
off the record at 1:10 p.m and resuned at 1:30
p.m)

VI CE CHAI R BLAKE: (Okay. Madam Secretary,
wi |l you please call us back?

M5. MEHLERT: The Board is back from a
| unch break and returning to its hearing session.
The next case is Application No. 21361 of Mshood
A ayi nka. As anended, this is a self-certified
application pursuant to Subtitle X, Section 901.2
for special exceptions under Subtitle E, Section

207.5 to allow a rear wall in a row building to
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extend farther than 10 feet beyond the farthest wall
adj oi ning principle residential building on any

adj acent property.

And under Subtitle U, Section 320.2, to
all ow the conversion of an existing residenti al
bui | ding existing on the lot prior to May 12th, 1958
to a four-unit apartnent house. This project is a
new third story and rear addition to an existing
two-story sem detached principle dwelling and
conversion to a four-unit apartnent house. |It's
| ocated in the RF-1 zone at 1253 Morse Street,

Nort heast, Square 4069, Lot 58.

Thi s hearing began on October 29th and was
conti nued on Decenber 10th, 2025. The Board
request ed subm ssions and schedul ed a conti nued
hearing. Participating are Chairnman Bl ake,

Comm ssioner Wight, and | believe Board Menber
Drakeford has read into the record. And | just want
to know. | believe we are expecting a letter of

aut hori zation for one of the parties in opposition
to have the other party represent her at the

heari ng.

MEMBER DRAKEFORD: And yes, | did want to
note, Chair Blake, for the record, | have read into

t he record.
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VI CE CHAIR BLAKE: Ckay. Thank you very
much, Board Menber Drakeford. Al right. So where
we are is -- let's see. W last heard this case in
Novenber -- Decenber 10t h.

We asked the applicant to provide an
updat ed presentation, invited responses fromthe ANC
and other parties. The applicant submtted a
revised set of plans. | think in Exhibit 75A in
response to the ANC and updated burden of proof in
75B.

The applicant has also submtted a revised
Power Poi nt presentation. So let's see. Can
everyone pl ease introduce thenselves for the record
so we know who's here? Let's start with the
appl i cant.

MR. CARBALLO  Adam Car bal | o.

VI CE CHAI R BLAKE: (kay.

MR. CARBALLO Yes, Adam Carball o,
applicant and architect of record.

VI CE CHAIR BLAKE: Ckay. WII| anybody be
j oining you today?

MR. CARBALLO Yes, | have Shima Safinia
who is also part of ny teamor the architect
applicant. W also have M. Mshood 4 ayi nka who's

the property owner. And | believe M. O ayinka's
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daughter is also on the call as well.

VI CE CHAI R BLAKE: Okay. WII they be
taki ng questions? O you'll be just basically doing
t he whol e presentation?

MR. CARBALLO |'Il do the mpjority of the
presentation. M. Oayinka may want to say a few
words and Ms. Safinia nay also interject and add
some additional testinony fromthe architect
appl i cant.

VI CE CHAI R BLAKE: Ckay. Thank you very
much. Who do we have fromthe parties in opposition

who' s here?

M5. MARTINEZ: M nane is Natalie Martinez.

["mat 1257 Morse Street. Andrew Karay, that's ny
husband who at the past date had the tinme to testify
and at this tine is not on the call.

(Si mul t aneous speaki ng.)

VI CE CHAIR BLAKE: Okay. Al right. kay.

M5. MARTINEZ: And if | may note, | know
t hat we have the individual who called 51 --

VI CE CHAI R BLAKE: Who's speaking? |'m
sorry. Go ahead.

MS. MARTINEZ: The individual who wasn't

able to sign up as a party because they purchased

Neal R. Gross and Co., Inc.

123

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

124

the house after at 1251 Morse is a person who has
signed up to testify. And I know that given the
del ay that we've had, she only has about 15 nore

m nutes to participate. So just noting that there

I s anot her i ndividual nei ghbor who would Iike to say
a few words, but of course --

VI CE CHAIR BLAKE: (kay, great. Fromthe
ANC, who's here fromthe ANC? W've got --

M5. ROBLIN. | am Hi, |'m Anna Roblin.

VI CE CHAIR BLAKE: (Good to see you,
Conmi ssi oner .

M5. ROBLIN  You too.

VI CE CHAIR BLAKE: (kay, great. So we have
both of you here.

MR. KEATS: And |I'm Skip Keats. |'mthe
co-chair of the zoning and devel opnent conmmttee in
ANC 5D.

VI CE CHAI R BLAKE: Excellent. GCkay. Al
right. So | think -- except let's see. W have --

M5. ROBLIN. M. Dawn Boutelle al so
unfortunately couldn't make it off work today. But
| have routinely represented our matching views on
the matter.

VI CE CHAIR BLAKE: (Ckay. And are you going

to get an authorization fromher to represent her
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views, correct? W're going to have that submtted
to the record. |Is that correct? |1'mgoing to nake
t hat assunpti ons.

M5. ROBLIN. She just submtted it to the
record. We're get it in.

VICE CHAIR BLAKE: Geat. kay, great. So
we're all set then. Al right. So what we'll do, |
kind of said what we did before. W heard the case
on the 10th of Decenber.

W' ve gotten a couple of pieces of
i nformation, incremental supplenents addressing sone
of the issues and sone revised plans. So if we
coul d just have the applicant kind of wal k through
the presentation, kind of let us know what's new
and what's happened since we last net, |'d
appreciate it. And then we'll go fromthere.

W' |l have the -- everyone else, we'll have
a typical regular hearing. W'Ill go through each
party having the opportunity to speak and so forth.

But 1'd ask that we kind of stick to -- in the
interest of tinme, we kind of stick to the topic at
hand which we -- the revised plans and the update as
opposed to kind of revisiting stuff that we've
al ready covered as we already have a fairly

extensive record. GCkay. So with that, M.
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Carballo, if you would begin your presentation.

MR CARBALLO.  Yes, sir.

(Si mul t aneous speaki ng.)

MR. CARBALLO Ckay. Yeah, thank you for
allowmng ne to present this project. As you
mentioned, we originally presented this case on
Oct ober 29th and again on Decenber 10th. So this is
our third tinme returning. And you nentioned, we
have made sone adjustnents to our design that we
have put in the record. Am|l allowed to share? O
are you -- or do you --

VI CE CHAI R BLAKE: No, your presentation is
in the record. M. Young, pull it out for us,
pl ease.

MR. CARBALLG  Yeah, if ny presentation
could be shared, that would be helpful. And Il
wal k t hrough sone of the changes that we've nade.
Just starting at the top, we're here seeking relief
for two special exception itens, the first one being
the residential conversion requirenents to Subtitle
U 320.2, pursuant to Subtitle X, 901.2

Specifically, looking at the |ot size of
the property, again, our property is 1253 More
Street, Northeast. That relief seeks to change --

to allow for apartnent units in an RF-1 zoning
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district. The specific title requires 900 square
feet of ot area per dwelling unit.

Qur lot is 3,633 which is nore than enough
to support four dwelling units. That request -- and
that's for a conversion of an existing residential
buil ding prior to May 12th, 1958. Qur structure was
built prior to that date.

And we sufficient nmeet the |ot area for
that property. A second request that we're com ng
before the board is a special exception for rear
addition requirenents for Subtitle E, 207.5,
pursuant to Subtitle X, 901.2. That is also
referred to as the 10-foot rule in RF-1 that limts
rear additions to 10 feet beyond the adjoining or
abutting property.

As you noticed on 1255, that is an
uni nproved structure. Currently, if we were to be
hel d by that requirement, we would not be able to
provi de any type of addition to our property given
that term Certainly, when 1255 is ultimately
renovat ed which | woul d i magi ne woul d happen at sone
point in time, they would be able to build back 10
feet beyond our property as a matter of right.

To tal k specifically about what has changed

since our original presentation on Cctober 29th and
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our | ast presentation on Decenber 10th, we've nade
significant change to our design, sinplifying the
property in a nunber of ways. In our original
presentation as you can see in this slide as well as
If you go to the next slide, we have -- it says that
the current is February 4th. | think we didn't have
a quorumon February 4th, so here we are on the

25t h.

W originally were requested relief for the
side yard setback. W' ve actually renoved that
relief request fromour application entirely. So
we' ve gone fromthree requests down to two requests.

W are in conpliance wth the side yard
setback as a matter of right. So we nmade t hat
significant change. W've also if you go to |
believe the next slide -- sorry, two -- one after
this one if you don't m nd.

You can see in the center inage, we had a
series of piers wth a second and third fl oor
overhang that we've actually renoved fromthe design
of the property. And now we are -- instead of
havi ng the cantil ever, we have a nodest side
addition that does conply with zoning setbacks that
sinplifies the overall design. And there is no

cantil ever.
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There isn't any part of this property
that's built on piers. W've also elimnated a rear
stairwell and | anding off the back of the property,
again, further sinplifying the design so that
there's | ess of a setback. Lastly, we've also taken
i nto consideration the neighbor that's, excuse ne,
at 1251.

That was a structure that had a renovati on
and addition project to it that was approved by the
Board | ast year or maybe two years ago. There's
sort of a nodest |light well at the center of that
property. That property built out entirely to their
property I|ines.

There's not a single window on the entire
side of that property. However, as you can see in
this center picture, we had a w ndow t hat was
| ooking into that light well. W agreed to shift
the w ndow over so there would not be a wi ndow sort
of aligned with that light well, thus sort of
I ncreasing the privacy of that structure.

As far as ot her changes, there was sone
m nor changes if you go to the first page in our
presentation. W originally had a trash encl osure
that was sort of in the mddle of the yard. Even

with the proposed addition, we have nearly a 64 foot
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rear yard setback, if you go to the second page of
t he presentation.

We've shifted that to the rear of the
property adjacent to the parking, maintaining that
64 foot 4 inch rear yard setback and sort of
consolidating those elenents. Not to sort of
bel abor this. But we have nade significant changes
to reduce the scale of the project.

Lastly, we also -- because we reduced the
side yard setback and renoved that fromthe relief,
we went froma three bedroomdensity down to a two
bedroom density for the entire building. So there's
much fewer bedroons in this proposed update which
obvi ously woul d reduce the popul ation of the
bui | di ng but provide still adequate two bedroom
apartnents in the building.

Did | |eave anything out on our changes
fromlast tinme around?

PARTI CIl PANT: | don't believe so. | think
you' ve covered everyt hing.

MR. CARBALLO Ckay. And | think with
that, I'll sort of limt -- and also, with -- one
final itemis that wwth the reduction in the side
yard addition now that it is conpliance with matter

of right, we're actually only proposing 35 percent
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| ot coverage whereas in an RF-1, I'mtechnically
allowed up to 60 percent. So I'mnearly half of the
al l onabl e, even with this what | would consider a
nodest addition of 10 feet beyond our current
footprint or 20 feet beyond the current footprint of
1255. | think 1'll end there.

VICE CHAIR BLAKE: Do | have question from
the Board or the applicant? Al right,

Comm ssi oner.

COMM SSI ONER WRI GHT: It appears that
you' ve had additional conversations with the
nei ghbors and the ANC. And it appears that you've
made some changes based upon their recomendati ons.

Coul d you descri be those conversations and the
changes that you' ve made nost recently based on
t hose conversations?

MR. CARBALLO Certainly. W've net with
the ANC extensively since July. And our | atest
conversations with the ANC from Decenber 10th, |
can't renmenber if we have net with them maybe tw ce
or at | east nenbers of the ANC, maybe not
necessarily the full ANC. But we have nmade changes
such as shifting the w ndow over.

One of the requests that they had was --

and I've I'"'mable to -- can ny presentation be
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brought up and go to page 2? |Is that possible? If
you notice here, we are approximately -- at our
property at 1253, we would extend approximately 3
feet beyond the property at 1257 which is two doors
down and not in any way physically attached to our
property and it is 28 feet away.

They requested that we align the back of
our addition with the back of their property which
was | nproved previously. And they would drop their
opposition. Taking 3 feet out of our property and
limting us to a 7 foot addition would just sinply
make the bedroom practically unusable in that
property.

That was a sticking point that we were not
wlling to bend on. | feel Iike we've net them nore
than hal fway by sinplifying the design on the side
yard setback, shifting the wi ndow | ocation so they
don't inpede the light well at 1251. W even tal ked
about possibly reshaping part of the roof near the
l'ight well.

W tal ked about first that there was a
request for |andscaping along the property |ine that
I's shared with 1255, even though there's a | ot of
mature trees in the backyard of 1255 and there's an

8 foot fence between 55 and 57. W added trees. W
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renoved trees.

| feel |ike we've gone above and beyond
trying to meet the ANC hal fway. But obviously,
there's a ot of nmenbers of the ANC here today that
are still in opposition of this despite the fact
that 1251 was approved | ess than three years ago.
That extends 15 feet beyond where we're proposing to
bui | d.

And they've built to the property line.
W' re not proposing sonething nearly as extrene as
that. But | guess they can speak in their own words
as to why.

(Si mul t aneous speaki ng.)

VI CE CHAI R BLAKE: (Ckay, great. Al right.

I"mgoing to take a little detour here from our

normal course. W have, let's see, testinony from
t he public which we need to take for a couple
reasons. So |I'mgoing to do that. M. Young, can
you nmake that -- bring this person in?

MR. YOUNG | do not see Ms. Ofreda on
anynore. W can have staff reach out.

M5. MARTINEZ: |'m comunicating with her.

| know that there was sonme difficulties with work

and the timng of this hearing. But | just reached

out and see if she's available to hop back on.
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VI CE CHAI R BLAKE: (Okay. So she's not
avai | abl e, right?

M5. MARTINEZ: | can't see the -- like, the
peopl e who aren't --

(Si nmul t aneous speaki ng.)

VICE CHAIR BLAKE: (Ckay. So let's do this

then. |I'mgoing to go -- is the Ofice of Planning
here? Yes, Crystal Myers. GCkay. |'mgoing to go
to the Ofice of Planning and then we'll conme back

to that. Go ahead. How are you?
M5. MYERS: For the record, Crystal Mers
with the Ofice of Planning. W're in support of

this case. W're still in support of this case and
can say on the record the staff report. | did go
t hrough our report, | believe, last tinme. But | can

do it again if you would |iKke.

VI CE CHAIR BLAKE: It would be hel pful if
you woul d just reference the update to your report
In the context of the changes that were made to the
plans. |If there's anything there that would i npact
your opinion in any way, that woul d be hel pful.

M5. MYERS: Certainly. The Ofice of
Pl anni ng continues to be support of the applicant.
Changes reduces what the O fice of Planning

originally reviewed. W were in support of the side

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

135

yard relief which is no | onger needed.

The rear extension is still 20 feet which
Is what we were supportive of. W thought it did
meet the special exception, the general special
exception as well as the specific special execution,
the 5201 review. And we were supportive of the
conversion as well. So we can continue to be in
support of these case.

VI CE CHAIR BLAKE: (Ckay. Thank you very
much. Al right. Does anyone have any questions
for the OOfice of Planning? GCkay. W're going to
nove now to the ANC. M. Roblin, do you --
Conm ssi oner Roblin, do you want to speak or --

(Si mul t aneous speaki ng.)

M5. ROBLIN: Yes, thank you. Oh, yes. |I'm
sure M. Keats wants to speak as well. Thank you
for your tine. M nane is Anna Roblin. I'ma

single nmenber district ANC for this case.

"1l address a few issues here. One, why
we opposed. Two, Ms. O freda's | ack of response
from Carballo. Three, issues regarding the sun
study. Four, what happened wth the revised burden
of proof plans and sun study not getting into the
case in a tinmely manner, causing our conmi ssion to

not have updated information at the tinme that we
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vot ed.

Nunmber four is rebuttal to Carballo's first
point in response to our conm ssion report. And
five, what happened in a neeting we had with
Carball o, the O ayi nkas, and conmunity nenbers. So
first, | owe everybody an apol ogy.

It was ny fault that we didn't get our
conm ssion's report in until the 4th rather than the
28th. For sone reason, | just was sure it was due
on the 5th with the other itens, and | conpletely
didn't remenber that you all had said the 28th for
it. And | told everyone it was the 5th. So |'m
very sorry for the difficulties that that caused.

So nunber one, why we oppose, our ANC voted
to oppose for the follow ng reasons. The conmmunity
I's unhappy with this project. Neighbors are very,
very, very opposed. The 1100 and 1200 bl ocks of
Moore Street, Northeast are in a famly oriented
nei ghbor hood.

The character of the block is historically
conposed of small famly scal e rowhones and sem
det ached homes. And nmany peopl e have been living in
their homes for 10 to 30 years as has M. d ayi nka.

As we said in our report, transform ng these hones

to nultifamly units threatens the integrity of
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remai ning famly sized hones.

It accel erates displacenent pressure and
erodes architectural cohesion. The More Street
community has clearly stated their desire to
mai nt ai n housi ng appropriate for famlies and | ong
termresidents. And this developnent is creating
nore precedent in the neighborhood for high density
conver si ons.

1253 is set to host multifamly rental
units, bringing a nore transient natured building to
a bl ock where a | ot of neighbors have lived for nmany
years and where new arrivals likely nove in, in
| arge part, because of the non-transient nature of
t he nei ghborhood. | believe that Iong termsingle
famly hones are a feature of the RF-1 zone that
nei ghbors strongly want to keep on their street.
Yes, there are a fewother multifamly units on the
street as Carball o has said.

But | believe many of those have been
recently devel oped and are not |ongstanding. Three
nore street BZAs have been heard by our comm ssion,
1251, 1154, and this case. And we have opposed all
of them

They are all being devel oped within the

| ast -- have all been devel oped within the |ast two
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or three years or less or fewer years. W have been
trying hard to preserve the famly orientation of
the 1100 and 1200 bl ocks of Moore Street. |
personally feel that the BZA does not really
consider this type of nei ghborhood transformation to
be a serious problem

And yet it's a devastating process to so
many nei ghbors who see their single famly
nei ghborhood with all the sane nei ghbors they' ve
known and |live next to for so nmany years w apped by
I ncom ng transient buildings and nore and nore of
themuntil the nature and anbi ence of their
nei ghborhood is greatly changed. They're fighting
it tooth and nail. | believe that this Board
choosi ng not to oppose based on this kind of damage
t o nei ghbor hood character is one of the biggest
factors in the destruction of famly oriented
nei ghborhoods in the District and across the
country.

As the ANC, it's clear to nme that this is
what nei ghbors believe and want this Board to do.
This has been said to nme many tines in many
di fferent ways over and over by constituents. Wth
all due respect, | don't believe that this Board is

sufficiently protecting nei ghborhoods fromthis type
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of loss of famly orientation and character.

It seens as though you support devel opnments
W thout regard for what this type of erosion of
famly orientation is doing to them whereas |
believe that as probably the nost inportant -- it's
probably the nost inportant feature of the RF-1
zone. It deserves full protection as being such.
And exceptions should probably only be made for a
third unit and not nore.

Here is an Al overview of the RF-1 zone
that | googled. | know we all don't need to hear
this really. But ny point is that it seens as
t hough the Board routinely mnimzes this issue
while to many residents the issue is everything to
t hem

| apol ogi ze, but | feel conpelled to speak
to the elephant in the roomhere. GCkay. This is
t he googled quote. The RF-1 zone in D.C.,
Residential Flat-1, is for | ow density rowhouse
nei ghbor hoods aimng to preserve historic character,
pronote wal kability, and allow up to two dwelling
units, often a main house and a cellar accessory
unit on small |ots supporting housing affordability
and aging in place.

The first purpose of RF-1 that they list is
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to preserve character to maintain the | ow scale
rowhouse aesthetic and nei ghborhood feel. So |
really hope that this Board woul d consi der shifting
their orientation to being nmuch nore protective of
RF-1 and simlar zone's character because |osing the
character of a neighborhood that is basically single
famly residences really devastates residents. This
aspect of their neighborhood' s character neans
everything to them | believe that this is the nmain
reason - -

VI CE CHAI R BLAKE: M ss?

MS. ROBLIN  Yes.

VI CE CHAIR BLAKE: Just do ne a favor.

M5. ROBLIN  Yes.

VI CE CHAI R BLAKE: Your testinony that
you're reading on is in the record. So if you could
focus on the points regarding the sun study and so
forth you specifically got, it would be very
hel pful . Thank you.

M5. ROBLIN. Ch, sure. O course. Thank
you. The issue regarding the sun study, it was very
di sappointing. | had to strongly ask for a nore
t horough sun study two or three tinmes before
Carballo said that they would do one. They told us

that they would do it while neeting to discuss
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I ssues on Novenber 11th.

| then asked M. Carballo who would do the
shadow study, and he said that he would do it. [I'm
not at all trying to cast dispersions. |'msure as
M. Carballo said that he would not do anything that
woul d affect his reputation.

However, a former zoning commttee co-chair
of ours told nme that it's not best that a devel oper
do their own shadow study. It's always best that
it's taken to a third party professional. M.
Martin and M. Karay GOVERNOR LEE: that the sun
study has several inaccuracies, incorrect
di mensi ons, inconsistent nodeling of adjacent
bui | di ngs, and fl awed shadi ng assunptions t hat
render the results inconclusive.

So | ask that if possible the Board anal yze
this sun study for whether there is reason to
beli eve the study should not be taken at face val ue.

| think that would be the nost inportant thing |ike
you said. Thank you.

VI CE CHAI R BLAKE: (Ckay. Thank you very
much. Let's see. Conm ssioner, you had the -- |'d
like to hear fromyou as well.

(Si nmul t aneous speaki ng.)

MR. KEATS: Do you need ne?
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VI CE CHAI R BLAKE: Yes.
MR. KEATS: |I'mnot technically a

conm ssioner. |'mthe co-chair of the Zoning and

Devel opnent Commttee. As noted, the sun study is a

concern to the i mmedi ate nei ghbors there.
| would like to coomend M. Carballo and
his teamfor the revisions they made in |ight of
what the nei ghbors requested, particularly for 1251.
Thereby the wi ndows have been shifted, et cetera.
| understand why they want the extension.
| also know that the neighbors don't want

the rear extension. Because if it doesn't happen,

then their bedroom count goes down further. But the

surroundi ng nei ghbors are opposed to that and the
conmttee represents -- well, we try to strike a
bal ance.

But in this case, we are supporting the
position of the ANC which was that it's not to go

ahead. They oppose it because of the nei ghborhood

di sagreenent on the matter. | do believe | disagree

wi t h Conm ssi oner Roblin about the sun study being

i nsufficient.

| believe to ne at least, it was adequately

expl ai ned why there appear to be discrepancy,

al t hough I'mnot an expert onit. So it's possible
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t hat what Andrew Karay and Natalie Martinez say is
possibly true. They live there, so they're nore
aware of how the sun placed on things.

|"msorry for ny slightly scratchy voi ce.
|'ve been fighting a cold. But to enunerate things
that were renoved, the letter we di scussed, Liza
Ofreda wanted it -- said it wasn't necessary. So
that's been renoved.

The shrubbery has been readjusted, renoved
per Natalie and Andrew s request. And for that, |
thank M. Carballo. Then, of course, the general
concerns that have been expressed by the
Commi ssi oner, we are concerned about the
nei ghbor hood changi ng from predom nately single
famly hones to units wth flats because it would
change the tenor of the nei ghborhood.

That is true and that is of great concern
in Trinidad. Those are ny remarks. The rest of it
Isin the testinony |'ve already submtted.

VI CE CHAI R BLAKE: Thank you very much.
Does anyone from our Board have any questions for
the ANC representatives? M. Carballo, do you have
any questions for the ANC representative?

MR, CARBALLO. | don't have any questions
specifically to the ANC nenbers. If I'"mable to
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respond to sone of their comments.
VICE CHAIR BLAKE: W can do that a little

bit later on in the rebuttal section. GCkay.

MR. CARBALLG [I'Ill hold ny conments.

VI CE CHAIR BLAKE: Thanks. | appreciate
that. Let's see. W'Ill now hear fromthe parties
In opposition. | see Ms. Boutelle, you joined us

now. |s that right?

MR. YOUNG Comm ssioner, you may wish to -

VI CE CHAI R BLAKE: Wio's this? Wo's here?
Let's see. O the parties in opposition, | see two
peopl e here but no one is saying anything. Let's
see. Who's under Andrew Karay?

MR. KARAY: H, yes. | am Andrew.

(Si mul t aneous speaki ng.)

MR. KARAY: Dawn is saying that she's
unable to unnute her mc.

VI CE CHAIR BLAKE: Dawn, you can't -- okay.
You cannot unnmute your mic. So why don't we begin.
Wio wants to speak between the two of you first?
You're here, so | guess you can go first.

MR. KARAY: Yeah, | can speak. And |
bel i eve Dawn has sent a letter to M. Reed that

what ever we say she's behind. So, thank you,
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menbers of the Board. |'ve spent a lot of tine on
this case. Your feedback pronpted our applicant to
correct several mmjor deficiencies. But we believe
that significant issues remain unresolved. W
think, fromthe beginning, that the applicant's
filing contains persistent errors, whether they're
measurenents, incorrect adjacent property

I nformation, descriptions.

These i naccuracies continue to be in CVote
(phonetic) and nmade it difficult for the neighbors
to understand and eval uate the proposal itself. W
repeatedly had to correct the record just to keep
t he process accurate. After the Cctober hearing, we
met with the applicant on Novenber 11th.

In that conversation, we nmade it clear that
our support the unit conversion -- that we would
support unit conversion and w thdraw our opposition
i f the rear addition were reduced to a nore nodest
RF-1 appropriate depth. Qur concern has al ways been
the massing, not the nmulti-unit use. And the
appl i cant has repeatedly declined to nmake that
adj ust nent .

The updat ed subm ssions still do not neet
the burden of proof in our opinion. As required

regul ations, they are self iterative. They
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constantly conformto thensel ves.

VW think the sun study had errors init,
whet her it be heights, setbacks, nodel conditions
when there actually was no sun. And the applicant
submtted edited real estate |isting photos of ny
own personal home to inply lighting conditions which
are naturally altered for marketing purposes and do
not depict actual site conditions. And | personally
bel i eve that was very inappropriate and in poor
taste.

Lastly, the applicant did not disclose to
t he ANC or nei ghbors that they were seeking a 20-
foot rear addition special exception. That was a
material omssion at a critical stage of review.

And several statenments to neighbors including that
t he applicant planned to live in the unit conflicts
what is now being represented.

Under Subtitle E, 5201-4, the applicant has
not denonstrated the prognosis for the inpacts to
light and air or that it would visually intrude into
the rear pattern of the block. The three story, 20
foot extension is not in harnony wth the purpose of
RF-1, and it will adversely affect neighboring
properties contrary to Subtitle X. W entered this

process wi th nodest conpliance additions.
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And unfortunately, we are still left with
an oversi zed proposal supported by a tangle of
massive filings in the record as I know you all are
wel |l aware of that we think were made unreliable.
And for these reasons, we respectfully ask that the
Board deny the request for relief. Thank you.

VI CE CHAIR BLAKE: Thank you very much.
Does anyone have any questions for the -- any
nmenbers of the Board have any questions for the
party in opposition? Sure. Conm ssioner, go ahead.

COW SSI ONER WRI GHT:  So ny under st andi ng
and this also was in materials that | saw that M.
Keats submtted is that there had been a proposal
that if the applicant reduced the length of the
buil ding by 3 feet that that would be consi dered
acceptabl e and that there would be support for the
application. | would Iike to understand. A
building of this size, | honestly think 3 feet is
goi ng to be sonewhat inperceptible.

And | do understand the idea of -- which |
| earned today is the goal was to have it line up
with the house. | don't know if that's your hone or
not, the house that's one house away. Yeah. And so
what's nmagi c about the 3 feet? That's just ny

guestion because | think it's probably pretty
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I nper cepti bl e.

MR, KARAY: Sure. So if you were to | ook
on Googl e i mages of Mbore Street Northeast. So on
our block, you'll notice that there are several
types of single famly hones. So on the east side
of Moore Street towards Trinidad Ave., there is a
bl ock of, | believe, | think I want to say eight
r owhones.

Sonme have the additions that are 17 feet.
Sonme have nore. Sone of the extension but sone of
themless. Usually they are no nore than 17 feet.
The property that we're tal king about, 1251, is only
attached to 1253.

And historically, there were always two
sets of al nost hones that had openi ng spaces on
both. So you two bl ocks, space, space, two bl ocks,
space, space, two blocks. On that 3 feet, what that
I's doing is adding shade to spaces in between the
honmes that were neant for increased air, |ight, and
privacy.

So unli ke nost rowhones where it's kind of
a consi stent bl ock across the street, these gaps
were very intentional in creating a nore airy feel
to the street or genuine single famly use. That is

why we think at least lining it to the nearest bl ock
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woul d be nore appropriate as opposed to the nmassing
of, | believe, 1251 which was a controversial kind
of build. Because not only the side yard addition
but the rear and the top.

The issue that we're running into now is
t hat when you add the third floor which in right, at
t he basement which is in right, go back within
certain feet within right. But now you add the 10
feet. You're not just adding 10 feet on two floors
| i ke nmost historic hones. Now you're adding 10 feet
on three stories which is creating this, |ike,
conpoundi ng i npact of the building itself.

And it's no longer these individual asks,
one by one. |It's tough to read off. But they are
conmpoundi ng each other, right? It's taller. It's
deeper. And the third floor is also going back that
same anount. And so it's the conpoundi ng i npact of
this that is really the concern

COW SSI ONER WRI GHT:  Yeah, | nean, | would
say that the newer -- is it 1251 that was approved a
coupl e of years ago and has now been built out? |
will tell you |l think is not sonmething | would ever
have voted for. It's much, nuch too big.

| do think that they have sinplified and

made their proposed addition a bit smaller. And |
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understand that you all have seen that happen al so.

But the last sticking point was sort of can they
pull it in another 3 feet. And so, again, | just
sort of wanted to know where the 3 feet canme from
But | appreciate your expl anation.

MR. KARAY: Yeah, and | appreciate that and
respect that. | think it's inportant to note that
1251 | don't think was actually approved by the ANC
either. It just kind of bulldozed the bully on the
bl ock. Like Anna said, one of our biggest concerns
I's just continual conpounding of nore floors, ny
dept hs, expanding and slowy taking over the bl ock.

COW SSI ONER WRI GHT:  Yeah, | nean, | wll
say | amsynpathetic to the idea of converting sone
single famly rowhouses into nultiple units. |
mean, | as a young person in Washington, D.C. in
1994 was able to nove into a building in Dupont
Circle that had been one single famly house but had
been converted into four flats. And that was great
for me as a young person who was engaged but not yet
marri ed, had not yet had children.

It allowed us to have a space that we did
stay in after we got married, after we had a child.

W never woul d've been able to nove into a single

famly house. It gave us -- and we were very famly
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oriented. We were a famly.

But it gave us the opportunity to be in the
nei ghbor hood and nove into sonething we coul d
afford. Before, we could save noney to buy a single
famly house. And so |I'msynpathetic to the idea of
creating opportunities for perhaps very snal
famlies or newfamlies to nove into a nei ghborhood
t hat doesn't necessarily nean noving into a single
famly house.

So | did want to address that because |
know t hat Conmi ssi oner Roblin brought that up. | do
think flats can be famly oriented, especially for
young famlies that are just starting out. And I'm
still trying to westle wth does the 3 feet that
you' ve asked as a reduction, does that nmake or break
the project? And I"'mstill trying to westle with
that. But thank you for your response.

MR. KARAY: Yeah, and if | may answer. The
3 feet is trying to cone to a reasonabl e concl usi on.

We understand what the applicant is trying to do.
We appreciate all the work that's come into this.

That's nore of an effort of us trying to
find sonme mddle ground. Frankly, if it was, you
know, conpletely up to us, you know, they build,

right. They can do the 10 feet, build three floors,

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

great. But unfortunately, that isn't what's being
asked here.

W al so do have snal |l er apartnent buil di ngs
not on Moore Street but along West Virginia Ave.,
along Florida Ave., certainly wthin the Trini dad
nei ghbor hood al ong those busi er conmmerci al
corridors, not a continual reduction of the Iimted
single famly stock that exists that as our ANC has
alluded to is longtime residents that slowy but
surely kind of get weeded out over the years as
t hese projects take over.

VI CE CHAI R BLAKE: (Ckay. Thank you.
Commi ssi oner, do you have any other questions?

Board Menber Drakeford, do you have any questions?

MEMBER DRAKEFORD: No, not at this noment.

VI CE CHAIR BLAKE: Okay. Al right. Let's
see. M. Young, is there anyone that w shes to
speak? GCkay. So what we're going to do now is
we're going to go on to M. Carballo's rebuttal.

You' ve heard a lot of testinony, M. Carballo, from
several folks. And if you have any questions or
comments you'd Iike to nake about that, please do in
your rebuttal.

MR. CARBALLO Certainly. | guess in

response, |'ve heard a | ot about the nature and

Neal R. Gross and Co., Inc.

152

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

153

scale of the area in the Trinidad, specifically the
1100 and 1200 bl ock of Moore Street Northeast. 1'l]
remnd the Board and everyone |listening that we are
in an RF-1 zoning district. RF stands for
residential flats.

It is the intention of the zoning of the
District to allow areas for the devel opnent of
residential flats or apartnents. This is sort of
the cornerstone of the RF-1 zoning district. So
we're not here to necessarily debate whet her
apartnents should be allowed or not. They are.

They are allowed as a matter of right.
Specifically for overdevel opnent or this notion of
over devel opment, there are checks and bal ances put
in place with respect to |lot area and | ot size. W
meet the mninum | ot requirenents to provide for
dwel i ng units.

Qur property is 3,633 square feet, allow ng
rightfully so 900 square feet of |ot area per
dwelling unit. W neet that regulation and the
burden of proof for a special exception as a matter
of right. Further that, there are sone questions
about our sun study.

W conducted a 26-page extensive sun study.

We built a three dinensional nodel, a digital nodel
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of three houses up, three houses down based on GPS
in a programcal led Revit, an extensive sun study
t hat showed no substantially adverse effect to any
of the properties. | think the issues that people
are pointing out on our sun study is that they did
not like the results of the sun study and call ed
into question the sun study itself.

The sun study was taken at various
different tines of year, different tinmes of day.

And as a check, we renoved every single tree in the
back yards of 1255, 1257, 1253, 1251, et cetera, to
show wor st case scenario if someone would come

t hrough and renove all of those nmature trees.

That's not actually reality. There's lots of mature
trees.

So | think that -- and again, | think we've
gone wel| above showing this information. And as
Conm ssi oner Wight questioned, this whole 3 feet
notion, we're talking about 3 feet that's -- that 3
foot bunp out is 28 feet away fromthe two
nei ghboring properties away. | just don't see how
that's going to affect anybody.

And it seens unreasonable for nme to only be
able to go back a 7 foot addition which is |ess than

the length of a sheet of plywood to build the
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addition off the back where our current footprint

is. We're sinply asking for 10 feet beyond our
existing footprint. The adjoining property at 1255
which is currently uninproved could build to that
point as a matter of right tonorrow if they got
their building permt, of course, and not have to go
t hr ough t he Board.

We're sinply just asking to do what our
only physical ly adjoi ni ng nei ghbor woul d be all owed
to do as a matter of right. Even with that nodest
addition, we're at 35 percent |ot coverage. RF-1
al | ows 60.

W have a 64 foot 4 inch rear setback that
we're providing. RF-1 allows 20 feet for the rear
setback. This is not an overreach. This is not an
exanpl e of what occurred on 1251 which incidentally
goes 15 feet beyond where we are proposing to go
back on.

This is by no neans a land grab. O we are
trying to make nodest two bedroom apartnents here
that a famly could enjoy. And as Conm ssi oner
Wight nentioned, like, if | take 3 feet out of a
bedroomthat's 12 feet deep, | have a 9 foot
bedroom That's not great.

It al nbost makes it unusable. Now |I'm going
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froma two bedroom down to a one bedroom One
bedroom apartnents really don't serve fam i es.

Wien | was a kid, | lived in a two bedroom apart nent
and it was plenty for ny brother and ny parents and
|. But it's not a long-termsolutionto live in a
one bedroom apart nent.

Two bedroons, at |east you can support a
famly in that space. So we're trying to provide
good space for residents. M. dayinka, ny client,
he's owned the property since 1990.

He's lived at the property. H's brother
lives at the properly currently. He's finally able
to afford to inprove this property. And this is
sonething that he's been part of this community for
36 years.

He is not trying to get any nore than he
deserves, so to speak. | nean, he's not trying to
negatively inpact the neighborhood. He is trying to
i nprove this property so that it can be enjoyed for
another 36 years for that matter. So that's really
all "Il say.

VI CE CHAIR BLAKE: Ckay. Thank you very
much. Al right. Well, we're kind of al nost here.

But I'"mgoing to do this just to close it out. M.

Karay, do you have any -- the parties in opposition,
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do you have any closing remarks, very brief closing
remar ks?

MR. KARAY: [|'msorry. Can you repeat that
one nore tinme?

VI CE CHAIR BLAKE: Do you have any very
brief closing remarks?

MR. KARAY: No, not necessarily closing
remarks. | think everyone has said everything they
could to the point of exhaustion.

VI CE CHAI R BLAKE: Ckay. Thank you very
much. M. Carballo, do you want to add any cl osing
remar ks?

MR. CARBALLO | don't believe so. But M.
A ayinka, if you have any words. |'mnot sure if
it's appropriate for himto speak now. But | think
|"ve stated everything that I can, and | think that
we net the burden of proof for both special
exceptions we're seeing today. And I'll close on
t hat record.

MR. OLAYI NKA:  Yes, Conmm ssioner. | have a
witten statenent, but I'mgoing to make it very
short. Since M. Carballo also raised, talk about a
coupl e of things about ne. Gkay. Yes, ny wife and
I, we own this property at 1253 Moore Street since

1995 precisely.
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And then previously, we operated a
community residential facility, CRF, in this house.

| also served as a teacher at Eliot Junior Hi gh
School. And nost of ny students live in this
nei ghbor hood in the '90s.

So |'maware that there's a significant
demand for housing in D.C. And we are sinply taking
a reasonable zoning relief to allow us to continue
using this property. So we have worked through the
zoni ng and ANC process in good faith towards this
process.

W made nmultiple, a couple of revisions and
adj ustnment in response to feedback. So the proposal
before you today reflects a noderate and thoughtful
design that we believe is appropriately within the
surroundi ng nei ghborhood. W are sinply trying to
make reasonabl e i nprovenents to a long held famly
property.

Qur famly has been here for decades. And
we intend to remain here for generations to cone.

So we respectfully request the Board's
consi deration. Thank you.

VI CE CHAI R BLAKE: Thank you very much, M.
A ayi nka. Thank you very nmuch. W have

unfortunately a little bit of another little change
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here. W have one person fromthe public, |

believe, which | believe is actually a nearby
resident that w shes to speak. M. Young, could you
bring her in, please? Hello? M. Ofreda? kay.
|s she on the |ine and nuted?

M5. OFFREDA: Hello. Are you able to see
me today? Thank you so nuch. |'mteaching -- |'ve
been teaching all day long. |'ve been popping in
and out of the class to try to foll ow al ong.

Thank you so much for giving ne the
opportunity to speak today. |'mnot sure if you're
able to pull up ny slides, ny Exhibit No. 67. |It's
t he Power Point that | submtted.

VI CE CHAIR BLAKE: Let ne say this before
we begin. | understand you're new here. But as the
nmenber of the public, you'll have three mnutes to
present. W actually can allow you to put your
slide presentation in, but you have three mnutes to
present your (audio interference). So, M. Young,

i f you can pull that up, we can do that. But we
have to keep it relatively short. Ckay?

(Si mul t aneous speaki ng.)

M5. OFFREDA: Sure. |I'mready as |long as
the interpreter can see ne okay. Are you ready for

her to begin presenting?
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VI CE CHAI R BLAKE: Yes, we are.
could you please pull up that slide?

(Si mul t aneous speaki ng.)

MR. YOUNG Yes, what was the exhibit?

What was the exhi bit number?

M5. OFFREDA: 67. Are you ready for ne to

present ?

VI CE CHAI R BLAKE: Yes.

M5. OFFREDA: (kay, great. Thank you so

much. So this PowerPoint sunmarizes the inpact of

t he nei ghboring buil di ng changes.

VI CE CHAIR BLAKE: Just a second.

second. | don't see the PowerPoint. GCkay.

we go. Go ahead.

M5. OFFREDA: And I've lost ny interpreter.
kay. Now | can see her. So ny PowerPoint is a
summary. And if you could advance the slides,

you'll be able to see the pictures. There

| npact that you'll be able to see fromthe

constructi on.

| just bought the property. So as you can

see fromny pictures, the light well is

significantly inpacted. It's a big benefit of ny

property which is 1251. The light well is
significant part of ny property.
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And by adding the extension to the approved
-- to the approve the extension of the other
building will block my light fromthe light well.
If you don't mnd noving on to the next slide. As
you can see here, the back has trees with |ight
com ng t hrough.

The extension of the building adjacent to
m ne woul d block that. |If you can advance the slide
again. You can see the sunlight is com ng through
the wi ndow there. And his light study, the sun
study, what | call the light study said that there
woul d be no significant inpact to ny light or no
I mpact to ny light at all. But that's not true.

As you can see, | have plenty of [|ight
com ng through ny w ndow now. |f you can advance
the slide again. So you can see the light comng in
the full kitchen and the |living space. It's a huge
light well. |If you can advance the slide again.

As you can see, there's light on ny
property. Wthout that addition, the height and
| ength of the building, I would conpletely |ose all
of my light in that space. |f you can advance the
sl i de agai n.

This is another view of the light well that

you can see. This is where the planned basenent
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stairs or access stairs to the basenment woul d be
woul d affect my privacy as well. It would affect
both ny privacy and ny |ight.

They said that there would be no inpact on
my privacy and light. You can advance the slide
again. So this nentions ny brief request. It's a
summary of the inpact on ny honme and ny |iving
condi ti ons which would be quite significant if the
building is built both up and out.

| tried to get it in as quickly as
possible. That's all fromne. Thank you so nuch
for allowng ne the opportunity to speak. | really
|l ove this community and | really hope -- and I'm
sorry. \Wen the slides went down, the interpreter
| ost her view. So |'mgoing to have her repeat her
| ast sentence again.

Thank you so nmuch for giving ne the
opportunity to be able to speak. | love this
property and | really want to be able to enjoy
living there and not having that negative inpact on
nmy light and ny life and ny |living space and ny
privacy. Thank you.

VI CE CHAIR BLAKE: Thank you. Thank you
very much. Do ny Board nenbers have any questions?

(kay. Thank you very nuch. Does anyone fromthe -
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- M. Carballo, do you have any questions for the

W t ness?

MR. CARBALLGO | think maybe just a point
of clarification. | never said there would be no
inmpact. | think the termis no substantial adverse

I mpact. My sinple question is as a new resident, |
bel i eve this nei ghbor purchased their condo within
the | ast six nonths.

This is the 1251 building that has a |ight
well at the center of the property that nmeasures 5
foot 11 by 11 foot. |If light was that inportant to
this owner, why did they purchase a property |ocated
on the | owest part of the building that had zero
w ndows al ong the entire side of the property and
their only light was through a very small [ight well
that was in the mddle of the property and the
property was built to the property [ine? CQur
addition, the third floor addition is done as a
matter of right. | question the pushback
consi dering the context.

VI CE CHAIR BLAKE: (Ckay. That wasn't quite
a question, but | understand the rebuttal. Does
anyone in the Board have any ot her questions? Ckay.

So I'"'mgoing to close the hearing, close the

record. 1'mgoing to dismss the witnesses. Thank
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you all very nmuch. | appreciate the input. Ckay.
That's everybody in place.

THE | NTERPRETER: As a point of
clarification, would you |ike the closed session to
remain interpreted for the record?

VICE CHAIR BLAKE: It's not closed. It's
open.

THE | NTERPRETER:  Thank you.

VI CE CHAI R BLAKE: (Ckay. Having reviewed
this, we're going to nove on to our deliberations or
we'll see where we are. |'mgoing to start with
Comm ssioner Wight. \Wat are your thoughts?

COW SSI ONER WRI GHT:  Thank you. This is a
hard case, and | really appreciate how so nmany
peopl e in the neighborhood are very commtted to
t heir nei ghborhood. W're only really being asked
for two things. Again, | think as was just
menti oned, addi ng another floor is allowed by right.

That can happen w thout ever comng to us.

They are doing a request for an exception
on the side yard. They're neeting the side yard as
requi red by design code. The two things that
they're asking for is allowi ng the conversion to
four units -- to a four unit apartnent house and

secondly allowng the rear wall to extend farther
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than 10 feet beyond the farthest rear wall of any
adj oi ning principle residential building.

And it is going 10 feet beyond the property
that is next door. And it's 20 feet -- I'msorry.
It's 20 feet beyond the building to the east. |[|'ve
t hought about this a |ot.

| was initially very concerned about the
very first proposal that we saw. | again said |
don't think | would ever have voted for sonething
i ke 1251. | think that's nmuch too big.

And | appreciated that this applicant did
work to sinplify and reduce their proposal. | think
the fact that in conversation with sone of the ANC
and nei ghbors, it canme down to can you reduce it
another 3 feet. | just feel like that 3 feet is
essentially inperceptible. And although | feel Iike
this is pushing the envelope a bit in terns of what
| would find acceptable, |I'mready to support the
application with the changes that have been nade.

VI CE CHAIR BLAKE: Ckay. Thank you very
much, Conm ssioner. Board Menber Drakeford.

MEMBER DRAKEFORD: Yes, | would agree. |
do appreciate the applicant's willingness to work
with local community stakehol ders to nake

adj ustnents to the project as well as Comm ssi oner
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Wight indicated as well what the primary focus is
of our review today. And | also would align nyself
with her comments and prepared to support the

appl i cati on.

VI CE CHAIR BLAKE: (Ckay. Thank you. Ckay.

| too want to first acknow edge the effort nade by
the ANC 5D to voice the cormmunity's concerns. |'I1
al so note that the Commssion's effort to reach a
conprom se between the parties, holding the
meetings, and naking sure that they had the
conversati ons.

It was a little rough at one point or
another. | note that several of the concerns raised
by the ANC whi | e understandable froma comunity
perspective are not directly tied to | egal standards
governing this application. Concerns about broader
nei ghbor hood trends, perceived shift fromfamly
ownership to rental occupancy, precedent setting
I nplications, and the dissatisfaction with
applicant's communi cation of filing tinely are
policy and process issues rather than criteria under
whi ch the Board has authority to act. The Board's
task is really limted to eval uating whether the
speci fic proposal as designed neets the applicable

speci al exception standards for requested relief.
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The criteria for U 320.2 is really
straightforward. The building existed prior to My
1958. The structure remains in place at the tinme of
commtting. The lot contains 3,633 square feet
whi ch exceeds the square foot requirenent and the
proposal includes the required IZ unit.

So under E 207.5, the rear yard extension
and side yard -- the rear yard extension is
consi dered under X 901.2 with the renoval of the
side yard requirenment which nmeans the Board nust
det erm ne whether the addition has substanti al
I npact on the neighboring properties with regard to
actually as it still turns out light, air, and
privacy, less so visual intrusion. And | think the
| egally rel evant concerns raised by both the ANC and
the parties in opposition center around the 20 foot
rule -- 20 foot extension and 3 story addition.
Specifically rather, the depth and massi ng unduly
affect light and air, particularly at the |light well
on 1251.

And al so whet her the proposed basenent and
upper |evel w ndows conprom se privacy. Wether
rear mass visually intrudes upon the character and
scale of pattern is another issue that we consider

but | ess so under the general standard. So |
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bel i eve these concerns are | argely considered under
the analysis that was provided with E 5201 and 901.

And as for the light and air, the record
i ndi cates that the proposed rear wall would align
with the rear massi ng of the adjacent property which
I's previously expanded at a simlar depth. The
nei ghboring property at 1255 does not contain
wi ndows facing the subject property. Based on the
pl ans and geographi cal representations in the
record, it doesn't appear that the extension would
unduly dimnish available light or air to adjacent
dwel | i ngs on privacy.

The applicant revised plans to shift down
bedr oom w ndows to avoid direct alignnment with the
light well at 1251 and renoved other el enents raised
by nei ghbors. The side yard although reduced
remai ns open and does not introduce w ndows directly
facing into 1255. Considering these factors, | do
not think the privacy of neighboring properties
woul d unduly be conprom sed.

Toget her, these findings lead ne to
concl ude that the proposed addition should not have
a substantially adverse effect on the use or
enj oynent of any abutting or adjacent dwellings.

And the proposals appears to be in harnony with the
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general purpose and intent of the RF1 zone. So
based on these findings, | don't find the advice of
ANC 5D persuasive, and | believe the applicant has
met the burden of proof to be granted the requested
relief.

W agree with the Ofice of Planning's
anal ysis and give great weight to the reconmrendation
for approval. 1'Ill also be voting in support of the
application. So with that, I'mgoing to nmake a
notion to approve the anended application as witten
and captioned by the Secretary and ask for a second.

Board Menber Drakeford.

MEMBER DRAKEFORD: | second.

VI CE CHAI R BLAKE: The notion has been nade
and seconded. Madam Secretary, would you pl ease
conduct the roll call vote.

M5. MEHLERT: Please respond to the chair's
notion to approve the application. Chairnman Bl ake.

VI CE CHAI R BLAKE: Yes.

M5. MEHLERT: Board Menber Drakef ord.

VMEMBER DRAKEFORD:  Yes.

M5. MEHLERT: Comm ssioner Wi ght.

COW SSI ONER WRI GHT:  Yes.

M5. MEHLERT: Staff would report the vote
as 3to 0to 2 to approve Application No. 21361 on
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the noti on made by Chairman Bl ake. It's seconded by
Board Menber Drakef ord.

VI CE CHAI R BLAKE: (Ckay. Thank you all.
All right. W are going to go on to our next case
of the hearing session.

M5. MEHLERT: Next is Application No. 21360
of M & Potomac Streets Associ ates as anended. This
Is a self-certified application pursuant to Subtitle
X, Section 1002 for area variances fromthe | ot area
requi rements at Subtitle D, Section 202.1, the | ot
occupancy requirenents of Subtitle D, Section 210.1,
and the rear yard requirenents of Subtitle D,
Section 207.1. This is a principle dwelling a new
sem - det ached bui | di ng.

It's located in the R 3/GI zone at Prospect
Street, Northwest, Square 1206, Lot 832. This
heari ng began on Cctober 29th. It was conplete on
January 21st, 2026. The Board began deli berations
on January 28th and continued the neeting to
February 11th.

On February 11th, the Board al so granted
the applicant's request to reopen the record and
schedul e a further hearing. Participating are
Chai rman Bl ake, Board Menber Drakeford, Comm ssioner

Wight. Also before the matter the party in
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opposition has filed or included a notion and a
response to strike sone | evel of subm ssion or a
nmotion to dism ss the application.

VICE CHAIR BLAKE: Ckay. Let's see if the
-- | want to first do the introductions. If the
applicant is here, would you please introduce
yourself for the record and anybody el se who will be
j oi ning you.

MR. KEARLEY: M nane is G egory Kearl ey,
and I'mw th Inscape Studio. And |I'ma prospective
purchaser of this property. And the current owner,
| believe, is also present. He will be here to
answer questions as necessary. But | wll be
presenti ng.

VICE CHAIR BLAKE: Ckay. Let's see. |Is
the party in opposition here? Yes. Wuld you
pl ease i ntroduce yourself for the record?

M5. PERKOABKA: (Good afternoon. Joanna
Per kowska joining fromthe 1220 Potonmac Street,
Nort hwest, party in opposition.

VI CE CHAI R BLAKE: Wl cone, Ms. Perkowska.

Al right. So we're all here. W began

deli berating this application back on the 28th of
January. But we weren't really able to read a

deci si on.
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The applicant sinply asked the Board to
reopen the record for supplenental materials. The
Board approved that request in its February 11th
nmeeting session. The supplenental findings are now
in the record in Exhibit 56 A through D and incl ude
a revised self-certification formw thdraw ng the
request for an area variance for side yard relief
and updated architectural plans and el evations
showi ng the proposed structure with conpliance side
yar ds.

The party in opposition and ANC required
notice in a period of 6 days to respond to the
suppl enental material. Further in lieu of the
deci sion neeting, the Board scheduled a |imted
virtual public hearing to address the suppl enental
materi als scheduled for today. Notice of that
heari ng was sent out nore than 10 days prior to the
date set for the hearing.

| didn't see in the record a response from
the ANC. But thereis a filing fromone of the
parties in opposition, Ms. Perkowska. The first
Itemthat submission is a notion to strike the
February 5th, 2026 suppl enmental subm ssion as
procedural |y inproper.

| just went through kind of what transpired
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internms of notification. So | see no basis for
this as a procedure with regard to the subm ssion.
They were all conpliant with the post-hearing
procedure sent out in Subtitle Y, Chapter 6.

So as the presiding officer, I'"'mgoing to
deny that notion. The party in opposition also nade
a notion to dismss the anended application w thout
prejudice for failure to conply with procedure
requirenents. |'m personally against dismssing the
anmended application as, again, the procedure
conplied with the provisions of Chapter 6, Subtitle
Y.

But 1"mgoing to turn to ny Board to
di scuss this and see what happens. So we're going
to around the Board. Conmm ssioner Wight, what are
your thoughts on the notion to dism ss the anended
application?

COW SSIONER WRIGHT: | do not agree with
that. | think that projects evolve. And what is
inmportant is that there is sufficient opportunity
for all parties to have a chance to speak in favor
or in opposition to the project as it evolves. And
so the hearing that we're having today is an
opportunity for the parties to speak and to discuss

the application as it has changed. And so | do not
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see that there is any reason to deny the additional
subm ssi on.

VI CE CHAIR BLAKE: (kay. Board Menber
Dr akef ord, your thoughts.

MEMBER DRAKEFORD: | would agree. And |
-- | would agree. And yes, | would agree.

VI CE CHAIR BLAKE: Ckay. Then |I'm going
make a notion to deny the party in opposition's
notion to dism ss the amended application and ask
for a second. Board Menber Drakeford.

MEMBER DRAKEFORD: Second.

VI CE CHAI R BLAKE: (Ckay. The notion has
been made and seconded. Madam Secretary, would you
pl ease conduct the roll call vote?

M5. MEHLERT: Pl ease respond to the chair
notion to deny the party in opposition's notion to
dism ss. Chairman Bl ake.

VI CE CHAI R BLAKE: Yes to deny.

M5. MEHLERT: Board Menber Drakef ord.

VMEMBER DRAKEFORD:  Yes.

M5. MEHLERT: Comm ssioner Wi ght.

COWM SSI ONER WRI GHT:  Yes.

M5. MEHLERT: Motion passes 3 to O to 2.
notion made by Chairnman Bl ake and seconded by Board

Menber Drakeford.
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VI CE CHAIR BLAKE: (Ckay. The third notion
was rmade by the party in opposition was to deny the
application for failure to neet Subtitle X 1002 on
t he vari ance standards. Having not yet conducted
the continued hearing, | think it's a bit premature
to address this. So we're going to put that on the
back burner and cone back to it a little bit later.

Okay. So having dispensed with these
prelimnary issues, let's nove on to the hearing.

We do have a fairly extensive report. The scope of
this hearing actually is limted to the anended
request, and we should address the -- and really to
address the supplenental materials.

Now we want to hear comments. The comments
are not limted to just -- it's not just a paper
filing. And you have the ability to coment.

That's why we're having this hearing.

But the scope of the hearing, it is the
suppl enental materials submtted and the anended
request. So we're going to conduct this like a
regul ar hearing. W're going to have the applicant
speak, the Ofice of Planning, ANC, the party in
opposition. And we will take testinony fromthe
public if there's any.

And we'll have rebuttal fromthe applicant.
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And then we'll have closing remarks. So with that,
|"mgoing to turn over to the applicant. You have
15 mnutes on the clock. You can tell us how your
anmended project fits the criteria for approval, what
exactly has been anended, and how you believe you
neet the criteria for approval. Begin whenever you
li ke.

MR, KEARLEY: All right. Thank you. W
neet again. So | think we've been doing this for a
few nonths, but | think we're down towards the end
here. I'mgoing toreally limt ny conversation
t oday about the changes that were nmade.

So the change | nmade was shifting the
building 9 inches to the west which elimnated any
relief needed for side yard. And that was really a
direct response to sone of the conversations that
the Board and everyone had over the past couple
nmont hs about whether or not we could have | ess
relief. Just one thing to note that there were no
ot her changes nmde.

| don't know if you can bring up -- let ne
tell you which one it is. It would be 56C. Those
are the plans and el evations. | can take us through
this fairly quickly if we can -- | think it would be

hel pful to see the site plan.
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VI CE CHAIR BLAKE: |If you could pull it up.
M. Young, can you pull up that exhibit?

MR. KEARLEY: Thank you.

VI CE CHAIR BLAKE: M. Young, are you able
to find the exhibit?

MR YOUNG Yeah, was that 56C?

MR. KEARLEY: 56C, | believe, are the plans
and el evations that |I'm|l ooking on, on the BZA
website for -- yeah, that's it. So next slide,
pl ease. Next slide. So just one thing to note.

When we're | ooking at the heights and
rel ationship between the nei ghboring properties and
the scale of the project, that has not changed.

Next slide. This is the existing site plan. Go to
the next slide. This should be the proposed site
pl an.

So you can see that we shifted it over 9
inches to the right. And that is really the only
change we nade to the draw ngs. And that elim nated
one of the four areas of relief. W still need
relief fromlot occupancy, |ot area, and rear yard.

But we no |onger have -- we have 6 feet 1
to the east and we're on the property line to the
west. So we have a sem -detached, and we neet the

requi rements for both. You don't need a side yard
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on the attached side. And we need a m ni mumof 5
feet on the detached side. And we're providing both
of those.

So we believe that by elimnating one of
the four areas of relief and now having the three
areas of relief that the uni queness of the property
warrants the relief. There's no way to do a house
wi t hout having the lot area requirenent relief
because we can't nake this |ot any bigger. The |ot
occupancy and the rear yard really stemfromthe
uni queness of the property, the slope down to the
rear, the shape of the property with the Sawt oot h at
the back. So |I don't know how nmuch farther you want
me to go because we're really limting it to that
elimnation of the relief.

VICE CHAIR BLAKE: | want to just be clear
on sonething. You said the |Iot area requirenent,
you kept it, | think, at 4,000. | believe it drops
down because you're doing sone of these at 3, 000.

I's that correct?

MR KEARLEY: | can look at that. But -- |
can check that out. Then the relief would be |ess
if it's 3,000. But | did not add that into the
presentation, so --

VI CE CHAIR BLAKE: Ckay. | believe that to
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be the case. Gkay. You can just check with the --
if we go through -- do you have a second? W can
take a look at it just to confirm Okay?

MR. KEARLEY: Yeah, |I'mgoing to be doing
that as we speak.

VI CE CHAIR BLAKE: Were there any ot her
changes or anything like that, that you want to
reflect here?

MR KEARLEY: | did on the Form 153,
clarify the proposed deviation which is 19 percent.

It hasn't changed. But you had brought that up at
the |l ast hearing. There was a couple of different
notes that contradicted.

So | just want to be clear. It was the 59
percent which you have indicated at the | ast
hearing. And | nmade sure that all the docunents
reflected that, that the relief being sought is 19
percent and not greater.

VI CE CHAIR BLAKE: (kay. So the next one |
have for you is a little bit different. D d you
have an opportunity to nmeet with the neighbors to
di scuss this proposal during this tinme?

MR. KEARLEY: | sent letters to every
nei ghbor during the OGB process for the design. And
| did talk to a nunber of the neighbors. So I have
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a copy of that letter that | sent. But | actually
hand delivered a letter inviting all the neighbors
to speak with ne about this. | had a chance to
speak with the nei ghbors of Eton Condos behi nd ne.

| actually nmet wwth themat a restaurant in D.C and
had a conversation with them about it and then

t hrough the ANC process.

(Si mul t aneous speaki ng.)

VI CE CHAI R BLAKE: Have you spoken to them
since you revised the plans in the --

MR KEARLEY: No, | haven't.

VI CE CHAIR BLAKE: (Ckay. Thank you. Ckay.

Do any nenbers of the Board have any questions?
Yes, ma'am Co ahead.

COW SSI ONER WRI GHT: | just want to
confirm In your revised application, what is the
wi dth of the wal kway to the east?

MR KEARLEY: It's now 3 feet 3 inches.

COMM SSI ONER WRIGHT:  |I'msorry. | think
that may be the one --

(Si mul t aneous speaki ng.)

MR KEARLEY: To the west. Wen | shifted
over 9 inches.

COWM SSI ONER WRI GHT:  No, |'m aski ng about

the other side, the wal kway to the condom ni um t hat
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people use to get fromProspect Street to the
condom nium It had been in your previous
subm ssion 5 feet sone inches.

(Si mul t aneous speaki ng.)

MR. KEARLEY: Yeah, if we can bring up the
site plan again, | can wal k you through that very
quickly. So if we can bring up 56C one nore tine.
So | don't knowif you can zoomin on that a little
bit.

And yeah, so you can see the wal kway. W
have to -- I'mgoing to pull it up. | can't really
that very well, but I have it in front of me in ny -
- on the property itself, on our property itself, we
have a proposed side yard of 6 feet 1 inches.

And the actual path to navigate to the Eton
Condos, I'"mgoing to do a neasurenent for you. |It's
alittle deceiving because part of that pathway is
actually on the neighboring property. There's a
wal | .

But |'"mgoing to pull that up right now
just doing that. On the property in question, it's
4 feet and one-half inches to the planter. So
that's a clear path. And to the wall is 5 feet six
and hal f inches.

So you go back a couple of -- to the photos
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at the beginning of this set. Keep going. kay,
stop. You can see on the top left photo, do you see
t hat shadow that's being cast down on that pathway?
That is basically on the neighbor's property even

t hough their wall, that brick wall, is sort of a
mark for the property.

That shadow area is basically on -- is on
t he nei ghbor's property. So fromthe planter to ny
property line -- well, possibly ny property line if
this goes through -- there's 4 feet and a half inch.

So plenty of roomfor people to navigate. And to

the wall is 5 feet 6 and one-half inches. Does that
conmuni cate what you were asking?

COW SSI ONER WRI GHT:  Yes, thank you. And
again, while we have these inmages, the mddle top
I mge shows the wal kway that is to the west.

MR. KEARLEY: That'll end up being 3 feet 3
i nches by shifting it over the 9 inches. So it's
still enough for people to navigate and get access
to their rear yards.

COWM SSI ONER WRI GHT: R ght .

MR. KEARLEY: So it goes from4 feet.
Shifting it the 9 inches, we're left with 3 feet 3
I nches.

COW SSI ONER WRI GHT:  And as an architect,
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| assunme you know what, |ike, ADA requirenents are
for pathways and hal |l ways which | believe is 36
I nches.

MR KEARLEY: It's 36. And | usually do it
at 38 inches if you need to do sone type of handrail
or whatnot. But it has to be -- and then the pinch
point can go no less than -- | believe it's 34
inches, like, wth a door. Because when you sw ng a
36 inch door, you have that thickness of the door.

COW SSI ONER WRI GHT:  Suffice it to say,

t he remai ni ng wal kway on the west would be --

MR KEARLEY: Accessible.

COW SSI ONER WRI GHT:  -- nore than 36
I nches.

MR. KEARLEY: Correct. Thirty-nine inches
I s what they would be.

COW SSI ONER WRI GHT:  Okay. Thank you.
That answers ny questi on.

MR. KEARLEY: Wich is actually w der than
the standard trash bins that D.C. gives you. So
someone could wheel -- basically, it's used for
trash and nostly for people to be able to take their
trash out to the street. And so it would be plenty
of room for soneone to wheel the recyclable or the

trash bins.
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VI CE CHAI R BLAKE: (Okay. Thank you. s

t here any ot her questions for the applicant? Ckay.
Is the -- sorry. 1Is the Ofice of Planning here?
M. Bradford.

MR. BRADFORD: Good afternoon, Chair Bl ake,
Conm ssioners. Philip Bradford with the Ofice of
Pl anning. The O fice of Planning continues to
support the application. Ganted, sone of the
changes that are now on the record do alter sone of
the things in the report.

But we were not asked to submit a revised
or supplenmental for this. It seens that the | ot
occupancy has been corrected and it renoves the need
for the side yard relief. But otherw se, we still
remain in support and |I'm here for any questions.

VI CE CHAIR BLAKE: Ckay. Does anyone have
any questions for the Ofice of Planning? | have
one. Could you just address that question | had
about the lot requirenments as a sem -detached?

MR. BRADFORD: Yeah, | was just |ooking at
that. Unless there's something I'mmssing in the
code because | was just trying to see if those are
separate for R3/GI which | think this is in, yes.
But for RR3 as a sem -detached, yeah, it would take

the | ot area down to 3,000 square feet and a m ni num
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lot with 30 feet instead of 40 feet and 4, 000 square
feet. So it's less of a deviation.

VI CE CHAI R BLAKE: (kay, excellent. Thank
you for confirmng that. Any other questions for

the O fice of Planning?

M5. PERKOWBKA: |I'msorry. Chair Blake, if
you could refresh. What is the order? So, | wll
still have a chance to cross exam ne an applicant
after | present. | just want to nmake sure | am not

m ssing an opportunity.

VI CE CHAI R BLAKE: Actually, | apol ogize.
You have the ability to ask a question of the
applicant and of the Ofice of Planning. |
shoul d' ve done that. But you're actually teed up
next to do your presentation. But --

(Si mul t aneous speaki ng.)

M5. PERKOWBKA: After the presentation?

VI CE CHAI R BLAKE: No, you're teed up next.
You spoke just when you were about to speak. So
what |I'mgoing to say is |'mabout to say it's your
turn to speak. But what you can do now since you're
here, you can ask. |f you have any questions for
the applicant or the Ofice of Planning, why don't
you do that first. And then if you have any

conmments, your comments, your formal remarks to the
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Board, you can nake that after you do that. It
won't count against your time. OCkay. W
apol ogi zes.

M5. PERKOWEKA: Thank you, Chair Bl ake. So
let me start wth the applicant and ask several
qui ck questions. So thank you. Each one will be
yes or no or nuneric. First question, do you have a
party wal |l agreenment of structural engineering and
showi ng actual integration with adjoining building
wal | to support sem -detached classification?

MR. KEARLEY: That is done during the
permtting process and it's not a zoning issue.

M5. PERKOWBKA: So the answer is no at this
state. Thank you. And so your plans show erased
plan for in the east side yard. Measure to the
order or edge of the planter what is a clear side
yard di nension. You were just calculating that. |
just want to kindly ask to repeat if ny notes is
correct.

MR. KEARLEY: The side yard --

(Si mul t aneous speaki ng.)

M5. PERKOWBKA: |'mtal ki ng about east. So
it's below 5 feet.

MR. KEARLEY: That's not true. The side

yard is 6 feet 1 inch. So the planter is within the
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side yard. So --

M5. PERKOWBKA: So it's encroaching in the
si de yard.

MR. KEARLEY: It's not encroaching --

M5. PERKOWSKA: My understanding --

MR. KEARLEY: -- in the side yard. It is
within the side yard. Typically, if things are a
| andscape or below 4 feet towards | ot occupancy and
rear and side yards, it's within the side yard. But
it is not dimnishing the side yard.

M5. PERKOWBKA: So | exam ned your draw ng
and then the pictures. And it specifically shows
it's raised and attached to the wall. So based on
the law, it would have to be cal culated fromthe
ot her edge of the planter.

MR KEARLEY: That's not true. That's not
true. It sits within the side yard, but the side
yard, is not dimnished because of that 12 inch
pl anter.

M5. PERKOWBKA: Next question. So Chair
Bl ake said after deliberation began, | don't think
|"mgoing to reopen the record for redesign. And
your new application and shift to develop a sem -
det ached | abel after that statenent, correct?

Agai n, yes or no question. W can speed it.
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MR. KEARLEY: My life isn't as sinple as
yes and no. | need to understand. What is the
guesti on?

VI CE CHAIR BLAKE: Let ne address that.

The applicant has the right at any point to request

an reopening of the record. And that statenent that

| made, | also have the ability to reopen the recor
because there was concern anongst the Board nenbers
about they weren't necessarily confortable to

resign.

| have the ability to reopen the record at

that point to request that. But | did not feel it
was appropriate for nme to request that. So | opted

not to reopen the record and request that fromthe

applicant. The applicant does have the right at any

point to request us to reopen the record, and that'
what he did. So procedurally, it was consistent
with what we're supposed to do, just to be clear on
t hat .

M5. PERKOWABKA:  Thank you, Chair Bl ake.
appreciate it. So to applicant, have you subnmtted
any engi neering analysis of those buildability
st udi es showi ng now reasonabl e conpl yi ng house can
be built on this [ot? Answer yes or no.

MR KEARLEY: | don't know how to answer
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t hat yes or no.
(Si mul t aneous speaki ng.)

M5. PERKOWNBKA: | will rephrase ny question

MR. KEARLEY: Let nme finish.

(Si mul t aneous speaki ng.)

M5. PERKOWBKA: -- so it wll be yes or no.

So the question is in the current record, there is
a docunent that could qualify as engineering
anal ysis or buildability studies show ng no
reasonabl e conpliant house can be built on this |ot.

MR. KEARLEY: | really don't understand
this. Wen you go to permt, | wll have all of the
engineering drawings. And it's very sinple
engineering to build this house. So it would conply
fully wwth all the Departnment of Buil ding
requi rements for a house or | would not get a
permt.

(Si nul t aneous speaki ng.)

M5. PERKOWBKA: So the answer to this
question is there is no such docunent. Next
question. Wiat is the material factual change in
BZA Order 14854 from 1985 denying relief on the sane
lot justify different treatnent today? This is to

applicant.
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(Si mul t aneous speaki ng.)

MR KEARLEY: | was not around for the 1985
hearing. So | cannot speak to that. It's a
different design, right? The zoning regul ations
have changed since 1985.

They went from 1958 regul ations to the 2016
regul ations. So you have a different design. You
have different regulations fromzoning. So it's a
different application.

M5. PERKOWBKA: So let's just go ahead. So

VI CE CHAI R BLAKE: How nmany nore questions
do you have?

M5. PERKOWEKA: The decision from 1988,
it's the sane regulation. So just quickly clarify.
You say the design is different. But under
controlling D.C. case law, including Palnmer and
Glmartin, the standard is tied to the land itself.
What about this physical characteristic has changed
since BZA Order 14854 --

(Si mul t aneous speaki ng.)

MR. KEARLEY: | can't speak to sonething
that was fromthe 1980s.

M5. PERKOWBKA: | haven't even able to

finish ny question. | wish 1l could --
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VI CE CHAI R BLAKE: What's your question
exactly? | think your question -- let me speak. |
t hi nk your question is --

M5. PERKOWBKA: | just want to finish the
question, and | think it wll be easier to
articulate --

(Si mul t aneous speaki ng.)

M5. PERKOWBKA:  So what about the nost
physi cal characteristic has changed since that
order, 14854, denying the relief on this exact sane
substandard tax law? 1Is this size? |Is this the
shape? |Is it topography? |Is it surrounding

condition? |Is this the zoning regulation or it's
j ust not hi ng?

So you are asking the Board to overrule its
own 1988 precedent based solely on your preferred
massing. M question will be sinple. Can you build
a smal ler conpliant structure, yes or no?

MR KEARLEY: No.

M5. PERKOWBKA: So you are testifying on
the record. So you are telling this Board that this
1,437 square foot | ot cannot support any reasonable
code conmpliant single famly house w thout variance.

That is your sworn testinony.

MR. KEARLEY: My sworn testinony is that is

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

192

true because you cannot make this |ot bigger. Could
you have a different design? O course you could
have a different design.

But you would still need a variance because
the | ot area would not neet the requirenent. So
it's not as sinple as saying, can you do this or
that. The project that was presented to the Board
Is very specific, and that's what they will be
ruling on. So could you do sonething as a matter of
right with a single famly home on this property?
No, because you would need relief at a m ninumfor
the | ot area.

M5. PERKOWSKA: There is no buildability
study that support this. So the zoning regulation,
they only require you to build your dream house,
correct? They only require a reasonable conpliant
use. And under Glmartin, strict conpliance enabl es
reasonabl e devel opnent. No variance is --

(Si nul t aneous speaki ng.)

VI CE CHAIR BLAKE: Are you asking a
question or are you doing your statenent now? O
are you asking a question?

M5. PERKOWBKA: |'m asking the question.
So --

VI CE CHAI R BLAKE: (Ckay. Wy don't you do
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a couple nore. How many nore questions do you have?

( Si mul t aneous speaki ng.)

VI CE CHAI R BLAKE: How many nore questions
to you have?

M5. PERKOANBKA: | will have no further
guestions after that one, Chair Blake. Thank you so
much. And then | can nove to --

VICE CHAIR BLAKE: Ckay. Now it is your
opportunity to --

(Si mul t aneous speaking.)

M5. PERKOABKA: My question is the zoning
regul ation, don't it require the applicant to build
t he dream house, correct?

MR. KEARLEY: Are you asking ne this?

MS. PERKOABKA:  Yes.

MR, KEARLEY: | don't know to answer these
questi ons because we submtted an application to the
BZA for relief which you have a right to do when
you're doing this. It's the BZA's job to either
grant the relief or not grant the relief. So I
don't know how to deal with --

(Si mul t aneous speaki ng.)

VICE CHAIR BLAKE: Here's what | want you
to do. M. Perkowska, it's your opportunity to do

your formal presentation. Now --
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(Si mul t aneous speaki ng.)

M5. PERKOABKA:  No further questions.

VI CE CHAIR BLAKE: | don't have any
gquestions. It's your opportunity to do your fornal
presentation. |t's your opportunity to do your

formal presentation. Wuld you |ike to do that now,

pl ease?

M5. PERKOABKA: Yes, Chair Bl ake. Thank
you. Chair and nenbers of the Board, ny own prior
filings are incorporated and nothing stated today
wai ves any objection. Nothing about this |ot has
changes. Not hing about the surrounding build
envi ronnment has changed.

Not hi ng about zoni ng regul ati ons has
changed. Only the applicant's theory and | abels
have changed repeatedly, four tines now, with
preserving essentially the sanme massi ng.

A variance proceeding is not a design
wor kshop. It is a process based on evidence under
fixed three-prong test. And the burden remains
entirely wwth the applicant. Prong one, no
extraordinary condition. There is no inherent NLN
(phonetic). Small irregular lots are comon in R 3
CGeor get own.

What is different here is self-created.
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vol untary subdi vision that produce 1,437 square foot
tax ot already denied variance relief in Oder
14854 in 1988. There has been no changes since that
or der.

A subdivision create a condition that has
al ready failed a variance applicant cannot be
repackaged as extraordinary sinply by attaching a
new | abel. Prong two, no practical difficulty, the
record contains no evidence that any reasonabl e
conplying dwelling is not feasible. There is no by
right massing study, no conpliant alternative, no
engi neering constraint.

The difficulty cones entirely from
devel opnent choices. A sem -attached |abel w thout
structure or docunentation, elimnation of the west
side yard, approximately 60 percent | ot occupancy
where 40 percent is permtted, that is nearly a 50
percent expansi on beyond the zone Iimt. And
approxi mately 12 foot rear yard where 20 feet is
required, that is a reduction of nore than 40
percent .

On this undersized |ot, the dinensional
pressure is design driven. Reducing the massing and
the hardshi p di sappears. That is a textbook self-

created condition which cannot satisfy the practical
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difficulty prong as a matter of |aw.
The February subm ssion does not cure this.

There is no substantial evidence supporting sem -
det ached cl assification, no parting wall agreenent,
no structure integration drawing, no lull show ng
the details. Wthout that evidence, the structure

I s detached and requires two side yards. On the
west, the yard is zero.

The applicant right nowis saying he can do
sonmething furthering the process. And he assunes
the legality and usability w thout any
docunentation. Approval on that basis would rest on
specul ati on.

On the east, the yard is clained to be 6.1
feet. He has the plans that depict a raised planter
within that yard. The required response renains
substantially free and open. The fixed, raised
planter counts toward the structure neasured to its
outer edge. The rear yard is under 5 feet. That
was confirmed. It's 4 feet plus by docunent. The
structure requires a variance on the east.

Prong three, substantial detrinent proven.

The opposition record identifies parcel (audio
Interference), lots of light, air, privacy, and

safety.
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And a reduction of a |ongstandi ng prospect
of open separation and access condition of
approximately 9 feet 7 inches by nearly half,
creating an extrenely narrow, alnost alley Iike
condition without any fire safety or energency
access anal ysis. Against that, the applicant offers
| i mted shadow di agrans preferred for a prior
configuration w thout nethodol ogy duration anal ysis,
correction of adjoining properties errors. That is
not substantial evidence sufficient to outright
sworn site specific testinony.

From the zone plan question, this proposal
stacks every core dinensional controls, elimnation
of a side yard, occupancy pushed to nearly 60
percent, rear yardage by nore than 40 percent, all
under substandard tax |law created by a voluntary
subdi vision by this applicant. The R-3 franmework
relies on coordinated dinensional limts, the scale
devel opnent on single parcels. Ganting cunul ative
maj or variances here would functionally nullify the
proportional systemand transfer the inpacts of
ot her built adjoining properties.

The record contains nonsubstantial evidence
justifying the departure fromR-3 franework. Prong

three fails as a matter of | aw.
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Under controlling D.C. case law, including
Pal mer, Russell, Glmartin, LW self-created
subm ssion conditions -- I'msorry -- self-created
subdi vi sion conditions and design driven di nensi onal
conditions do not satisfy the extraordinary
condition or practical difficulty prong and
substanti al parcel specific detrinment conpels
deni al .

| f the court intends to depart from Order
14854 on this sane parcel, it nust identify on the
record this specific factual changes and the | egal
basis for a different outconme. Absent that,
approval would | ack a reasoned expl anati on required
under substantial evidence review On this record,
the applicant has not carried its burden and has
failed to satisfy any prong of the area vari ance.

Agai n, under controlling D.C case |aw,
sel f-created subdivision conditions and design
driven di nensi onal pressure do not constitute the
extraordinary condition or practical difficulty
required for the area variance. And substanti al
requires a specific detrinent to neighboring
properties and to the zone plan conpel the denial.
The cases | nentioned require a truly extraordi nary

property based condition, a non-self-created
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practical difficulty that nakes strict conpliance
unr easonabl y burdensone, and the record show ng no
substantial detrinment and no zone plan inpairnent.

On this record, none of those el enments
satisfy. And grant of relief would be contrary to
controlling D.C. case |aw and vul nerabl e under the
substantial evidence and arbitrary and caprici ous
standards. The applicant submtted fal se
del i berati on new application.

And that is what we are evaluating right
now. He admtted on the record that he didn't
bot her to contact nei ghboring property owners to
di scuss that new placenent of the proposed buil ding.

Let nme remind you that | ot has been open for 40-
pl us years.

So the alley that the applicant was stating
measuring 3 feet on the west wll be elimnated from
the open |l ot space to 3 feet. Fromthe east side
will be narrowed to 4 feet. There is no evidence in
the record showing that that will not carry an
| mpact .

Contrary, the testinony in the first
hearing in October 2025 by Tom Spouse, that wasn't
addressed, his serious concern about safety and

security. M. Cassagnol will talk today. M. Penna
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wi |l talk today about real effect of this proposed
devel opment on our properties.

The applicant has not carried its burden
and has failed to satisfy any prong of the area
vari ance test. The request of the opposing party is
that the requested variances be denied. On this
record, denial is not nerely an option. It is
requi red. Thank you.

VI CE CHAI R BLAKE: Thank you. Does anyone
have any questions for the party in opposition from
t he Board? Go ahead, Conm ssioner.

COW SSI ONER WRI GHT:  Ms. Per kowska, can
you cite the part of either the zoning code or the
buil ding code for the District of Colunbia that says
that a low planter is not allowed to encroach into a
side yard and needs to be counted as where the side
yard starts?

M5. PERKOWSKA:  Woul d you kindly repeat
t hat question?

COW SSI ONER WRI GHT:  Coul d you cite for ne
any portion of the zoning code or building code that
states that a low planter cannot encroach into a
side yard but rather needs to be where the
measur enent of the side yard begi ns?

M5. PERKOWBKA: | cannot respond
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substantially without the review | am happy to
submt ny response after this hearing. Thank you,
Conm ssioner Wight. | would also request that the
appl i cant specify exactly the di nensions of those
pl anters because that's not clear fromthe draw ngs
attached in the record. There is no height
specified based on the visual representation.

COW SSI ONER WRI GHT:  Yeah, that would be
hel pful to account the height specified. | also
understand -- and again just |ooking at the |aw
under Subtitle B, Section 100 definitions. It's B
100. 2, that there are definitions of a detached
buil ding, a row building, and a sem -detached
bui | di ng.

And the definition for a sem -detached
building says it is a building that has only one
side yard. Were is the information that you had
rai sed about the need for an engineering study?
What part of the code is that contained in?

M5. PERKOWBKA: | would submt that with ny
response.

COW SSI ONER WRI GHT:  Okay. Thank you.
Those were all ny questions.

VI CE CHAI R BLAKE: Board Menber Drakeford,

do you have any questions for the party in
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opposi tion?

MEMBER DRAKEFORD: Not at this nonent.

VICE CHAIR BLAKE: Al right. M. Young --
oh, I"'msorry. M. Kearley, do you have any
questions for the party in opposition? You're
muted. | can't hear you.

MR. KEARLEY: Sorry about that. | do not
have any questions for the opposition.

VI CE CHAIR BLAKE: (Ckay. Thank you very
much. GOkay. M. Young, is there anyone that w shes
to speak?

MR. YOUNG Yes, we have two w tnesses.

VI CE CHAIR BLAKE: Wuld you pl ease adm t
then? Okay. Hello, Ms. Penna. Wlcone. As a
menber of the public, you have three mnutes to give
your presentation. Please begin by stating your
nane and address. And we'll begi n whenever you
li ke.

M5. PENNA: Hi, ny nane is Cassandra Penna.

| amthe owner of 1222 Eton Court. For
perspective, ny address is the two upper |ayers once
you enter the gate off Prospect into Eton.

The first thing I want to know is that the
appl i cant stated, and | quote, he could not nmake his

wal k bigger. That is alie. The applicant is the
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devel oper. They developed this | ot back in the
"80s. | believe the purchase was originally in the
"70s -- late '70s.

And the |lot was all the way from Prospect
Street through M Street. That is the applicant
today. He is the developer. And M & Potomac
Streets Associ ates devel oped this | and.

| don't think it's been very clear to the
Board that we're tal king about the sanme party here.

They coul d have nade that | ot any size they want ed.
Whether it was an error on the architect they had,

engineer, | don't really know how that works. [|'m

not an expert in this.

But whether it was an error on their part
or it was intentional, there's no way for themto
build a structure on it now. But they did create
that lot. They created the ot to be that specific
si ze.

It was 100 percent in the control of the
applicant, nobody else. And it has been since the
| and was purchased. Again, all the way from
Prospect to M Street, that entire lot was there's
and has been. |It's been in the same control since
the '70s, late '70s, early '80s.

| would like to note very inportantly that
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notice of the public hearing was not posted 15 days

prior on the lot. So a |ot of neighbors didn't know

about this hearing. Specifically, the ower of 1238

Eton Court didn't know about it in a tinely manner.
And she had a purchaser back out of

pur chasi ng her property because of the sale of this

| ot. But again, because notice wasn't posted 15

days prior for the public, she couldn't attend.

There are ot her people who didn't know about it.

So | think that another hearing nust be
hel d so that people who want to testify can be here.
|"mcurrently at work because | couldn't take the

day off. But | also want to note that it's
insufficient for the Ofice of Planning,
specifically M. Bradford, to have testified in the
past that because he visits the nei ghborhood, it
doesn't require a wal kt hrough of the property.

He said he spends weekends wal ki ng t he
nei ghbor hood and that's sufficient. He needs to go
to the property if he's going to make a fully
I nformed statenment on whether or not this is
accurate. | personally in ny statenent have
provided pictures, and | enjoy full privacy on the
Prospect side of ny unit.

Nobody can see in. | can see trees. |It's
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great. So | think that it's kind of a slap in the
face to us that the Ofice of Planning hasn't
visited because | understand it's a nice

nei ghbor hood. Everybody wal ks around Geor get own,

but that doesn't nmake up for the fact that they
haven't visited the ot or the property. And that's
all | have tine for. Thank you.

VI CE CHAIR BLAKE: Okay. Well, thank you
very nmuch for your testinony. Does anyone have any
questions for the wtness? GCkay. M. Young who
el se do we have?

MR. YOUNG  Sabrina Cassagnol. Ch, yes.
Ms. Cassagnol, you were here with us before. Please
go ahead. Are you there?

M5. CASSAGNCL: Yes, |'mhere. Thank you
very nuch.

VI CE CHAIR BLAKE: |s your screen working?

| s your screen worKking?

M5. CASSAGNOL: It is.

VI CE CHAIR BLAKE: There you are. Ckay.
Al right. As a nenber of the public, you have
three mnutes to provide your testinony. Wuld you
pl ease begin by stating your nane and your address?

And you can begi n whenever you I|ike.

M5. CASSAGNOL: Ckay. Sabrina Cassagnol ,
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and ny address is 3260 Prospect Street. And ny
property directly abuts the property in question.
Thank you for allowng ne to testify today and

I ncorporate ny witten opposition and testinony
already in the record.

My opposition to the project remains. M
property has relied on the existing open space for
light, visibility, safety, and security for over 45
years, conditions that would be naterially altered
to ny significant detrinent by the position of the
proposed structure. The applicant's statenent that
the light and air to neighboring properties which
have east-west exposures shall not be unduly
affected by the construction of a 24 foot high by 23
feet wide structure where none has existed sinply
defies | ogic.

The noving of the structure to the west by
9 inches doesn't materially change this. The nove
to the west wll nore significantly inpact the
light, air, and privacy of property at the corner of
33rd and Prospect Streets which has a deck on the
back side that the submtted sun study which | acks
el evati on drawi ngs and i ndependent analysis fails to
reflect. The shift of the structure to the west

al so exacerbates the safety and security of the side
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wal kway by replacing open space with a solid way.

It created an extrenely narrow all ey and
t hereby creating foreseeable safety risk and adverse
| mpacts on the nei ghboring properties on the 33rd
Street side. The current subm ssion nowrefers to
t he proposed building as sem -detached. However,
there's no attachnment to any other structure nor is
there any justification for this revised
cl assification,

Subm ssion request relief froma regul ation
that woul d request in particular but peculiar and
exceptional practical difficulties to the owner of
the property. However, the regulation does not
permt relief fromself-created conditions which is
the well docunented case here. Current subm ssion
refl ects a change in the wdth of the existing
passageway to Eton Court from9 feet 7 inches,

i nclusive of ny property, to a wdth which is

| nadequate to accommodate its historically

conti nuous use by novers, energency vehicles,
delivery vehicles, and residents as the nost heavily
trafficked entrance to Eton Court.

In fact, the plans requesting a relief did
not take into account the width of the attached

rai sed planters as part of the structure which would
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further reduce the usable width by a full 13 inches
and reduce the side yard to below 5 feet. There's
no fire safety study energency access eval uation or

I ndependent pl an specific shadow anal ysis that has
been provided for the current proposals. And I
reiterate the Board of ANC 2E' s unani nobus opposition
to the project and the 11 letters of opposition from
nei ghbors to which the Ofice of Planning fails to
give the great weight or any weight that it

hi storically consistently gives to other
appl i cations.

Nor does it address the conplete | ack of
any support whatsoever fromany affected party. In
the interest of transparency and fairness, | believe
that the O fice of Planning owes the nei ghbors and
the ANC an explanation for this. However, it offers
none.

| therefore respectfully ask the Board to
deny the requested variances and thank them for
their consideration. And | have just one nore
thing. In the zoning handbook that |I'm I ooking at,
It defense building sem -detached as a buil ding that
abuts or shares one wall on a sideline with another
bui l di ng on an adjoining |ot and where the renaining

sides of the building are surrounded by open areas
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or street lot lines. That's the definition |'m
seeing in the zoni ng handbook. Thank you very nuch.

VI CE CHAIR BLAKE: Thank you. Thank you
very much. Does anyone have any questions?

MEMBER DRAKEFORD: | do just have one
gquestion, Chair Blake. And thank you so nuch for
provi di ng your comments and your feedback today.

One of the things you nentioned in your statenent
was that there are potential safety issues that may
arise or be present with the creation of the
anended side yard. Could you just provide sone
additional clarification around what types of safety
concerns may be present under the proposed side yard
that aren't present today with the current open
space?

MS5. CASSAGNCL: | think darkness is a huge
Issue. R ght now, it's pretty open space. So
there's light fromstreetlights and noonlight, et
cetera. If you put in a 24 foot tall structure and
narrow the width of the path to 3 feet, | nean,
you're going to create a very dark alleyway.

VMEMBER DRAKEFORD: Thank you. And then if
possi bl e, could you just provide -- | just want to
make sure our reference -- understandi ng everything

spatially. Can you provide reference to where your
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property is |ocated in respect to the previous
testinony of Ms. Penna?

M5. CASSAGNOL: It's directly to the east.

So that wall that's along the wal kway to Eton Court
is ny wall. But ny property line extends, | think,
15 or 18 inches outside that wall.

MEMBER DRAKEFORD: Ckay. Thank you.

M5. CASSAGNOL: Thanks.

VI CE CHAIR BLAKE: Thank you for your
testinony. Are there any nore questions? Ckay.

Per haps -- yes, M. Perkowska, you have a question
for any of the w tnesses?

M5. PERKOWBKA: | still have a question to
the Ofice of Planning because | would |ike the
O fice of Planning to point to evidence in the
record denonstrating the absence of substanti al
detrinment to the adjoining property under the
current configuration.

(Si nmul t aneous speaki ng.)

VICE CHAIR BLAKE: |1'mgoing to put you on
hold for a second because | was doi ng sonet hi ng
else. And | appreciate you comng in, in the mddle
of it. Let me go ahead and dism ss these two
W tnesses. And then we will cone back to

M5. PERKOABKA: | actually have one
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question to the first wtness.

VI CE CHAIR BLAKE: Well, why don't you ask
t hat .

M5. PERKOWSKA: Yes, the first w tness can
speak about the process and how actually this
project was communi cated. |t was not comuni cat ed
as Ms. Penna already nentioned that notice was not
provided. That's why a | ot of neighbors that woul d
li ke to speak were not aware of that.

But before the first application in
October, there was a string of emails sent. And
there was really a particularly way that the
devel oper was conducting this process that goes to
credibility, that goes to fairness. And Ms. Penna
can speak about that briefly.

M5. PENNA: So the way this was initially
comuni cated to the owners of Eton Court is that the
appl i cant represented by Geg but normally by Peter
Mal lios who isn't here today. He's been in the
ot her hearings. Peter at the time and continues to
be the president of Eton Court.

He sent an email to owners saying that Geg
wanted to neet with us and would be willing to neet
with us. And in exchange for our support as an

associ ation, he would continue to maintain our
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wal kway. And if we didn't support it, we would have
no nore wal kway.

Eventually, it got real heated. W net
with Geg at a restaurant. W net at a burger place
that's part of Eton and it was very heated, very
heated. There was a |ot of screamng, a | ot of
yel I'i ng.

And | believe the follow ng week or two
weeks |l ater was the ANC hearing. And nyself and the
owner of 1238 received an email along with ny then
fiancé, now husband from M. Millios, again, a
representative of the applicant, M & Potomac Streets
Associ ates, saying if you do not support this today,
| am going to take away the wal kway forever, replace
it wth a parking lot. Geg has been | ooped in on
all this fromthe beginning. He also represents the
appl i cant.

They' re working hand in hand. But yeah,
essentially if Eton Court does not support this, we
woul d no | onger have a wal kway. Al of this is in
m witten testinony. 1It's over 25 pages | ong.

| understand that the Board would not be
reading the witten testinony based on prior
transcripts that | read. So at this tine, |'d just

like to make it known all of this is docunented in
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The emails are there too, photographs, everything
you need.

But that's how it was comunicated to Eton
Court at least. Since then, there has been really
little communication -- there's been no
conmuni cation via host mail about notice of any of
these hearings. And like | said, there wasn't even
15 days notice for this hearing today. So nobody
could really cone.

VI CE CHAI R BLAKE: Ms. Penna, | have a
question for you. You said that you have a filing
in the record but it's not going to be read. |Is
t hat what you said?

M5. PENNA: Yeah, so there is transcripts -

VICE CHAIR BLAKE: Is it in the record?

M5. PENNA: Ch, it's in the record. But
the transcripts fromthe Board stating that it woul d
not be read. The witten testinonies in opposition
woul d not be read by the BZA. That's witten down
in the testinony fromthe first hearing.

VICE CHAIR BLAKE: Say that -- |I'msorry.
Say that again. You have a witten from sonmeone who

says they will not read your testinony?
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M5. PENNA: | have a witten statenent.
There is witten testinony fromthe October hearing,
| believe, says that the BZA would not reviewthe
witten opposition and that we were required to
speak. This is why we know everybody -- we're all
in an email chain where this has been quoted tine
and time again.

M5. CASSAGNOL: The prior chairman |
believe did say that in that October hearing.

(Si mul t aneous speaking.)

M5. CASSAGNOL: It wasn't -- yeah, it
wasn't --

(Si mul t aneous speaki ng.)

VI CE CHAIR BLAKE: Ckay. W'Il cone back
tothat. Ckay. So it's in the record in Exhibit
28. Are you famliar with -- | nean, if you can
pul | up Exhibit 28, | think it's there.

M5. CASSAGNOL: | see it.

VICE CHAIR BLAKE: So if it's there, then
it would be read because it's in the record. Ckay.

Al right. Thank you. Are there any nore
guestions for --

M5. PERKOWBKA: Yes, | would Iike M.
Cassagnol just explain what happened during ANC

nmeeting and how forcefully united their position
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was.

( Si mul t aneous speaki ng.)

M5. PERKOABKA: -- just for your
I npressions. And also a peculiar statenent by this
appli cant when was asked if by the chair of ANC if
it had sone, quote, magic plan (phonetic) for this
case. The answer to that was it's a different board
which is perplexing. Like, I would |like to hear
nore about that fromapplicant. But | guess | want
to hear about this nore. Please, M. Cassagnol, if
you coul d explain how united their position is and
ANC position for this too. And why Ofice of
Planning is not addressing it for this application.

M5. CASSAGNOL: That is ny question. |
mean, the Board -- the ANC neeting was very well
attended. There were two conm ssioners there.

t hi nk one of the comm ssioners was not. She was on
vacation, M nsy Lindner.

But we had spoken -- | had spoken to her
about it before the ANC neeting. And actually, she
facilitated a neeting between ne and M. Kearl ey and
M. Mllios that was back in July. But there was
just conplete and utter opposition from anyone who
comrent ed.

There was no support at all. There was a
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letter that had been reportedly fromthe board of

Et on Court that was then w thdrawn because -- and |
think Ms. Penna can speak to that. But the

comm ssioner said basically they'd never seen such
vehenent opposition and such overwhel m ng opposition
to a project.

( Si mul t aneous speaki ng.)

VI CE CHAIR BLAKE: Ckay. Conmm ssioner
Wight, you had a question?

COW SSI ONER WRI GHT:  Yeah, |'m curi ous.
| s anyone fromthe ANC in attendance at this
hearing? W're hearing that there is vehenent
opposition. But | would really |like to hear
directly fromthe ANC. |Is there anyone here?

M5. CASSAGNCL: | think their letter

addr esses t hat.

COW SSI ONER WRI GHT: | nean, the letter
that --

M5. CASSAGNOL: The recommendation --

COW SSI ONER WRI GHT:  -- we recei ved was |
woul d say -- | would not constitute it as vehenent.

It expressed concern about the variance request for
| ot area and | ot occupancy. It said it generally
supported the rear yard and side yard vari ance

request. But | nean, you all were at the neeting.
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| wasn't there.

But it sounds like if they were as vehenent
as you're describing, we would probably have soneone
here at this hearing. | nean, it's a very active
ANC to speak up. And that's why | was wonderi ng.

W have 31 attendees on our list that are
probably for future cases. But | just wanted to
know i f one of those attendees happened to be the
ANC representative for this project. And | guess
that's a good question really for the staff. |Is
t here any ANC representative here?

M5. MEHLERT: No, the ANC did not sign up
to testify for this case.

COW SSI ONER WRI GHT:  kay. Thank you. |
mean, again, |'msure they're very, very busy. And
we're all very, very busy. And they may not just
been able to make it to this particular neeting.

But | was just wondering if they were on the call.

(Si nul t aneous speaki ng.)

VI CE CHAIR BLAKE: What? Do you have
sonething to say --

(Si mul t aneous speaki ng.)

M5. PERKOWBKA: | just have one coment
which is this is a conpletely new application. And

t hat shoul d be eval uated, a new one by ANC. ANC
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shoul d have a chance to evaluate this project with
all correct information, not with letters that were
| ater wi thdrawn because there was no authorization
by this developer to wite that letter and clai m ng
it represent Eton.

( Si mul t aneous speaki ng.)

M5. PERKOWBKA: This applicant said on the
record that it has full support of the nei ghborhood.

( Si mul t aneous speaki ng.)

VI CE CHAIR BLAKE: What we're trying to do
today is focus on the anended application. You're
rehashing stuff fromthree hearings ago. Now |'ve
i ndul ged you on this quite a bit. But again, we
were going to focus on the requested relief and the
anended applicati on.

You touched on that briefly. But now
you're back at the ANC neeting. Al this we covered
already. And you can tell by the nunber on the
exhibits that we're looking at. | nean, we're at a
whol e different point right now So | appreciate
your diligence.

MS. PERKOABKA:  Yes.

VICE CHAIR BLAKE: But we're trying to --
we want to get this done. W're trying to get this

done. W're putting the tinme in to understand the

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

219

situation, to understand the regulation that you're
trying to apply. [I'munderstanding it.

| have one quick question for you. Are you

saying that -- just a quick question. On your
creation -- self-creation issue, what are you saying
the controlling case is that you're citing? | want

to make sure | understand what that is. That's one
question | have for you right now --

(Si mul t aneous speaki ng.)

M5. PERKOWEKA: Well, you have a question
to ne, Chair Blake, right? But can | close that ANC

(Si mul t aneous speaki ng.)

M5. PERKOWSBKA: Exhibit 58, that was ny
witten --

VICE CHAIR BLAKE: You're not going to
answer my question.

M5. PERKOWSKA: And that touches on ANC as
well. And back to your question, Chair Blake. You
are asking nme about self-creation. A case |aw,
governing case law, D.C. precedent, Pal ner,
Glmartin, and others, are clear. And those cases
require a non-self-created practical difficulty that
makes strict conpliance unreasonably burdensone.

Thank you.
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VICE CHAIR BLAKE: So you're going to
strike your prior coment which was on Taylor. Yo
prior basis was on Taylor. So you've evolved your
analysis. |s that what you're saying?

M5. PERKOWABKA: Excuse ne?

VI CE CHAI R BLAKE: You had based your pr

ur

| or

analysis on Taylor. So | want to nake sure -- |'m

going to be very clear what you're saying to ne

because |"'mlistening to you. You said a lot. So

I"mtrying to make sure | capture what you're sayi
because it matters.

(Si mul t aneous speaki ng.)

VICE CHAIR BLAKE: -- and in the witing

you used Tayl or as your controlling case. And I

ng

S,

just want to nake sure | understand that you're now

saying that's not what you're looking at. You're
actually looking at the -- are you | ooking at all
it?

(Si nul t aneous speaki ng.)

VI CE CHAIR BLAKE: | understand. Ckay.

M5. PERKOWBKA: Yes, | incorporate
everything. And ny prior filings are incorporated
and nothing stated today rai se any objections, so
all of the witten subm ssion, all the testinony.

And again, it's very hard right now to manage this
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case because it's in effect becane desi gn workshop
for this applicant. He redesign --

(Si mul t aneous speaki ng.)

VI CE CHAIR BLAKE: Could you hold for a
second? Can you hold on a second? |I'mgoing to
di sm ss the witnesses. Thank you, Ms. Penna and
t hank you, Ms. Cassagnol. Thank you very nuch.

Let's see. Let's see where we are now.
Let's see. Yeah, | think we can at this point if
anyone el se on the Board has any questions for the
applicant, we can have that. If not, I'mgoing to
have the applicant with closing remarks and we're
going to cl ose the hearing.

M5. PERKOWABKA: But | ask the O fice of
Pl anni ng, right? The question was not related to
them That was on the record.

VI CE CHAIR BLAKE: The period when we're
aski ng that question has passed. What is your
guestion to the O fice of Planning? You have one
qui ck --

( Si mul t aneous speaki ng.)

VICE CHAIR BLAKE: Onh, it's in the report.

It's in the report.
M5. PERKOANSKA: Can O fice of Planning

point to any substantial evidence in the record
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denonstrati ng an absence of substantial detrinent to

t he adj oi ning property under the current
configuration?

VI CE CHAI R BLAKE: Now you do realize that
the Ofice of Planning said that they did not
respond to the current configuration. They're
al ready in support of the application. They said
they did not respond to that. That was an answer
t hey gave.

They said they did not respond because |
did not request that of them Now it was open for
comments from everyone. But the Ofice of Planning
was not requested specifically to provide coments.

M. Bradford, do you want to address M.
Per kowska' s question?

MR. BRADFORD: There is nothing about the

application that | believe to have in the record, by

pl ans or burden of proof, to be a substanti al
detrinment to the public good. It is generally in
line wwth the purpose and intent of the R-3/GI zone.
And it does not negatively inpact the adjacent
structures in a significant way, yes, versus a

vacant | ot.

VI CE CHAIR BLAKE: Ms. Perkowska, could you

pl ease nmute your m crophone so we don't get the
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f eedback?

M5. PERKOABKA: |'m sorry.

MR. BRADFORD: Certain aspects such as
light, air, privacy will be reduced but isn't
substantial. So there's nothing |I have in the
record that woul d support that this is a substanti al
| mpai rment of the public good -- or excuse ne,

detrinment to the public good.

VI CE CHAI R BLAKE: Thank you, M. Bradford.

Does that answer your question?

M5. PERKOWBKA:  So if | understand O fice
of Planning, it's never -- well, is there -- maybe
this way. Mybe it's not in the record that there's
some notes. Maybe there is sone internal docunent
t hat eval uated how stacki ng several variances on
this standard tax | ot inpacts adjoining properties.

Because right now is an open space. |It's been open
space for 40-plus years.

What's proposed is a massing on the al nost
entire envelope of this ot with side yard, 4 feet
on one side and 3 feet on the other side. Rear yard
reduced over 40 percent. And it's a tall building.

So | would Iike Ofice of Planning to suppl enent
the record by specific analysis, also taking into

account all the witten parcel specific evidence
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provi ded by adjoining owners and also taking in
account ANC opposition.

VI CE CHAIR BLAKE: (Ckay. Ms. Perkowska,
one quick question. Just clarify sonething. M.
Bradford's job is not to convince you, but it's the
Board that nmakes this decision.

| don't want that information. So, he's
not going to submt that for the record. GOkay. The
Board is nmaking a decision. And if we have enough
evidence, if you -- you can say we don't have it, we
have it, what have you.

W' ve asked you three questions. You're
going to have to go back and find. And they're very
straightforward questions. So what | would say is
this. W don't need the information.

He doesn't have to convince you. He has to
convince us. And if we feel we need that
information, we'll ask for it. But as of now, |
don't need it. Do you need it, Comm ssioner? She's
noddi ng no. Board nenber Drakeford, do you need
t hat information?

MEMBER DRAKEFORD:  No.

VI CE CHAI R BLAKE: No? Gkay. So we don't
need that information. So we're good for now.

Ckay? So we're going to nove.
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M5. PERKOWBKA: If | understand -- Chair
Bl ake, if | understand O fice of Planning, shifting
the building --

(Si mul t aneous speaki ng.)

VICE CHAIR BLAKE: Are you still
testifying? W really are going to nove on from
this.

M5. PERKOWBKA: | amjust trying to
under st and.

VI CE CHAIR BLAKE: You don't need to
understand. W need to understand. And | don't
think you' re going to be able to pick up the essence
of the zoning regulations in this nonent in tine.
|"ve listened to the points you nade, and there's a
| ot of stuff that you are not going to be able to

pick up right this mnute and get answers to.

It just takes -- it takes tine to get
through all the paperwork. | have a question for ny
Board. |1'mgoing to take that and then we're going

to nove on. Ms. Drakeford.

MEMBER DRAKEFORD: This is actually for OP.
Thank you, Philip. Can you just clarify for nme the
difference or if there's any type of distinguishnent
between how D.C. -- the classification of open

space? It may be a vacant |ot that's undevel oped.
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MR. BRADFORD: |'mnot quite sure if there
is a difference. But this would definitely not be,
| i ke, open space under, like, use. |It's a vacant
| ot .

MEMBER DRAKEFORD: Ckay. And can you j ust
remnd me and clarify what the actual zoning -- what
the zoning classification is for this parcel?

MR BRADFORD: Yeah, it is a residential
house zone. And it is R 3.

MEMBER DRAKEFORD: Thank you.

MR. BRADFORD: R-3/GT specifically. And
t he purpose of that zone is to allow for rowhouses
and rowhouses co-mngled wth detached houses, sem -
det ached houses, and groups of three or nore
r owhouses.

MEMBER DRAKEFORD: Ckay. Thank you. |
just wanted to nmake sure | was clear on that.

VI CE CHAI R BLAKE: Any nore questions from
t he Board? (kay.

M5. PERKOWBKA: | have a question for
O fice of Planning.

VICE CHAIR BLAKE: |'msorry? Wat did you
say? Il'mgoing to go to --

MS. PERKOWBKA: Chair Bl ake, |'m not sure

that was directed to ne.
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VI CE CHAI R BLAKE: \What ?

(Si mul t aneous speaki ng.)

M5. PERKOWBKA: | have a question to Ofice
of Planning. Since the -- he was just speaking
about R-3 framework. And that framework relies on
coordi nated dinensional limts to scale devel opnent
on small parcel. This is a small parcel. Yet this
applicant is granting cumul ative maj or vari ances
here that would functionally nullify that
proportional system So Ofice of Planning, | would
i ke you to evaluate how the stacked vari ances
| mpact - -

VI CE CHAI R BLAKE: (kay.

M5. PERKOWBKA: -- the neighborhood, the
zone pl an.

VI CE CHAIR BLAKE: (Ckay. So here's what
we're going to do.

(Si mul t aneous speaki ng.)

VI CE CHAIR BLAKE: You're not hel ping us
get through this. If you want to nake an argunent
for that, the report has been put in. | got it.

You want to nake an argunent for that, we heard your
argunent and we have to consider that.

Now it's been nmade. The point has been

made. W understand your concern, your issue. |
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heard it clear. So the other Board nenbers heard
it. So we're factoring that in. [|If we need further
information on it, we'll get clarification on it.

But | think we have a picture on that. Now
I"mgoing to go to this and have the -- does anyone
el se have any questions? |'mgoing to nove on.
Ckay. | want the applicant. Do you have a closing
st at ement ?

MR. KEARLEY: | have a very brief closing
statement. | think we've net the burden of proof.
| think by elimnating one of the four variances
that we've reduced the relief necessary to be
gr ant ed.

There was concerns about |ife safety.
Everything that we will do wth the building permt
wll nmeet the criteria for life safety. That's not
the role of zoning. The role of zoning is density.

And the building permt deals with life
safety. But we wll neet that. So | don't want to
go into the definition of a sem -detached. | think
you guys know t hat conpletely.

So I'"'mconfortable with that. But | do
feel that we have a unique property that creates a
burden on who woul d be the future owner which woul d

be nyself and that we would -- we do neet the
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criteria for relief. And | appreciate your tine and
consi deration. So thank you.

VI CE CHAI R BLAKE: Thank you very nuch.
Ckay. So we're going to close the hearing and the
record and dism ss the witnesses. Thank you very
much.

M5. PERKOWBKA:  And ny cl osing statenent?

VICE CHAIR BLAKE: |'msorry?

M5. PERKOWBKA: Chair Blake, if | may have
ny closing statenent.

VI CE CHAI R BLAKE: The applicant has the
|l ast word. So | think we're done. Ckay. So what
|'d like to dois |I'd like to see where we are. |
actual |y probably need about a five mnute break to
regroup.

But if you guys want to continue and have
del i berations now, we can. O we can take a few
mnutes or we can do it at another point. \What
woul d you prefer?

COW SSI ONER WRI GHT:  Fi ve-m nut e break
sounds good. And then |I think we should deliberate.

VI CE CHAI R BLAKE: (Okay. Board Menber
Drakeford, are you in the sane canp?

MEMBER DRAKEFORD: Yeah, | am Thank you.

VICE CHAIR BLAKE: Ckay. So let's do this.
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It's 4:22. Let's take a break till 4:35 and then
cone back and go through this.
(Wher eupon, the above-entitled matter went
off the record at 4:22 p.m and resuned at 4:44
p.m)
VICE CHAIR BLAKE: On the record.
MS. MEHLERT: Yes, the Board is back froma

qui ck break and returning to -- supposed to go into
the nmeeting session. Comm ssioner MIller, | think
he's --

VI CE CHAIR BLAKE: No, actually we' re going
to finish up the deliberations on this case.

M5. MEHLERT: Onh, right.

VI CE CHAIR BLAKE: To see what infringes.

M5. MEHLERT: So, now, yeah, returning to
Application No. 21360 and Potonmac Streets
Associ at es.

VI CE CHAIR BLAKE: (Ckay. So, what | would
like to do is we had a |ot of discussion on this
topic. W' ve had nunerous hearings and a | ot of
di scussion in and around the nerits of the case. |
mean, to a large extent we’ve tal ked about things
that are irrelevant. W’ ve tal ked about things that
don’t necessarily fit the criteria for approval.

But, nonethel ess, we’ve gone through this.
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And |’ m going to ask Conmm ssioner Wight to
kick off the discussion and the deliberations.

COW SSI ONER WRI GHT:  Thank you.

So, this is a very, very difficult case.
And we have spent a |lot of tinme tal king about it.

And, you know, | have |ooked at it froma
whol e bunch of different perspectives. But what |
cone back to is what | said at the previous hearing,
which is that to me we should grant vari ances when
there is clearly a practical difficulty, and
adhering to the normal requirenent.

| think the ot area is the lot area. This
cannot go to 3,000 square feet for a sem -detached
bui | di ng because there is only 1,437 square feet in
this lot. And there is no additional |and nearby to
acquire to increase the size of the |ot.

So, | think that this -- and because even
at 1,437 square feet the size of this lot is not
significantly smaller than many of the lots that are
adjacent. So, | amconfortable wth the variance on
the | ot area requirenent.

| am al so confortable wth the variance on
the rear yard requirement because it is an unusually
shallow ot with that sort of sawtoothed cutout in

it that is an unusual size. And | think there woul d
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be a real practical difficulty in doing a 20-foot
rear yard setback. | don’t think you would end up
havi ng enough depth because of the shall owness of
the lot to actually construct it there

So, | think having a variance of the rear
yard requirenent is appropriate.

The third part about | ot occupancy, at this
point, as | understand it with the nunbers, there is
a 40 percent maxi num | ot occupancy. And they are
proposi ng 59 percent | ot occupancy. | think in an
urban environnent that is not inappropriate.

| think that this is really a relatively
small building. | nmean, it is not an enornous
building. |Its footprint, if it’'s 59 percent of a
lot that is 1,437 square feet, its footprint is
about 847 square feet. That is not nuch |arger than
what we’ve contenpl ated, than what we’ve
contenpl ated for accessory dwelling units in our
recent ommi bus zone zoni ng.

So, you know, this is a small structure.
Could it, you know, get a little smaller? You know,

sure. But to actually neet the | ot occupancy

requi rement of 40 percent, | believe it would -- |
did the calculation -- | think it would have to be,
like, let me do it again, 1437 times -- it would
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have to be 575 feet in footprint.

575 feet in footprint is an accessory
dwelling unit. It is not, you know, | don’t think
It’s reasonable to say that that’s what they nust do
for a new residence.

So, you know, again, |, | do understand the
nei ghbor hood concerns. And | really do understand
that the open lot that has been there for many, nmany
years has becone, you know, a bel oved part of the
| mredi ate nei ghbors’ life. And they have been able
to enjoy that.

| think that this applicant is trying to
introduce a really relatively small new sem -
det ached house, only 24 feet in height, which is not
going to be taller than the surroundi ng buil di ngs.
Mai ntai ni ng that access on the east side for the
condom ni um property, which is not sonething they
are not required to do, but they are offering that
to do.

And, you know, again, I'm |'mpretty
certain that the planter is not to be counted within
the side yard setback. And so, | think they are
nmeeting their side yard setback on the east. They
have no sideyard setback on the west. And they are

getting, they are asking for a reduced rear yard

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

set back.

Al'l of those things I think are, are
reasonabl e.

There’ s a question about, you know, sort of
| ayering variances. And | actually have been
concerned. | felt |ike the application that
i ncluded a request for a variance on the west side
for the side yard setback was too nmuch, that it was
maki ng a change that was nore by choi ce than by
necessity, or creating a variance situation that was
nore by choice than by necessity. So, they
elimnated that.

| do think that the other three variances
are, are not just choices. You know, they're,
they' re a reasonable way of adding a single famly
house in this, a sem -detached single famly house
In this neighborhood. And, again, I'mstating this
all sort of in the vernacular, not in the | egal ese
terms of variances, but I, | basically -- | feel
confortable that they have net the test of, you
know, is this, is this reasonable.

s this a variance that will allow for a
house to be built but that does not in a
Irreversi ble or negative way reduce the light, air,

and enjoynent of the nearby residences, particularly
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because their backyards face -- it’s all backyards
facing this existing open |ot.

And when this conmes in there wll still be
alot of--this 24-foot-tall building, there will be
a | ot of space between it and the back walls of any
of the adjoining residences.

So, you know, I, | just, again, |’ve
struggled with it a little bit but I, I would be
prepared to support the three variance requests.

VI CE CHAI R BLAKE: Thank you very nuch,
Comm ssi oner.

Coul d you, please -- Hang on one second.

|’ msorry. Wuld you pl ease, Board Menber
Drakef ord, would you please tell us your thoughts?

MEMBER DRAKEFORD: Yeah. | woul d agree
wi th Comm ssioner Wight. | do believe that the,
both the information that was provi ded today, or
j oined as discussed today, as well as information in
the record really helps to establish this subject
property’s exceptionally small size. And given the
regul ar history, really create an inherent practi cal
difficulty.

And as the applicant testified, that there
I's no viable devel opnent that could occur w thout

sone sort of relief for this particular site.
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And | think this difficulty is particularly
acute regarding the rear yard setback where the | ot
shal | ow depth and uni que geonetry makes strict
conpliance difficult, while also maintaining the
functional building footprint.

| also want to add, | think as Comm ssioner
Wight indicated as well, that the applicant, you
know, has anended the proposal to elimnate sone of
the relief request as originally cane in, really
denonstrating their commtnment to mnimze
devi ati ons and mai ntaining corridors for use by
nei ghbors.

They have al so provided information, sone
studies to provide information that the relief does
not necessarily cause undue harm and al so show ng
that the proposal represents sone of the m ni mum
relief needed to allow for a reasonabl e and
historically conpatible use of the site that would
ot herw se go undevel oped.

So, | amalso prepared to vote in support
of this, of this application.

VI CE CHAI R BLAKE: Thank you very nuch,
Board Menber Drakef ord.

|, too, agree with the applicant. |

bel i eve the applicant has net the burden of proof to
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be granted relief.

There are a nunber of issues that canme up
in this discussion. | want to kind of touch on a
few things before | get into ny read on the three
prongs of the variance test.

First of all, talking about self-creation.
| think the opposition initially cited Tayl or vs.
BZA, BZA as a reason to deny relief. | did not find
Tayl or controlling here because Taylor was actually
a use variance case. And the court applied nore

stringent undue hardship franmework.

Wiich is, to a large extent, the kind of
di scussion that we had when we said nothing, you
know, you have to build sonething nmuch smaller in
order to build. That is a, you know, a situation of
an undue hardship we would think. [|f nothing else
could be built, then it’'s okay. But you could, in
fact do sonethi ng.

What’' s interesting about this case is that
you do need to give sone relief to do anything. It
doesn’t unbuild the lot, but it does need to be, it
does need sone relief to get sonething done.

So, this case is not a use variance, it’'s
an area variance which is governed by the practical

difficulty standard. And it’s a nore flexible
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anal ysi s recogni zing cases like Gl mrtin.

More broadly, the court felt creation of a
i ne of cases, Bernstein, Capitol H Il Restoration,
and Lange, and al so reaffirmed by Roth, does not
establish -- does establish an inportant principle:

the Board cannot grant relief sinply to legitimze
an illegal condition or allow applicants to
bootstrap their own wongdoing into a hardship.

That law is real, and the Board nust respect it.

But this is not an illegal use,
| egal i zation case like Roth. This is a vacant |ot.

It was actually created through -- well, it nmay,
the actual history of this case is unclear. |It’'s
unclear also fromthe record that was provided to us
how the initial, the |arger parcel wth Eton was
created. As a theoretical |ot or what have you,
this ot was part of a record lot. It was not a
record lot initself to begin wth.

So, it'’s unclear that -- It is clear that
ultimately the creation of the -- it's ultimtely
clear that this thing nay have been a different size
at one point when it went through the additional.
And it has gone through three different cases:

The first when it was approved;

The second when it was not approved. So,
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it’s not that this is -- why does the second one not
agree wth the first one?

But the Board is being asked here not to
| egalize an unpermtted unit of unl awf ul
construction. But we're going to |look under Title X
and the area variance standard, |ooking at the
physical attribution in the context of the parcel to
justify the dinension relief.

On self-creation the record includes
di sputes over whether the parcel should be |icensed
as a tax lot, doing a voluntary |egal condonm nium
subdi vi sion process. |’mnot making, |’ m not
maki ng, | do not need to nmake a definitive finding
about the nechanics of [ ot creation to decide the
vari ance.

Under the variance standard the rel evant
question is whether the hardship we're anal yzi ng
adheres to the property as it exists today, and
whet her the practical difficulty flows froma
physi cal constraint, not fromthe desire to profit
or, profit or benefit froman unlawful condition.
That approach is endorsed by Glmartin, even where
there is sone history that m ght be characterized as
vol unt ary.

The Board nmay grant this area variance if
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the present difficulty arises fromthe property’s
physical condition and the relief will not harmthe
public good or the zone pl an.
So, what we do here is we look at it as
Conmmi ssioner Wight did accurately on a de novo
approach. That neans you just treat the site as a
vacant parcel in its current configuration and ask
whet her the strict application of the dinension
standard woul d i npose a peculiar and exceptional
practical difficulty given the |ot’s physical
characteristic and its devel oped surroundi ngs.
During the first prong it's pretty clear
t he applicant nust show an exceptional condition
affecting his property. In this case | find an
exceptional condition based on the confl uence of
property-specific physical characteristics and
content, not nerely the fact that it’s a small |ot.
This is an interior vacant |ot, about 1,400
square feet. |It’s got a sawtoothed rear |ine and
vari abl e shall ow depth that runs anywhere from 28 to
35 feet. [It’s fully bound by devel oped properti es,
row dwel lings to the east and west, Prospect Street
to the north, and Eaton Condom niuns to the south.
The parcel cannot be enlarged, dissenbl ed,

or reasonably reconfigured. These are not
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general i zed nei ghborhood conditions, these are
physi cal constraints of this |ot.

G anted, small and irregul ar parcels exist
t hr oughout CGeorgetown. But the standard is not
whet her sonme other small lots exist, it’s whether
the conditions affect this specific parcel in a way
t hat creates an exceptional situation. So, |
bel i eve the conbi nation of the |Iot’s shallow depth,
i rregul ar rear configuration, and fully devel oped
surroundi ng context creates the exceptional
condi ti ons.

The second prong requires a show ng that
the strict application of the zoning regul ations
woul d cause a peculiar and exceptional practical
difficulty.

Here | find practical difficulty because
t he sinul taneous application of the m ninum ot
area, |ot occupancy, and rear yard requirenents,
effectively no reasonabl e pathway to develop a
m nute single famly hone on this parcel.

As Conm ssioner Wight pointed out, even in
a 500 -- Actually, you can’'t do anything w thout a
variance of sone sort. But even if you just do the
rear yard together with | ot occupancy, you end up

with a 500 square foot footprint.
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But, again, this is not an undevel oped | ot.

It’s alot that's of simlar size within the
context of the neighborhood. 1In fact, it's the only
lot, it’s the only, it’s going to be the only
building on this lot on this side of Prospect. And
it also is designed in such a way that it kind of
mrrors the end units in ternms of its, its
presentation.

So, you know, and here it’s not about
maxi m zi ng devel opnent. | nean, you could if you
wanted to maxi m ze devel opnent, which was a factor
in the earlier cases, you would have built a row
dwelling lot to lot. And that row dwelling woul d
have had a mninmum | ot requirenent of 2,000 square
feet. But it also would have nade the Eaton Condo
access nore challenging. So, this was an attenpt to
do that.

Al so, the other side with the other
configuration when we had the west [ot |line noved in
9 inches, actually allowed to provide a 4-foot path.

So that, you know, and arguably that could
have been, you know, designed to it. But it wasn't
a design choice that necessarily enhanced the val ue
of the property. W shifted the -- the applicant

shifted the exact sanme square footage to the west 9
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inches. On a square foot basis it’s the sane house
that’s going to have the sane value. It didn't
I ncrease in value by doing that, by making the path.
What it did was it actually just nade that path a
little smaller for the occupants along 33rd Street.
VWi ch, unfortunately, but it did renove a
| ot, you know, a degree of relief that was required.
So, in that sense it wasn't, like, a benefit,
financial benefit by doing this.
| think that, and again like | said, when
you apply Glmartin, this is not an econom c | oss of
profit or desire for nore noney. This actually what
they did ultimately in doing this was not maxi m zing
profit. It was a reasonable request. It was what
they requested. From a design perspective we could
not say shrink it down to, you know, a size. That
was not, that was not what we were going to take,
So, again, understanding you' ve got a fully
built out block. You know, you’ ve got strict
di mensi on conpliance which would really be
| mpossi ble to devel op a good, reasonable dwelling.
And so, again, I'mconfortable wth that.
| think the record al so denonstrates that
extending the building to the ot |line reduces but

not materially, and adversely affects established
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access patterns, including |ongstanding pedestrian
and energency access enjoyed by Eaton, as well as
the functional side yards relied upon by the
adj oi ning properties to the west.

| think that Comm ssioner Wight was very,
very enphatic in explaining and bringing out in
di scussion that you still have 39 inches of width on
t he west side and, you know, a fairly sizeable
access on the -- for the Eaton Condom ni uns.

And, you know, again the flower pot thing
does not actually count toward |lot, a side yard.
shoul dn’t because |ikely because of the side. And
if it did, they would have to nake it smaller, but.

And | do think the third prong, again, does
not substantially affect the zoning plan integrity.

If you | ooked at light, air, and shadow, the
opponents claimthat the loss of |light and air, and
t hey chall enged the shadow site. |’ m not persuaded
that the record denonstrates substantially adverse
I npacts rising to the level required to deny the
variance. | nean, while they can -- they, they said
t he shadow study was inadequate, they didn't provide
an alternative shadow study. They sinply said, |
don’t like the one that they provided.

The proposal, you know, the proposal is
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mainly materially under a maxi mum permtted hei ght.
The shadow study shows that in the record that

whi |l e the opponents dispute the conpl eteness, the
board had no alternative but to determ ne that the

I npacts are not substanti al.

Privacy-wi se, | think that there was no,
there was really no concerns about w ndows close in
proximty. The application also proposes limting
wi ndows adj acent nei ghbors, and design neasures to
mai ntain privacy. So, while privacy concerns are
legitimate, | don’t find substantial adverse inpact
beyond that which is typical for residential in-fill
in this context.

So, let’s see. There are a nunber of
I ssues, sone issues that canme up in this case that
may or may not have been rel evant.

For exanpl e, the opponents, opposition and
t he ANC enphasi zed the | oss of |ocal space and
trees, and clained that the product disrupts the
hi storicalismof Prospect Street. And | understand
the concern. However, the zoning regul ati ons do not
cede a pernmanent right to the continuation off a
vacant | ot as open space.

The question is whether the proposed

residential structure, as designed, substantially
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I npairs the zone plan or causes substanti al
detrinment. The proposal is residential, it’'s
consistent with the R-3/GI zone intent, and the
appl i cant has presented pl ans, el evations,

phot ographs, and renderings show ng conpatibility
wi th the surroundi ng devel opnents.

The fact that the | ot has renai ned open for
decades is not by itself a zoning bias to prohibit
devel opment when the use is permtted and inpact --
the use is permtted.

So, | want to just talk for a second now.
And this is taking way too long. | just want to, |
want to give great weight to ANC 2E s unani nous
opposition, particularly its concern that the |ot
area and | ot occupancy variance are accepted.

But just to be clear, great weight is not
controlling weight here. It’'s just that | have to
sit there again and provide, discuss it, and explain
why | amor amto persuaded by the ANC s advi ce.

The ANC s opposition is largely prem sed on
t he magni tude of the numerical deviations,
specifically as Board Menber Wi ght, Conmm ssioner
Wight pointed out, they said they were
unconfortable with the | ot area variance and they

were unconfortable with the rear yard.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

247

But the variance test is not a percentage

test, it’s a property-specific inquiry on a

constrained parcel. And the nunerical deviations
wi | | appear |arge because the denom nator is so
small. The correct question is whether the physical

conditions create a practical difficulty and whet her
proposed relief is necessary to allow reasonabl e
use.

Secondly, ANC s analysis relies heavily on
preserving the | ot as an open space. That is an
under st andabl e nei ghborhood preference. But it is
not initself a zoning standard. The zoning
framewor k contenpl ates residential zone in this
district. The Board’ s job is to apply subtitle X' s
prong, not to permt a free vacant parcel.

Third, the ANC did not inpose the rear and
side yard relief in concept. The nost accurate,
concrete concern raised with access is addressed in
this structure because they don’t have a side yard
and you mai ntain access on both sides.

So, | think that you have, you know, the
support there. And, also, we actually don't focus
zoning relief on necessarily the | egal standard
there on that type of access for relief. That's

governed by other areas |ike the building code.
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The applicant also did address the Board's
prior denial in Oder 14854 in 1988. | also want to
be clear that this is not the first case, as | said
before, there was one prior to that in 1981 which
t he applicant -- which was approved.

The applicant argued -- the opponent argued
that the Board had to either follow the denial or
distinguish it with evidence. And | find the
record, current record actually supports a different
concl usi on under today’'s area variance franmework
because the surroundi ng context and the record
| npact have changed and they are nore fully
devel oped.

So, since the area is bigger than it was
and nore devel oped, the condom niums in place,
everything’ s built up around it, and besides the
site has remmined vacant for decades, the
nei ghbor hood context is now fully established and
t he applicants produced a detailed record, plan,
el evations, and inpact information. So, it is
devel oped.

So, for those reasons | think a finding to
do the area variance, area variance is correct. The
property is affected by an exceptional condition

deriving fromits irregul ar shape, shall ow depth,
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and fully built-out context.

The strict application of the dinension
standards woul d be inpacted by preventing reasonabl e
residential devel opnent of a permtted use. And the
requested relief can be granted w thout substanti al
detrinment to the public good and w thout inpairing
the zone plan, particularly inthis, inthis
I nst ance.

And, again, it preserves the pedestrian
enmer gency access and, you know, and this really does
mtigate the privacy inpacts.

So, I am too, in support of the
applicati on.

Let’s see. So, that's where | am So, |
too, amin support of the application.

As | said, | think there is alot to
di scuss here in part because the party in opposition
threw so many different things into the mx. None
of -- not that they were actually gernane or
relevant to, or legally relevant to our deci sions.
But there are a lot of things in there. And I hope
that the legal staff is able to sort through all of
that in the final order. Because | can't think
about it.

Let’s see. So, with that, I'"mgoing to
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make a notion to approve the application as witten
and stated by the -- in the witten attachnment by
the Secretary, and ask for a second.

Ms. Drakeford?

MEMBER DRAKEFORD: | second.

VI CE CHAI R BLAKE: Ckay then, the notion
has been made and seconded.

Madam Secretary, could you please take a
roll call vote?

M5. MEHLERT: Pl ease respond to the chair’s
notion to approve the application.

Chai rman Bl ake?

VI CE CHAI R BLAKE: Yes.

M5. MEHLERT: Board Menber Drakeford?

VMEMBER DRAKEFORD:  Yes.

M5. MEHLERT: And Comm ssioner Wi ght?

COWM SSI ONER WRI GHT:  Yes.

M5. MEHLERT: Staff would report the vote
Is 3to 0to 2 to approve Application No. 21360 on a
noti on made by Chairman Bl ake and seconded by Board
Menber Drakef ord.

VI CE CHAI R BLAKE: (Okay. Now, let’'s see.

Wiat is, let’s see, we have, we have an
enor nous nunber of cases ahead of us at this tine.

| would -- and | hate to do this at 5:18, but | want
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back and begin the next case.
VWhi ch, whi ch,

I's the next one up?

MS. MEHLERT:
sessi on case of Comm ssioner M|
VI CE CHAI R BLAKE: On,

Ckay.
COW SS| ONER M LLER:
VI CE CHAI R BLAKE

W'l |

| s Conm ssi oner

t hat then.

heari ng sessi on cases.

t he next case?
MS. MEHLERT:
This will

Yes.

to take just 10 quick mnutes and then we w ||

Madam Secretary, which case

This woul d be the neeting

kay,
do that case and then we'l|l

brief break, brief break before we go back into the

Hel | o, Conm ssioner Mller.

COW SSIONER M LLER:  Hello. You all have
had a very long day, and it isn’t over. And | am
just watching it.

VICE CHAIR BLAKE: And | agree. |'m
exhaust ed j ust watching us, too.

Let’s see. Let’'s see, what we have before
us is a decision. So, we're going to have the
Secretary, if you would call this, would you call

return to the Board s neeting

251

conme

| er.

okay.

M1l er avail abl e?
| " m here.
why don’t we do

take a
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sessi on.

Next case is Application No. 21384 of
Adet okunbo Harrison. This is an application
pursuant to Subtitle X, Section 901.2, for a Special
Exception under Subtitle E, Section 207.5, to build
a rear wall to sem -detached building to extend
farther than 10 feet beyond the farthest rear wall
and adj oi ni ng physical building on an adj acent
property.

This is a two-story rear addition to an
exi sting two-story, sem -detached princi pal
dwelling. It is located in the RF1 zone at 630
Randol ph Street, N W, Square 3233, Lot 77. This
heari ng was conpl eted on January 21st. And at the
February 11th nmeeting the Board postponed its
deci sion and requested additional information.

Participating are Chai rman Bl ake, Board
Menber Drakeford, and Conm ssioner M| er.

VICE CHAIR BLAKE: (Ckay. W recently heard
this case. And we received the testinony which
rai sed a | ot of concerns about the general inpact
t he project would have on the use and enjoynent of
t he nei ghbor’s property.

At the conclusion of the hearing the Board

asked the applicant to provide additional
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i nformation, including renderings and shadow sites
depicting the addition’s inpact on the nei ghbor M.
Wl lianms’ property.

The applicant did provide a narrative of
t he shadow study. It’s a little different, a
narrative of the shadow study. And a light study
report. And photographs of the rear yard of the
property show ng the applicant’s house and M.
WIllianms’ property to the east.

The applicant al so submtted sone
properties of the nei ghborhood which we didn't ask
for. But, nonetheless, we didn’'t receive any
coments fromthe ANC or the Ofice of Planning in
that tine.

On the 11th, a couple weeks ago, the
deci sion neeting, sone of the nenbers of the Board
expressed concern over the subm ssion and requested
nore renderings, and again encouraged the dial og
bet ween t he nei ghbors. The Board then postponed
this decision until today.

The applicant has added sone suppl enent al
filings to the record. These filings include
statenents with regard to the nei ghborhood outreach
and 3D exterior renderings of the proposed addition,

illustrating street facing and the rear yard
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per specti ves.

The applicant proposed addi ng | andscape-
style painting treatnent as well, or a decorative
finish to soften the visual inpact.

So, | want to just turn it over to Vice
Chairman M Il er to address your concerns or how you
feel about the project at this point.

COW SSI ONER M LLER:  Thank you, M.
Chai r man.

| think you ve sunmarized where, where
we’ ve been and where we are on this case.

And, yes, | appreciate the applicant
submtting the illustrative renderings of the
addition, of the rear addition. | found themto be
very hel pful and hel ped ne understand the
rel ati onship between that rear addition and the
adj acent property owner Ms. Chavis WIIlians, who
opposed the -- opposes the project.

And | al so appreciate the effort, the good
faith effort to comunicate with that adjacent
property owner. And the applicant detailed that
narrative, as well as the narrative about the
Illustrative renderings in Exhibit 37, which we
have. W have the illustrative renderings in

Exhi bit 38-Al and A2.
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| am now satisfied that, enough to nove
forward with this application. W previously had
stated at previous hearings that it had the support
of ANC, | think it’'s 4C, 4C, and O fice of Planning

as well. And so, we give great weight to that.
And I"’mready to nove, |I'’mready to nove
forward. The illustrative renderings really were

very helpful to nme. That’s what | was hoping to get
with the original request. W got photographs

I nstead, which just didn't help ne personally. So,
this did help ne.

And | appreciate that effort to the
intention to add, as you said, the | andscape-style
painting treatnent or other attractive finish
I nprovenents on that blank wall that’s going to be
part of the addition adjacent to the property, next
door property owner.

| guess ny only question is should we --
well, | don’t know where you all are necessarily on
this, but if we were to nove forward do we want to
i ncl ude any kind of condition that -- it’s a very
vague description about the -- | nean, we have an
illustration of the exanple of a | andscape-style
painting treatnent, which actually | ooks very

attractive, to nme personally. In addition to the
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green buffer that's there.

Do we want to make any reference to that
green buffer, or is that already there, and/or to
t he | andscape-styl e painted treatnent or other
simlar finishing? Do we, do we want to do that or
need to do that if it’s appropriate to do that.

That’s the only question | would pose to ny
fell ow Board nenbers. But |I'’mready to nove
forward

VI CE CHAI R BLAKE: Thank you very nuch.
Thank you very much, Vice Chair Mller.

Board Menber Drakeford, what are your
t houghts on this project and on the conditions that
Vice Chair MIler nentioned?

MEMBER DRAKEFORD: Yeah, | woul d be
supportive of the condition that Vice Chair Ml er
ment i oned.

| al so, you know, agree with the comments
around | appreciate the applicant’s outreach to the
nei ghboring property owner and the detailed, the
detailed note of that in the update to the record,
and al so the subsequent design adjustnents |ike the
decorative wall which helps to mtigate sone of the
visual intrusion of the extension.

| do believe, as well, that the renderings
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were hel pful in denonstrating the project’s spati al
relationship with the abutting lot. And then the
sun study helps to provi de sone additional evidence
around some additional evidence.

And so, | amalso prepared to vote in
support today.

VICE CHAIR BLAKE: All right. GCkay, let’s
see where | should start with my thoughts.

Vell, first of all | wanted to say that the
standard for relief here is E207.5, which is -- uses
the subtitle X, Chapter 9, and subtitle E 5201, if
appl i cabl e.

In this particular situation it’s not
appl i cabl e because there’s no additional relief
bei ng sought for |ot occupancy, courtyards, or
previ ous excepti ons.

So, we're going to look at E 520 -- we're
going to look at the X one and two i ndependently,
but being m ndful that we do consider there issues
i ke air privacy, noise, et cetera, not so nuch
vi sual intrusion though.

So, inthis, by this standard the Board has
determned if the granting of relief is in harnony
wi th the zoning maps and regul ati ons, and whet her

t he proposal woul d nmeaningfully interfere with the
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use and enjoynent of neighboring properties beyond
what the zone anticipates. So, the question is not
whet her there is any adverse inpact again but,
rather, the effect is undue. That is an exception
i n degree, in context of the zone.

So, given the nature of this project, the
gquestion, you know, is will the -- will the inpact
of light yield any potential adverse inpact
significantly greater or nore intrusive than a
devel opnent that’s submtted as a matter of right,

which in this case in an addition extendi ng back 10

feet beyond the rear wall of the adjoining property.

So, this is a big addition, though. It’s
27 feet rear yard addition. So, it’s not just
beyond the 10. But it’s a deep yard. And | think
that it neets the devel opnent standard ot herw se.

So, it kind of fits the lot it’s on. The
near by residents have raised a range of concerns
that are zoni ng considerations, including rear yard
Instruction, light, air, privacy. They also talk a
little bit, again, about visual intrusion, which is
why the applicant’s proposed that nural.

But, again, the property neets all of the
ri ght devel opnent standards.

When | | ook at the photographs in the
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record, the massing is not out of scale with the
other additions in the vicinity. The |light shadow
study shows that the inpacts will be in the context
of what is anticipated and will not rise to an undue
| evel .

And | agree with the Ofice of Planning' s
anal ysis, which | found pretty informative and
hel pful. | nmean, the Ofice of Planning did provide
t he anal ysis based on E 5201, so it went through a
nore detailed analysis. And it focused well on
vi sual intrusion.

So, I"'mnot really suggesting that there is
no inpact on the abutting property, because there
w il be some, but the record does not show that the
I npacts will be unduly adverse, or materially
greater, or nore intrusive than that woul d have
resulted fromthe addition extending only 10 feet.

As to the condition, the proposed nural, |
am actually not confortable including that as a
condition of the order. A) because it is sonewhat
vague. There are a lot of different things that
could end up on that wall.

And we al so have not nmade a finding in our
analysis that it is visually intrusive. It’s a nice

suggestion. And it would be good if they would do
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sonet hing. But what if the neighbor doesn’'t I|ike
the mural that they put up?

What if the future -- you know, this, this
travels with the land, so what if future owners
don’t want to have a mural, or they don't, you know,
they don’t, they don’t |Iike the design of the nural ?

So, | think this mght be alittle bit nore than
the Board could do, especially since we don't really
have a finding of an adverse inpact in the record.

So, | would not be inclined to include
t hat .

But | do -- | would reference the fact that
t he applicant has indicated a wllingness to, to do
that, to put up a nural on the wall to ease the
aesthetic in the rear. And if there is sone al so
plantings or things like that, that would help as
wel |, that would be attractive, that, you know,
again could be referenced in the, in the order.
Because we really don’t have -- we haven't proven
that there is, we don't have substantial evidence
suggesting that there is an issue that needs to be
addressed froma privacy perspective or froma
visual intrusion perspective, which is not actually
100 percent in the standard for this.

That said, | give great weight to the
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Ofice of Planning s recomendation, approval.
al so give great weight to the report of the ANC 4C
whi ch supports the application and states no issues
or concerns.

So, | wll be voting in favor of the
appl i cati on.

Agai n, referencing not including that
condi ti on.

What are your thoughts on that,
Conmm ssi oner ?

COW SSI ONER M LLER:  Thank you, M.
Chai r man.

| don’t disagree with nuch of what you
said. | would be nore confortable -- | nean, and
I'm and I'm-- we’'ve encouraged and the applicant
has now shown a willingness and intention in the
record to work with the neighbor to put up sonething
that they mght -- that mght help mtigate
potential adverse inpacts fromsuch a |arge
addi ti on.

But | think you made sonme good points about
a mural, putting that as a condition in the order.

But the green | andscapi ng buffer that goes
al ong the whole addition, and then further between

the two yard -- two properties, on the applicant’s
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property as | understand it, | think that could be

i ncluded as a condition. | think that hel ps
mtigate potential adverse inpacts upon privacy and
the use and enjoynent of that deep rear yard, as you
sai d.

But | think that that helps. | can’t
remenber in the actual photographs whether that is
currently there or not. But | would be nore
confortable if we had sone reference, and maybe
| eave it to our counsel to adopt the appropriate
condi ti onal |anguage, that there is a green buffer,
green | andscapi ng buffer between the applicant’s
property and the adjacent property owners on their,
on the applicant’s property.

So, | don’'t know if you would be
confortable with that or what Board Menber
Drakeford’s views are on this topic as well.

VI CE CHAIR BLAKE: Well, from our
perspective | do, | do agree with the -- it could
enhance the privacy issue.

Did we determine that there is a privacy

I ssue that is listed, though?

COMM SSIONER M LLER: | think there are
potential adverse inpacts. |’mnot sure we nade it
-- we, | think we have testinony on record fromthe
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adj acent nei ghbor that says there are adverse

I mpacts. | think, | think there is a potential,
given the size of the, of the rear addition of
potential adverse inpact on privacy and use and
enj oynent of the adjacent neighbor’s yard.

| also want to note before | forget, |
meant to nention in that, in the applicant’s letter
they did not only outreach to the adjacent property
owner that opposed it but to other neighbors on
their -- which their letters states. It’'s a 37-
page, too, that they spoke wth nei ghbors who were -
- and they were supportive of the project, including
nei ghbors to their left at 632 Randol ph, to the rear
at 3819 7th Street, and the far right at 626
Randol ph Street.

So, | think it's inportant that we note
that it’s in the record of other neighbors, nearby
nei ghbors supporting it, as well as the ANC of
course. But --

VI CE CHAI R BLAKE: Well, tell nme this: how
woul d you feel about the option of vegetation or a
fence, privacy fence to the privacy issue?

COW SSI ONER M LLER:  Yeah, I'mfine, I'm
fine wth that.

VI CE CHAI R BLAKE: (Ckay. Board Menber
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Dr akef ord, what are your thoughts?

MEMBER DRAKEFORD: Yeah, | nean, if there
Is any type of screening, whether it be vegetative
or a fence, | would be in support of that. Yeah, I
have no opposition.

VI CE CHAI R BLAKE: (Ckay. So, so okay,
let’s think about it. So, do we want to go with
vegetation or a screening, vegetation screening or a
fence of sonme sort to provide privacy, okay, --

COW SSI ONER M LLER: |1’ m okay.

VI CE CHAIR BLAKE: -- for the neighboring
property?

VMEMBER DRAKEFORD:  Yes.

VI CE CHAI R BLAKE: (Ckay, that sounds good.

Al right. Al right, well, with that, |'m
going to make a notion to approve the application as
captioned and read by the Secretary, with one
condition included, that they include a privacy
fence, vegetation, or screening that provides, that
adds a degree of privacy between the properties.

And ask for a second, Ms. Drake -- Board
Menber Drakeford?

MEMBER DRAKEFORD: | second.

VI CE CHAIR BLAKE: Ckay. The notion’'s been

made and seconded.
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Madam Secretary, would you pl ease call,
conduct a roll call vote?

M5. MEHLERT: Please respond to the Chair’s
notion to approve the application with conditions.

Chai rman Bl ake?

VI CE CHAI R BLAKE: Yes.

M5. MEHLERT: Board Menber Drakeford?

MEMBER DRAKEFORD:  Yes.

M5. MEHLERT: And Conm ssioner M| ler?

COW SSI ONER M LLER:  Yes.

M5. MEHLERT: The staff will record the
vote as 3 to O to 2 to approve Application No.
21385, with a condition, on the notion nmade by
Chai rman Bl ake and seconded by Board Menber
Dr akef or d.

You're on nute, M. Chair.

VI CE CHAI R BLAKE: (Ckay, thank you very
much, Vice Chair Ml er.

Are you going to be with us or are you done
for the day?

COW SSIONER M LLER: 1’ m done for the day.

| appreciate that Comm ssioner Wight is there.

And | had prepared in case she needed to | eave. But
|"msure she didn't think it was going to be at 5:40

t hese additional seven cases would cone up.
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But I'Il get off. Thank you.
VICE CHAIR BLAKE: All right, thanks so

much.

COW SSI ONER M LLER:  Goodbye.

VI CE CHAI R BLAKE: Thank you.

Al'l right, Madam Secretary. Let’'s see, |
t hought we’d take -- | think, Leslie, you ve had a

break just now, Conm ssioner.

Board Menber Drakeford, what do you say, do
you want to do a couple or do you want to take a
break?

MEMBER DRAKEFORD: No, | nean, I'mfine
wi t h novi ng.

VICE CHAIR BLAKE: This is going to go on
for a while now

MEMBER DRAKEFORD: Are you telling nme |

shoul d take a break?

VICE CHAIR BLAKE: |'mjust saying, this is
going. This is not, you know, not at the end.

MEMBER DRAKEFORD: Ckay. Well, let’'s -- |
nmean, let’s, I'mfine to nove forward. Yeah, |'m

fine to nove forward.
VI CE CHAIR BLAKE: There you have it.
Madam Secretary, would you pl ease call our

next hearing session.
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M5. MEHLERT: The next in the Board's
hearing session is Application No. 21346 of Daniela
Serrano Pavon. This is an application pursuant to
Subtitle X, Section 901.2, for a Special Exception
under Subtitle E, Section 5201 under rear yard
requi rements of Subtitle E, Section 207.1.

And pursuant to Subtitle X, Section 1002
for an area variance fromrequirenents of Subtitle
E, Section 207.1.

This is for a rear deck addition to an
existing two story principal dwelling |located in the
RF-1 zone at 1130 4th Street, N E., Square 773, Lot
72.

Thi s hearing began October 1st and has been
post poned twice. Oiginally participating, Chair
Bl ake and Chairman Hood. Also, | should note that
t he applicant anended their application and
submtted a revised self-certification form
w t hdrawi ng variance relief. However, they've also
filed a notion to (audio interference) requirenents
of Subtitle Y, Section 300.6B, which requires that
the work be certified by a registered architect or a
| i censed attorney.

VICE CHAIR BLAKE: (Ckay. |'mgoing to need

2 seconds and |I'Il be right back afterwards. G ve
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me 2 seconds.

(Pause.)

VICE CHAIR BLAKE: | told you we shoul d
have taken a break anyways.

Comm ssioner Wight, are you there?

COMM SSI ONER VWRI GHT:  Yes.

VI CE CHAIR BLAKE: Ckay. | just assuned
that, literally. Sonebody’ s at the door.

Al right. 1Is the applicant here? Wuld
you pl ease introduce yourself for the record?

MR LESTOCK: Yeah, thanks.

My nane is Jake Lestock. [|’mthe husband
of Daniela Serrano, and fellow applicant.

VI CE CHAIR BLAKE: (Ckay. |s anybody here
W th you today --

MR LESTOCK:  Huh?

VI CE CHAIR BLAKE: -- presenting? O wll
you be presenting yourself?

MR. LESTOCK: | think it’s just going to be
me.

Vell, | guess Florais here. She is also a

part of our, our application. But | think I can
handl e nost of the speaking points.
VICE CHAIR BLAKE: Ckay. But Flora is

there, is she? GCkay, she is there.
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Wul d you, would you unnute yourself and
put your canera on for us, because | may have to
pull you in here for a m nute.

kay. In this particular application the
Board has pushed this off, the applicant as well, in
anticipation of a text anmendnent that woul d negate
the need for relief. This is basically a rear deck,
but this applicationis, this 1is still not
conpl et e.

So, the DA requires that the applicant do
an area variance fromTitle E, Section 210.1, for

| ot occupancy, and a special exception under E 201

for a 10-year -- for the 10 rear yard.

Now, in this particular instance the -- if
the applicant still needs the, is going to, is
seeking to -- actually, the applicant has w t hdrawn

the area variance request. And really in
anticipation of the inplenentation of 25-12 which
woul d make the vari ance unnecessary.

So, in the nost recent self-cert, which is
in Exhibit 66A, it lists the relief requested as a
speci al exception under E 5201 for rear yard, for
10-f oot existing, 20-foot required, and no, nothing
opposed.

Now, the Board has a coupl e options here
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because the Board can -- first of all, the Board has
to determne if the special exception, if we can
allow the applicant to submt a self-certified
application wthout the signature of an architect or
a |licensed attorney.

It is waivable. And, Flora Jurrell
(phonetic), are you there? You are. Al right,
then she’s a licensed interior designer who is
famliar with zoning regulations. And as we’ve gone
back and forth with this, it seens pretty nuch that
you guys are starting to get a handle for it as
wel | .

So, if we do decide to allow themto waive
that right and self-certify for this, we would be
able to proceed. If we proceed with this
application we wll then have to nake a decision if

we do allow for the area variance, the applicant

then has to take the risk of not being -- of the
omi bus bill being accepted and passed so that they
will be able ultinmately to do w thout the approval.

Currently, right now, you cannot do the
deck you want to do.

And it’s clear fromthe BZA s neno that we
cannot, that the current regulations will not allow

you to do it, even if we give you the speci al
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exception. And, typically, we don’t give special
exceptions or grant the relief unless we believe
there is a good chance you will get a project done.

So, if we do grant you relief we're not
saying that you think you got a thunbs up. What
we're saying is you re going to assune the risk
because you're not going to get a permt to do your
deck until the omibus bill is done.

Now, |I’m going to ask the Comm ssioners to
help me a little bit with this.

Since the special exceptionis, is really
I s not dependent upon the | ot occupancy we can
approve it. Because we can, we have to basically
approve anything that the applicant requests of us.

If it’s one request, two requests, four requests,

they can all be aggregated and you can, you have to
really respond to each item So, you can in part
deny and in part approve.

But, again, if we did that then the
appl i cant woul d actually have to cone back and
wi t hdraw the deni ed ones that the order be correct.
This way it’s cleaner. [It’s a done, it’s a done
deal and they basically could nove forward.

|’d like to get a little color because this

Is a unique situations. W don’'t typically do
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this. This is, this is out of the ordinary. And if
we did do it, we then have to, you know, just to be
clear, it’s on, the risk is on you, the applicant.
How cl ose are we on this portion of 25-12
for the ZC? Because, you know, it matters. A |ot

of tinmes you do these things and, you know, it may

or may not have the wong way out. It could not
happen. It may not happen. It nmay cone out very
di fferent.

Do you know where we are on this case and
does it nake sense to do this?

COWM SSI ONER WRI GHT: | think you' re asking

VI CE CHAI R BLAKE: Yes.

COWM SSI ONER WRI GHT:  And you’' re meking --
the Ofice of Planning can al so respond.

| believe that the Zoni ng Comm ssion has
taken their action to nmake all their recommendations
on the omi bus. That is conplete.

How quickly it is that that |egislation can
then be officially added to the code, that | don't
know. | mean, this is ny first ommibus bill. So, |
don’t know if the Ofice of Planning can address
that or not.

But we have taken our final action on the
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omi bus.

Conmi ssioner M| ler may have nore know edge
than | have as well. But we, we’ve done what we are
supposed to do. And I, | don’t know the next steps.

VI CE CHAIR BLAKE: Ckay. Let’'s see.

Let’s do this, let’s turn to the Ofice of
Pl anning and get a feel for it.

The reason |'mtrying to be careful about
thisis | don't want to -- this is, again, a very
uni que situation. The request has a coupl e kinks,
so | want to nmake sure that we're doing it in a --
iIf we doit, | want to nmake sure we’'re aware of
where we are and, you know, if it does, does nake
sense. | don’t want you to put yourself in a, the
applicant, | don't want you to put yourself in a
situation that’s di sadvant ageous.

So, and but | know you' ve tried to postpone
it long enough to conme back. But it, you know, and
you're trying to be efficient. | get that.

So, M. Beanon, if you could cone back and
give us sone color on 25-12 and your expect -- what
you believe may happen there, |’'d appreciate that.

Chai rman M|l er has conme back.

COMWM SSI ONER M LLER:  Only because |

prepared for this case in the event that
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Comm ssi oner Wight was not able to. | did ask our
counsel and our zoning, also zoning | egal division
t hat supports the Zoning Comm ssion and Secretary
Schel lin where we were.

The proposed rul emaking |ikely, which
I ncl udes the omi bus, text anmendnents including the
rear deck, text anendnment which woul d obviate the
need for variance in this case, that proposed
rulemaking is likely to be published in either next
week’s Register, D.C. Register, or the follow ng
week.

And there’s a coment period that’s open.
But the, our counsel said that the final rul emaking
likely won’t, it probably won’'t be published -- it
wi Il be published within 90 days is what they, is
what they esti mated.

So, | just wanted to provide that
i nformation on the record. There is not a true
Zoni ng Conmm ssion participating here, but | thought
|’ d be nore prepared than the Ofice of Planning to
answer that question because | did our OCLD that
just got this this norning, | think.

COMM SSI ONER WRI GHT:  Thank you.

VI CE CHAIR BLAKE: Well, thank you. Thank

you very much, Vice Chair Ml ler.
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COWM SSI ONER WRI GHT:  Can | al so j ust
menti on?

VI CE CHAI R BLAKE: Yes.

COW SSI ONER WRI GHT:  If I’ m not m st aken,
assum ng we even act on this today, because the
Ofice of Planning did not recommend in favor,
they’ re recommendi ng denial, wouldn’t this -- this
woul dn’t be a summary order. It would have to be a
full order; right?

VI CE CHAIR BLAKE: No. Actually the, if we
-- Ckay, first of all, the applicant has w t hdrawn
the variance request. So, it's off the table. And
they can do that w thout, you know, the |icensed
architect or attorney. So, that, that’'s done.

So, the application itself, the anended
application just for the special exception for rear
yard.

The issue is, A can we allow -- can we
give, what is the right, waive it so they can nake
t hat change w t hout going back to get an attorney or
an architect. That's the first |esson.

But if they were to do that, they would
not, it would not be an issue because it's just a
speci al exception.

And, again, if we |ook at the 90-day tine
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frame the question would -- if you think it’s going

to be 90 days does it make sense to do that and take
that open risk? |If it cones back different, you may
or may not still be able to get this done.

| mean, | renenber we went through this
change. And the |ikelihood of getting the area
variance is very | ow based on, you know, the high
standard, the bar for the deck.

So, the special exception approach that the
Commi ssion is doing, it’s kind of like it has really
actually grown out of the fact that a | ot of people
cone here with decks. They want to get them done.
And we always run into the sane issue. It’'s a
variance that’'s hard to neet a variance standard for
a deck. So, in fact it’s alnost inpossible.

So, in this case, | nmean, it does address
one issue, as long as the deck is small enough it
wi || probably make that, you know, fit inside that
box that they' ve allowed for. The question is
timng.

So, does that -- that’'s a little nore than
| think you wanted to hear, but that’s kind of where
we're at, the tine issue.

So, do we want to make that, make the

choice and do this today? And | nean part, so our
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first decision, do we allow the applicant to adjust
and self-cert that way?

The second question is |'mgoing to then
talk to the applicant and say, do you want to take
this risk? Do you understand what you're taking?
|f you' re confortable with it, and I’ m confortable,
you know, | may be confortable doing it, what, what
do nmy Board nenbers think?

Comm ssioner, you' re up first.

COW SSI ONER WRI GHT:  Me, | am | am
confortable to allow the self-certification to nove
forward. | think that was your first question.

And, you know, in terns of the second
guestion regarding timng, you know, again as
Comm ssioner M| ler described it, we are going to be
acting, the governnent, the city is going to be
acting pretty quickly, | nmean, 90 days is pretty
qui ckly, on the, on the omi bus text anendnent. |,
| honestly think it would be great to be able to
wait till that’'s resol ved.

But, but that’s up, you know, that’'s up to
the applicant to sone degree, too.

VI CE CHAIR BLAKE: Okay. Let ne just,
before | go to you, Board Menber Drakeford, fromthe

Ofice of Planning is, let’s see, Maxine Brown-
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Roberts around?

up separ at e.

Brown, you can if you want to. She’'s here.

| was thinking. |If she’'s here, could you put her

i n?

Chai r man.

famliar with 25-12? Wat’s your, what’'s your take

t here?

section is that?

MR. BEAMON: -- text anendnent.
M5. BROWN- ROBERTS: |I'mnot very famliar.
But I’ m not sure what your question is. | can
bring it up.

278

MR. BEAMON: Here. But they need to bring

VI CE CHAI R BLAKE: (kay.
MR BEAMON: If you want to put up Maxine

VI CE CHAIR BLAKE: (kay, yeah, that’s what

| think she’s nmore famliar wwth 25-12.

There you are.

M5. BROWN- ROBERTS: Good evening, M.

VI CE CHAI R BLAKE: Hey.

M5. BROAWN- ROBERTS: That was t he UCA.

VI CE CHAIR BLAKE: Ckay. Are you, are you

MS5. BROAN- ROBERTS: | " m not sure, which

MR BEAMON: So, that’'s for the omi bus --
VI CE CHAI R BLAKE: Omi bus.
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VICE CHAIR BLAKE: Well, the question was
we had was the -- where we were, the status of it,
the likelihood that the timng of getting 25-12 done
for this deck portion.

MS. BROWN- ROBERTS: Uh-huh. | think
agree with what Commi ssioner MIler said. That is
out of the Ofice of Planning hands right now It’s
all being done through OCLD on the tim ng and not,
it’s not part of the Ofice of Planning s process.

That is Zoning Comm ssion, it’s really just
a Zoni ng Comm ssi on deci sion and OCLD, who is
preparing the, the docunent.

So, | think what | know of is the same
thing that Conm ssioner M|l er said.

VI CE CHAI R BLAKE: (kay, thank you.

M5. BROWN- ROBERTS: Gkay. Thank you, M.
Chai r man.

VICE CHAIR BLAKE: M. Beanon, |’m assum ng
you have nothing el se you want to add on that point
ei ther?

MR. BEAMON: | do not.

VI CE CHAIR BLAKE: There’s nothing el se you
woul d Iike to add either?

MR BEAMON: No. No, sir.

VICE CHAIR BLAKE: Ckay. |'mgoing to go
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to Board Menber Drakeford for your thoughts.

VEMBER DRAKEFORD: Around the self-
certification waiver, | nean, | think generally |I'm
confortable with it. But would just be, would, you
know, want to nmake sure we're clear fromthe
appl i cant maybe just the reason -- at |east having
sone kind of rationale or reason why, fromthe
applicant, why they would, they would |ike to have
t hat wai ver.

VI CE CHAIR BLAKE: Okay. Well, |’'mgoing
to, now !’ Il turn it to the applicant.

You understand the circunstances and what
we’ re tal ki ng about, what our concerns are. Wat’s
your, what’'s your strategy here and what are you
trying to acconplish?

MR, LESTOCK: Yeah. So, the idea was we
spoke with the Ofice of Planning on this and we're
just trying to figure out what our options would be.

We knew that the area variance was very, there was
a very small chance we were going to get approved
for that.

It was really just waiting to see what
happened with the omi bus bill text anmendnent.

And we heard that the portion on decks was

heard and approved. And we’'re just waiting on the
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process of it rolling out and then being taken up in
t he rul emaki ng, as was nentioned, and then being
filed on the record, or whatever that's call ed,
docunent ed and recorded, or whatever.

And so, the idea was, | nean, we’'re just
trying to build a really small deck. This isn't a
huge project. Wen it conmes to waiving the
architect or the attorney, we have a construction
conpany that Flora represents. She's an architect -
- or not an architect, interior designer. The plans
are submtted.

And it’s, again, it’'s a 10-foot deck, not
even 10 by 10. It’s very tiny. W'’re just trying
to go through the correct process versus nost of our
nei ghbors who just have illegal decks built.

So, we figured that renoving the area
vari ance and then just submtting the special
exception woul d be the fastest because then |I’d have
approval fromyou all and | could just wait until
the rules were put into effect fromthe omi bus text
amendnent. And then |I could go to Departnent of
Building to get the permts.

That was the idea of it, rather than having
to wait for it to go into effect, cone back to you

all, and then go to the Departnent of Building for
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the permts. It was just trying to speed up the
process because | started this |ast February.

VI CE CHAI R BLAKE: Ckay.

MR, LESTOCK: And I would note that the OP
deni ed, had a denial recommendation of a denial for
the area variance, but they did approve, submt
recomendati on for approval on the speci al
exception, special exception conponent.

VICE CHAIR BLAKE: Yes. We, | sat in on
the case. W did review the application. Chairmn
Hll, Vice Chair -- Chairman Hood was on it as well.

And | think that the conclusion, you know,
we cane up with is that it’'s a very reasonable thing
you' re asking for, but I don't think you had enough
support for the variance. But the applicant’s
speci al exception, you know, was, was relatively
reasonabl e, even though it was fairly substanti al.

Ckay. Wwell, | tell you what, have, let’s
see, have both nenbers of the Board read into this
case? You read into it?

COWM SSI ONER WRI GHT:  Yes.

VI CE CHAIR BLAKE: Ckay. Both
Comm ssioners indicating yes.

Wul d you be -- Okay. Al right.

Ckay, I’mgoing to go back. This tinme I'm
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applicant, do you understand the risk that you d be
taki ng by doing this right now?

MR LESTOCK: Yeah, | understand that if
the omi bus text is not approved and submtted into
the record that | still couldn’t build the deck

VI CE CHAIR BLAKE: (Ckay. And so, you're
taking on the full risk of that responsibility?

MR, LESTOCK: Yes.

VI CE CHAIR BLAKE: And us, at this point us

approving, if we do approve the special exception,
It doesn’t nean that we have approved your project.
You under st and?

MR. LESTOCK: Right.

VI CE CHAIR BLAKE: (Ckay. Board nenbers,
you understand what he thinks, so |’mgoing to ask
what do you think?

| think you told nme, Conmm ssioner Wi ght,
think you said you' d rather wait. But if it’s going
to be 6 nonths, that’'s quite a, that's sone, that’'s
sonet hi ng.

COW SSI ONER WRI GHT:  Yeah. No, you know,
again, I'm |I’mfine on the waiver about the self-
certification. And, you know, after hearing all of

this di scussion and understandi ng that the applicant

Neal R. Gross and Co., Inc.

283

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

284

has a clear understanding that if we nove forward on
t he speci al exception and for whatever reason 25-12
doesn’t go through, that he still would not be able
to build the deck.

But if we act on the special exception and
then 12-25, the ommi bus, goes through -- I'’msorry,
25-12, the omi bus, goes through then he woul d be
able to nove forward.

As | ong as he understands that, yeah, |I'm
fine. Let’s just, let’s just nove forward on the
speci al excepti on.

VI CE CHAI R BLAKE: Ckay. Board Menber
Drakef ord, your thoughts?

VMEMBER DRAKEFORD: Yeah, | woul d agree of
moving on with the special exception.

VI CE CHAIR BLAKE: So, just again to the

applicant, nmake sure you understand. So, |’'d pay
cl ose attention to the, to the bill, the anmendnent.
| f they change the regulations, |I'd make sure your

deck is scoped in a way that fits that. Because
what you're trying to do neans that, you know, if
they change it and they nake it smaller, sonething
like that, you re going to have to nmake that

adj ustnent, too. So, just be aware that that’'s kind

of where we st and.
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kay. So, I'"'mgoing to nake a notion to
approve the request for a waiver for the self-cert
formand ask for a second.

Board Menber Drakeford?

MEMBER DRAKEFORD: | second.

VI CE CHAIR BLAKE: (Ckay. The notion's been
made and seconded.

Wul d you pl ease take a roll call vote,
Madam Secretary?

M5. MEHLERT: Pl ease respond to the chair’s
notion to grant the applicant’s waiver request.

Chai rman Bl ake?

VI CE CHAI R BLAKE: Yes.

M5. MEHLERT: Board Menber Drakeford?

VMEMBER DRAKEFORD:  Yes.

M5. MEHLERT: Comm ssioner Wi ght?

COWM SSI ONER WRI GHT:  Yes.

M5. MEHLERT: Staff will record the vote as
3to0to 2. The notion passes.

VI CE CHAIR BLAKE: (Okay. So, now we're
going to take, deliberate on this.

Now, we’'ve all read into the case. But the
merits of the case were heard. Requests for the
speci al exception were heard. There’'s a report in

the --
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In fact, you know what we can do, let’s
just go ahead real quick and have the O fice of
Pl anni ng, M. Shepard. M. Beanon, are you there?

MR. BEAMON: Yes, |’m here.

VI CE CHAIR BLAKE: Can you just give us
kind of like a review of the special exception
recomrendati on you have?

MR. BEAMON:  Sure.

VICE CHAIR BLAKE: Because | think it was
contingent if we did answer. And if you can do
that, 1’ d appreciate.

MR. BEAMON:  Yeah, okay.

And so, for the record, Shepard Beanon from
the Ofice of Planning.

The O fice of Planning has reviewed the
application for the special exception, as anended,
for the rear yard relief. And we find that the
request used the criteria for Subtitles E and X

And, yeah, we’'ll stand on the record of
report in Exhibit 65. Again, we are aware of the
applicant’s renoval of the variance which we were
recomrendi ng denial for. So, applicant has
di scussed this with the Ofice of Planning and we
are okay to proceed with the special exception just

for the rear yard relief.
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VI CE CHAIR BLAKE: Okay. All right.

So, to go back to our deliberat
confortabl e and support the application,
recomendation of the O fice of Planning.

with the anal ysis.

And, again, |’ve |ooked at this before.

So, I, I do think the special exception relief is

met .

This is an unusual situation.
we'll get in trouble for it at sone point
future. But it nmakes sense. Let’s give

But it’s unusual. | do think t

that omi bus text anendnent is in -- kind of with

this particular non-controversial subject

fairly far along. There are sone that we thought

woul d happen that didn't. | think we had that

conversation earlier today.

So, you know, just because it’s there

doesn’t nmean it’s going to happen. But this does
seemto be a non-controversial itemthat's fairly
far along in its evol ution.

So, I'min support of the request. And I

will vote to approve the special exception.

Comm ssioner Wight, can | have your

del i berati on?
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COW SSI ONER WRI GHT:  Sure. |'ve reviewed
the Ofice of Planning’s staff report and the
information in the record. And | think that the
speci al exception is appropriate and | am prepared
to support it.

VI CE CHAI R BLAKE: xay.

Board Menber Drakeford?

MEMBER DRAKEFORD: Yes, | will also agree
and align nyself with the comments of both
Conm ssi oner Wight and you, also, Chair Blake. [|’'m
going to give great weight to the response and
report provided by the Ofice of Planning.

VI CE CHAI R BLAKE: (kay, thank you.

Gkay, thank you.

Madam Secretary, okay, with that, |’ m going
to nmake a notion to approve the anended application
and submtted application for 21346, and ask for a
second.

Board Menber Drakeford?

MEMBER DRAKEFORD: Yes. O second. Sorry.

VI CE CHAIR BLAKE: That’'s quite okay. Any
answer i s good.

Madam Secretary, the notion’s been nmade and
seconded. Wuld you pl ease conduct a roll call

vot e?

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

289

M5. MEHLERT: Sure. And just to clarify,
the record is, the hearing is closed? W have not
said that yet.

VI CE CHAIR BLAKE: Sorry, yes.

The record and hearing are closed. That's
right, | apol ogi ze.

M5. MEHLERT: Great.

Pl ease respond to the chair’s notion to
approve the application.

Chai rman Bl ake?

VI CE CHAI R BLAKE: Yes.

M5. MEHLERT: Board Menber Drakeford?

VMEMBER DRAKEFORD:  Yes.

M5. MEHLERT: Comm ssioner Wi ght?

COWM SSI ONER WRI GHT:  Yes.

M5. MEHLERT: Staff would report the vote
as 3 to 0 to 2 to approve Application 21346 on the
noti on made by Chairman Bl ake and seconded by Board

Member Dr akef ord.

VI CE CHAIR BLAKE: Ckay. |'mstarting to
slip now.

kay, let’'s get to -- Ch ny god. Ckay, the
next one on -- Let’s take a 10-m nute break because

the next one is going to take a little bit of tine.

It’s going to take a little bit -- a lot of tine.
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kay, let’'s take a 15-m nute break.

(Wher eupon, the above-entitled matter went
off the record at 6:10 p.m and resuned at 6:44
p.m)

M5. MEHLERT: Can you hear ne okay?

VICE CHAIR BLAKE: Can’t hear you.

M5. MEHLERT: You can’t hear ne?

VI CE CHAIR BLAKE: | can hear you now.

M5. MEHLERT: Ckay. The Board is back from
break and returning to its hearing session.

The next case is Application Nunber 20643-B
of the Maret School. This is a request pursuant to
Subtitle Y, Section 704 for a nodification with
heari ng of the order issued in Application Nunber
20643 to nodify approved plans and to add, pursuant
to Subtitle X Section 91.2 special exceptions under
Subtitle C, Section 1402.1 fromthe requirenments of
Subtitle C, Section 1401.3 to allow portions of
retaining walls 64 feet in height, and from Subtitle
C, Section 1401.7 to allow tiered or terrace
retaining walls with the width of the area between
each retaining wall |ess than tw ce the height of
t he | ower retaining.

This project is for athletic facilities as

part of a private school use and this nodification
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seeks for these are already built retaining walls.

It’s located in the RL-B zone at Nebraska
Avenue, Northwest, 42319, Lot 832.

This hearing was originally schedul ed for
January 21st and postponed at the request of the
applicant and party in opposition.

VI CE CHAI R BLAKE: Ckay.

Okay, let’'s see, there are no prelimnary
matters, so, if the applicant’s here, if you could
pl ease i ntroduce yourself and who else will be with
you t oday?

MR. TUMMONDS: Yes, good evening, I'll take
away ny good norning that | was purchased earlier
t oday.

My nane is Paul Tummonds, the stores on
behal f of the Maret School, the applicant in this
case.

Also with nme here this evening is Trey
Hol | oway, the associ ate head school for finance and
operations for the Maret School.

VI CE CHAI R BLAKE: Excell ent, okay

Let’s see, let’s see, do we have any -- do
we have -- is a Friends of the Field here? Anyone
representing Friends of Field?

Okay, Jonat han Axelrod s here, okay.
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And do we -- let’s see, anybody fromthe
ANC3 4G?

| can’t hear you, M. Shernman.

(Pause.)

VICE CHAIR BLAKE: (Ckay, you're there | see
you. | got you. | got you. | got you. Ckay. All

right, so everyone's here.

Okay, all right. Okay, so we can begin.

Let’s see, where do we begin? M.
Tummonds, we’'re |ooking at this case and | wanted to
just -- one thing came to ny mnd as | saw there a
couple things | want to point out.

This is a nodification of the order, but
the request itself will require a special exception,
which | believe you re seeking under C 1402. 1.

My question is, are -- do you believe it’s
necessary to al so seek a special exception under
Subtitle X104? As this is a nodification of the
canmpus plan which is part of the school plan.

Can you addressed that before we get
started?

MR TUVMONDS: You know, | think, because
we' re tal king about the retaining walls, so,
perhaps, technically, but | think it did -- | don’t

think it really has any inpact on the specifics of
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what we’re discussing.

The request that we’'re seeing for the
speci al exception for the retaining walls was the
nore specific nature.

| f you believe that it's necessary to anend
to al so, you know, say that, because the canpus -- |
don’t think we necessarily need it, but to nake it
conplete, | think that we’d be happy to anmend the
application to do that. | don’'t think it’'s
necessary.

VI CE CHAIR BLAKE: Great.

kay, let’s do that, out of abundance of
caution, let's go ahead and do that, anend it just
do change the self-cert to reflect that.

MR. TUWONDS: Ckay.

VI CE CHAI R BLAKE: And what we'll do is,
we' Il just touch on it briefly. | nmean obviously
this is -- the relevant portion there is that we're
going to just look at it and howit would inpact it,
but only to the increnental anount that’'s associ ated
with this special exception for the retaining wall.

So, it’s actually not that nuch. You
really need to cover it, it’'s just the increnental
amount, right?

kay, so, the second thing is, is |I’ve read
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the -- your commentary and it’s good. The one thing
Is the enphasis is on the costs associ ated
denolition, et cetera, et cetera.

But if we're going to ook at -- and we do
want to use 14 -- C 1402.1, the applicant nust
denonstrate that the conditions relating to the
buil ding, terrain or surrounding area woul d nmake
full conpliance unduly restrictive and prohibitively
costly or unreasonabl e.

So, what we |like to do here, | think, is to
| ook at this, not so nuch fromwhat we have, the way
we woul d have | ooked at this -- because don’t forget
this is a matter of right, but it was represented
that this was going to be a matter of right.

So, to the extent it’'s not a matter of
right, we want to go through this 14 -- this --
these provisions and this criteria.

But the question is, as we would | ook at
that, we would look at it on a de novo basis.

So, as we were at the hearing today at
first time, we would say, why do you want a speci al
exception for the walls?

And | just need you to tie it in, not so
much to the cost of denolishing and replacing the

wal | s, but what issues are associated wth the
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terrain that is causing the need or for the walls
not to be matter of right?
So, | nean it could be, you know, you know

what | nean? |If you could just focus on the terrain

el ements --

MR, TUMMONDS:  Sure.

VICE CHAIR BLAKE: on a de novo basis --

MR. TUMMONDS: Right, well, and --

VICE CHAIR BLAKE: | think that’'d be a | ot
more --

MR. TUMMONDS: | hear what you’re saying,
and as | |l ook at 1402.1, the applicant nust

denonstrate to the condition's relating the
bui |l di ng, conma, terrain, conmm, or surrounding
ar ea.

And | think maybe I'll start with that and
t hen, we can --

VICE CHAIR BLAKE: | think so --

(Si nul t aneous speaki ng.)

VI CE CHAIR BLAKE: W' ve been through a | ot
of English stuff today, yes, just --

MR, TUMMONDS: | hear you, | hear you

(Si mul t aneous speaki ng.)

MR, TUMMONDS: Yes, yes, yes, yes.

So, we'll start and we’' |l kind of get
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t hrough our di scussion here and then, we'll Kkind of
address these additional matters.

So, as you noted, the applicant is seeking
speci al exception approval fromthe hei ght and
setback requirenents for a portion of the retaining
wal | s that were constructed fromthe athletic fields
approved by the Board in Case Nunber 20643.

The applicant conpl eted construction on the
athletic fields last sumrer and final inspections
reveal ed that approximtely 13.3 percent of the
| i near footage of the retaining walls exceeded 4
feet in height.

Much of the walls by a de m nims anount,
2.6 to 7.5 inches.

And we're, therefore, not in conpliance
with Section -- Subtitle C1401. 3.

The inspections al so determ ned that
approxi mately 14.25 percent of the linear footage of
the retaining walls did not satisfy Subtitle
C1401.7, which requires tube retaining walls,
because the tube codes have an area between the
wal s that has the wdth of at |east tw ce the
hei ght .

W believe that a witten statenent details

our satisfaction and special criteria for this
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relief.

W are pleased to note that the Ofice of
Pl anni ng agrees and supports this special exception
request.

Per haps nore inportantly, we are pleased to
note that the applicant and the party opponent to
the original application, the Friends of the Fields,
have entered into a conmunity service agreenent
regarding the retraining walls and the operations of
Maret's athletic facilities.

This agreenent was entered in the record
yest er day.

| will ask M. Holloway to discuss the
negoti ation of that Comrunity services agreenent in
a second, while | address your concern.

| would say that with regards to the fact
that the retaining walls are built it kind of nakes
it -- it’s like fromthis de novo aspect, it’'s
prohibitively costly nowto fix the walls as they
exi st.

So, | would say that the existing condition
we have, the building, which | would say these
retaining walls, the terrain in the surroundi ng
area, we have to kind of accept that as a fact of

what exists now. This is the condition that exists.
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So, what is prohibitively costly in terns
of dollars, in terns of inpact to the adjoining
nei ghbors on 28th Street, and the costs to | osing
these athletic fields to the conmunity, and to D.C
public schools and for use for youth sports
organi zations, what is prohibitively costly is to
fix these portions of the wall, as they exist now
That is what is costly.

That is why | say so to kind of take the
information that we’ve previously tal ked about
prohi bitive costs, we need to recogni ze that those
wal s are there. Those walls exist now.

So, to renove 2.6 to 7.5 inches along the
28th Street, that is what we believe is
prohi bitively costly.

That is how we are taking that notion of
what is probably costing to what exists there now,
that is the building, that is the terrain, that is
t he surroundi ng area.

And so, it'’s | think it’s alittle tough to
say, if we are doing this de novo, that we need to
recogni ze, here are the facts as they exi st now.

So, with that, maybe 1’1 let you think
about that and then | will now have M. Holl oway

di scuss the comunity services agreenent and the

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

di al ogue that occurred with the Friends of the
Fi el d.

M. Hol | oway?

MR. HOLLOWAY: Yes, thank you, M.
Tumonds, and | apol ogi ze in advance if | have kids
that run into the screen, |'mhone by nyself with ny
si x-year-old and ten-year-old and they are occupi ed
for the monment, but that may change.

| also had a good norning but good evening,
menbers of the Board.

So, as M. Tummonds said, Trey Hol | oway,
associ ate head of school for finance and operations
at Maret School .

| " ve been involved with this case on
Maret's behal f since the beginning and have been
engaged with both the |Iocal ANC and Chevy Chase as
wel | as the neighbors.

Maret has been pl eased to devel op these
fields and, as M. Tumonds sai d, brought them
online last fall.

Since that time, we’'ve been able to play
football ganmes and soccer ganmes for our students.

In the com ng days, we will begin to have
basebal |, | acrosse practices, and ganes in addition

to our own progranmn ng.
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W' ve been able to rent the fields out to
several youth sports groups for youth soccer, girls
flag football.

And so, we think that’'s been a really great
t hi ng.

And then lastly, the community has nade
significant use of the field since its opening.

|, personally, and a person has seen
famlies taking advantage of the recreation space
with their children and I’'ve done the same with ny
own chil dren.

So, we're really proud of all that’s been
brought al ong by the field.

At the sane tinme, we also understand and
recogni ze that the experience for sone nei ghbors
surrounding the field hasn’'t always been great. And
because of that, the project has faced opposition
and faced it fromthe start, which led to sone tough
times, particularly when it was di scovered that
portions of the retaining walls were not in
conpl i ance.

But as M. Tummonds reported, we have
reached an agreenment with the opposition party,
Friends of the Field, to address the wall condition

so that we prepare before you today w thout any

Neal R. Gross and Co., Inc.

300

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

301

opposition to our app.

"1l give you a little bit of information
about that.

There were a nunber of issues that Maret
and Friends of the Field discussed that were in
addition to the walls.

| wasn’t sure, Chair Blake, if you would
remenber our case fromfour years ago, but your
reacti on before the break, let nme know that you
clearly renmenbered the case. There were a |ot of
| ssues before this Board and nmany of those, we
tal ked about wth Friends of the Field.

So, not just the walls, we tal ked about
traffic, hours of use, further sound mtigate,
occupancy levels for the field, really digging into
t hose topics gave both sides an opportunity to focus
on how we can communi cate with each other as
nei ghbors and work with each other.

W think that was really inportant in
particul ar, because when we were before the Board in
2022, Maret had a long termlease for the field.

Since that initial zoning hearing, Mret
has purchased the property, so we have designs on
being there for a long tine.

And it’s inportant for us and the nei ghbors
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in the homes there to have spent this tinme working
out this agreenent and nailing things down.

Now, of course, the largest issue at hand
for this case is the walls. W spent a lot of tine
sorting through the walls, how we can mtigate the
| mpact of our error in building themfor those
nei ghbors.

And | don’t know, can we pull up the
addi tional planning plan exhibit that Maret
subm tted?

Paul, is now an okay tinme to do that?

MR. TUMMONDS: Yes, that’d be great.

MR. HOLLOWMAY: Ckay, if we could pull that
up and I'll talk about that a little bit.

So, these are the retaining walls along the
east end of the field. You'll see a circle there
that’s at the bottom that is kind of southeast
portion of the field.

And then, these are the retaining walls
t hat we have there.

Utimtely, what we settled on is a series
of plantings that are designed to provide additional
privacy and screening for the neighbors fromthe
field so they can maxi m ze the enjoynent of their

properties even while the field is in use.
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So, these plantings occur in three separate
| ocati ons.

So, at the top side of the wall there -- of
the retaining walls, kind of like to the north
basically, the top of the drawing is the north.
There are additional plantings that will go there.

And then, kind of in the mddle there are
plantings that are planted as you curve fromthe
north-south retaining walls, so kind of those east-
west retaining walls there, there are plantings in
the top row there.

And those plantings then are on the ground
| evel, and they hide and obscure sone of the taller
walls as well as a bioretention wall that we've
built.

So, what that does is that softens the
walls, it softens the view for the nei ghbors so that
they don’'t see themas nmuch. And it al so provides
the privacy that they desire.

| think that it’s really inportant,
obvi ously, that we reach the agreenent both for the
nei ghbors privacy, but also we put this to agreenent
together in a way that addresses those concerns but
al so preserves all the good that | outlined in ny

opening related to Maret’s use of the field and the
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ability for kids in the neighborhood to get outside
pl ay.

| think lastly, the |argest benefit of this
agreenent and why we’'re really requesting, you know,
our application be approved is that it doesn’t
requi re any additional construction.

Construction on the site was very, very,
very disruptive for neighbors that |ived along the
site, and we all agree, both Maret and the
nei ghbors, that additional construction is not good
for anyone, and neither is disruption to use of the
field.

So, | think that’'s all the information that
| have tonight.

"1l hand it back to M. Tummonds.

MR. TUMMONDS: Thank you, M. Holl oway.

| would just conclude to note, and | think
Yuri did address it, that ANC3 4G adopted a
resolution in support of this application as well.

W are not aware of any opposition to this
appl i cati on.

Wth that, we conclude our presentation
and/ or be able to answer any additional questions
that you may have.

VICE CHAIR BLAKE: Yes, | do, | want to go

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

305

back a little bit to my question.

Maybe you can help nme with what caused the
retaining walls to be different than what we
t hought? Wy did they, you know, exceed in sone
pl aces, the -- what caused that?

MR TUVWMONDS: So, | will save Trey from
havi ng to answer.

There’'s like -- it was not -- it was
obvi ously not by choice.

It doesn’t do us any good to construct a
retaining wall that’s 2.6 inches too tall.

And so, | can only say that the
construction in the field was not as dutiful to what
t hey shoul d have been doing and paying attention to.

And we, obviously, then, had this situation that
was not to our to our benefits, not to anyone’s
benefits, and we apol ogi ze for that.

VICE CHAIR BLAKE: Wuld the -- was the
construction easier?

| mean it probably has a nice line to it,
right?

So, I'’mthinking that nmaybe it was easier
for the construction contractors to keep it | ooking
| evel and snooth as opposed to going up and down

every couple, you know, that would |look really -- |
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mean does it | ook nice and snooth is that is that
the presentation we get as a result of that?

O isit -- no, it |ooks bunpy.

How does it |look as a result of that? And
if it weren't that way, would it |look different?

MR, HOLLOWMAY: | can speak to that.

So, the walls, what they do in certain
areas, because of the grade change -- so, as you go
fromkind of the southeast corner of the field to
the northeast corner of the field, the terrain goes
up, right? So, you start to increase el evation.

And so, what the walls do is they start to
terrace a bit going fromthat south to north.

And so, they do step up as you go up that
north side.

And so, there -- it’'s not just a snooth
line all the way across the east end of the field.
So, they do step up and there were errors in

cal cul ati ons when those step ups were nade on the

wal | s.

VI CE CHAI R BLAKE: (kay.

Are there -- is anything underneath --
anything -- are there any drai nage systens or

anyt hi ng connected to the walls that would make it

particularly difficult to do that? To kind of
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rework thema little bit?

Because sounds |i ke you need to chop
sonet hing --you know, chop sone of them up here,
t here.

But is it -- are sone other issues that
woul d be disrupted as a result of that?

MR. HOLLOWAY: So, there is a drai nage
systemthat’'s close to the top tier of the walls.

There’s also irrigation systens that run
t hat woul d have to be di srupted.

The way the walls are constructed, they are
a three | evel terrace.

And so, they're very specific structural
engi neering cal cul ati ons that were done by our
structural engineer to make sure that the walls kind
of support -- one level supports the next |evel,
supports the next.

And so, there was not good indication from
our structural engineer that reducing the height of
the walls would be sonething that is an acceptable
thing to do.

That is an option that we expl ored because
they -- the walls have capstones on them Like,
well, golly, can we just |ike renove sone of the

capst ones?

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

W had extensive conversations with DOB
about what may be acceptable to them

Utimately, they felt that it was best that
we cone in front of the Board here to nmake any sort
of nodifications that may be needed if that was the
direction that we wanted to go.

And we ultimtely decided, let’'s seek
relief fromthe wall height as opposed to naking
changes to the walls and potentially harmng their
structural integrity.

VI CE CHAI R BLAKE: So, the spacing for the
wal | s as they cascade up, you said that was
determ ned by engineering reports that those were
ri ght spaces, correct?

MR. HOLLOWMAY:  Yes.

VICE CHAIR BLAKE: |Is that different? Are
t hose spacings that exist now consistent with those
engi neering plans?

MR HOLLOWMAY:  Yes.

Yes, we had third-party inspectors that
I nspected to ensure everything was built according
to the engi neered plans.

VI CE CHAI R BLAKE: So, but --

MR. TUMMONDS: And so, Comm ssioner Bl ake,

the issue we then is, when we had a four foot wall,
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t hey were supposed to be an 8-foot setback being
bet ween the two.

So, when our -- we cut that sane 8-foot
set back, but when our wall becane nore than 4 feet,
becane 4 feet 2 inches, that setback needed to
I ncrease by 2X the height.

So, the walls are in the sanme | ocation
where they’' re supposed to be, but because they were
alittle taller, they don’t nmeet the tw ce the
wi dt h.

The width is be twice the height because we
antici pated the height would al ways be 4, not 4. 26,
47.

VI CE CHAI R BLAKE: (Ckay, okay, that nakes
sense.

|s there, again, I’mgoing to ask you, is
t here anything about that terrain that woul d account
for the added height in certain points and pl aces?

MR. HOLLOMY: So, yes, | do think so.

In particular, in one place where the walls
get the highest, there was a heritage tree that was
retained in place that required a specialized
cantilevered wall w thout a foundation. And so,
that wall had to be specially constructed in order

to not harmthe structural root zone.
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So, before, when we cane before the Board,
there was still open question about that tree,
whet her or not it needs to be retained. W were
still working with the civil engineers.

And by the tinme we got all the way to the
poi nt where you’'re doing your final engineering,
whi ch is what you start to do when you’'re going for
permts, sone things had changed with those wall s,
and then, they didn’t get double checked to make
sure that they -- that we were neeting all the self-
certification requirenents for the wall heights and
t he set backs.

VI CE CHAI R BLAKE: Ckay, okay.

Does anyone el se on the board have any

guestions about this?

COW SSI ONER WRI GHT: | don’t have a
guestion per say, | wll say, you know, |’'ve | ooked
over your -- yes, |I'’msort of always a glass half

full kind of person.

And | understand how these ki nds of
m st akes happen during construction. |It’s very,
very hard sonetinmes to avoid them but you ve cone
up with an agreenent with the Friends of the Field
about community access and so forth that | think is

actually a fantastic agreenent.
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So, this unfortunate construction situation
has had the positive result of you all working with
Friends of the Field, | think to cone up with a
conmunity agreenent that is actually a very good
t hi ng.

So, you know, | nmean | understand that’s
not the zoning criteria and that, you know, we need
to reviewthis, you know, in accord with the zoning.

But | did want to say, | think that, you
know, this has been in a roundabout way a good --
there’s been a good result.

So, I'lIl just say that and we can nove on.

VI CE CHAIR BLAKE: | have anot her questi on.

What percentage of the issue it resulted
fromthat section that had heritage tree?

MR, HOLLOMAY: If | had to put ny estinmate
onit, I would say probably 50 to 60 percent.

VI CE CHAIR BLAKE: (kay, that's good, okay.

(kay, and again, it's because, with the
hei ght differential it needs to be spaced back two
times the height.

So, if you're alittle bit over you got to
go up a little bit higher.

Wul d that change -- if you did do that,

woul d that change the effectiveness of the retaining
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wal | ?

Let’s just say we went and said this is too
high, so we’'re going to push to that. Wat would
you -- what would be the easiest thing to do to
| oner the wall and those odds spots or increase or
nove the wall back?

Seens |ike -- or you just, |like you said,
maybe try to shave sonething off the top of it to
kind of nove it down or sonething that that woul d be
an easy way to fix it, right?

MR. HOLLOWMWAY: | nean, yes, if forced to
pi ck one of those options, yes, saving. Because
pushing the wall back to create that additional
space in between the levels of walls, | don’t think
woul d be possi bl e.

VICE CHAIR BLAKE: And aesthetically, if
you did do the shaving, how would that |ook? Wuld
that | ook weird or would that look -- would it be --
would it have a material inpact on now it |ooked?

MR. HOLLOWMWAY: It -- | nean it woul d,
because the walls come with capstones. And so, the
capstones thenselves are 4 inches tall, so in sone
pl aces you take the capstone off and, sure, right
then, you ve got the 2 inches that you need.

But in sone places, taking the capstone off
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woul dn’ t be enough.

And then, what starts to happen, too, is
you get those lower walls, you start to | ose sone of
your organic material there that’'s holding plants in
place that are already there and to cause issues in
terns of runoff and things that we think we’ ve
addressed as it relates to organic material and
water run off on the site.

So, | think it would cascade into some
ot her issues beyond even aestheti cs.

VI CE CHAI R BLAKE: (kay, thank you very
much, | appreciate that.

kay, let’s see, does anyone el se have any
questions for the applicant?

(No audi bl e response.)

VI CE CHAIR BLAKE: Ckay, we're going to now
go to the O fice of Planning.

M5. THOMAS. Yes, could you hear nme? OCkay?

VI CE CHAI R BLAKE: Yes, we can.

M5. THOVAS:. Yes, okay, yes.

Good evening, M. Chair, nenbers of the
Board, Karen Thomas with the Ofice of Planning.

And we have concl uded that the requested
relief is appropriate.

W believe that the field is already
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operational and the nodifications would not alter

the nature or intent of the original approval.

The areas of nonconpliance are very limted

and occur along property |lines adjacent to the
nei ghbors, sone side yards, and do not adversely
af fect nei ghboring properties as built.

| woul d enphasi ze that full reconstruction
to achi eve exact conpliance could create unnecessary
di sruption to nearby residents while jeopardizing
schedul ed community and school athletic use of the
field.

The -- we were pleased that the applicant
conti nued di scussions with nei ghbors and the ANC to
finalize an agreenent which also hel ped to address
this relief.

And so, overall, we are supporting approval
of the nodification and special exception, finding
that the relief is consistent wth the intent of the
zoni ng regul ati ons.

And |1'd also like to point out that the
District agencies, including DDOI, have no objection
to the application.

And with that | wll rest on the record of
our report.

Thank you.
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VI CE CHAI R BLAKE: Thank you.

Any nore -- any questions for the Ofice of
Pl anni ng?

MEMBER DRAKEFORD: Just a quick question
Chai r Bl ake.

| just wanted to make sure, and | think
this is clear in the testinony, but just wanted to
make sure | heard it explicitly.

So, the DCOP, so, |ike the additional
| andscapi ng provided in the comunity agreenent
hel ps to outwei gh the technical violations of the
height imts?

M5. THOMVAS:. | believe the additional
| andscape and, as M. Holloway said, and additional
bi oretention features to help run off and to provide
aesthetics to the nei ghborhood.

This case, just for a little background,
was very contentious with the Friends of the Field
and comng up with community agreenents.

And | i ke Conm ssioner Wi ght just
referenced, although it doesn’'t actually speak to,
you know, zoning relief per say, but interactions
with the community in this instance and com ng
together again to forman agreenent with the

conmmunity that hel ps both the conmunity and Maret,
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we believe that this is an acceptabl e sol ution.

MEMBER DRAKEFORD: Thank you.

VI CE CHAI R BLAKE: (kay, thank you.

kay, we'd like the -- well, do you have
any comment fromthe -- let’'s see the ANC?

(No audi bl e response.)

VI CE CHAIR BLAKE: kay, ANC is not
present.

So yes, I'msorry, M. Sherman, |
apol ogi ze, pl ease.

(No audi bl e response.)

VICE CHAIR BLAKE: You’'re on nmute or
sonething, | can’'t hear you.

(No audi bl e response.)

VICE CHAIR BLAKE: | can’t hear you.

(No audi bl e response.)

VI CE CHAIR BLAKE: You’'re not on nute,
per haps is your m crophone down or sonethi ng?

MR. YOUNG So, there should be -- do you
see next to your nute button? There's a little down
arrow? |f you click that and you can change whi ch
m crophone you’re using. You m ght have the wong
one sel ect ed.

MR. SHERMAN. Can you hear ne now?

VI CE CHAI R BLAKE: Yes.
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MR. SHERVAN. Ckay, thank you.

Yes, so, again, |'’mBruce Sherman. | am
t he Comm ssioner for Single Menber District 02 and
C34G where the fields are | ocated.

| live directly across the street fromthe
fields and | was, prior to becom ng a Conm ssioner,
a menber of Friends in the Field, as it happens, and
hel ped represent the Friends of the Field case back
in 2022.

|"ve been, therefore, famliar with this
case fromits inception.

The ANC has submtted a resolution for the
record, which all of you, | hope, have seen. The
ANC endorses the community service agreenent.

W al so support the recommendati on to have
the fields be approved as built.

We only have one request, which is a rather
unusual circunstance in the nmenorandum of
under standi ng that the ANC previously executed with
Maret, it contained a provision that could only be
altered or anmended by order of the BZA

So, what we would |like to ask that the BZA
do is vacate that MOU so that the new comunity
service agreenent takes its place in full and that

becones the way forward for the operations of these
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fields.

O her than that, we have no further
comment, and we all are very pleased that the
parties have cone to agree.

VI CE CHAIR BLAKE: Ckay. M. Sherman, |
have a question for you, question.

The BZA is not a party to that agreenent.
But you're saying there’s a provision in the
agreenent that stipulates the BZAis required to
approve?

MR SHERVAN. | will read it to you
verbatim It’s in Section 7 of the MOU.

It says it may, neaning the MOU, it nmay not

be altered or anended except by a BZA order.

Now, as to why that was inserted, | was not
part of the ANC at the tinme. | was not a
Commi ssioner, | don’t know.

But it does create a bit of confusion if
cannot be altered or anended, except by the order.

And yet there’s a new community service
agreenent that is taking its place.

So, there sinply needs to be sonething
established in the record that the BZA poses no
objection to the CSA taking place, taking, in fact,
taking the place of the old MOU.
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MR. AXELROD: And M. Blake, | may have to
provi de sone --

VI CE CHAIR BLAKE: Can the -- well, can the
MOU be altered by nutual consent or it has to be --
the BZA can’t -- is not -- can’'t do that.

So, I'mtrying to think about what
alternatives we could have. | nmean we have a new
order in place, so if you can do that by mnutual
consent, we could certainly reference the new
agreenent with the -- just as this one was
referenced, we could reference that and, you know,
to replace that understandi ng.

That would affect -- that mght do that.
But | don’t -- | -- that’'s the way we -- | don’t
think we could not -- we're not parties to that
agreenent, we really couldn’t vote on or --

MR. SHERMAN: No, | understand, |
under st and.

And again, I'mnot clear as to why it was
entered into that agreenent in the first place. But
if you could do that, ny sense is, just a comopn
sense understandi ng, that woul d suffice.

VI CE CHAI R BLAKE: Ckay.

Wll, et me just check and see how t hat

was referenced, I'msure it was referenced. So,
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we'll -- yes, we -- I'msure it was referenced and
we could -- I'’mgoing to see if | can reach out to
| egal maybe we could see how that was referenced in
the prior agreenent and how we can wor k through

t hat .

MR, SHERMAN. May | add one thing which is
that while this agreenent, the new community service
agreenent was executed between Maret and Friends of
the Field, it has broader inplications for the
community at |arge.

Because the agreenent now does establish
hours of operation and community use and a nunber of
provi sions that benefit, not just the adjacent
nei ghbors, and again, |’'’mone of those neighbors, |
live right across the street fromthe field, but as
the ANC Conm ssioner for this district, representing
about 2,200 residents, many of them have reached out
to nme concerning how they would be inpacted by this
agr eenent .

And we have assured themthat this
agreenment will benefit the entire comunity, not
just Friends of the Field, although, of course, it’'s
been critically inportant for Friends of the Field
to get, also, its satisfaction relief by way of the

agr eenent .
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| just wanted to add that.

VI CE CHAIR BLAKE: (kay, thank you.

Does any other of the Board nenbers have
any question for the ANC?

MEMBER DRAKEFORD:  No.

VI CE CHAI R BLAKE: Okay, okay.

Now we’ d |ike to hear from M. Axelrod,
Friends of Field.

MR. AXELROD: W started as a party in
opposition. W decided we could gain nore for the
community by negotiating the conmunity service
agreenent than by litigating.

And, as you know, we litigated in 2023 and
2024 and | ost.

So, we’ve cane to the concl usion that
negotiating a community service agreenent was the
pr oper appr oach.

And we concluded that |ast Friday and got
the signatures on Monday and fil ed the agreenent
Monday ni ght.

So, we’'re very pleased and as part of that
agreenent, we consent to the application that Maret
filed.

VI CE CHAI R BLAKE: Ckay.

And just to be clear, the new agreenent
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repl aces the old agreenent that exists with the ANC,
right? It replaces --

MR. AXELROD: That was the hope.

VI CE CHAI R BLAKE: Go ahead.

MR. AXELROD: That was the hope by the
Friends of the Field and Maret.

But of course, Friends of the Field were
not party to the initial MOU.

VI CE CHAI R BLAKE: Ckay.

So now, you are a party to that, so all --
t he new agreenent has Maret, Friends of the Field
and the ANC, all three as parties?

MR TUWONDS: No, to be clear, it’s -- the
agreenent is executed between Friends of the Field
and Maret .

VI CE CHAI R BLAKE: (kay.

MR TUVMONDS: The ANC is referenced is
referenced and the agreenent, insofar as the ANC
will, as previously contenplated in the MOU, the ANC
wi Il receive periodic reports from Maret concerning
operations of the fields, but not -- it’s not party
to the agreenent.

This is between two private parties.

And while we have very experienced | awers

on this call, let nme just add sonething that | think
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Is critical here.

Subsequent to the execution of the MU, the
ANC asked the Ofice of the Attorney General for a
ruling on an ANC s ability to enter into legally
bi ndi ng agreenents.

And the QAG cane back and said, that as a
nmerely advisory body, ANCs, except in very unusual
ci rcunstances, which I won't dilate in on those
particul ar exceptions, could not enforce -- legally
enforce an agreenent.

Whi ch neant that, for all intents and
purposes, it was a handshake agreenent that it
turned out as an MOU and it served its purposes.

But here, between two private parties, they
have i npl enmented, and M. Axelrod could speak to
this and so can M. Holloway, arbitration/nediation
provi sions and even | egal recourse, if need be, to
I npl enent the terns of the agreenent which the ANC
could not do, it that’s clear.

VI CE CHAIR BLAKE: | do understand, that'’s
what | thought. Thank you for clarifying that.

MR. AXELROD: In ny view, the enforcenent
provi sions are the main advantage in addition to the
advances we nmade on behalf of the community.

But getting an enforceabl e agreenent, which
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the MOU was not, is very inportant.

VI CE CHAI R BLAKE: Excellent, okay.

Ckay does anyone el se have any questions
for Friends of Field?

(No audi bl e response.)

VI CE CHAIR BLAKE: kay, Thank you very
much.

kay, let’s see, do we have -- does anyone
have any questions for anybody?

(No audi bl e response.)

VI CE CHAI R BLAKE: (kay.

So, M. Tunmmonds, you have any cl osing

remar ks?

MR. TUMMONDS: | do not.

| appreciate your tinme, | knowit’'s been a
very long day. You still have a nunber of cases to

go and we appreciate that and we concl ude our
present ati on.

VI CE CHAI R BLAKE: Thank you, thank you
very nuch.

Ckay, I’mgoing to close the hearing and
the record and then dismss the w tnesses.

You all have a wonderful evening.

W'l | be here.

MR. TUVMMONDS: Thank you.
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MR. AXELROD: Thank you, appreciate it.

VI CE CHAIR BLAKE: (kay, let’s see, okay,
I"mgoing to kick this off, there's sonme things |
want to make sure | cover. Just give nme two
seconds.

Okay, all right, so l'"'mgoing to start this
off. | do believe the appropriate approach to this
is to look at it froma de novo basis, particularly
as we | ook at the conpliance with C 1402. 1.

In this case, again, the applicant nust
denonstrate that conditions |eading to the building
terrain or surrounding area would nake full
conpliance unduly restrictive, prohibitively costly,
or unreasonabl e,

And hearing the testinony today, | wal ked
away wth a couple of things.

First of all, | do believe the terrain did
contribute to this, particularly with regard to the
50 or 60 percent of it that relates to the heritage
tree that was renoved.

| believe that the result of that and the
I mplications would have led to a prohibitive cost
and it is unreasonabl e.

| think it would be ugly to kind of have to
shave it off like that and all that kind of stuff.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

And | think that it would -- | think it’s
unr easonabl e.

So, | attribute it to, yes, the terrain

| would contribute it to the cost and to
the fact that it is unreasonable.

W talked to -- yes, because, yes -- so
that’s where | amon that.

| do believe also, if we do link this to X-
104, | think that it is a -- there’s nothing -- when
we're |looking at, we're |ooking at the increnental
difference in the retaining walls for those two
areas for that anount.

And we then ook at -- if we ook at it
from X-104, you' ve got to think about it, does that
have an inpact on, you know, noise or anything |ike
that, noise, aesthetics, that inpact the
environnment, things that you would | ooked at 104 --
X-104.

So, | do not -- | think that increnental
difference wll have absol utely no inpact
what soever

So, considering that | do believe the
applicant has net the burden of proof to be granted
to request of relief, and | wll be voting in

support.
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As it relates to this agreenent, | do think
|’mconfortable replacing in reference the new MOU
which is in -- I"mnot sure which exhibit is in the
report, but it is in our records, with that report
I n acknow edgi ng the discontinuation of the -- it’s
repl aci ng the other agreenent that was referenced
and the other one no | onger be referenced.

Conmi ssi oner ?

COWM SSIONER WRIGHT: | agree with
everythi ng you ve said.

It really strikes ne that the ways that the
as built differs fromthe approved are relatively
mnimal. | nmean, | think if it had been a foot
hi gher than had been approved or, you know, nuch
| ess di stance between two retaining walls than was
required, if those had been the kinds of things we
were dealing with, | would have a conpletely
di fferent perspective on this.

But | think that the changes are relatively
mnor. And as | said, you know, sonething good has
conme out of this, which is this new CSA

And | fully agree with the idea, | guess it
woul d be through our order that the CSA is
referenced as the docunent that is -- that applies

and takes the place of the old MOU.
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So, you know the right |anguage to do that,
I’msure it can be worked out by our attorneys.

But the idea is that we enbrace the new CSA
in our order, so I'mfine wth all of that.

VI CE CHAI R BLAKE: (kay.

Board Menber Drakeford?

MEMBER DRAKEFORD: Yes, | would al so agree
with both the comments of you, Chair Bl ake, and then
al so Comm ssioner Wight, really noting that the
existing terrain and geol ogi cal features,
particularly that heritage tree has, you know,
| npacted sone of the changes from what was proposed
versus what was actually constructed.

And al so noting that the -- as what canme up
Is that if there were any type of attenpt to reduce
t he existing height, right, that would have sone
adverse inpacts to the overall stormwater runoff,
and not just the physical design, but also to the
overal | purpose and structural integrity.

| also do appreciate the fact that it seens
that all parties have cone together to devel op a new
Communi ty service agreenent that seens to support
and benefit multiple parties, all parties, 1I'll say
mul tiple parties. And that’'s sonething that, of

course, I'mvery excited, very excited to see that
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that was able to work out in that way.

So, with that, | would definitely support a
vote in support of the application.

VI CE CHAI R BLAKE: (kay, great, thank you.

And so, one thing I forgot to nention with
regard to -- | do give great weight to the
recomrendati on of the O fice of Planning.

However, and | acknow edge the anal ysis
that they did, however, | do believe the Ofice of
Pl anning’ s analysis did not appropriately focus on
t he de novo standard.

And | believe that that is the appropriate
-- the Board has typically used that as the standard
for the anal ysis.

So again, for the reasons that we stated, |
do -- | think the Ofice of Planning also focused on
the cost of construction, denolition and
construction, and | do di sagree because that is
I nconsi stent wth that approach

But | do believe, nonetheless, the standard
has been met for both areas of relief.

And 1’1l acknow edge that just for the
record, the applicant -- | expect the applicant to
submt a renodified self-cert with X-104, but we do

acknow edge the verbal commtnent to do that at this
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poi nt .

So, with that, I'"mgoing to nake a notion
to approve the application as captioned -- and
witten and captioned by the Secretary, referencing
t he new agreenents between the Friends of the Field
and Maret, the applicant, in acknow edgi ng that the
ot her one has been renoved or what-- however you do
it -- we'll let legal nake that |ast part of it --
and ask for a second.

Board Menber Drakeford?

MEMBER DRAKEFCORD: | second.

VI CE CHAIR BLAKE: (Ckay, the notion is nade
and seconded.

Madam Secretary, would you pl ease take a
roll call vote.

M5. MEHLERT: Sure.

Just to clarify, your approval includes a
speci al exception under X1 -- Subtitle X-104, as
di scussed previously as well?

VI CE CHAI R BLAKE: Yes.

M5. MEHLERT: (kay, because that was not

included in the caption, so, | just wanted to
clarify.

VICE CHAIR BLAKE: |'msorry, yes, and
include -- to include that, yes, |I'’msorry.
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M5. MEHLERT: Please respond to the Chair’s
notion to approve the application.

Chai rman Bl ake?

VI CE CHAI R BLAKE: Yes.

M5. MEHLERT: Board Menber Drakeford?

MEMBER DRAKEFORD:  Yes.

M5. MEHLERT? And, Comm ssioner Wight?

COW SSI ONER WRI GHT:  Yes.

M5. MEHLERT: Staff would record the vote
as three to zero to two to approve Application
Nunmber 20643-B on the notion nmade by Chairnman Bl ake
and seconded by Board Menber Drakef ord.

VI CE CHAI R BLAKE: (kay, excellent.

Coul d you please call our next application?

M5. MEHLERT: Next is Application Nunber
21400 of Aidan Montessori School, as anended.

This is a self-certified application
pursuant to Subtitle X-1002 for an area vari ance
fromthe | ot occupancy requirenents of Subtitle D,
Section 210.1 and under Subtitle X, Section 901.2
for a special exception under Subtitle U, Section 2
of 3.1Mto all ow expansion of an existing private
school use.

This is for a two-story front addition to

an existing four-story building for use as a private
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school .

It’s located in the R 3 zone at 2700 27th
Street, Northwest for 2109, Lot 92.

This hearing was originally schedul ed for
February 11th and postponed by the Board so the
applicant could revise the requested relief.

And | will also note that the applicant
just submtted an email fromthe Zoning
Adm ni strator that they would |i ke added to the
record, is not in the record yet.

VI CE CHAI R BLAKE: kay, all right.

| s everyone -- let’s see would the
appl i cant please introduce yourselves for the
record?

M5. MOLDENHAUER: Good eveni ng, Chairman
Bl ake, nenbers of the Board.

My nane is Meridith Ml denhauer on behal f
of Cozen O Conner, here on behalf the applicant and
| have wth ne three nenbers to introduce
t hensel ves, please, that wll be w tnesses.

VI CE CHAIR BLAKE: Would you pl ease
I nt roduce yoursel ves?

M5. RUEE M Nane is Jame Rue. [|I’'mJame
Rue. |’ m head of school at Ai dan Montessori school.

VI CE CHAI R BLAKE: kay.

Neal R. Gross and Co., Inc.
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MR. ODURCE: | am John Oduroe, sorry,
architect with Big Tent Design Studio.

Thanks.

VI CE CHAI R BLAKE: xay.

MR. KATINAS: And I'mPhillip Katinas. |'m

the Chief Qperations Oficer at the school.

VI CE CHAI R BLAKE: Excellent, okay.

Let’s see, is there anybody here fromthe
ANC? Just give ne a second to see. No, | think
we' re good.

Okay, everyone’'s here. Al right, great.

Al right, first thing | want to do is
admt that docunent fromthe office -- fromthe
Zoning Admnistrator to the record. | want to see
what it says and perhaps this nonent, however, you
can tell nme, so | don’t have to go pull it up right
NOW.

M5. MOLDENHAUER: So, the Board, at the
| ast hearing believed there was a potential that we
needed speci al exception rel ease.

W obviously did nodify our application,
out of an abundance of caution, but did al so engage
with the Zoning Adm nistrator.

And the Zoning Adm nistrator, just

literally, |ike an hour ago, enmailed back, which is
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why we apol ogi ze for the late filing, but we have
just received it.

And did confirmthat the special exception
relief is vested and has not expired and that, given
the fact that this is a very old order and does not
have a square footage or a reference to plan, that
t hose conditions are not prerequisite and,
therefore, the special exceptionis still valid and
m ght be, obviously, different in other projects in
ot her cases.

But given that there is no GFA or square
footage noted as a condition here, that the special
exception woul d not be needed.

VI CE CHAIR BLAKE: (kay, well, that’s good.

But you have nade the adjustnent in your
self-cert.

M5. MOLDENHAUER: W have.

VI CE CHAIR BLAKE: And we’'re going to | eave
It there as out of an abundance of caution, because
| don’t necessarily agree with what the office --
the zoning -- what the ZA said in this particular
I nst ance.

But it will be fine one way or the other.
| think it wll be. W can work through unless --

M5. MOLDENHAUER: W can proceed,

Neal R. Gross and Co., Inc.
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obvi ousl vy,

the --

we are fine with that. W can proceed to

VI CE CHAI R BLAKE: Proceed as is.

M5. MOLDENHAUER: So, M. Young can pull up

t he presentation.

shoul d proceed and just -- yes, | think we should
proceed with the special exception. Just | haven't
read the recent submssion, |I'll ook at that, but I
t hi nk we shoul d proceed.

VI CE CHAI R BLAKE: Absolutely.

kay, well, it's already in play, so, we're

VI CE CHAI R BLAKE: Just a second.

Vice Chair MIler, do you have a conment?

COW SSI ONER M LLER:  No, no, | think we

goi ng to proceed.

Board has

a questi on,

So, and | do believe that, as | said, the

interpreted it that way, so that m ght be

that direction.

wi th your

Chair Blake. So, if we can bring up our Power Poi nt

presentati

(202) 234-4433

So, Ms. Mbl denhauer, if you can continue

presentation?

M5. MOLDENHAUER:  Absol utely, thank you,

on, we'll go through this.

So, we are here today for Al dan Montessor

Neal R. Gross and Co., Inc.
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School . Next slide, please.

W’ ve al ready introduced everybody, Ms.
Rue, M. Katinas, and John, architecture team

Next slide. The site is located in the R 3
zone.

As you can see, it takes up the entire |eft
hand corner of the site and is | ocated on 27th
Street and Wodl ey, and then is al so surrounded by
two rear alleys and, thus, is an island per se as it
exists in the R-3 zone.

Next sli de.

Here is an imge just kind of show ng the
aerial images of sone of these surrounding area.

Qoviously, given that it’s kind of dead end
into the Wodl ey Road there with sonme | arger
structures.

Next slide.

|"mgoing to turn it over nowto Ms. Rue to
wal k through a little bit of the history on the
school and provide you with a little bit of
background and cont ext.

M5. RUE: (Good evening, everyone.

So, just alittle bit about A dan, you
know, we are -- we were founded in 1961 and have an

international reputation in the Montessori world.
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W noved to Wodley Park in 1995 and we're
very happy in our neighborhood. W’re very -- we
really appreciating the -- appreciate being part of
such a strong comunity and a | ot of our famlies
cone fromthe community.

Next sli de.

Just a little picture of what goes on
I nsi de.

| know you’ ve seen us around the
nei ghbor hood, but, you know, our mssionis to
really help our children becone, you know, socially
responsi ble citizens of the world.

And having a facility that is inclusive and
pronotes belonging is really inportant to us.

So, we're grateful to be here to live into
our mssion and to continue to be strong nei ghbors
I n the Wodl ey Park nei ghbor hood.

We can go next slide.

MR. ODURCE: kay, so I'mgoing to take it
fromhere and just wal k you through our schene a
little bit.

This slide shows the school, which, as you
can see, sits on a relatively conpact site.

There are play spaces to the south and to

the east and, for context, north is faced to your
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right.

The east facing facade, which is this |ong
facade al ong the kind of green playground area here,
Is actually a nmulti-story window wall that brings
light and fresh air into classroons. |It’'s critical
t hat these w ndows remain unobstructed and in future
wor K.

On the right hand side, you can see a
nonunental stair that provides access to the schools
made entrance.

As things stand, anyone with nobility
chal | enges so, wheelchair users, parents with
strollers, they're actually forced to enter the
buil ding through the cellar level, which is the red
arrow on the left, then go through active
classroons, find their way to the elevator, and take
the el evator up to access the rest of the building.

As it stands, the main entrances at the top
of the nonumental stairs, so of course, it’s a
chal |l enge to access it.

Next slide, please.

So, we have a few i mages show ng the
nmonunental stairs | just described froma couple of
angl es, one fromdirectly across 27th Street.

The i mage on the right shows what you see
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of you’re | ooking south down 27th Street.

In addition to the accessibility issues |
just described, these stairs also create real
chal | enges for the young children who use the
school .

It’s not difficult to inagi ne how a smal |
child with small |egs and a nassi ve backpack nay
have troubl e navigating up and down these stairs
during drop offs and pi ck.

You' Il also notice on the right that the
stairs project into the 27th Street right of way,
creating kind of an obstructed view around the
perinmeter of the school, making it difficult for
staff to nonitor what’'s happening along the school’s
edge.

Al'l these factors contribute to a nore
conplicated, nore drawn out pick up and drop off
sequences.

And our proposal attenpts to address these
chal | enges by creating a conpletely new entrance
that’s safe and accessible to all students and
Vi sitors.

Next slide, please.

Qur plan starts by renoving the nonunent al

stair and a raised kind of platformnext to it on
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the right hand corner of the building bottomright.

Inits place, we will be creating a new
accessible entry plaza that will be flushed wth
sidewal k grade. This new upper plaza is the start
of a fully accessible arrival sequence that ains to
wel cone everyone through the same front door and the
sane entrance, now |l ocated at the cellar |evel.

Next slide, please.

Here we can see in a little bit nore detai
that a visitor com ng down 27th Street woul d again
cross through the flush access into the upper plaza.

From here, they could take these steps down
to the new entry, or they can take this accessible
ADA rail all the way down to this new hard scaped
ar ea.

Again, this brings all visitors to the sane
entrance to enter the building with the sane
experi ence.

These two plazas, this upper area and the
| ower area, also contain outdoor seating, which
provi des students, famlies, and staff nmenbers wth
safe areas for gathering, for waiting for pickups,
you know, for general recreating, but all within the
property lines of the school, not in the 27th Street

ri ght of way.
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Next slide, please.

Here’s a view of what that entrance may
| ook Iike with the canopy above to protect fromthe
rain.

On the right, you can see the bl eacher
seating that, again, one of the options for waiting
for pickups.

Next slide, please.

And here, we show two renderings that show
what the conpleted project may | ook Iike.

Wth the stair, the patio renoved, we're
able to add a nodest two-story addition at the front
of the building. The addition will allow the school
to nodernize the building, bringing the 60-year-old
structure up to current standards for an educati onal
facility.

Li ke the new entry sequence, nost of these
noder ni zation i nprovenents wll focus on
accessibility, for exanple, ADA conpliant bathroons
wi || be added throughout the building and in nost
cl assroomnms, big upgrade fromwhere they are today.

Next sli de.

Here’ s a mappi ng conparison | ooking at the
existing building on the left and our proposed

design on the right.
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On the left, you can see the current raised
patio area fromthe bottomright corner of the inage
next to the monunental stairs. You can see the kind
of wall and the massiveness that they create al ong
the 27th Street right of way.

Posts to the proposed schene on the right,
that’s nore conpact. That's nore kind of pushed in
towards the interior of the site. Even the wall
along the alley is alittle bit | ower height which
Is going to inprove kind of traveling around this
I ntersection through the alley onto 27th Street.

Next slide, please.

This is an aerial conparison, makes the
transformati on, you know, quite obvious.

Again, we're renoving kind of massive walls
and the massive stairs, sinplifying the connection
bet ween the school and the streets.

You coul d see how this design creates a
much nore inviting relationship between the school
and the street, rather than having a barrier as the
entrance.

At this point, I"Il hand things back to
Meridith to talk through the specifics of the zoning
relief we're requesting. Thank you.

M5. MOLDENHAUER: Thank you so nuch.
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Next slide. So, we are here asking for
variance relief. The variance relief is to increase
the | ot occupancy.

The project is increasing the | ot occupancy
from 44 percent to 47 percent which is 7 percent
deviation. The project is already 4 percent over
t he existing | ot occupancy.

The project conplies with all other zoning
requi renments.

Next slide. W believe that we satisfy the
t hree problem variance test, one, because the
property is affected by a confluence of factors that
qualifies for an exceptional condition.

One, the age of the property was
constructed in 1964 and requires nodernization to
meet the current accessibility standards.

Two, the unique factors that the property
I's surrounded by alleys on all sides as well as two
streets, not allow ng for any additional
noder ni zati on or expansion to occur in the rear on
the side of the property.

In addition to that, the existing staircase
was original to the building and creates the
chal | enge for the nodernization

Next slide. The requested variance relief
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woul d not create a practical difficulty if
conpliance with the zoning requirenents were
necessary.

The property is already over | ot occupancy
and the property does have an existing building
restriction line which creates restraints on the
property.

Gven that, the ability to turn the space
into an accessi ble structure, whereas, w th working
within the existing footprint would be too
chall enging and the inability to find any additional
expansions either into the front to the buil ding
restriction line or into the rear given the alley
and the additional restrictions.

Next slide. The relief, however, if
granted, would not cause substantial detrinent to
the public good. The scope is obviously wthin, was
not as limted to just sinply this addition.

There woul d be no increases to the
enrol I ment, no increases to the intensity of the use
or the traffic to the site.

We believe the actual inprovenents wll
I nprove accessibility, they will inprove the
opportunity for drop off and pickup.

As we’ve indicated, we’' ve already heard
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testinony that renoving the nonunental stair and
provi ding an easier access for young children wll
| nprove that.

The project has al so gone through HPRB
review and received a design review on Novenber
20t h, 2025.

W al so have O fice of Planning support for
the variance and the special exception relief at
Exhi bit 24, DDOT relief at Exhibit 26, and ANC
relief -- ANC support at Exhibit 15 that was a 7 to
0 vote.

Next slide. W have also nodified the
application per the Board s request to request
speci al exception relief -- special exception relief
for the use and includes conditions under U 203. 1M
as to any inpact on noise, traffic, for students,
but confirmthat there’'s anple parking and addition
parking that is required.

Next slide. So, you can see here that
under the special exception relief, you would be
har moni ous with the zoning intent R-3 zone, it
expressly permts private schools by special
exception

That property isn't operated as schools in

1964 and subject to a 1963 BZA relief, which was

Neal R. Gross and Co., Inc.
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confirmed by the Zoning Adm ni strator 1994.

The addition does not alter the character
or increase the maxi numpermtted enrol |l nent and
does generate actually an added benefit fromthe
traffic and woul d not have any adverse noi se
| mpacts.

There’s no adverse effect on the nei ghbors.
The physical scope is nodest, it’'s a small addition.

The consent is obviously to keep a maxi mum
of 180 enroll ment cap, although the BZA order, O der
Nunmber 7184, permts a 240 student nmaxi num
enrol | ment.

Aidan is wlling to accept a binding
enrol | ment cap of 180 pursuant to an agreenent with
the ANC a nunber of years ago. The ANC, as | did
note, did vote unaninmously to support this
appl i cati on.

And there would be no adverse inpact to
noi se, traffic or parking.

Wth that, we would concl ude our
presentation, and I would al so be happy to answer
any questi ons.

VI CE CHAI R BLAKE: (kay, does anyone from
t he Board have a question for the applicant?

Vice Chair?

Neal R. Gross and Co., Inc.
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COW SSI ONER M LLER:  Thank you, the
Mont essori team for your application and
presentation at this late hour.

So, the existing -- | just -- while you
were tal king, | had an opportunity to reheat the
Zoni ng Adm ni strator subm ssion that was submtted

today into the record. But we’'re going through this

process.

The previous 1963 pre-Hone Rul e BZA order
approving this use had a 240 and you're wlling to
do 180.

So, | think we need to do sonething to add
to the 180 as the cap that you're willing to do
because you're only at 147 now, as | understand it.

So, do you have any comment on that? |
just -- I"mnot sure | understand the total
inplications of the -- where this fits in wth the
speci al exception. | guess it’'s fixed in with the
speci al exception, so that’s why | think I wanted
t he speci al exception proceeding to continue,
because you were willing to do the 180 which you
agreed to with ANC 3C, which unani nously supports
the current application.

(Si nmul t aneous speaki ng.)

M5. MOLDENHAUER: And we woul d be fine,

Neal R. Gross and Co., Inc.
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obvi ously, and we had a hearing earlier today --
never great to ask for relief if you don't need
relief, right?

And so, but, you know, |I think at the end
of the day if we are asking for the special
exception relief in order to put a revised condition
on that special exception relief, we are 100 percent
agreenent, which is why ny email this evening said
to take the appropriate next steps. | did, in ny
email to you this evening, | did not email you
saying and ask for a withdrawal of the speci al
exception | wanted to engage --

COW SSIONER M LLER: | noticed that
phr aseol ogy.

M5. MOLDENHAUER: Yes. So, | agree that,
obvi ously, Aidan Montessori very truly wants to
honor its agreenent, to tap it at a nmax of 180.

And so, we are here tonight and willing to
nove forward wth the special exception and the
vari ance application to include that.

COW SSI ONER M LLER: Ckay, thank you for
that response. I'mfamliar with the Montessori
school. M kids didn't go there, but | know
famlies that have sent their kids there and have

been very happy with their interaction there and the
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nei ghbors who have supported it.

So, I'll ook forward to hearing what --
and | know we have nei ghbors both in support and in
opposition that they're in the record.

Anyway, thank you

M5. MOLDENHAUER: M. Blake, | think you re
on nute sir.

VI CE CHAIR BLAKE: | see that, yes.

Any nore questions for the applicant? |If
not, we're going to go to the O fice of Planning.

M5. MYERS: (Good evening, Crystal Mers
with the Ofice of Planning.

The Ofice of Planning is in support of
both the area variance and the special exception
rel ease. W issued a suppl enental report about the
speci al exception related and we al ready had the
area variance in the record, our report for that.

We can stand on the record of the staff
report for both of our staff reports. O course,
here for questions. Thank you.

VI CE CHAI R BLAKE: Thank you. Any
questions for the Ofice of Planning?

Okay, Ms. Drakeford, you | ook Iike you
m ght want to say -

M5. MOLDENHAUER: Sorry, yes, the applicant

Neal R. Gross and Co., Inc.
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has no questions. Thank you for working with us.

VI CE CHAI R BLAKE: Ckay.

MEMBER DRAKEFCORD: No, | don’t have any
questi ons.

VI CE CHAI R BLAKE: (Ckay, okay, thank you.

And Ms. Mol denhauer, woul d you pl ease give
us your closing remarks?

M5. MOLDENHAUER: No cl osing remarks, thank
you.

VICE CHAIR BLAKE: Ch, wait, wait, wait --
| forgot, is there anyone here who wi shes to
testify?

MR. YOUNG Yes, we have two w tnesses.

VI CE CHAI R BLAKE: (kay.

Wul d you pl ease admt thenf

Ms. Jessup, as a nenber of the public, you
have three m nutes to provide your testinony.

| f you' d please leave it to your nost
significant points, we appreciate it.

Pl ease begin with your nanme and address.

M5. JESSUP:. Good evening, my nanme is
Jenni fer Jessup. M address is 2712 27th Street
which is imediately next to Al dan Montessori.

VI CE CHAI R BLAKE: (kay, please begin with

your testinony, you ve got three m nutes.
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M5. JESSUP:. Thank you.

As | stated, | live imediately next door
to Al dan Montessori, only the alley is between us.

I n al nost every photo of the school you see
our house in the exhibits that were presented.

If you turn to Exhibit 2, page 30 to the
photo there as | speak and | explain the unique
situation of being next to the school.

To be clear, | absolutely support the
school. W love you all there, A dan Montessori.

W |ove the living next to you. W say hi to John
every norning on the street.

The street’s a bit chaotic at tines, but we
have been abl e to manage t hrough the unique
chal | enges up until now.

We definitely support the intent of the
construction to conply wth nodern accessibility
st andar ds.

However, we do not agree with the placenent
or the necessity of three full floors in a bunp out.

There are several adverse inpacts to our
famly, who is immedi ately next door, excessively
undue inpact on light, air, and privacy.

| amdefinitely concerned about the Iight,

artificial light comng into our property fromthe
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new structure and shadows, natural [ight being
reduced, that the bunp out will have on ny property.
And the conpatibility of the design and the
current nei ghborhood aesthetic, while it conplies
with the new building of Carnel across the street,
It doesn’t conformwith the rest of the buildings on
our street.
Unl i ke the ot her houses on our street,
which are all in the warmand style, ours is
definitely unique.

W have three floors of bay w ndows that

are in the front, but nost inportantly, |'m
concerned that the bunp out of those -- of the
W ndows -- the bunp out, with its w ndows, wl|

all ow the students there at the Montessori and staff
within the building to be able to look into the
interior of our property and interfere with our
privacy.

Additionally, even if the wi ndows facing us
woul d be renoved, we would be -- we woul d experience
vi sual intrusion.

Now, as we | ook out our w ndows to the
front of our house, we’'re going to be seeing a brick
wal | due to the property at an angle from where we

are adjacent to Aidan.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

353

So, thisis -- the full intent of the
building restriction line, if you | ook up and down
our street, all the properties are in a row.

And so the bunp out woul d be outside of
that line and that’s where we would i medi ately see
the wall outside of our building.

So, it definitely would, in our view, would
be practically absurd. 1’ve heard that phrase used
as |I've listened to all of the hearings today.

If this addition is built where it’s
desi gned, we were |ooking at the -- out our front
wi ndows out of brick wall instead of the trees that
exi st there today.

|"mstill trying to understand the process.

| do note that | had -- had I known that ANC woul d
be voting to support this application in a neeting
i n Decenber, | would have contacted ANC Comm ssi oner
prior to that neeting.

| woul d request that the applicant address
our concerns through additional conversations and
di al ogue.

W definitely thank you for the opportunity
to speak and | appreciate you all staying super |ate
t oni ght.

And that concludes ny testinony.
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VI CE CHAI R BLAKE: Thank you, thank you for
your testinony.

Do any of ny Board nenbers have any
questions for the w tness?

COM SSI ONER M LLER:  No, thank you for
your testinony, Ms. Jessup.

VI CE CHAIR BLAKE: (Ckay, | don’t know, M.
W deone, is that -- would you please introduce
yoursel f and your address?

You have three -- as a nenber of public,
you have three mnutes to testify.

Pl ease begin.

MR. WDEQOVE: Yes, ny nane -- thank you for
the opportunity to testify.

My nane is Daniel Wdeone. | ama
honmeowner at 2711 Wodl ey Road, at just a half block
up Wodl ey Road from Ai dan Mont essori School .

| am -- have been a Wodl ey Park resident
and honmeowner for five years and |I’ma proud parent
of an Aidan Montessori first grader.

| just would like to speak to the role that
Al dan Montessori plays as a beacon and a | eader in
the community.

It’s really a place where famlies,

nei ghbors, and community nenbers can congregat e.
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It’s a wonderful neighbor that they help
clear a lot of the snowin the recent snowstorm

Qur child has had an anazi ng experience
there. Qur fam |y has had an amazi ng experience
t here.

And really, | think the inpetus for much of
this variance relief and for these renovations is to
live into the mssion that A dan Montessori espouses
and the reason why ny famly and many other famlies
send our children there, which is really to be an
open, inclusive, and accessible place, so that we
can help our children becone self-involved and
responsi bl e nenbers of the D.C. area and of the
worl d at | arge.

One of the reasons -- several of the
reasons why | think this renovation in this area
variance relief is called for is, first and
forenost, not only does it not only -- not increase
the capacity or the enrollnent of the school by any
means, but as the architect nentioned earlier, it
actually inproves the traffic flow.

It will inprove the flow of students into
and out of the building and it will allow
pedestrians to congregate off the sidewal k.

So, | think it will actually allow the
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traffic flow to be nmuch snoother and nore efficient.
| think another benefit of this is also by
I ntroducing internal inprovenents to the building,
I ncl udi ng addi tional bathroons and ADA accessi bl e
bat hroonms, will actually all ow space on the ground
floor of the building to be accessi ble and open for
comrunity use and comrunity benefits, space that’s
currently occupied by a classroomthat cannot be
easily used for comunity purposes.

So, because Aidan Montessori has been a
fantastic pillar of our conmunity, because it has
been a fantastic hone for ny child and for ny famly
and a fantastic neighbor, this area variance relief
and the proposed renovations only serve to enhance
the m ssion of the school so that the school can
continue to be an anmzi ng nei ghbor, not just for ny
famly, but for famlies for literally decades to
cone.

And so, | thank the Board for the
opportunity to offer nmy testinony for your
consi deration, especially at this |ate hour.

VI CE CHAI R BLAKE: Thank you very nuch for
your testinony.

Does anyone have any questions for this

W t ness?
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(No audi bl e response.)

VI CE CHAIR BLAKE: kay, I'mgoing to
di sm ss the w tnesses.

Thank you very much for your testinony.

kay.

Ms. Mbl denhauer, just in response to Ms.
Jessup’ s questions, would you -- I'd like to have
M. Whodrow just kind of address what she said.

| want to make sure | can understand what
perspective she was | ooking at that and how t hat
m ght i npact her hone.

M5. MOLDENHAUER: Yes, absolutely.

| f M. Young could bring up first, Slide 8?

|f he -- that’'s fine.

So, obviously, one, the Slide 8 would just
show that there are already three wi ndows that do
currently face Ms. Jessup’s property that are not
changi ng.

Qovi ously, we can have the project
architect talk about this a little nore.

If we go -- that's seven -- if we go to the
next one.

So, if you look on the right hand side
here, Ms. Jessup’s hone is the first one with the

three-story light cream col ored, you know, bay
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wi ndows here on the right.

And then, you can see these three w ndows
here that are obviously already kind of existing,
you know, that’'s not changi ng.

So then, if we go down and junp to Slide
12, and not PDF slide, but Slide 12 which I think is
PDF 13.

You can see here that, you know, there’'s
the majority of the wi ndows are obviously facing the
front of the building and that there are obviously
these three -- the three that exist there.

And then, the two other new ones, that
they’'re in the sane |ocation as the other three were
previously.

And the property did go through HPRB revi ew
as already identified, and this is a large right of
way in regards to the distance.

And | think if the project architect, |
know he spoke a little bit about materials, and, you
know, students not wanting to have them distracted
from being outside as well as not wanting to
obviously create privacy issues.

| f you can maybe chine in and provide a
little of testinony in that regard.

(No audi bl e response.)
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M5. MOLDENHAUER:  John?

MR ODURCE: |’'msorry, yes.

So again, the idea is that we would sinply
be addi ng these two wi ndows on the side.

The addition can’t really nove in front of
the window walls in front of the classroons because
that’s the nmain source of light, that is the source
of light for the majority of classroons in the
school as well as air when we’'re trying to keep that
open, keep views to the outside into nature clear.

This is kind of the single spot where any
addi ti onal space could be added to the buil ding.

VI CE CHAI R BLAKE: (kay.

And that space there, that’s the alley
bet ween Ms. Jessup’s house and the school, is that
right?

M5. MOLDENHAUER:  Correct, vyes.

VI CE CHAIR BLAKE: And what’s the w dth of
that alley, again? |1’msorry.

M5. MOLDENHAUER: | don’t have that.

John, do you have that?

MR. ODURCE: | don’t have that in front of
me, but it is sonething we can provide.

Do you want to keep going forward and |11

pul | up the draw ngs and neasure that.
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M5. MOLDENHAUER: Yes, that’d be great.

Any ot her questions?

VICE CHAIR BLAKE: It’s on the plat, the
survey.

M5. MOLDENHAUER:  Yes, okay --

( Si mul t aneous speaki ng.)

VICE CHAIR BLAKE: So, | think it’s 15 --

M5. MOLDENHAUER: |'mtrying to put the
exhi bit right now

VICE CHAIR BLAKE: It’s 15 feet.

Ckay, never m nd.

( Si mul t aneous speaki ng.)

VI CE CHAI R BLAKE: Yes, okay.

Ckay, does anyone el se have any questions?

(No audi bl e response.)
VI CE CHAIR BLAKE: kay, all right.

Ms. Mbl denhauer, you can give your closing

remar ks

M5. MOLDENHAUER: So, we did work
extensively with the community, you know, M. Rue
and ot her nenbers of Aidan Montessori went out and
met with individuals up and al ong the bl ock.

As you can tell, even those that are
concerned obviously still very supportive of the

pr oj ect.
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We do believe that we'll continue to work
as it revolves around materials with nei ghbors, but
do believe that we've satisfied the | egal standards
for the variance and the special exception and | ook
forward to bringing this, you know, |long tine
Mont essori school into ADA noderni zation and
conpl i ance.

And we thank you for your tine this
eveni ng.

VI CE CHAI R BLAKE: Thank you.

Ckay, we can we -- I'’mgoing to close the
hearing and the record.

M. Young, if you' d dismss the w tnesses -
- excuse W tnesses.

kay, Vice Chair MIller, I'd love to get
your thoughts on this if you coul d.

COW SSI ONER M LLER:  kay, thank you, M.
Chai r man.

| thank the Aidan Montessori team for
bringing this application forward to nmake that
school ADA conplaint, which is, obviously, very
| nportant.

And it’s a very, in ny own personal
opinion, a very attractive design. It replaces the

blank wall with a cross, not to say anything bad
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about the cross, which I'mnot, but | think it’s a
very attractive design for the for the nei ghborhood.

| think the application neets the criteria
for the request, the standards, the criteria for the
request that’s being requested under the area
variance, which is -- it’'s 44.7 -- 44 percent
existing and lot activity and 47 percent proposed
that’'s really de mnims.

And we need to -- | think we need to
proceed wth the special exception, despite the 1963
-- 60 -- is that 63-year-old order? | nean that’'s a
| ong tine.

That approved this use because they’ ve
agreed that had a 240, | think enrollnent cap, if
|’ mrenmenbering right fromwhen I read this nore
than 24 hours ago. So, they're willing to do the
180.

So, | think we need to include that within
what ever relief for -- as a condition within
what ever relief that we’'re granting in this case, if
we go forward with that.

Because that’'s -- the applicant agreed to
that and that’s what they’ ve previously agreed with
the -- even previous ANC that nmaybe had nore

concerns than the current ANC 3C t hat unani nously
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supported this particul ar application.

So, I'mready to nove forward. | haven't
covered all the particulars, | know you al ways do
that, Chairman Bl ake, so, I'"'mgoing to |leave that to

you at this very late hour.

VI CE CHAIR BLAKE: W' ||l see what happens.

Board Menber Drakeford?

MEMBER DRAKEFORD: Yes, | would al so agree
wth Vice Chairman, Vice Chair Mller.

| do believe that the applicant has net the
burden of proof for an area variance by really
denonstrating that the existing build is non-
conform ng status and the need for node ADA
accessibility helped create a practical difficulty.

And seeing this houses at 3 percent
I ncrease in the ot occupancy and is the m ni mum
relief necessary to provide for both a safe,

I ncl usi ve entrance.

Also, | do agree that the special exception
for the school expansion is supported by the
voluntary reduction of the enrollnent cap, and woul d
agree with Vice Chair MIler that we should
definitely carry that forward as part of a
condi tion.

| will just note that | did have sone
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concerns around the potential |ight and privacy
I npacts of the adjacent property owner, but | do
appreciate the illustrative renderings that the
applicant provided that shows sone of the existing
conditions with regards to privacy concerns.

And | think that those illustrative

renderings were really hel pful for nme to see.

So, | appreciate themfor show ng that.
And with that, | would -- if we nove
forward, | would be prepared to support the

appl i cation.

VI CE CHAI R BLAKE: Ckay, thank you very
much, Board Menber Drakef ord.

|, too, amin support of the application,
and | agree with the coments nmade by both Vice
Chair MIler and Board Menber Drakeford as regards
to the application.

| do believe the applicant has net the
burden of proof for both the area variance as well
as the special exception.

| do agree with the Ofice of Planning’s
reports, as | think that | do believe that, contrary
to what -- and | haven't gotten a chance to read
t hrough the 10-page docunent in the record fromthe

Zoni ng Adm ni strator.
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But | do believe the approval review
2321.1M i s necessary because | cannot possibly tie
together at mnimal the enrollnent to the area
vari ance.

So, | do believe that, and again, it's a
very old order and this is -- it’s not an intensity
of use, it’s not an increase, but it is a practice
that we’ve had historically with, you know, schools,
private schools, to do this.

We | ook at it under either X104 or U2 3. 1.
This is a U2 3.1 agreenent.

So therefore, that’'s why that nore applies
than X because it wasn’t under X104.

So, without increase in the intended use,
transportation inpact remains stable, the
operational characteristics remain consistent with
hi storic use, any increnental change in bulk is
proportionate and visually subordi nate.

There should be no sufficient --
significant shadow effects, and as the applicant
descri bed, no intrusive w ndow pl acenent.

| was a little bit concerned when the
nei ghbor pointed out the concerns they had about
staring out at brick wall and so forth, but | do

know that they' re usually not protected.
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| also know that the 15-foot alley wll
provide a degree -- will continue have the fl ows and
protect privacy.

And | again -- the residential character of
the area will remain unchanged.

So, I'll be -- all those things lead ne to
be confortable with the request.

And again, also, | do agree adding the
enrol Il ment in cap at 180.

So, I'll give great weight to the work the
ANC 3C, which is to support and states no issues of
concern with the project.

|’11 also note the DDOT has no objections
to the project and HPRP has given its separate
approval to the plans.

There are both letters of support and
opposi tion and concern, which is where Ms. Jessup
was, and rightfully so.

So, with that, | will be voting in favor of
t he application.

So, that said, I'"'mgoing to nake a notion
to inprove -- to approve the application as
captioned and read by the Secretary and ask for a
second.

Board Menber Drakeford?
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MEMBER DRAKEFORD: | second.

VI CE CHAI R BLAKE: The notion has been nade
and seconded.

Madam Secretary, could please take a rol
call vote, if we're there?

M5. MEHLERT: Pl ease respond to the Chair’s
notion to approve the application.

Chai rman Bl ake?

VI CE CHAI R BLAKE: Yes.

M5. MEHLERT: Board Menber Drakeford?

MEMBER DRAKEFORD:  Yes.

M5. MEHLERT: Comm ssioner M|l er?

COW SSI ONER M LLER:  Yes.

M5. MEHLERT: Staff would record the vote
as three to zero to two to approve Application
Nunber 21400 on the notion nmade by Chairman Bl ake
and seconded by Board Menber Drakef ord.

VI CE CHAI R BLAKE: (Okay, Madam Secretary.

Vice Chair MIler, youre with us for
anot her one?

COWM SSI ONER M LLER:  Just one nore.

VI CE CHAI R BLAKE: Okay, well, then let’s
get after it then.

Madam Secretary, please call our next case?

M5. MEHLERT: Next is Application Nunber

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

368

21368 of 505 L Street, Northeast, LLC, as anended.

This is a self-certified application
pursuant to Subtitle X, Section 1002 for area
variances from Subtitle E, Section 206.1 to allow
residential buildings without a front setback within
t he range of existing front setbacks of al
residential buildings on the sane side of the street
and the bl ock where the buil dings are proposed.

And from Subtitle B, Section 315.1Cto
allow two interior ot row building to the building
facade facing a street lot line |located further
forward or further back than the building facade of
one of the immediately adjoining building.

This is for two new three-story attached
residential buildings, each configured as its unit
plat on two adjoining |ots.

It’s located in the R-1 zone at 507 and 509
L Street, Northeast, Square 830, Lot 73 and 74.

And as a prelimnary matter, the applicant
has filed a notion to waive the 15-day posting
requirement.

VI CE CHAIR BLAKE: (kay, let’s see, okay,
before we deal with the prelimnary matter, |'m
going to have the applicant, would you pl ease

i ntroduce yourself and who is with you and for
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t oday.

MR, SULLIVAN. Thank you, M. Chairnman,
Board nenbers, ny nane is Marty Sullivan with
Sul l'ivan and Barrows, on behal f of the applicant.

And with us, today is the architect,

M chael Cross.

VI CE CHAIR BLAKE: (kay, excellent.

The prelimnary nmatter before us is to
wai ve the posting requirenent.

Could you just give ne a little bit of
sense as to why that request is being nmade?

MR, SULLIVAN. Yes, it was filed -- it was
posted a few days | ate because the property owner
unexpectedly had a fam |y nedi cal energency out of
the country and we were trying to get it in touch
wth himto post the property and when -- we weren't
able to do that until after the deadline for that.

We did go to the ANC, noticed there’s no
ANC letter. |'mnot sure what’s up with ANC 6C, but
there’s no letter in the file for any of these four
cases which are theirs.

They unani nously supported it with a vote,
but we were never able to get a letter for that.

So, we did go to the ANC, everyone knew about it.

It was posted, it’s just a few days |ate.
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So, and that was as a result of the owner’s nedical
emner gency.

VI CE CHAI R BLAKE: (kay.

Did you have pretty good attendance at the
ANC neeti ng?

MR SULLI VAN  Yes.

And actually, we went to the conmttee
meeting, too. This was with Mark Eckenw | er and his
commttee first and then, to the full ANC when we
were on the consent agenda for the full ANC

VWi ch is disappointing that they don't have
aletter inthe file because M. Eckenw | er was an
ent husi astic supporter of the argunent and the
appl i cati on.

VI CE CHAI R BLAKE: (Ckay, all right, thank
you very nuch.

If the Board is confortable with it, I'm
confortabl e wai ving the posting requirenment and
hearing the rest of the case.

O herw se, we’d have to postpone it or
sonmething like that, but I'd prefer not to do that.

kay? |s that Board nenbers -

COW SSI ONER M LLER:  Yes, yes, | agree.

VI CE CHAI R BLAKE: (kay.

MEMBER DRAKEFORD: Yes, yes, that’s fine.
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VI CE CHAI R BLAKE: (kay, excellent.

So, we're going to just agree to that by
consent and we’'re going to begin to hear the case.

So, M. Sullivan, if you would tell us how
your client is neeting the conditions for approval.

| have a few questions. W could have you
-- | have a few questions with regards to the
pl acement of the tree, the exact tree.

There’ s sone di screpancy between the DDOT’ s
report where they say the tree is |ocated and where
the applicant has indicated the tree is | ocated.

So, | want to make sure that's clear as to
where the heritage tree is located, and | have a
coupl e other questions, we'll get to those |ater.

MR, SULLI VAN. (Ckay, thank you, M. Chair,
and thank you to the Board for the waiver of the of
t he posting affidavit.

And if we could | oad the PowerPoi nt please?

Next slide, please.

So, the -- | think, actually, could we go
forward about four slides to the first photo?

| think 1’d like to see -- the Board to see
-- because this is constructed.

So, the property is built and the relief is

in regard to the two rowhouses in front of you, 509
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and 507.

The four of these were built together by
t he sane devel oper.

These are the only honmes on this bl ock
facing this direction.

The buildings on the other side, there’ s a
| arge condo building to the left that faces the side
street and then, the building on the other side of
these four face that side street as well.

| f we could go back to the first slide or
t he second slide?

For qui ck summary, so, constructed these
two flats 507 and 509 and construction was nearly
conpleted, it was 98 percent conpl eted when DOB
essentially retracted its approval froma year
previ ous.

As you noted, there is a heritage tree and
M. Cross can talk about the l[ocation of that and
its inpact on this project.

At a nmeeting -- so, we have two argunents
and Il go through the criteria for each of those,
but we have two vari ance argunents.

One is a reliance argunent and the other
one is the heritage tree argunent or de novo

ar gunent .
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At a neeting on June 11, 2025, the Zoning
Adm ni strator directed the applicant that front yard
setback relief was required fromboth the operative
Provision E 206.2, which is the range provi sion,
that the building -- the front be within the range
of setbacks on the bl ock.

And then, also, that we needed relief from
B 315.2C, which is the provision that a rowhouse
cannot be further forward or further back than an
| medi at el y adj oi ni ng structure.

So, the applicant seeks area variance
relief fromthose provisions in order to maintain
the constructed setback in addition to the equitable
principle of estoppel, given the applicants
substantial and good faith reliance on DOB' s
I ssuance of the valid permts.

The |l ocation of the heritage tree al so
makes it inpossible to neet the front yard setback
requirenents.

Next slide, please.

The properties are within the R-1 zone.

The applicant was issued building permt on
July 19, 2023 and on August 10, 2023 for the two
properties and each permt authorized the

construction of a new two-unit flat and in that
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exact location, construction conmmenced in August
2023 in full reliance on the permts.

And the applicant constructed both
bui | dings precisely in accordance with the approved
pl ans, including the 8-foot front setback.

And then, the approved wall test reports
for each property were then subsequently recorded
and the O fice of the Surveyor confirmng the as-
built conditions.

But then, on June 4th, 2025, after all the
I nspections had been approved and the applicant had
submtted the C of O application, the applicant was
informed that the reviewer had denied the
application and then, the Zoning Adm ni strator
meeting was shortly after that.

Next slide, please.

O fice of Planning is recomrendi ng
approval .

As noted, ANC 6C did vote unaninmously in
support, unfortunately, | don’t believe we have a
letter in the file, yet.

DDOT had no objection and Capitol Hill
Restoration Society also submtted a letter in
support.

Next slide, please.
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Next slide, please.

The two argunents, so, the de novo argunent
IS based on the heritage tree.

The heritage tree is in public space in
front of the property and prevents conpliance with
the front yard setback.

The property had an existing building here
and the proposed devel opnent used the sane
foundation wall, the front foundation. And renoving
t he foundation wall would threaten the survival of
the heritage tree root system

And M. Cross, will talk about -- nore
about that in his testinony.

The practical difficulty, the property is
not devel opable at all without the front setback
relief.

And there’s no substantial detriment to the
publ i c good.

The sol e purpose of the building being
setback fromthe property line was to preserve the
heritage tree. And the setback does not affect
design quality or any other aspect of the public
good.

In fact, in the rear of the property was

not a one to one conpensation for the front setback
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goi ng back, so this was strictly an accommbdati on
for the heritage tree.

The resulting condition neets the spirit
and intent of the front setback regul ations, and
t hat each of the four rowhouses aligns with an
adj oi ned bui I di ng.

And the two sets of the new rowhouses
actually set the range for all front setbacks on
this bl ock.

| just want to point out that | disagree
with the Zoning Admnistrator’s interpretati on on
this, and I think it’s clear to see howit could
have been approved by DOB in 2023 and that maybe it
wasn’'t a m stake when it was originally approved.

Next slide, please.

If you' Il see the block, these were the
previously existing buildings, so what was built.
The buil dings on either side, front on other
streets, so there’ s only four buildings.

These four buildings that both set the
range and are also imedi ately joined, so they neet
both requirenents because they' ' re both i medi ately
adj oi ning the building next to themand they set the
range as the only buildings -- new buildings on the

street.
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Next slide, please. Next slide, please.

So, the reliance area variance argunent is,
permt application and plans were provided in good
faith and associated permts were duly approved by
DCB.

As noted, the project was built in
accordance with those approved building permt
pl ans, including certain changes that did not affect
the character of the building or the application.

The project was never considered to be an
addition to the previously existing building, it was
al ways characterized as a full zoning raise, despite
the retention of the front foundation wall.

And then, when construction was conplete
and the units were about to be sold, DOB refused to
I ssue the C of O despite their building permt
approval, claimng that they m stakenly approved --
they admt that they m stakenly approved the
buil ding permts when they should have cited
nonconpliance wth the front yard setback
requi rement, according to them

The practical difficulty is that the
property owner woul d suffer catastrophic seven-
figure |l osses without the variance relief. They

woul d have to tear down the buil ding and nothing
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could be built here then.

And the reason for the original design was
sinply to preserve the heritage tree, as nentioned
in the de novo argunent.

This is an extrenely unique situation wth

two i ndependent justifications for the area variance

relief.

Wthout relief, the building will be
denol i shed, and the property will remain idle
I ndefinitely.

And the Board has | ooked at this reliance
argunent several tines in the past and has noted
that this can be an exceptional condition that
nmerits area variance relief.

Next slide, please.

"Il note, too, that we have an
adm ni strative estoppel request in with the DOB for
whi ch we get no response.

Sonetines they grant it, sonetines they
don’t, and sonetinmes we get no response at all.

They're required to give that to us as
wel |, according to an appeal that the BZA heard
about 10 years ago.

But we struggle in getting those kinds of

deci si ons sonetines, even though DOB admts it was
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their m st ake.

So, I'll turn it over to M. Cross.

And M chael, if you could go through these
plans briefly and then, if you could, respond to
Chai rman Bl ake’s question about the heritage tree?

MR. CRCOSS: Can do, yes.

MR. SULLIVAN. Thank you.

MR. CROSS: So, Mchael Cross, architect.

As M. Sullivan was pointing out, the two
properties that we’'re seeking variance for are 507
and 509.

Those properties are highlighted here as
part of a group of four buildings that were
originally designed and built together.

The two properties we're tal king about
toni ght are the ones setback a couple feet fromthe
face of the others.

Next slide, please.

So, the two kind of elements that we're --
we’ ve been discussing is the heritage tree and the
front base of the building.

In this plan, the heritage tree is
hi ghlighted in green, and this plan being the site
pl an of the buildings, the original buildings on

site.

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

380

The original front wall of -- or the front
wal | of the original building is highlighted in
yell ow. You can see the adjacency of the tree and
that existing wall.

Next slide. So, in our proposed plan on
this slide, you can see that, again, in yellow we
are maintaining the original line of the original
foundation so as to not disturb or encroach on the
roots of the heritage tree, that tree still shown in
green here.

Next slide, please. | think this slide
speaks nost to Chairperson Bl ake’s questions about
the placenent of the tree relative to both the
property and public space.

The heritage tree that is in question is,
again, still highlighted in green here.

The large circle around it, also
hi ghlighted in a dashed green is the critical root
zone. That’'s the area that we are trying to
m ni m ze di sturbance of.

And you can see how the front wall of what
was the original building, again, this is a survey
of the conditions prior to construction.

You can see that the front foundation

encroaches on that heritage tree.

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

And so, it was a design decision at the
outset of this project, when the heritage tree was
i dentified, working with both our arborist and in
conjunction with the D.C. Ward arborist to nmaintain
that existing front foundation so as to not disturb
or encroach upon the roots of the heritage tree.

And so, as you saw before, the project was
proposed and permtted to have its front facade
built atop of the original front foundation of the
exi sting building.

That’s all | have for you. Happy to answer
any questions.

MR SULLIVAN. And if | could just add one
| ast point, the -- this is sort of along the |ines
of degree of relief.

The front setback under the ommibus wll
becone a special exception which just speaks to the
-- how the Ofice Planning and the Zoni ng Comm ssion
| ook at the degree of relief for a front setback

But within a few nonths, this would be a
speci al exception request rather than a variance
request.

And al so note, M. Cross was essentially
project manager as well for this.

So, if you have any questions about the
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process in regard to the permt issuance, he can
answer questions about that as well.

Thank you, and that's it for our
presentation, thank you.

VI CE CHAIR BLAKE: All right, thank you
very nmuch, M. Sullivan.

Does anyone from our Board have any
questions for the applicant?

COW SSI ONER M LLER:  No real questions,
was going to ask.

Thank you for the applicant for bringing
the case forward, and I was going to ask M.

Sul l'ivan, but he addressed it in his |ast statenent
and | thought in the omi bus text anmendnent, which
we' ve done, proposed Rul enaking 4 was going to be
publ i shed shortly in the D.C. register that we did
address up front the set -- the front setback issue
whi ch woul d affect this case, changing it froma
variance to a special exception.

So, that was going to be ny question. So
| thank you for bringing that up because that was,
was wonderi ng about that.

Thank you.

VI CE CHAIR BLAKE: Ckay, if we don’t have

any nore questions, we’'ll nove to the Ofice of
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Pl anni ng.

MR MTCHUM Hi, this is Joshua Mtchum
wth the Ofice of Planning.

We are in support of the application and
recommend approval. And we are wlling to rest on
the staff report in the record, and |’ m avail abl e
for any questi ons.

Thank you.

VICE CHAIR BLAKE: M. Mtchum could you
just -- 1'd appreciate if you just go through your
variance analysis, just talk a little of that for
nme. |'d appreciate it.

Thank you.

MR MTCHUM  Sure.

So, the main argunent, as M. Sullivan was
expl aining, was the heritage tree.

| have confirmation after having di al ogue
with the Urban Forestry Division of the Departnent
of Transportation, that there is an existing
heritage tree on site and that, per District |aw,
the applicant is required to maintain it on site.

And so, we factored that into the variance
test as it being a practical difficulty.

There are other argunents that the

applicant nakes with regards to the setback being
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established by buildings that are no | onger there,
as well as it establishing the first precedent of
t he setback on the property.

And we found that that was a sufficient
argunent to nmake saying as there’'s not very nmany
rain -- there wasn’'t that big of a range to be set
by the existing homes on the boxes.

So, that was the main crux of our argunent,
and we were in agreenent and we found that it
satisfied the variant test.

VI CE CHAIR BLAKE: G eat, thank you,

t hanks, excellent.

Let’s see, any questions for the Ofice of
Pl anni ng?

(No audi bl e response.)

VI CE CHAI R BLAKE: (Ckay, M. Young, do |
have anyone w shing to speak?

MR YOUNG W do not.

VI CE CHAI R BLAKE: (kay.

M. Sullivan, | appreciate you guys
presenting this today.

And again, you said that you did speak --
you did your community outreach was sufficient.

You did speak to -- you did present to the

Board as you -- the Conm ssion. And you're as
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shocked as | amthat we don’'t have a report in the
file.

| f you have any closing remarks, |'d
appreci ate that.

MR SULLIVAN: No, just thank you for your
time, M. Chairman and Board nenbers, appreciate it
at this late hour and thank you.

VI CE CHAI R BLAKE: kay, thank you.

M. Young, if you would dismss the
W t nesses, close the record, and cl ose the hearing,
we will begin deliberations.

kay, first of all, I would say, |
appreci ate the two pronged approach with the two
various variance analysis. | appreciate that you
didn’t m x them up together.

The Zoni ng Act does not provide the Board
Wi th equitable jurisdiction or authorized approval
of a variance, except when the Board determ nes that
the criteria stated in the Zoning Act are net.

So, while I understand the estoppel

argunent, it is -- | do not believe it is within our
context to -- we can’'t really work with it.
The de novo analysis is, | think, nore

appropriate and | am conpletely satisfied that the

presence of the protected heritage tree establishes
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the extraordinary condition and the resulting
practical difficulty under the variance test.

There are no other lots in the bl ock
affected by the tree situation, and conpliance is
| egal |y i npossi ble, not nerely inconvenient.

Strict application of the front setback
will -- would require constructing the property to
the property line.

However, doing so woul d danage required
renoval of the protected heritage tree, and its
renoval would be -- is prohibited by |aw.

So, | agree with the findings of the Ofice
of Planning’s de novo analysis that the tree al one
supports relief.

Agai n, the Zoning Act does not provide the
Board with equitable jurisdiction, but |I do think
t hat the applicant proceeded pursuant to validly
I ssued permts and conpl eted substanti al
construction in good faith reliance on those
approval s.

The fact that the approvals were lawfully
permtted and represents significant expenditures,
inmy mnd, this further supports the granting
relief in this case.

In other words, | find the zoning history
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Is the cherry on top, it's not, despite the cherry
on top.

So, there’'s no remedy to bringing in
conpliance and so, | feel confortable that the
appl i cant has net the burden of proof to be granted
to requested relief.

And | give great weight to the Ofice of
Pl anni ng’ s reconmmendat i ons.

As | said, | also give great -- there’'s no
report fromthe ANC, but we know that, you know, as
|’ m surprised as others that it’s not avail able, but
t he applicant has represented that they net with the
ANC, had a successful neeting there, and unani nous
support.

So, the DDOT is in, has no objection to the
proj ect .

And | wll be voting -- and | al so know,
oh, yes, Capitol H |l Restorations did support as
wel |, which is unusual.

So, I will give great weight to -- | wll -
- 1’"’mgoing to be supporting the application.

|"mgoing to go to Chairman Ml er.

COW SSI ONER M LLER:  Thank you, thank you,
M. Chairman.

| agree with everything you' ve said and |
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think that the case has been nmade for the variance
under the heritage tree additional argunent.

| think the detrinmental reliance issue on
the issuance of the permts, all the way up to the C
of O is a factor that is relevant in our
consi deration as well.

As you’ ve pointed out, so, cherry on top,
you said, but I think it’s | think it’s both of them
are rel evant.

So, I'mready to support this application
this evening.

VI CE CHAI R BLAKE: Thank you.

Board Menber Drakeford?

MEMBER DRAKEFORD: | would align nyself
Wi th the comments provided by both Chair Bl ake and
Vice Chair Mller.

VI CE CHAI R BLAKE: Ckay.

Wth that, I'd like to nake a notion to
approve the application as witten and capti oned and
ask for a second.

Board Menber Drakeford?

MEMBER DRAKEFORD: Second.

VI CE CHAIR BLAKE: (kay, the notion has
been made and seconded.

Madam Secretary, would you pl ease take a
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roll call vote.

M5. MEHLERT: Pl ease respond to the Chair’s
notion to approve the application.

Chai rman Bl ake?

VI CE CHAI R BLAKE: Yes.

M5. MEHLERT: Board Menber Drakeford?

VMEMBER DRAKEFORD:  Yes.

M5. MEHLERT: Vice Chair Mller?

COW SSI ONER M LLER:  Yes.

M5. MEHLERT: Staff would record the vote
as three to zero to two to approve Application
Nunmber 21368 on the notion nmade by Chairnman Bl ake
and seconded by Menber Drakeford.

VI CE CHAIR BLAKE: (kay, let’'s see, Vice
Chairman, | think you said you're done after this?

COW SSI ONER M LLER: | think Conm ssi oner
Wight, thankfully, is back at 8:42 p.m

So, | amgoing to, thankfully, |eave and
sorry you are you still here, but keep going on
doi ng on, you're doing great stuff.

VICE CHAIR BLAKE: It’s comng, we're
al nost there, alnost there.

Thank you, everyone.

COW SSI ONER M LLER:  Yes.

VI CE CHAIR BLAKE: (kay, let’s see, before
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we begin, Board Menber Drakeford, do you need a
slight break? W have three to go.

VMEMBER DRAKEFORD: Yes. May |
Yes.

VI CE CHAIR BLAKE: Ckay, we're going to
take a -- and this is quick. For real,
to get this done and we’'re going to be done.

So, okay, let’s have a -- how |l ong do you
need? Wat do you want ?

MEMBER DRAKEFCRD: | just need five m nutes
just to —

VI CE CHAIR BLAKE: Ch, we don
m nute break, ten m nute break.

Thank you.

Ten m nut es.

MEMBER DRAKEFORD: All right.

(Wher eupon, the above-entitled matter went
off the record at 8:43 p.m and resuned
p.m)

VI CE CHAI R BLAKE: (Okay, it |ooks like
we're all back.

Madam Secretary are you here?

(No audi bl e response.)

VI CE CHAIR BLAKE: G eat.

Coul d you please call our next hearing
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case?

M5. MEHLERT: Next is Application Nunber
21411 of Katherine and Ti nothy Carney.

This is a self-certified application
pursuant to Subtitle X, Section 901.2 for a special
exception under Subtitle E, Section 5201 fromthe
| ot occupancy requirenents of Subtitle E, Section
210. 1.

This is -- give ne one second -- this is a
self -- yes, thisis for a two-story seller rear
addition to an existing principal dwelling | ocated
in the RF1/ C18 zone at 511 Third Street, Northeast,
4779, Lot 95.

And | will just note that the Architect of
the Capitol report is in the record in Exhibit 25.

VI CE CHAI R BLAKE: kay, all right.

|s the applicant here? If so, would you
pl ease introduce yourself for the record and anyone
el se you have joining you today?

M5. FOALER  Hi, good evening, thank you
for hangi ng around for my cases tonight.

This is Jennifer Fower. |’mthe architect
representing the honeowners and it’s just ne
t oni ght.

VI CE CHAI R BLAKE: Ckay.
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Let’s see, so, before you start, |’'m goin
to ask you a quick question. What are you doing
wth in ternms of community outreach, what was your
experience with the ANC?

M5. FOALER  Yes.

So, we did go to the ANC for this project.

| heard Marty -- M. Sullivan, nentioning that the
letters did not go into the case and | checked and
saw that we also did not get our letter from ANC
But this was supported in commttee
unani nously and it was approved on the consent

agenda at the full ANC as wel|.

VI CE CHAI R BLAKE: Ckay, great, thank you.

Wth that we -- if you could tell us how
you believe your client is neeting the burden of
proof to be granted the requested relief?

You have 15 m nutes on the clock, you can
begi n whenever you |ike.

M5. FOLLER  Okay, I'Il try to keep this
ni ce and short.

This is for a | ot occupancy request. W
are at currently 57.3 percent requesting 60.9.

Meets all the other requirenents and
regul ati ons.

So, it'’s a basically two-story addition
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that has one-story plus a loft. W’re replacing a
one-story, have partial wdth, nud room

The new addition, 16 feet, 6 inches deep
and it maintains a 3 and a hal f-foot w de dog | eg
al ong the property shared with 513 Third.

So, 513 Third is the one -- the house to
the north. It is really the only house that’s
I npacted by this project.

So, we do have a dog leg on that side and
It extends 6 feet, 6 beyond the rear wall of 513.

We al so included a covered area for bike
storage that’s in the dog leg. That’'s a | ow kind of
one-story structure.

While the addition will affect the |ight
enjoyed by 513, it’'s not an undue inpact. And we
al so shared the plans with that nei ghbor, and we
have a letter of support in the record.

So, we have 513 Third, which is the only
abutting nei ghbor because the alley runs along the
ot her si de.

W al so have a letter of support for 500
Goff’s Court, which is across the alley and 304 E
Street, which is to the south, so across the other
all ey, the neighbor alley.

As far as privacy is concerned, the first
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3%

floor wi ndows won’'t allow views into 513 because of
the shed and the fence that’s there.

And there’s no windows on the alley side on
the first floor, because they want to use that space
for storage.

On the second floor, we will have some
wi ndows | ooking out fromthe storage |oft, but they
are be -- they' d be looking into the rear yards, and
also that’s not really an occupi ed space, that's a
st orage space.

So, in terns of privacy, there’'s really not
going to be any negative effect neighbors.

So, with that, I'll leave it open to
guesti ons.

Again, it’s a pretty straightforward case,
and it’s been well received by the community and the
nei ghbors.

VI CE CHAI R BLAKE: (Ckay, thank you very
much, Ms. Fow er.

Does anyone have any questions for the
applicant?

(No audi bl e response.)

VI CE CHAIR BLAKE: (Ckay, | don’t have any.

O fice of Planning?

(No audi bl e response.)
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VI CE CHAIR BLAKE: The O fice of Planning?

MR. | SAlAH:  Thank you, M. Chairman.

For the record, this is Philip Isaiah,

O fice of Planning.

|’mtrying to get the video to work, it
appears |’ m having technical difficulties.

But until then, staff stands on the record
of the report contained as Exhibit 20 of the record
dated February 13, 2026.

Thank you.

VI CE CHAI R BLAKE: (kay, that was short and
sweet .

Does anyone have any questions for the
O fice of Planning?

(No audi bl e response.)

VI CE CHAIR BLAKE: (Ckay, Ms. Fow er, do you
have any questions for the Ofice of Planning.

M5. FOALER  No, sir, thank you.

VI CE CHAI R BLAKE: (kay.

Do you have any cl osing remarks?

M5. FOALER No, | don’t.

Just, again, thank you for putting in the
| ong day and hangi ng around for ny case, | really
appreciate it.

VI CE CHAI R BLAKE: (kay, thank you, have a
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good one.

Ch, no, | think I’"’mgoing to see you again
in a second. GCkay, see you in a mnute.

kay, I’mgoing to close the record in the
heari ng and di sm ss the w tnesses.

Let’s see, | nean, this is a fairly
strai ghtforward application.

| do believe the applicant has net the
burden of proof to be granted the requested to
relief.

The big issues here are having the --
because it’s located in the CAP R-1C P zone, you do
need to have sone -- we do need to verify with the
Capitol -- Arbitrator of the Capitol, that this is
conpati ble with the nei ghborhood and consistent with
the Capitol Interest District.

And this was reviewed by the Architect of
Capital, as the Secretary said, in Exhibit 25.

O herw se, | think the applicant has net
t he burden of proof for E 5201.

Wth regard to light and air, the nei ghbor
probably shoul d not be unduly affected.

Privacy is being protected to setbacks,
fenci ng, w ndow pl acenent, any addition wll not be

visually intrusive given its relocation and
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conpatibility with typical alley facing additions in
t he square.

| think the proposal is in harnmony with the
intent in the zoning regul ati on because it naintains
the single-famly residential use, doesn't increase
hei ght or density beyond what’'s contenpl ating our
w nd zone.

And again, the record denonstrate no one
first inpact on nei ghboring properties.

So, I'"Il give weight, great -- |I'Il give
great weight to the Ofice of Planning’ s
reconmendati on for approval.

While there is no reporting record to
accord great weight from ANC 6C, which we do know
that the applicant did represent that they did neet
with the ANC. They received unani nous support and
approval fromthe commttee and Zoning Comm tt ee,
and al so, was approved on the consent cal endar at
the full Conmm ssion.

So, I'll also note that there is a letter
from again, the ACC, Architect of the Capitol, and
there are also letters in support fromthree
nei ghbors as well as Capitol Hi Il Restoration.

So, I'lIl be voting in support of this

application.
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Comm ssi oner Wi ght?

COW SSI ONER WRI GHT:  Yes, | agree.

| think that this application is quite
straightforward and it has support fromreally, all
of the parties who have weighed in and | think we
shoul d just nove forward with it.

VI CE CHAI R BLAKE: Ckay.

Board Menber Drakeford, your thoughts?

MEMBER DRAKEFORD: Yes, | would al so agree
that this is definitely straightforward.

And | do believe that the evidence provided
both in the record and in the hearing today really
supports the special exception for special
exception

|’ mal so, as nentioned, want to just note
that the Architect of the Capitol indicated that the
project is not inconpatible with the Capitol G ounds
Mast er Pl an.

And al so, just noting the significant
support as well -- community support as well.

VI CE CHAI R BLAKE: Excel |l ent.

Okay, I'd like to nake a notion to approve
the Application 21411 as witten and captioned by
the Secretary and ask for a second.

Board Menber Drakeford?
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MEMBER DRAKEFORD: Second.

VI CE CHAIR BLAKE: (Ckay, the notion is nade
and seconded.

Madam Secretary, would you pl ease take a
roll call vote?

M5. MEHLERT: Pl ease respond to the Chair’s
notion to approve the application.

Chai rman Bl ake?

VI CE CHAI R BLAKE: Yes.

M5. MEHLERT: Board nenber Drakeford?

MEMBER DRAKEFORD:  Yes.

M5. MEHLERT: Comm ssioner Wi ght?

COWM SSI ONER WRI GHT:  Yes.

M5. MEHLERT: Staff would record the vote
three to zero to two to approve Application Nunber
21411 on the notion made by Chai rman Bl ake and
seconded by Board Menber Drakeford.

VI CE CHAI R BLAKE: Excell ent.

kay, would you please call the next --
Madam Secretary, would please call the next
application?

M5. MEHLERT: Next is Application Nunber
21413 of Melissa Limand Joel Patterson.

This is a self-certified application

pursuant to Subtitle X, Section 901.2 for special
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exceptions under Subtitle E, Section 27.5 to all ow
the rear wall of a row building to extend further
than ten feet beyond the farthest rear wall and
joining principal residential building, not any

adj acent property.

And under Subtitle E, Section 5201 fromthe
| ot occupancy requirenents of Subtitle E, Section
210. 1.

This is for the renoval of existing
accessory structure in the rear yard and to
construct a three-story rear addition to an existing
two-story attachnent full dwelling.

It is located in the R-1 zone at 654 L
Street, Northeast for 855, Lot 197.

VI CE CHAI R BLAKE: (kay.

Ms. Fowl er, re-introduce yourself for the
record, and pl ease begin your presentation and tell
us how you believe you re neeting -- your clients
nmeeting the burden of proof for the requested
relief?

M5. FOALER  Ckay.

Well, again, Jennifer Fower, |I'mthe
architect representing the honeowners.

And this is a request for | ot occupancy.

W' re asking for 70 percent coverage, which includes
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renmovi ng an existing garage, which we're currently
at 64 percent and going up to 70.

We're al so asking for 8-foot extension
beyond the 10-foot maxi mum setback fromthe
nei ghbori ng property.

This house is an existing row dwelling wth
a dog leg. The dog leg will be in-filled on the
first and second floor with a two-story rear
addi ti on.

This portion is going to be within the
original length of the party wall.

So basically, filling in the space where
there’s no wi ndows attached to the nei ghbor next
door. So, that portion will have absolutely no
| npact nei ghbors.

Beyond the rear wall, we're proposing a
three-story rear addition that’'s conpletely above
the addition, not over the main -- the original
house and it’s full width and it will be 18 feet
deep.

And there’s a roof deck on the upper roof -
- sorry, facing the turret at the front.

W' re requesting 18 feet past 656 L and
iIt’s 8-foot, 10 inches past 652.

The addition’s on the north side of the
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house, so all the inpacts are [imted to shadows
cast into the rear yards of 652 and 656.

There is a sun study in the record that
supports the fact that the inpact is mnimal.

For 652, the shadows are limted to the
nmorni ng hours only in the rear yard.

And for 656, the shadows are Iimted to the
afternoon hours in the rear yard as well.

Due to the north orientation, in the
Wi nter, inpacts are pretty negligible because nost
of the yards are in shadow because of the sun being
so | ow.

Spring and fall, there's definitely sone
nore shadows cast, but again, only into the adjacent
yar ds.

652 L next door already has a third fl oor
addition, which is simlar height to the proposed
addition, just not quite as deep as what we're
pr oposi ng.

Bot h 652 and 656 have reviewed the plans
and sign letters of support, and those are in the
record.

Regardi ng privacy, there’s no wi ndows on
the east or west walls facing either the two

nei ghbors or the houses on caddy corner.
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The proposed wi ndows that we have will only
be kind of |ooking out into the backyards, and
there’s a -- there’s windows facing the front of the
house, which will not offer being used into
nei ghbors w ndows.

Agai n, we have ANC support that is not in
the record, but we did present to the ANC and we
were supported in the conmttee as well as unani nous
support at the full ANC

And so, with that, | wll leave it open to
any questions.

VI CE CHAI R BLAKE: (kay, thank you.

So, is there isn't any questions fromthe
Board, I'll go to the Ofice of Planning?

MR. JURKOVI C. Good evening, Vice Chair
Bl ake, and nenbers of the Board.

This is Mke Jurkovic wth the Ofice of
Pl anni ng.

OP you recomends approval of the request
for relief for the rear pop back as well as | ot
occupancy.

As this is discussed in our report, we do
recomrend a condition relating to the renoval of the
garage, as discussed by the applicant in the overall

scope of work to maintain that the | ot occupancy
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wll be below-- at or below 70 percent at the tine
of conpletion of the building permt.

O her than that, we stand on the record of
our report and here to answer any questi ons.

Thank you.

VICE CHAIR BLAKE: Did the plans that you
saw reflect the denolition of the garage?

MR. JURKOVIC. Yes, it is noted -- can't
recoll ect exactly which exhibit, but is noted on the
pl ans that the garage is to be denoli shed.

VI CE CHAI R BLAKE: (kay.

Commi ssi oner ?

COW SSI ONER WRI GHT:  Thank you.

| know that there is -- and maybe this
could be for the architect or for the OP staff, but
there is a nei ghbor who has expressed concern about
t he anount of shade that will be thrown on their
property and the privacy.

| al so know we have a letter in opposition
fromthe Capitol H Il Restoration Society.

Did you | ook at the property owned by, |
guess it’s Tayl or Chung, who wote in in opposition?

Did you ook at that letter and what is your
reaction to that?

M5. FOALER | can respond to that if

Neal R. Gross and Co., Inc.
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t hat’ s okay.

| did see that letter today when | checked
the record and | | ooked at that property and it’'s
actually three properties away fromthis subject
property.

So, it's basically a house on, what is
that, 7th Street and the rear yard, about two
properties away.

And | | ooked back at the sun study and
definitely there’s no -- inpossible for the shadows
to make it to their rear yard, because by the tine
t he shadow -- the sun is far enough over and | ow
enough, there’'s fences and | andscapi ng and t hi ngs
|ike that that will not, you know.

So, the shadows cast on that property, if
any, wll be mninal.

As far as privacy, we -- like | nentioned
in my previous testinony, we don’t have w ndows on
t he east or west sides.

The property for this neighbor is -- sits
to the to the east, so there would not be any
possibility of visibility into that into the
property as far as | can tell.

So, | think the sun study supports the fact

that that the shadows will not be reaching that far.

Neal R. Gross and Co., Inc.
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And the only other concern that they
menti oned was view shed, which is not part of the --
part of your required factors in nmaking your
deci si on.

COMM SSI ONER WRI GHT:  And while you're at
it, did you want to say anything about the letter
fromthe Capitol Hi Il Restoration Society?

M5. FONLER Wth Capitol Hi Il Restoration
Society, they generally don’t ever -- |’ve not
really had them ever support an addition that goes
past the 10 feet.

So, | think that that’s kind of generally
what |’'ve seen. So, that’'s about all | can say
about that.

VICE CHAIR BLAKE: M. Fowl er, just go back
to that letter in the record.

The applicant -- the person al so does have
some issues, some concern -- privacy concerns and
now, they say it's less than 50 feet away. That's a
| ong way.

My eyesight is not that good, but do they
have direct views into the patio first floor, second
floor, and third floor, and roof?

M5. FOMER | believe that -- |'mjust

trying to I ook on ny own plans here, but that house
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sits --

Basically, if you're in the addition that
we're proposing, it’'s directly to the east.

And so, there -- it would be inpossible to
-- because there’s no w ndows al ong our east
property line. There -- it would be inpossible to
| ook into their house.

| think the closest house that may -- we
may be able to ook into a rear yard woul d be 1108,
because 1108 is just far enough north that there may
be |ike an oblique view

But again, you' re | ooking over to other
properties plus their rear yard.

So, | think 1106 in the way that it’'s
situated, | don't think that that’s going to be.

And there's also a pretty deep addition at
658 L but if you at the block plan, you can see that
extends al nost as far as 1106.

VI CE CHAI R BLAKE: Ckay.

And did you neet with this person when you
di d your outreach?

M5. FONLER No, | just saw the letter
today and they also -- they did not attend the ANC
nmeeti ngs, but we had no opposition at the ANC

neet i ng.
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VI CE CHAI R BLAKE: Ckay, great, okay.
Thank you very nuch.

Let’'s see, any questions -- any nore
questions for the Ofice of Planning or the
applicant?

(No audi bl e response.)

VI CE CHAIR BLAKE: Ckay, Ms. Fow er, thank
you very nmnuch.

M chael , do you have any cl osing renarks?

MR JURKOVIC. No, | don't. | really
appreciate your time. Thank you for your
consi derati on.

VICE CHAIR BLAKE: All right, thank you.

Ckay, we’'ll close the hearing and the
record and you can excuse the w tnesses.

Let’'s see, again, thisis fairly
straightforward application.

And the main issue, to nme, is just is
conmuni ty outreach

W' re mssing the ANC s report is a little
di sappoi nting, but the applicant did represent that
they had nmet with the ANC commttee | evel and at the
-- and had consent at the full Conmm ssion.

The -- they have two letters of support

from nei ghboring properties -- no, three, I'’msorry
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t hr ee.
And they al so have -- but they do have

| etters of concern froma neighbor a few doors down

and also fromthe Capitol H Il Restoration.
On bal ance, | think that we can assess the
| mpact review ng the applicants presentation. |It’s

relatively thorough with regards to the inpact on
each individual of the nearby properties.

And | do believe that shadow study did show
limted norning shadows to the west and a little
shadow to the rest of -- it's east in the afternoon,
m ni mal anount in summer nonths, and basically,
seasonal shadowi ng that's pretty much consi stent
wi th the rowhouse character -- inpact of the
rowhouse environnent.

| do think the renoval of existing garage
reduces the bulk in the rear and the 10-foot public
alley at the north provides additional buffer for
light and air.

The O fice of Planning —

Vell, let me do this first, | do think that
the wwth the information provided -- | do believe
the Ofice of Planning’ s analysis and denonstrates
that there's essentially no substantially adverse

I mpact on light, air, or privacy beyond what’s
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anticipating the zone.

There are al so no windows in the shared
wal I's, and | should also point out it’s, again, it’s
typi cal of the rowhouse environnent.

The O fice of Planning had nade a condition
t hat suggested that they had -- we include a
condition to raise the garage, but | don’t think
that’ s necessary because it is in the plans.

They will execute the plans as stated and
the -- he represented that he did see that in the
plans and Ms. Fow er also said it was reflected
there as well.

So, when it goes before the -- for
permtting, if it doesn't fit it, they' Il have to do
sonet hi ng, you know, cone back for rel ease or raise
it.

So, that said, | have no issues with this
application. [|'Il be voting in support.

Comm ssi oner Wight?

COWMM SSI ONER WRI GHT:  Yes, |'’m not as
ent husi astic about this application as the first one
we just saw a m nute ago.

You know, it does seemlike this one is
sort of pushing the envelope a little bit in terns

of |lot coverage and height and it’s not as graceful
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a project.

But | think on balance, it is approvable.

| do agree that, although we may not need a
condi tion about renoving the garage, | just think we

want to nmake very clear on the record that, the only
way to get to the percentage of | ot coverage that we
are permtting through this special exception
action, is to renove the garage.

And that if they don’t renove the garage,
then they can’'t build the extent of the addition
that they’ re proposing.

It’s, you know, it’s one or the other.

And so, | just want to, again, nmake sure
that that’s clear on the record.

And you know, |, again, | will support this
appl i cation, although not as enthusiastically as the
one we saw just a nonent ago.

VI CE CHAI R BLAKE: (kay, thank you.

Board Menber Drakeford?

MEMBER DRAKEFORD: Yes, | did find that the
sun study, for me, was very hel pful and that was
provided in the record, to be particularly hel pful
in evaluating the potential |ight and air inpacts on
nei ghbori ng properties.

| do believe that the anal ysis provided
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both by PCLP and also in the discussion presented by
t he applicant, helps to denonstrate that there wll
be limted effects on shadow patterns -- excuse ne -
- limted effects on shadow patterns.

Wth that, | amprepared to support the
appl i cati on.

VI CE CHAI R BLAKE: Excellent, okay.

Wth that, I'’mgoing to nake a notion to
approve the application is witten and captioned --
as read and captioned by the Secretary and ask for a
second.

Board Menber Drakeford?

MEMBER DRAKEFORD: | second.

VI CE CHAI R BLAKE: (Ckay, Madam Secretary,

t he noti on has been nmade and seconded.

Wul d you pl ease conduct the roll call
vot e?

M5. MEHLERT: Please respond to the Chair’s
notion to approve the application.

Chai rman Bl ake?

VI CE CHAI R BLAKE: Yes.

M5. MEHLERT: Board Menber Drakeford?

MEMBER DRAKEFORD:  Yes.

M5. MEHLERT: And Comm ssioner Wight?

COW SSI ONER WRI GHT:  Yes.
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M5. MEHLERT: Staff would record the vote
as three to zero to two to approve Application
Nunmber 21413 on the notion nmade by Chairnman Bl ake
and seconded by Board Menber Drakef ord.

VI CE CHAI R BLAKE: Madam Secretary, woul d
you pl ease call our next application?

M5. MEHLERT: Next is Application Nunber
21414 of Christopher and Katie Hanl ey.

This is self-certified application pursuant
to Subtitle X, Section 901.2 for special exceptions
under Subtitle E, Section 27.5 to allow the rear
wal | of the row building to extend further than 10
feet beyond the furthest rear wall of an adjoining
princi pal residential building and decent property.

And under Subtitle E, Section 5201 for the
| ot occupancy requirenents of Subtitle E, Section
210. 1.

This is for a two-story post-seller rear
addition wth a first floor deck and an existing
two-story post-seller principle line.

It’s located in the R-1 zone at 218 F
Street, Northeast, 753, Lot 122.

VI CE CHAIR BLAKE: kay, if the applicant’s
here, woul d pl ease introduce yourself for the

record?
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MR. BOYETTE: H, nmy nane is Joe Boyette,
and | aman architect at dd Gty Design Studio.

VICE CHAIR BLAKE: Al right.

So, will you be presenting by yourself
t oday?

MR, BOYETTE: | wll.

| believe that one of the honeowners is on,
I f necessary, but | will be presenting.

VI CE CHAI R BLAKE: Ckay.

Okay, well, you’ ve got 15 mnutes on the
clock, if you could tell us how you believe your
client is neeting the criteria for approval ?

You can begi n whenever you |ike.

MR. BOYETTE: | did submt a presentation
t hat sonmeone could bring that up.

VI CE CHAI R BLAKE: (kay.

M. Young, would you bring in the
presentation?

MR. BOYETTE: Thank you.

VI CE CHAI R BLAKE: (kay.

MR BOYETTE: So, 218 F Street, Northeast
Is a single-famly attached town, built in 1905.

And the current owners purchased the
property in 2018.

The proposal is for a two-story plus seller

Neal R. Gross and Co., Inc.
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addition to a two-story plus seller hone.

The i mredi ate nei ghbors to the east and the
west have each signed a letter of support.

W al so have letters of support from
Architect of the Capitol, Capitol H Il Restoration
Soci ety.

The ANC zoning commttee did place this on
t he consent cal endar for the ANC. W do not have a
|l etter fromthemas we’ve noticed previously from
t his ANC.

VI CE CHAIR BLAKE: Where did you neet with
the ANC? Wien did you neet with the ANC?

MR. BOYETTE: |'’msorry?

VI CE CHAI R BLAKE: When did you neet, the
date, when did you neet with the ANC?

MR. BOYETTE: Wien -- | don’'t know what the
date was, | can look it up while I"'mwhile |I’'m
sitting here.

So, the ANC 6C neeting was January 14th.
And the -- I"mnot sure when we net with the Zoning
Conmittee, but | think that was the full ANC neeting
was January 14th.

VI CE CHAIR BLAKE: All right, thank you.

MR. BOYETTE: Yes.

VI CE CHAI R BLAKE: Pl ease proceed.

Neal R. Gross and Co., Inc.
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MR. BOYETTE: So, on the right side of the
page shows the block, which is a very -- this block
Is right between 2nd and 3rd Street and F Street and
it’s a very diverse bl ock.

So, the properties -- all of the properties
to the west of the subject property have very small
| ots.

And then, there are five lots that are very
simlar.

And then, it changes again fromthere to
the east, where they’ re nuch smaller |ots.

And then, to the north of the subject
property is a school.

And then, directly to the northwest of the
property is a parking |lot behind those smaller |ots.

So, | just wanted to point that out on the
site plan was on.

Next sli de.

So, the left side of the slide is the
exi sting condition.

On the right side of the slide shows with
t he hatching what the proposal is.

W' re asking relief fromthe rear yard
requi renents for an addition extending nore than 10

feet beyond the neighbors rear wall and | ot

Neal R. Gross and Co., Inc.
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occupancy above 60 percent.

So, the rear lot Iine of the neighbor to
the west aligns with the existing rear wall of the
subj ect property.

So, if we -- to put that plainly, if we
were to put a one-inch addition on this building, we
woul d have to go into the 10-foot rule.

So, we are -- we would have been here
regardl ess with any addition that we put on the
bui | di ng.

The proposal is to in-fill the dog |eg,
which is in-filling the property up until the
nei ghbors wall on the east side, and then, also
putting a 12-foot addition on the back and setting
that 5 feet off of the neighbors ot line to the
east .

The existing | ot occupancy of the property
is roughly 54 percent, of this, 41 percent is the
house and 13 percent is the rear deck off the nmain
| evel of the honme in the rear yard.

The proposal requests 64 percent | ot
occupancy, but of this, 54 percent is for the hone
and then, 10 percent is for the deck off of the rear
main | evel of the hone.

So, the proposal spilling in the dog |eg on

Neal R. Gross and Co., Inc.
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three Il evels and then, creating a new dog | eg
condition on the sane east side of the building with
an 11-foot wide and a 12-foot deep addition past the
existing rear wall.

So, the lot occupancy requirenent, if we
were comng to you, say six nonths from now and ZC
2512 passed, we would only be com ng for the 10-foot
LOL, we wouldn’t be comng for the for the |ot
occupancy requirenent.

So, | just want to kind of put a finer
poi nt on that.

Next slide. So, these are just sone Vviews
of the existing conditions. You can see that the
honmes on the west side are setback significantly
fromthe existing rear wall of the property. And
that rear wall of the property aligns with their
existing property line and there’s a parking | ot
t here.

That’ s inportant for the sun studies
because basically all of the sun study -- all of the
light that’s going to fall on the properties to the
west are going to be well beyond what exists now.

Next sli de.

And this is just existing conditions.

So, next slide?

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

419

Next sli de.

Thank you.

On the lower level, on the left side, we
are creating an office and filling in the dog |eg
for storage.

And on the right side of the slide, we are
creating a kitchen and a famly room

Next slide.

And then, on the upper level, enlarging the
bedr oons, noving the laundry up to that level to
give the famly a little bit of space.

Next sli de.

The facades are going to be consistent with
the historic district. W wll have historic five-
inch Iap siding.

W will have al um num cl ad wood w ndows.

The -- on the main level, we'll do high
claret story windows to offer privacy to the
nei ghbor.

On the second level, and I'm | ooking at the
| ower right inmage, on the second | evel, we do have
one | arge wi ndow, but that is an egress w ndow for
t hat bedroom

Next sli de.

The sun studies, in the spring and the

Neal R. Gross and Co., Inc.
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fall, there’s alnost no difference in the shadow
studi es between the existing and proposed.

Next slide.

In the sumrer solstice, there is additional
shadow paths in the parking lot to the west at noon.

There’s no difference when the sun’s
over head.

And then, at 3:00 p.m, the shadows are
cast over the rear deck of the hone to the west.

But shadows that are actually touching the
facade are unchanged, so there’s no change to the
i ght entering the building.

Next slide.

During the winter, the north facades w |
not be inpacted by the addition because they're
facing north and the sun is too low in the sky.

And with that, | welcone any questions.

Thank you.

VI CE CHAI R BLAKE: (kay.

Does anyone on the Board have any
questi ons?

COW SSIONER WRIGHT: | will just ask a
qui ck question, which is, | note that you have
|l etters of support from 216 F Street and 220 F

Street, which are houses on either side, including

Neal R. Gross and Co., Inc.
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the small er house that’'s going to have the nost,
probably, inpact by the addition, which | guess
woul d be a total of 28 feet fromthe back wall of
that smaller house, |I think it’'s 216.

MR. BOYETTE: Yes, that’'s true.

But as far as light and air, there is no
| npact because all of that is going to happen beyond
their property line.

COWM SSI ONER WRI GHT:  And t hey al ready have
afairly significant wall as it as it is.

Do you want to conment at all on -- and you
have a letter of support fromthe Capitol Hil
Rest orati on Soci ety.

| want to note that our previous architect
said they rarely approve.

MR. BOYETTE: | think this may be my first
approval from CHRS as such.

COW SSI ONER WRI GHT:  From t he 10-f oot
rule, but in this case, they are recommendi ng
approval fromthe 10-foot rule.

And |’ m assum ng this has gone through or
will go through the Historic D strict Review Board.

I[t’s not in a historic district?
MR. BOYETTE: It is in a historic district.
COWM SSI ONER WRI GHT:  Ckay.

Neal R. Gross and Co., Inc.
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MR. BOYETTE: This is this is a question
that canme up with CHRS and cane up with ANC, and
It’s actually came up with another project that |
have where | really pushed to put it through
hi storic preservation review.

And, let ne just talk about this case, |
sent the drawings to M. Jones. | sent inmages to
M. Jones of the site conditions, and he told ne
that it does not need to go through historic
preservation review.

And that was a question that cane up in the
ANC neeting and the Capitol H Il Restoration Society
and | shared the enmail that he sent ne.

So, on ny next project | really pushed for
it and actually applied for HPRB.

And then, after the application for HPRB, |
was told that | was not allowed to go to HPRB for it
and it was sort of a simlar project.

So, | think that they are very nuch | ooking
at the right -- there was a point where they
expanded their -- it seemed they expanded their
review of our projects and we were taking very, very
smal | projects through HPRB

And | think they have gone back to the

original criteria that they had for -- it has to do

Neal R. Gross and Co., Inc.
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Wi th the gross square foot of the project and the
footprint of the project, and that is their
criteria.

And so, this does not neet either of the
criteria for gross square feet or footprint square
feet and so they, they are not going to reviewit.

And |’ ve been in a situation before years
ago where | went to Board of Zoning Adjustnent, and
we were told by HPRB, we did not go to HPRB and
t hen, through the BZA process there was sone
opposi tion.

And t hen, HPRB be changed their tune and
told us that we had to go to HPRB. And that was a
very frustrating experience because it cost us -- it
cost ny clients tinme, energy, noney, you know?

And so, |’ve always -- | always very nuch
want to make absolutely sure that HPRB does not cone
back after this process and make ne go through it
again.

So, |’ve been very neticulous to try and
make sure that they are 100 percent on board and |
can tell you that they are going to review this at
the staff |evel.

COW SSI ONER WRI GHT: Great, okay. Well,

|’ ve | earned sonething new this evening. | did not

Neal R. Gross and Co., Inc.
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know that the Hi storic Reservation Review Board had
that kind of criteria for what goes before them and
what doesn’'t. Those were really ny only questions.

| think it’s a very nice design. | don't
think, again, that it is pushing the envel ope or,
you know, you' re only going to 63.6, which is
slightly above the 60 percent permtted, but | think
it’s a great project.

So, I'mprepared to support it, thank you.

MR. BOYETTE: Thank you.

VI CE CHAIR BLAKE: Do we have any questions
from anyone el se?

Ms. Drakeford? No?

MEMBER DRAKEFORD: No, no question. | just
wanted to note that, and | appreciate Conmm ssi oner
Wi ght bringing up the question about Hi storic
Preservation Revi ew.

In DCOP's letter, they did also indicate
that the addition would be conpatible with the
historic district and that H storic Preservation
Revi ew Board review i s not required.

So, | also just wanted to just note that.

VI CE CHAI R BLAKE: (kay, can we hear from
the O fice of Planning?

M5. BROWN- ROBERTS: (Qops, okay, sorry about

Neal R. Gross and Co., Inc.
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that. Let’s see here, so, good night, M. Chairman
and nenbers of the Board. Maxine Brown-Roberts,
again, fromthe Ofice of Planning.

| would just like to nmake a correction to
our report.

In the recomendation section, it states
that the rear extension is pursuing the Subtitle E
2205.1 but that should have been Section 27.4.

This error does not change our analysis or
recommendati on of approval for the requested special
exception for the rear yard extension -- for the
rear extension and increase in the |ot of occupancy.

So, as outlined in our report, the proposal
neets all the requirenents of Subtitle E 5201 and
Subtitle X901. And, therefore, the Ofice of
Pl anni ng recommends approval of the requested
speci al exception.

Thank you, M. Chairman, and |’ m avail abl e
for questions.

VI CE CHAIR BLAKE: Ckay. Does anyone have
any questions for the Ofice of Planning?

(No audi bl e response.)

VI CE CHAI R BLAKE: kay. Thank you, M.
Brown- Roberts. Thank you very nuch.

MS. BROWN- ROBERTS: Ckay.

Neal R. Gross and Co., Inc.
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VI CE CHAI R BLAKE: (Okay, if there are no
nore questions -- oh, sorry, is there anyone here
that wishes to testify?

MR YOUNG W do not.

VI CE CHAI R BLAKE: Just ki dding, okay.

Okay, M. Boyette, do you have any cl osing
remar ks?

(No audi bl e response.)

VI CE CHAIR BLAKE: M. Boyette, do you have
any cl osing remarks?

MR. BOYETTE: No.

VI CE CHAI R BLAKE: (kay, thank you very
much.

M. Young, would you pl ease close the
hearing and the record and dism ss the w tnesses?

VICE CHAIR BLAKE: Ms. Wight, do you --
you got it.

COW SSI ONER WRI GHT:  Yes, | think we're
ready to nove forward on this case. | think it is
quite straightforward and a nice design. And it
| ooks like it has pretty unani nous support from not
only Capitol H Il Restoration and the ANC, but al so
t he nei ghbors on both sides.

So, | amready to support a notion for

approval .
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VI CE CHAI R BLAKE: (kay, thank you.

Board Menber Drakeford?

VMEMBER DRAKEFORD: Yes, | would certainly
agree. Yes, | would have -- | don’t need to nake ny
comments | ook lengthy at this tine.

VI CE CHAIR BLAKE: | hear you.

Here we go, | agree with the Ofice of
Pl anni ng’ s anal ysis as wel |.

| do believe the applicant has net the
burden of proof to be granted the requested relief.

And 1’1l just say, | do agree with the
O fice of Planning’s analysis and give great weight
to its reconmmendati on.

| wll also note, it’s nention of the
historic preservation and report, as you pointed
out, M. Drakeford.

And DDOT it has no objections to the
proj ect.

There are letters of support from abutting
properties as well as CHRS, and | don't believe
there any statenents of opposition.

There was, let’'s see, a report fromthe
Architect of the Capitol, but that is not
appropriate for the zone as this is not an RF1 CAP

Zone.
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the application, and will be voting for its

approval .

So, with that, I'Il nmake a notion to
approve the application as witten in caption -- as
read -- as captioned and read by the Secretary and

ask for a second.

Board Menber Drakeford?

MEMBER DRAKEFCRD: | Second.

VI CE CHAI R BLAKE: Madam Secretary, the
nmotion has been made and seconded.

Woul d you pl ease conduct the roll call

vot e?

notion to approve the application.
Chai rman Bl ake?
VI CE CHAI R BLAKE: Yes.
MS. MEHLERT: Board Menber Drakeford.
MEMBER DRAKEFORD:  Yes.
M5. MEHLERT: And Comm ssioner Wi ght?
COWM SSI ONER WRI GHT:  Yes.

three to zero to two to approve Application Nunber
21414 on the notion made by Chairman Bl ake and

seconded by Board Menber Drakeford.

Neal R. Gross and Co., Inc.
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VI CE CHAI R BLAKE: Fantasti c.

Madam Secretary, do you have anynore -- any
ot her business for today or tonight?

M5. MEHLERT: Not hi ng el se.

VI CE CHAIR BLAKE: Fantastic. Thank you
all very much. 11-12 hours. Have a great day.
Thank you all so nuch.

M5. MEHLERT: Thank you, good night.

(Wher eupon, the above-entitled matter went

off the record at 9:41 p.m)
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CERTI FI CATE

This is to certify that the foregoing transcript was
duly recorded and accurately transcribed under ny
direction; further, that said transcript is a true
and accurate record of the proceedings; and that |
am nei ther counsel for, related to, nor enployed by
any of the parties to this action in which this
matter was taken; and further that | amnot a

rel ative nor an enpl oyee of any of the parties nor
counsel enployed by the parties, and I am not
financially or otherwise interested in the outcone

of the action.

Court Reporter

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

	Transcript
	Caption
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39
	Page 40
	Page 41
	Page 42
	Page 43
	Page 44
	Page 45
	Page 46
	Page 47
	Page 48
	Page 49
	Page 50
	Page 51
	Page 52
	Page 53
	Page 54
	Page 55
	Page 56
	Page 57
	Page 58
	Page 59
	Page 60
	Page 61
	Page 62
	Page 63
	Page 64
	Page 65
	Page 66
	Page 67
	Page 68
	Page 69
	Page 70
	Page 71
	Page 72
	Page 73
	Page 74
	Page 75
	Page 76
	Page 77
	Page 78
	Page 79
	Page 80
	Page 81
	Page 82
	Page 83
	Page 84
	Page 85
	Page 86
	Page 87
	Page 88
	Page 89
	Page 90
	Page 91
	Page 92
	Page 93
	Page 94
	Page 95
	Page 96
	Page 97
	Page 98
	Page 99
	Page 100
	Page 101
	Page 102
	Page 103
	Page 104
	Page 105
	Page 106
	Page 107
	Page 108
	Page 109
	Page 110
	Page 111
	Page 112
	Page 113
	Page 114
	Page 115
	Page 116
	Page 117
	Page 118
	Page 119
	Page 120
	Page 121
	Page 122
	Page 123
	Page 124
	Page 125
	Page 126
	Page 127
	Page 128
	Page 129
	Page 130
	Page 131
	Page 132
	Page 133
	Page 134
	Page 135
	Page 136
	Page 137
	Page 138
	Page 139
	Page 140
	Page 141
	Page 142
	Page 143
	Page 144
	Page 145
	Page 146
	Page 147
	Page 148
	Page 149
	Page 150
	Page 151
	Page 152
	Page 153
	Page 154
	Page 155
	Page 156
	Page 157
	Page 158
	Page 159
	Page 160
	Page 161
	Page 162
	Page 163
	Page 164
	Page 165
	Page 166
	Page 167
	Page 168
	Page 169
	Page 170
	Page 171
	Page 172
	Page 173
	Page 174
	Page 175
	Page 176
	Page 177
	Page 178
	Page 179
	Page 180
	Page 181
	Page 182
	Page 183
	Page 184
	Page 185
	Page 186
	Page 187
	Page 188
	Page 189
	Page 190
	Page 191
	Page 192
	Page 193
	Page 194
	Page 195
	Page 196
	Page 197
	Page 198
	Page 199
	Page 200
	Page 201
	Page 202
	Page 203
	Page 204
	Page 205
	Page 206
	Page 207
	Page 208
	Page 209
	Page 210
	Page 211
	Page 212
	Page 213
	Page 214
	Page 215
	Page 216
	Page 217
	Page 218
	Page 219
	Page 220
	Page 221
	Page 222
	Page 223
	Page 224
	Page 225
	Page 226
	Page 227
	Page 228
	Page 229
	Page 230
	Page 231
	Page 232
	Page 233
	Page 234
	Page 235
	Page 236
	Page 237
	Page 238
	Page 239
	Page 240
	Page 241
	Page 242
	Page 243
	Page 244
	Page 245
	Page 246
	Page 247
	Page 248
	Page 249
	Page 250
	Page 251
	Page 252
	Page 253
	Page 254
	Page 255
	Page 256
	Page 257
	Page 258
	Page 259
	Page 260
	Page 261
	Page 262
	Page 263
	Page 264
	Page 265
	Page 266
	Page 267
	Page 268
	Page 269
	Page 270
	Page 271
	Page 272
	Page 273
	Page 274
	Page 275
	Page 276
	Page 277
	Page 278
	Page 279
	Page 280
	Page 281
	Page 282
	Page 283
	Page 284
	Page 285
	Page 286
	Page 287
	Page 288
	Page 289
	Page 290
	Page 291
	Page 292
	Page 293
	Page 294
	Page 295
	Page 296
	Page 297
	Page 298
	Page 299
	Page 300
	Page 301
	Page 302
	Page 303
	Page 304
	Page 305
	Page 306
	Page 307
	Page 308
	Page 309
	Page 310
	Page 311
	Page 312
	Page 313
	Page 314
	Page 315
	Page 316
	Page 317
	Page 318
	Page 319
	Page 320
	Page 321
	Page 322
	Page 323
	Page 324
	Page 325
	Page 326
	Page 327
	Page 328
	Page 329
	Page 330
	Page 331
	Page 332
	Page 333
	Page 334
	Page 335
	Page 336
	Page 337
	Page 338
	Page 339
	Page 340
	Page 341
	Page 342
	Page 343
	Page 344
	Page 345
	Page 346
	Page 347
	Page 348
	Page 349
	Page 350
	Page 351
	Page 352
	Page 353
	Page 354
	Page 355
	Page 356
	Page 357
	Page 358
	Page 359
	Page 360
	Page 361
	Page 362
	Page 363
	Page 364
	Page 365
	Page 366
	Page 367
	Page 368
	Page 369
	Page 370
	Page 371
	Page 372
	Page 373
	Page 374
	Page 375
	Page 376
	Page 377
	Page 378
	Page 379
	Page 380
	Page 381
	Page 382
	Page 383
	Page 384
	Page 385
	Page 386
	Page 387
	Page 388
	Page 389
	Page 390
	Page 391
	Page 392
	Page 393
	Page 394
	Page 395
	Page 396
	Page 397
	Page 398
	Page 399
	Page 400
	Page 401
	Page 402
	Page 403
	Page 404
	Page 405
	Page 406
	Page 407
	Page 408
	Page 409
	Page 410
	Page 411
	Page 412
	Page 413
	Page 414
	Page 415
	Page 416
	Page 417
	Page 418
	Page 419
	Page 420
	Page 421
	Page 422
	Page 423
	Page 424
	Page 425
	Page 426
	Page 427
	Page 428
	Page 429
	Page 430


