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P-ROGCEEDI-NGS
(9:37 a.m)
BZA CHAIR HI LL: Thank you. Good norning,
| adi es and gentlenen, to the Board of Zoning Adjustnent.
Today is the Decenber 10, 2025, and the public hearing
w |l please come to order. M nane is Fred Hill,
Chairman of the District of Colunbia Board of Zoning
Adj ustnent. Joining ne today are everybody, Gnen
Wight, Tamy Stidham Joe Inmanmura, Carl Bl ake, Rob
MIler, Anthony Hood. All the Zoning people here today.
Today' s neeting and hearing agenda are
avail able on the Ofice of Zoning's website. Please
be advised that this proceeding is being recorded by
a court reporter and is also webcast |ive via Wbex and
YouTube Live. Video of the webcast wll be avail able
on the Ofice of Zoning's website after today's hearing.
Accordi ngly, everyone who is listening on
Webex by tel ephone will be nuted or by video will be
muted during hearing. Also, please be advised that we
do not take any public testinony at our decision neeting
session. |If you are experiencing difficulty accessing
Webex, excuse nme, or wth your telephone call in and
pl ease call our QZ hotline number (202) 727-5471 to
receive Webex log-in or call-in instructions.

At the conclusion of the decision neeting
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session | shall, in consultation wth the Ofice of
Zoni ng, determne whether a full or sumary order nmay
be issued. A full order is required when the decision
It contains is adverse to a party, including an affected
ANC. A full order may also be needed if the Board's
decision differs fromthe Ofice of Planning' s
recommendations. Al though the Board favors using
summary orders whenever possible, an applicant may not
request the Board to issue such an order.

I n today's hearing session everyone who is
| i stening on Webex or by tel ephone will be muted during
the hearing and only persons who have signed up to
participate or testify will be unnuted at the
appropriate tinme. Please state your nanme and home
address before providing oral testinony or your
presentation. Oal presentation should be limted to
a summary of the nost inportant points. \Wen you're
fini shed speaki ng pl ease nute your audio so that your
m crophone is no |onger picking up the sound of the
backgr ound noi se.

Al'l persons planning to testify either in
favor or in opposition should have signed up in advance.
They will be called by name to testify. |If thisis
an appeal only parties are allowed to testify. By

signing up to testify all participants conpleted the
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oath or affirmation as required by Subtitle Y, 408.7.

Requests to enter evidence at the tine of an
online virtual hearing, essentially witten testinony
or additional supporting docunents other than live
vi deo, which may not be presented as part of the
testinony, nay be allowed pursuant to Y, 103.13,
provi ded that the person nmaking the request to enter
an exhibit explain a) how the proposed exhibit is
rel evant, b) the good cause justifies allow ng the
exhibit into the record, including explanation of why
the requester did not file the exhibit prior to the
hearing pursuant to Y, 206, and how the proposed exhibit
woul d not unreasonably prejudice any party.

The order of procedures for special exceptions
that are variances are pursuant to Y, 409. For an appeal
it is pursuant to Y, 507. At the conclusion of each
case an individual who is unable to testify because of
technical issues may file a request for leave to file
a witten version of their planned testinony to the
record within 24 hours follow ng the conclusion of a
public testinony hearing.

|f additional witten testinony is accepted
the parties will be allowed a reasonable tine to respond
as determned by the Board. The Board will then make

Its decision at its next neeting session, but no earlier
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than 48 hours after the hearing.

Moreover, the Board may request additional
specific information to conplete the record. The Board
or the staff wll specify at the end of the hearing
exactly what is expected and the date when a person nust
submt the evidence to the Ofice of Zoning. No other
i nformation shall be accepted by the Board.

Finally, the District of Colunbia
Adm ni strative Procedures Act requires that the public
hearing on each case be held in the open before the
public. However, pursuant to 405(b) and 406 of that
Act, the Board may, consistent with its rules and
procedures and the Act, enter into a closed neeting on
a case for purposes of seeking |legal counsel on a case
pursuant to D.C. Oficial Code Section 2-575(b)(4) and
or deliberate on a case pursuant to D.C. Oficial Code
Section 2-575(b)(13), but only after providing the
certain public notice in the case of an energency cl osed
meeting after taking the roll call vote. Madam
Secretary, do we have any prelimnary matters?

MS. MEHLERT: Good norning, M. Chairnman,
Menbers of the Board. There are no changes to the
schedule today. | will note any specific prelimnary
matters when the case is called.

BZA CHAIR HI LL: GCkay. Thank you. I'mglad
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that | read through everything, but | think we're stil
waiting for a Board Menber, and so with that, we w |
wai t .

(Wher eupon, the above-entitled matter went
off the record at 9:41 a.m and resuned at 9:46 a.m)

BZA CHAIR HI LL: GCkay. M. Blake, are you

t here?

VI CE CHAI RPERSON BLAKE: | believe | am

BZA CHAIR HI LL: Ckay, great. Can you hear
me?

VI CE CHAI RPERSON BLAKE: | can. Can you hear
me?

BZA CHAIR HI LL: Yes.

VI CE CHAI RPERSON BLAKE: kay. Well there
you go. Thank you.

BZA CHAIR HILL: Just for the record, there
has been a [ ot of technical issues today and what | have
been instructed on a couple of things is that, first
of all, the technical issues have caused these different
things to, you know, for in terns of a delay, that's
why we are a little late, and | have al so been asked
that |ike the Conm ssioners, the whole Comm ssion is
here today, and, you know, the Comm ssioners, if you
can turn on your canmera when it's your turn, otherw se,

go ahead and turn your canera off just so it doesn't
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| ook Iike there's nore than we are supposed to have.

And then, | don't know, the first one -- Oh,
yeah, Chairman Hood is the first one up, okay. So if
we want to just bring in Chairman Hood. (Ckay, great.

And t hen, Madam Secretary, do we have any prelimnary
matters again?

MS. MEHLERT: So there was there was a |ate
filing that was allowed into the record for a hearing
case, so | can just read that that section about the
late filing.

BZA CHAIR HI LL: Ckay, great.

MS. MEHLERT: So the Chairnman has revi ewed
and granted a waiver to allow late filings into the
applicabl e case record pursuant to Subtitle Y, Section
206. 7 and Section 103.13. Any other late filings during
the course of today's |live hearing should be presented
before the Board by the applicant, parties, or w tnesses
after the case is called.

BZA CHAIR HI LL: GCkay. And |I'mnot sure who
Is on that one. Let's see. (kay. That one is -- Madam
Secretary, who is the Conm ssioner on 21381.

MS. MEHLERT: That's Dr. | manura.

BZA CHAIR HILL: GCkay. And is that the only
one for Dr. |manura?

MS. MEHLERT: Correct.
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BZA CHAIR HI LL: GCkay. Chairnman Hood, can
| excuse you for one second and can we bring in Dr.
| manur a?

ZC CHAIR HOOD: Wth pleasure, yes. Good
nor ni ng.

BZA CHAIR HI LL: Thank you. Good norning.
H, Dr. |manura.

COW SSI ONER | MAMURA:  Good nor ni ng.

BZA CHAIR HI LL: Do you need to announce this
case in order to talk about it, nmadam Secretary, or no?

MS. MEHLERT: | think it would be best to read

BZA CHAIR HI LL: GCkay. Wy don't you read
It and then announce what -- And then we'll talk about
what we are about to do.

MS. MEHLERT: Ckay. This is the Board's
Hearing, or, sorry, Meeting session. It is Application
Nunber 21381 of Institute of Caribbean Studies. This
Is a self-certified application pursuant to Subtitle
X, Section 901.2, for a special exception under Subtitle
J, Section 5200, and the transition setback requirenments
of Subtitle J, Section 210, and pursuant to Subtitle
X, Section 1002, for a use variance fromsubtitle use
Section 801 to allow a new residential use.

This is for athird story and 3-story rear
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addition to an existing two-story row building for use
as an office on the first floor and two dwelling units
on the second and third floors. It is located in the
PDR-1 Zone at 1106 3rd Street, Northeast, Square 0748,
Lots 72 and 824.

This was heard | ast week on Decenber 3rd.

The Board requested additional information fromthe
applicant. and closed the record. Participating are
Chairman Hll, Vice Chair Blake and Dr. Imanmura. | wll
note that the applicant did submt a letter in Exhibit
32, however, asked for additional time to gather the
suppl emental information requested by the Board and to
post pone the deci sion.

BZA CHAIR HI LL: Right. Thank you so nuch.

So there was information that the Board had asked for
and they have submtted a letter asking for a

post ponenment of the decision so they can conplete their
requested information. It sounds reasonable to ne in
terms of the letter that they have subm tted.

If the Board is confortable then we'll go ahead
and push this decision off to another time wherein we
can get the information that has been requested. |Is
that fine wth the Board?

VI CE CHAI RPERSON BLAKE: Yeah.

COW SSI ONER | MAMURA: 1" m anenabl e.

Neal R. Gross and Co., Inc.
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BZA CHAIR HI LL: Okay, great. | got a yes
fromboth Board Menbers. Madam Secretary, when coul d
we cone back? | don't think -- The 21st is too jamed
up already. And then, also, they seemto be trying to
get that -- Let ne see what. They had a letter from
DHCD. So can you reconmend a date when we woul d cone
back for a decision?

MS. MEHLERT: | recommend February 4th.

BZA CHAIR H LL: GCkay. Dr. lmanura, wll
that work for you?

COW SSI ONER | MAMURA:  Yes, February 4th
woul d be fine.

BZA CHAIR HI LL: Ckay, great. 02/26 decision
unl ess we have sonething else in the record. Wth that,
Dr. Imanura, have a happy holiday and see you in the
new year. Have a happy new year.

COW SSI ONER | MAMURA: Al right. Thank you
all. Happy holidays and happy new year. Thank you all.

BZA CHAIR HI LL: Geat. Thank you. GCkay.
Now we can get Chairman Hood again if that's all right.

G eat. Thank you, Chairman Hood, you rem nded ne to
say good norning to people. Good norning. Madam
Secretary, you can call our next item of business,
pl ease.

MS. MEHLERT: Next in the Board's Meeting

Neal R. Gross and Co., Inc.
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session is Application Number 21307 of Henry Tam and
Lam Tram This is a self-certified application
pursuant to Subtitle X, Section 901.2, for a special
exception under Subtitle U, Section 320.2, to allowthe
conversion of an existing residential building to a
3-unit apartnment house and pursuant to Subtitle X 1002,
for an area variance fromthe mninumlot area
requi rement of subtitle use Section 320.2(c) to allow
conversion to an apartnment house use with | ess than 900
square feet of |and area per each existing and new unit
and pursuant to Subtitle X, Section 91.2, for a specia
exception under Subtitle C, Section 703.2, fromthe
m ni nrum vehicle requirements of Subtitle C, Section
701. 5.

This is the conversion of an existing
residential building to a three unit apartnent house.

It is located in the RF-1 Zone at 725 Hobart Pl ace,

Nort hwest, Square 2888, Lot 197. This was heard on July

23rd, Septenber 24th, Cctober 22nd, and the decision
meetings on Cctober 29th, Novenber 12th, Novenber 19th,
and Decenber 3rd were postponed. Participating are
Chairman HIl, Vice Chair Bl ake and Chairman Hood.

BZA CHAIR HI LL: Thank you. Thank you.
Ckay. Again, we have been kind of thinking about this

case for sonme tinme and, again, M. Bl ake has been kind

Neal R. Gross and Co., Inc.
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enough to agree to start us off.
VI CE CHAI RPERSON BLAKE: Ckay. Thank you,
M. Chair. | want to first explain, thisis going to
be alittle longer than normal, but | have actually nade
it fairly concise, | think.

First of all, | would like to thank the
Applicant and the Ofice of Planning for putting
together the information that they have. This is a
fairly significant record. W had asked for additional
I nformation about the 900 square foot rule, its history,
and just to get a sense of the intent.

We also took a look at a | ot of precedent cases
that were presented. W also |ooked at a nunber of
cases, specifically the applicant did, in terns of, you
know, cases that they had seen before and how we had
applied the 900 square foot rule.

| tal ked about this before, but | wll just
mention it again. In review ng those docunents | went
t hrough the cases, the court cases, and | al so went
through the legally established full orders, and | also
took a look at a lot of the sunmary orders and the
transcripts fromthem and part of that was part of the
evi dence that was submtted.

| found some very interesting information.

| think that what | wal ked away with was a couple

Neal R. Gross and Co., Inc.
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conclusions. First of all, prior BZA cases provide
| imited guidance on this application and any ot her
application. Each zoning case turns on specific facts
and the Board's approval of relief in a prior case does
not nean the Board agreed wth all the argunents
presented by the Applicant or with the analysis offered
by the Ofice of Planning or the ANC

When you | ook at deliberations -- W nake
del i beration statenents at the end of each case. These
are often constrained to 30 naybe 90 seconds, but these
del i beration statenments rarely capture the ful
reasoni ng underlying a decision, so wthout a witten
order that includes findings of facts and concl usi ons
of law prior cases nust not be treated with, you know,
t he parking spaces have to be treated with caution when
assessing their relevance to a pending natter.

Now the other thing we tal ked about, again,

was the policy. The zoning policy related to

conversions and unit density has evol ved over the years.

We can | ook at ZR 58, ZC 14, ZR 16, the 2021

Compr ehensi ve Pl an, these policies changes have really
changed to reflect the District's priorities around
housi ng density, nei ghborhood character and stuff |ike
that, but rather that's the case or not the whole

controlling regulatory text for us is ZR 16 and the

Neal R. Gross and Co., Inc.
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Board's role in applying it, not reinterpreting or
anmendi ng the | anguage of the zoning regulations. Any
modi fications to policy or standards nust occur through
rul emaki ng, not variance adjudication.

So it is inportant that, you know, sometines
the regulations don't keep up with the policy, but it's
not the BZA's responsibility to make that, to bridge
that gap. So having said all that, | want to now | ook
at the merits of the case.

The Applicant here seeks an approval to
| egalize an existing third dwelling unit in a 3-story
row building located in the RL zone where two principa
dwelling units are permtted as a matter of right. The
building is currently configured and occupied as three
units, but it has no certificate of occupancy
authorizing a third unit.

The Applicants purchased the property between
2018 and 2020 when it was al ready being used and
advertised as a 3-unit building. The requested relief
before us today is a special exception under Subtitle
U Section 320.2, for the conversion to three units,
area variance under Section U, 320.2(c), relief from
t he 900 square foot per unit rule, and a parking special
exception of Subtitle C, Section 703.2, as they wll

not be providing parking on the site.
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So ny decision today will focus primarily on
the variance relief, because it really is dispositive,
of the conversion request, so I'l|l begin wth the easier
conmponent, the parking relief, and then turn to variance
request under Subtitle X. So or the parking relief,
| agree with the O fice of Planning that the Applicant
satisfied the criteria for the relief from parking.

The property | acks alley access. The
physi cal configuration of the | ot nakes on-site parking
| nf easi bl e and t he nei ghborhood is well served by
transit, so for those reasons | support the requested
par ki ng speci al exception.

Turning to conversion relief under Subtitle
U Section 320.2. Conversion to three units is
permtted by special exception if the Applicant neets
all of the criteria in Subtitle 320.2(a) through (c).

The Applicant satisfies subsection (a) and (b),
however, subsection (c) requires that the building have
900 square feet of |land area per dwelling unit. Here,
the property contains 1688 square feet, providing only
562 square feet per unit. Thus, the Applicant requires
a variance fromthe 900 square foot rule in order to
obtai n conversion relief.

This leads us to the core of the case whether

the Applicant neets the three prong standard on an area

Neal R. Gross and Co., Inc.
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variance. So if we look at the area variance, to grant
the area variance the Board nust first, the property
must first be affected by an exceptional situation and
strict application of the regulation should cause a
practical difficulty and granting the relief should not
result in a substantial detrinment to the public good

or substantially inpair the zone plan.

So when we | ook at the first plan, the
exceptional condition, the Applicant asserts that an
exceptional condition exists because the lot is snall.

The building contains three separate units and the
configuration predates the Applicant's ownership.
However, the record establishes that the third unit was
unl awful 'y created.

The structure was permtted and approved as
atw unit flat in connection with BZA Case Nunber 18754
and the subsequent construction deviated fromthe
approved plans. No certificate of occupancy -- Note
there is no certificate of occupancy authorizing a third
dwel l'ing and the O fice of Planning's review of the
permtting history supports this concl usion.

So D.C. Court of Appeals cases, including
Bernstein, Capitol H |l Restoration Society, Lange,
Glmartin, Roth all established certain principles

which we have -- 1've kind of calling it, we are calling

Neal R. Gross and Co., Inc.
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it as the current, or the doctrine of self-creation and
really the doctrine of self-creation holds that the
property owner may not claiman exceptional condition
or a practical difficulty when the hardship is a direct
result of the owner's own actions or choices or the
actions of a prior owner in the sane chain of ownership.

An illegal construction or unlawful occupancy
cannot adhere in the property for purposes of variance.

So even if the legal configuration becones physically
Integrated into the building it does not transforminto
a legitimate property based practical difficulty.

So the Applicant here argues that the

violation was inherited and therefore not self-created.
The Applicant did not inherit the building in the |egal
sense nor did the Applicant inherit the property's
configuration. The Applicant intentionally bought the
property wthout taking necessary steps to make an

i nformed purchase and avoid unintentionally acquiring

a zoning violation.

So all that is because the self-creation
doctrine applies equally to prior owners within the sane
chain of title. A purchaser cannot avoid the doctrine
by asserting |lack of know edge. In Rl Zone only two
dwellings are permtted as a matter of right. The

presence of a third unit should have pronpted inquiry
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and whether the use was |legally authorized and the
Appl i cant purchased the property w thout confirm ng

that a Cof O that a valid Cof Oexisted for the three
units.

Now this is an inportant aspect of this
appl i cation because the practical difficulty acquiring
a building without a zoning violation was a direct result
of the Applicant's inaction, |ack of due diligence, not
due to the strict application of zoning regul ations.

So let's look at the existing condition. The Board
of Zoning adjustnent previously granted speci al
exception relief for this property, as | said, under
case 18754 in May 2014.

The materials provided at the tine indicated
the property would remain a 2-unit flat and a proposed
third story addition. Building permts were applied
for and issued in 2014 with the final inspection
certificate of occupancy issued in 2015.

Now t he previous owner either built the
addi tion approved by the BZA differently fromthe
approved plans or nmade un-permtted changes. In either
case, the unit configuration existing at the property
was created w thout BZA approval and it cannot be treated
as an exceptional condition under the variance test even

as now structurally enbedded, subdivided, and

Neal R. Gross and Co., Inc.
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20
separately imedi ate or actively occupi ed.

So what the courts have instructed us to | ook,
for the BZA to distinguish between physical property
burdens, physical, structural and property inherent
burdens whi ch can support a variance, and from burdens
caused solely by violations which can't support a
variance.

So followng that a de novo analysis is
appropriate and under a de novo approach the Board
eval uates the variance as if its conditions were being
proposed today, independent of who created it. The
focus is strictly on the inherent characteristics of
the property, the age, structural layout, |aw
constraints, and the internal configuration limts.

This avoids the self-creation doctrine
entirely. The question really becones given the
building as it exists, which strict application inpose
a property-based practical difficulty, applying the
principles of the self-creation doctrine the third unit
unlawful ly created a violation. The current ownership
of the violation, the current ownership of the violation
was purchased with the property.

The unlawfully created third unit cannot be
treated as an exceptional condition and the cost of

renoving or undoing the illegal work nor the | oss of
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rent fromthe un-permtted unit cannot constitute a
practical difficulty. So based on the record the
property is a 3-story row house constructed in 1939.

It sits on a small 1688 square foot interior RF-1 |ot,
which is significantly bel ow the 2700 square foot | ot
required for the 3-unit conversion. The structure
contains three fully separate dwelling units, each with
I ndependent kitchens, bathroom bedroons, and
entrances. The floor plans and photos show conplete
separation

Now a de novo anal ysis nmay acknow edge the
Internal l|ayout, but you cannot treat the illegal third
unit as an exceptional condition, again, Bernstein,
Capitol H Il Restoration, and Roth support that. So
focusing on the physical, structural, and property
I nherent of the characteristic ot and the buil ding,
the property is sinply a 3-story row house on a 1688
square foot |ot.

This is a common condition and is not different
from nunerous other properties in the neighborhood.
It's a small lot. It's well below the mninumfor the
RF-1 zone, but it's actually larger than the adjacent
lots at 717 and 727, both of which have row houses with
conparable, if not smaller, footprints. There's

not hi ng exceptional or extraordinary and for that reason

Neal R. Gross and Co., Inc.

21

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N O o B~ W N e

N N N T T N R e T = S N e = I e i
o A W N b O ©O 00O N OO 0o W N B+ O

| conclude that the first prong has not been net.

Turning to the second prong, the practical
difficulty. Practical difficulty nust arise froman
| nherent physical characteristic of the property, not
fromthe owner's decision, and a | egal conversion, a
| egal configuration, again, or the cost of renedying
vi ol ati ons.

So the Applicant argues here that renoving
the third unit would cause tenant displacenent,
significant financial |oss, and disruption of the
building's internal |ayout. While these concerns are
under st andabl e, they arise fromthe illegal third unit
and not fromthe, and fromthe Applicant's decision
to purchase the property without ensuring the legality
of the configuration, so under binding case |aw such
ci rcunstances cannot constitute a practical difficulty.

So froma structural perspective the Applicant
has not denonstrated that reconfiguring the property
into two units isn't feasible. There is no evidence
that the | awful physical |ayout, absent illegal work,
prevents a conpliant 2-unit configuration nor is there
evi dence that the building s narrowness, depth, or
structural elenments create a burden sufficient to
justify a 37%deviation fromthe 900 square foot rule

requirenment, so fromthis perspective | see the
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Applicant has not net the second prong of practical
difficulty.

Turning to the third prong, this is the
detrinment to public good and the inpairnent of the zone
plan. | acknow edge here that the granting of relief
woul d not nmaterially harmthe adjacent property. The
Applicant proposes no interior construction and there
I's no evidence of an adverse inpact on light, air,
privacy, noise, traffic, or parking.

| think ANC 1E raised no concerns and there
I s no nei ghborhood opposition. However, the zone plan
permts conversion to three units only when the variance
test is net. The 900 square foot rule regul ates density
in RF-1, and the requested 37% devi ation represents a
meani ngful increase in the density beyond the hope this
IS what the zone anticipates. So because the Applicant
has not nmet the first two prongs the relief is not in
harmony with the zone plan.

Now one of the things that we have to do in
| ooki ng at these cases is to |look at the Ofice of
Pl anni ng' s recomendation, for which we give great
wei ght, and to also the ANC s recommendation, witten
reports. Turning to Ofice of Planning, | want to say
| agree with the Ofice of Planning' s conclusion on the

parking relief, but |I reached a very different

Neal R. Gross and Co., Inc.

23

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N O o B~ W N e

N N N T T N R e T = S N e = I e i
o A W N b O ©O 00O N OO 0o W N B+ O

24

concl usi on on the variance.

OP's analysis relied in part on the presence
of existing illegal unit and the difficulty of renoving
it and, again, under the D.C. Court of Appeals precedent
t hese factors cannot support an area variance. OP also
applied the standard under Subtitle U, Section 301.5(b),
whi ch pertains to apartnment houses lawfully constructed
prior to 1981. This is -- It doesn't really matter here
because the substantive analysis really is simlar, so
It doesn't change any of the conclusions that the
Applicant has made or that have not met the variance
test.

Turning to the work of ANC 1E, | do give great
wei ght to ANC 1E s report which recommended approval
and rai sed no concerns. However, the ANC did not
address the exceptional condition of practica
difficulty prongs and because ny analysis really turns
on those prongs I amnot persuaded by the ANC s
recommendat i on.

So really to sunmarize, | support the parking
relief. | do not support the variance from Subtitle
U, 320.2(c), and because the variance is necessary to
approve the conversion | cannot support the speci al
exception for conversion under Subtitle U, 320.2. So

for these reasons | will vote to deny the area variance
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and consequently the conversion relief. That's
generally it, M. Chairman, | can add if you I|ike.

BZA CHAIR HI LL: Thank you, M. Blake. If
you hear anything or have left out anything that you
wanted to discuss please let me know.

VI CE CHAI RPERSON BLAKE: There's plenty, but
we'll let it go.

BZA CHAIR HILL: Ckay, all right. Ckay.
Well | appreciate all the time you took to reviewthis
and | know that we all have been struggling with this
as well as the other cases with the 900 square foot case.

| mean |'mbasically just going to agree with
what you said. | mean in looking at this, evenin a
de novo way, that the evidence did not show how the
structural change was really going to be that difficult.
Going fromthree to two units is kind of sonething that
| heard you speak about that | amalso going to reiterate.

Again, the self-creation that you spoke about,
| agree with that. It is unfortunate that the owner
didn't know and | do appreciate that they are not
prof essi onal devel opers, but didn't know to check the
certificate of occupancy prior to buying the property.
As | just mentioned, | would also agree with you in
your discussion concerning the parking relief and how

they are nmeeting that criteria.
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So |l will also be voting yes for the parking
relief and no for the area variance and the speci al
exception for the conversion because you need the area
variance in order to do the special, the conversion.

Chai rman Hood, do you have anything you would like to
add.

ZC CHAIR HOOD: Again, M. Chairman, | wll
say | appreciate all the work that Board Menber Bl ake
and you, M. Chairman, that we have put into these cases.

You know, | resonate with hearing the Applicant when
they presented in front of us about what the Board did
previously and, again, | know, Board Menber Bl ake
expanded very diligently on how that works.

Each case stands on his own. |'ve always had
some issues with the 900 square foot rule, even though
| know that it's waivable, but in this case | think that
the case has been laid out to -- |, too, support the
direction that the Board is going on this, but | think
fromny standpoint and | ooking at the Ofice of
Pl anning's report, | may add a little extra though, but
just saying it in a different way fromwhat Board Menber
Smith did, the Ofice of Planning, the policy does not
bypass the Zoning Conmi ssion and go to the Board of
Zoni ng to change.

|f the policy has shifted, and |'ve asked the

Neal R. Gross and Co., Inc.

26

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W DN

N N DN NN R R R R R R R R R, e
a A~ W N B O © 00 N oo o A W N -, O

O fice of Planning this numerous tinmes, it needs to cone
to the Zoning Conm ssion to be able to deliberate and
make these things conducible if that's the way things
are shifted. Policy is not decided here and | think
that that goes |oud and clear for this case and the
previous one, and actually for all of them

So | would enploy, and |'ve done this before,
| have asked the Ofice of Planning if there is
something that is sitting in the way things are shifting,
our opinion is noving, please come back to the Zoning
Comm ssion and et us deal with, which would make the
job a | ot easier.

Again, | want to commend our Board Menber
Bl ake. | agree with everything that has been nentioned,
his analysis, his detailed background, his discovery,
and there is quite a bit that has been put into this
and | think this particular case record wll now set
the precedent for how some of this is brought to the
Board, which would help until the Zoning Conm ssion at
some time is able to deal with it froma regul atory
standpoint and work with the Ofice of Planning if
sonmet hing has shifted. So thank you, M. Chairman
| don't have anything to add. Thank you.

BZA CHAIR HI LL: Thank you. Al right. |1

amgoing to nake a nmotion. | amgoing to bifurcate al
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this. | amgoing to nake a notion to approve under
Subtitle X, 901.2, for special exception under Subtitle
C, 703.2, fromthe mninmum vehicle parking requirenents
of Subtitle C, 701.5, one vehicle parking space

requi red. None proposed. And ask for a second, M.

Bl ake.

VI CE CHAI RPERSON BLAKE: Second.

BZA CHAIR HI LL: Madam Secretary, can you take
a vote on that notion?

MS. MEHLERT: Pl ease respond to the Chair's
notion to approve the parking special exception relief.

Chairman H Il.

BZA CHAIR HI LL: Yes.

MS. MEHLERT: Vice Chair Bl ake.

VI CE CHAI RPERSON BLAKE:  Yes.

MS. MEHLERT: Chairnman Hood.

ZC CHAI R HOOD:  Yes.

MS. MEHLERT: Staff would record the vote as
three to zero to two to approve special exception under
Subtitle C, Section 703.2 in Application Nunber 21307
on the notion nmade by Chairman Hill and seconded by Vice
Chair Bl ake,

BZA CHAIR HI LL: Thank you. Then |I'm going
to make a notion to deny pursuant to Subtitle X, 1002,

for an area variance for the mninmnum| ot area
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requirenents of Subtitle U, 320.2(c) to allow a
conversion to apartnment house use with |ess than 900
square feet of |and area per each existing and new unit,
562 square feet for three units proposed, and | am maki ng
a notion in denial of that request and asking for a
second, M. Bl ake.

VI CE CHAI RPERSON BLAKE: Second.

BZA CHAIR HI LL: Mbtion nmade and a second.
Madam Secretary, take the roll call, please.

MS. MEHLERT: Pl ease respond to the Chair's
nmotion to deny the area variance from Subtitle U, Section
320.2(c). Chairman Hi ||

BZA CHAIR HILL: Yes.

MS. MEHLERT: Vice Chair Bl ake.

VI CE CHAI RPERSON BLAKE: Yes.

MS. MEHLERT: Chairman Hill. Hood, sorry.

ZC CHAIR HOOD: Yes. Wll we're good
friends, so you can call ne HIll. Yes.

(Laughter.)

MS. MEHLERT: Staff would record the vote as
three to zero to two to deny the area variance from
Subtitle U Section 320.2(c) in Application 21307 on
the notion nade by Chairman H Il and seconded by Vice
Chai r Bl ake.

BZA CHAIR HI LL: Thank you. Al right. I
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am goi ng to nmake one nore notion to deny pursuant to
Subtitle X, 901.2, for a special exception under
Subtitle U 320.2, to allow the conversion of an existing
residential building to a 3-unit apartnment house and
ask for a second, M. Bl ake.

VI CE CHAlI RPERSON BLAKE: Second.

BZA CHAIR HILL: notion nmade and a second.
Madam Secretary, take the roll call, please.

MS. MEHLERT: Pl ease respond to the Chair's
nmotion to deny the special exception under Subtitle U,
Section 320.2. Chairman H I,

BZA CHAIR HI LL: Yes.

MS. MEHLERT: Vice Chair Bl ake.

VI CE CHAI RPERSON BLAKE: Yes.

MS. MEHLERT: Chairman Hood.

ZC CHAIR HOOD:  Yes.

M5. MEHLERT: Staff would record the vote as
three to zero to two to deny the special exception under
Subtitle U Section 320.2, in Application Nunmber 21307
on the notion nade by Chairman H ||l and seconded by Vice
Chair Bl ake.

BZA CHAIR H LL: Thank you. Chairnman Hood,

Is that all wth you today?
ZC CHAIR HOOD: That's it for ne. You all

have a great day. Thank you

Neal R. Gross and Co., Inc.

30

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W DN

N N DN NN R R R R R R R R R, e
a A~ W N B O © 00 N oo o A W N -, O

BZA CHAIR HI LL: Thank you. You have a happy
new year.

ZC CHAIR HOOD: Al right. So | nmay see you
all before then, I'mnot sure, | don't know.

BZA CHAIR HILL: | don't think so.

ZC CHAIR HOOD: Oh, okay, good. Well you all
have a happy hol i day.

BZA CHAIR H LL: Thank you, you too. Al
right. Ckay, give me a mnute.

(Pause.)

BZA CHAIR HI LL: kay. Thank you. Madam
Secretary, if you can call our next one, please.

MS. MEHLERT: Yes. | believe the next case
is with Conm ssioner Mller.

BZA CHAIR HI LL: Yes. Thank you.

MS. MEHLERT: This is still in the Board's
Meeting session. It is Application Nunmber 21329 of
St ephen Jackson. This is an application pursuant to
Subtitle X, Section 901.2, for a special exception under
Subtitle E, Section 204.4, and the requirenments of
Subtitle E, Section 204.1, to allow renoval or
significant alteration of a rooftop architectural
el ement original to a principle building.

It is for the alteration of the roof of a front

porch to allowinstallation of a railing for a second
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story deck at an existing 2-story attached to 2-story
principle dwelling. It is located in the RF1 zone at
1128 4th Street, Northeast, Square 773, Lot 73.

This was heard on Novenber 5th. The Board
began del i berations at |ast week's public neeting on
Decenber 3rd. Participating are Chairman Hill, Vice
Chair Bl ake, and Comm ssioner Mller, and as a
prelimnary matter there is a revised request fromthe
Applicant to re-open the record.

BZA CHAIR HI LL: Okay. Thank you. In terns
of the re-opening of the record, |I'mkind of speaking
to nyself, the Board Menbers here, there was no
additional information that | needed. | just needed
anot her week to kind of think about things and if we
had all owed the additional information then we would
have had to allow tinme for the ANC to respond.

The ANC al so, | believe, submtted sonething
into the record to deny the re-opening of the record,
which as | understand it is not sonething that we take
under consideration anyway, it's really the Board's
deci si on whet her we open or re-open the record.

So really I would be in denial of re-opening
the record and admtting anything into the record and,
al so, therefore, the other request is noot. And would

you agree wth that, M. Bl ake?
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VI CE CHAI RPERSON BLAKE: | do, M. Chair.
| don't think that it is necessary to re-open the record
to examne this at this point. | think there is anple
information in the record, it's a very full record,
actually, and I amconfortable wth that.

BZA CHAIR HI LL: Thank you. Conm ssioner
MIler, your thoughts?

(Pause.)
BZA CHAIR HILL: | think you're still on nute.
There we go.
COW SSI ONER M LLER:  Yeah. |'mnot sure
what the problemwas there, | had to hold it down for
several seconds. | have no -- | have no objection.

| was prepared to vote on that date and | am prepared
to vote today.

BZA CHAIR HI LL: GCkay, but |I'msorry,
Comm ssioner, just for the record, you are saying you
are in agreenment not to re-open the record, correct?

COW SSI ONER M LLER: | woul d have done
whatever the majority of the Board wanted to do i s what
| ' msaying, so, yes, | amin agreement not to re-open
the record.

BZA CHAIR HI LL: Ckay, great. Madam
Secretary, do | need to take a vote on that?

MS. MEHLERT: You don't have to. | nean you
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can do it by consensus.

BZA CHAIR HI LL: Ckay, great. Al right.
And, Comm ssioner MIler, you are kind of cutting in
and out. We'll see howit goes, but | think it wll
work. So back to the deliberation, where | was getting
stuck was really on E, 204.4(a)(2), or, I'msorry,
(a)(3), the proposed construction as viewed fromthe
street, alley, and other public way shall not
substantially visually intrude upon the character,
scal e and pattern of houses along the street or alley
front age.

| appreciate that the word here is
"substantially" and what one considers substantial.
| have had many cases before us where | have not thought
t hat sonething was substantial in terns of how it
visually intruded upon the character, scale, and pattern
of houses along the street. Frontage is the part that
| am again continuing to focus on.

| understand what the O fice of Planning has
put forward and | rarely amin difference in ternms of
what the Ofice of Planning has proposed. | continue
to have the same thoughts that | had | ast week, and so
| think we may end up being stuck here until the next
person cones before the Board, and | think there's

anot her NCPC person and another, and a coupl e of people
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fromthe public that will be joining us, and so we can
al ways, you know, push this off until soneone does cone
forward to be able to split or get three votes, | guess.

Again, for me, and | do appreciate the
Appl i cant and what the Applicant has done and is was
trying to also do in ternms of re-opening the record to
continue the delivery or naking the case, but | don't
think there was anything necessarily new. | mean for
me it really is just that that whol e bl ock does not have
this type of railing that I amconsidering to be
substanti al .

| realized that, you know, by right you could
do a third story, you can change the way that whole row
s going to end up |ooking, and | understand it's al so
not in a historic neighborhood, but whatever you can
do by matter of right I think you should do by a natter
of right. | nean that's why things do cone before us.

W are al so supposed to give great weight to
the ANC and the ANC in this particular case voted
unani nously not to approve, and so the part that | get
stuck on, again, alittle bit is that supposedly the
ANCs, you know, they vote for their SMD and then they
vote for their area as well. You vote for your SMD and
then that becomes your ANC. In this case even the even

the SMD voted in favor of this, so therefore, | amgetting
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nmore information from people that are supposedly there,
and | do appreciate that there were also letters in the
record having people in support, but I'mkind of, you
know, | amgiving great way to the ANC, and so that's
why | am kind of |eaning this way.

As | mentioned before, it's kind of -- It's
under st andabl e how | can see peopl e voting the other
way. | just can't in this particular case get away from
that railing in regards to the rest of the street
frontage, so I'mstill a no. M. Blake, do you have
anything you would Iike to add?

VI CE CHAI RPERSON BLAKE: Yeah. M. Chair,

you know, the last tine we net | was not in, I was kind
of in between. | wasn't sure if | was going to go one
way or the other. | reviewed the docunents very

carefully in the case record and | amactually nore in
the canp to support the application than not.

| think that the credible argument has been
made as to why this railing is not visually intrusive
and to the extent that, you know, we can certainly
continue to review this further, but |I do think that
in the context of the block, in the context of, you know,
RF-1, and in the context of row houses, | do think that
aralinginitself, looking at the railing itself, its

configuration and its inpact, aside fromhow it m ght
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be used, is in fact not visually intrusive, so for that
reason | would be actually in support of this
application,

BZA CHAIR HILL: Thank you, M. Bl ake.
Commi ssioner Mller.

(Pause.)

COW SSIONER M LLER:  Yeah. | don't know if
you can hear me or not, but --

BZA CHAIR HI LL: Yeah, we can hear you.

COW SSIONER M LLER  Ckay. | mght go out.
Yeah, | agree with Vice Chair Blake. (Audio
interference) conclusion as | said |ast week. | do not
think that this nodest railing on the ground floor of
this house and other houses is -- | don't think this
modest railing substantially visually intrudes upon the
pattern, scale or character of the nei ghborhood.

As | pointed out last week, | couldn't even

-- Wien there was | ooking at the photos | couldn't (audio

interference) first find a true blocking view fromthe

other side of the street or when you're wal king on that,

and maybe that's on that side of the street as well.

You know, the people there on that bl ock have been
living with this illegal, unfortunately illegal, and
apparently nobody has conpl ai ned.

We have letters in the record supporting it
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fromthe adjacent neighbors and at ny request finding
out what the neighbors across the street felt and they
supported it. One of themsaid they couldn't even see
it. So |l think it's a nodest, it's a nodest change,
but (audio interference) change and it is unfortunate
It would change votes, so that's where we are.

BZA CHAIR HILL: kay, great. Thank you.
| pretty nuch heard all of the discussion that you had,
Conmi ssioner MIler, and you're still where you were,
and | appreciate all of the discussion that has happened,
and we'll just wait for another nenber. So, let's see,
Madam Secretary, | don't know, | think we did this with
anot her case. Now there is one nore case where we are
wai ting for another nmenber. W just have to wait,
correct?

MS. MEHLERT: Yes. Yes, probably sonetine
In the new year.

BZA CHAIR HI LL: Gkay. kay, great. So
we' || see what happens when a new nenber arrives. And
there you go. Ckay. Comm ssioner MIller, is that the
end for you today?

(No audi bl e response.)

BZA CHAIR HILL: Madam Secretary, is that the
end for Comm ssioner M| ler today?

MS. MEHLERT: Yes.
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BZA CHAIR HI LL: Okay. Comm ssioner MIler,

you have a happy --

COW SSI ONER M LLER: That's the end. Thank

you. You, too, happy holidays.

BZA CHAIR HI LL: Okay, great. Conmm ssioner

MIller is done. kay, that's right there.

(Wher eupon, the above-entitled matter went

off the record at 10:29 a.m)
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CERTI FI CATE

This is to certify that the foregoing transcript was
duly recorded and accurately transcribed under mny
direction; further, that said transcript is a true and
accurate record of the proceedings; and that | am neither
counsel for, related to, nor enployed by any of the
parties to this action in which this matter was taken;
and further that I amnot a relative nor an enpl oyee

of any of the parties nor counsel enployed by the
parties, and | amnot financially or otherw se

interested in the outconme of the action.

Eric Ml len

Neal R. Gross and Co., Inc.

40

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

	Transcript
	Caption
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39
	Page 40


