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P-ROGCGEEDI-NGS
(10:05 a.m)

M5. MEHLERT: The first case in the Board's
Hearing Session is Application No. 21354 of Nati onal
Bankers Associ ation.

This is a self-certified application,
pursuant to Subtitle X 8§ 901.2 and Subtitle U § 420.1(a),
for a special exception under Subtitle U § 203.10 to
all ow use of an existing residential building by a
nonprofit organization for the purposes of the nonprofit
organi zation, and pursuant to Subtitle X § 1002, for
an area variance fromthe building area requirenment of
Subtitle U8 203.1(0)(2) to allow use of an existing
residential building with | ess than 10,000 square feet
of gross floor area by a nonprofit organization.

It is located in the RA-2/DC zone at 1513 P
Street NW Square 194, Lot 3.

BZA CHAIR HI LL: Gkay, great. Thank you.

|f the Applicant could hear me, if they could
pl ease introduce thenselves for the record?

MS. BATTIES: Good norning. Can you guys
hear ne?

BZA CHAIR HI LL: Yes.

MS. BATTIES. Okay, good norning. Leila
Batties and Madel eine Wllianms at Holland & Knight, on

Neal R. Gross and Co., Inc.
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behal f of the Applicant, the National Bankers
Associ ati on.

|'malso joined by Ms. Mchelle Davis, who
is the Chief Qperating Oficer of the National Bankers
Association. And also on the call, M. Young, if you
want to pull himup, is Sheldon dark with Cine
Architects, which designed the proposed buil di ng
addition for this property.

So the application seeks special exception
approval to allow a nonprofit organization to use the
existing residential building at 1513 P Street NW And
then the application also includes an area variance from
t he m ni num 10, 000- squar e-foot requirenment under
Subtitle U 8 203.1(0)(2).

This application was supported by ANC 2B
tw ce, both for HPRB review and this BZA hearing. The
Ofice of Planning issued a report in support. There
are no objections in the record, and the HPRB approved
the design of the building addition.

And given that, 1'd like to propose that we
rest on the record and be avail able to answer any
specific questions that the Board nmay have.

BZA CHAIR HILL: GCkay. Ms. Batties, are you
not going to go through your PowerPoint? Wich is fine.

| just want to understand.

Neal R. Gross and Co., Inc.
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MS. BATTIES: W can, but in the interest of
time, given the record, | was proposing that we rest.

BZA CHAIR HI LL: Gkay. Sure, no problem

All right. GOkay, let's see. So we'll go
ahead and turn to the Ofice of Planning, please.

MR. BEAMON. Good nmorning. This is Shepard
Beanon with the O fice of Planning.

The O fice of Planning has reviewed the
application for the requested special exception and area
variance relief fromthe use perm ssion requirenents
and finds that the request has nmet the criteria for
Subtitle X

The proposed expansion would -- sorry -- the
proposed extensi on woul d not change the existing use
of the building and shoul d not adversely inmpact adjacent
properties. Therefore, OP recommends approval.

And with that, | can stand on the record and
t ake any questions.

BZA CHAIR HI LL: GCkay. M. Young, is there
anyone here w shing to speak?

Ckay. Does the Board have any questions of
the Applicant or of the Ofice of Planning?

Ckay, all right. M. Batties, | guess you've
got an efficient one today. N ce to see you.

MS. BATTIES: N ce to see you

Neal R. Gross and Co., Inc.
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BZA CHAIR HILL: Let's see. M. Young, you
said there's nobody here wishing to speak, right?

MR YOUNG Correct.

BZA CHAIR HI LL: Ckay, great. Thanks.

Ckay. Now |I'lIl go ahead and cl ose the hearing
and the record. You all have a good day.

Ckay, all right. 1[I've also had a chance to
flip through the Applicant's PowerPoint. And | wll
agree with the argunent that they' re putting forward
concerning the relief that's being requested.

"Il also give great weight to the Ofice of
Pl anning and their report in approval, as well as the
f eedback that we received fromANC 2B in support, and
vote in favor of this application.

M. Bl ake, do you have anything you'd |ike
to add?

VI CE CHAI RPERSON BLAKE: | woul d agree with
you. | believe that the Applicant has nmet the burden
of proof for both the special exception and area
vari ance.

Thi s organi zation has been operating at this
| ocation for nearly three decades w thout an adverse
| npact. The proposed third-story addition i s nodest,
Is consistent with the character of the block, and has

recei ved concept approval fromthe Hi storic

Neal R. Gross and Co., Inc.
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Preservation Review Board. ANC 2B unani nmously supports
the project, as does the Ofice of Planning, and DDOT
has no objection.

G ven the inpossibility of neeting the
10, 000-square-foot threshold on this small lot, | find
that a practical difficulty definitely exists, and
granting relief will allow the nonprofit to continue
Its mssion-driven work in harnony with the Zoning
Regul ati ons and wi t hout undue effect on nei ghboring
properties. So I'll be voting in support of the
application.

BZA CHAIR HI LL: Geat. Thank you.

Chai r man Hood?

ZC CHAIR HOOD: | don't have anything to add.

| think the record in this case warrants ny vote of
approval . Thank you.

BZA CHAIR HI LL: Thank you.

Al right. I'mgoing to make a notion to
approve Application No. 21354, as captioned and read
by the Secretary, and ask for a second.

M. Bl ake?

VI CE CHAI RPERSON BLAKE: Second.

BZA CHAIR H LL: The notion has been made and
seconded.

Madam Secretary, would you take a roll call?

Neal R. Gross and Co., Inc.
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MS. MEHLERT: The Chair's notion to approve
the application. Chairman Hll?

BZA CHAIR HI LL: Yes.

MS5. MEHLERT: Vice Chair Bl ake?

VI CE CHAI RPERSON BLAKE: Yes.

MS. MEHLERT: Chairnman Hood?

ZC CHAI R HOOD:  Yes.

MS5. MEHLERT: Staff would record the vote as
3-0-2 to approve Application No. 21354 on the notion
made by Chairman Hi Il and seconded by Vice Chair Bl ake.

BZA CHAIR HILL: kay, great. Thank you.

You may go ahead and call our next case.

MS. MEHLERT: Next is Application No. 21355
of Robert and Rachael Loper. This is a self-certified
application, pursuant to Subtitle X 8§ 901.2, for a
speci al exception under Subtitle E 8 5201 fromthe | ot
occupancy requirenents of Subtitle E § 210. 1.

This project is for a front porch addition
to an existing two-story, attached, principal dwelling.

It's located in the RF-1 zone at 916 D Street NE, Square
937, Lot 83.

BZA CHAIR H LL: Geat, thank you.

|f the Applicant can hear me, if they could
pl ease introduce thenselves for the record?

MS. LOPER Rachael Loper. |'malso here

Neal R. Gross and Co., Inc.
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with the architect, Dorothy Mrdoch, on the project.

BZA CHAIR HILL: Ckay, great. Ms. Loper, if
you want to go ahead and wal k us through your project,
and, if you can, explain why you believe you' re neeting
the relief that's being requested?

| realize you' re not a zoning attorney,
probably. And so, you just need to tell us about your
project and what you're trying to do, and then we'l|
wal k through this as best we can and see if anybody has
any questions.

And if so, we can ask any of your architect,
but we won't need themunless we need them okay?

M5. LOPER: (kay, sure. So this property is
at 916 D Street. M husband and | have lived there since
1998. It doesn't have a, it's a flat front with ol d,
with metal stairs up to the door.

|'ve gone to the library to | ook at the
original permt for the house, and it originally had
a front porch. The houses across the street also have
front porches.

Qur house is kind of an in-fill. Most of the
houses on our block are fromthe 1880s. This house is
1924, so that's why it's set back further. So the idea
Is to just put on a front porch and nake it a little

nmore wel com ng and | ook |ike the rest of the houses

Neal R. Gross and Co., Inc.
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11

across the street.

So you can see evidence on the front of the
house where the brick is sort of chopped up where the
ori gi nal porch was attached.

|'ve also included in -- I"'mtrying to share
nmy Power Poi nt .

BZA CHAIR HILL: No, that's okay. Actually,
Ms. Loper, I've got to tell you, |'ve gone through now
these plans a little bit. So I'mgoing to actually nove
us along a little bit here.

MS. LOPER  Ckay.

BZA CHAIR HILL: So go ahead, M. Bl ake.

VI CE CHAI RPERSON BLAKE: Ms. Loper, | do want
to ask you one quick question. \Were exactly are you
wth the HPRB in this process? Have you gone through
the prelimnary reviews? Are you done with that?

| read something in the docunent. It wasn't
cl ear.

MS5. LOPER I'Il let Dorothy answer that.

MS. MURDOCH: Sure. Can you hear ne?

BZA CHAIR H LL: Yes. Could you introduce
yourself for the record, Ms. Murdoch?

M5. MURDOCH. Yes. M nane is Dorothy
Murdoch, and | amthe architect for Bob and Rachael

Loper.

Neal R. Gross and Co., Inc.
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We reached out to the Historic Preservation
Board i mmedi ately when we started the project and sent
all of the drawi ngs, and we heard back fromthem And
they were conpletely on board with the project and said
It was very nuch in keeping wth what the house woul d
have been originally and that it would be a staff
sign-off project.

VI CE CHAI RPERSON BLAKE: Thank you.

BZA CHAIR HI LL: Ckay. Thanks, M. Bl ake.

May | hear fromthe Ofice of Planning?

MS. BROWN- ROBERTS: (Good norning, M.

Chai rman and nenbers of the BZA. Maxi ne Brown- Roberts
fromthe Ofice of Planning. | still don't know why
nmy picture isn't showi ng, M. Hood.

But | want to stand on the record of our report
al so. They have net all the requirenments of Subtitle
E 8 5201 and al so Subtitle X § 901. 2.

| just want to nake one correction in our
report. In Section 2 of the Location and Site
Devel opnent, | had that the square footage of the
building is 2,358. 1It's actually 1,350 square feet.

However, that doesn't change our recomendation or
change the analysis of the project.

In addition to that, | did speak to the

Hi storic Preservation staff. They also confirmed for

Neal R. Gross and Co., Inc.
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13
me that it will be a staff sign-off at permtting. So
there's no need to go to HPRB

Wth that, | will stop. And |I'mavailable
for questions.

BZA CHAIR HILL: Okay. Thank you, M.
Br own- Roberts.

Does the Board have any questions for the
O fice of Planning?

M. Young, is there anyone here wishing to
speak?

MR. YOUNG W do not.

BZA CHAIR HI LL: Ckay, all right. M. Loper?

MS. LOPER  Yes.

BZA CHAIR HI LL: Loper? GCkay. Do you have
anything you'd like to add at the end?

M5. LOPER | guess not. |'ve got a lot of

nei ghbors who' ve signed off, and we're excited to get

started.

BZA CHAIR HI LL: Ckay, great. Thank you.

All right. I'mgoing to go ahead and cl ose
the hearing and the record. | hope you guys have a nice
day. Bye-bye.

Ckay. This one | actually thought was pretty
straightforward. So | am happy that it is so neat and

tidy.

Neal R. Gross and Co., Inc.
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| agree with the Applicant in ternms of what
they're trying to do and how they're not conflicting
wth their regulations. Also, | agree with the Ofice
of Planning' s report and giving them great weight, as
wel | as that of the ANC

| will also note that the Capitol Hil
Restoration Society was in approval, as well as other
people in support. And I'mgoing to be voting in
approval of this application.

M. Bl ake, do you have anything you'd |ike
to add?

VI CE CHAI RPERSON BLAKE: M. Chair, |'m going
to agree with your analysis and give great weight to
the Ofice of Planning' s recomendation for approval
and great weight also to the witten report of ANC 6A.

This is a fairly straightforward case, as you
pointed out. The design follows the guidance fromthe
HPRB and is consistent with other porches in the bl ock.

So | wll be voting in favor of the application.

BZA CHAIR HILL: Okay, great. Thank you.

Chai r man Hood?

ZC CHAIR HOOD: Chairman, | think with the
groundswel | of support, and al so neeting our
requi rements under Subtitle X and Subtitle E as wel |,

| will be supporting this application. Especially with

Neal R. Gross and Co., Inc.
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all the eyes that have | ooked at this and there are no
i ssues, | too will be supporting this, as well. Thank
you.

BZA CHAIR HI LL: Thank you.

Al right. 1'll nmake a notion to approve
Application No. 21355, as captioned and read by the
Secretary, and ask for a second.

M. Bl ake?

VI CE CHAI RPERSON BLAKE: Second.

BZA CHAIR HILL: Mdtion has been nmade and
seconded.

Madam Secretary, will you take a roll call?

M5. MEHLERT: Please respond to the Chair's
nmotion to approve the application.

Chairman Hi || ?

BZA CHAIR HI LL: Yes.

MS. MEHLERT: Vice Chair Bl ake?

VI CE CHAI RPERSON BLAKE: Yes.

MS. MEHLERT: Chai rman Hood?

ZC CHAI R HOOD:  Yes.

MS. MEHLERT: Staff would record the vote as
3-0-2 to approve Application No. 21355 on the notion

made by Chairman Hi |l and seconded by Vice Chair Bl ake.

BZA CHAIR HI LL: Ckay, great. Madam

Secretary, there's a request for a postponement on the

Neal R. Gross and Co., Inc.
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next case; is that right?

MS. MEHLERT: That's correct.

BZA CHAIR HI LL: Let ne look. Gve ne a
second. GCkay. Do you want to call it, and then let's
hear fromthe parties?

MS. MEHLERT: Sure. The next case is
Application No. 21330 of Paul Pike.

As anended, this is a self-certified
application, pursuant to Subtitle X § 901.2, for a
speci al exception under Subtitle E 8 5201 fromthe | ot
occupancy requirenents of Subtitle E 8§ 210.1

This is for a new accessory structure in the
rear yard of an existing, attached, principal dwelling
| ocated in the RF-1/DC zone at 1818 15th Street NW
Square 191, Lot 63.

Party status in opposition was previously
granted to Jacqueline Gale and John Jacobson on June
18th. The hearing was al so postponed on July 30th at
the Applicant's request.

As nentioned, as a prelimnary matter, the
Applicant filed a notion to postpone |ast night.

BZA CHAIR HI LL: Okay, great. Thank you.

| f the Applicant can hear ne, if they could
pl ease i ntroduce thenselves for the record?

MR SULLIVAN. This is Marty Sullivan with

Neal R. Gross and Co., Inc.
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Sullivan & Barros, on behalf of the Applicant.

BZA CHAIR HILL: Hello, M. Sullivan.

Coul d the party opponent please introduce
t hensel ves for the record?

MS. FERSTER  Good nmorning. This is Andrea
Ferster. |'mappearing on behalf of the party
opponents, the Jacobson Famly.

BZA CHAIR HILL: Hi, M. Ferster.

Ckay. M. Sullivan, | just see what's in the
record, so | don't need to actually -- it's fine. |'m
fine. | just need to bring everybody in, unless ny Board
has any questions.

Madam Secretary, when can we come back here?

That's the probl em

MS. MEHLERT: | would recommend either
Novenber 19th or Decenber 3rd.

BZA CHAIR HI LL: M. Sullivan, M. Ferster,
how nuch time do you guys think you may need to see
wher ever you get next?

MR SULLIVAN: | think that should be plenty
of time.

BZA CHAIR HI LL: Meaning Novenber 19th?

MR SULLIVAN. Sure. | defer to Ms. Ferster,
but either one of those days works for us.

BZA CHAIR HI LL: WM. Ferster, does Novenber

Neal R. Gross and Co., Inc.
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19th also work with you guys? | can't hear
Ferster, sorry. | think you're on nute.

M5. FERSTER Yes. M client, Ja
Jacobson, is on the line. Let nme just chec
about the date.

BZA CHAIR HI LL: Sure.

MS. FERSTER: She's in the room
adm tted?

BZA CHAIR HLL: I'msorry, you'r
her in. Okay, I'msorry. | thought you we

to her on your phone separately.

M5. FERSTER: No, she's in the Zo

BZA CHAIR HILL: Got it. M. Jac
you hear ne?

M5. JACOBSON: | can hear you.

BZA CHAIR HI LL: Can you introduc
for the record?

M5. JACOBSON: Yes, one second.
turned ny video on. H, yes. |'mJackie J

party opponent to this application.

BZA CHAIR HILL: Got it. Does Novenmber 19th

work for you in terns of getting back here?
M5. JACOBSON: Yes, that works.

BZA CHAIR HI LL: Ckay, great. Madam

Secretary, when do we -- how many cases do we have on

Neal R. Gross and Co., Inc.
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the 19t h?

MS. MEHLERT: There's seven, but one has a
pendi ng post pone request. So there will be six.

BZA CHAIR H LL: GCkay. And do we have one
on the 26th?

MS. MEHLERT: No. That's Thanksgi vi ng week.

BZA CHAIR HILL: Ckay, great. So |'mjust
checking to make sure we're not cl osed.

All right. Okay, great. Then we'll see you
guys on Novenber 19th. Thank you.

MS. FERSTER: Thank you.

BZA CHAIR HI LL: Thank you. Good | uck.

Thank you, M. Young.

All right. Hold on. GCkay, well are you guys
all right? Do you want to take a break, or do you want
to do a case?

ZC CHAI R HOOD: You deci de.

BZA CHAIR HILL: Ckay. Let's do a case, then.

All right. Go ahead and call our next one,
Madam Secretary.

MS. MEHLERT: (Okay. Next is Application No.
21303 of Janmal Ahned.

As anended, this is a self-certified
application, pursuant to Subtitle X 8§ 1002, for an area

variance from Subtitle U 8 301.5(b) to allow an increase

Neal R. Gross and Co., Inc.
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in the nunber of units in an existing apartnent house
wth | ess than 900 square feet of plot area for dwelling
unit, and pursuant to Subtitle X § 901.2, for a specia
exception under Subtitle C 8§ 703.2 fromthe m ni mum
vehi cl e parking requirements of Subtitle C § 701.5.

This is for the creation of two additional
dwel ling units in the cellar of an existing, four-unit
apartnment house in a two-story building. It's |ocated
in the RF-1 zone at 1631 A Street SE, Square 1086, Lot
804.

This hearing was postponed twi ce and | ast
heard on Septenber 24th, and the Board requested
addi tional subm ssions. Participating originally were
Vice Chair Bl ake, Board Menber Smth, and Chairman Hood.

As a prelimnary matter, the Applicant
submtted a notion to waive the filing deadline for a
post-hearing statement, which is in the record in
Exhi bit 45A

BZA CHAIR HI LL: Ckay. First of all, can the
Applicant introduce thenselves for the record?

M. WLSON: Alex Wlson fromSullivan &
Barros, on behalf of the Applicant in this case.

BZA CHAIR HI LL: GCkay, that's nunber one.
Nunmber two, | have read into the case. So I'mfully

up to speed as to what is going on as to where you guys

Neal R. Gross and Co., Inc.
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are right now,

In terms of, Ms. WIlson, what you wanted to
add to the record, what did you want to add to the record?

M5. WLSON. W just forgot to file one
docunent that was initially supposed to be with our
package. | think we submtted it the next day.

BZA CHAIR HILL: kay, let's see. (kay.

Unl ess anybody has any issues, |'d |ike to go ahead and
see what the Applicant has put forward in the record.

Does anyone have any issues? |If so, please
speak up

Ckay, we'll go ahead and allow that into the
record. Let's see. That's nunber one.

Number two, so Ms. WIson, why don't you tel
me what happened since last time you were here, what
the Board was interested in seeing, and what you brought
forward?

M5. WLSON: Sure. | believe the discussion
was related to the third prong. And so we submtted
sone additional information as to how the Board and even
the DC Court of Appeals has reviewed the third prong
related to the integrity of the Zoning Regul ati ons.

| believe the Board was nore interested in
hearing from OP on that specific prong. And so, maybe

"1l defer that discussion to OP
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| do have an oral presentation, just

specifically on what | submtted that |I think is hel pful.
['I'l go ahead and read through that and just give a
little refresher since there are a nunber of these cases.

BZA CHAIR HI LL: Ckay.

M5. WLSON: So as a refresher --

BZA CHAIR HILL: [I'msorry, Ms. Wlson. As
you're doing that, if you could -- the thing that | just
wanted to hear a little bit nmore about is why that
basenent can't be used as, |like, a gymor party space
or something. Wy does it need to be used for what you
guys are proposing? And so if you can kind of put that
in there as you're kind of going through your argunent?

And you can begi n whenever you'd I|ike.

M. WLSON: Sure. So I'll just continue
wWth my presentation. So this is a purpose-built
apartnent building with four units constructed in the
early 1900s, prior to the adoption of the
900-square-foot rule or the 1958 regul ati ons.

The buil di ng has been noderni zed, and the
| aundry facilities have been noved, and the basenent
space is vacant. |It's above grade, and it can be
utilized for apartnents w thout any regrading or
exterior nodifications.

It's a highly visible corner lot in a
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transit-rich nei ghborhood, very close to the Metro and
RFK.  This has created security and nai ntenance issues,
and those things can't be resolved by a gymor a vacant
party space. It could be used for a party space now,
but it doesn't resolve the security issue.

So the Applicant is requesting to add two units
in the existing vacant space. Wile this is a block
full of apartment buildings, the property is unique
relative to even those apartment buildings, as all of
those buildings are fully utilizing all of their floors,
I ncl udi ng basenments if they have them but the apartnment
bui I ding context and proximty to transit nmake the area
different froma traditional RF-1 neighborhood where
you m ght expect rows of row dwel lings nade up of
single-famly dwellings or flats.

In our [ast subm ssion, in Exhibit 45A I
submtted transcripts from Case No. 20289. This is a
nearly identical fact pattern except that case was R-3,
and we're located in the RF-1, which actually allows
purpose-built apartnents to expand as a matter of right
subj ect to the 900-square-foot rule.

And in that case, they had an existing illegal
apartment that they were trying to make legal. The
ot her case of mne has that condition, but this case

Is sinply asking to put units in existing vacant space.
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So again, 20289 had both conditions: an existing
i |l egal apartment they were trying to make |egal, and
then requesting two additional units.

And so the Board menmbers on that vote included
Chairman H ||, Board Menber Smith, and Chairnman Hood,
and former Vice Chair John, who voted to grant the
application. I'mgoing to read fromthat transcript.

The buil ding was constructed in the early
1900s. It's a purpose-built apartnent building. Wen
the Applicant purchased the property, the C of O was
only for 14 units, even though there are 15 units in
the existing building. So this condition has existed
for quite a while where the building has a 15th unit
that's on the Cof O And we're requesting to nake that
15th unit legal, which requires a variance because we
do not have 900 square feet existing or proposed.

In addition to nmaking the 15th unit [|egal,
we're also requesting to add two units in existing vacant
space in the cellar. That space is not being used for
any purpose right now and has proven difficult to
mai nt ai n.

Even though it's zoned R-3, the building
fronts on Pennsylvania Avenue. |It's at the
I ntersection of Pennsylvania, Seward, and 4th Street.

It's surrounded by commercial uses. The fronts on
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Pennsyl vani a Avenue on this corner conbined wth the
fact that it's a purpose-built apartment building that
becane | egal |y non-conform ng creates a unique
condi ti on.

And there is existing idle cellar space
adj acent to those existing units. There was a
moder ni zation of the building, and so all of the units
now have in-unit laundry. And the space is currently
vacant .

There have been instances where soneone
actually broke into the building, so this space has
becone difficult to maintain. It is a security issue
due to its high visibility on the corner. And because
of the comercial uses in the area, it's a relatively
high-traffic area.

There's already been a security issue. There
are proven issues with maintaining this space. And so
instead of leaving it vacant, which would present
addi tional nai ntenance and security issues that they've
al ready had, the Applicant is proposing to take idle
space and put it to a higher and better use as additi onal
housi ng.

And the Applicant can do all of that w thout
the need for addition, so it's not disruptive to the

adj acent nei ghbors. It does not involve exterior
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construction.

That is a nearly-direct quote from pages 9
to 11 of the transcript for 20289.

OP also testified and noted:

The building is a purpose-built apartnent
house. It was constructed prior to 1958. W do often
see this issue with nodernizing these buildings over
time where it does create some issues with the floor
pl an.

In particular, the Applicant has nentioned
the issues of mmintaining that space because it's not
bei ng used for anything. So in this case, all of the
| aundry has been relocated. There's this awkward space
in a promnent |ocation of the building that's difficult
to maintain.

The Applicant has provided floor plans show ng
the |l ocation of |oad-bearing walls. And then conbining
Wi th upper units would create an issue as well, because
these are small enough that a lot of the space woul d

be eaten up by circulation. It would defeat the purpose

of incorporating that space into some of the other units.

And then with respect to the third prong, OP's
report states:
The addition of three units in an existing,

14-unit, purpose-built apartnment house shoul d not cause
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substantial harmto the Zoning Regul ations. The
apartment house predates the 1958 Zoni ng Regul ations
and i s an existing non-conformng building.

The requested relief would allow the Applicant
to make use of otherw se-unusable space in the cellar
to create two additional dwelling units in a m xed-use,
transit-accessi bl e nei ghbor hood.

An existing unit that is not permtted by the
Certificate of QOccupancy has been in existence for
several years and has been occupied, so the inpact to
t he nei ghbor hood woul d be negligible.

There are no exterior nodifications proposed
for the building. So BZA Application 20289, the height
and the massing of the structure would be appropriate
for the neighborhood in which it's |ocated.

And then in the deliberations, Chairman Hil
st ates:

| would agree with the analysis that the Ofice
of Planning has provided. | will also agree with the
anal ysis and argunent that the Applicant has nade in
terms of how they're neeting the standard for us to grant
the application. |'mgoing to be voting in favor.

Chai rman Hood st at ed:

| would agree with your assessnent. | think

Ms. Elliott's report really convinced nme. |'mglad
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we're able to mtigate sone of the actions. Ckay, he's
-- in this, they were tal king about the text anmendnent
that was made.

| wll also incorporate the Ofice of
Pl anni ng' s recommendati on, as you nentioned, as well,
the Applicant's response to noving forward with this
case. That's all | have on this.

Board Menber Smith stated:

"1l second both of your comments. | think
Ms. Wlson did a great job of articulating the practical
hardshi p of using that space in the basenent. And al so,
one of the units was a personal apartnment constructed
prior to the inplenentation of the 1958 Zoning
Regul at i ons.

And Vi ce Chair John stated:

| wll give great weight to OP's anal ysis.
Wth respect to the first prong, the exceptional
condition that this is a purpose-built apartnent
building fromthe 1900s and that this excess space is
created because of an attenpt to nodernize the building
and renmove sonme of the utilities fromthe basement, which
a nore efficient use of building.

And so | believe that there are a nunber of
factors that create this exceptional condition. And

| believe the Applicant has met the requirement for the
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regul ation, for relief on the regulation.

So those deliberations are on 15 through 17
of the transcript. Gven this information, the
question here is, why would the standard nove for this
particul ar property that has the sanme conditions rel ated
to vacant basenent space?

In terns of security, it's identical.

There's also been a break-in here, and as | nentioned
earlier, a gym which would |ikely remain vacant.

| think | stated on the record last tine sonme
additional difficulties with the gymjust in terns of
use and that space, but it's still a vacant space nost
of the tinme, even if you had a gymor a party space.

So those issues with security would still remain.

This is arguably nore unique than the
surrounding uses. It is in a zone that can handle
apartnents, unlike Case 20289, which is RR3. And it
has the sane issues of conbining units above and
continued practical difficulties related to security
and vacancy.

Adding two units in the basenent of a pre-1958,
pur pose-built apartnment building unit for the block does
not inpair the purpose of the Zoning Regul ations and
iIsinline wth the District's overall goals.

The Board appeared to be struggling with the
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third prong in the case record when | reviewed it. OP
noted this in their supplenental filing as well.

A variance is an inherent deviation fromthe
Zoning Regul ations, so a variance wll |ikely never neet
the intent of the regulations. And so the standard is
not that a variance neet the intent, but rather it not
substantially inpair the intent.

We provided some information as to how the
Court of Appeals has reviewed this or the Board and ot her
orders. They | ook at nei ghborhood context and actual
inpact. And this is in line with sonme of the context
that was also provided in, | believe, Exhibit 32A for
Case No. 1411, and then what OP has al so provided in
Its supplenmental report and in previous reports.

This is a purpose-built apartnment building
in a block with other apartnment buildings wth nmany
units, who utilize all space on all floors. [It's
extremely close to the Metro, and it can be converted
w t hout any alterations to the exterior. It's all an
I nterior change.

This is likely the type of case the variance
procedure was created to address. It's a building that
was constructed prior to the regulations. The drafters
of regul ations could predict what unique challenges

woul d be faced.
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Denying this case after granting a nearly
| dentical one woul d not somehow protect the integrity
of the regulations, as this is a specific fact pattern
that comes up once every five to ten years with a specific
purpose-built apartnment vacant basenent scenario.

Al a denial would do is increase costs for
the owners and eventual |y get passed on to tenants,
I ncreasi ng housing costs overall, while underm ning
adm ni strative consistency for the owners and
consul tants who rely on Board decisions when investing
inthe Dstrict.

And so, for these reasons, we respectfully
request that the Board approve the application. And
we al so request that the Board give great weight to OP
and the ANC, who are both supporting relief in this case.
Thank you for your tine.

BZA CHAIR HI LL: GCkay, thank you,

Let's see. Let me hear fromthe Ofice of
Pl anni ng, pl ease.

MR. BEAMON. Good norning again. For the
record, Shepard Beamon with the Ofice of Planning.

OP has reviewed the application, as well as
the new material submtted by the Applicant, where they
request ed special exception relief and area variance

relief fromthe m ni mum parking and use perm ssion
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requi renents to add two units to the cellar of an

exi sting, four-unit apartnent house, and finds that the
proposal neets the criteria for Subtitle C though X

as the owner has upgraded the existing units and the
cellar is no |onger used for conmmunal anenity space.
The conditioned cellar space has becone vacant and,
according to the Applicant, remains unusable w thout

t he variance approval.

The proposed units would not result in the
expansi on of the existing building footprint.

Al ternatively, the enlargenent or the expansion of the
existing dwellings into the cellar level would lead to
di sruption for the existing units or tenants.

Lastly, the property is |located |l ess than a
half a mle froma Metro real station, which mtigates
t he need for parking.

Since this case was | ast heard by the Board,
OP has submitted additional docunmentation to Exhibit
46 to review the purpose and the intent of the m ni mum
900- squar e-foot requirenent and finds that the
requirenent is intended to limt density in the RF zone.

However, OP finds that the proposal should
not inpair the intent of the RF-1 zone, nor disrupt the
character of the surroundi ng nei ghborhood. Therefore,

we continue to recomend approval of this application.
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And | can take any questi ons.

BZA CHAIR HI LL: Ckay, great. Thanks.

Before | turn to questions fromthe Board,

M. Young, is there anyone here wi shing to speak? Ckay,
t hanks.

All right. Does the Board have any questions
for -- | have questions, but does the Board have any
questions for the Applicant or the Ofice of Planning?

| can start with ny questions first, if you'd |ike,
what ever.

VI CE CHAI RPERSON BLAKE: M. Chair, it can
go either way.

Ms. Wlson, | have a question for you with
regard to the 20289 conparison, which | thought was very
hel pful .

| also want to say, before | even begin that,
| want to thank the Ofice of Planning, M. Beanon and
others, for the work they' ve done in trying to give us
t he background on the intent.

Ms. Wlson and M. Sullivan, again, thank you

very much for that information. | actually found it
very hel pful to help wth the context of it. It showed
us a couple of issues, which we'll probably bring up

| ater, that | think are very helpful, at least in

under st andi ng the context for what we have done
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historically and what we respectively could do.

Wth regard to 20289, | guess my big question
Is, that | believe the magnitude -- even though the zone
Is different, | agree, the magnitude of the increase
resulting fromthis is fairly different.

In that case, | believe one unit was added.

In this particular instance, | think you' re adding two

units, three units. The magnitude, though relative to
the existing base, is alittle greater, | believe.

Am | msinterpreting that?

M5. WLSON. 20289, three units were added.

| n our case, we're requesting two units. And | think

we had --

BZA CHAIR HILL: There were three additional
units adding to the 14.

M5. WLSON: Correct.

BZA CHAIR HI LL: And this one is going from
four to six.

M5. WLSON. Correct. Thank you.

BZA CHAIR H LL: So that's what M. Bl ake's
trying to say.

VI CE CHAI RPERSON BLAKE: So on a relative
scale, this is a nuch greater add on a scal e basis.

Second, ny question is, why two units, not

one? They both are residential units, which is a
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permtted action, but why two units, not one?

MS. WLSON: It has to do with what we
submtted. |It's probably just buried in our pages and
pages of suppl enental .

So there's a wall in between, and that wall
woul d have to be -- it's a structural wall. That wall
woul d have to be denolished sonehow to create one space
right now It's separated naturally.

So above, it's one unit, one unit, one unit,
one unit. W're following that pattern. It's the sane
structural wall. |If the Board is interested, we could
submt sonething nore detailed on that and a further
expl anati on about the gym

Just for the record, in ternms of the test,
It's an area variance, not a use variance. So there's
alittle bit of hesitation to getting into, well, we
could do this, we couldn't do this, just because of the
actual request. But if the Board is interested in this
as a critical elenent in your decision, we could submt
sonet hi ng suppl enent al .

VI CE CHAlI RPERSON BLAKE: Well, thank you, Ms.
Wlson. | think that the wall is a good expl anati on.

|t doesn't necessarily require the docunentation as
to the expense associated with that, but | think the

wal | is a reasonabl e explanation. | appreciate that.
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Thank you.

MS. WLSON: And if | nay --

BZA CHAIR HI LL: Where is the wall again?
| ' m | ooking through your original PowerPoint.

MS. WLSON: Let me | ook at the plans here.

| do want to note just really quickly before I forget,

20289, the land area per unit was only 202 square feet
of land area. So | understand what you're saying.
You' re adding three units to a 14-unit buil ding.

| guess |I'mnot sure of the relevance of that
because it's still the sanme type of proposal. You're
adding two units in existing vacant space. But | did
want to note that it was only 202 square feet of |and
area per unit proposed in that, so a very small anount.

Let me | ook at the plans here on page 9. So
i f you |l ook at the proposed floor plan in Exhibit 9,
where the dark -- it's on page 2. Those dark walls there
are the structural walls, and that's where the staircase
Is. So in order to conbine the space --

BZA CHAIR HI LL: Which page?

MS. WLSON: On page 2.

BZA CHAIR HI LL: Yes.

M5. WLSON: The structural wall. So in
order to conmbine, we'd have to sonehow elim nate

portions of those walls. And then there would be a large
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staircase in the mddle of the single unit. So it would

be inpractical in a nunber of different ways and

practically difficult to do.

BZA CHAIR HI LL: Ckay, all right. | have a
coupl e questions, but since | have sone other questions
wth legal, | want to do an energency neeting, nunber
one.

And | think there's a technical issue that
| have to deal with, actually, wherein we m ght need
-- there's a technical thing going on.

Ms. Wl son, |I'mthinking about your argunent.
And | mssed the first hearing, so | wasn't here |ive.
It's different reading through the record versus this.

This is now-- | don't knowif it's the first
time per se, but there's a lot of stuff that's being
brought into the record about what the Board did before,
and | feel alittle unconfortable, as if that's now
sonething that the Board has to adhere to.

Meani ng, we | ook at these cases individually.
And | appreciate the information that had been put
forward that nmaybe even the Board had asked for. So
' mnot exactly clear, but | just want to let you all
know because you guys do this a |ot.

What we had said before m ght not necessarily

apply to this case or every case, and so it makes ne
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alittle unconfortable. | just want to let you know.

It's not like we're --

It mght kick me back a little bit farther
because now, what | have to do is | have to go back and
| ook at all those cases and be like, is this exactly
what they're trying to do? And is the context of what
ny quote is being put forward in, is that accurate to
what | thought | was trying to say?

So I"'mjust trying to share ny thoughts, okay?

M5. WLSON: Sure. And | apologize if
readi ng direct quotes has made anyone unconfort abl e.

The point of me reading fromthe transcript was to show
-- and | understand there's no precedent, but if there
is a fact pattern that is nearly identical, then there
needs to be sone additional justification as to why this
one woul d get denied conpared to that one.

When |'mreview ng these cases that the Board
has approved in the past, and | say, okay, it has al
of the exact sane factors, specifically with this one
security being a huge issue and | eaving this space vacant

BZA CHAIR HLL: |'ve got you.

M5. WLSON: Yes.

BZA CHAIR HILL: I'mnot trying to have a big

di scussion only because --
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M5. WLSON: Ckay.

BZA CHAIR HILL: -- only because I don't want
to continue to have kind of this discussion in that,
for exanple, that one that you nentioned, again, there
was 14 units.

One was already there, and you were addi ng
two nore. Percentage-wise, it's not a big percentage
conpared to going fromfour to six. So it is different.

And | know M. Sullivan's watching or
listening. And | know the two cases, they're com ng
up after this.

And al so, just to let you guys know, | don't
i ke being in this position wherein they |ook Iike good
units to me. Nobody seens to care. It seens to be
great. And then | have to get thrown into this
regul ation thing where |'m supposed to find out whether
or not they neet the variance test. | don't |ike denying
any of these things.

Anyway, okay. Just to finish, and I'll turn
you to M. Hood, just to finish because | know now ny
w fe always jokes that I"mon the record. And | was
like, | never realized it really mattered, but now |I'm
on the record.

So to follow up that statement is that | don't

want to necessarily just approve everything either.
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|"mjust here to ook at the regul ations the way that
| ' m supposedly to do them and have been trained to do
them And that's why | struggle with this job on
occasi on.

However, | appreciate your job and what you're
trying to do for your client and that you do an anal ysis
before you come forward with this, saying, this is what
happened in the past. These are your chances. This
has how nmuch it's going to cost you. Do you want to
take that bet?

So | understand how that works as well, and
| respect that. And also, what you and M. Sullivan
do and all the attorneys, they try to figure it out
bef orehand. But at the same tinme, this is an inperfect
system and you don't know.

Ckay, there you go. Chairman Hood?

ZC CHAIR HOOD: Thank you, M. Chairman. I,
too, want to thank everyone who submtted -- the Ofice
of Planning, Ms. WIson, and everyone who submtted the
transcripts.

Let me just first of all say, | am not
I ntim dated about whatever | said in another case
because there's definitely a difference. This is R-3
versus R-1. | get that. And | know that these are not

appl es-t o- appl es conpari sons.
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Wiile | know sonetinme |egal counsel will come

down and try to shift it and say, well, you said it this
way -- |'ve been dealing with that for years -- what
happens in one -- each case stands on its owmn. W don't

m X them toget her.

What ever Hood said in another case, as the
Chairman just said and, | think, Vice Chair Bl ake, we
| ook at the regulations, and we try to interpret. So
you have to hel p us get to where sonebody el se got us
to. That's the way | |ook at it.

Let nme ask you this, though. On these two
units in the basenent, what was the square feet of each
one? | know it says sonewhere. | just don't feel Iike
| ooki ng through all this and getting to find it. Wat
was the square footage of each one, Ms. WIson?

M5. WLSON: | believe one is 600, and the
other one is 700. I'Il have to text nmy client to double
check the square footages, as well.

ZC CHAIR HOOD: Ckay. So probably, in those
ot her cases, there wasn't that much of a dip. It mght
have been. | just don't renmenber all of them but there
was a | ot of caveats that we | ooked at.

| know if you read the case law, | noticed
when | | ooked at what the Zoning Conm ssion's

conversation was, | noticed what was supplied versus
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what really happened. The difference was | was there,
and | had those conversations.

And it's always good to parch out the part
that goes to your case. That's just what you do.
think you represent your client well when you do that.

But | know that there was a | ot nore
conversati on going on besi des what was presented because
|, too, looked back at the transcript. 1|, too, had staff
send nme sone of the transcript of what we did, fromthe
| egal conversations that we had, what we were thinking
about, what the Conm ssion di scussed when we started
dealing wth this, | guess, in 2014 or whenever it was.

Anyway, |'mgoing to leave it at that. |'m
waiting to hear fromothers. Let's see what the
Chai rman and Vice Chair have to say.

Thank you, all, for what you submtted, but
| just don't believe that this is an appl es-to-apples
conparison. But | appreciate you making a
justification, and | wll deal with it accordingly.

Thank you, M. Chairnman.

BZA CHAIR HI LL: Thank you.

M5. WLSON: |'Ill just add, we're natching
the units above. | thought that was relevant to note
that the units above are those -- we're just matching

the exact sane footprints.
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BZA CHAIR HILL: Yes, that's helpful. That's
hel pful . Thank you, Ms. W/ son.

All right, I"'mgoing to do an Enmergency C osed
Meeting. |'mFred HIl, Chairman of the Board of Zoning
Adjustment for the District of Colunbia. This is --
no, that's the wong one. Al right.

As Chairperson of the Board of Zoning
Adj ustnment for the District of Colunbia, and in
accordance with 407 of the District of Colunbia
Adm ni strative Procedure Act, | nove that the Board of
Zoni ng Adjustnment hold a C osed Emergency Meeting on
10/ 22/ 2025 for the purposes of seeking |egal counsel
on Case 21303 and/or deliberate upon, but not vote on,
Case 21303.

|'s there a second, M. Bl ake?

VI CE CHAI RPERSON BLAKE: Second.

BZA CHAIR HILL: As it appears the notion has
passed -- oh, wait. Go ahead, Madam Secretary. Could
you take a roll call?

MS. MEHLERT: Mdtion to hold an Emergency
Cl osed Meeting with legal counsel, Chairman Hill?

BZA CHAIR HI LL: Yes.

MS. MEHLERT: Vice Chair Bl ake?

VI CE CHAI RPERSON BLAKE: Yes.

MS. MEHLERT: And Chairnman Hood?
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ZC CHAI R HOOD:  Yes.

M5. MEHLERT: |t passes.

BZA CHAIR HI LL: Thanks.

As it appears the notion has passed, | hereby
give notice that the Board of Zoning Adjustment wll
recess this procedure at 10/22/2025, at 10:53 a.m, to
hold a Cl osed Enmergency Meeting pursuant to District
of Col unmbia Adm nistrative Procedure Act. A witten
copy of this notice is posted on the Jerrily R Kress
Menorial Hearing Roomat this tine.

Ckay, you guys. We'll see you all inalittle
bit. Thank you.

(Wher eupon, the above-entitled matter went
off the record at 10:54 a.m and resuned at 11:14 a.m)

BZA CHAIR HI LL: Okay, great. Madam
Secretary, could you call us back in, please?

MS. MEHLERT: The Board is returning from an
Energency O osed Meeting with | egal counsel and
returning to Application No. 21303 of Jamal Ahned.

BZA CHAIR HI LL: Ckay, great. Thank you.

Ms. W/l son, can you just kind of summarize
for m alittle bit the exceptional condition neaning
that's leading to the practical difficulty, which | get
it. Can you just give ne a sunmary of it?

M5. WLSON. Yes. So this building was
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constructed in the early 1900s with four units prior
to the adoption of the 900-square-foot rule. Relative
to the other apartnents on this block, it is unique.

Al'l of those apartnent buildings, even if

they're corner |lots, don't have a basenent |level. And
they are all -- all of the units in those buildings
occupy every level. So there's no vacant space in the

exi sting apartment buildings on the bl ock.

This Applicant nmodernized the building. They
moved sonme of the utilities and the in-unit |aundry
facilities, so there is now vacant space. And they have
had break-ins and security issues, and that's been
docunent ed.

Because of the unique condition related to
t hem having corner visibility, too, it's increased these
security issues. And that was an item present in 20289.

It's close to the Metro, and it's also close to RFK
St adi um

And so wthout this relief, they are going
to have consi stent vacant space that they will have to
mai ntain, including persistent security issues. You
can only do so nuch with additional bars and | ocks.
There's people who were trying to break in one tine.

So they've just had these consistent issues. And

again, that is also consistent with 20289.
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This wll not inpair the intent of the Zoning
Regul ations, given that it is a purpose-built apartnent
building. It has existing units. The proposed units
are just matching the footprints of those above.

And there's no way to conbine the units, as
there are structural issues with trying to denolish
those walls. And then we create issues with tenant
di spl acenent.

So again, for these reasons, we respectfully
request that the Board approve the application. And
we request that the Board give great weight to OP and
the ANC, who are both supporting the relief in this case.

BZA CHAIR HI LL: Ckay, great. Thank you.

Al'l right. Does anybody have any questions?

Ckay. Al right, Ms. Wlson, thank you so
much for your tinme. | hope you have a good day. |'m
going to close the hearing and the record.

Ckay, all right. So |'ve been having a little
bit of difficulty with this one, as you can tell because
| went and had an emergency cl osed nmeeting, getting to
where | think this is unique; with the first prong,
basi cal Iy.

| guess for the confluence of factors that
has been put forward in terns of the basement |evel had

units -- I'msorry -- the basenent |evel had a |aundry
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system And then they nodernized the building,
clearing out that laundry system

Because of that, again, the argunment that the
Applicant is making that there are increased security
I ssues -- those are what has been put forward -- that
there's been security issues that are now on the record.
Agai n, the uniqueness, it being a corner lot, that's
something, | guess, that is adding to the security issues
as they're putting forward.

And also, | think that after |ooking at the
pl ans, that support wall, it would create a practical
difficulty to have to turn that into a |arger space for
nmeetings or a workout space. And | think that it would
be, again, a practical difficulty for themto be able
to do that. | say this because there has been nore and
mor e di scussi on about what we've done in the past being
put forward.

Now, | think this is not the strongest case,

but 1'mgoing to vote in favor of it for the reasons

that |'ve put forward. That's kind of, | guess, al
| have to say, | suppose. And we'll just see how this
goes.

The O fice of Planning, | know that we're going

to have sone di scussions about what the O fice of

Pl anning is noving forward with the 900-square-f oot
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rule, but those are the itens that | would |ike to put
forward for discussion and deliberation

| will be voting in favor of this application

And | also agree with -- | amgoing to give great weight,
| guess, to the Ofice of Planning, although | ama little
bit confused about their report as well, and also the
ANC being in support.

M. Blake, do you have anything you'd |ike
to add?

VI CE CHAI RPERSON BLAKE:  Thank you, M.

Chair. | agree with the coments you made with regard
to the extraordinary condition and the practical
difficulty, the two elenents of the first prong.

Wth regard to the second prong, | would just
add that | do not think it will be a substantial detrinent
to the public good because there's no exterior
construction. And it'll have m nimal inpact on the
nei ghbor hood, given the nodest increase in density
overall .

Wth regard to the final prong, the inpairnent
of the zoning integrity, I just don't think it actually
Is in conflict wth the Zoning Regul ati ons and Maps.

As the structure is a non-conformng structure, it wll
remain conpatible with the area character, and it has

met the test for the first prong.
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So for that reason, | do believe that the
Applicant has net the burden of proof. | give great
wei ght to the recommendation of the Ofice of Planning
and al so great weight to the report provided by the ANC

|'I'l be voting in favor of the application, as well.

BZA CHAIR HI LL: Thank you, M. Bl ake.

Chai r man Hood?

ZC CHAIR HOOD: Thank you, M. Chairman. |
woul d agree with both of nmy colleagues. | don't think
this was the strongest-nade case. And that gives ne
pause, but | think, M. Chairman, you captured it, which
hel ped me get there.

| don't think that cases previously that were
deci ded upon by the BZA, for ne, carry any weight in
this decision-making. Actually, | think it did an
I njustice when you try to conpare sonething that's not
even conparable. It's simlar, but it's not conparable
because there are different nuances in the case that

It was being conpared to.

So |l will be voting in favor of it. | still
wll say, thisis not -- if you want to cone back and
use this one for another case, | don't think this case

I's the strongest case.
But | think, M. Chairman, you captured it,

you and Vice Chair Bl ake have captured it to the point
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that | will be voting in favor. Thank you.

BZA CHAIR HILL: Thank you.

Al right. I'mgoing to make a notion to
approve Application No. 21303, as captioned and read
by the Secretary, and ask for a second.

M. Bl ake?

VI CE CHAI RPERSON BLAKE: Second.

BZA CHAIR HILL: Mbtion nade and seconded.

Madam Secretary, take a roll call?

MS. MEHLERT: The notion to approve the
application, Chairman Hi|l?

BZA CHAIR HI LL: Yes.

MS. MEHLERT: Vice Chair Bl ake?

VI CE CHAI RPERSON BLAKE: Yes.

MS. MEHLERT: Chai rman Hood?

ZC CHAI R HOOD:  Yes.

MS. MEHLERT: Staff would record the vote as
3-0-2 to approve Application No. 21303 on the notion
made by Chairman Hill and seconded by Vice Chair Bl ake.

BZA CHAIR HI LL: Ckay, great. Do you guys
want to take a ten-mnute break? OCkay, take a
ten-mnute break. W'Il|l see you back.

(Wher eupon, the above-entitled matter went
off the record at 11:23 a.m and resuned at 11:35 a.m)

BZA CHAIR HILL: Madam Secretary, could you
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call us back in and call our next case, please?

MS. MEHLERT: Yes. The Board is back from
a quick break and returning to its Hearing Session.
The next case is Application No. 21319 of 1332 HARVAR
LLC.

This is a self-certified application,
pursuant to Subtitle X 8§ 1002, for an area variance from
the minimuml ot area requirenment under Subtitle U 8§
301.5(b) to allow one additional dwelling unit and an
existing three-unit apartnent house. |It's located in
the RF-1 zone at 1332 Harvard Street NW (Square 2855,
Lot 66).

Thi s hearing began on July 23rd with Chairman
HIl, Vice Chair Bl ake, and Chai rman Hood, and was
conti nued to Septenber 24th wth Vice Chair Bl ake, Board
Menmber Smith, and Chairnman Hood. The Board requested
addi tional subm ssions and continued the hearing.

Al so, the Applicant submtted a notion to
wai ve the filing deadline for a post-hearing statenent,
which is in the record in Exhibit 38A

BZA CHAIR HI LL: Ckay, great. Thank you.

Coul d the Applicant please introduce
t hemsel ves for the record?

MS. WLSON: Alex Wlson fromSullivan &

Barros, on behalf of the Applicant in this case.
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BZA CHAIR HILL: H, Ms. WIlson. Let's see.
Just for the record again, | got a little confused as
to when | was and wasn't on this, but |'ve read the whole
record and am now up to date.

And so Ms. Wlson, if you wouldn't mnd, if
you could just tell us what happened since the last tine
you were here and what things the Board may have asked
you of ?

M5. WLSON: Sure. So the last time we were
here, the hearing concluded with the Board requesting
more information about the 900-square-foot rule. |
think that was primarily directed towards the Ofice
of Pl anni ng.

However, we did do sone additional research
and put some additional information into the record as
to how the Court of Appeals, O fice of Planning, and
the Board have previously reviewed the third prong
regardi ng the substantial inpairnent and intent of the
Zoning Regulations as it relates to the variance test.

So |'mhappy to give a brief oral summary of
our variance argunent just to get everyone on the sane
page, if the Board would |ike.

BZA CHAIR HI LL: Sure, that'd be great. Go
ahead.

M5. WLSON: Geat. Thank you.
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So this is a purpose-built apartnment building.
And it was constructed with three units, one on each
floor, constructed in the early 1900s, predates the 1958
Zoni ng Regul ations. There is also a fourth basenent
unit.

These units are all very large. They' re about
1,600 to 1,700 square feet. The building footprint also
exi sted prior to the 1958 Zoni ng Regul ations as well,
and the basenment was presumably used for |aundry and
tenant storage prior to the addition of the basenent
unit.

There are three owners involved, so to speak.
There's the original owner, a second owner, and the
current owner. The original owner was m d-renovation
of the building when the second owner purchased the
property. This is in 2008.

We can now assunme that the permt was only
for the upper three units, not the basenent unit that
was being newy added, but in 2010, there were
I nspections. They closed out, and these units were
rented for over a decade. Specifically, that fourth
basenment unit was rented for over a decade.

A few years ago, the property was purchased
by the current owner. They were unaware that there

could even be an issue with these units. The building
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has been in the same configuration for decades. These
units have been successfully rented, and there had been
I nspections and cl oseouts prior. So they purchased the
property, or took ownership of the property, assum ng
everything was in order

When there is a change of ownership, you are
required to update the C of Oto include the new owner
name. Not everybody does this, but it is a requirenent.

So they were trying to do everything above-board.

Wthin six nonths or a year of that ownership
change, they filed the paperwork. They thought it was
routine paperwork to change the C of OfromOmer Ato
Omer B, and that was not the case. They discovered
the Cof Owas only for three units.

They thought again, okay, we will just request
to add the fourth unit. But in order to do that, there
has to be a permt subm ssion and application so that
DOB can nake sure everything is up to code in order to
add units, which nmakes sense.

So they hired design professionals to draw
the as-built plans. And at this point, it's been sone
time since they tried to do the routine paperwork. They
think they're on a path to approval through DOB, but
then eventually learned at the very end of the permt

process, when just about everything else is signed off,
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they need relief and variance relief to add that fourth
unit because they don't have 900 square feet per unit.

Eventual Iy, they reached out to consultants
to find a zoning attorney. They canme to our firm and
we filed the relief for them

| just point this out because probably at every
step of the journey, they could have stopped the process,
tried to keep renting this perfectly up-to-code unit.

It's a beautiful, |arge, two-bedroom basenment |evel.
It rents at a price point equivalent to an | Z unit,
so it's relatively affordable.

Even knowi ng that the end result of this could
be dermolishing this unit at great cost expense, |o0ss
of rental incone, and inpact to tenants, they still
wanted to cone forward and do this above-board.

In terns of the practical difficulty, and this
isinthe record, it would cost about $300,000 to conbine
the basement unit with the one directly above. And it
woul d result in a four-bedroom 3,000-square-foot unit
in an area where you can't even find a conparable for
t hat size.

It would effectively be a luxury unit on the
basement and first floor, which is odd, and it would
be in place of two relatively affordable units. At this

point, the only option, if this is denied, is to
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conpl etely denolish this unit if they wsh to continue
to legally rent the other units.

In terms of the last prong, no work is
proposed. This, again, is a purpose-built apartnment
buil ding. The other buildings constructed around this
time have units in their basements. It is near other
| arge apartnent buildings, and a commercial zone is
extrenely close to the Metro.

The unit has existed for over a decade. Even
when it was created, no exterior work was done to the
bul k. And the Applicant is proposing to sinply nmaintain
an existing unit of housing in this nei ghborhood
context, so it will not inpair the intent of the Zoning
Regul at i ons.

Again, the rental price is equivalent to a
t wo- bedroom [ Z unit, which is not necessarily a
determ native factor but is an overall positive worth
mentioning, especially given the alternative is a | oss
of an affordable unit, which does go to practical
difficulty.

And of course, we request that the Board give
great weight to OP and the ANC, both supportive of the
relief in this case. Thank you for your time, and we're
happy to answer any questions.

BZA CHAIR HI LL: GCkay. M. WIson, how short

Neal R. Gross and Co., Inc.

56

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N O o B~ W N e

N N N T T N R e T = S N e = I e i
o A W N b O ©O 00O N OO 0o W N B+ O

are they on the square footage; do you know?

MS. WLSON: | can find out quickly. The
property has 2,543 square feet, so it's 635 square feet
per unit.

BZA CHAIR HI LL: Ckay, that's one. And |
appreci ate you goi ng over the background.

|'msorry, ny fellow Board nenbers, because
you guys have al ready done this.

So the original owner had it, and the original
owner went ahead and did the updates and created the
fourth unit, correct?

M5. WLSON: Correct.

BZA CHAIR HILL: And then when did this owner
buy this unit, buy this building?

MS. WLSON: M. Jordan was on originally,
but | believe it was either 2020 or 2021.

BZA CHAIR HI LL: That's okay. | just need

M5. WLSON. Around that tine franme, yes.

BZA CHAIR HILL: That's fine. GOkay. Right,
okay. You're saying that the owner mght either
denolish the unit and have to incorporate it into the
unit above, or it just lays dormant; is that what you're
telling ne?

MS. WLSON: No. So we would not be all owed
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to just keep it as is because they still have to change

the Certificate of Qccupancy, and now they're in the

mddle of permtting wwth DOB. And so DOB won't approve

an apartnment house that has an existing fourth unit that

hasn't been --

BZA CHAIR HILL: | understand.

M5. WLSON: Yes, we'd have to just denolish
the unit.

BZA CHAIR HILL: Right. Either you'd
denmolish it or you would incorporate it into the one

above?

M5S. WLSON: Correct, yes. At $300, 000 cost,

correct.

BZA CHAIR HILL: | don't know this about DOB.

So you're saying it's $300,000 to incorporate it into
t he one above?

MS. WLSON: Correct. They'd have to -- |

think you'd have to effectively gut both units. W put

thisin the --
BZA CHAIR HILL: [I'msorry to interrupt you.
You can tell ne where it is in the record. O they
have to denolish the unit in order to get the C of O?
M5. WLSON: Correct.
BZA CHAIR HI LL: They just have to tear it
out, enpty it out? It just has to be enpty space?

Neal R. Gross and Co., Inc.

58

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W DN

N N DN NN R R R R R R R R R, e
a A~ W N B O © 00 N oo o A W N -, O

M5. WLSON: Correct, yes. It would have to
be in a state where the whol e building could be approved
by DOB. And the only way to do that, given that you're
not allowed to have a fourth unit, would be to gut the
unit.

BZA CHAIR HILL: Yes. | forget how the unit
thing works. If there's no stove in there, they could
renove the stove or something and it turns into sonething
el se, or no? | can't renmenber.

M5. WLSON: No, | don't think it's as sinple
as renoving the stove for this. You're certainly not
al lowed to have a second kitchen. | guess you could
technically renove just the back half or just the part
where the kitchen is, but | don't know if DOB woul d
approve it with all of the other itens in place.

If it were to be incorporated technically into
the third unit, you would still have to sonehow find
a way to connect -- sorry -- the first-floor unit, you'd
have to find a way to connect the basenent |evel to the
first floor. And so you'd have to bring all of that
up to code as well.

So the options really are: conpletely gut the
unit so that there's nothing there or find a way to
conbine it sonmehow. And at that point, you mght as

well make it ook nice so that it can be rented on both
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| evel s.

BZA CHAIR HI LL: Ckay, all right. Does
anybody have any nore questions for the Applicant before
| turn to the Ofice of Planning?

Ckay. Can | turn to the Ofice of Planning,
pl ease?

MR. JESICK: Thank you, M. Chairman and
menbers of the Board. M nanme is Matt Jesick
presenting OP's testinony in this case.

As we noted at the previous hearings, OPis
recommendi ng approval of this application and felt that
the application net the three-part variance test.

I n response to Board request, we did submt
a supplenmental neno getting into sonme of the history
of the 900-square-foot rule, as well as the intent of
the rule and how that intent is interpreted today.

| think our big take-away fromthat report
s, yes, while we agree with the Board that every case
does stand on its own, and we tell that to applicants
all the tinme, we do ook to pass decisions for guidance.

And in this instance, just because an
applicant proposes to deviate fromthe 900-square-f oot
rul e, that does not automatically nmean that granting
the variance would inpair the intent of the Zoning Regs.

There are a nunber of ways that those applications can
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still neet the intent of the regs, both the RF-1 zone
and the overall intent of the Zoning Regul ations.

So I''m happy to answer any nore questions about
that supplenmental meno or the overall application
Yes, |'m happy to take questions. Thank you.

BZA CHAIR HI LL: Ckay, thanks.

And you guys, just bear with me, if it's okay,
because again, | wasn't here at sone point when you guys
went through this.

So M. Jesick, I'mglad you' re here because
|'ve been here now a long time with you. And by the
way, the every case stands on its own, now that | renmenber
you saying that, yes, | learned that fromOP. That's
how | |earned that every case stands on its own.

Whenever | had to turn to you guys on the dais,
you were |ike, every case stands on its own. | was Iike,
okay, so that's the answer. Okay, great.

| think this, again, terrible situation. So
Is the exceptional situation the fact that they bought
it the way it is?

MR JESICK: Yes. | think that's essentially
It, that this condition has existed for 17 or so years
and that the current owner bought it, becane aware of
it only when they went to update the C of O for the

owner shi p change.
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And since that time, | believe the unit has

been vacant, and they've been trying to legalize it.
So they've been working in good faith to get the unit
I n conpliance.

So yes, the exceptional condition is that it's
been in existence for all those years. And this owner
was not aware of it, bought the property, and is now
trying to rectify the situation.

BZA CHAIR HI LL: GCkay. That sounds sonmewhat
reasonabl e.

So what if, and 1'lIl go back to -- all right.

| know the answer I'mgoing to get fromOP on this
already as |'msaying it, but if sonebody built it and
they built it illegally, and then five years |ater, they
sell it to their friend, and then the friend shows up
and says, | didn't know, it's in the sane situation?

| don't knowif | really did that well.

MR JESICK: 1'd hate to --

BZA CHAIR HI LL: That's okay. That's all
right. Don't answer it. It's okay.

MR JESICK: Ckay.

BZA CHAIR HILL: I'mtrying to -- it's a
hypot hetical that you're going to tell nme you won't have
an answer for it anyway.

So okay. M. Blake, you had your hand up?
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VI CE CHAI RPERSON BLAKE: M. Jesick, could
you just go through exactly what you're saying is the
extraordi nary condition?

| want to nmake sure |'mclear on what that
first element of the first prong is. So could you just,

I n your words, give nme exactly as you see today what

that is?

MR, JESICK: Sure. Thank you. And just
going back to our initial report -- | don't have the
exhi bit nunber, I'msorry, but the current owners bought

the property in 2020. And they had no role in the 2008
renovation or the fact of renting it out over all those
I nterveni ng years.

So they had no know edge that the Certificate
of Qccupancy was only for three units and that it
specified that those units were on floors 1 through 3.

They only discovered that discrepancy after the 2020
pur chase.

And as | nmentioned, they discovered it during
what is typically a routine process of changing the C
of Oto a new owner. Once they discovered that, the
current owners did begin the process of legalizing the
unit. That ultimately resulted in this present BZA
application.

But that's the exceptional condition, that
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this unit has existed. The present owners had no
know edge of it and had no role in renting it out over
all those intervening years.

VI CE CHAI RPERSON BLAKE: Ckay. Ms. W/ son,
could you correct ne if I'"'mwong on this? Mybe |['m
getting my cases a little screwed up here, but the
current owner was a partial owner in what we're calling
the original ownership team is that right?

M5. WLSON: M. Jordan can clarify, but I
believe they had a small ownership stake and possibly
never even saw the property. It was his nephew t hat
owned the property.

VI CE CHAI RPERSON BLAKE: So it wasn't exactly
conpletely separate? There was sone know edge of the
property, right?

M5. WLSON: The 2008 owner who did the
renovati on was conpl etely unrel at ed.

VI CE CHAI RPERSON BLAKE: Unrelated in terns
of blood, or are you talking unrelated in terns of
owner shi p?

MS. WLSON: Unrelated in ternms of bl ood,
unrelated in terns of ownership, just a conpletely
separate person was the 2008 owner who did the initial
renovati on.

VI CE CHAI RPERSON BLAKE: Ms. W/l son, | think

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W DN

N N DN NN R R R R R R R R R, e
a A~ W N B O © 00 N oo o A W N -, O

it's inportant to note, though, this is a situation where
even if it was a train of self-creation, this is an area
variance. So that wouldn't necessarily prohibit it.

The question would end up being, if this is
the only basis for your exceptional condition, that
m ght be an issue because | think there is an el enent
of that being the issue.

Are there any other things that create a
confluence of factors, or is this the pure basis of your

MS. WLSON: It's not the pure basis. It
could al so be reviewed de novo, in a simlar way to the
pur pose-built apartnment buil ding case where, in 2008,
when the original owner gutted the basenent, there were
other utilities. The in-unit laundry was -- their
laundry facilities were noved up as well.

So it would be al so under that sane fact
pattern where you have existing vacant space in a
pur pose-built apartnent building and the other two
apartnents directly adjacent, the other buildings, are
utilizing their basenent space. And so even at that
tinme, it would have cost the same anpunt to conbine the
upper floor and the |ower floor.

So that could also be part of it, but | do

think that purchasing a property that is md-renovation
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or, should | say, purchasing a property that was
converted two owners ago, and then thinking that
everything was in order and having to rectify the
situation, combined with the fact that this is a
purpose-built apartnment building that predates the
Zoni ng Regul ations, has a larger footprint, has these
| arge fl oors.

And so even if you did have this existing
vacant basenent space, it would not nmake sense to conbine
it just to maintain three units. Conbined that is the
confluence of factors to create the exceptiona
condition in this case.

BZA CHAIR HILL: I'mnow | ooking at nmy fell ow
Board menbers. |'malnost having a little bit of a
del i beration right here, but | amgoing to talk to Ms.
Wl son just to make a different point.

Again, going fromthree to four is different
to me than going from14 to 17 or whatever was the early,
early exanple of this. And even going fromfour to siXx
Is different fromgoing fromthree to four.

And then the part that |'mhaving difficulty

wth the OOfice of Planning -- again, | wish that | wasn't

having this discussion at all -- with the Ofice of
Planning is that if the intent was -- the reason why
|"mnow nore conflicted with it, like I tell my Board
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menbers, is because of the situation they're in, the
way they bought it.

Now they're just trying to fix the situation
that they're in. And it's all kinds of weird and nmaybe
| mpractical as to howthey're trying to do it.

But the intent, M. Jesick, the intent was
that you have to have 900 square feet for this stuff,
right? O | guess you can ask for the area variance,
which is what they're here for, correct?

MR JESICK: Yes, that's correct. But as we
noted in our supplenental meno, we concluded that
deviation fromthe 900-square-foot rule does not
automatically nmean that you're violating the intent of
the regulations, that there are other ways to neet the
I ntent.

BZA CHAIR HI LL: There are other ways to neet
the intent. What do you nean there are other ways to
meet the intent?

MR JESICK: Well, just |ooking at page 4 of
our supplenental neno, again, not saying that the Board
has to do what was done in past cases, but just draw ng
gui dance from those cases, the Board has concl uded
previously that additional density does not
automatically inpair the intent of the RF zone.

The intent of the regulations can, in part,
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be met by inproving the property's condition. The size
of the building, which is not a factor here because
they're not expanding the size, but as long as the size
I's generally conpatible with its context, that's an

| nportant factor regardl ess of the nunber of units

I nsi de the building.

The Board has al so found that small apartnments
are not atypical of the RF zone. And in fact, smal
apartnment buildings are consistent with the overall
residential nature of the RF zone. They've also found
that housing is an inportant priority of the regulations
and that variance relief can be consistent wth the
general intent of the RF zone.

|'malso quoting fromthe report here that:
the RF zone is intended to recogni ze and reinforce the
| nportance of nei ghborhood character, wal kabl e
nei ghbor hoods, housing affordability, aging in place,
preservation of housing stock, inprovenents to the
overal |l environnent, and | ow and noderate-density
housi ng being inportant to the overall housing m x and
health of the city.

So | think there are a variety of ways that
the Board can | ook to the regulations and find --

BZA CHAIR HI LL: Were are you readi ng that

line? 1'msorry, M. Jesick.
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MR JESICK: Sorry, | junped back to page 3
of the report, which is a quote fromthe Zoning
Regul at i ons.

BZA CHAIR HI LL: \Where on page 3?

MR JESICK: Kind of right in the mddle.

It's indented. |It's Purpose of the RF Zone.

BZA CHAIR HI LL: Ckay, |'ve got it. GCkay,
great. (kay, thanks.

Ckay, my Board nenbers?

Go ahead, Chairnman Hood.

ZC CHAIR HOOD: My question is for M. Jesick.

| appreciate the Chairman's questions, and | appreciate
you pointing out 404 in your report.

s it safe to say that the Ofice of Planning
Is rewiting the legislative history of the Zoning
Comm ssion? |If | put that out there to you like that,
woul d you say that that's what we're doing?

MR JESICK: |I'msorry, | mssed the question.

Coul d you repeat that, please?

ZC CHAIR HOOD: |1'mgoing to change ny
question. | said, is it safe to say, but it's never
safe to say this.

|s the Ofice of Planning changing the
| egi sl ative history or the intent of the Zoning

Conmm ssi on because of past rules by the Board? Are we
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changing the intent of the 900-square-foot rule?

MR JESICK: No, | don't believe that we are.

ZC CHAIR HOOD: So you're saying sone
addi tional density does not automatically inpair the
intent of the RF zone. | get that. The intent of the
regul ations can, in part, be net by inproving a
property's condition.

So all that's part of the |legislative history?

Those are the things that were considered by the Zoning
Conm ssi on?

MR JESICK: | can't comrent on the ful
| egi sl ative history and what the Zoni ng Comm ssion
di scussed. Again, as we tal ked about in our report,

t he 900-square-foot rule goes back to 1958.

ZC CHAIR HOOD: Ri ght.

MR. JESICK: So we don't have that ful
history of what was di scussed at that tine.

ZC CHAIR HOOD: It was al so revisited.
can't renmenber if it was 2014 or before that, but it
was also revisited. It mght have been after that.

But either way, the way it looks like, it |ooks
like we're trying to -- let me ask you this. Wth these
types of cases and scenarios that come up, is it safe
to say that maybe the O fice of Planning should | ook

at a tax amendnent as opposed to keep putting the BZA,
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Ms. Wlson, and all the rest of us through this?

MR JESICK: | think we may be considering
that. 1'd have to check with Ms. Steingasser and M.
Lawson on t hat.

ZC CHAIR HOOD: Check wth them qui ck now.
Let me just say that. As a matter of fact, check with
t hem t oday.

BZA CHAIR HILL: Yes, go right now Go over
to their desks right now.

ZC CHAIR HOOD: Ms. W/ son, you know now, if
you see an issue, applicants can provide to the
Comm ssion a tax anmendnent, because |'msure that the
Chairman and the Vice Chair would | ove not to have to
deal with these and grapple with this.

So |"mjust putting that out there. [|'m not
aski ng anybody for any actions, but I'mjust letting
you know that applicants can do that as well.

Thank you, M. Chairnman.

BZA CHAIR HI LL: Thank you.

M. Sakinejad, can you hear ne?

MR SAKINEJAD. | sure can, M. Chair.

BZA CHAIR HI LL: Thanks. Ms. WIlson, who is
the owner? Who is the nane of the owner?

M5. WLSON. Wayne Jordan is here

representing the owner.
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BZA CHAIR HI LL: G eat, Wayne Jordan. M.
Jordan, can you hear ne?

MR JORDAN. Yes, | can. Thank you.

BZA CHAIR HI LL: Could you introduce
yoursel f, M. Jordan?

MR. JORDAN. Ckay, | am Wayne Jordan. | am
a fornmer resident of Washington, DC. | live in Qakland,
California today. And | ama real estate devel oper.

BZA CHAIR HI LL: Ckay, great. M. Jordan,
how did you conme to this property?

MR. JORDAN. Well, back during the financial
crisis, nmy nephew was | ooking for properties in DC
He found a few, and we bought them | was his major
investor in the project, but it was his project. He
didit.

My involvenment didn't start until he needed
to take resources out to nove on to sonething el se.
And | bought the properties fromhimin 2020.

BZA CHAIR HI LL: GCkay. And howdid he -- M.
Jordan, I"'msorry. | don't nean to really put you on
the spot, but alittle bit |like, how did he get the
property? Wre there four units there when he got the
property?

MR JORDAN: As far as | know, there were four
units being built when he bought the property. Yes.
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BZA CHAIR HI LL: Ckay.

MR. JORDAN. Renovated, | should say, instead
of built, but renovated in that building at the tine
t hat he purchased the property.

BZA CHAIR HI LL: GCkay. And that was back in
1087

MR. JORDAN: That is correct.

BZA CHAIR HI LL: GCkay. Anybody got any
questions of M. Jordan?

Ckay. Al right, Ms. Wlson. | think we're
going to probably cone back with the decision on this
one. | know |I'mgoing to chewon it alittle bit nore
because now |I' mthinking nore about, after your
presentation, what | originally had thought comng in.

So M. Sakinejad, is there anyone here w shing
to speak?

MR SAKINEJAD. W do not have anyone.

BZA CHAIR HILL: Ckay, all right. M. Bl ake,
Chai rman Hood, do you have any final questions before
| ask Ms. W/Ison, because she | ooks |ike she's about
to say sonething? No, all right.

Ms. WIlson, you wanted to say sonethi ng?

M5. WLSON:. May | do a cl osing?

VI CE CHAI RPERSON BLAKE: Yes, sure. &

ahead.
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M5. WLSON:. Geat. So I'll just note this
current owner had no know edge of this issue with the
units, or else why would he have purchased this property
fromhis nephew and tried to be above-board on all of
this?

| think the record evidence is there was no
sneakiness in trying to get this done this way. No one
woul d want to go through this just to eventual |y gut
their unit.

There's no work currently proposed. No work
was originally done to expand the building s footprint
in 2008. This was purpose-built in this configuration
as an apartnment building, and the other buildings
constructed around this time have units in their
basenments. It is a small apartnent building,
consistent with the residential nature of the RF-1 zone.

It is near other |arger apartnment buildings,
too, and a commercial zone extrenely close to the Metro,
and has existed for over a decade. The context in terns
of proximty to the Metro, other apartnent buil dings,
and the commercial zone is inportant in ternms of the
third prong of substantial inpairnent to the Zoning
Regul ati ons.

Again, there's no additions or changes to the

bul k. The Applicant is proposing to maintain an
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exi sting unit of housing that's existed here for over
a decade.

It will not substantially inpair the intent
of the Zoning Regul ati ons governing the 900-square-f oot
rule to allow this additional unit of housing to be
mai ntained in an area that's transit-rich with other
apartnent uses close to a conmmercial zone.

Agai n, the proposal does not have to neet the
i ntent of the regulations, just not substantially
inpair. The rental price is equivalent to a two-bedroom
| Z unit, which is, again, not a determ native factor
but overall positive given that the alternative is a
| oss of affordable housing.

And of course, we request that the Board give
great weight to OP and the ANC, both supporting the
relief in this case. Thank you again for your tine
t oday.

BZA CHAIR HI LL: What did you say again, not
meet but substantially what?

MS. WLSON: The third prong, we don't have
to neet the intent of the Zoning Regul ations. The
| anguage states that the request nust not substantially
inpair the intent of the Zoning Regul ati ons and Zoni ng
Maps.

Which | think is an inportant distinction
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because nost variances won't nmeet -- they won't neet
the intent necessarily because you' re asking for

devi ations fromwhat was stated in the Zoning

Regul ations, which is why the standard is it nust not
substantially inmpair the intent.

BZA CHAIR HILL: Ckay. Go ahead, M. Bl ake.

VI CE CHAI RPERSON BLAKE: Could you again --
| ask M. Jesick this. Could you again explain to nme
the exceptional condition or situation?

The way | was reading it, | keep seeing several
owners as being the exceptional condition. So could
you, again, just give ne a clarification on what the
exceptional condition is?

M5. WLSON: Sure. The several owners was
mentioned just to discuss the ownership chain, but in
2008, this was converted to four units by a previous
owner. |t was then purchased by M. Jordan's nephew

In 2020, M. Jordan purchased it with this
exceptional condition, which is an existing unit that
Is not onthe Cof O And so that's exceptional. Most
apartment buildings don't conme with a fourth unit that's
on the C of O

We see these cases come up typically
infrequently. | know there are two today, but beyond

these two today, | think we've seen maybe 15 in the | ast
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10 to 15 years. So they do not cone up frequently.
It is a unique situation.

For exanple, the properties next door that
were built around the sane tinme have units in their
basenents potentially predating the 1958 regul ati on,
whereas this one was done illegally by a previ ous owner.

BZA CHAIR HI LL: M. Jesick, can you hear nme?

MR JESICK: Yes, M. Chairman.

BZA CHAIR HI LL: Thanks. | guess what M.

Bl ake is also just trying to find some clarification
wth is, again, its exceptional condition. So you would
agree with what Ms. WIlson just put forward?

MR JESICK: Yes, we agree with that.

BZA CHAIR HI LL: Ckay. And I'Il let M. Blake
ask about -- have you got a followup, M. Blake?

VI CE CHAI RPERSON BLAKE: | don't. | would
like -- no, | really don't. I'mstill struggling wth

t hat exceptional condition only because there shoul d
be -- | just don't see it, but I'mgoing to try to see
If I can see a little bit nore neat on this bone of
exceptional situation.

BZA CHAIR HI LL: GCkay. So M. Jesick, we're
aware of the situation in your office. |'mvery sorry
that that is happening, nmeaning, people are |eaving.

However, if any of those people are going to
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be around or if they can -- whoever goes next, if they
can help figure this out a little bit, because it's |ike,
it all nmakes sense to ne.

| wasn't there for when the regul ations were
put together. | wasn't there for the argunents with
the RF-1 zone, and |'ve now heard a |l ot of history about
it.

But it seens as though the Ofice of Planning
I's okay with these things, and the ANC is okay with these
things. The envelope's not changing. It's not really
doing nmuch of anything. |It's affordable housing. It
all seens in line with what |'ve understood over the
past ten years that | was here.

l'mtrying to convey sonething. |'mnot the
Zoni ng Commi ssion Chairman. |'mnot the Zoning
Commi ssioner. And M. Jesick, you're pretty good at
conveying information. |'mjust conveying information
that if this could be -- if there could be another way
to do this, that would be hel pful to ne.

MR JESICK: W certainly understand you.
| think that woul d be a benefit to everyone invol ved.
We can definitely pass that nmessage al ong.

BZA CHAIR HILL: Geat, because | want to
point out, I'Il bet there's a |ot of other people in

this situation. And so if you kind of fix this little
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thing, you mght find some things that you probably know
are there, and you'll fix them

Anyway, okay. Al right. | got to say
sonet hi ng, okay. And that's on the record, so you all

can prop that back to nme later.

out there. And | w sh you luck, okay?

that you guys are doing. | greatly appreciate it.

and the record.

noment .

going to put this off for decision until next week.

|'s that okay?

79

All right. Anything el se before we go?
Ckay. M. Jordan, | hope the weather's good

MR JORDAN: | thank the Board for the work

BZA CHAIR HI LL: Thank you.

All right. I'mgoing to close the hearing

Chai rman Hood, are you with us?

ZC CHAIR HOOD: Yes, I'mwth you. 1'mhere.
BZA CHAIR HI LL: Ckay, great.

ZC CHAIR HOOD: | had ny canera off for a
|''m here, though.

BZA CHAIR HILL: If you all don't mind, I'm

| s next week enough tine, M. Blake? GCkay.
Chai rman Hood, are you avail abl e next week?
ZC CHAIR HOOD:  Yes, | am |'mavail able.
BZA CHAIR HILL: Okay. We'll do it first,
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Chai rman Hood.
ZC CHAIR HOOD: Thank you.
BZA CHAIR HILL: Ckay, all right. | don't

know what you all want to do. The next case is basically
alnost this case. |Is this the one? Yes.

Anyway, do you all want to take lunch, or you
want to do the case?

ZC CHAIR HOOD: Let's keep going.

BZA CHAIR HILL: Ckay, let's keep going. Al
right. Let's do this next case, and then we're going
to have to take lunch because | didn't get to do anything
about food.

Al'l right. Mdam Secretary, call the next
case?

MS. MEHLERT: The next case is Application
No. 21307 of Henry Tam and Lan Tran.

It's a self-certified application, pursuant
to Subtitle X § 901.2, for a special exception under
Subtitle U8 320.2 to allow the conversion of an existing
residential building to a three-unit apartment house,;
pursuant to Subtitle X 8 1002, for an area variance from
the mnimumIlot area requirenent of Subtitle U § 320.2(c)
to allow conversion to an apartment house use with | ess
t han 900 square feet of |and area per each existing and

new unit; and pursuant to Subtitle X 8 901.2, for a
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speci al exception under Subtitle C§ 703.2 fromthe
m ni num vehi cl e parking requirenents of Subtitle C §
701. 5.

This is the conversion of an existing
residential building to a three-unit apartnment house
| ocated in the RF-1 zone at 725 Hobart Place NW (Square
2888, Lot 197).

This hearing al so began on July 23rd with
Chairman Hill, Vice Chair Bl ake, and Chairman Hood, and
was continued to Septenber 24th with Vice Chair Bl ake,
Board Menber Smith, and Chairman Hood. The Board
requested subm ssions and conti nued the hearing.

BZA CHAIR HI LL: Ckay, great. |If the
Applicant can hear nme, if they can please introduce
t hensel ves for the record?

MR, SULLIVAN. Board nmenbers, Marty Sullivan
wth Sullivan & Barros, on behal f of the Applicant.

BZA CHAIR HILL: Okay, great. M. Sullivan,
| think you guys should just get a desk sonmewhere in
the BZA. Just get that over wth.

Ckay, so let's see. M. Sullivan, first of
all, I"ve read into the record. |'mup to date. As
you can tell by the | ast case and the case before that,
|'"mup to date.

So if you, M. Sullivan, would like to give
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a summary of what you think about this case and al so
what happened since the last time, because | guess the
Board asked for things of you. Let's see what happens.

MR. SULLIVAN. Yes. Thank you, M. Chairnan
and Board nenbers. So | think 1'd l[ike to start off
wth -- 1 don't want to get philosophical, but | want
to tal k about the variance test.

The regul ations on the variance test and how
they're applied to a specific situation is anbi guous
at best. | always say that I'Il retire not really fully
under st andi ng the whole thing, but we do the best we
can. We're all working hard on it.

It's just -- it's the Board using -- and the
Board is the final say on what the Zoning Regul ations
say, what they nmean, and howit's interpreted, even nore
so than the Zoning Adm nistrator. The only way we know
how t he variance test is interpreted, or what the
regulations nean in that regard, is by what the Board
has said about those regul ations.

And just like the Board asked for |egislative
history twice now, in both of the post-hearing
subm ssions, it was requested for nore input on the
| egi sl ative history. The Board obviously intends to
use legislative history to try to interpret the

regulations as it applies in the variance case for these
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set of facts.

BZA CHAIR HILL: | don't know if I
particularly agree with that statement, but "Il |et
you conti nue.

MR SULLIVAN. Okay. |I'd like to hear
f eedback on that because I'ma little in the dark on
some of the hesitancy.

BZA CHAIR HI LL: Your statement, M. Sullivan
-- we're a little bit off the track here a little bit
al so, but I"'mgoing to go wwth it for a mnute because
| mssed the first hearing, right? Wat you just said
was that the Board tends to use legislative history to
determ ne what it's going to do now.

And so |I'mkind of disagreeing. | personally
am di sagreeing with that statenent. |[|'ve never
necessarily used legislative history to make ny
decision. 1've used what | think is the interpretation
of the regulations, but that's why |I'm pushing back on
that statenment with regard to nyself.

MR SULLIVAN: Understood. And | neant it
specifically just for this case. | didn't nmean that

ZC CHAIR HOOD: Let nme push back on that, M.
Chai r man.

M. Sullivan, I'mgoing to push back on that,
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too. The reason why we're asking for |egislative
history is because sone people cone down and present
cases, and they're so off kilter.

We want to nake sure that we all narrow back
down and zero out all the other factors that people try
to build their case. And let's get on the sanme page,
because the Board knows their assignnent, but people
cone down and present a lot of fluff. And we want to
make sure that people stay on track. That's it.

So no, it's not going to necessarily be
|l egislative history, but it's bringing people back down,
back to where they need to be, focused on what's in front
of the Board. That's ny point. Thank you.

MR, SULLI VAN  Yes, understood. | accept
that and stand corrected. The point | was trying to
make was that the only way we know how the variance
regul ations are interpreted are what the Board tells
us about those.

We don't nean to say precedent decides all
cases. W nean to say there's been a way that | know
certain things are exceptional, practical difficulties
because of what the Board has said in the past about
t hem

BZA CHAIR HILL: M. Sullivan, | don't want

to get my fellow Board nenbers all terribly excited.
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| do know fellow Board nenbers that if they hadn't had
| unch before, it's a bad idea. Fortunately, that person
I's no longer here, but there was a person that if that
person hadn't had [unch, you mght as well just give
it up.

MR SULLI VAN:  Ckay.

BZA CHAIR HILL: W can go back and forth and
go back and forth, but | guess what |'mtrying to get
at, because | wasn't here for the previous thing, and
|"mstill going to be here, | guess, for alittle while
| onger, is that in order to -- 1'd like a summary, which
I S number one, because you want to have a di scussion.

If we were sonewhere, |'d be happy to have a discussion
W th you.

Again, | will reiterate what | did say with
your col | eague, which is that in order for nme to go back
and ook at all the stuff that | said on a particular
case, | have to go back, re-read, find out where we were,
find out what's going on, because your job is to nake
your case. You're going to bring everything out that
makes your case.

So | have to go back and kind of figure out
what exactly was intended by all that. And then what
was the other thing? And then kind of figure out --

|''msorry.
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There being a full order versus a summary order
does make things easier to kind of follow along wth,
but even then, | still think, as the Ofice of Planning
has always told ne and the Zoni ng Adjustnment people have
al ways told ne, each case is its own case.

So I"'mnot disagreeing with how you al
probably do some analysis for your clients. You're
i ke, hey, this is what | think your chances are. But
at the same tine, M. Sullivan, as you've said, this
Is not a perfect system This is a Board.

| know you don't go to your clients and say,
you're going to win. You don't say that. You say, this
is what | think your chances are, okay? And so that's
where we are right now.

| appreciate everything you' re doing. |
appreci ate what you're saying. Everything's in the
record. | see the transcripts. | see the full orders
and the summary orders.

We can go back on those a little later if you
want, but if you wouldn't mnd just sunmarizing why you
think this should be granted, what's making it
exceptional, howis it nmeeting the prongs, that would
be hel pful for ne.

MR, SULLIVAN: Yes. | didn't nmean that to

be the bulk of ny argument. It was just a precursor.
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I'd like to home in on the area variance test for this

case and the facts in this case.

BZA CHAIR HILL: ['msorry. M. Blake has
his hand up

VI CE CHAI RPERSON BLAKE: Yes. Wiile you're
on that topic, M. Chairman, | want to just again stress
to M. Sullivan some of the points made earlier about
quoting past history.

The last tine we had this case, you presented
a series of briefs of other cases. And in one slide,
slide 17, which Chairman Hood and | had a fair amount
of debate about that slide.

| just want to nake sure it's clear that in
the future, we should do our best to make sure that we're
quoting the right cases. The excitenent that goes with
it and what it |eads to when we m squote cases is pretty

chal I engi ng.

So I'lIl just try to set you to slide 17 in
your presentation last tinme, and we'll nove on. Thank
you.

MR, SULLIVAN. kay, I'Il take a | ook at that.

So in this case, we have a property that was
the exceptional, practical difficulty. First of all
the area variance argunent requires that we show

essentially four things. There's three prongs. One
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of the prongs has two parts to it: an exceptional,
practical difficulty.

The exceptional difficulty for this property,
or the exceptional condition, first of all, for this
property is that the owner, who's not a devel oper, by
t he way, he purchased this investnent property not
know ng that the number of units, as was advertised when
he purchased it, it was not properly approved as three
units.

I'ma little hanmstrung by not being able to
tal k about how the Board has interpreted the regul ations
I n the past because every case is decided on its own
merits. Not on its own, onits own nerits.

BZA CHAIR HI LL: M. Sullivan, go ahead and
make your argunent. You can go ahead and make your
argunment, and you can bring up the other things that
you want to. |'mjust saying you don't have to bring
up ten of themor whatever it is.

MR SULLI VAN Yes.

BZA CHAIR H LL: Go ahead and make your
ar gunent .

MR SULLIVAN. kay. |'msaying the Board
has consistently found that an exceptional condition
can be consi dered when a good-faith purchaser purchases

a building not knowing that it's not conpliant and then

Neal R. Gross and Co., Inc.

88

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W DN

N N DN NN R R R R R R R R R, e
a A~ W N B O © 00 N oo o A W N -, O

conmes back, and his only recourse is to seek a variance
or his only recourse to avoid an unnecessarily
burdensome activity.

So then the practical difficulty, we get to
the practical difficulty. Again, M. Tamand his wfe,
Ms. Tran, are not devel opers. They're enployees of an
unrel ated business. They're parents of young children.

And after purchasing the property, M. Tam
whil e navigating COVID and the birth of his children
when he cane up for air fromthat, after purchasing in
2019, he discovered that his |egal conpliance for the
property was off and that he didn't have the proper
documentation to be three units. And on his own,
wi t hout enforcenent pronpting him he reached out to
us and said, how do | make this |egal?

And so the inpact on himnow to obtain strict
conpl i ance, neaning the practical difficulty, is that
he nust evict at least two, if not all, of his three
tenants. One of those tenants' residency predates M.

Tam s ownership of the property. And this is assum ng

that he can even legally do that, if one of these tenants

tried to challenge that eviction.
He must spend and/or forego tens, if not
hundr eds, of thousands of dollars to reconfigure the

property into two units and to re-rent to new tenants.
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And he nust forego rental revenue for the period of
vacancy and for reconstruction, as well as foregoing
the rental value of that third unit forever

Those three things have been noticed in the
| ine of cases that we submtted in two additional briefs
that are in the file. |1'mnot saying just go | ook at
these. We provided all that information in subm ssions
In detail.

BZA CHAIR HILL: Were is that in the record?

MR, SULLIVAN. Well, we filed a brief in
response after the first hearing and then after the
second hearing. And all those cases are in the record,
along with argunent and detail on those.

And in those cases, those were all specific
things noted as practical difficulties. Loss of rent,
cost to reconfigure --

BZA CHAIR HILL: | got it. Okay.

MR, SULLIVAN. -- and eviction of tenants.
I'"'msorry | don't have the specific page nunber.

BZA CHAIR HILL: No, I've got it. |[|'ve got

MR SULLIVAN: It's a lot of infornation.
W' ve never had to submt this nmuch information for one
of these cases. So it's a lot there, | know

|f the Board had specific questions and want ed
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us to highlight some, | could certainly come back with
even nore specific detail. So just to say that those
are very clear and distinct categories which the Board
has consistently accepted as valid and neani ngf ul
factors in establishing the practical difficulty.

And again, this is an area variance. |Its
practical difficulty is a |ower standard, and that's
according to the Court of Appeals and al so according
to the regul ations thensel ves.

In 2016, this particular relief was
specifically called out as an area variance in the
regul ations. Before that, it was just the Court of
Appeal s' opinion that nade this an area vari ance.

Regardi ng prong 3(a), there's no substanti al

detriment to the public good. W have zero opposition.

W have unani nous ANC support from 1E

|'I'l note that 1E did not rubber stanmp this.
And 1E is in the area where a |ot of these have taken
pl ace over the last ten years. They're very famliar

wth this kind of application.

When we went to 1E the first time, they | ooked

at it very critically and asked for nore evidence of
t he good-faith purchase by the Applicant. They asked
us for an affidavit fromthe tenant, and we provided

t hat .
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There was a tenant whose residency predated
t he purchase of this property by the Applicant. He
provided an affidavit, which is in the file, noting that
It was already configured as three units when the
Appl i cant purchased it.

The ANC unani nous support and the great weight
that goes with that hasn't really been nentioned
prom nently yet in these three hearings now, but | think
t hat support aligns with the rest of our argument.

| think they're know edgeabl e about this, so
it's not just a question of whether or not it's good
for the community. They see sonething that obviously
al so doesn't substantially inpair the intent of the
Zoni ng Regul ati ons.

Speaki ng of which, prong 3(b), this can be
granted wthout substantially inpairing the intent,
purpose, and integrity of the Zone Plan as enbodied in
t he Zoni ng Regul ati ons and Map.

First, I'd say that who knows better on what
mght inpair the intent, purpose, and integrity of the
Zoni ng Regul ations than the Ofice of Planning. And
at the end of their nost recent report, they stated in
past cases that have been approved, the Board has found
that the request for variance fromthe 900-square-foot

rule do not inpair the intent of the regulations.
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Second, the RF zone contenplates nore than
two units in certain situations, which is starkly
different than asking for two units in an R-1 zone, for
instance. Third, as |'ve stated, this is not a use
variance.

And finally, | think that's it. | would just
like to -- in sone of these other cases, | think the
practical difficulty is way beyond unnecessarily
bur densone.

VI CE CHAI RPERSON BLAKE: M. Sullivan?

MR SULLI VAN  Yes, sir.

VI CE CHAI RPERSON BLAKE: M. Sullivan, before
you go to that, | just want to be clear on the exceptional
condition that you discussed in these, quote, as you
have called it, the inherited cases, which is a term
you created. | would be curious to know if you felt
that the |evel of buyer sophistication is a factor in
I nterpreting that.

MR, SULLIVAN. | don't think it's ever been
di scussed. And | think cases have been approved t hat
did have what nay be call ed sophisticated buyers in
conparison to this particular applicant.

But if that was a factor, | would argue that
this buyer is not a sophisticated purchaser. They're

not in the real estate business. This was a first-tine

Neal R. Gross and Co., Inc.

93

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W DN

N N DN NN R R R R R R R R R, e
a A~ W N B O © 00 N oo o A W N -, O

I nvest nent purchase that they nade in this regard.

VI CE CHAI RPERSON BLAKE: \When peopl e acquire
properties, do you anticipate that they rely on --
certainly, we've had cases in the past where clearly
there's a reliance on sonething that came fromthe
District or a District official that confirmed sonething
that [ ed sonmeone to believe X, Y, or Z

That's absent in this case, but I'mjust trying
to make sure | can see if there are any other factors
that nmay have contributed to the -- | think you' ve
i ndicated that the real estate professionals indicated
to themthat it was a multi-unit property, different
things. | just want to nake sure |'mclear as to what
other factors | mght use to support that.

MR, SULLIVAN: Yes. W have submtted
information to the case file, including the -- | don't
know if it's Zillow or whatever, how this was marketed
as three units prior to purchase.

VI CE CHAI RPERSON BLAKE: But we wouldn't rely
on Zillow for our zoning decisions, though, would we?

MR, SULLIVAN. No. |It's all just evidence
and testinony. |It's up to the Board to determ ne what
the weight is. | would say that an affidavit fromthe
tenant is nore than the Board has seen in these cases

in regards to sufficiency of testinony.
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Typically, the Board hears, okay, | didn't
know about this, and | purchased it while it was already
three units. And there's information submtted in this
case. There's nunber of neters, things |ike that.

But in this case, we actually have testinony,
signed testinony, notarized, froma tenant saying that
this was three units, and then | had a new | andl ord.

So showing that this was definitely fully three units
before M. Tam purchased the property.

VI CE CHAI RPERSON BLAKE: Thank you.

BZA CHAIR HILL: Okay, M. Sullivan. 1s that
it?

MR SULLIVAN: Yes, that's it. Do you have
any ot her questions?

BZA CHAIR HI LL: GCkay, thanks. W're just
wor ki ng t hrough this.

Ofice of Planning, can you please help us
out ?

MR. BRADFORD: H . Good afternoon, Chairnman
H Il and nmenbers of the Board. Philip Bradford with
the O fice of Planning.

OP concurs with the Applicant's testinony and
anal ysis of how this case neets the variance test,
especially in regard to the exceptional condition. OP

submtted additional information regarding the history
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and intent of the 900 square-foot rule, which is in the
record at Exhibit 36.

OP does not believe the approval of this
application would inpair the intent of the Zoning
Regul ati ons and we continue to support the application.

Thank you, and |'m avail able for any questions.

BZA CHAIR HILL: ay. M. Bradford, did you
hear all the stuff that we tal ked about with the |ast
one?

MR. BRADFORD: Yes.

BZA CHAIR HILL: Okay. So you all listen?

MR. BRADFORD: | watch the hearing fromstart
to finish every Wednesday, even if it's not ny case.

BZA CHAIR HILL: That's great. So
everybody's kind of on the sane page over there. So
M. Lawson is sonmewhere |istening, perhaps?

MR BRADFORD: Perhaps. | know he's busy
with other things this week.

BZA CHAIR HILL: Al right. | just wanted
to knowif | had to repeat any of the stuff that | said
before, and apparently not.

M. Bl ake and/ or Chairman Hood, do you have
any questions of the Ofice of Planning?

Go ahead, M. Bl ake.

VI CE CHAI RPERSON BLAKE: M. Bradford, again,
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just help nme out a little bit with the exceptional
condition. |Is there anything else that you would add?

How woul d you describe the exceptional condition in
this case? | want to be crystal clear on that.

MR, BRADFORD: What | think is interesting
about this case is that the information in the record
kind of does point to the time line that the Applicant's
tal ki ng about .

They got their BZA relief in -- when is that,
what year? | don't want to m squote.

MR SULLI VAN  2014.

MR, BRADFORD: 2014. Assuming the
permtting and construction tine line, the Zillow
listing looks like that's what was built after BZA.

So they kind of -- they didn't build it to the approvals.
| don't get why that wasn't caught during the

I nspection and C of O given they have a valid one that

was issued after that. |If that was caught at that tine

in 2015, maybe we woul dn't be here today, and they woul d

have had to redo it or cone to BZA then.

| don't want to specul ate about how and why
that happened, but given that time line, it really does
kind of confirmthis owner had nothing to do with it.

They inherited this situation.

If you're not a seasoned buyer, you think you

Neal R. Gross and Co., Inc.

97

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W DN

N N DN NN R R R R R R R R R, e
a A~ W N B O © 00 N oo o A W N -, O

98

have a C of O for sonmething that's approved, but maybe
you woul dn't catch the nuance of the zoning that woul dn't
permt the third unit based on a square-footage basis.

So based on that, | think that that's where
|'mat in ternms of the exceptional situation here.

VI CE CHAI RPERSON BLAKE: M. Bradford, you
said you had a Cof O There's a C of O?

MR. BRADFORD: There is, yes. It was issued
in 2015. They had their final inspection in 2014, and
the Cof Owas in --

VI CE CHAI RPERSON BLAKE: Is that in the
record, the 2015 C of O?

MR BRADFORD: Let ne see if that's in the
record. | just l|ooked that up, but I'"'mnot sure if it's
in the record.

VI CE CHAI RPERSON BLAKE: And what is it for?

BZA CHAIR HI LL: You all, keep |ooking for
that. |'ve got to step away for one mnute. |['Il be
ri ght back.

MR BRADFORD: G ve ne one nonent.

VI CE CHAI RPERSON BLAKE: M. Sullivan, do you

have that information?

MR, SULLIVAN. |I'mlooking for it. |'msure
| have it. | don't knowif we submtted it or not, but
| assunme it would have been two units. It's not in the
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record. We'll find the Cof Oif we don't have it.

VI CE CHAI RPERSON BLAKE: It would be a pretty
critical piece of information, | would think.

MR SULLIVAN.  Well, it would be two units.

That's why we need -- it's definitely not three units.
W know that .

MR. BRADFORD: Yes, it says two-famly flat.

VI CE CHAI RPERSON BLAKE: (Ckay. So at the
time of purchase, the Applicant would have seen that?

MR SULLIVAN. No. |If he had seen that, he
woul dn't have purchased it. That's the whole point.

|f he knew that that was sonething he was
supposed to | ook for, he would have done that and avoi ded
this, which is not -- there's no way that any of this
process has been worth it for himto do that. He would
have not done it, or he would have tried to get conpliance
sooner .

VI CE CHAI RPERSON BLAKE: M. Bradford, why
are you saying that the tinme |ine wuld nake sense for
hi mnot to have caught that?

MR. BRADFORD: The C of O was issued under
the previous owner. |f the new owner is buying it,
they' re probably assuming that that's all fine because
I t happened several years prior to the purchase in the

construction.
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VI CE CHAI RPERSON BLAKE: Ckay, thank you.

BZA CHAIR HILL: It's okay, M. Bradford.
|'malso just trying to follow al ong.

You say that sonething would have been caught
when the C of O was put forward, neaning DOB woul d have
seen that there's a third unit, and they woul d have asked
for sonmething then?

MR. BRADFORD: In theory, yes. There in the
notes, | can't see the whole thing, but it just says:
two-famly flat, BZA 18754, renovation to
non-conformng structure to add third-floor addition.

| don't know what they |look at. Do they go
internal or external? It matches on the exterior, but
on the interior, it doesn't match the plans.

BZA CHAIR HILL: |'msorry, M. Bradford.
What are you | ooking at?

MR. BRADFORD: |'mjust |ooking at Scout,
which is what | [ooked at to get ny history and tine
line on this case straight.

BZA CHAIR HILL: Ckay. | don't even know if
| need it or not, but M. Sullivan, can you show ne
what ever M. Bradford's |ooking at, or do you know how
to submt that?

MR, SULLIVAN.  We could submt it.

BZA CHAIR HILL: If you don't think it's

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com



https://nealrgross.com/

© 00 N o o B~ W DN

N N DN NN R R R R R R R R R, e
a A~ W N B O © 00 N oo o A W N -, O

necessary, that's all right.

MR, SULLIVAN. Well, as all this happened,

In 2014, the previous owner got BZA relief for -- |
believe it was | ot occupancy. He put rear stairs in

or sonething like that, not related to the nunber of
units. And then he did some work, or he would have done
some work at that point. And that work shoul d be

I nspected by DOB

So the assunption, or the inference fromthat
that we can take, is that he probably got it inspected,
did the work. And then he went and did some additi onal
work after the inspection, converted it into three
units, and then represented it as three units, sold it
as three units, leaving nmy client holding the bag.

BZA CHAIR HI LL: Okay. And | appreciate that
you went through all this wth the ANC.

In the record with the ANC, it says that they
went through all this, and they were satisfied that your
client didn't know that he was getting sonething that
he -- he didn't know he was buying into this problem

And so what |I'mjust trying to follow al ong
wth here is, again, what M. Bradford is saying. And
al so then adding a layer of this, whichis, if there's
somewhere along the way that DOB maybe shoul d have caught

this also is what |'mjust trying to understand.
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And M. Bradford, you're saying maybe DOB
woul d have seen sonet hing and shoul d have gone, hey,
you' ve got three units, not two, you're in the wong
here?

MR. BRADFORD:. Possibly, if it happened at
the same tine. There's definitely grey area as to
whet her they built it not according to plan at that tineg,
or a year or two later, they altered the stairs and the
| anding to create that additional third unit, and then
moved the kitchen and the bathroom

|'ve | ooked at the floor plan of the past BZA
approval and then what's in the record as the floor plan,
and the pictures in the Zillowlisting. Things
definitely changed. It's within a year of what they're
saying that is.

Regardl ess of what happened, it just generally
supports the time line and the fact that this Applicant
was kind of left wth this situation rather than had
any part in converting it. Wuether it's relevant or
not, | just feel like it supports the tinme line and the
overal | exceptional situation for the current owner.

BZA CHAIR H LL: Well, thanks, M. Bradford.

And | appreciate -- we only see the Ofice of Planning
for a brief mnute or two, and then we read the report.

It's helpful to know all the research that you' ve done
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to get to this point to give us the report.

Ckay, who's next? Anybody?

MR, SULLIVAN. M. Chair and Board, if | m ght
add -- and this mght go to the part of the exceptional
condition -- the location of the property is really close
to Georgia Avenue, an MJ zone. There's an apart nment
bui I ding one property away, two properties away.

There's al so an apartnment building in the other
direction in the zone, a non-conformng apartnent
bui | di ng.

So that mght also be sonething that woul d
| ead sonebody to think, okay, | can do this. And while
| would | ove every person to cone to ne first before
t hey purchase a property, and we can explain to them
everything, clearly, it doesn't happen.

|'"msure there's a ot of situations out there
where people are holding onto existing three-units,
because a | ot of tines, when people cone to ne, they
say, well, this guy didit, this guy didit, and this
guy did it. So why can't [|?

And | say, well, there mght be reasons for
that. [t mght be that they don't have approval for
that, but it doesn't come up often that people nove
forward to correct that.

| think it's inportant and hel pful to note
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that he would have to go through this. If this gets
approved, then he has to go get a building permt
application. Then they're going to reviewit, nake sure
everything is done correctly, and then get a Cof Oto
be in full conpliance, which he wants to be. That's
what he's trying to get.

And there's no way out for him as in there's
no text amendnment to be had. There's no alternative.

He |oses a lot if he can't get out of this. And nobody,
in my opinion, is incentivized by an approval on this.

There's not a lot of these. There's enough.

As we've said, there's a consistent |ine of
interpretation on this in about seven cases over the
| ast ten years.

Peopl e are not knocking down the doors,
cheating, and then comng to the Board saying, oh, give
me approval now because | didn't know what | was doi ng.

I[t's not a strategy to pursue, for sure. |It's not in
your best interest to do it.

It's nore, we're here now. How do we get to
strict conpliance wthout |osing hundreds of thousands
of dollars, evicting tenants, and experiencing all the
financial somewhat-catastrophic difficulty that comes
with that?

BZA CHAIR HILL: Ckay. Ckay, all right.
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Does anybody have any other -- well, first of all, M.
Saki nejad, is there anybody here w shing to speak?

MR SAKI NEJAD:  No.

BZA CHAIR HI LL: Ckay, great. Thanks.

All right. Does the Board have any final
questions? Again, | don't think I'"'mgoing to be able
to decide this now | think we're going to do it unti
next week agai n when Chairman Hood is com ng back for
t he other ones, but anybody got any final questions?

Go ahead, Chairman Hood.

ZC CHAIR HOOD:  |I'mjust going to throw it
out to you, M. Sullivan, as well. Wth all this going
on, | know you said there's not a major demand for it,
but again, applicants and | egal counsel in the field
can al so introduce sonething to help correct this or
make a recommendation to the Ofice of Planning.

| don't know how you do it. | don't know.
| can't even give you advice on it, but that's sonething
you may want to think about.

MR SULLIVAN: | think this one's nore
difficult than the other cases of units in a basenent.

That one has perhaps a path. Wat | would reconmend
woul d probably put me out of business if |I was asked
to say too nmuch on the Zoni ng Regul ati ons.

ZC CHAIR HOOD:  You know what? Wen | asked
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you that just now, | thought about that. So anyway,
"Il just leave it at that.

MR SULLIVAN: It's about the Applicant. And

this is a DCresident, and he's in a tough situation.
Qbviously, it's not about ny workl oad.

But it's hard for me to see a path to how you
fix a 900-foot rule unless you have a special exception
for relief fromthe 900-foot rule based on certain
criteria, but I'd leave that to the Ofice of Planning.

ZC CHAIR HOOD: So in other words, if there's
no path -- and I'mjust saying this out here for the
future. So there's no path. This situation, we won't
come down and say, |look, you did it before, so you're
going to go through something simlar from here going
forward

That's all | want to say. |'ll |eave that
al one. Thank you.

BZA CHAIR HI LL: GCkay. For the Ofice of
Pl anning, | think a special exception on howto fix this
woul d be wonderful, okay? So that's ny two cents.

Ckay. M. Sullivan, | think you' ve said it
all, but do you want to say anything at the end?

MR. SULLIVAN. No, | don't have anything el se.

Thank you, Board nenbers. | appreciate your tinme and

consi deration of this.
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BZA CHAIR HI LL: Ckay, great. Al right, I'm
going to just nake one comment, which is for the
Applicant. [I'msure they're |istening.

This is a big struggle for the Board. |It's
not sonmething that we take lightly, and it takes a | ot
of tinme to figure out. So thank you all very nuch.

And 1'mgoing to close the hearing and the record.

Ckay, so a decision. Again, next week, which
s 11/29, that sounds great.

Ckay, do you guys want to -- Madam Secretary,
did you hear that? |Is that okay?

MS. MEHLERT: COctober 29th.

BZA CHAIR H LL: Ch, yes. | wote down 11
on both of them Ckay, right. COctober 29th, right.

Do you all want to take lunch? It's 12:50.

| don't know. Do you want to try to do -- how many
do we have left? W have two left. Do you want to take
a qui ckish Tunch? Do you want to try 30 mnutes? Ckay.

ZC CHAIR HOOD:  That's fine.

BZA CHAIR HI LL: Ckay, thank you.

(Wher eupon, the above-entitled matter went
off the record at 12:51 p.m and resuned at 1:36 p.m)

BZA CHAIR HI LL: Ckay, great. Madam
Secretary, can you call our next case?

MS. MEHLERT: Yes. The Board is back from
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its lunch break, returning to the Hearing Session. Next
I's Application Nunber 21326 of Ehsan Jazini.

As anended, this is a self-certified
application, pursuant to Subtitle X 8§ 901.2, for special
exception under Subtitle D § 207.5 to allow the rear
wal | of a row building to extend farther than ten feet
beyond the farthest rear wall of any adjoining principal
residential building on any adjacent property, and under
Subtitle U8 253.4, to allow an accessory apartnent on
the second floor of a new accessory structure.

This is for a newthird floor and three-story
rear additions to an existing, two-story, attached,
principal dwelling and accessory apartnment on the second
floor of a new, two-story accessory structure in the
rear yard. |It's located in the R-3/GTI zone at 3546
Wi t ehaven Parkway NW Square 1296, Lot 384.

To review, there are two parties in
opposition: Peter and Al lison Courtois and Robert
W nthrop Huffman. The hearing began on Cctober 1st and
was continued with the Board requesting subm ssions from
the Applicant and parties in opposition. Participating
are Chairman H I, Vice Chair Bl ake, and Chairman Hood.

And as a prelimnary matter, there is a notion
fromthe Applicant to waive the filing deadline to submt

suppl emental information in the record in Exhibit 54A
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BZA CHAIR HI LL: Geat. |If the Applicant can
hear nme, if they could please introduce thenselves for
the record?

MR SULLIVAN. Thank you, M. Chairman and
Board nenbers. This is Marty Sullivan, on behal f of
t he Applicant.

BZA CHAIR HILL: Geat, thank you.

Unl ess the Board has any issues, |'m going
to go ahead and allow the information into the record
because | want to see where we are wth everything.
And does ny Board have any issues?

Ckay. Hearing none, go ahead, Madam
Secretary. | knowit's in the record here. |'mjust
kind of noting what it is.

Let's see. M. Courtois, could you introduce
yourself for the record?

MR COURTOS: |'mPeter Courtois, and |I'm
a nei ghbor at 3548 Wit ehaven Parkway in opposition.

BZA CHAIR HI LL: Ckay, great. M. Huffman,
coul d you introduce yourself for the record?

MR, HUFFMAN.  Wn Huffrman. | amthe
adj oi ni ng nei ghbor in 3544 \Witehaven Parkway.

BZA CHAIR HILL: Geat, thank you. One
second.

Ckay, all right. | know that you all know
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this is a continued hearing based on sonme of the

di scussions and information that the Board had at the
time. So, I'mgoing to go around the table and see what
has happened or what's new since the last tinme, what
subm ssions there are.

M. Sullivan, could you please bring me up
to date?

MR, SULLIVAN. Yes. Thank you, M. Chairnan.

So, the request for the Applicant was to file sonething
showing a location of a skylight and a sight line to
that skylight. And we have filed that. | believe it
was Exhi bit 49, 49A, and 49B.

BZA CHAIR HI LL: Yep. GCkay, | remenber that
request. Before | turn to questions, that was the only
request, wasn't it, M. Sullivan? | can't renmenber.

MR SULLI VAN  Yes.

BZA CHAIR HI LL: GCkay. M. Courtois, were
you al so asked to submt sonething, or could you bring
me up to date as to what happened on your side since
we |ast net?

MR COURTOS: Yes. W had the same request
to provide information about privacy and al so any ot her
comments on sone of the new plans that were introduced
I s our understanding of the request. So, we submtted

information on the 8th, | believe, was the first date
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of the request for information and then final responses
on the 15th. And we've done that.

BZA CHAIR HI LL: Ckay, great. M. Huffnman,
could you tell ne what we asked of you, if anything?

MR HUFFMAN. | was also to provide photos
hi ghlighting the privacy issues, including the
skylight, which | submtted on Cctober 8th. The file
sizes were too large or not in PDFs, so | converted them

And it is into the record, | think, either a day or
two after.

BZA CHAIR HILL: Ckay, great. Ckay. | don't
really -- M. Blake and Chairman Hood, you know, again,
what had happened is we had a pretty full hearing on
the nerits. And then, as | recall, there was sone issues
and questions concerning the skylight and privacy
I ssues.

And then, | think, M. Huffman, | thought that
you, right, you weren't sure about sone of the plans,
| thought, or something. And so, we wanted to give you
more time to take a look at them | think that was al so
what | renenber the discussion being about, correct?

MR. HUFFMAN: Correct. The follow up email
| received was specifically for privacy and skylights,
so | didn't -- | thought we were narrowmy focused on

t hat .
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|'d love to cover sone of the inaccuracies
in the plans, if you guys have time, so. And, very
prepared to do that.

BZA CHAIR HILL: Ckay, all right. M. Bl ake,
do you have any questions before | get to nmaybe M.
Huf f man' s comment s?

VI CE CHAI RPERSON BLAKE: Thank you very much
for the pictures fromall the different angles on the
skylight issues and on the privacy issues.

My first objective was to determ ne whet her
the skylights were at risk or not, which is a comment
that M. Sullivan had nade earlier in the hearing. The
skylights are not at risk. Therefore, they are not
excl uded from our eval uati on.

That said, the other issue that came up for
me was privacy. | had had a personal experience that
caused ne to be relatively sensitive to privacy issues
wWth regard to voyeurs. So to sone extent, | think that
| appreciate the information that was provided. It
hel ped ne get sonme better insights as to the privacy
i ssues in terms of the skylight, as well as, the rear.

And if there are any additional coments, it
woul d be hel pful. Thank you.

BZA CHAIR HI LL: Ckay, thanks.

Chai rman Hood, do you have any questions right
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now?

ZC CHAIR HOOD: | don't have any questions
or comments, but | too want to thank everyone for
submtting the additional information that we had asked
for and the pictures, as well. Thank you.

BZA CHAIR HI LL: Ckay, great. Thank you.

Let's see. M. Huffman, you said you think
there's sonme discrepancies between the plans?

MR. HUFFMAN:. Not between the plans. It's
the plans and mainly where the balcony is shown on the
chart. [It's actually nmuch farther dowmn. |t shows the
bal cony stopping before the grade goes down.

The grade shown on the plan is inaccurate.

It kind of has a sloping downgrade, and the bal cony is
back before the grade slopes. The reality of that, when
it's 23 feet out, it's nuch farther. And it's al nost

-- | nean, I'mlooking at it right now It's down after
the grade has al ready conpl eted, finished.

So, the idea that there wll be no in-fil
or retaining wall now just doesn't nake any sense. Even
the farthest-out first-floor bal cony, by design, wll
have to be at |east towering over us by 20 feet.

BZA CHAIR HI LL: Gkay. And M. Huffman, |
appreciate that you're looking at the plans. | nean,

you're not an architect, correct?
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MR. HUFFMAN. Correct.
BZA CHAIR HI LL: GCkay. And neither are you,

M. Sullivan. However, if you -- | don't knowif | need

your architect to try to explain, or if you guys have

kind of talked. Like, I just want to nmake sure there's

no di screpancy.

And so first, maybe I'll see, M. Huffnman,
do you know whi ch exhibit you were looking at to try
to nmake your clainf

MR, HUFFMAN: Yes, | apol ogize. G ve nme one

second. It's Exhibit 66, Slide 3 -- excuse ne -- Slide

4.

BZA CHAIR H LL: G ve ne a second.
Si xty-six?

MR. HUFFMAN:. Sure. It is -- oh, excuse ne,
| apol ogize. It is 52A and -- 52A, yep.

BZA CHAIR HI LL: Ckay, so, I'msorry. | see
a picture in Exhibit 52A. 1s that the one?

MR, HUFFMAN: | have 52A as Elevations wth

Proposed Screeni ng.

BZA CHAIR H LL: Ch okay, I'msorry. |
clicked the wong one.

MR, HUFFMAN:  Sure.

BZA CHAIR HI LL: Ckay, Elevations with
Proposed Screening. Ckay.
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M. Sullivan, your architect's not with you,
are they?

MR SULLIVAN. M. CGordon?

BZA CHAIR HILL: Geat. M. CGordon, could
you introduce yourself for the record, please?

M. Sakinejad, could you bring up -- what's
M. Gordon's first name, M. Sullivan?

MR, SULLI VAN:  Geor ge.

BZA CHAIR HILL: Okay, great. M. Gordon
can you hear ne?

MR. GORDON: | can hear.

BZA CHAIR HI LL: G eat. Could you introduce
yourself for the record, please?

MR GORDON:  Yes. |'m George Gordon,
architect for the project.

BZA CHAIR HI LL: Ckay, great. M. Sakinejad,
coul d you please pull up Exhibit 52A?

MR SAKINEJAD: Up in just a second.

BZA CHAIR HI LL: Yep.

(Pause.)

BZA CHAIR HILL: That's 53A. That's the one
that | clicked on, | think. You're one up, M.
Saki nej ad.

MR HUFFMAN.  Chai rman, while we actually

have that slide up, do you mnd -- that actually m ght
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al so highlight in a concise manner what |'mtal king
about .

BZA CHAIR HI LL: GCkay. Do you want to pull
that up real quick? Ckay, great.

MR HUFFMAN. So, this is -- sorry, go ahead.

BZA CHAIR HILL: No, go ahead. Just explain
your comment .

MR. HUFFMAN:. This is just a rendering,
obvi ously. W took the house that was grandfathered-in
and just put it overlapped next to mne and noved it
out, which is around where the bal conies will be
extending. It'll actually be a little worse.

So, if you see the top of those stairs, of
the first flight of stairs -- excuse ne, the second,
that's where the grade actually begins. On the
Applicant's property, it's just a steep slope. So,
they're proposing no retaining walls and just a wood
fence, but by design, that's just not maki ng sense.

On their actual plans, if we switch back to
the designs, if you notice that, the first patio w ||
inreality be nmuch farther out than that if you do the
di stance. |t does not start where the grade begins.

It ends after the grade is finished.
In term-- in summation is another expl anation

of, you know, it's so far out that the Applicant nerely
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has to turn his head, and he sees directly into al nost
every aspect of ny home and especially M. Courtois',
directly into his bedroom

BZA CHAIR H LL: So M. Gordon, can you hear
me?

MR GORDON:  Yes.

BZA CHAIR HILL: I'mjust having a little --
| just wanted to be able to visualize what M. Huffnan
thinks he's seeing. Do you understand what he thinks
he's seeing?

MR. GORDON: Not exactly. | don't know.
Honestly, | don't know. The relationships to grade,
certainly, at the front of the house are accurate.

| mean, |'mwondering if it's just a question
on where the site section is cut, whether we're talking
about the relationship of the first-floor level to the
rear yard.

You know, the slope of the site is
I nconsi stent. Fromjust a graphic point of view, it
depends on where you're going to cut that section.

MR, HUFFMAN. M. Gordon, so, the first-floor
| evel, that's flat. And it's shown as just kind of a
meandering slope. On your diagram when you get to the
| ast post of the first-floor deck, that's actually where

the grade begins. Then there's a steep drop-off.
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And as you can see in the pictures | submtted,
we have a, kind of, two-tiered with a retaining wall,
so it's, kind of, alnost two plots. The Applicant's
property, it's lawn right nowwth that grade going al
the way down. The plan design has it stopping before
the grade does that steep drop, but the reality is it's
substantially farther than that.

MR COURTOS: M. HII, thisis Pete
Courtois. If you go on that exhibit that's up now and
show t he other view that shows ny property, | think
can help add to the discussion.

BZA CHAIR HILL: It's the next one down.
Ckay.

MR COURTO S: That one right there. |[If you
| ook at the grade frommy side of the property, what's
not accurate is the retaining wall on ny property is
four and a half feet high fromthe grade.

So, if you take the space that's between ny
building -- the hone itself and the retaining wall to
the right, it is conpletely level. And it's only four
feet down fromthe top of that, four and a half feet
down fromthe top of that retaining wall, rather than
you know, | can't see the scale exactly on this image.

It doesn't have any slope there. It is

conpletely straight. And that flat, |evel area goes
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all the way across into the Applicant's area at that
sanme point, and then fromthere sl opes down
consi derably, as Wn is discussing. And so it's just
not accurate.

And | don't know where these grade |ines cone
from or these elevations of the ground because
obvi ously, at the building, they touch each other. So,
there's no grade there by the building except below the
basenent, so it would be |evel.

Like | said, in that space where the porches
are shown, it is absolutely level on nmy property and
on the Applicant's property. And it slopes down
significantly fromthere.

MR HUFFMAN. And | do, again, want to just
hi ghlight, you know, the crux of what |'msaying is that
it's actually nmuch farther out. And | think the photos
that | submtted make it relatively clear that the
farther out the decks go, the deeper they can see inside
I nto our houses.

MR. COURTO S: Absol utely.

BZA CHAIR HILL: Ckay. Al right, let nme see.

M. Gordon?
MR GORDON:  Yes.
BZA CHAIR HI LL: | don't know what |'m going

to do wth this just yet, but do you understand where
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they may be having a discrepancy in thought?

|'"mjust trying to understand. |'mnot having
an argunment. Do you think you know what they're talking
about ?

MR. GORDON:  As | understand it, | think
they' re tal king about the way that a slope of the
property is shown in these drawi ng sections.

| mean, | can tell you that the dimension from
the face of the building or the property lines to where
those decks are, those dinensions are accurate. The
conparison with how far the deck extends toward the rear
yard is really based on where the property lines are
| ocated, not on how the slope of the land is represented.

BZA CHAIR HI LL: Ckay. Ckay, | understand
that statenment. Al right.

MR. HUFFMAN. M. CGordon -- sorry. If | could
ask M. Gordon a question?

BZA CHAIR HI LL: Yeah, sure. Go ahead.

MR. HUFFMAN: Based on the neasurenents in
the diagram the front porch will be nmuch farther out
on Pete's, where you can see Pete's retaining wall.
|f you're looking at ny diagram it's nuch farther down
the fence, alnost hal fway down the slope |ine.

So, you know, you coul d adjust the plans and

fix them | understand that. |'mjust trying to point
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out that this doesn't particularly show the scale and
depth accurately of those deck projects and then al so
just the actual inpact that it will have on our privacy,
which | tried to do wth the photos.

That's where it actually will end by
measurement, versus this is a different -- that's not
accurate.

BZA CHAIR HILL: Ckay, all right. That's all
right. 1'mjust trying to think this through, M.
Sul I'i van.

So, the plans are what the plans are in termns
of what M. Gordon has provided us. And so, that has
where the end of their property line is and where they
say the deck is going to go out to, and that is what
the architect has said.

And what you're saying, M. Huffman, is you
think it goes out further than that?

MR HUFFMAN: |If you take a tape neasure and

you nmeasure out those exact dinensions, it is --

especially on, you know, |'Il speak to ny property, it
I's not where the grade begins to lower. It is alnost
half -- it's about hal fway between that fence on the
sl ope.

BZA CHAIR HI LL: Okay. Al right.
MR, HUFFMAN. It's just not shown to scale.
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It's actually nuch farther out. |'mnot saying the
measur enent, you know, the dinmensions are wong, but
the way that it's displayed on this diagramis not
accurat e.

BZA CHAIR HILL: M. Huffman, | can't believe
your statement, nmeaning that this is what an architect
has put together for us to | ook at and review.

So, | can see how maybe it | ooks different
to you as opposed to what you think is where the grade
s, and | don't know. |I'mjust kind of -- |I'mthinking
this through for the first tinme in this way, right.

| nean, an architect has provided me with sone
drawi ngs. And that's what their job is, to know where
the property line is and what's going to happen. This
Is what they're going to have to build if this were
approved. So, | just need a mnute to kind of think
through this a little bit and also |let ny Board think
t hrough this.

MR HUFFMAN: | apologize to interrupt. M.
Juppenl atz did address this on our Cctober 1st. She
was a witness, and she provided sonme slides that did
show this, so.

BZA CHAIR HILL: Ckay. Al right. I'm
sorry. Mke, can you just drop the slide deck? Thanks.

Ckay. Go ahead, M. Bl ake.
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VI CE CHAI RPERSON BLAKE: M. Huf frman, what
woul d you think the inplications are of your concern
wth the slope? The fact -- if it is slightly greater
t han you thought, what exactly would that do to hurt
you? How could that be adjusted -- addressed?

MR. HUFFMAN: There are a few points wth
that, mainly that those will be 20-foot-high wood
pl anks, you know, that are extending pretty far out with
no -- they've stated no ground |l eveling and no retaining
wal | .

You know, based on the neasurenents in that
diagram that's not going to make sense. That's a
different structure than they' re show ng here.

VI CE CHAI RPERSON BLAKE: So your concern is
the structural integrity; is that what you're saying?

MR. HUFFMAN. No, sorry. M nmain concern is
the distance that it's going out. |If you |look at the
pictures, you realize every foot that they're going
di stance out, that they're asking for a special
exception for, gives themsubstantially nore views
directly into all of our hones.

So, if this was accurate and that, you know,
pati o stopped, say, at the end of ny patio, that's
different. But it is extending very far out into the

backyard, which, again, just gives themfull view of
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VI CE CHAI RPERSON BLAKE: So a qui ck question.
Wien you tal k about direct views into your honme, woul d
that be a situation where you would go to the edge and
wrench your neck around and | ook into your place? O
woul d it be some casual way you would just have to | ook
into your -- how would --

MR HUFFMAN. Based on this design and in
general, they would just -- if you were | eaning your
el bows on the left side and | ooked to your left, you
woul d have full views,

VI CE CHAlI RPERSON BLAKE: And how far would
your honme be fromthat viewpoint?

MR HUFFMAN. It's 39 feet.

VI CE CHAI RPERSON BLAKE: It would be 39 feet
fromthat viewpoint?

MR HUFFMAN.  Yes.

MR COURTOS: That's the furthest out?

MR HUFFMAN. No, |I'msorry. Pete, is that

MR COURTAOS: It's in range of --
MR HUFFMAN:  Actually, no, yeah. 1'msorry.
It is.
MR COURTAOS: Well, at the very end of the
deck, you're 39 feet out. Wuen you are at the -- these
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decks are, you know, what? | think they're 16 feet w de.

And so, depending on what |evel you' re on and where
you | ook, you know, you're 12 feet away from | ooki ng
into ny bedroom for exanple.

VI CE CHAI RPERSON BLAKE: Ckay. So, the gap
woul d be about 12 feet at mninmumand 40 feet otherw se?

MR, HUFFMAN:  Correct.

MR. COURTO S: Numbers in that range. 1'd
have to | ook at them again.

Clearly, the pictures that | showed of the
view i nside ny bedroom | was standing sort of about
where the beginning of the deck was. It's not there
right now, so, you know, within a foot or two. | was
st andi ng where the deck woul d begin, and you coul d | ook
straight in.

And then if you're putting a third deck up
-- athird floor on top of it, you would have nore of
aview |It's another foot in where you could
potentially see even nore into there because you al so
have a deck up there.

So it's just a matter of turning around, not,
hey, I"'mgoing to try to sneak in, |like peeping Tom or
somet hing. You just turn around.

VI CE CHAI RPERSON BLAKE: | think | have a

rough under standi ng of what you're saying. | just think

Neal R. Gross and Co., Inc.

125

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N o o B~ W DN

N N DN NN R R R R R R R R R, e
a A~ W N B O © 00 N oo o A W N -, O

in a row house environnment, you are pretty close, period.
Even in our residential zones, you're going to be at

ei ght, you know, you're not that significantly spaced

bet ween properties, so there tends to be an el enent of

this.

And | know in row houses, typically, if you
don't have windows in the side yards where you're facing
back, we don't anticipate necessarily that you're
| ooking around to see in people's hones.

Ckay, thank you very nuch.

BZA CHAIR HI LL: Ckay, thank you.

All right, et me see. M. Sullivan -- or
actually, the architect's here, Gordon.

You know, |ike, so you guys, that deck, the
roof deck, right, that is a matter of right, neaning
-- you're here for the extension, right. So, does that
roof deck go all the way out to the end? Right? And
if -- I"mjust asking a hypothetical. |'masking a
questi on.

| f you guys took the roof deck, meaning just
a fence, if you have the fence out to whatever the matter
of right thing is, would you still be able to ook into
that skylight?

MR SULLIVAN.  I'msorry. Fromwhat point

are you sayi ng?
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BZA CHAIR HILL: I'mtrying to | ook at -- and
| wish | could come up with a diagramhere. Hold on

MR, SULLIVAN. There's no way | coul d see
anybody | ooking into that skylight down. You'd need
a periscope view. You' d be going back at l[east 30 feet.

And then you'd have to nake a right turn and | ook down
into a box that's about three feet before you get to
open up into the space.

Al'l the addition is matter of right. The top
story addition's conpletely a matter of right.

BZA CHAIR HILL: | know you've nentioned the
top story addition is matter of right, but the
extension's not matter of right. So, it would only go
out so far on the third floor, and that's what |I'mtrying
to just quickly understand.

And | understand you're saying that it's an
incredible difficulty to do what this person is
concerned about. | just was trying to understand.
can figure it out now, | guess, nyself.

MR SULLIVAN: Yeah. You'd be on a deck on
the second -- you'd be on the third story, what becones
a balcony at that point. It's the roof of the second
story. And you'd be even with the skylight and about
30-sone feet away fromit.

BZA CHAIR HILL: GOkay, |'ve got it. Okay.
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|'ve got nmy answer on that one. Ckay.

MR, HUFFMAN. M. Sullivan, did you say the
second or third story deck is -- yeah, okay. Al right,
' ve gotcha.

BZA CHAIR HI LL: Okay, let's see. Does the
Board have any ot her questions of anybody? ay. So,
you guys, | nean --

MR, SULLIVAN. |'d like to respond a little
bit that |'ve been hol di ng.

BZA CHAIR HILL: That's right. | forgot
about the rebuttal. GCkay, give me a second. Gve ne
one second. | forgot about the rebuttal.

Before | do that, the Ofice of Planning, you
guys don't have anything to add, do you, fromthe | ast
time?

MR MTCHUM H. This is Joshua Mtchum
wth the Ofice of Planning. W have no new
I nf ormati on.

BZA CHAIR HI LL: Ckay, thank you.

M. Sullivan, before you give your rebuttal
-- M. Blake, you have your hand up?

VI CE CHAI RPERSON BLAKE: It's for the parties
I n opposition. The Applicant has proposed a couple of
things to mtigate sone of the privacy issues,

specifically some screening. Part of that was
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retracted because of an agreenent they nade ot herw se.

Had you reviewed the project with the
screening in place, and how does that address sone of
the issues you have?

M. Huffman, you can go first.

MR. HUFFMAN:. There's a |lot of ways to skin
a cat, and this is just, you know, another way to stil
have an expansive deck that's intruding on privacy.
And, you know, lattice, you can put lattice up, that's
then going to have an effect on the light and air.

It's just part of an overall broader point
of, this is a very invasive and massive project that
they' re asking for the special exceptions. And |I'm not
seeing the reasons why they shoul d be granted.

VI CE CHAI RPERSON BLAKE: Well, no. Qur goal
Isto-- we'll determne that, but we need to figure
out if they can mtigate sone of the potentially adverse
effects, right.

So, |'masking you, is the screening they put
up -- and there are many ways to skin a cat, as you say.

Qur goal is not to inpose the nost expensive way to

skin acat. If we can do it in an inexpensive way that
fits the bill, we prefer to do that, right.
So, back to what we said about Mster -- is

there, the screening that they proposed did address sone
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of the issues, particularly fromthe third-floor
bal cony, | believe; is that right?

MR COURTOS: |'d like to coment first.
Wn, you can add if you -- if | don't address everything.

| think it just changes the problem W've
rai sed concerns fromthe beginning, one, with air and
light and that inpact on us, two, with significant
privacy issues, and the whole, you know, use of the
property and the character of the neighborhood. Those
have been our concerns fromall al ong.

|f they add sonme screening, they can contend
that it doesn't have the sane inpact on our privacy,
but then it nmakes the air and |ight issue even nore
severe. So it's, again, skinning a cat a different way.

It doesn't address our overall concerns with air and

l'ight, privacy and enjoynent, use of our property. It
changes the entire character of it.

And |'m not even addressing whether, you know,
It 1ooks cheap. W haven't seen enough about the actual
construction of it, so, you know. Is it going to be
tacky just to try to address part of a concern that
doesn't fully address it? It gets nore involved than
just saying, oh, that solves everything. It doesn't
solve, really, anything.

VI CE CHAlI RPERSON BLAKE: Ckay, thank you.
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BZA CHAIR HI LL: Gentlenmen, the way this now
works, M. Sullivan has an opportunity to rebut the
things that were said. And then you guys can have any
qguestions you m ght have concerning his rebuttal, but
only his rebuttal. And then we're going to have
concl usi ons from everyone, and the Applicant gets the
| ast concl usi on.

And so M. Sullivan, you had sone rebuttal ?

MR, SULLIVAN. Just a little bit, yes. | have
a question for M. Cordon.

M. CGordon, is the representation of the
proposed addition in relationship to the existing
bui | di ngs adj acent to it accurate, regardless of the
grade below it?

MR, GORDON: Yes. We took all of that off
of the survey that was perfornmed |ocating the adjacent
bui | di ngs and the property lines, as you would usually
expect froma |and survey.

MR SULLIVAN. The other thing I'll note is
we had some gradi ng planned and retaining walls planned
in previous plans, but that was taken out at the request
of Ms. Collin, the property owner to the east at 3544.

Regarding the screen, sone clarification.

We are proposing, if the Board sees that as mtigative,

a lattice-like screen which lets light through but
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di srupts views on the first half of the bal conies on
the second and third story so that the Applicant still
has a view out.

When we asked Ms. Collin, the property owner
at 3544, M. Huffman's landlord, they said they don't
want that screen. So, that was the reason for the late
subm ssion. W originally proposed screens on both
sides, and then we pulled back the east side. So we're
proposing a screen only on the west elevation and not
on the east.

"Il note, there was a rendering put up by
M. Huf frman, which | think was not representative of
the proposal. It has us much higher than the |arge
addition two doors down. And it has our accessory
bui I ding larger than that accessory building, which is
huge. So, | don't think that that was accurate. And
| think that's all | have.

Regardi ng privacy, privacy, you know, it's
relative in an urban setting. It's not possible to have
100 percent privacy between properties that are so close
t oget her.

W have pointed out previously that the
current situation with privacy is, we have M. Courtois
| ooki ng back at us fromhis addition that goes well past

the current rear wall of the Applicant's house.
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And then it's alnost, |ike, the sane space
with M. Huffrman when you look to the left of the existing
porch and |l ook into his property. So, the relative
privacy is significantly inproved fromthe existing
situation, in our opinion, in that sense.

And no views into any skylights, of course.

The Applicant's not interested in peering into a
nei ghbor's property. If they were, they'd find a way,
| ' msure. Anybody could in an urban setting.

So, the purpose of this is to not have proposed
addition, the relief part of the proposed addition,
changing the privacy situation in such a way that it
makes it, say, inpossible not to be Iooking into that
nei ghbor's property, | would say.

BZA CHAIR HI LL: M. Sullivan?

MR, SULLIVAN. That's all | have. Thank you.

Yes?

BZA CHAIR HILL: No, that's okay. | just
wanted to nmake sure we didn't get to conclusions with
what ever your rebuttal was.

CGo ahead, M. Bl ake.

VI CE CHAI RPERSON BLAKE: Wi ch exhibit, just,
| want to conpare the two, has the screening on both
sides and which one has it -- would give ne an exanple

of wi thout?
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MR SULLIVAN. So one exhibit has -- we
submtted a screen, one elevation at, | think it was
42 -- 52A has both sides. It has the screening on both
el evati ons.

And then the elevation that doesn't show the
screening would be -- well, | guess it was the nost recent
el evation before the hearing, 39C

VI CE CHAI RPERSON BLAKE: So you're saying 52A
has both el evations with screening?

MR, SULLI VAN:  Yes.

VI CE CHAI RPERSON BLAKE: But 39C does not have
t he screening?

MR SULLIVAN. |t doesn't have either.

VI CE CHAI RPERSON BLAKE: Because you renoved

MR, SULLIVAN. No, I"'msorry. There's
nothing in the file -- and we woul d update it or could
update it. | don't think we have an el evation.

So what we're saying is, the west elevation
that we've submtted -- the east elevation that we've
submtted will not have a privacy screening. So, that's
In there at 39C. The west elevation we're proposing
screening is 52A.

VI CE CHAI RPERSON BLAKE: Gkay. VWhich -- 52A

has -- okay, which one has screening on both el evations?
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There nust have been -- you put out an earlier one that
had screening --

MR SULLIVAN:. That's 52A

VI CE CHAI RPERSON BLAKE: Fifty-two is the
conpl ete?

MR, SULLIVAN. Yeah. And actually, | don't
t hi nk we have an el evati on show ng only one screen.
|"msorry. No, we do. |I'msorry. So, there's two
drawi ngs within 52A

VI CE CHAI RPERSON BLAKE: Can you pull them
up? Is that possible?

BZA CHAIR HI LL: Sure, go ahead.

M. Sakinejad, could you just pull up 52A
pl ease?

MR SULLIVAN:  And while he's pulling them
up, because there are two drawings, this is the east
el evation. So, what we're saying is, you can disregard
this elevation and use the Exhibit 39 el evation that
was already in the file.

And as to the west elevation that's in this
sane exhibit, that's what we're proposing. 1'd be happy
toclarify it wwth a cover letter in followup or
separate filings.

Qur correction to this was just to send a

| etter saying that the owner of the property at 3544
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was not in favor of the screening provided on the east
el evation and that we were w thdraw ng that proposa
just as to the east elevation.

VI CE CHAI RPERSON BLAKE: (kay, thank you.

BZA CHAIR HILL: Al right. M. Sakinejad,

i f you could drop that?

ZC CHAIR HOOD: | have a quick question.

BZA CHAIR HI LL: Go ahead, M. Hood.

ZC CHAIR HOOD: | want to ask M. Huffman and
M. Courtois, if -- the way situations are right now,
and | know we're tal king hypothetically here, can they
see in your place right now, as it is right now?

MR HUFFMAN:  No.

ZC CHAIR HOOD: So they can't see in your place
right now? If |I go stand back there, | can't stand there
and just look in your place?

MR. HUFFMAN:  Correct.

ZC CHAIR HOOD: Ckay. M. Courtois, is it
the same way --

(Si nul t aneous speaking.)

MR. HUFFMAN. My bad.

BZA CHAIR HILL: That's all right. | haven't
had that happen since the very beginning of COVID.

ZC CHAIR HOOD: Al right, thank you. Maybe

| shouldn't have asked that question. Thank you.
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BZA CHAIR HILL: GOkay. M. Sullivan?

MR SULLIVAN. Yeah. W' ve submtted photos
tothe file that --

BZA CHAIR HI LL: No, no.

MR SULLIVAN. -- shows the privacy
situation. Go ahead, sorry.

BZA CHAIR HILL: Wy did the person not want
t he screening? You don't know?

MR, SULLIVAN. Yeah, | have it in an email
fromM. Ferster. And | can find it in a second. |'l|
find it in one second. It was just the visual. They
didn't want to | ook at the screen.

BZA CHAIR HILL: Al right, she didn't want
it. GCkay, all right.

M. Huffman, do you have any questions for
anyone based on the rebuttal ?

MR HUFFMAN: | do. M. Sullivan stated that
our, you know, the granting of the special exceptions
w || enhance our privacy fromwhat we have now. |'ve
subm tted photos specifically for you guys to be able
to see that that is denonstrably false. The view that

BZA CHAIR HILL: M. Huffrman, I'msorry. 1I'm
trying to understand your question. You'll get an

opportunity to do a concl usion.
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There's not really a whole Lot of rebuttal
that M. Sullivan kind of threw out, but did you have
any questions concerning his rebuttal ?

MR. HUFFMAN: Yes, in the sense that, you
know, I'mglad that Ms. Collin came to an agreenent in
the first place and doesn't want privacy screening.
None of that was communicated with ne.

So, you know, | have a two-year additional
| ease here. | amthe affected party. And | nean this
in the nicest way. M. Collin's a fantastic woman, but
| live here. She lives in Seattle. So, for all this
-- okay.

BZA CHAIR HILL: That's all right. You don't
have a question in there?

MR, HUFFMAN:  No, just a rant.

BZA CHAIR HILL: Ckay, that's all right.
Ckay. We still mght -- let ne think.

Anyway, the Board can do it. The Board has
the ability to ask for things that they think mght help.

However, what |'mnot clear on is whether the privacy
screening woul d now make Ms. Collins -- was it Collins
-- wthdraw, | nmean, cone back as a party in opposition.

M. Sullivan, she w thdrew her party status,

right -- I'msorry, she withdrew her opposition? And

you don't know if that screening --
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MR, SULLIVAN.  She did, subject to plans that

we agreed on that did not include screening. So, |
reached out to her counsel because we woul d need her
okay to change that agreenent.

BZA CHAIR HI LL: Right, | understand.

M. Huf fman, woul d you like the screening?

MR. HUFFMAN: | would actually like the
speci al exception to be denied.

BZA CHAIR HILL: No. That much | got, M.
Huf f man. That's the whol e reason why you're here.
Wul d you |ike the screening?

MR, HUFFMAN:  No.

BZA CHAIR HILL: Gkay. Al right, there you
go.

Ckay. M. Courtois, do you have any
questions, and | apologize if |I'mbutchering the nane,
questions about the rebuttal ?

MR. COURTO S: You got it right that tine.

Thank you. | don't have any questions.

If you're going to ask ne the same. |If you're

going to ask ne the question about the screening, it's

an unsettled answer now. | think screening cones into

play once we know what's going to happen with the special

exception because --

BZA CHAIR HILL: If this were approved --
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don't know what's going to happen, you guys. | haven't
done the debate yet. Wuld you want the screeni ng?

MR COURTOS: W would have to have sone tine
probably to talk with the architect and figure out what
they're really going to do wth the screening.

|'mtrying to bal ance two problens. Privacy,
for one, and air and |ight because there's a significant
air and light inpact on us. So which one's worse, |
can't answer that fully.

BZA CHAIR HI LL: Ckay.

MR COURTOS: It doesn't solve it.

BZA CHAIR HI LL: Ckay. M. Huffpman?

MR. HUFFMAN: Sorry, a quick question for M.
Gordon or M. Sullivan. D d | hear you say that there
w |l be no screening on the first-floor uncovered
bal cony/ porch?

MR, SULLIVAN. The plans are as submtted,
yes.

BZA CHAIR HILL: I'm saying she didn't want
any screening. So there's no screening on the front
por ch.

MR, SULLIVAN: She didn't want any screening,
right.

MR, HUFFMAN: | believe M. Sullivan said that

regardl ess, the screening would only be on the second
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and third-floor porches. Is that --

MR, SULLIVAN. The second and third stories.

MR, HUFFMAN. Right. So, that first-floor
porch will have no screen. They're saying wll have
no screen. Wich, if you |look at --

MR SULLIVAN: Correct.

MR. HUFFMAN. -- you know, ny photo from 53B,
that's the viewthat they wll still have, directly into

MR. SULLIVAN. Yes. |If they turned around
and craned their necks and stared into your house with
all the lights on, |like you showed in the photos, we
woul d have a view. Yes.

BZA CHAIR HI LL: Ckay, look. | hate when this
happens this way. So yes, M. Sullivan, M. Huffman
thinks they're going stand at the end of the basenent
and whatever, turn around, and | ook into the house.

And so that's what he's claimng, right?

MR SULLI VAN Yes.

BZA CHAIR HI LL: And so go ahead, and M.
Huf f man -- anyway, basically, yeah. There is no
screening on that first-floor patio; that's the correct
answer ?

MR SULLIVAN: Correct.

BZA CHAIR HI LL: Ckay, thank you.
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All right, let's see. ay, so, if | can --
before we begin concl usions --

MR COURTOS: |Is there screening on our side
for the first floor? Because, it shows on the diagram
but |'ve heard discussion that there was none on the
first floor, but it is in there.

BZA CHAIR HILL: M. Sullivan, do you know?

O M. CGordon?

MR. GORDON: We could put that slide -- we
could put the slide back up.

BZA CHAIR HILL: Okay. Is it 52A?

MR COURTOS: It shows screening on the first
floor.

BZA CHAIR HI LL: Ckay, 52A

MR, COURTAO S: In discussion, there's none
on the first floor.

MR SULLIVAN. There's a screen porch on the
first floor. There's the small square of additional
| attice screening on -- proposed on the second and third
stories, which is the third and fourth levels of the
bui l ding. So basenent, one, two, three.

MR, HUFFMAN: |f you could go to the slide
t hat shows the east side from 35447 So on that
first-floor extended patio, there will be no screening,

period, correct?
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MR, SULLIVAN: Correct.

MR, HUFFMAN. Right. So, it's still, if you
| ook at 53C -- excuse ne, 53B, fromthe photo | submtted,
that's the elevation and the distance out of where that
patio is. And it does |ook deep into our househol d.

| know that, you know, it's easy to say that's
not going to happen, but I amlosing a vast amount of
my privacy, and he is gaining all of it. [|'mjust at
the whim hoping that he doesn't |ook over.

BZA CHAIR HI LL: Okay, all right. Let's nove
on here, because the Board's going to have to do what
the Board's going to have to do, which is have a
deliberation. And | don't even knowit's going to
happen t oday.

So let's see. Can you drop that for me, M.
Saki nejad? Geat, okay.

So, I'mgoing to do concl usions, okay? And
usual ly, the way this works is the Applicant gets the
conclusion. Actually, | don't know why | keep saying
that. | like to hear fromeverybody just at the end.

So, if you could just give us a summary, M.
Huf f man? W' ve been here a long time. This has been
a very long hearing because this is a continued hearing.

And so if you want to give us your final thoughts?

And then M. Courtois, I'Il give you a chance
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for your final thoughts.

And then M. Sullivan, you'll get your final
t hought s.

M. Huf fman, could you go ahead and tell us
your sunmary?

MR, HUFFMAN:  Sure. I'Il try and keep it
short. | appreciate all the time you guys have given
us.

Throughout this entire process, we have
continually provided clear evidence that the speci al
exceptions, especially the depth of the bal conies and
the overal|l house, really have a rough inpact on our
l'ight, air, and privacy. W've gone out of our way to
show evi dence of that.

So, I'lIl ask that you give strong
consi deration to a nunber of things, but nmainly the ANC s
unani nous deci sion to oppose this for all the reasons
that we've stated, you know, throughout the |ast few
nmont hs, our continued opposition, the Applicant's
failure to neet any of the burdens of proof.

It's just been somewhat continually pivoting
fromthe evidence that we've provided. A good exanple
I's, you know, privacy is enhanced with the special
exceptions when that's not the case. So, | just ask

each one of the chairnmen to not grant the speci al
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exceptions, especially for the depth of the house.

BZA CHAIR HILL: GCkay. Thank you, M.

Huf f man.

M. Courtois?

MR COURTOS: | did provide, | think, Exhibit
58. It's just a couple, three or four slides. And it
just --

BZA CHAIR HILL: Yeah. | saw that, M.
Courtois. You're kind of repeating the stuff fromthe
previ ous case.

MR COURTO S: And so in those slides,
basical ly, what |'m enphasizing is that Zoning
Regul ations put proof on the Applicant to denonstrate
that their special exceptions do not adversely affect
us.

Through the course of all of this, the evidence
clearly shows there are negative inpacts on the
nei ghbor hood. W believe the opposition has
effectively denonstrated that the Applicant has failed
to meet its burden to show that there is no inpact.

In that slide, and we've tal ked about it many
times, there's issues of negative inpacts on |ife.
There's negative inpacts on the invasion of privacy.

Even in the apartnent, you know, it's

substantially incongruent with the character, scale,
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and pattern of the homes in the alley. There's 60 hones
inthat alley. This is the only one, wth the exception
of the one that's grandfathered because it's been there
for 40 to 50 years.

Essentially, in conclusion, one, the ANC has
voted unani nously to oppose. W want to underscore the
i nportance to the Board of protecting the community
interests and adhering to the zoning rules.

W feel we've presented substantial evidence
agai nst these special exceptions, and we respectfully
request that you deny these exceptions. Thank you.

BZA CHAIR HI LL: Thank you, M. Courtois.

|'msorry, M. Blake. You have your hand up?

VI CE CHAI RPERSON BLAKE: | apol ogi ze. | did.

You nentioned the ANC. And we do have a
statement fromthe ANC, which is not in support of the
project, but unfortunately, | didn't see anything that
talked a little bit about the rationale behind that,
nor the issues or concerns that were raised at the ANC
meet i ng.

Havi ng both parties in opposition, M.

Sul l'ivan, here, perhaps you guys could just give us your
under st andi ng of what took place at that neeting and
kind of where the ANC | anded and how.

BZA CHAIR HI LL: GCkay. Before we do that,
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let me at least go in steps. Did you all go to the ANC
meeting? And if so, raise your hand. kay, great.

M. Huffman, can you tell us what happened
at the ANC neeting?

MR HUFFMAN: It was long. But, in general,
| gave themthe same presentation that |'ve been kind
of giving to you guys or telling and trying to
communi cate. Highlighted privacy issues, you nane it,
all the aspects that 1've hit on here.

And especially at that point, with the ANC
bei ng, operating in the role that they do, again, the
| anguage around conmuni cating with your neighbor, being
i n touch, and working towards a solution, none of that
has happened, absolutely none. Very brief
comuni cation. And as we di scussed on the COctober --

BZA CHAIR HILL: M. Huffrman, hold on a
second. Hold on a second. | don't want to re-go back
to, you know, what |I'mtrying to understand and what
M. Blake is trying to understand, and M. Sullivan wl|
be able to also articulate this in some way, the letter
fromthe ANC doesn't really specify what necessarily
was their issues with it.

Do you recall fromthe nmeeting what
necessarily was their issues wth it?

MR. HUFFMAN. They didn't particularly give
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a reason. | presented, and they voted.

BZA CHAIR HILL: GCkay. M. Courtois, do you
remenber if there were specific -- I'"'mgoing to you next
-- i1f there were specific things that you renenber that
t hey had issues wth?

MR, COURTAO S: The issues focused on our
di scussions of the inpact on air and light. W
especially tal ked about privacy quite a bit.

There was another witness at the ANC t hat
tal ked extensively about the auxiliary unit and the
apartnent, standing up against how this violated the
character of the neighborhood. There was a | ot of stand
agai nst that, those auxiliary apartnents.

BZA CHAIR HI LL: Okay. Now, so --

MR, COURTAO S: So, those were the issues that
were tal ked about. Wether M. Sullivan agrees with
that, those were the issues.

And they did not give us very specific, other
t han the unani nous deci sion against it, but those were
the discussions. Privacy, air and light, and the nature
of the auxiliary building.

BZA CHAIR HI LL: GCkay. Now |'ve just
realized the problemwith this oneis alittle bit |ike,
you know, who heard what and how peopl e heard things.

|'d have to get sonething fromthe ANC

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N O o B~ W N e

N N N T T N R e T = S N e = I e i
o A W N b O ©O 00O N OO 0o W N B+ O

149

But nonet heless, M. Sullivan, do you renenber
what their issues were?

MR, SULLIVAN. M recollection is they didn't
say. They just voted. And this was when Ms. Collin
was still a party opponent, as well.

BZA CHAIR HILL: GCkay. M. Blake, is there

SOMe way - -
MR, HUFFMAN. That's not true.
(Si mul t aneous speaki ng.)
BZA CHAIR H LL: Gve ne a second, give ne
a second.

MR, HUFFMAN:. Al |l right.

BZA CHAIR HI LL: What |'ve got from both of
your all's testinony is there wasn't a whole | ot of
specificity. M. Courtois is saying they were talking
about light and air.

And M. Huffman, you're saying they kind of
just took a vote. | hear that they took all the
testinony. | don't know if they did a | ot of
del i beration before they took the vote.

And now M. Sullivan has his hand up. Go
ahead, M. Sullivan.

MR, SULLIVAN:. Just to pre-empt M. Huffman,
| think I was incorrect about that. | think we secured

agreenent with the neighboring property owner that day,
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before the ANC neeting. So, | was inaccurate in that.
BZA CHAIR HILL: That's all right. M.
Bl ake, did you get any clarification?

VI CE CHAI RPERSON BLAKE: Yes, | did. Thank
you very much

BZA CHAIR HILL: Ckay, all right. M.
Sullivan, would you like to give us a conclusion?

MR, SULLIVAN. Sure. Thank you, M. Chairman
and Board menbers. In closing, | wuld just like to
reiterate, the evidence submtted showed -- the shadow
study showed a minimal inpact on light and air, certainly
not undue.

Regarding privacy, for the reasons submtted,
privacy is not -- | didn't say it was drastically
i nproved. It's sonewhat inproved. And there's no
wi ndows on the addition, on the sides, |ooking at the
properties.

There are decks. This is a small house and
a small property. At the end of the day, building area
here, not counting even the deck or the accessory
bui I ding or the screen porch, is sonething |ike 35
percent | ot occupancy. |It's a narrow |ot.

It's hard to get a full, single-famly,
fam | y-sized house out of this, and that's what the

Applicant's intending. It's his house. 1It's going to
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be his famly hone. So, he was trading, in a sense,
a screen porch and sone deck for building.

That's why we were able to cone to agreenent
wth the property owner, M. Huffman's |andlord. Not
to speak negatively of his tenancy, but this probably
doesn't get a building permt for another 18 nonths yet.

W were working with the property owner, who
has a superior interest, and she has control over that.

W' ve cone to an agreenent with our construction
managenment agreenment and ot her specifics that she was
concerned about, including whatever her concerns were
for property value as it relates to privacy.

As to character, scale, and pattern, you've
seen the nassive accessory building, the retaining wall,
M. Courtois' property, and the large addition a couple
doors down. This fits inline withit. And we're not
asking for relief for the accessory building at all.

So, that's it, in closing. That's all I have.

Thank you.

BZA CHAIR HI LL: Gkay. Thanks, M. Sullivan.

All right. Does ny Board have any fi nal
commrents before | close the hearing?

Ckay. Al right, thank you all very much.
| knowit's a very long process, and |'msorry that it's

that way. So, I'mgoing to close the hearing and the
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record, and | hope you all have a nice afternoon.

MR, SULLI VAN  Thank you.

BZA CHAIR HILL: Okay. | hate to throwthis
at you again, Chairman Hood, but if it's okay with you,
| need a mnute to kind of, |ike, get ny head around
stuff.

So, can | bring you back again next week, and
we'll do all three cases?

ZC CHAIR HOOD: Yeah, 1'Il be here anyway.
| probably need to rest and try to figure this one out
nysel f, as well, so.

BZA CHAIR HILL: Okay, great. Al right.
So, we'll do a decision next week on 10/19.

Madam Secretary, is that okay?

M5. MEHLERT: Yes.

BZA CHAIR HI LL: Ckay, great. Let's see.
Do you want to call our |ast case?

MS. MEHLERT: Yes. The last case is
Application Number 21352 of Anakainosis, LLC

This is an application, pursuant to Subtitle
X § 901.2, for a special exception under Subtitle E §
204.4 fromthe rooftop or upper floor elenent
requi rements of Subtitle E 8 204.1 to allow the renova
of a rooftop architectural element original to an

existing, two-story, principal row building.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N O o B~ W N e

N N N T T N R e T = S N e = I e i
o A W N b O ©O 00O N OO 0o W N B+ O

153

It's located in the RF-1 zone at 828 12th
Street NE, Square 981, Lot 821.

BZA CHAIR H LL: Geat. |If the Applicant can
hear me, if they could please introduce thensel ves for
the record?

MR. SAKINEJAD. Chair, |I'mnot seeing that
person on right now. |'mnot sure.

BZA CHAIR HI LL: Ckay, great.

MR. SAKI NEJAD. Maybe the Secretary can reach
out or?

MS. MEHLERT: Yeah, | don't see the Applicant
either in the list. Staff wll follow up right now

Just give us a second.

BZA CHAIR HILL: I'mvery happy to end right

now, if you want to. |'mgood. We'IIl give it a mnute.
"Il put it on nute and give it a mnute.

Madam Secretary, can you hear me? Okay. Wy
don't you call nme when you get them okay? And we'll
just take a break until then.

MS. MEHLERT: Ckay.

BZA CHAIR HI LL: Thanks, you guys.

(Wher eupon, the above-entitled matter went
off the record at 2:37 p.m and resuned at 2:51 p.m)

BZA CHAIR HI LL: Al right, Madam Secretary,

coul d you pl ease reintroduce the case?
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MS. MEHLERT: Sure. This is Application
Number 21352 of Anakai nosis, LLC.

This is an application, pursuant to Subtitle
X 8§ 901.2, for a special exception under Subtitle E 8§
204.4 fromthe rooftop or upper floor el enment
requirements of Subtitle E 8 204.1 to allow renoval of
a rooftop architectural element original to an existing,
two-story, principal row building.

It's located in the RF-1 zone at 828 12th
Street NE, Square 981, Lot 821.

BZA CHAIR H LL: Great, thank you.

| f the Applicant could hear me, if they could
pl ease introduce thenselves for the record? If you're
on nmute -- naybe you're on nute.

Can you all hear nme? Ckay.

Madam Secretary, are they there?

MS. MEHLERT: | think we got themon. | don't
know if there's an issue with her sound or audio. W
can try reaching out to her again.

BZA CHAIR HILL: Ckay, I'Il tell you what.
Try reaching out to her again. And if it doesn't work,
we're just going to -- in fact, let's just -- what's
next week | ook Iike?

ZC CHAI R HOOD:  Next week should be full.

I'mnot a secretary, and | can tell you that.
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BZA CHAIR HILL: Oh, | forgot. Next week,
oh, ny God, the decisions. | know there's now three
deci sions, but what --

ZC CHAIR HOOD: That's fine, M. Chairman.
| was just joking. Whatever you do is fine.

BZA CHAIR H LL: Well, | nean, how many --
|''masking Ms. Mehlert because nothing seens to be
happening, and I'mgetting ready to go.

MS. MEHLERT: Yeah. W're trying to text her
right now to see what the issue is.

Next week, you have those decisions plus an

expedited review, and then there are five hearing cases.

Currently, there's an appeal schedul ed.

BZA CHAIR H LL: | Ilove how that says
currently, Ms. Mehlert. | hope that currently is for
real. O herw se, we got sone serious problens.

Ckay. Let's go ahead and just put this on
for next week, okay?

Chai rman Hood, do you want to just stay on
It since you got on it?

ZC CHAIR HOOD:  Yeah, | could stay since |I'm
-- we haven't heard the nmerits, so ny --

BZA CHAIR HI LL: | know you can pass. |It's
up to you. Anyway, you deci de.

We'll put this case first, Ms. Mehlert, after

Neal R. Gross and Co., Inc.

155

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

156
the decisions. Do you know what |'m sayi ng?

ZC CHAIR HOOD: kay, | may stay for that.
"1 stay.

BZA CHAIR HI LL: Ckay?

ZC CHAIR HOOD: Ckay.

BZA CHAIR HI LL: Okay, 10/29. kay, M.

Mehl ert?
M5. MEHLERT: kay, yep.
BZA CHAIR HILL: And I'msorry. W tried.
Ckay, you all have a good day. W are

adj our ned.

(Wher eupon, the above-entitled matter went

off the record at 2:55 p.m)
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CERTI FI CATE

This is to certify that the foregoing transcript was
duly recorded and accurately transcribed under mny
direction; further, that said transcript is a true and
accurate record of the proceedings; and that | am neither
counsel for, related to, nor enployed by any of the
parties to this action in which this matter was taken;
and further that I amnot a relative nor an enpl oyee

of any of the parties nor counsel enployed by the
parties, and | amnot financially or otherw se

interested in the outconme of the action.

Br andon Pat er son
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