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P-ROCEEDI-NGS
9:36 a. m

BZA CHAIR HILL: Good norning, ladies and
gentl enen, the Board of Zoning Adjustnent. Today's date is
2/ 14/ 2024. Happy Val entine's Day.

The public hearing will please cone to order. M
nane is Fred H Il, Chairman of the District of Col unbi a Board
of Zoning Adjustnent. Joining nme today is Vice Chair Lorna
John, Board Menbers Carl Blake and Chrishaun Smth, and
Zoning Comm ssioners Dr. Joe Imanura and Chairnman Ant hony
Hood.

Today' s neeting and heari ng agenda are avail abl e
on the O fice of Zoning's website. Please be advised that
this proceeding is being recorded by a court reporter and is
al so webcast live via Wbex and YouTube live. The video of
the webcast will be available on the Ofice of Zoning's
website after today's hearing. Accordingly, everyone who is
| istening on Webex by telephone will be nmuted during the
hearing. Al so, please be advised that we do not take any
public testinmony at our decision neeting session.

If you are experiencing difficulty accessing
Webex, which is our phone call-in site, then please call our
QZ hotli ne nunber 202-727-5471; once again, 202-727-5471 to
recei ve Webex log-in or call-in instructions.

At the concl usion of a decision-neeting session,
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| shall, inconsultationwth the Ofice of Zoning, determ ne
whet her a full or summary order may be issued. A full order
IS required when the decision it contains is adverse to a
party including an affected ANC. A full order may al so be
needed if the Board's decision differs fromthe Ofice of
Pl anni ng' s recommendati on. Although the Board favors the use
of summary orders whenever possible, an applicant may not
request the Board to issue such an order.

In today's hearing session, everyone who isS
| i stening on Webex or by tel ephone will be nmuted during the
heari ng and only persons who have signed up to participate
or testify will be unnmuted at the appropriate tine. Please
state your nanme and honme address before providing oral
testinony or your presentation.

Oral presentations should be limted to a sumrmary
of your nost inportant points. When you are finished
speaki ng, please nmute your audi o so that your m crophone is
no | onger picking up sound or background noi se.

Al'l persons planning to testify either in favor
or in opposition should have signed up i n advance. They w ||
be called by nane to testify. |If this is an appeal, only
parties are allowed to testify. By signing up to testify,
all participants have conpleted the oath or affirmation as
required by Subtitle Y408.7.

Requests to enter evidence at the time of an
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online virtual hearing, such as witten testinony or
addi ti onal supporting docunents other than |ive video, which
may not be presented as part of testinony, may be all owed
pursuant to Subtitle Y103.15 provided that the person naki ng
the request to enter an exhibit, explained (a) how the
proposed exhibit is relevant; (b) has a good cause that
justifies allowng the exhibit into the record including an
expl anation of why their request did not file the exhibit
prior to the hearing Subtitle Y206; and (c) how the proposed
exhi bit woul d not unreasonably prejudice any parties.

The order of procedures for a special exception
and variances are pursuant to Y4009.

At the concl usi on of each case, an individual who
is unable to testify because of technical issues may file a
request for leave to file a witten version of the planned
testimony to the record within 24 hours following the
concl usion of public testinony in the hearing. |f additional
witten testinony is accepted, then parties will be all owed
a reasonable tine to respond as determ ned by the Board. The
Board will then nmake its decision at its next nmeeting
session, but no earlier than 48 hours after the hearing.
Moreover, the Board nay request additional specific
information for the record. The Board and the staff wll
specify at the end of the hearing exactly what is expected
and the date when a person nust submt the evidence to the
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O fice of Zoning. No other information shall be accepted by
t he Board.

Finally, the District of Colunbia Adm nistrative
Procedures Act requires that a public hearing on each case
be held in the open before the public. However, pursuant to
Section 405(b) and 406 of that Act, the Board nmay, consistent
wth its rules and procedures and the Act, enter into a
closed neeting on a case for purposes of seeking | egal
counsel on a case pursuant to D.C. Oficial Code Section 2-
575(b)(4) and/or deliberating on a case pursuant to D.C
O ficial Code Section 2-575(b)(13), but only after providing
the necessary public notice in the case of an energency
cl osed neeting after obtaining a roll call vote.

M. Secretary, do we have any prelimnary matters?

MR, MOY: Good norning, M. Chairman and nenbers
of the Board. | do have a few announcenments related to
t oday' s docket.

First, Case Application No. 20931 of Layl a Bonnot
has been post poned, reschedul ed to February 28th, 2024. Case
Application No. 21034 of Mborningstar Conmunity Devel opnent
has been postponed, rescheduled to April 24, 2024. Al so,
Case Application No. 21041 of Nina Frant, F-R-A-N-T, that
application has been withdrawn by the applicant.

Finally, M. Chairman, for the record, the
chairman has reviewed and granted waivers to allow late
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filings into the applicabl e case records pursuant to Subtitle
Y, Section 206.7 and Section 103.13. Any other late filings
during the course of today's |Iive hearing shoul d be presented
before the Board by the applicant or other parties or
W tnesses after | call that case. And that's all from ne,
M. Chai r man.

BZA CHAIR HI LL: Ckay, thanks, M. My. Good
norni ng, everybody. Let ne see. | guess this is it for us
today and you, M. My, may call our first case, please.

MR MOY: The first and only case in the Board's
neeting session is a Board action on renmand of Application
No. 20135-A of 3428 O Street, LLC. The underlying case is
captioned as a self-certified application pursuant to
Subtitle X, Section 10024 and Area Variance fromSubtitle U,
Section 254.6G to allow a corner store use within 750 feet
of an MU Zone. The property is located in the R 3/ GI Zone

and the property is located at 3428 O Street, NW Square

1228, Lot 76. And | think that's all | need to say. Thank
you, Ssir.

BZA CHAIR HI LL: Ckay, thank you. Good norning,
everybody. So this has been quite contentious and it has

been going on for a long tinme and | think has brought up sone
guestions for the Board that we need to kind of talk to. |
know that some of ny board nenbers have had an opportunity
to look at this, as we all have, but I'm going to ask if
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soneone else wll take the lead on this one for ne and |
believe M. Smth, you mght be willing to go first?

MEMBER SM TH:  Sure, |I'Il go first. So the Board
Is hearing this case that M. My into a remand by the
District Court of Appeals to address two topics, the vacation
of the Board's previous order granting an area variance to
3428 O Street, LLC, the owner of the property and by
extension, Call Your Mdther, the tenant for the property at
3428 O Street, NW

The court tasked us wth two questions. The first
one was whet her the denial of the requested variance woul d
cause practical difficulties to the owner of the subject
property since the |ease of Call Your Mther was already
signed; and (2) that the Board conclude al one that an area
vari ance request by itself would be sufficient to operate the
proposed eating and dri nking establishnment corner store use.
| believe we have to take up the second question first by the
court regarding the area vari ance.

| first want to address the applicant's argunent
that we only consider the relief requested in the self-
certification and |l et the Zoni ng Adm ni strat or deci de whet her
a speci al exception is needed. | fundanentally reject that
i nterpretation of the zoning regulations. Wile the Zoning
Admi ni strator has primary authority for the adm nistration
and determ nation of conpliance with the zoni ng regul ati ons,
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this does not negate the authority of the Board of Zoning
Adj ustment as having final adm nistrative responsibility for
I nterpreting the zoning regul ati ons.

| alsoreject the notionthat aself-certification
means that the Board of Zoni ng Adjustnent should solely rely
on the applicant to make a determ nation of what zoning
relief is needed for an application. In Iine with the
Board's stated responsibilities and interpretation of the
regul ations, the Board has the authority to dismss an
application if no relief is needed which we have done nmany
times before on ny tenure here and also to dismss an
application if it finds that the relief requested is
i nsufficient.

So noving to the court's second question of this
remand, per the corner store regulations 254.13, a corner

store for which the use is a fresh market or grocery store

devoted primarily to the retail sale of food shall be
permtted as a matter of right. That seens to be very clear
to me in the regul ations.

However, based on the sal es npdel of the tenant
the time of the application of the vacated decision, the
applicant's proposal does not neet the definition of a matter
or right lease for a corner store. Therefore, | agree in
part with the party in opposition and | believe a speci al
exception under 54.14 is needed in this case. Because the
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applicant has only filed an area vari ance request, | believe
this case that's in front of us at this point, should be
dismssed. Sol'll openit up to nore dialogue fromnmny board
menbers, but | do believe that an area variance i s not what
I S supposed to be needed here (audio interference).

BZA CHAIR HI LL: Thanks, M. Smth. You're kind
of breaking up just alittle bit, but we heard everything you
said up until the very, very end and even then it was just
a little bit garbled, but we heard everything and
appreci ate your anal ysis.

Vi ce Chair John?

VICE CHAIR JOHN: So | agree substantially with
Board Menber Smith and | woul d just add a few comrents of ny
own. So as noted, the applicationis self-certified and the
applicant originally requested a variance to all ow an eati ng
and drinki ng establishnent at that | ocation. It was anmended
| ater to requested relief under the corner store regul ati ons.

So the Board granted the application as a vari ance
from U254.6(g) which is the 750-foot rule requirenent.
Because at that tinme, the BZA appeared to conclude that the
use was permtted as a matter of right under U254. 1.

On appeal, the Court of Appeal s vacated the order
and remanded the application for further proceedi ngs on two
guesti ons. The first question the Board asked as Board
Menber Smith explained is what is the practical difficulty
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to the owner of the building, given that Call Your Mother had
entered into a ten-year |ease, and whether the applicant
coul d proceed by solely obtaining an area variance? And |
agree wth the approach of M. Smth to | ook at the second
question first. And as to that question, whether the
applicant needs only an area variance, | believe that the
answer is no and that the applicant would need to apply for
a speci al exception under U254. 14.

The applicant at the hearing, | ast hearing, stated
unequi vocally that the applicant would not apply for a
speci al exception and that the court ought to defer to the
Zoning Adm ni strator as to whether the requested relief was
sufficient.

The BZA' s procedure order noted that the Court of
Appeal s said that U254. 14 appears by its terns to apply to
any corner store that does not neet the requirenments of
254. 13 and that a corner store that is a fresh food market
or grocery store can operate as a matter of right if it can
i nprove the conditions in 254. 13.

The Court of Appeals also stated that it was
undi sputed that Call Your Mother woul d not operate as a fresh
food market devoted primarily to the retail sale of food and
neet all of the conditions of 254.13 including the 750-f oot
requirement. And so the corner store could not operate as
a matter of right. However, a corner store otherw se can be
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gi ven approval to operate under a special exceptionif it can
meet certain conditions in 254.14 and a corner store that
could not neet the requirenents of 254.13 or 254.14 can
obtain a variance under 254.16.

| agree with the Court's analysis of how the
regul ati ons should be interpreted because it's consistent
wth the way this Board has |ooked at the relationship
between a matter of right, special exception, and variance
use.

So under 254.14, the Board nust | ook to whether
under Section A of that provision, whether the planned corner
store use will be located so that it is not likely to becone
obj ectionabl e to neighboring properties because of noise,
traffic, deliveries, objectionable conditions, and the
applicant nmust denonstrate that the proposed corner store use
will not detract fromthe overall residential character of
the area and will enhance the pedestrian experience.

| believe the confusion and | believe there's sone
anbiguity in the regulations, that of course, the Board is
required to clarify, is howthe regul ati ons determ ne howthe
speci al conditions should be applied under 254.14 and the
| anguage in the regulation has to do with the degree of
conpatibility with the provisions in 254.13.

So in |ooking at the provisions under U254. 14,
then the Board would be (audio interference) as to whether
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or not --

BZA CHAIR HI LL: |"m sorry, M. John, can you
repeat that |last portion again? Your mc kind of went out.

VICE CHAIR JOHN: Ckay, sorry. So under 254.14
the Board has to decide if the application neets the
requi renents of 254.14(a) and (b) which | read earlier. And
to do that, the Board has to evaluate the degree to which the
application conplies wwth the criteria described in 254.13,
so 254.13 as a matter of right. 254.14 says if you neet all
of those conditions in 254.13, then under this provision,
| ooks to see how the corner store conplies wth the
requi rements in 254.13. It could have been stated nore
clearly, but inthe end | believe that's the nost reasonabl e
i nterpretation.

So as to the issue of the self-certification
there's been a | ot of debate about how the Board shoul d | ook
at self-certified applications, but | believe the Board has
consistently reserved for itself the statutory duty to
interpret the regulations and we have done that, fromtine
to tine. They' ve al so asked applicants to revise their
applications if we think that the remedy requested is not
appropriate, as in this case. Sonetines, applicants agree
to revise their application, sonetines not.

So because this case is -- because in this case,
the Board has the duty and the authority to interpret its

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

14

regul ati ons and because the regulations are not really that

clear, | don't believe that we can rely on the self-
certification principles because | don't believe -- | believe
they're required -- | believe this is a policy and a process

devel oped through case law. But in this case, it sinply is
not proper to delegate to the Zoning Admnistration the
Board's to interpret the regulations. And | would | eave it
there and see what other board nenbers think.

BZA CHAIR HI LL: Okay, thank you, guys. So | was
-- Chairman Hood, I'Il let you go last, if that's okay. |
was on this original case and you know, we heard all of the
testinmony and information -- actually, | heard all of it
during the case, and then the Court of Appeals sent us back
vacated and remanded to us to take a look at this. And so
we had a hearing and was able to take a closer | ook at -- or
| should say another | ook at the regulations. | think that
| made a mistake and at that tine, had also agreed with the
analysis that was provided to the BZA from various | ega
di visions that give us information, as well as the Ofice of
Pl anni ng, as well as the ANC, who all believed that we were
under the correct relief in order for us to nove forward with
t he applicati on.

After the court had vacated and renanded this
decision, | went back and | ooked at everything and al so had
a chance to speak with our Ofice of Zoning Legal Division,
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as well as had an opportunity to hear what ny fell ow board
menbers had to say about this and | would agree that this is
not actually a matter of right and that it's sonething that
woul d need a special exception in order for this to be
approved.

| think that what the -- | also struggled a |ot
with whether or not a self-certified application neant that
the Board nerely just | ooks at the self-certified application
and finds one way or the other on that self-certified
application. | also would agree with ny coll eagues that
that's not the case, that we have on many ti nmes asked for the
applicant to revise the application and we, the Board, had
| had different information | guess to | ook at, should have
asked the applicant to revise their application for a speci al
exception at that tinme when this first application canme up.

| think that | would agree with sone of the
di scussion that when we asked the Zoning Adm nistrator or
deferred to the Zoning Adm nistrator it tends to be a |ot
about numbers of | ot occupancy or neasurenents as opposed to
the way that the regulations are to be interpreted. | do
think it falls under the responsibility of the Board to
i nterpret those regulations as the final authority, and this
agai n com ng back fromthe Court of Appeals.

| think that also as | was | ooking back at the
record, there were two cases simlar to this that asked for
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speci al exceptions before this application which happened to
be Call Your Mdther, and then there was a fourth one t hat was
also referred after the Call Your Mdther case that was for
a special exception from the Zoning Adm nistrator. What
shoul d have probably happened is that the application would
have gone through, the application did go through. It was
approved by the Board. Then if this had been the correct --
If all were on the sane page or all thought the sane way, the
Zoning Adm nistrator at that tine would have viewed the
application and said this actually should have a specia
exception or is in need of a special exception and kicked it
back to the BZA. So that check and bal ance woul d have taken
place in the same way. And instead, the check and bal ance
has been the Court of Appeals and we get remands from the
Court of Appeals and we don't necessarily agree with the
Court of Appeals. In this particular case, | think that |
would agree with ny colleagues in that this application
shoul d be dism ssed because it's not here for the correct
relief.

So that all being said, | wll turn this to
Chai r man Hood.

ZC CHAIR HOOD: Thank you. As one who is filling
in for one of nmy former colleagues, | will tell you that |
reviewed the record which | nentioned previously and |'ve
heard the analysis of both Board Menber Smith, Vice Chair
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John, yourself. | would concur. Wile |l know especially we
do self-certs and interpretations when applicants sonetines
cone down here, | believe they try to rewite the
regul ations, but the Zoning Comm ssion, | think, has a
|l egislative -- | always like to refer people back to | ook at

the legislative history of what the Zoning Conm ssion's
I ntent was, especially as Board Menber John nentioned, the

anal ysi s between Subtitle U254. 13 versus Subtitl e U254. 14 and

| think you all have said it and | would agree with the way
this is going, so | don't have any further comment. | thank
you all for what you have done on this.

Thank you, M. Chairman.

BZA CHAIR HI LL: Thank you, Chairman Hood. And
| do want to thank again Board Menber Smith and Vice Chair
John for their analysis of this as they weren't on the
original case.

Al right, I"'mgoing to nake a notion to dismss
Application 20135, as captioned and read by the Secretary,
and ask for a second, Ms. John?

VICE CHAIR JOHN:  Second.

BZA CHAIR HI LL: Mbdtion made and seconded. M.
Moy, if you could take a roll call?

MR, MOY: When | call your nane, if you wll
pl ease respond to the noti on made by Chairman Hill to dism ss
the notion. To dism ss was seconded by Vice Chair John.
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M. Smth?

MEMBER SM TH:  Yes.

MR, MOY: Vice Chair John?

VICE CHAIR JOHN:  Yes.

MR, MOY: Chairman Hll?

BZA CHAIR HILL: Yes.

MR, MOY: And Zoni ng Comm ssi on Chair Ant hony Hood?

(No audi bl e response.)

MR, MOY: Staff would record the vote as 4 to O
to 1. And this is on the notion nmade by Chairman Hill to
dism ss. The notion to dismss was seconded by Vice Chair
John who al so supported the notion to dismss as well as
voting to dism ss fromZoni ng Conm ssi on Chair Anthony Hood,
M. Smth, Vice Chair John, and Chairnman H Il with no other
menbers participating. Again, the notion carries on a vote

to 4to 0to 1.

BZA CHAIR HI LL: Thank you, M. My. Al right,
M. My, you can call our next case when you get a chance.

ZC CHAIR HOOD: Al right, you all have a good
day.

BZA CHAIR HI LL: Thank you, Chairnman Hood.

ZC CHAI R HOOD: Happy Val entine's Day, everybody.

VICE CHAIR JOHN:. Happy Valentine's Day to you.

(Wher eupon, the above-entitled matter went of f the
record at 10:02 a.m)
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