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P-R-0-C-E-E-D-1-N-G-S
(9:39 a.m.)

CHAIRPERSON HILL: Good morning ladies and
gentlemen, the Board of Zoning Adjustment. Today is July
17th, 2024"s hearing. Please come to order. My name is
Fred Hill. I am Chairman of the District of Columbia
Board of Zoning Adjustment.

Joining me today are Board Members Vice Chair
Lorna John, Carl Blake and Chrishaun Smith and Zoning
Commissioners Rob Miller and Tammy Stidham. Today"s
meeting and hearing agenda are available on the Office of
Zoning"s website.

Please be advised that this proceeding is being
recorded by a Court Reporter. And 1s also webcast live
via Webex and YouTube Live. The video of the webcast will
be available on the Office of Zoning"s website after
today"s hearing.

Accordingly, everyone who i1s listening on Webex
or by telephone will be muted during the hearing. Also
please be advised that we do not take any public testimony
at our decision meeting sessions.

IT you"re experiencing difficulty accessing
Webex or with your telephone call in, then please call our
0Z Hotline number at (202) 727-5471 to receive Webex login

calling instructions.
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At the conclusion of the decision meeting
session, | shall, in consultation with the Office of
Zoning, determine whether a fTull or summary order may be
Issued. A fTull order 1iIs required when the decision it
contains 1s adverse to a party including an affected ANC.

A full order may also be needed iIf the Board"s
decision differs from the Office of Planning®s
recommendation. Although the Board favors the use of
summary orders whenever possible, an applicant may not
request the Board to issue such an order.

In today"s hearing session, everyone who 1s
listening on Webex or by telephone will be muted during
the hearing, and only persons who have testified up -- who
have signed up to participate or testify will be unmuted
at the appropriate time.

Please state your name and home address before
providing oral testimony or your presentation. Oral
presentations shall be limited to a summary of your most
important points. When you"re Tinished speaking, please
mute your audio so that your microphone is no longer
picking up sound or background noise.

Once again, 1f you"re experiencing difficulty
accessing Webex or with your telephone call in, or 1if
you"ve TfTorgotten to sign up 24 hours prior to this

hearing, then please call our 0Z Hotline number (202) 727-
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5471.

It"s also listed on the screen. All persons
planning to testify either iIn favor or opposition should
have signed up in advance. They"ll be called by name to
testify. IT this is an appeal, only parties are allowed
to testify.

By signing up to testify, all participants
completed the oath or affirmation as required by Y 408.7.
Requests to enter evidence iIn the time in online virtual
hearings such as written testimony or additional
supporting documents, although they®"re on live video which
may not be presented as part of the testimony, may be
allowed pursuant to subtitle Y 103.13 provided that:

One, the person making the request to enter an
exhibit explains A, how the proposed exhibit is relevant,
B, the good cause that justifies allowing the exhibit into
the record, including an explanation of why the requester
did not file the exhibit prior to the hearing pursuant to
Y 206.

And C, how the proposed exhibit would not
unreasonably prejudice any parties. The order for special
exception and variances are pursuant to Y 409. The order
and procedures for appeals are pursuant to Y 507.

At the conclusion of each case, an individual

who 1s unable to testify because of technical i1ssues may
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Tfile a request for leave to file a written version of the
planned testimony to the record within 24 hours following
the conclusion of public testimony in the hearing.

IT additional written testimony IS accepted,
then parties will be allowed a reasonable time to respond
as determined by the Board. The Board will then make its
decision at i1ts next meeting session, but no earlier than
48 hours after the hearing.

Moreover, the Board may request additional
specific information to complete the record. The Board
and i1ts staff will specify at the end of the hearing
exactly what"s expected and the date all persons must
submit the evidence to the Office of Zoning.

No other information shall be accepted by the
Board. Finally, the District of Columbia Administrative
Procedures Act requires that the public hearing on each
case be held In the open for the public.

However, pursuant to Section 405 B and 406 of
that Act, the Board may, consistent with its Rules of
Procedures and the Act, enter into a closed meeting on a
case Tor purposes of seeking legal counsel on a case
pursuant to D.C. Official Code Section 2-575 B(4) and/or
deliberate on a case pursuant to D.C. Official Code
Section 2-575 B(13).

But only after applying the public notice, 1in
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the case in which closed meeting after obtaining roll call
vote. So, Madame Secretary, do we have any preliminary
matters?

MS. MEHLERT: Good morning, Mr. Chairman and
Members of the Board. Today, in terms of scheduling
changes, Application No. 21143 of Trustees for Harvard
University has been postponed to October 23rd, 2024.

wWith late Tilings, the Chairman has reviewed
and granted waivers to allow 1late filings 1i1nto the
applicable case record pursuant to Subtitle Y, Section
206.7 and Section 103.13.

Any other Ilate Tfilings during the course of
today"s live hearing should be presented before the Board
by the Application or parties or witnesses after the case
iIs called. Any other preliminary matters will be noted
when the case is called.

CHAIRPERSON HILL: Okay, great. Thank you.
Good morning, everybody. Nice to see everybody in this
virtual world. Let"s see, 1 think we"re kind of jumping
around a little bit.

I don"t think this 1s going to take Ilong,
Commissioner Stidham. First, we"ll just, 1 think you“re
kind of on this for this minor modification. We"ll see
what happens then.

Then we®"ll go to Commissioner Miller for a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

decision. And then we"ll come back, Commissioner Stidham,
for you for the remainder of the day. So, Madame

Secretary, could vyou just quickly call a minor

modification?
MS. MEHLERT: Sure, this 1is at the Board
Meeting Session. It s Application No. 20280-A of

Nathaniel Lewis. This Is a request pursuant to Subtitle Y
8§ 703 for a minor modification of the Order issued on July
15th, 2022 i1n Application No. 20280 to add an area of
variance from the street under requirements of Subtitle C
§ 303.4.

This 1s for the enlargement of an existing
residential building and conversion to an apartment house
on a new record lot. It 1s located iIn the RF-1 zone at
622 | Street NE, Square 857, Lots 32 and 113.

And the applicant just submitted revised
application documents last night.

CHAIRPERSON HILL: Okay, great. Thanks. So,
I"m sure all of you had a chance to review this. And 1
think we"re going to have to pull this off because 1 think
it actually 1s a modification of significance.

In addition to that, you know, we don"t have a
report from the Office of Planning, and then there®s a
letter i1n opposition from the ANC that 1 thought was also

well written.
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So Madame Secretary, unless anyone has, per the
regulations, any one of us can pull this off of the
decision meeting and put it In a hearing. Does anyone
have any i1ssues with that and i1If so, raise your hand?

Okay, I don®"t see anybody having an issue with
that. Madame Secretary, when can we schedule this?

MS. MEHLERT: We can put this on the November
6th hearing.

CHAIRPERSON HILL: Okay, November 6th. Okay .
It"s always nice to know what you"re going to be doing 1in
November . Okay, that"s that. Commissioner Stidham, 1if
you would excuse us TfTor a minute, we"ll bring 1iIn
Commissioner Miller and then we"ll see you momentarily.

You, Madame Secretary, may call -- good
morning, Commissioner Miller. You may call our decision.

MS. MEHLERT: Sure, so next is Appeal No. 21082
of Wardman Hotel Strategy Team, Madhusudan Ramachandran
and Ronaldo Wallenberg. This 1s an appeal pursuant to
Subtitle X 8 1100 challenging decisions made on October
23rd and 26th, 2023, by the Department of Buildings Zoning
Administrator to issues Building Permits Nos. B2307474 and
B2305655.

These permits are for a new residential
development with approximately 860 dwelling units on a

single record block, both In RA-2 and RA-4 zones at 2650
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Woodley Road NW and 2601 Calvert Street NW, Square 2132,
Lots 855 and 856.

This appeal was heard on May 15th, and
participating are Chairman Hill, Vice Chair John, Mr.
Blake, and Commissioner Miller. And as a preliminary
matter, the Appellant filed a motion to re-open the record
to allow a supplemental closing statement.

CHAIRPERSON HILL: Okay, thanks. So let"s talk
about this preliminary matter first In terms about re-
opening the record. | mean, | don"t think i1t"s necessary
for any more information. |1 mean, 1 think that, you know,
we*"ve had, the hearing went on for four to six hours.

I can"t even recall. It went on for a very
long time. And then we also re-opened the record because
there was, we actually had an additional hearing so that
the, there was some disconnect or controversy with the
conclusion that was initially proposed by the appellant.

And then some opposition from that from the
Department of Buildings and I believe the iIntervener. And
so we had another hearing to give everyone an opportunity
to clarify anything they might have wanted to and, you
know, 1 went through what 1 believed was the conclusion in
that 1t wasn"t, i1t was a conclusion.

It wasn’t necessarily a rebuttal. And so that

conclusion 1s iIn the record. I don"t think that we need
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to hear any more conclusions from the appellant. | think
we have plenty of information to make a decision.

And this has gone on for, you know, now two,
three hearings and also 1 mean six hours 1i1s a very
substantial hearing with a very full record. So I"m not
in support of re-opening the record.

But I will go around the table to hear 1If
anyone has anything else to add. And 1 will start with
you, Mr. Blake, 1f I might.

MEMBER BLAKE: Well, Commissioner, | agree with
what you said on this matter, but 1 would also indicate
that the appellant has not demonstrated good cause really
for re-opening the record. And for that reason, 1 would

be inclined to deny that.

CHAIRPERSON HILL: Thank you. Commissioner
Miller?

COMMISSIONER MILLER: Thank you, Mr. Chairman.
I will defer to your stance on this Mr. Chairman. 1 mean,

the intervener property owner and the Department of
Buildings, as 1 understand i1t, did not have an objection
to the record being opened.

And 1 agreed with their assessment that no new
information was provided. It was a summary of everything
else that we"ve heard. So, 1 personally have no problem

re-opening the record for their summary conclusion again.
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But I will defer to you, Mr. Chairman.

CHAIRPERSON HILL: Thank you, Commissioner
Miller. Vice Chair John?

VICE CHAIRPERSON JOHN: The record should not
be re-opened. At the end of the hearing, we ask for
written closing statements, and the appellant submitted a
rebuttal and closing.

And so the Board gave the other parties the
opportunity to respond to the rebuttal. So there 1s a
closing argument already in the record from the appellant.
And at the last hearing, neither DOB or the property owner
had any questions of the appellants.

So there was no other information in the record
after the parties submitted their closing statements. So
we only re-open the record that one time because the
appellant included a rebuttal statement when the Board
only asked for closing statements.

So we had to give the other parties an
opportunity to respond. There®s nothing new in the record
after that so 1*m not in support of re-opening the record,
and 1 don"t believe there 1s any cause, good cause, to do
that. Thank you.

CHAIRPERSON HILL: Thank you, Vice Chair John.
All right, I"m going to make a motion then to deny the

motion to re-open the record by the appellant and ask for
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a second. Ms. John?

VICE CHAIRPERSON JOHN: Second.

CHAIRPERSON HILL: The motion has been made and
seconded, Madame Secretary. |If you could give roll call.

MS. MEHLERT: Please respond to the Chair"s
motion to deny the appellant®™s motion to re-open the
record. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair John?

VICE CHAIRPERSON JOHN: Yes.

MS. MEHLERT: Board Member Blake?

(No audible response.)

MS. MEHLERT: Commissioner Miller?

COMMISSIONER MILLER: Yes.

MS. MEHLERT: Staff will record the vote as
four to zero to one to deny the appellant®s motion to re-
open on the motion made by Chairman Hill and seconded by
Vice Charr John with one Board Member not participating.

CHAIRPERSON HILL: Okay, so now let"s discuss
the case. As I mentioned, 1 think it went on for four to
six hours. | mean, i1t was a very lengthy hearing. And we
heard a lot of different arguments, discussions from the
appellant, from the property owner, from the Department of
Buildings, from the ANC and the ANC, again, was not in

support of this appeal.
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And had gone through an extensive number of
hearings about this project, and they had voted in favor
of this project. Now, that"s not what the appeal was
before us. The appeal, again, was that the Zoning
Administrator made an error.

And to me what this all came down to was really
just Subtitle B 309 which i1s single or separate buildings.
And I"m going to read it. So B 309.1 for purposes of this
chapter, structures that are separated from the ground up
by common division walls or contain multiple sections
separated horizontally such as wings or additions are
separate buildings.

Structures or sections shall be considered part
of a single building 1Tt they are joined by a connection
that 1s a) fully above grade, b) enclosed, c¢) heated and
artificially lit and d) either, one, common space shared
by users of all portions of the building such as a lobby
or recreation room, loading dock or service bay, or two,
space that 1i1s designed and used to provide free and
unrestricted passage between separate portions of the
burlding such as an unrestricted doorway or walkway.

So 1 think, you know, a) all of those, there's
three connections between the different buildings and our
different wings, 1| should say. And a) they"re all fully

above grade, b) they"re all fully enclosed, c) they“re all
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heated and artificially lit and this i1s the part, it"s an
either or.

It"s either d) one common space shared by users
or two, space that is designed and used to provide free
and unrestricted passage. So | do believe that it is two
which is that space that is designed and used to provide
free and unrestricted passage. And I mean that for all of
them.

Right? The one that was 1 think the most
controversial was the one that was a connection between
the new condominium building that was the old Wardman
Hotel and the middle wing. And the middle wing, like the
different wings. Right?

So that connection, I mean, | believe meets all
the criteria, and the zoning administrator and has been
the view of the Board for as long as I"ve been here, is
that the space doesn"t have to be open to the public. It
doesn"t have to be unlocked to the public.

It doesn’t have to be unlocked for any of the,
necessarily the people, you know, it could be just
passageway for maintenance people. It could be passage
open for other people that are working in the building.

So I think that, you know, it 1is a single
building. So therefore, 1 think all of the other issues

that have been brought before us are moot. And 1 think
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that the building had measuring point, you know, their
measuring it from the correct wing of the building that
they"re choosing to measure i1t from.

And so | didn"t see anywhere in the arguments
made by the appellants that the Zoning Administrator had
erred. So again, | think that for me again i1t just all
comes back to B 309. And I"m going to be voting to deny
the appeal. Mr. Blake, may | hear your thoughts?

MEMBER BLAKE: Sure, Mr. Chair. I agree with
your analysis. Thank you, very much for reviewing the B
309. I will certainly be voting to deny the appeal. I
was not persuaded by the appellant®s argument that the
ZA"s interpretation of B 309 D(2) i1s in conflict with the
plain language of the regulation.

And 1 credit the testimony of the -- provided
by the ZA, the intervener. |1 think the Office of Planning
in concluding that the ZA"s interpretation of that free
and unrestricted passage does not require that access to
the connection be provided to all users of all portions of
the building.

Rather, the connection just has to provide
authorized users the ability to get from one side to the
other. I think this is consistent with the text of the
intent and the established interpretation of the Zoning

Regulations by this Board and that which has been upheld
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by the Courts.

The arcade and the breezeway satisfy the
requirements of B 309.1 D(2). That 1s there are spaces
that are designed and wused to provide free and
unrestricted passage between separate portions of the
building.

The property i1s on a record lot that has fTive
tax assessment lots. The property i1s split between R-2
and R-4, RA-4. The majority of the site i1s RA-2. The
subject property is comprised of four primary sectors
linked by three subordinate structures all of which meet
the criteria for a meaningful connection.

Therefore, the ZA"s determination that there 1s
one building at the subject property for zoning purposes
IS correct. And 1 believe that the project meets the
development standards for the RA-2 zone 1including the
burlding height and setback requirements. And for that
reason, 111 be voting to deny the appeal.

CHAIRPERSON  HILL: Thank you, Mr. Blake.
Commissioner Miller?

COMMISSIONER  MILLER: | appreciate your
comments and those of Board Member Blake with which 1
agree. I think the ZA has reasonably interpreted the
zoning regulations In a way that finds that the building

connection, that the connections are to satisfy the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

connections to said to qualify as one building under the,
under the zoning regulations.

And therefore the setback requirement, 1t 1is
one building height measuring point associated with the
building, and this building meets that setback
requirement. So 1, you know, 1t may be that the
regulations need given the amount of time we spent on this
and in other cases, it may need further clarification to
ensure that such connections really are functional.

And that they"re not a way to just work around
the regulations to get to one building, but 1 think they
do based on the past IiInterpretation and the text and
thereafter previous application, | think the regulations
are satisftied In this case.

It is one building and with meaningful
connections and the setback requirement has been
established 1n accordance with the regulations, and it
meets the height requirement. So, I™m inclined to deny
the appeal as well. Thank you very much.

CHAIRPERSON HILL: Thank you. Vice Chair John?

VICE CHAIRPERSON  JOHN: Thank you, Mr.
Chairman. I agree with all of the comments. I"11 just
add a few thoughts. So, | agree that the primary issues
with these four structures on the lot, the Woodley, the

Wardman Towers, and the new buildings can be considered
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one building for zoning purposes under the meaningful
connection criteria of Subtitle B 309 in which you read.

The parties no longer dispute that the Tfitness
center meets the meaningful connection standard, and so
the only 1issue then 1is whether the arcade and the
breezeway qualify under B 309.1 D(2) as space that is
designed and used to provide free and unrestricted passage
between separate portions of the building such as an
unrestricted doorway or walkway. | think that language is
very clear.

The appellant argues that the breezeway and the
arcade only provide access between the Woodley and
burlding B and the Wardman Towers i1n Building A
respectively. And because the Tfour Dbuildings or
structures are not connected so that one could access all
of the structures from one end to the other, there i1s no
meaningful connection.

| believe that”"s a very restricted
interpretation of the regulation. And then all is replied
iIs that there must be connections between separate
portions of the structure.

And this 1s a standard, as everyone has noted,
that the Board has applied 1In previous cases, and |
believe Section 309 B, 309.2 also underscores that

interpretation by requiring that a single building shell
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may contain multiple uses or dwelling units that do not
share access which is what we have here. There are
different uses within the structures.

In previous appeals, the Board has approved
connections with stores at either end that can be used by
persons authorized to have access to the connection, which
I think 1s correct.

IT the structures satisfy the meaningful
connection requirement, then they"re considered a single
burlding for zoning purposes and must comply with the
setback requirements of Subtitle F 203.6.

And that Section 6 of the building or structure
shall be removed from all lines of i1ts lot for a distance
equal to the height of the building or structure above the
natural adjacent natural or TfTinished grade, whichever 1is
the lower in elevation.

The appellant offers a tortured reading of that
provision based on a notion that the tax lots have to be
considered whereas here we"ve already decided that this 1is
one building for zoning purposes.

So then, the building height 1is 90 feet.
There®s not much dispute about that based on the building
height measuring point criteria in Section B through 8.
And iIn this case, that building, the HMP, is taken on the

north side of the building.
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And that®"s shown iIn Exhibits 35, Page 24 which
shows then how the project meets the 90-foot setback
requirement based on the building height in the RA zone.
So, | agree in substance with what everyone else has said.

And I don*"t believe that the Department of
Buildings erred 1iIn 1issuing the building permit, and
because we have also addressed the issue of standing in a
previous hearing, | don"t believe | need to add any
additional comments. So | would dismiss the appeal.

CHAIRPERSON HILL: Thank you, Vice Chair John.
Thank you for all of those additional comments, and thank
you for my, thank you to the colleagues, my colleagues for
all of your help 1In this analysis.

I"m going to make a motion to deny Appeal No.
21082 as caption read by the Secretary and ask for a
second Ms. John?

VICE CHAIRPERSON JOHN: Second.

CHAIRPERSON HILL: The motion 1i1s made and
seconded. Madame Secretary, i1f will you take a roll call
please.

MS. MEHLERT: Please respond to the Chair"s
motion to deny the appeal. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair John?

VICE CHAIRPERSON JOHN: Yes, to deny.
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MS. MEHLERT: Member Blake?

MEMBER BLAKE: Yes.

MS. MEHLERT: And Commissioner Miller?

(No audible response.)

MS. MEHLERT: The Staff will record the vote as
four to zero to one to deny Appeal 21082 on the motion
made by Chairman Hill and seconded by Vice Chair John with
one Board Member not participating.

CHAIRPERSON HILL: Thank you. Well,
Commissioner Miller, 1 hope you®"re somewhere fun. And if
you"re not somewhere fun, then 1 hope you survive your
day.

COMMISSIONER MILLER: Thank you, Mr. Chairman.
And 1 hope you survive your day. 1 think you"ll have more
difficulty than 1 will. So, enjoy it.

CHAIRPERSON HILL: Okay great. All right, you
have a good day, Commissioner. All right, Vice Chair
John, 1"m out. I"m not on the next one. Okay?

VICE CHAIRPERSON JOHN: That"s correct.

CHAIRPERSON HILL: Okay.

VICE CHAIRPERSON  JOHN: Thank you, Mr.
Chairman.

CHAIRPERSON HILL: Thank you.

VICE CHAIRPERSON JOHN: Thank you. So this 1is,

are you going to call the case, Ms. Mehlert?
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MS. MEHLERT: Yes. I can call the next one.
This is still in the Board®s meeting session. Application
No. 21144 of Taco Bell of America, LLC. This application
IS pursuant to Subtitle X, 8 901.2 for special exceptions
under Subtitle D 8 5201 from the rear yard -- oh, sorry,
I*m reading the wrong one. Hold on one second.

Okay . As amended, the self-certified
application pursuant to Subtitle X 8§ 901.2 for special
exception under Subtitle U § 513.1(e) to permit a fast
food establishment use on the first floor and under
Subtitle C 8§ 1506.1 and the penthouse wall enclosure
requirements of Subtitle C 8 1503.1 and the penthouse wall
setback requirements at Subtitle C 8 1504 .1
d).

This is for a fast food establishment use on
the first floor of an existing two-story attached
burlding. This was previously heard on July 3rd and
participating are Vice Chair John, Mr. Blake, Mr. Smith,
and Commissioner Imamura.

VICE CHAIRPERSON JOHN: Thank you. So 1711 go
ahead and start the discussion. So, this 1Is a request as
we*"ve jJust heard Tfor special exception relief for fast
food restaurant in a MU-4 zone.

That"s 411 8th Street SW, under Subtitle U §

513.1(E).- The application also seeks relief from the
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penthouse requirements of C § 1506.1. So, I"m iIn support
of the application, and in this case, fast food
establishments are permitted in the MU-4 zone.

IT they meet the requirements of U 513.1 as we
noted earlier. And 1 believe the applicant did a very
good jJob 1In presenting its case on how the application
meets this requirement. It was fairly straightforward.

And I also agree with the Office of Planning®s
analysis of how the application meets the criteria for
relief of both special exceptions. So, what was the more
contentious 1issue, was the conditions proposed by the
applicant, the ANC and the parties who proposed several
conditions that -- some were zoning-related and some were
not.

The zoning-related which were intended to
mitigate any potential adverse iImpacts if the Board were
to approve the application. So, I am 1 support of
granting the application.

And 1 do agree that these additional conditions
are necessary to mitigate any potential adverse impact.
So, some of these conditions were not within the scope of
the Board"s authority.

And so, at the end of the hearing, the Boards
recommended to the parties that they should be amended,

and the conditions that were within the Board®"s authority
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should be separated.

And so the applicant did propose additional
conditions and these, | believe, are contained iIn Exhibit
40A. Now, with respect to the conditions that are not
within the scope of the Board®"s authority, those
conditions are memorialized in a Memorandum of Agreement
in Exhibit 41.

Those conditions should not be part of this
order it the Board approves the application.
Additionally, the ANC"s letter was not very clear, and it
read as 1f the ANC was 1i1n support only 1i1f the Board
adopted all of the regulations In the previous proposed
conditions, all of the conditions as previously proposed.

So then the ANC amended i1ts letter in Exhibit
42 and now appears to express unqualified support of the
project with no zoning-related issues and concerns. The
Office of Planning does not recommend any additional
conditions other than what"s been proposed.

I also note that the architect of the capital
has no objection to the application. The applicant also
requested design Tlexibility which would allow the
applicant to 1incorporate any changes that HPO or HBRB
might recommend.

I propose that the Board grant this design

flexibility, but it should be conditioned that any changes

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27

made to the approved plans that would require additional
zoning relief must be approved by the Board.

And so 1 will ask the attorneys to include this
condition in their appropriate legal and with language 1if
the Board approves the application. So | will pause here
and hear from the other Board Members starting with Board
Member Smith.

MEMBER SMITH: I do, by and large, agree with
all of the statements that you"ve stated. I was fairly
content with the application of how the application meets
the standards as far as the grant, special exceptions that
were being requested.

I think the major sticking point as you stated
were some of the conditions, and | hope everyone can hear
me okay because 1 know 1 have problems with the sound.

VICE CHAIRPERSON JOHN: Yes.

MEMBER SMITH: But some of the conditions,
being that they were outside of the purview of this Board.
And the applicant has, the applicant and the property
owner has worked with the surrounding neighborhood within
the square to come to a decision to put together an MOU
that they will collectively be giving the party of or some
of those conditions that the neighborhood would like to
see and the property owner and the applicant have agreed

to as part of those negotiations.
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So, I"'m happy to come to that conclusion and
that decision, and we will not necessarily be
memorializing that within the record, but that 1is
something that can be enforced going forward.

As for the standings for us to grant special
exception, | believe that they have sufficiently
demonstrated that they meet all the standards of the
special exception requirements posed here with the
conditions that mitigate noise and 1issues of road and
trash control.

I do believe that the operation, the general
person intent of the zoning regulations and also will not
adversely affect the surrounding properties with those
particular conditions.

With that, 1 give the Office of Planning and
Staff Report great weight and will support the application
as well.

VICE CHAIRPERSON JOHN: Thank you, Board Member
Smith. Board Member Blake?

MEMBER BLAKE: Thank you, Vice Chair John.
111 be iIn support of this application. I believe the
applicant has met the burden of proof for the penthouse
wall enclosure requirement relief as well as the setback
requirements for the penthouse.

As 1t relates to the fast food restaurant on
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the first floor, 1 do believe the applicant has also met
the burden of proof there to be granted the relief.
Subject to the conditions included in Exhibit 40A.

However, 1 would like to strike number 15 which
has the minor flexibility and design, and as you pointed
out, 1Incorporate that via language in the ordering
paragraph. And 1 would also recommend referencing the MOA
in Exhibit 41 in the order.

I give great weight to the Office of Planning®s
report, ANC, give great weight to their revised and
updated report and also acknowledge the person®s report
and the Office -- the Architect of the Capitol. No
objection.

VICE CHAIRPERSON JOHN: Thank you. Board
Member Blake, can you remind me what Condition 15 says.

MEMBER BLAKE: Condition 15 is the minor flex
design flexibility.

VICE CHAIRPERSON JOHN: Okay.

MEMBER BLAKE: Where the applicant is granted
the minor flexibility. Rather than have it there, as you
point out, we would have 1t i1n the ordering paragraph
language 1In the order, so therefore, we would not
necessarily need to have it there.

VICE CHAIRPERSON JOHN: Okay. And Board Member

Smith, are you fine with that recommendation?
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MEMBER SMITH: Yes, 1"m fine with it.

VICE CHAIRPERSON JOHN: Okay . So with that
change, we will delete condition 15 and 1include that
provision in the order which would grant the minor
flexibility based on the conditions that Board Member
Blake mentioned.

And that we typically allow where there"s a
situation where the applicant needs to complete the HBRB
application, but there can be no changes to the plans
shown at Exhibit 22D that would require any additional
zoning relief.

So, on that condition, I will go ahead and make
a motion to approve Application 21144 and ask for a second
of Board Member Blake.

MEMBER BLAKE: Second.

VICE CHAIRPERSON JOHN: Board Member Smith?
Oh, I"m sorry. Ms. Mehlert, would you ask for, to take
the roll call?

MS. MEHLERT: Yes, please respond to the Vice
Chair®s motion to approve the application with conditions
as listed in Exhibit 40A except for number 15 regarding
the design Tflexibility which will be included 1i1n the
ordering paragraph. Vice Chair John?

VICE CHAIRPERSON JOHN: Yes.

MS. MEHLERT: Commissioner Smith?
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MEMBER SMITH: Yes.

MS. MEHLERT: Mr. Blake?

MEMBER BLAKE: Yes.

MS. MEHLERT: And there i1s an absentee ballot
from Dr. Imamura whose vote is to approve the application
with such conditions as the Board may impose. Staff would
record the vote as four to zero to one to approve
Application 21144 with conditions on the motion made by
Vice Chair John and seconded by Mr. Blake with one Board
Member not participating.

VICE CHAIRPERSON JOHN: Thank you. Charrman
Hill, you"re up.

CHAIRPERSON HILL: Okay . I think we have
Commissioner Stidham back with us. And I think that it
was there, are we, 1 don"t see the Order iIn front of me.
I*m sorry. |Is it the party request that®s next?

MS. MEHLERT: Yes.

CHAIRPERSON HILL: Okay, Madame Secretary, you
can call that when you get a chance.

MS. MEHLERT: And the next 1iIn the Board"s
meeting session is an advance for a status request for
Application No. 21151 of Dinesh Tandon and Nidhi Tandon.
This 1s a self-certified application pursuant to Subtitle
X 8 901.2 for a special exception under Subtitle C 8§ 204.9

to allow a change from one nonconforming use to another
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nonconforming use as well as pursuant to Subtitle X 8§ 1002
for an area variance from Subtitle C 8 204.9(b) to allow a
nonresidential use.

Project 1s a change in the nonperforming use of
a First flooring cellar of an existing two-story building
from vretail convenience store to a restaurant. It"s
located In the RF-1 zone at 2324 North Capitol Street NW,
Square 3124, Lot 143.

And 1711 note that the hearing for this case
was originally scheduled for July 24th. It has already
been postponed to October 9th. And again, this 1is an
advanced request for parties®™ status in opposition from
Evelyn Brown.

CHAIRPERSON HILL: Okay . Is Ms. Brown here?
Ms. Brown, can you hear me?

(No audible response.)

CHAIRPERSON HILL: Ms. Brown, can you hear me?

Ms. Brown? Maybe you®"re on mute, Ms. Brown. Can you all

hear me?

(No audible response.)

CHAIRPERSON HILL: Okay . Let"s keep waiting
for -- oh, 1 don"t see any mute now with Ms. Brown so
maybe .

MS. BROWN: Can you hear me?

CHAIRPERSON HILL: Yes.
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MS. BROWN: Okay . 111 turn my phone off
because 1 had communication problems, so 1711 shut the
cell phone off.

CHAIRPERSON HILL: Okay.

MS. BROWN: Thank you. Give me a second.
Okay, yes.

CHAIRPERSON HILL: Great. Could you introduce
yourself for the record, Ms. Brown?

MS. BROWN: My name is Evelyn Brown. 1 live at
2318 North Capitol Street NW. My house i1s three blocks
south of the Hillview Market.

CHAIRPERSON HILL: Okay great. I"m sorry, you
mean three houses south?

MS. BROWN: Yes, three houses south. I"m
sorry. Yes.

CHAIRPERSON HILL: Okay. No problem.

MS. BROWN: Thank you.

CHAIRPERSON HILL: You"re welcome. So | guess
iT you could explain why you think that you would be more
likely significantly distinctly or uniquely affected by
this proposed zoning action than other persons in the
general public.

MS. BROWN: Yes. Okay, well I am within, 1
think I"m about 60 feet from the existing property, which

Is at the corner of North Capitol and Bryant. There are a
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number of issues which | have included In my response to
the statement that things such as the garbage, we have an
infestation of rats, there i1s the i1ssue of the loading and
unloading of both customers and supply vehicles that will
actually be accessing a shared alley.

The property currently has two parking spaces
for which the applicant has indicated --

CHAIRPERSON HILL: Ms. Brown? Ms. Brown, [1™m
sorry, | just to interrupt you for one second.

MS. BROWN: Okay.

CHAIRPERSON HILL: Right. You"re kind of
speaking a little bit more to the actual application so --

MS. BROWN: Okay. 1"m sorry.

CHAIRPERSON HILL: That"s okay. You believe
that you"re more uniquely different than the general
public because of your proximity to the proposed zoning
change as well as -- do you share an alley?

MS. BROWN: Yes.

CHAIRPERSON HILL: Okay, so you share an alley.
Okay. Does my Board have any questions for Ms. Brown?

VICE CHAIRPERSON JOHN: No, Mr. Chairman.

CHAIRPERSON HILL: Okay. All right, then do my
Board need any more, right, any questions to make a
decision? You all are good it sounds like. Correct?

(No audible response.)
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CHAIRPERSON HILL: Okay, hearing none. Okay,
Ms. Brown, what 1"m going to do now is I"m going to excuse
you Tfrom the hearing room, and then we"re going to
deliberate as to whether or not you will get party status.

IT you do get party status, the way that would
work s that during the day of the hearing, Ms. Mehlert,
when 1s this hearing scheduled?

MS. MEHLERT: October 9th.

CHAIRPERSON HILL: October 9th, so during the
day of the hearing, you"d be able to testify or give your
presentation with the same amount of time that the
applicant has to give thelr presentation. So 1f the
Applicant goes 30 minutes, you"ll get 30 minutes.

MS. BROWN: Okay.

CHAIRPERSON HILL: And then you®ll have an
opportunity also to ask questions of the applicant.
You"ll also have an opportunity to ask questions of the
Office of Planning --

MS. BROWN: Okay.

CHAIRPERSON HILL: And then participate as a
member i1In the hearing. IT you"re denied party status,
then you will still have an opportunity to testify as a
member of the public.

It"s just that you"ll have three minutes to

give your testimony and then the Board will still be able

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

36

to ask questions of you.

MS. BROWN: Okay.

CHAIRPERSON HILL: Okay? All right, well then
I"m going to go ahead and excuse you, Ms. Brown, and you
can go ahead and continue to listen to the deliberations
and see what happens.

MS. BROWN: Thank you.

CHAIRPERSON HILL: Thank you. Okay . Ms.
Mehlert, can you hear me?

MS. MEHLERT: Yes.

CHAIRPERSON HILL: I know there was another
person that we had denied party status to. Was there
anyone else that we still had to do party status with?

MS. MEHLERT: Yes, for this case, there are,
there are three more individuals who have requested party
status and those are scheduled for next week®"s meeting.

CHAIRPERSON HILL: Okay. All right, give me a
second. All right, give me one minute. Okay can you, do
you happen to have those names handy?

MS. MEHLERT: So their names are Richard Smith,
Malini Tolat and Maya Kavaler.

CHAIRPERSON HILL: Thank you. Richard. Okay,
I*m sorry. Richard Smith, Maya Kavaler and who is the
last one?

MS. MEHLERT: Malini Tolat.
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CHAIRPERSON HILL: Okay. Mr. Young, could you
bring in, could you please bring back In Ms. Brown? Hi,
Ms. Brown. Can you hear me again? Oh, great. Can you
hear me, Ms. Brown? 1 can see you now. You"re on mute I
think, Ms. Brown. That"s all right. No hurry.

MS. BROWN: Unmute. Okay.

CHAIRPERSON HILL: Okay. Great, perfect. Do
you know Richard Smith, Maya -- and 1"m going to -- Candow
-- Maya Kavaler and Melanie Talbot -- or Malini Tolat?

MS. BROWN: Yes, |1 do.

CHAIRPERSON HILL: Okay, you know all three of
them?

MS. BROWN: I know all three. One lives
directly across the alley right across from the Hillview
Market. The other two applicants are, 1 think they"re
directly across Bryant Street, number 1 think 15, numbers
17 --

CHAIRPERSON HILL: Okay.-

MS. BROWN: Bryant.

CHAIRPERSON HILL: Okay.

MS. BROWN: Yes, 1 do know them.

CHAIRPERSON HILL: Okay, so Ms. Brown, so
what"s happening i1s next week we"re going to determine
their party status. Right? So i1f you get party status,

and 1f they get party status, 1f you all since you know
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each other, 1If you guys could coordinate so that --

MS. BROWN: Yes.

CHAIRPERSON HILL: -- you could present at one
time and not repeat whatever, you know, everybody will
give their testimony and that way it will be more
beneficial to the Board and i1t will be, you know, it will
expedite the process.

So, as you"re listening here, just go ahead and
make note of that. That they"re going to get their
opportunity to be heard next week. And 1f you all do get
party status, and even i1If you don®"t all get party status,
I did notice that some of your witnesses are some of these
people. So, you know, --

MS. BROWN: Yes.

CHAIRPERSON HILL: -- 1t seems like you guys
are already kind of coordinating so --

MS. BROWN: Yes.

CHAIRPERSON HILL: -— just something to think
about, and 1"m going to go ahead and excuse you again.
Okay?

MS. BROWN: Okay.

CHAIRPERSON HILL: Thank you, Ms. Brown. Okay.
All right. So, 1 got to tell you, 1 was kind of on the
fence and so -- about the party status. | mean, 1 think

that Ms. Brown 1i1s, you know, an argument could be made
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that she®"s more uniquely affected due to the proximity to
the potential zoning change and that they share an alley.

But sometimes, I1"m just like the distance to
things, 1 don®"t know whether, anyway, | think 1t"s close
enough. I1°"m going to probably vote in favor of the party
status.

And then hope, as | mentioned before, that if
the other potential parties can coordinate next week that
would be helpful. But that"s kind of where I am, and I™m
going to go around the room and start with Mr. Smith 1f I
might.

MEMBER SMITH: Chair Hill, about this question
about, you know, being on the fence, that distance, and
normally we see a lot of people, you know, try to apply
because of the distance.

But I think this one is TfTairly unique iIn the

sense that this is a request for a change iIn use. The
change from what would be commercial, | mean residential
to -- well for retail convenience stores to restaurant

which 1 think has 1ts own unique impact given that most of
what"s around 1t is residential.

Given the impacts of what restaurant would have
residential property, so I am inclined to give her a party
stat.

VICE CHAIRPERSON JOHN: Okay, thanks, Mr.
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Smith. Mr. Blake?

MEMBER BLAKE: Mr. Chair, I"m in support of
granting party status. You may recall last week 1 was
initially iIn support of Ms. Mendels and giving party
status as well given the nature of a restaurant, Tull-
service restaurant as Mr. Smith pointed out as opposed to
simply a convenience store.

I think the nature of a restaurant provides
certain 1issues with, you know, parking, that expand a
larger territory than just next door. So, for that
reason, |1 was in favor of granting party status.

And 1 do recognize that some of the other
additional people who may be seeking party status may
actually even be closer. So, proximity is an issue, but I
do believe that this applicant has met the threshold, at
least Iin my mind, to grant party status.

CHAIRPERSON  HILL: Great. Thank  you.
Commissioner Stidham?

COMMISSIONER STIDHAM: Also with granting party
status, 1 think that between the change in use and the
shared alley, 1 think that it makes a lot of sense iIn this
case.

CHAIRPERSON HILL: Okay, thank you. Vice Chair
John?

VICE CHAIRPERSON  JOHN: Thank you, Mr.
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Chairman. I am also in support and I agree with all of
the comments so far.

CHAIRPERSON HILL: Okay, great. All right,
then I"m going to go ahead and make a motion to approve --
or sorry. Approve? Yes, approve party status or the
request for party status to Ms. Brown and -- Evelyn Brown
-- and ask for a second, Ms. John?

VICE CHAIRPERSON JOHN: Second.

CHAIRPERSON HILL: Motion made and seconded.
IT you could take a roll call, Madame Secretary.

MS. MEHLERT: Please respond to the Chair*s
motion €0 grant party status 1In opposition to Evelyn
Brown. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair John?

VICE CHAIRPERSON JOHN: Yes.

MS. MEHLERT: Mr. Smith?

(No audible response.)

MS. MEHLERT: Mr. Blake?

MEMBER BLAKE: Yes.

MS. MEHLERT: And Commissioner Stidham?

COMMISSIONER STIDHAM: Yes.

MS. MEHLERT: Staff would record the vote as
five to zero to zero to grant party status to Evelyn Brown

on the motion made by Chairman Hill and seconded by Vice

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

42

Charr John.

CHAIRPERSON HILL: Okay, great. And when 1is
this hearing again?

MS. MEHLERT: October 9th.

CHAIRPERSON HILL: Okay. All right, I am not
on the next one again, Ms. John, so I"m going to jump off.

VICE CHAIRPERSON JOHN: Okay. Can you call the
next case for me? That"s the --

MS. MEHLERT: Yes.

CHAIRPERSON HILL: And before you call 1t, Ms.
Mehlert, do you guys want to take a break after this case?
Or do you --

VICE CHAIRPERSON JOHN: Actually, 1 was going
to suggest we take a short break now. How much time were
you thinking of to --?

CHAIRPERSON HILL: Just a quick break. Go
ahead, 10, 15 minutes.

VICE CHAIRPERSON JOHN: Okay, thank you.

CHAIRPERSON HILL: Okay . All right then,
anyway, anyway we"ll take a break, come back for 10, 15
minutes. Then 1*1l1 go away again. Okay. Thank you.

VICE CHAIRPERSON JOHN: Thank you.

(Whereupon, the above-entitled matter went off

the record at 10:33 a.m.)
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