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PROGCEEDI-NGS
(9:51 a.m)

CHAIRPERSON HILL: Okay, great. Thank you.
Morning, ladies and gentlemen. The Board of Zoning
Adjustments. Today"s July 3 public hearing please come to
order.

My name is Fred Hill, Chairman of the District of
Columbia Board of Zoning Adjustment. Joining me today are
Board members, Vice Chair Laura John, Carl Blake, and
Crishaun Smith, and Zoning Commissioners Rob Miller, Dr. Rob
Miller, and Dr. Joe Imamura. Today"s meeting and hearing
agenda are available on the Office of Zoning"s website.

Please be advised this proceeding is being
recorded by a court reporter and is also webcast live via
Webex and YouTube Live. The video of the webcast will be
available on the office of Zoning®s website after today"s
hearing. Accordingly, everyone who is listening on Webex or
by telephone will be muted during the hearing. Also, please
be advised that we do not take any public testimony at our
decision meeting sessions.

IT you"re experiencing difficulty accessing Webex
or with your telephone call in, then please call our 0Z
hotline number 202-727-5471 once again, 202-727-5471 to
receive Webex, login or call in instructions. At the
conclusion of a decision meeting session 1 shall, 1iIn
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consultation with the Office of Zoning, determine whether a
full or summary order may be i1ssued.

A full order is required when the decision it
contains 1s adverse to a party, including in effect at ANC.
A Tull order may also be needed i1f the Board’s decision
differs from the Office of Planning®"s recommendation.
Although the Board favors the use of summary orders, whenever
possible, an applicant may not request the Board to issue
such an order.

In today"s hearing session, everyone who 1S
listening on Webex or by telephone will be muted during the
hearing, and only persons who have signed up to participate
or testify will be unmuted at the appropriate time. Please
state your name and home address before providing oral
testimony or your presentation. Oral presentation should be
limited to a summary of your most important points. When
you"re finished speaking, please mute your audio so that your
microphone is no longer picking up sound or background noise.

All persons planning to testify, either in favor
or in opposition, should have signed up in advance. They"ll
be called by name to testify. |If this is an appeal, only
parties are allowed to testify. By signing up to testify.
All participants plead the oath or affirmation as required
by subtitle Y408.7.

Request to enter evidence at the time and online
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virtual hearings such as written testimony or additional
supporting documents other than live video, which may not be
presented as part of testimony, may be allowed to pursuant
to Y103.13, provided that the person is making the request
to enter an exhibit explain A) How the proposal is relevant;
B) the good cause justifies allowing the exhibit into the
record, including explanation of why the requester did not
file the exhibit prior to the hearing pursuant to YA206 and
see how the proposed exhibit would not unreasonably prejudice
any parties. The order of procedures for special exceptions
and variances are pursuant to Y409. The order of procedures
for appeals are pursuant to Y507.

At the conclusion of each case, an individual who
iIs unable to testify because of technical issues may file a
request for leave to file a written version of the plan
testimony to the record within 24 hours following the
conclusion of public testimony in the hearing. If additional
written testimony is accepted, then parties will be allowed
a reasonable time to respond as determined by the Board. The
Board will then make 1its decision at its next meeting
session, but no earlier than 48 hours after the hearing.

Moreover, the Board may request additional
specific information to complete the record. The Board of
the staff will specify at the end of the hearing exactly
what"s expected and the date when persons must submit the
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evidence the office 1s owning. No other information shall
be accepted by the Board.

Finally, the District of Columbia Administrative
Procedures Act requires that the public hearing on each case
be held 1n the omen for the public. However, pursuant to 405
and 406 of that act, the Board may, inconsistent with i1ts
rules of procedures and act, enter into a closed meeting on
a case fTor purposes of seeking legal counsel on a case
pursuant DC Official Code section 2575B4, and/or deliberate
on a case pursuant DC official code Section 2-575B13, but
only after filing the circumflex public notice in the case
of emergency closed meeting after taking a roll call vote.

Madam Secretary, do we have any preliminary
matters?

MS. MEHLERT: Morning, Mr. Chairman. Members of
the Board, Application number 21109 of Jamal®s Corcoran LLC
has been withdrawn. Regards to the filings, the Chairman has
reviewed and granted waivers to allow late filings into the
applicable case record pursuant to Subtitle Y Section 206.7
and Section 103.13.

Any other Hlate TfTilings during the course of
today®s live hearing should be presented before the Board by
the applicant, parties, or witnesses after the case 1is
called, and any other preliminary matters will be noted when
the case is called.
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CHAIRPERSON HILL: Okay, thanks. Let"s see.
Well, good morning, everybody, and thank you. Thank everyone
for their patience as there are a few issues again here at
my office that I"m having to contend with as I am the only
one 1n the building and so I may get pulled away, and 1
apologize 1f that happens. Let"s see, you want to go ahead
and call our first case with Commissioner Miller?

MS. MEHLERT: Yes. The first case in the Board"s
hearing agenda is Appeal No. 21082 of Wardman Hotel strategy
team, Lucian Ramachandran and Renata Wallenberg.

This 1s an appeal pursuant to Subtitle X, Section
1100, challenging decisions made on October 23 and 26th, 2023
by the Department of Buildings Zoning Administrator to issue
building permits number B 230-7474 and B 230-5655.

This is a brand new residential development with
approximately 60 dwelling units on a record lot. The project
iIs located In the RA2 and RA4 zones at 2650 Woodley Road
Northwest and 2601 Calvert Street, Northwest, Square 2132,
Lots 855 and 856. The Board heard this appeal on May 15 and
then at the June 5 public meeting the Board denied the
property owner®s motion to strike and instead allowed
responses from parties and scheduled a continued hearing on
the submissions. And participating are Chairman Hill, Vice
Chair John, Mr. Blake and Commissioner Miller.

CHAIRPERSON HILL: Okay, great, thank you. Mr.
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Brown, can you hear me? Mr. Brown, can you hear me? You"re
on mute, I think. Mr. Brown?

MR. BROWN: Yes, I can hear you.

CHAIRPERSON HILL: Okay, great. Could you
introduce yourself for the record, Mr. Brown?

MR. BROWN: Yes. My name i1s David Brown and 1
represent the Wardman and Hotel strategy team and two
individuals mentioned in the introduction.

CHAIRPERSON HILL: Okay, great. Thank you. Mr.
Brown, you"re a little bit low on your volume, but we"ll see
how we can go. Or maybe it"s just me, | don®"t know. Mr.
Cox, you want to introduce yourself and your team?

MR. COX: Sure. Good morning, I"m Eric Cox, the
deputy general counsel for the DC Department of Buildings.
With me today are DOB attorneys Brent Fuller and Colleen
Smythe. Good morning, everybody.

CHAIRPERSON HILL: Good morning, Mr. Avitable.
Can you introduce yourself for the record?

MR. AVITABLE: David Avitable with Goulston and
Storrs, land use counsel to the property owner, joined by my
colleagues Liv Torres and Shane Dettman.

CHAIRPERSON HILL: Okay, great, thank you. I
don®"t necessarily think this is going to take very long
because I read the record and what I think or where I think
we are.
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So what happened i1s at the end of the last hearing
I was trying to be a little bit efficient i1In asking for
conclusions to be delivered. And so the appellate gave some
conclusions and at the time 1 think also mentioned rebuttal,
which really 1 think was more of a conclusion. And then
there was opposition to this rebuttal from the Department of
Burldings and the intervener because they didn"t think they
had an opportunity to respond.

And once I have allowed time to kind of follow
through, 1t seems as though the Department of Buildings and
the intervener are comfortable with where we are now In terms
of this case. And | think that there®s nothing much now to
say, and the Board would have an opportunity to review what
we have.

I do not think we will have a decision today. It
will be an opportunity for the Board to now review the files.
But that"s what I believe we currently are. Mr. Brown, does
that sound accurate to you?

MR. BROWN: 1 do recall the vice chair saying that
you woulld anticipate that there would be some kind of closing
arguments by all of us this morning, rather than testimony
Or cross examination.

CHAIRPERSON HILL: Okay. I think we have the
closing arguments in the record currently now. And so I
don®t think there"s anything necessarily that we need unless
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11

the Board has any questions. Mr. Cox, is that where you
think we are as well?

MR. COX: Yes, | agree with that.

CHAIRPERSON HILL: Okay, Mr. Avitable, do you
agree with that?

MR. AVITABLE: Yeah, we agree as well. Though i1f
the Board wants us to reiterate our closing arguments, we
don"t have an objection to that either.

CHAIRPERSON HILL: I think that the Board has
everything 1t needs in the record. 1 don"t think that we
need anything further. I think that what this now, the
reason why I wanted to have this was have an opportunity to
clear everything up and tidy everything up before the Board
reviewed everything. So therefore, 1"m going to turn to the
Board and see if they have any questions of anyone as this
final opportunity before we then take our time In reviewing
the record. Okay? 1 don"t see anybody raising their hand.

All right, then. What I propose is we"ll go ahead
and have this on for decision next week. And | appreciate
the time that you all came here for. And 1 appreciate my
fellow Board members in allowing me to tidy up this hearing.
So we will see you all for deliberation next week. Thank you
very much.

I*m sorry. Sorry, Vice Chair John. Wait a
minute.
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12

Vice Charr John has something.

VICE CHAIR JOHN: Are we meeting next week?

M5. MEHLERT: We have no hearing next week. The
next would be July 17.

CHAIRPERSON HILL: Okay, I"m sorry. July 17 then.
Thank you, Madam Vice Chair. All right, please, Madam
Secretary, put this on for decision on the 17th. Thank you.
Thank you all very much.

MR. COX: Thank you.

CHAIRPERSON HILL: Okay, and for the record, I1™m
closing the hearing, that portion of the hearing, and there"s
nothing that we need. All right, let"s see the next one we
have, and this may again, 1T |1 get interrupted. |1 don"t know
how to handle 1t. 1[1"1l get interrupted. But if you want to
call our next case that Commissioner Miller is on.

Oh, wait a minute. Let"s let, and I apologize,
Mike. What"s your last name?

MR. SAKINEJAD: 1t is Sakinejad, but you can just
call me Mike.

CHAIRPERSON HILL: Okay, [I1"1l1 go with Mike.
Thanks, Mike. So, Mike, 1 was waiting until we excused all
of the participants. And now, Madam Secretary, if you want
to call our next case.

MS. MEHLERT: Yes. Next is In the hearing agenda,
Application No. 20472B of the River School. This i1s a
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13

remand of an order approving subject to conditions, special
exceptions to allow daytime care use under Subtitle U,
Section 20351H of private school use under Subtitle u,
Section 203.1M Subtitle X, Section 104 and a reduction 1In the
minimum vehicle parking requirements of Subtitle c, Section
701.5, under Subtitle C, Section 703.2. This i1s for a new
child development center and private school campus for 350
children with accessory clinic use. 1It"s located in the R1B
zone at 4220 Nebraska Avenue Northwest Square 1727. Lots 4
and 5.

And on May 15, the Board voted to issue a
procedural order on remand which requested additional
information from the parties based on the Board of Appeal®s
decision and scheduled for a one-day hearing. Participating
are Chairman Hill, Vice Chair John, Board members Blake and
Smith, and Commissioner Miller.

CHAI RPERSON HI LL: Okay, great. Thank you. All
right, let"s see. Let"s go ahead and have the applicant

introduce themselves first. |If they could hear me, please.

MS. PRINCE: Allison Prince here on behalf of the
River School.

CHAIRPERSON HILL: Great. 1 don"t know about you
guys. Like, I"m getting a very big echo. Are you hearing
the echo? Okay, everyone else is hearing me. Some people are
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hearing. Okay, I"m going to log off and I"m going to log
back on. Okay, maybe the feedback may be coming. Okay, can
you all hear an echo now? Okay, sorry, Ms. Prince, i1t was

you. If you can just. | don"t know, just when you talk,

unmute yourself. 111 mute myself and then, or unmute
yourself. Everybody else, mute themselves. Whoever*®s
talking, please mute yourselves and therefore we"ll survive
the echo. Okay, so that was the, okay, let me see who else
we have.

Ms. Prince, do you have anyone else here with you?
I didn"t hear you. I"m sorry, you®"re on mute now, Ms.
Prince.

MS. PRINCE: 1 have Jami Milanovich here with me.
She®"s our traffic engineer. She"s our only witness. And
then 1 also have Nancy Mellon available for any questions you
may have.

CHAIRPERSON HILL: Okay, great. Thank you. All
right, and with TPA, who is here now. You"ve got to mute
yourself again, Ms. Prince.

MR. HARR: Hi, this is Tim Harr. 1"m president
of the TPA and I also have Spencer Churchill of counsel.

CHAIRPERSON HILL: Okay, which one is that?

MR. CHURCHILL: One of my speaking will help to
identify me. Nor can | tell whether my video camera is
working at the moment.
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15

CHAIRPERSON HILL: Your video camera 1s not
working. I don"t mind. [I"m just saying. | just want to
make sure that you know that and we"re just not going to
worry about 1t right now. [Is that correct?

MR. CHURCHILL: That"s fine. Thank you.

MR. HARR: And also on the line i1s the secretary
of TPA, Winfield Crigler. But 1 don"t expect she will
testify unless questions that she needs to answer come up.

CHAIRPERSON HILL: Okay, thanks, Mr. Harr. Okay,
I see the commissioner here also. Could the commissioner
from the ANC please introduce themselves?

MS. GIANINNO: Hi, I™m Alexandra Gianinno and I™m
the commissioner of ANC 306.

CHAIRPERSON HILL: Okay. All right, Ms. Prince,
you know, 1 think why we"re here, in terms of what the remand
has put forward and what the procedural order asks for.
Perhaps you can walk us through what you believe and what you
have proposed, and we can go ahead and have all of the other
parties have opinion on your proposal, and then we"ll see
where we are with the Board. And 1°"m going to mute myself
now.

MS. PRINCE: Can you hear me?

CHAIRPERSON HILL: We can hear you. 1°m going to
mute myself.

MS. PRINCE: 1 can"t hear anything.
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CHAIRPERSON HILL: We can hear you. We can hear
you. You know, it"s so funny you would think I*d know how
to use the chat.

MS. PRINCE: Can you hear me now?

CHAIRPERSON HILL: Yes.

MS. PRINCE: Great.

MS. PRINCE: Okay, I1°1l1 just walk through my
opening. And just to give you a sense of time, Chairman
Hill, 1 believe our entire presentation will be under 20
minutes. Probably more like 15.

So good morning, Chairman Hill and members of the
Board. [I"m Allison Prince with Goulston and Storrs here on
behalf of the River School.

As you will recall, this Board unanimously
approved the school®s application to establish a child
development center and school on the Nebraska Avenue site.

After a six hour hearing on October 27, 2021, two
and a half full years ago, you heard testimony from a total
of four experts, including two traffic engineers, one for the
school and one for the opposition party.

The favorable decision was based on a full and
complete 631 page record. And I want to note that almost 100
pages of that record was the applicant®s comprehensive
transportation report. Traffic was the main issue at the
hearing.
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The party opponent appealed the decision to the
DC Court of Appeals. Six months ago, the DC Court of Appeals
partially affirmed the Board"s decision. The court stated,
we TFfind most of Tenleytown®s arguments unpersuasive and
remanded on a single narrow issue, to seek clarity on the
exact role of the school®s proposed shuttle bus In meeting
the school®s trip reduction commitment.

We are here today to present testimony on the
narrow issue outlined i1In this Board®"s procedural order that
was prepared In response to the remand. As you know, the
court questioned whether the use of the shuttle by children
Iin grades K-6 should have been mandated by the inclusion of
a condition In the order. We have responded to the courts
and the Board®"s directive by reiterating the mandatory nature
of the shuttle for grades K-6 consistent with Head of school
Nancy Mellon®s representation at the hearing.

In connection with this remand, we"ve offered a
single, straightforward condition for inclusion of the order
mandating the use of the shuttle. And 1 should note the idea
of the shuttle was suggested by the ANC in the first place.
In proposing the condition, we 1iIncluded practical,
reasonable, and very limited exceptions that we pulled from
the record.

For example, a student who lives within walking
distance of the campus or has a disability that cannot be
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accommodated on the bus would be exempt. This 1S common
sense. We shared the proposed condition with the ANC and
engaged 1n extensive discussions, including a lengthy
dialogue at the recent ANC meeting.

While we have been able to address some of the
expressed concerns, we are not willing to engage In requests
that are far beyond the scope of the remand. We are not
willing to relitigate this case. We are required to respond
to the procedural order.

As | mentioned today, we have just one witness,
Ms. Milanovich, our traffic expert. Our presentation, as |
mentioned, will take under 20 minutes, probably closer to 15.
And Nancy Mellon is also here just in case the Board has
additional questions.

So we welcome your questions either during Jami®s
presentation or once she®"s done. And certainly we welcome
any cross-examination from the parties, and 1 thank you for
your time.

M5. M LANOVI CH: Good morning, Chairman, Board.
For the record, my name is Jami Milanovich with Wells and
Associates. We are the transportation consultant for the
project. If we could bring up our presentation, please, and
advance to slide five, 1 think that Ms. Prince has covered
the first few iIn her opening remarks. 1°m sorry. |If you
could go back one, please. Perfect.
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Thank you. So, as Ms. Prince mentioned, from the
Board®"s procedural order on remand, we were asked to answer
three very simple questions.

Number one, what i1s the role of the shuttle bus
In achieving the River School®s trip reduction commitment.
Number two, is one hundred percent compliance required to
meet that trip reduction commitment? And number three, 1T the
shuttle bus i1s required, how will the school enforce the
requirement? So 1°d like to take just a few minutes and
address each of those questions. Next slide, please.

I want to take just a very brief step backwards
first and remind the Board that when we did our original
traffic study, we studied the a.m. peak hour, the p.m. peak
hour of the school, and the p.m. commuter peak hour.

Because the a.m. peak hour was projected to have
the highest vehicular trip generation, and because it was of
greatest concern to the ANC and members of the community, the
River School committed to a forty-five percent vehicle trip
reduction for the a.m. peak hour.

However, because both of the p.m. peak hours were
projected to have a much lower trip generation, the River
School committed to a fifteen percent reduction during each
of the p.m. peak hours. So the role of the shuttle bus is
to contribute to reducing the vehicular trips during that
a.m. peak hour to meet that forty-five percent trip reduction
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commitment. The shuttle bus was never discussed nor
contemplated for use during the p.m. peak hours.

So again, the role of the shuttle 1s to contribute
to that forty-five percent reduction in the a.m. peak hour.
Next slide, please.

So, In answer to the Board"s question, 1is the
shuttle bus necessary to achieve the River School®s a.m. peak
hour trip reduction commitment? The answer iIs yes. The use
of the shuttle was specifically requested by the ANC and is
one of several strategies that River has 1dentified that they
woulld utilize to meet the peak hour trip reduction
thresholds.

As Nancy Mellon, the head of the River School,
testified at the original hearing, the shuttle would be
provided for students in grades K-6 forty-five percent and
confirmed that those students would be required, as a
condition of their enrollment, to utilize the shuttle,
subject to limited exceptions. Next slide, please.

And that leads to the second question. 1Is one
hundred percent compliance required for children in grades
K-6? And the answer to that is no, because there are certain
limited exceptions that would be allowed whille still allowing
the River School to meet the trip reduction commitment that
they made in the a.m. peak hour.

So, for example, students who walk or bike to
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school would not generate a vehicular trip and so they would
not be required to take the shuttle bus. Students who take
public transportation also would not generate a vehicle trip
and would be exempt from the shuttle. Students who arrive
in a vehicle with a younger sibling who is permitted to
arrive on campus i1n a vehicle also would not generate an
additional vehicle trip and would be exempt from the shuttle.

Likewise, students who arrive with a parent who"s
permitted to drive to campus also would not generate a
vehicle trip and therefore would be exempt from the shuttle.
And the last bullet point, we have a limited number of
students who have a documented physical disability or
condition so severe that it would prevent them from using the
shuttle. That would need to be approved by the head of
school ahead of time and it would be very limited. 1 want
to give you a couple of examples of the types of things we"re
talking about.

The River School has a student who has such severe
diabetes that they cannot be on a bus without a nurse. That
student would be exempt. The River School also has a student
who is deaf and is going blind. That student would be exempt
from taking the shuttle bus.

Under no situation does this exempt the River
School from adhering to that forty-five percent trip
reduction commitment. They still have to meet that. And so
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with a handful of exemptions, those would be offset by the
River School more aggressively using other tools in their
toolbox to offset those trips that would occur by this very
limited exemption. Next slide, please.

And so the third question i1s, how will the school
enforce the shuttle bus requirement? As | 1indicated, all
students 1n grades K-6 would be required as a condition of
their enrollment and as part of the student contract to use
the shuttle bus during the morning drop-off, subject to those
very limited exceptions that | just detailed. To ensure the
enforceability of the shuttle bus requirement, the River
School has proposed that the BZA adopt an additional
condition of approval. And if you go to the next slide, this
is wholly consistent with the record in this case. 1"m not
going to read this. This is identical to what was in our
submission.

There have been no changes since our submission,
but 111 just highlight a couple of things. So again,
students in Kindergarten through six would be required unless
they fall under one of those very limited exceptions. It
will be a condition of their enrollment. 1t will be part of
the student contract that they are required to use the
shuttle bus during the morning drop-off period. Next slide,
please.

Failure to comply with the requirement of the
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student contract would result In progressive consequences up
to and including dismissal from the school as specifically
outlined In the student contract and set forth in the River
School "s transportation management plan, which 1s Exhibit
100B of the record. Next slide, please.

I want to take just a couple of minutes to address
the River School®s efforts to work with the ANC. We met with
ANC commissioners on three separate occasions. We exchanged
a number of emails with revised statements based on ANC
feedback, and we also presented at the ANC"s regularly
scheduled meeting last month. We"ve made a number of changes
based on that feedback. As Ms. Prince had indicated, the
feedback related to the narrow scope of the remand order is
where the changes were made.

So first, we narrowed the exception for students
with a documented disability or condition to clarify the
hearing loss alone would not be the basis for an exemption
and that students would need to qualify for accommodation
pursuant to local laws and federal laws.

Second, the ANC requested that we ask the BZA to
clarify condition four, which deals with pickup and drop-off
activities. You can see condition four there on the screen
in italics. 1"ve bolded the text we’re asking to be added,
and this i1s simply clarifying that all student drop-off and
pickup activities must occur on campus and that no drop-off

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

24

and pickup activities can happen on neighbor any neighborhood
street. So, just a minor clarification on condition four the
ANC asked for we were happy to agree.

The third, we agreed to update the transportation
management plan with additional protocols to address specific
concerns the ANC raised regarding the tracking of students

on shuttle buses.

Essentially what this means i1s the school has
agreed to take attendance on the shuttle bus to ensure that
all of those students who are supposed to be riding the
shuttle bus actually are riding the shuttle bus. That will
be included in the TMP and reported out on the annual
monitoring reporting that"s required.

Fourth, we agreed to review the shuttle bus routes
with the ANC In the DDOT before they"re finalized. So as we
get closer to opening the school, once we"re able to
establish the appropriate locations for the bus stops, we
will submit the proposed bus routes to both the ANC and DDOT
to get their feedback prior to finalizing those. Next slide,
please.

And finally, the ANC expressed concerns about how
students who walk to school would be identified so that
they"re not confused with students who may be dropped off a
couple of blocks away by a parent. And we pointed the ANC
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back to again the original transportation management plan
that"s 1In the record where we contemplated exactly this
thing.

Under the operations management component of the
TMP, 1tem 1E requires families who walk their children to
school to be given badges that identify them as walkers so
that the school staff that the River School has committed to
having on campus at the pedestrian entrances to campus will
check their badges to ensure that they are in fact a student
who 1s supposed to be walking and not somebody disobeying the
requirements and dropping off children a couple of blocks
away on a neighborhood street.

So that was already contemplated and covered, and
so we"ve pointed, as 1 said, the ANC. Back to that
stipulation In the TMP. Next slide, please.

And so to conclude, 1 just want to walk through
those questions again. The role of the shuttle is to
contribute to reducing the trips during the a.m. peak hour
to allow the River School to meet that forty-five percent
trip production commitment. The use of the shuttle bus is
a necessary tool. However, one hundred percent compliance
for all children In K-6 is not required.

For example, students who would arrive to campus
and not generate an additional vehicle trip, for example,
walkers, would not be required to take the shuttle bus. And
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we"ve contemplated a very limited number of students with
documented disabilities who would be allowed to arrive In a
vehicle. Again, the River School would still be required to
meet that trip reduction commitment.

River School has proposed an additional condition
that would ensure enforceability of the shuttle requirement,
and failure to comply with the shuttle requirement would
result 1In progressive consequences up to and i1ncluding
dismissal from the school, as specifically set forth In the
TMP and the student contract. And with that, 1 believe we
are ready to take questions.

CHAIRPERSON HILL: Okay, thanks. All right.
Thank you for presentation. Does my fellow Board members,
and 1"m looking at them, have any questions? 1 see Mr.
Blake®"s handout, please. Mr. Blake, go ahead.

MEMBER BLAKE: With regard to students that simply
missed the shuttle, how would they be treated?

M5. M LANOVI CH: So students who missed the
shuttle would not be able to arrive on campus during the
morning drop-off period. |If they had to be dropped off iIn
a vehicle, they would have to come late to school after the
morning drop-off period.

MEMBER BLAKE: Okay. Thank you.

CHAIRPERSON HILL: What"s the time frame of the
morning dropout period again?
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M5. M LANOVICH: So we"re required to, when we
monitor i1t, we"re required to do counts over a two-hour
period, and then the single highest hour within that two hour
time period i1s what they"re required to report and monitor
on. So I°1l let Nancy speak to the exact time in terms of,
you know, when the bell rings and that type of thing.

MS. MELLON: So our morning peak is between 8:00
a.m. and 9:00 a.m., generally.

CHAIRPERSON HILL: Okay. So then after. And I™m
just trying. Ms. Milanovich, I"m just trying to understand.
Again, after that drop-off period, there"s not a concern
about the trips. Is that what is. 1 can"t remember. |1
mean, again, It was two years ago and it was a six hour
hearing, 1"ve now been reminded.

M5. M LANOVI CH: Yeah, that"s right. The concern
iIs in that 8:00 to 9:00 window when the traffic on the
neighborhood roads is highest, and also coincides with when
most students would be arriving at the school. So they would
need to arrive after the 8:00 to 9:00 hour window. Again,
we" 1l be counting. When we"re required to do the monitoring,
we count longer than that.

So there should be no thought that so many
students are going to miss the shuttle, that we have a huge
surge after 9:00. |If that were to be the case, that would
be reflected in the monitoring, and i1t would count against
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the River School.

So, you know, the one off student that misses the
bus occasionally can arrive at 9:00, and i1t doesn"t impact
the peak hour at all.

CHAIRPERSON HILL: Okay. You guys have thought
about so many things. 1"m a little disturbed, actually, by
some of the things you thought about. But i1f the one person
iIs late a lot? | mean, I"m just trying to understand, like,
1T somebody"s late all the time, there®s nothing in this huge
list of things as to what happens to that person who"s late
a lot. Is that correct?

MS. M LANOVI CH: well, 1711 let Nancy address
that, because 1 think that would probably be similar to, you
know, even without the shuttle today, students who are late
all the time, I presume that the River School has a plan for
that and consequences for that.

MS. MELLON: Right. They get into that escalating
correction because they"re not following, they"re not abiding
by the carpool rules, and that®"s part of the enrollment
contract. So we don"t have that problem today. And I don"t
anticipate we"ll have i1t, because they are very interested
in getting their kids to school, typically, and getting to
work, our parents. So we don"t currently have a problem with
tardiness, and | don"t anticipate we"ll have one.

CHAIRPERSON HILL: Okay. |1 was just curious, Mr.
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Smith, 1 mean, Mr. Blake, i1s that all your questions? | saw
Mr. Smith"s hand up.

MEMBER BLAKE: Yes, that answers my question.
Thank you very much.

CHAIRPERSON HILL: Mr. Smith?

MEMBER SMITH: I don"t know what Ms. Mellon kind
of answers some of my questions. | share some of the same
comments that you had, Mr. Hill. This is very proscriptive,
extremely proscriptive. And I worry about, because of this
proscriptiveness, whether the River School will really be
consistent in these very -- it seems fairly draconian, to be
completely honest with you.

So 1 think my two questions are, IS someone
standing out on that driveway, enforcing these very
prescriptive conditions, and am I to believe that the school
iIs actually going to turn a child away? A parent that may be
running late, or the child missed the bus? And the parent has
to, as you state, drop it, go to school, then the River
School 1s going to turn your child away, or somebody that®s
out on the driveway is going to enforce that and say you
can®"t drop your child off until after these drop-off hours?

MS. MELLON: Do you want me to take that one?

MEMBER SMITH: Yes, please.

MS. MELLON: Yes. I*ve been accused of being
draconian because of safety. So it all started during COVID
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right? We have one hundred percent requirement for
vaccination. We have lost students because parents don"t
want to abide by that. During COVID every hundred percent
of kids had to be dropped off in the carpool line, even 18
month olds. Our parents abided by that.

So 1 think this i1s a community that takes very
seriously i1ts commitments, and we would work with a family
to help them figure out why they"re arriving late every day
and perhaps getting them iIn a carpool with another child.
So there are things that we can do to prevent that consistent
late drop-off. We already do those things.

MEMBER SMITH: Thank you. |1 think that"s all the
questions that | had thus far. Thank you.

CHAIRPERSON HILL: Go ahead, Mr. Blake.

MEMBER BLAKE: Yeah. 1 have one question. |In
listening to this, and 1 reviewed the record carefully. It
looks like the plan was to have about six shuttle buses,
which seem like they"d be relatively small shuttle buses,
around 24 foot type buses. And I know a lot of the logistics
have not been figured out yet as to where those buses would
come from, but could you just talk a little bit, not to go
beyond where, 1| believe that®"s all that®"s in the record.
Could you give me any color on that?

MS. MELLON: Do you want me to do that?

M5. M LANOVI CH: We did enough analysis because
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we wanted to make sure that the shuttle bus was included in
that trip threshold that we agreed to adhere to. But what
IS going to make the shuttle bus successful i1s locating the
stops i1in places where 1t intercepts parents on their way into
town at the most convenient locations.

And so we sort of have to wailt until we’re,
because where parents live today may not be where they live
in the future, and so we can"t i1dentify exact locations for
shuttle bus stops today until we know for sure where our
parent body lives.

The other issue we have is 1T we would make an
agreement with a location today. For example, one of the
locations we contemplated was the Wells Fargo on MacArthur
Boulevard. Our understanding is that site is sold, iIs going
to be redeveloped, and so iIt"s not going to be available
three years from now when we®"re ready to identify bus stop
locations.

So from a practical perspective, we aren"t able
to pinpoint the exact locations, and so we can"t pinpoint the
exact shuttle bus routes. That"s why we agreed to go back
to the ANC to review the routes with them once we"ve
identified those bus stop locations.

We also haven®t procured buses. You know, we
anticipate that we would not own our own fleet of buses. We
anticipate that we would contract that out. And so we took
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a little bit of a conservative approach, assuming we would
use smaller buses, and therefore would need more buses,
again, so that we could include those i1n the trip generation
estimates that we presented.

IT we have larger buses, again, depends on where
the stops are located, but that would just result i1n fewer
trips for the buses. Does that help?

MEMBER BLAKE: Yes, 1t does. Thank you.

CHAIRPERSON HILL: Go ahead, Vice Chair John.

VI CE CHAI R JOHN: My question i1s, how close 1s the
school to the Wisconsin Metro station? 1°ve forgotten the
exact distance. Seems to me to be about three or four
blocks. Anyone can take the question.

MS. MELLON: I think when we did the original
hearing, we said it was half a mile. So that"s like five
blocks, right? Five city blocks, yeah.

VI CE CHAI R JOHN: Okay.

M5. M LANOVICH: 1It"s a little more than three or
four blocks. I believe it"s about a half mile from the Metro
station. Okay. Because I"m wondering it someone who misses
the shuttle bus could be dropped off at a school at a street
that"s not one of the ones identified in your proposal. 1
mean, | just don"t like the i1dea of a kid missing the first
period of class because the parent couldn®t get him to the
shuttle bus on time. That®"s my concern.
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M5. M LANOVI CH: Right. So the ANC was very
concerned about drop-offs happening on any neighborhood
street. And so they"ve asked us to clarify that condition
four, iIndicating that there would be no drop-offs on any
neighborhood street. So 1 think 1f they miss the shuttle
bus, the only option i1s for them to be dropped off on campus,
but a little bit late. And, Nancy, | don"t know i1If you can
speak to. Does that mean they miss an entire period of class
or did they just miss homeroom?

MS. MELLON: Well, 1t depends on the grade. So,
kindergartners, it"s not such an urgent matter to be late,
but if you®"re in 6th grade, 1 can envision someone missing
a class. And I think that®"s why we"d have to really work
with families to make sure that they"re able to either meet
the shuttle or find an earlier start to their day. And we"ve
had to do that a lot In the past.

VI CE CHAIR JOHN: Thank you.

CHAIRPERSON HILL: Go ahead, Mr. Smith.

MEMBER SMITH: And that®"s in light of the vice
chair®s question, because again, 1 am still very concerned
about the prescriptiveness of these conditions and how the
district®s government can effectively enforce some of these
conditions, to be completely honest with you going forward.
My question, and maybe this came up again, is the Chairman
said this was a very long hearing two years ago.
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Was there any discussion or even a recent
discussion with any of the properties in close proximity,
whether 1t"s AU or the National Presbyterian Church, which
has a large parking lot where you could use that for pickup
and drop-off of a very limited nature that you"re referencing
now to effectively get to the point that Ms. John i1s stating
where there i1s some type of small, limited off site pick up
and drop-off where a staff member could be there and pick up
a child and address some of the concerns in the neighborhood
and still have an opportunity to have a pickup/drop-off.

M5. M LANOVI CH: We haven’t had any specific
conversations with any nearby property owners? However, you
may recall that we had provided iIn the transportation
management plan some, what we called enhanced enforcement
strategies. In the event that the monitoring plan
demonstrates that the drop-off and pickup is not able to
happen on campus, that the school would be required to
implement at least one of those enhanced strategies.

And one of those strategies was exactly what you
just described, Mr. Smith, where we would be required to work
with a nearby property owner, presumably somewhere like along
Wisconsin Avenue, you know, not immediately adjacent to the
school, but obviously close enough where they could still
walk from that site to the school.

So it was contemplated in that way, iIf the
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monitoring study reveals that we"re having problems getting
all of the pickup/drop-off to happen on campus. But we did
not have conversations or contemplate that proactively for
tardy students.

MEMBER SMITH: Okay, thank you. Thanks for the
reminder. 1"11 take a look back at that again.

CHAIRPERSON HILL: Vice Chair Miller, you look
like you might be having a question.

COMMISSIONER MILLER: Thank you, Mr. Charrman.
I might have more questions, or they may be answered after
the ANC and party in opposition, Tenleytown preservation
testifies or ask questions themselves.

But let me just say thank you Ffirst of all to
River School for responding to the procedural order and
providing the revisions and clarifications that you"ve
provided. I think they®"re helpful to making this a
successful project. On the ANC, in the ANC resolution, and
they" 11 probably get into this, but they had a couple, they
had a tweaking of your language regarding the bus exemption.

You had something in the Jlanguage about for
physical disability that qualifies under the ADA. 1 think
they had something that says that the ADA would require the
accommodation that would prevent them from utilizing the
school bus. I mean, this can be worked out, but do you have
an objection to the language, the revised language to that
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bus exemption conditions for ADA issues? Did you understand
the question?

M5. M LANOVICH: 1711 defer to either Alison or
Nancy. [1°11 be honest with you. [I"m not quite sure what
the. There"s a meaningful difference between the language,
and 1 feel like 1t might be better for an attorney to weigh

in on exactly what that difference might mean for us.

COMMISSIONER MILLER: 1"m not sure that there 1i1s
either, but maybe i1t"d be better to ask these questions after
the ANC testifies. But if, but if the, i1if house, 1f Ms.
Prince wants to say something.

MS. PRINCE: [I"m happy to address that. The ANC
was a bit of wordsmithing, wanting to require a student to
require accommodation as opposed to qualify for an
accommodation. We wanted a little bit more flexibility on
that issue.

We certainly don®"t want to be In a position to
ever turn away a student from an exemption when they require
an accommodation under the Americans with Disabilities Act.
And frankly, 1 was surprised by the level of iInterest and
discussion In this issue. This is a very minor federally-
mandated exemption because of the Americans with Disabilities
Act.

The school is required to accommodate students
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with disabilities. We just want to make sure that the
section i1s worded in a way that we don"t leave a student in
the lurch.

COMMISSIONER MILLER: Okay. Thank you for that
response. The other two, Ms. Prince, | think you"re on. Not
muted. Thank you. So I think the other two wordsmithing,
which I think they are issues are, well, one i1s on the, they
said there®s still no condition or enforcement. But you do
refer to the student code of conduct and the mandatory
progressive penalties for violating.

So 1 think that, 1 think that they track each
other. They"re just spelling out the student conduct
provisions in their language. And you refer to the student
conduct provisions that are part of the TMP. 1 don"t think
there®"s an issue there. But do you agree that there might
not be an issue there?

MS. PRINCE: There®s no issue there.

COMMISSIONER MILLER: Right. So, and then the
final thing that they asked that they say that the school is
representative expects no more than four exemptions from
busing per year. Well, this number might be compensated,
considered -- Ms. Prince, 1 think you®"re not muted again.

MS. PRINCE: I"m sorry. |1 can address that we"re
very concerned about any kind of actual cap on the number of
students who require an accommodation. We think It is a very
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small amount. Historically, 1t"s been a very small amount,
but we certainly don"t want to be, as | said, iIn a position
of turning away a student who has a disability and is unable
to ride the shuttle. That would really be entirely contrary
to the school®s mission.

COMMISSIONER MILLER: But as far as monitoring and
reporting on what those, the number of exemptions there are
per semester or something, or per year, do you have a problem
with reporting that to the ANC and DDOT?

MS. PRINCE: There are minimal number of
exemptions every year. We certainly are very concerned about
any kind of confidentiality. We simply ask that the Board
recognize that this i1s a federally mandated requirement to
accommodate a student with disabilities. We do have a lot
of requirements, and we"re very intent on making sure that
we comply strictly with all the requirements.

But we don®"t want to get to the point where we"re
literally having to report on every single student who
requires an accommodation.

COMMISSIONER MILLER: Right. And let me ask about
the shuttle bus. Just following up on Board Member Smith®s
reference to a nearby site, and you say that"s 1iIn the
enhanced transportation measures that you could go to in the
event you"re not meeting the trip thresholds. And I realize
that"s the way the whole plan 1iIs constructed. It"s
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monitoring to meet the threshold, and then there are tools
in that toolbox that you can go to. And 1"m glad 1t"s
clarified that the shuttle bus i1s a mandatory part of the
tool, which wasn®"t clear 1In our order, unfortunately.

But on the location of the -- I realize that we"re
far out from i1dentifying sites, but obviously that is what
will help make this a success.

Is the Tenleytown Metro one of the sites that,
where a shuttle bus might come because i1t"s a half a mile
away, or i1s that not going to be? And so the people who are
taking public transportation can just hop on the bus rather
than walk, | guess the ten or 15 minutes if they“re running,
ten or 15 minutes late, if the bus i1s there and if there's
room on it, is that one of the places where there would be
a shuttle bus, or are you contemplating at this point just
one where Virginia people are going to come on MacArthur
Boulevard or something?

M5. MLANOVICH: | nean, it certainly could be a
rotation and | think realistically we're probably | ooking at
nore than one bus stop. So, it would be people comng from
t he sout h woul d, obvi ously, we wouldn’t want themto have to
drive through t he nei ghborhood to get to the North to a stop.
So, realistically, like | said we're probably | ooking at at
| east two stops.

The Tenleytown Metro Station could be a good
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candidate. | think it depends on nunber one, how nmany of our
parents are driving in from vyou know, points north,
Maryl and, points north. And how nmany students are actually
taking the Metro so that potentially could conbine the two
and give the students on the Metro a ride on the shuttl e bus.
But, again, we won’t know for certain until we get closer to
openi ng and know where our parents |ive and how nmany students
have signed up to ride the Mtro, essentially. But it
certainly could be a good option.

COW SSI ONER M LLER:  Okay. Thank you for that
response. | appreciate all the information that the school
has provided in this case. Thank you.

Thank you, M. Chair.

CHAI RPERSON HI LL: I’11 come back to you guys,
John, 1’ m sorry.

MEMBER BLAKE: |’ msorry, one | ast question. Wth
regard to the assunptions behind the students using the
shuttl e when reviewi ng the report 46A it seens that about 68
percent of the students were projected to actually use the
shuttle for K through 6. Could you just go through that
calculation a little bit just to make sure |I’'m clear that
it’s about that percentage. | know it’s a dynam c nunber
that will change as the student enroll nent grows. But just
give nme a sense of how that calculation cane about and is
that the right nunber fromthe initial.
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M5. M LANOVICH: So, we actually in doingthetrip
generation analysis where we |anded was that in presenting
t hose nunber we assuned that any student who was i n K through
6 that wasn’'t a parent of a faculty of staff nenber would
take the shuttle and for that we were using for an estinmate
so there’'s a current nunmber of students or then current |
shoul d say or three and a half years ago, so the R ver School
provided information on the nunber of students who had a
parent of faculty staff nenber.

So, we used that percentage and applied it to the
future enroll ment. So, any student who had a parent that was
a faculty staff nenber was taken out of the shuttle bus
riding nunber. Any student who had a younger sibling, so
again we used proportionally we used the nunber that was
currently had younger siblings and projected that to the
future enrollnent. So, those were taken out of the shuttle
bus equati on.

And then we al so assuned a five percent absentee
rate was a little bit of a conservative nunber because the
school reported that historically their absenteeismrate is
actually alittle bit higher than that. So, those were taken
out of the shuttle bus cal cul ation.

Everybody el se in grades K through 6 was assuned
to ride on that shuttle bus. So, | don't have the exact
percent off the top of ny head because that’s not the way we
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didit. W didit step by step based on those peopl e.
|’ msorry, we al so had a projection for the nunber
of students who woul d wal k or bi ke or take Metro. Those were

not included in the nunber of students who would ride the

shuttl e bus. So, we did it step by step based on those
different categories. W didn't just apply an overall
percentage. So, | would have to go back and doubl e check the

nunber what that exact percentage is but that gives you an
i dea of how we arrived at the nunmber of students who woul d
be taking the shuttle.

MEMBER BLAKE: Thank you, Ms. Ml anovich. | think
however in the docunent was 338 total students and 203 in K
through 6 division and just doing the sinple math | think
came out with 68 percent. But thank you very much.

MS. M LANOVI CH:  Uh- huh.

CHAI RPERSON HI LL: | apol ogi ze. Vice Chair John,
could you just hold your thought for noment and |’m cone
ri ght back.

Okay. Sorry. GCkay. Do we have everybody back,
M. Smth.

MEMBER SM TH: Vi ce Chair John.

CHAI RPERSON HI LL: Okay. Geat. Al right. Just
so that everybody knows, we're going to | ose a Board nmenber
at 11:30. So, I'mgoing to -- we're going to do as nuch as
we can until 11:30. |If this goes over 11:30 we're going to
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adjourn this case. |’'mgoing to have other cases and then
we’' || conme back. Ckay.
Let’'s see. So, Ms. John, you had sonme questions?
VICE CHAIR JOHN: "Il hold ny questions unti
later. |t m ght be answered by soneone el se.
CHAI RPERSON HI LL: Ckay. Thank you, M. John.
Al right. Could I turn to the ANC Conm ssi oner
and have her give us their thoughts?

MS5. GANINNO Sure, that woul d be wonderful.
M5. PRINCE: Could | just ask that you provide the

ANC wi th an opportunity for cross-exam nation?

CHAI RPERSON HI LL: Provi de the ANC, yeabh. So,
everyone. | was going to have everyone present and then
everyone i s going to have an opportunity to ask questions of

everyone. kay?

Go ahead, Comm ssi oner.

M5. G ANINNOG. That's great. All right.

Thank you, Conmi ssioners, for the opportunity to
testify today. Again, I'’mAlexandra G aninno and |’ mthe ANC
Commi ssi oner for SMD, the SMD-3EO6 where this property is
actually located. And ny renmarks are going to focus on Ri ver
School s application, their job shuttle plan and t he concerns
of the ANC mainly if the job shuttle plan answers the
guestions posed by the Board or the question posed by the
Boar d.
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The primary issue that we’ve had and continue to
have regardi ng the Ri ver School Pl an to purchase the property
to locate their school, their day care center and the
Nati onal Center for Hearing Innovation is the inpact on
traffic and safety and the proposed devel opnent of all these
activities, the inpacts they would have on the surrounding
community and not just the shuttle plan. The shuttle was an
| nportant elenent of how they would address the additional
trips that wll inpact the conmmunity. But it’s also all of
the traffic-related issues.

Regarding the shuttle plan which is the --

VICE CHAIR JOHN: Excuse ne.

M5. GANINNO -- thing you asked us to address
t oday.

VICE CHAIR JOHN: Ms. Mlan, Ms. M1l an, the court
asked us to focus on the shuttle bus. Because even though
there nmay have been information in the record, when the
opinion was witten it did not address the shuttle bus
directly. And | think that’s the |imted circunstance under
which we’re here today. So --

MS. G ANINNO  Yes.

VICE CHAIR JOHN:  -- in the interest of tinme and
efficiency if you could please focus on the shuttle bus.

MS. G ANINNO  Yes.

VICE CHAIR JOHN: |I'minterested in know ng what
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streets would be acceptable for parents to drop off kids if
they mss the shuttle bus.

M5. GANINNO At this tinme there have not been
a discussion within the ANC wth the comunity nor with the
Ri ver School about all of the different streets given that
the TMP that the River School developed is based on data
that was collected during COVID and does not include the
I npacts of all the new developnents in the area or the
changes in traffic since COVID. So, there has not been an
opportunity to revisit a traffic study that would actually
gi ve us accurate data so we would know which streets woul d
not just, but what streets actually have i ssues now based on
new data and they | ooking at a new, sort of new infornation
about where the students are conming fromthe R ver School,
what their routes m ght be, where the busses m ght be. Then,
you know, we could possibly come up with sone streets. But
at this point, we don’t have enough informati on and the data
that was used in there, TMP is outdated and was based on
COVID-related information and does not include current
traffic.

So, honestly, while we would really |like to know
the routes, w'd like to know nore infornmation about the
shuttle plan but that was not provided. W don’'t have any
of that information which is why the ANC despite working with
the Ri ver School could not conme to an agreenent and support

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

46

their plan because their plan doesn’t have any details and
because the data is old and needs to be revisited.

So, we can’t provide you with streets right now,
while we would like to we really can’t. W can say that Van
Ness, 42" Street, Nebraska the corner around there and
Warren Street are al ready dangerous i ntersections. DDOT has
I dentified them as DDOI. That was in the record from the
original BZA hearing. And the issues related to the
I ntersections around the property have not been renedi ed.
So, they’'re still dangerous. They' re still failing.

VICE CHAIR JOHN: Thank you.

M5. GANINNO | guess to skip forward, there are
several concerns that the specific concerns that the ANC has
wth the shuttle plan which are and they include but not
limted to the exceptions to the rule guiding who will ride
the shuttles and we have submtted some |anguage that we
would request if an order is witten that supports the
project. But it would require that the exenptions be based
on the ADA and the D.C. Human Rights rules. And we stil
requi re because we believe that that’s the nost inportant
thing. If you have a shuttle bus, the inportant this is that
all those, we respect River School’s opinions but it should
be, the shuttle rider should be based on or the exenptions,
|’ m sorry.

The exenptions to the shuttle should be students
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who are required because of whatever the ADA or the human
rights aws say that those are the people that are exenpted,
not ot her people based on what Nancy Mellon and the people
from the River School deem to be people who should be
exenpt ed because any additional trips by cars wll inpact the
comunity. And that was raised as an issue in the original
BZA hearing as well.

So, it’s the exceptions to the rule who ride the
shuttl e, the need for nore stringent enforcenent nechani sns.
The court and the BZA have di scussed at different tinmes that
it’s really inportant for enforcenent nechanisnms to be
stronger. And one of the major issues that we’'ve sort of
been facing in our nei ghborhood is that currently just to go
back. We have issues with several schools in the area,
Maret, Sidwell, St. Al bans and inportantly GDS who have had
-- it’s difficult for the ANC and the communities to manage
some of the traffic and safety related issues if they're
aren’t strong enforcenent mechani sns  both punitive
enf orcenment nechani snms that woul d puni sh a student and their
famly and al so the school.

The enforcenent nechani sns that were included in
the TMP we believe are not strong enough to actually inpact
the school in any way to change behavior. And once the
school has actually been |ocated on the property and
purchased the property that, unfortunately, because the
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parents are paying tuition they m ght favor being treated
nore kindly the famlies that are already at the school
versus dealing wth sone of the enforcenent nechani sns that
aren’t really that stringent as based in their TM.

But | woul d say because | knowin the interest of
time you kind of want to nove forward. So, what | do want
to say is in the resolution from June 25" 2024, the ANC
unani nously voted to support it. But the ANC 3 does not
bel i eve that the applicant’s plan provides enough detail to
be considered at this tinme as nore than a notional plan. ANC
3E lacks confidence in the viability and enforceability of
the latest draft proposal to satisfy the conditions of their
man and there remai ns concerns the shuttle bus plan wll not
adequately reduce the inpacts of additional traffic this
project wll generate and does not support the draft proposal
at this tine.

Anot her inportant point | do think is when you
listen to the TPA argunents while the ANC has not fully
fl ushed themout or analyzed them They raise alot of valid
concerns and argunents and that those should definitely be
consi der ed.

| f the BZA doesn’t heed the concerns of the ANC
and the TPA on this notional shuttle plan, because it doesn’t
include a lot of details that are actually very inportant as
many of the conm ssioners have asked questions that are
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trying to get at additional details. There are a few things
that we respectively request that the BZA consider adding to
any order which woul d be to add t he | anguage about exenpti ons
that would say basically that the K through 6 students who
have docunented physical disabilities or conditions such as
the Anericans with Disabilities Act or the DC Human Ri ghts
Act whi ch woul d require an accommodati on whi ch woul d prevent
themfromusing the shuttle bus approved each school year by
the head of school and hearing loss in itself shall not
constitute an acceptabl e exenpti on.

W just want the required in there so that there
is sone way to enforce the nunber of students that would be
riding the shuttle or that would be exenpt fromriding the
shuttl e bus.

Nunmber two, the school indicated that it expects
no nore than four exenptions from busing each year although
this nunber m ght be considered de mnims any nore isn't.
W ask the BZA to add a condition requiring the school to
notify not give the nanes, not give the type of issues that
t he peopl e be having but just notify the DDOT and ANC of the
nunber of exenptions each year and require that if it is nore
than four and those are granted that the school nust work
with DDOT and the ANC to devel op conpensatory neasures. W
recogni ze that there are privacy related i ssues. Nobody is
asking for any personal data about famlies, students
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anything like that. W just want an understanding or to be
notified that, in fact, there are additional exenptions.
Thus, hence t he | anguage changi ng the word to require rel ated
to the exenptions.

There is much need for nore enforcenent.
Currently, there’s no condition that specifies precise
consequences for those who i nperm ssibly arrive at school by
aut onobi | e. Accordingly, we request the BZA require a
condition that i ncorporates the school’s purported escal ating
di scipline systemalong the lines of the follow ng.

Students who violate these policies shall be
subject to mandatory escalating discipline which shall
require a warning on the first offense, suspension on the
fifth offense and expul sion on the sixth offense.

If nmore than five famlies are sanctioned the
student suspension in a given academ ¢ year during years one
and two post school opening in year three the case shoul d be
reopened and a new traffic study conduct ed. At the sane
time, River School shall also neet with DDOT and the ANC to
I npl enent conpensat ory neasures.

And then third, the ANCin its Resolution on June
25" 2024, and the parties in opposition have noted wth
concern the precarious |lack of details provided to the ANC,
DDOT, OP and BZA by River School regarding the River shuttle
pl an despite the remand order.
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The ANC requests that the BZAinclude inits order
the tinely devel opnent of a robust shuttle plan that includes
details in clear |anguage including routes, including the
process for real-tinme comunity input.

W have a |lot of concern about the data that’s
been used and that the shuttle plan and the any details
related to the shuttle plan are actually new, not provided
to you in the hearing in 2021 and, thus, we would request
t hat additional anal ysis and data be provided relating to the
traffic in the area around the property.

| have nore to say but | think in the interest of
giving TPA and others time to speak and then for you guys to
ask questions I'lIl leave it at that.

| " mhappy to answer any questions you m ght have.

CHAI RPERSON HI LL: Thank you.

CHAI RPERSON HI LL: Thank you, Comm ssi oner.

Yes, as |'mtrying to process this as efficiently
as possible can | hear from TPA now and then we’ |l go around
and ask questions from everybody including the Board.

MR, HARR: Yes, thank you.

CHAI RPERSON HI LL: Can you hear ne?

MR, HARR Yes, | can. Can you hear ne?

CHAI RPERSON HI LL: Yes. Just again because the
Vice Chair did articulate again what we are | ooking at on a
remand are the question about, you know, |'m going to
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reiterate. The parties and agency should address the role
of the shuttle bus in achieving the applicant’s reduction
goal and whet her 100 percent conpliance is required to neet
the goal if the shuttle bus wll be required, howw ||l the
applicant enforce the requirenent. So, that’'s what we, the
Board, is supposed to be l|looking at right now so | just
wanted to focus your attention on that and you can conti nue
whenever you |ike.

MR. HARR  Yes, thank you, M. Chairnman

What we are planning to do is have M. Churchil
sort of do the first half of this presentation. |[’'ll do the
second half of the presentation and we’ll try to keep it as
efficient as we can.

CHAI RPERSON HI LL: Great, thank you. Thank you.

MR. HARR:  Spencer Churchill.

MR, CHURCHI LL: Thank you, nenbers of the Board.

I"dlike to first briefly note our agreenent with
the limted nature of the remand excluding the instruction
that evidence nust be limted to what was in the original
record. Inthat mnd |l would like to note our objection just
for the record to newtestinony that was offered today to t he
extent it goes beyond the original record. In particular,
many of those responses provided by the school’s w tnesses
to the Board s questions including their specul ati ons about
possi bl e details of the shuttle plan.
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Turning to the questions on renmand. The D.C.
Court of Appeal s made abundantly cl ear that 100 percent usage
of the norning shuttle by Kthrough 6 students was a criti cal
assunption underlying River’s traffic study, River’s traffic

reduction goal and River’s traffic reduction strategies.

Wthout 100 percent conpliance there was “no
evi dence that R ver could neet its traffic reduction goal.”
and, therefore, no evidence of traffic inpacts wll be

consistent wwth River’'s projections.

This answers the first two questions posited by
the Board. The only answers that are consistent with the
Court’s opinion and supported by the original record are that
(1) the role of the shuttle is critical in achieving the
applicant’s reduction goal because (2) 100 percent shuttle
usage is requ9ired to neet that goal.

Turning to the third question posited by the Board
the record cannot support a finding that the school wll
successfully enforce a 100 percent shuttl e usage requirenent.
And this is true for at least three reason that I'Il go
t hrough qui ckly.

The first, the original record reflects that the
school will not inplenent effective enforcenent neasures for
any shuttl e usage requirenent. The student contract and t he
Transportati on Managenent Plan that are cited by the River
are inadequate because they allow every student four in
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fractions w thout any consequences other than a rem nder by
email or in neeting to use the shuttle.

I f the school wants to provide four virtually free
passes to every student, it can't reasonably project 100
percent conpliance with the shuttle usage requirenent. And
even though the student contract in the Transportation
Managenent Plan eventually provide for repeat offenders to
be dism ssed from the school. This is not an effective
enf orcenent neasure given the school’s own adm ssion on the
record that it won’t actually enforce this provision.

At the October 27, 2021, hearing, this is on page
of 164 of the transcript, M. Donahue asked Ri ver, asked Ms.
Mel |l on, what are the repercussions for students failing to
ride the bus? She responded that riding the bus would be “a
condition of their enrollnent.” But when M. Donahue
confirmed so expulsion Ms. Mellon did respond by no. She
fell back in an argunment nuch |ike we heard today that
par ent s woul d abi de by condi ti ons of student contracts sinply
because they' re very community m nded. |n other words, River
relied on parents to conply essentially out of the goodness
of their hearts and she couldn’t answer the question about
reper cussi ons by i dentifyi ng any specific enforcenent neasure
that the school would actually try to enforce.

The school’s admi ssion that it does not intend to
i npl enent the paper enforcenent neasures in its student
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contracts and the Transportati on Managenent Pl an underscores
how strong t he econom c i ncentives are not to give up student
or upset their parents when they' re the school’s clients.

| think this reinforces the court’s instruction
on page 10 of its opinion that the Board should consider
whether this wll adequately enforce any shuttle usage
requirenent. And that it also enforces the warning in both
ANC resol utions. But there has to be sone enforcenent
mechani sm agai nst the school itself which would provide a
counter incentive to actual inplenentation of the neasures
that the school points to on paper.

But the record doesn’t contain any enforcenent
mechani smagai nst the school itself. River hasn't identified
any nechanismin its recent subm ssion or in today’ s hearing
and t here has been sone di scussion that the nonitoring plans
| i st enhanced strategies. But | thinkit’s inportant to note
that there is it’s a non-exclusive list of neasures the
school could take if it fails to nmeet the thresholds. And
the strategies include things |ike increased carpooling
requi rements which would carry no cost to the school. And
because it’s not an exclusive |ist the school can be expected
t o devel op an advocate for other cost free strategi es because
it’s inits best interest.

The second reason the record can't support a
findi ng that the school was success woul d enforce 100 percent
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shuttle usage requirenent is that the school doesn’'t even
Intend to i npose such a requirenent. As we discussed today
and River’s sub m ssion nmakes clear it does intend to all ow
exceptions that generate additional car trips by K through
6 students beyond the zero K through 6 trips assuned in the
traffic study and in addition to the pre-K and faculty trips
for which the study accounts.

Ms. M| anovich' s testinony today detail ed howthe

trip counts were calculated and the calculation didn't

I ncl ude any adjustnent or exceptions allowed for students
with qualifying disabilities. Simlarly, a supplenental
subm ssion doesn’t claimthat the disability exception from

a shuttle requirenent is part of the original record. | t
just says that this exceptionis consistent with a different
exceptionin the record related to carpool requirenents. So,
there’s a citation for note 7 of their submssion is to a
di scussion of disability exceptions from carpooling and not
fromshuttles.

The River argues that the disability exceptions
won’ t have any i npact because 100 percent utilization of the
shuttle isn't necessary to reach their reduction goals. |
think Ms. Ml anovich attenpted to suppl enent the record t oday
with the representation that nore aggressive mtigation
measur es and ot her strategi es can effectively substitute for
t hese students using the shuttle. But the Board can’t adopt
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this position consistent wth the court’s opi nion which notes
that provide “no evidence to show that it could use
alternative neasures to reach its traffic reduction goal if
there were K through 6 trips than covered in the traffic
report.”

Can | just also that | don't think it wll be
reasonable for the Board to determ ne that the school can
reach its traffic reduction target w thout any cl ear evi dence
or conmmitnent from River about how many students wll be
exenpted fromshuttle use. And Ms. Prince explained today
that it can’'t agree to any cap or firm nunber on how nany
exceptions will be all owed.

The school has represented to the ANC that it
expects no nore than four exceptions. |In its submssion to
t he Board, again, Footnote 7, it said that based on current

and hi storical population fewer than five students each year

woul d

have qualified in past years. But the whole reason the
school is seeking to relocate is just its substantial
expanded student body and so | think we should expect a
substantial increase in the nunber of students wth
gualifying disabilities as well.

And inportantly the school doesn’'t argue. I
bel i eve the school has argued today or inits subm ssion that
it can avoid objectionable traffic inpacts even if it
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slightly exceeds the trip thresholds on which its traffic
study is based. The question is beyond the scope of the
court’s remand order and t he BZA procedural order presunably
because there just isn't any record evidence about the
traffic inpacts that will be caused by a higher nunber of
trips nor is there any record evidence to support any

suggestion that there s sone nunber of additional trips that

could occur with de mnims inpacts beyond those already
projected. Instead the evidence confirns the commobn sense
under standi ng that small increases in the nunbers of cars at

a struggling intersection could have an out sized inpact on
traffic |like when a car blocks the box or prevents other
cards fromentering a turn | ane.

The citation is you | ook at page 236 of the transcript
there is a discussion there of the exponential inpacts of
addi ng an increnental additional nunber of cars.

The third reason just quickly, the third reason
that the record cannot support a finding that the school w |
successfully enforce a 100 percent shuttle use requirenent
is that the Board can't even find that the school is
permtted to providing a shuttle without acting contrary to
the court’s opinion or reopening the record contrary to its
own procedural order.

Ri ver cites statenents fromthe record to suggest
that it made a firmcommtnent on the original record to a
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shuttl e. But the court has already discussed those
statenents in its opinion at/or argunent before | criticized
what it terns the firmis failure to commt to the shuttle.

In short, River has failed to support the critical
assunption of 100 percent shuttle usage that underlies al
of its purported evidence about traffic inpacts. To the
contrary, Rover admts that this expressly stated assunption
of atraffic study is false. Wthout any actual anticipated
traffic inpacts, the school can’'t carry its burden of proving

that those inpacts are unlikely to becone objectionable.

Now, with that 1’'Il turn the renmai nder of ny tines
to M. Harr.

MR, HARR: Thank you, Spencer.

| just have three points that | want to cover
today. The first is that if contrary to its own procedural

order the Board accepts any new assertions, factual clains
or representations from Ri ver about the use of the shuttle
buses or any other relevant matter because the Board has to
provi de an opportunity and anple time for TPA and other
parties to reviewthose clains or assertions and to present,
you know, responsive subm ssions of argunments of the
proceeding. W’'re following rules w thout putting anything
new on the record. And if the rules are changed, | think we
deserve a chance to say sonething.
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The new al | eged facts and commtnents just in the
pleading and then nore today include River’'s |atest
subm ssion are the claimthat the River is firmy commtted
to providing a shuttle, the claimthat R ver can neet the
traffic reduction goals wthout 100 percent use of the
shuttl e against that’'s conpletely new R ver’s planto allow
exceptions fromthe shuttle requirenment which woul d i ncrease
the anmount of traffic which we've been discussing. River’'s
of fer to accept two new proposed conditions and Ri ver’ s post
remand di scussions which it describes with the ANC, DDOT and
OP and DDOT and OP's support for River’'s post remand
di scussions that are also outside the record. So, iIf we're
going to open the record we need to give the parties who
pl ayed by the rules a chance to say sonmething in addition in

a reasonable tine to do so.

Second, the Board cannot m x and match the new
informati on River wants considered with the old information
that other parties believe is outdated. If the Board s
willing to consider the school’s new plan regarding the
shuttle it has to evaluate whether the newplanis likely to
cause objectionable traffic inpacts based on the i nformati on
that’s current as of the plan’s devel opnent, i.e., you know,
2024, not information that’s years old. In order to do this
the Board must have updated accurate facts on this issue.

It cannot rely on an obsolete traffic study and other
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representations. To nake a valid decision today about the
likely inpact of the school’s new plan on neighborhood
traffic the Board needs to use up to date informati on about
the school’ s |ikely adverse effects on nei ghborhood traffic.
Therefore, if the Board noves forward to deci de whet her the
school would Iike cause objectionable conditions for the
nei ghborhood it should require updated traffic study as the
basis for such anal ysis.

My third and final point is that even if as
suppl enent ed by Ri ver the current record does not contain the
i nformation that would be required to support responsible
analysis of the central issues now before the Board,
particularly, inlight of the court’s finding in this remand.

The court found that although the school admtted
that it had “a hard autonobile trip count problemto sol ve”
the school “did not elaborate on the logistics of the
shuttle.” These logistics are crucial factors determ ning
whet her the shuttle would effectively reduce the school’s
adverse traffic inpacts. Anong the | ogistics’ question that
are essential to cover, in the Board' s assessnent with any
shuttle proposal are, wll the shuttle bus pick up the
students at a location that itself adds to neighboring
traffic and we’ ve heard nenti on of that | ady goi ng across t he
street to NPS or to some AU site which would not
significantly change the traffic inpact, maybe increase it.
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What route will the shuttle buses take in getting
to the school and how many wll there be? How wll the
of fl oadi ng of | ots of young kids fromthe shuttle bus in the
narrow school driveway affect the ability and speed of
processing cars that are in the sane space and trying to off
| oad even younger school children.

River’'s |atest subm ssion also notes that the
nunber of shuttle buses that we required has not yet been
determned. And that’s a significant question both in terns
of where they’'re comng fromand, you know, how | arge, how
many people getting off the bus? Wthout that type of
information it’s hard to know what the traffic inpact wll
be.

Wthout getting any answers to these questions
which are not contained in the evidence from River in the
original proceeding the Board cannot responsibly assess
whet her any school shuttle or other transportation proposal
wi Il present objectionable results with the nei ghborhood.

The court also enphasized the need to evaluate
conpl i ance neasures on remand because the school’ s goal s and
strategi es depended on “a hefty assunption” that no K through
6 students would arrive by car and that 100 percent of K
through 6 students would utilize the norning shuttles.
Wt hout explicit discussion regarding the |ikelihood of full
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conpliance, the court said the school and the Board likely
underestimated the projected traffic i npacts. Moreover, the
court agreed with us that the nere provision of a shuttle
does not insure that all Kthrough 6 students will use it and
t hat whet her the school would actually require the use of a
shuttle is unclear even though its traffic figures assuned
100 percent conpliance to achieve its goal, and the school
provided no evidence it could reach the goal wthout 100
percent conpliance.

The school’'s failure to commt to the shuttle is
especially problematic because even wth 100 percent
conpl i ance by K through 6 students said the court and found
the court, the traffic study predicted that the school would
al ready cause adverse inpacts at various intersections.
Accordingly, the court found that even with everyone on the
shuttle there would still be adverse inpacts which would
normally be considered objectionable by the affected
nei ghbor hood.

The court also nade clear just as inportant as
providing a shuttle bus for all K through 6 students was the
ef fectiveness of enforcenent neasures against the school
The court said, “additionally if shuttle use wll be
requi red, the Board shoul d consi der whet her the school w Il
adequat ely enforce that requirenent. Wthout this discussion
t he Board’'s concl usion that the school’s devel opnent was not
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likely to cause objectionable traffic effects |acks
sufficient finding.”

Here the court is not sinply asking what the
school’s enforcenent policy vis-a-vis that students and
parents woul d be but rather is raising the central question
“whet her the school will adequately enforce the requirenent.”
That is what provisions and neasures are there in the order
toinsure that the school vigorously and successfully prevent
parents from deciding not to use the shuttle for their
children. Nothing that the school has agreed to or put into
the record states what will happen to the school itself if
it fails to enforce whatever shuttle rules it nomnally
adopt s.

Prom ses by the school that it would need with
t he ANC and DDOT on an annual basis to work on sone different
approaches that the school fails to enforce its rules as
prom sed, or its traffic becones objectionable or it failed
to achieve its trip targets, were not sufficient. That would
all ow a year of the violations to occur without any sanctions
agai nst the school or relief wth neighborhood. I f non-
exenpt K through 6 students arrive at the school or nearby
streets in the norning by car the only effective preventative
neasure against such violations is imediate sanctions
agai nst the school .

The Board nust insure that such non-conpliance
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sanctions of nechani sns of River will be sufficient to conpel
River to enforce the plan’s requirenents agai nst parents and
drivers who are River’'s essential val uabl e custoners on whom
River relies for its existence.

G ven the financial reality of this dynamc is
particularly inportant that there be sone sanctions agai nst
River itself if there are violations of the commtnents.
Wt hout such consequences for non-conpliance, the Board
cannot not rationally find that River traffic reducing plan
will Iikely prevent the project frombecom ng objectionabl e.

The school suggested approaches such as self-
nonitoring, self-reporting, vague prom ses to inplenent its
own choi ce of neasures fromtheir tool box to hel p reduce the
adverse effects of violations is clearly too weak and vague
to be relied upon to insure that 100 percent shuttle
comm tments or --

CHAI RPERSON HI LL: M. Harr. M. Harr. [’ m
sorry, I'mjust trying to, I’mgoing torealize I’mgoing to
| ose sonebody. How nmuch tinme do you have left?

MR. HARR. A minute and a hal f.

CHAI RPERSON HI LL: Ckay, go ahead.

MR, HARR  They’'re just too vague. They' re hard
to enforce. It’s hard to know what they’'re going to be. A
commtnent that may not be net cannot be the basis for a
Board concl usi on of no objection as inpacts.
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Fai lure by the school to neet its commtnents to
prevent drop-offs in the nearby nei ghborhood or reduce auto
traffic into and out of the school should have serious
consequences that will reduce the adverse inpacts such as
mandat ory reductions i n student popul ati on or nonetary fines
to be used by the ANC or the neighborhood to hire nonitors
to get the school back in conpliance.

Final ly, such an assessnent of whether there have
been failures by the school to neet a requirenent need not
await an annual conpliance assessnent by the school itself.
If wviolations of the no drop-off rules occur, effective
sanctions should be applied to insure that such violations
cease.

In conclusion as the Court of Appeals found, the
original record does not support a finding that River’ s rul es
operations will not cause objectionable conditions. And if

we're stuck on that record which is what’'s in the Board’s

procedural order, that is a necessary concl usion.

Even if the Board considered River’s new pl ans,
Ri ver has not presented nearly enough evidence for the Board
to conclude that River’s proposed but not well defined
shuttle bus will, in fact, avoid serious traffic probl ens at
intersections that are already problematic and |ikely
el sewhere in the nei ghborhood.

Therefore, the Board should not approve this
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application. At nost, the Board shoul d open the proceedi ngs
for nore subm ssions and evi dence on the i ssues above to get
better evidence of how, when and where the R ver shuttle wl|l
operate, under what rules and what enforcenent neasures and
penalties would exist to insure that the transportation
operations match whatever prom ses River nakes.

Thank you.

CHAI RPERSON HI LL: Thank you. Thank you, M.
Harr .

Let nme just see here. So, okay, |I'mwaiting to
hear back from sonebody.

M. Smith, do you want nme to hear from OP or do
you want ne to stop now? Pardon ne, | can’'t hear you, M.
Smith.

MEMBER SM TH: Stop. Let’s stop now.

CHAI RPERSON HI LL: St op now.

MEMBER SM TH. St op now.

CHAI RPERSON HI LL: Ckay, great. Al right.
Everyone so this is what’s going to happen. W're going to
conme back to hear fromthe O fice of Planni ng, okay, with you
guys. Then first the Board' s going to have an opportunity
to ask, well, actually, I know what |’ m going to do.

|’mgoing to let all the parties ask questions of
each other and the Board will ask questions at the end of
anybody they want. So, that’s what | think is going to be
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the format. Then we’'ll have a little bit of a conclusion
fromeach party ending wth the applicant.

Let’s cone back -- we’re going to continue novi ng
forward with our day. Unfortunately, Conm ssioner M| er

you're going to leave for a mnute and then you guys, |I'm
going to say 20, 30 mnutes we m ght be back here with you
guys. GCkay? Al right. Thank you.

All right. M. Mke if you could renove everyone
from this hearing and then, yes, then actually | think
Comm ssioner MIler, I'"’msorry but we’'re going to put you on
break for 20 m nutes and then we’re going to kind of go ahead
and nove with Dr. | manura.

COMM SSI ONER M LLER: 11l get back to you | ater.

CHAI RPERSON HI LL: Thank you.

Dr. Imamura, can you hear ne?

COW SSI ONER | MAMURA:  Yes, | can.

CHAI RPERSON HI LL: Ckay, wonderful.

Madam Secretary, could vyou <call our first
expedited review case. Ckay.

M. MKke, are you there?

MR YOUNG It’'s Paul, |I’'m back.

CHAI RPERSON HI LL: GCkay, great. M. Young, if you
coul d go ahead and, Ms. Mehlert, if you can call us back and
then have all the parties back in here.

MS. MEHLERT: Sure. The Board is returningtoits
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hearing session and comng back to remand which is
Appl i cation Nunber 20742B of the River School.

(Wher eupon, the above-entitled nmatter went of f t he
record at 11:50 a.m and resuned at 12:04 p.m)

CHAI RPERSON HI LL: Ms. Prince, are you there.

M5. PRINCE: Yes, | am

CHAI RPERSON HI LL: M. Harr, are you there?

MR, HARR: Yes, | am

CHAI RPERSON HI LL: Ckay. GCkay. Geat. |Is the
O fice of Planning here?

MS. BROMWN- ROBERTS: Yes, M. Chairman. |’ mhere.

CHAI RPERSON HI LL: Onh, great. GCkay. Al right.

So, just for the record all the sanme people are
back as previously introduced in the first portion of the
heari ng.

Could we turn fromthe O fice of Planning and hear
fromthe Ofice of Planning on their report?

MS. BROWN- ROBERTS: Good afternoon, M. Chairman
and Menbers of the BZA

For the record, Mxine Brown-Roberts from the
O fice of Planning. OP stands on the record for a report at
Exhibit 170 and it’s supportive of the proposal to shuttle
condition which is submtted by the applicant.

Thank you, M. Chairman, and |’m avail able for
guesti ons.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A WD

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

70

CHAI RPERSON HI LL: Thank you, Ms. Brown-Roberts.

What |'m going to do is |I'm going to allow
everybody an opportunity to ask questions. And |'’mgoing to
go ahead and start with, |'’mgoing to work i n backwards order
her e.

M. Harr, can you hear ne?

MR. HARR: Yes, | can.

CHAI RPERSON HILL: |I'm going to ask if you have

any questions of different people that have testified, the

first being. Do you have any questions of the Ofice of
Pl anni ng?

MR. HARR: | do not.

CHAI RPERSON HI LL: Ckay. The second being do you
have any questions of the ANC?

MR. HARR: | do not.

CHAI RPERSON HI LL: Ckay. Do you have any
guestions of the applicant?

MR. HARR | do not.

CHAI RPERSON HI LL: Okay. The next person that |
have here is the ANC. ANC Conmi ssioner, do you have any
guestions of the Ofice of Planning? Do you have any
guestions of M. Harr?

M5. GANINNG No, | do not.
CHAI RPERSON HI LL: Do you have any questions of
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the applicant?

M5. GANINNO | do.

CHAI RPERSON HI LL: Ckay. Go ahead and ask your
questi ons.

M5. G ANINNO.  Could you |let us know what years
the traffic study data was collected fromthat were infused
inthe TMP and all the cal cul ations that were used to devel op
a shuttle proposal ?

CHAl RPERSON HI LL: You're on nute naybe, M.

Pri nce.

M5. PRINCE: | think I'’mgetting that.

M5. MLANOVICH: | nean, | certainly go back and
| ook up the dates that the traffic counts were done. |’ mnot
sure that | testified to that and I’m not sure that that’s

within the scope of the order. But if the Board would |ike
| can, you Il need to give ne a mnute to go back and pul
up the actual dates of the counsel event.

MS5. PRINCE: Right if --

CHAI RPERSON HI LL: Ckay. |If everybody can nute
except for Ms. Prince, let’s try that first.

Go ahead, Ms. Prince.

M5. PRINCE: Hi, I’mback. AmI not creating the
echo problem again? Everyone can hear? Ckay, wonderful.

| would ask that we restrict questions to M.
M I anovich's direct testinony. | don’'t feel any need to dig
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back into the specifics of the 100 page traffic report that
was done that took into account 14 intersections, far nore
than normally required at the request of the ANC that took
I nt o account present and future devel opnents. That’s not the
pur pose of this hearing.

M5. G ANINNG | recognize that but the question
IS very i nportant because you' re saying that the shuttl e plan
was devel oped based on the information included in the TWP
and t he TMP was based on data that was col | ected during COVID
or actually pre-COVI D which neans that the i nformati on would
actually be based on reduced traffic or different traffic
given that Upton Place, City R dge and several other
devel opnments have cone on line and the | ower m ddle school
of GDS noved into the area and there are still issues with
ot her schools in the area. So, it’s actually, | believe,
directly rel evant.

CHAI RPERSON HI LL: Okay. Hold on, hold on, hold
on. So, | have to figure this out. You give ne a mnute.
Ckay.

So, you had a question. Wat we're here to dois
answer a question on remand. However, we’'re not a trial and
so I'’mnot a judge. OCkay. |I'mjust trying to get through
the Q& A's, right. |If M. Prince, you re saying you don’t
want to answer the question and that’'s fine. | can kind of
figure out whether or not | need the question answered or
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not. Do you know when the traffic study in general was ki nd
of done?

M5. MLANOVICH: | can answer it generally.

CHAI RPERSON HI LL:  Ckay.

M5. M LANOVI CH: So, the vast mgjority of the
counts that we used in doing our traffic inpact study were
done in February of 2020 so pre-COVID. W did have to
suppl enent those counts because we didn’t have everything we
needed in the counts that had al ready been done. And so we
did count during COVID but we also repeated sone of those
counts that were done in February of 2020 so that we could
develop a growth factor to factor up the counts that were
done during COVID because we recognized that the vol unes
woul d be slightly | ower.

CHAI RPERSON HI LL: GCkay. |I’'mjust trying to also
clarify in that all of ny fell ow Board nenbers help ne out
if they think that a question is not necessarily germane and
it looks like M. Smth has a response. But | just al so want
to point out. The Board knows what the Board is here to | ook
at . And the Board is going to be able to deci pher what
guestions apply or don't apply or what answers apply. But
once you guys are all gone, we have to sit back and figure
out and determ ne what we think. Right. So, |I’mjust trying
to get through the day.

So, go ahead, M. Smth. You had a comment ?
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MEMBER SM TH: Yes, | have a comment and this is
the follow up on the coment that Ms. John nade very early
into this discussion.

This is aremand that relates to the shuttle bus.
This is not a remand that relates -- and |'’mgoing to say it
again. This is not a remand that relates to the traffic
study. The court did not raise a question about the traffic
studies. What nost of the traffic that is supposed to go to
the site is supposed to be captured in the shuttle bus.

The question that the courts had raised rel ates

to the shuttl e buses and how we can regul ate those particul ar

i npacts that relate to the shuttle bus. This is not a
guestion about the traffic study. W will not be reopening
the traffic study as part of this remand. So, | would

recoomend that the parties in opposition adjust their
guestions to the task before the Board today.

Thank you.

CHAI RPERSON HI LL: Okay. All right. Thank you,
Commi ssi oner. Go ahead with your next question.

M5. GANINNO M next question just relates to
the timng of the students who -- the arrival tine for the
students for pre-K and the K through 6. | think we talked
about that in the original hearing, but just to understand --
t he di scussi on of tardy students and things |ike that hadn't
come up before. So, in just trying to get a better
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understanding, if there's arecommendation that a child who's
| ate and has discussions with Ms. Mellon or others and
they're recommended to join a carpool, I'mjust trying to
under stand, when the carpools are taking place, if all the
peopl e who are driving to school are in -- for the nost part
are in the shuttles. So I'"'mjust trying to understand, if
you could let us know when the pre-K and younger arrive
versus the K through 6.

M5. MELLON. K through 6 students arrive at eight
o'clock -- between eight o'clock and 8:30. They're late
officially at 8:45. And sonme of our toddlers and very young
children tend to wander in around 8:30. So, that's why we
say that the busiest tine is fromeight to nine -- sonetine
bet ween ei ght and nine, every student should be at school.

M5. G ANINNO.  Thank you. And just on the -- on
the -- what -- Metro, the -- the -- where the shuttl e buses
woul d be. Have you expl ored sone of the | ocations within the
nei ghbor hood? | know we had di scussions with Jam and with
Ms. Ml anovich, Ms. Rutherford about |ocations, and queui ng,
and pi ckup, drop-off, and where the stops m ght be, and you
haven't provided that in any sort of details yet in the
shuttle plan. But in one of the coments there was
di scussion of potentially having a passive pickup at the
Tenl eyt owmn Metro, and that woul d be probl emati c, based on t he
i nformation that we have about traffic that was used for the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

76

TVP.

So, have you actually had discussions about
specific locations -- not NPS or AU, because NPS has its
other -- has its own traffic issues, and as does AU. But
have you had di scussions with -- or figured out sone of the

| ocations, or |ooked at locations within, let's say, three
quarters of a mle of the 4220 Nebraska Avenue | ocation?

M5, MELLON: We have not had any conversations
about shuttle |l ocations. W have been on hold while we wait
for this zoning process to unfold, and we anticipate we
woul dn't occupy the canmpus until like, 2030 at the earliest.
So, we don't feel like it's constructive to have those
conversations at this point.

M5. G ANINNO  Ckay.

And just -- last point, what -- when wll the
shuttles, if you purchase the property if this is approved,
when would the shuttles start, just to confirn? | believe
you' ve given that information, but could you just confirm
when the shuttles would start for all the students who wll
be riding?

M5. MELLON: Yes. From when we open the school
in the new location, the shuttle bus will be in place.
Shuttl e buses.

M5. G ANINNG  Okay. Thank you.

Thank you for the opportunity to question.
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CHAI RPERSON HI LL: Thanks, Ms. Mel |l on. | just
want to -- when -- if this were to all happened, when is the
shuttle -- when would the school open?

M5. MELLON: Well, we have to build the buil dings.
W have to -- W haven't -- W have the property under
contract, then we have to renovate the house, bury the

parking. Like, it is along process once we get through the
appeal -- final appeal.

CHAI RPERSON HI LL: So, yeah. So, anyway, years,
obvi ousl y.

M5. MELLON: Right. So that's why we feel |ike
anything we do now, we're just going to be redoing later.

It doesn't nake -- all of our children that we currently have
wi | | have graduated our school. W have very young chil dren.

CHAI RPERSON HI LL: | was just trying to figure out
when the project mght finish.

kay. Okay. Now I'mturning to the Board. |If
they have any questions for nme -- W heard from the
applicant. W heard fromthe ANC. W heard fromthe party

in opposition, and then also the Ofice of Planning. Does
t he Board have any questions of anyone?

M. Bl ake?

MEMBER BLAKE: Yeah. | have a quick question for
t he ANC Commi ssioner. M. Ml anovich testified that they had
agreed to review the shuttle bus routes with the ANC. And
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| believe did that before -- they -- when they got closer to
the opening of the school, once they established what the
| ocations and so forth would be for the bus stops. Have you
-- areyou -- you're famliar with that. And you have agreed
to do that. |Is that correct?

M5. G ANINNOC. W have -- W actually requested

that we neet with themto discuss routes. Yes. W actually

asked --
MEMBER BLAKE: Ckay. So there's going to be --
M5. GANINNO -- to have -- to do it sooner.
MEMBER BLAKE: So, there is going to be a neeti ng,
and -- and that's agreed upon already. And you'll have an

opportunity to do that? Ckay.

MS. G ANINNO  Yes.

MEMBER BLAKE: All right. Thank you.

My questions for Ms. M| anovich, then, woul d be,
i n the context of that agreenent, what paraneters do you have
to work with to -- and what -- what are you expecting to do
-- work with the ANC once you go and review those bus
schedul es and routes? What types of things would be
addressed in that -- in -- fromthose neetings?

M5. M LANOVI CH: The vision was that we wll
prepare, you know, a nmap showi ng where the bus stop | ocati ons
were. And then we would present what we believe to be the
nost appropriate routes that the shuttle buses would take to
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get to and fromthose bus stops and -- between the bus stops
and the school. And then we would present that to the ANC
and to DDOT to solicit their feedback, any concerns that they
have.

We woul d obvi ously be | ooking at things |Iike you
know, are there any weight limt restrictions that would
apply? You know, is there aleft turn prohibition sonewhere?
To make sure that the bus routes we propose, the buses can
| egal |y traverse those routes.

Once we establish those, like | said we'd neet
with the AMC and DDOT, share that information with them and
solicit feedback to see if they had any additional concerns
that we had not contenplated. And then we would make any
changes to those bus routes that we would be able to, to
address those comments that we recei ved fromboth t he ANC and
DDOT.

VEMBER BLAKE: In this agreenent that you have
with the ANC, where is that codified? Is that -- Is that --
that nmenorialized in one of the other agreenents that we've
had? O was that a separate agreenent that you've done
recently?

M5. M LANOVI CH. You have to give nme a second.

-- | don't know that we have that docunented in any of our
current subm ssions. It's just sonething that we had agreed
to do --
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M5. PRINCE: | can address this. AmIl getting the
echo agai n?

Ckay. That's in the statenent that we submtted
I n connection wth this remand on June 21st. CQur conm t nment
to work wth the ANC and share shuttle bus routes.

MEMBER BLAKE: Well, seeing you agreed to that as
well, they had agreed to do that? To neet wth you to do
t hat ?

MS. PRINCE: Right.

MEMBER BLAKE: Ckay. | don't have any further
guesti ons.

CHAI RPERSON HI LL: Does anyone else in nmy Board
have questions of anyone?

(No response.)

CHAI RPERSON HI LL: Ckay, go ahead, Ms. John.

VICE CHAIR JOHN: I'"'m trying to renenber the
guesti on. Oh. So, Ms. Mellon, -- And | apologize for
confusing you with the ANC Conm ssi oner before. But | wanted
tofind out if the school had consi dered staggering t he drop-
off times beyond the 8:00 to 8:30 wi ndow, so that if soneone
m ssed the shuttle bus inthe norning -- I"'mreally concerned
about that one hundred percent conpliance with the shuttle
bus.

And | guess what I'mtrying to get to hereis, if
there's a way to accommodate those children wthout
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or mssing a session or expelling them |

it's realistic. So,

I would | ook at your

proposal for a drop-off point, as you said before, maybe

staggeri ng attendance as sone schools do. | think they all
finish around 8:15, 8:30. But nmaybe because of your
popul ati on, and -- and the need for sone of the younger kids

to be driven to

school, that there mght be another --

sonething else to | ook at that nmaybe was nentioned in the

record that | did not pay attention to.

So |

guess ny question is, what was in this

t ool box, apart from disciplinary action, and the -- the

alternate |l ocations for drop-off, which | fully appreciate

that it will be difficult toidentify what those sights woul d

be, because you don't open until

what your student

peopl e who wal k

popul ati on m ght be.

2030.

And you don't know

There mi ght be nore

-- kids to walk to school. It mght be

entirely different.

So, |

there. So, please answer what you feel

MS. MELLON: No worri es.

sol vers.

think there are a couple of questions in

| i ke answeri ng.

W' re dedi cat ed probl em

So, a couple of ideas were to have a |ate shuttle

that runs to the different | ocations. So because sone of the

-- the kindergarten kids it's very inportant that they get

to school, but it's not
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at 8:00 or 8:30. So, one idea would be to have the eight
o' cl ock pickup and then the 8:30 pickup. |If you don't nake
the eight o' clock you can cone for the 8:30.

O, you know, sone -- There's invariably going to
be ki ds who have a doctor's appointnent in the norning. So,
they m ght cone |ate. Right? So, there are going to be
t hose one off things that happen when people are late. The
trip count allows us to adjust, so that still wouldn't be a
car arriving during the critical tine.

So, yes. W -- W -- | am also concerned about
kids who arrive late. W don't have an enornous problemw th
that right now. There are one or two kids who are routinely
| ate, and often we've had the school psychol ogi st reach out
to the famly about norning routines. O there's a work
rel ated i ssue, and we just problemsolve with the famly to
make sure that children are getting to school.

W do have to report our attendance, and we do
have to report tardies. So, I'm-- you know, a | ot of these
requi renments are things we put in placetotry to satisfy the
ANC s concerns. And we know we're -- we're maki ng guesses
ri ght now, because it's so many years before we think we wi ||
be on the canpus.

| don't know if that answers your question or is
responsi ve.

VICECHAIR JOHN: W're still |ooking at a hundred
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percent conpliance with the shuttle, though? To neet the
target, right?

M5. MELLON: No. There's --

VICE CHAIR JOHAN:  That's incorrect?

MS. MELLON: No. The -- The -- The shuttle is

just one of the nechani sns. Carpooling is another. Ki ds
coming wth faculty nenbers is another. Kids riding with
younger children is another. And when -- when | originally
testified in the original hearing, | nentioned all of those

VICE CHAIR JOHN:  Ckay.

M5. MELLON: -- reasons.

VICE CHAIR JOHN: Al right.

M5. MELLON: -- and wal kers and bikers as well.

VI CE CHAIR JOHN:  Ckay.

MS. PRI NCE: Commi ssi oner John, if | could just
add, the court clearly asked us about the shuttle and whet her
the shuttl e was mandatory, and of course it is. Wat -- Wat
is inpossible for us to delve into at this stage -- and it
woul d be equally inpossible for any school, are the exact
operational features of the shuttle route the shuttle bus
driver, does he wait for late kids, does he know a
chronically late kid, report it to the school.

These -- These |like, day to day operational
features are not sonething that we can answer right now But
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as Nancy said, she's a problemsolver. And we won't let a

situation like that get to a problem |level wthout having

tackled it. So, the court asked a question. W've given
them a condition which we believe was desired. And
operationally, we will deal wth challenges as they arise.

But it is a mandatory shuttle.

VICE CHAIR JOHN: Okay. And Ms. Prince, you al so
are aware that the Board cannot really regul ate the internal
operation of the school ?

M5. PRINCE: Exactly.

VICE CHAIR JOHN: Ckay.

CHAI RPERSON HI LL: M. Bl ake, you had your hand

up.

MEMBER BLAKE: Yeah. | -- | have a question. And
| feel it's a fairly sinple question, and -- and | fee
foolish asking it. But, could you -- could you just tell ne

what we are understanding one hundred percent conpliance
nmeans.
If I look at the original study, that neant

si xty-ei ght percent of the Kthrough twelve -- K through six

woul d be participating onthe shuttle. If -- Wen | hear the
word one hundred percent conpliance, | alnost feel |ike
everyone nust -- | just -- | want to nake sure we all agree

on what one hundred percent conpliance neans.
And so, maybe Ms. Prince, you can address that and
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maybe you can see what -- | just want to make sure |
understand actually what it neans.

M5. PRINCE: This is a question for Jam, but just
-- let's be clear. A mandatory shuttle does not nean one
hundred percent conpliance. We have wal kers. W have
bi kers. W have transit users. And we have a very snal
nunber of people who are requiring an accommodati on.

But Jam , you can -- you can address that further.

M5. M LANOVI CH: And that's a really good
question, and | appreciate the question and the opportunity
to clarify, because perhaps we're not all on the sanme page.

So we interpret a hundred percent conpliance to
nmean that every single student in grade K through six would

need to ride that shuttle bus. That is obviously not the

case for all of those reasons that | had enunmerated, and
Allison just alluded to them W wll have sonme students
that would walk to school, bike to school, take public

transportation, ride with a younger sibling, ride with a
parent who's a faculty staff nmenber. Al of the students
could be in -- in grates -- grades K through six, but would
not have to take the shuttle.

And then, as we tal ked about, the very limted
disability exception. So -- So for us, we interpreted a
hundr ed percent conpliance to nean that every single student
in grade K through six would need to ride the shuttle. As

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

86

| said, that's -- that's obviously not the case. |t doesn't
make sense. And so when we say a hundred percent conpliance
IS not necessary, we're tal king about just those exenptions
t hat we wal ked t hr ough.

Does that help, M. Bl ake?

MEMBER BLAKE: Yes it does.

VICE CHAIR JOHN: Can | ask a follow up?

MEMBER BLAKE: Go ahead, Vice Chair. I1'dlike to
make sure we're all on the sane page. That -- M. Prince,
you want to add to that? And Ms. Mellon?

M5. PRINCE: To add, | think it's very clearly
delineated in the PowerPoint that there are some students --
general |y students who won't generate trips, because they're
wal kers, they're public transit use -- users, they're bikers,
or they're already comng with the faculty nmenber. So a
hundred percent conpliance woul dn't nake any sense.

W -- W certainly want people that aren't
generating trips anyway, to not be required to drive across
town to get in a shuttle. That wouldn't make any sense. So,
we're not -- we're not proposing that. W're posing a
mandat ory shuttle, with reasonabl e combn sense exceptions.

MR, CHURCHI LL: If I mght just add, just -- just
to be clear. Wile it's true that nany of these exceptions
woul d not generate extra trips, the disability exenpti on does
add extra trips. And so, even if we accommobdate -- even if
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we consider a hundred percent conpliance only to be limted
to those students who woul d not otherw se have a way to get
to the school without generating extratrips, we're still not
| ooki ng at any plans for, sort of, this new definition of
conpliance, that woul d be conport with the assunpti ons of the
traffic study.

M5. PRINCE: |'mnot sure if that was a question
for ne. And | didn't know we're engaging in a dial ogue but
| want to be responsive.

W' re not proposi ng anyt hing new here. The -- The
exceptions that we've cited are in the record. They were
brought up at the tinme of the hearing. They're commobn sense
exceptions. M. Ml anovich can address the fact that a very
de minims nunber of trips related to disabl ed students wil|

not nove the needle in her traffic analysis.

And Jam , | don't knowif you want to address that
at all.

M5. MLANOVICH | want to address it.

So, | want to remnd everyone, we're still

comritting to a trip cap. So, the school has got to stay
under the trip cap. So, if there are a few students that
gualify for that disability exception, the school still has
to adhere to that sane trip cap nunber, which neans as | said
before, that the school can use other tools in their tool box.
The shuttle is one, and it's a mandatory one. But there are
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other tools in their toolbox that they can use to further
reduce trips, to ensure that they're going to adhere to that
trip cap.

So, | don't -- | want to nake sure we don't | ose
sight of the trip cap, when as DDOT testified to in the
original hearing, many projects in the district are not
required to adhere to atrip cap. The trip cap is what gives
everyone assurance that we are going to mtigate our inpact.
And that we are going to address those concerns that the
conmmuni ty had.

MR.  CHURCHI LL: | -- 1 don't have a further
guestion, but | --

CHAl RPERSON HI LL: M. Churchill.

MR CHURCHILL: | would like to --

CHAl RPERSON HI LL: M. Churchill.

MR, CHURCHI LL: Yes.

CHAI RPERSON HI LL: This isn't a -- This isn't a
back and forth. | was asking --

( Si mul t aneous speaki ng.)

CHAI RPERSON HILL: | was -- | amcurrently in the
portion of this hearing where ny fellow Board nenbers are
asking questions. And so, currently M. Blake is asking a
guesti on.

M. Bl ake, do you have any nore questions?

MEMBER BLAKE: Yeah, | think so. Just regard with
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the Exhibit 46A fromthe original record, | think you did go

through -- if anyone -- if there's anyway, can we pull that
up? Exhibit 46A -- eight -- page thirty-eight?

CHAI RPERSON HI LL: M. Young, can you pull that
up, please? M. Young, can you hear ne? OCh. Never m nd.
Thanks.

(Pause.)

MEMBER BLAKE: Thirty-six is what -- 38, |
bel i eve.

(Pause.)

MEMBER BLAKE: That's not the one | want. | want
the one that has the sunmmary of the study on it -- with the
summary of the plan. Let nme see if | can find it. Go back

up. | apol ogi ze, everybody. Just --
Ms. M I anovich, do you know what page that is on,

what |'m | ooking for?

M5. M LANOVI CH: | believe it's on the actual
page nunber thirty-eight, which --

MEMBER BLAKE: Onh, |'msorry.

M5. MLANOVICH  -- would be different than the
PDF nunber .

VMEMBER BLAKE: Oh, yeah. Different page
thirty-eight. I'msorry. Wat is that nunber? Do you know?
Oh, yeah, much better now. Thank you.

(Pause.)
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MEMBER BLAKE: Okay, yeah, that's it. So, go back
to one -- one of -- sorry about that.

Al right. So, we -- this -- Ms. MIlanovich, if
you get this -- goup alittle further. At the top of this

page, it says very clearly, and | apol ogi ze for doing this.
| want to go through it really quickly. A little bit
further. A little bit further up. dick one nore tine.
Ckay. It's there.

Ckay. This talks about full -- This is full

conpliance. Correct? Thisis the full conpliance that we're

tal king --

MS5. MLANOVICH This is --

MEMBER BLAKE: Mmhmm  Go ahead --

(Si mul t aneous speaki ng.)

M5. M LANOVI CH: | apol ogize for interrupting.
But this is actually the table that shows the trip generation
and TDM pl an.

MEMBER BLAKE: All right. Go down to -- Go down
to --

M5. MLANOVICH If you go down a coupl e of pages
to table 9B.

MEMBER BLAKE: B. GCkay. Geat. Perfect. kay,
great. Sorry about that. Here we go.

kay. So, this plot assunmes all -- all students
K through six are shuttle. So, this is full conpliance

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

91

Correct?
M5. M LANOVI CH: Well, again, it takes out
students that are assuned to be --

MEMBER BLAKE: | just -- | understand. But from

(Si nmul t aneous speaki ng.)

MEMBER BLAKE: If we look at this as full
conpliance, this is what we're | ooking at, assum ng that all
students -- because for all students in K through six are
shuttle, that's what it says at the top. Correct?

But the underlying data assunptionis -- O there

are several assunptions, like forty percent of bussing
person, forty -- | can't renmenber what percentage that is --
are auto person trips, and so forth, in those beginning

periods. Correct?

So -- So -- | just want to nmake sure that it's
clear that full conpliance, if from what | understand, is
this, but it actually is a subset of all these things |aying
on the outset. Is that right? O am | -- am | mssing
sonet hi ng?

M5. M LANOVICH. That's correct.

MEMBER BLAKE: And in the notes following this in
the back, you actually lay it out specifically with what
percentage that represents for each area, correct?

M5. M LANOVICH. That's correct. Yeah. If you
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go to the next page, there are a list of sixteen footnotes
that detail all of our assunptions and cal cul ati ons.

MEMBER BLAKE: Okay. And it does -- And so -- And
that -- Ckay. So -- that's what | want to mnake sure.
Because that, to ne, basically, does represent everything
t hat you' ve tal ked about. And all the conditions that you' ve
laid out, are pretty nuch laid out in these assunptions.
From what | can see.

M5. M LANOVICH  That's correct.

MEMBER BLAKE: Ckay. Thank you.

Thank you, M. Chairman for indul ging.

CHAI RPERSON HI LL: Sure, of course.

Anybody el se from ny Board have any questions?

VICE CHAIR JOHN: Just a quick question. So
ni nety percent -- Just looking at this chart, ninety percent
of River School students currently arrive by car. And where
aml getting the sixty-eight percent figure fron? Sonewhere
there was a statement that sixty-eight percent of the
popul ati on woul d be on the shuttle?

M5. M LANOVICH: Ms. John, | think you' re | ooking
at table 9A, which represents conditions without any type of
TDM pl an.

VICE CHAIR JOHN: Right.

M5. M LANOVICH. And so, that ninety percent of
students arriving by car was assuming that we did not have
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a shuttle.

VI CE CHAI R JOCHN: So, if you go to table 9B,
that's where we introduce the shuttle bus, as well as sone
other TDM neasures that change that ninety percent. |t
reduces that 90 percent.

VICE CHAIR JOHN: Ckay. And table 9B is on which
page?

M5. M LANOVI CH: It's page 38. So, the actual
page nunber 38 to the bottom of the page, not --

VI CE CHAIR JOHN:  Ckay.

M5. M LANOVI CH: Not page 38 of the PDF, if you're
| ooki ng el ectronic.

(Pause.)

VICE CHAIR JOHN: COkay. | see that. Gkay, thank
you.

CHAI RPERSON HI LL: Ckay. Does anyone el se have
any questions?

(No response.)

CHAI RPERSON HI LL: Okay. Ms. Prince, there's been
some di scussion about new infornmation that's been put into
the record. And what | thought was that the information that

was put into the record was cl arifying and answeri ng what was
in the remand and in the -- what the BZA had asked for. s
there new information in there that |'munfamliar with?

M5. PRINCE: That's exactly right.
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CHAI RPERSON HI LL: Okay. Al right.

And then, just another comment. Oh. Yeah. All
right. Al right. So, does anybody have any other -- Oh
wait a mnute. So, nowl'mback to this. M. Prince, you'll
have rebuttal. Then, there wll be any questions fromthe
ot her people on the rebuttal.

So, what I'mjust trying to again, point out, is
that the questions are on whatever is nentioned in rebuttal.
Ckay? So, the questions are just for rebuttal. It's not
that ask other questions. And then, we're going to have a
conclusion fromall the parties, includingthe applicant, and
then we're going to be done.

Ms. Prince, woul d you go ahead and |i ke to provide

any rebuttal if you have any?

M5. PRI NCE: Ms. Mlanovich is our rebuttal
expert.

CHAl RPERSON HI LL: Okay.

(Pause.)

CHAI RPERSON HI LL: Ms. M Il anovich, you're giving
rebuttal ?

MS5. MLANOVICH |'msorry.

( Si nul t aneous speaki ng.)

MS. M LANOVI CH:  Yes.

CHAI RPERSON HI LL: That's okay.

M5. M LANOVI CH: | apol ogi ze. But, yeah, just
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very quickly, I just wanted to address a couple of things.

First, we heard a lot of testinony about the
adequacy of the traffic study that was conducted for this
proj ect. I want to first remnd everyone, this study
anal yzed fourteen intersections. Ei ght of those were
actual |y added at the request of the ANC. DDOT only required
that we study six intersections, so it was a very full and
conprehensi ve evaluation of the traffic inpacts associated
with this project.

The study was thoroughly reviewed by DDOT. In
DDOT' s testinmony at the original hearing, they expressed full
support of the methodology we utilized, and indicated that
t hey believed that the River School had adequately mtigated
its traffic inpacts.

The notion that we woul d need to revi se or update
the study i s not only unfounded, but it's al so outside of the
scope of the very limted scope of the Remand Order.

W also have sonmething that we didn't provide
sufficient details regarding the shuttle bus. The traffic
study did analyze the inpact of the shuttle bus. In Table
9B, which we were just |looking at, thereis aline itemthat
i ncl uded twel ve shuttle bus trips as part of the A M peak
hours. So, those were included and anal yzed as part of the
traffic inpact study.

In ternms of not providing sufficient detail, as
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| indicated, there are operationally sone -- sone details of

the shuttle bus that we're not able to provide at this tine

-- at this very early stage. W are still several years away
from opening the school. And as Nancy indicated, the
students who are in the school noww || have graduated. And

so, we want to make sure we choose the nmost effective shuttle
bus stop locations as possible. And that neans we need to
wait until we're closer to opening.

We have agreed to neet with the ANC and DDOT to
di scuss those details once we are able to clarify those.

But again, the questions that we were asked to
address on renmand were very limted. It was the role of the
shuttl e bus, which we have tal ked about, whether the subtle
grass was necessary to neet the AM peak trip cap, which we
have addressed -- we have indicated it is necessary and it
i s mandatory -- whether or not one hundred conpliant -- one
hundred percent conpliance is necessary, which we have
addressed and di scussed, and how the school would enforce
that shuttlebus requirenment, and we've proposed a new
condition that ensures enforceability and also ties back to
the TMP that's in their record, and that is i ncorporated into

the conditions of approval in terns of ensuring conpliance.

So, we believe we've addressed all of those

i ssues, and just wanted to address a couple of things that
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we've heard and -- and clarify those for the record.
CHAI RPERSON HI LL: Ckay. Let's see. So, M.

Harr, do you have any questions concerning rebuttal ?

MR, HARR: No. | -- | don't really have any
questi ons. | note that M. MIlanovich and M. Prince,
they' re proposi ng new set -- condition conditions. So, | do

note that.

CHAI RPERSON HI LL: Ckay. Comm ssi oner, do you
have any questions on rebuttal ?

VI CE CHAIR JOHN:  No.

CHAI RPERSON HI LL: Okay. Al right. M. Harr,
woul d you like to give us a brief conclusion? Then we wll
go to the comm ssioner, and then the applicant will get the
| ast word.

MR HARR If it's all right with you, I will have
M. Churchill do our concl usion.

CHAI RPERSON HI LL: Ckay. M. Churchill, you're
going to have around three m nutes. Ckay?

MR, CHURCHI LL: Appreciate it.

To start, |I'd reiterate that the original record
contains no disability exception for shuttle usage. River
has represented today that its proposed exenptions were all
contained in the original record, but the citation and its
suppl enent al subm ssion shows that the disability exception
in the original record apply -- was an exenption from
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carpooling requirenents, not fromfederal nandates.

Second, Ms. Ml anovich testified on rebuttal that
the traffic study adequately accounts for shuttles by
projecting about six -- six round trips by buses. But
Ri ver's own subm ssion says that they do not know how many
shuttles there will be.

Utimtely, Rver wants to turn a single famly
home in a residential neighborhood whose intersections are
already fielding into a school with hundreds of students.

And it's River's burden to show we can do this wthout
causi ng objectionable traffic inpacts.

We believe the Board shoul d decide this question
on the original record, pursuant to its original order, and
Wi t hout considering Rivers new shuttle plan or extra record
answers to the Board's questions and concerns that were
stated today. On the original record, River cannot carry its
burden, because it has provided no evidence of what traffic
i npacts would be without the critical and unsubstantiated
assunption of one hundred percent usage of the norning
shuttle by K through six students.

River's testinony that it has other tools inits
tool box that can counterbalance the inpact of its new
disability exenption, for exanple, is not supported by the
record, and it's contrary to the court's determ nation at
page ten of its opinion. There, the court determ nes that
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the other tools in the school's toolbox only make the
school's trip counts attainable on the assunption of one
hundred percent conpliance by K through six students. In
other words, the full force of these tools is exhausted,
reduci ng the inpact of pre Ktrips and additional trips that
are generated by K through six students beyond those who
can't afford the traffic report could not be absorbed by use
of these tools.

Very quickly, there are two issues that we woul d
ask the Board to consider, if it iswlling to -- can -- to
take account for River's new shuttle plan. The first would
be, the plan is mssing many crucial details, as discussed
by M. Harr, and reflected in the Board' s questions today.
And second, River's new shuttle plan should not be accepted
Wi t hout a reasonable opportunity for the other parties to
respond, including with their own supplenentation of the
record.

Wth that, unless M. Harr has anything further,
' m concluded. Thank you.

CHAI RPERSON HI LL: Okay, great. Thanks. And --
And |'m going to ask your question for OZLD the next tine,
again, we are around, | want to kind of talk about
concl usions, because | find them at tinmes, difficult for ne
to parse out what's a conclusion, and what is a new ar gunent
or a reiterating -- or reiterating argunent. But agai n,
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we're not at court, so. But, it's sonething that nmaybe OZLD
can help nme with.

Comm ssi oner, would you |ike to give us your three
m nut es?

M5. GANINNO: | would just say that the ANC still
has several specific concerns with the shuttle plan that
I nclude but are not limted to the exceptions to the rule
regarding who shall ride the shuttles, the need for
enf orcenent nechani sns that need to be stronger on both the
students and the school, that were not included in the TMP,
and enforcenent nechani sns that work prior reporting to the
ANC and DDQT.

There needs to be clearly delineated sanctions,
and there have to be nore details provided related --
specific traffic related i ssues such as entry and egress from
t he Nebraska Avenue property, | ocations of the pickup -- the
bus pi ckup and drop-off, and where will the buses idle. The
gueui ng of the buses, the -- just traffic flow on Nebraska,
dependi ng upon how the buses enter and exit the property,
routi ng t hrough Tenl eyt own and AU Par k nei ghbor hoods, and how
to deal with sone of the intersections.

At this tinme, we still think that a |lot of the
i nformati on that has confided is new and thus agree with the
argunents made by TPA. But, still want to state that the ANC
voted unaninmously to support the resolution -- resolution
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that said that we don't believe that the applicant's plan --
pl an provides enough detail to be considered at this tine.
And we hope that you'll take that into account when revi ew ng
this. Thank you.

CHAI RPERSON HI LL: Thank you, Comm ssi oner.

Ms. Prince?

M5. PRI NCE: Thank you. Thank you for your tine,
both this norning and this afternoon. | want to rem nd the
Board of the narrow scope of the remand. Basically, the
court wanted to know the shuttle would be required. And if
a hundred percent conpliance was needed. And the shuttle
plan -- the concept of a shuttle is nothing new. That's why
the court asked about it. It's in the record, and it was in
t he conprehensive traffic report. W always knew t hat there
woul d be a shuttle, so that is not new. There's nothing new
about it.

The only thing newis the condition, and the court
specifically asked the Board to consi der whether a condition
shoul d be required. So, of course we have to put one before
you. And that's what we've done.

W -- W -- W really are facing a bal anci ng act
here. W want to work with the community. Absolutely. And
we want to make sure they're confortable with the approach
t hat we've taken. But -- But we have to have reasonabl e and
enf orceabl e condi ti ons, not conditions that we're not capabl e
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of enforcing. And we've proposed only conditions that we
bel i eve are reasonabl e and enforceabl e.

And | would add that the conditions -- the
condition regarding the shuttle would be the sane -- subject
to the sane enforcenent | anguage that you heard about at the
heari ng, and the Court of Appeals specifically found inits
deci sion that the enforcenent provisions that the ANC had an
| ssue wth had been given -- given great weight -- that the
ANC s concerns had been given great weight, and they were
adequate. So, those sane enforcenent conditions would apply
to our shuttle condition.

So, thank you very much for your tinme. W are
really interested in noving forward with this plan. It's
been a | ong road, and we appreciate your patience and your
cooperation. Thank you.

CHAI RPERSON HI LL: Ckay, thank you. Thank you,

everyone.
Ms. Mehlert, can you hear ne?
MS. MEHLERT: Yes.
CHAI RPERSON HI LL: What are our days | ooking |ike
noving forward? Like, | know we just put on a decision on

the 17th for another case that | think is pretty extensive.
How does the 24th | ook for decision?

MS. MEHLERT: For a decision you just have two --
two ot her notions for other cases that are pending. So, the
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24t h coul d wor k.

CHAI RPERSON HI LL: Do we have a | ot of other stuff
on the 24th? |s there an appeal on the 24th?

MS. MEHLERT: No. There's five cases. O, siX,
but one is asked for postponenent. So.

CHAI RPERSON HI LL:  Ckay.

M. MIller, are you around on the 24th?

ZC VICE-CHAIR M LLER: | should be.

CHAI RPERSON HI LL: Ckay, great.

All right. Then we'll conme back for a decision
on the 24th, and | really appreciate everybody bei ng here.
We do this every week. And there are all kinds of different
comruni ty menbers that we have an opportunity to |isten to.

And even though this may be your only tinme with us, or not

often with us, | knowthe Board appreciates all of the input.

So, with that, hope you guys have a nice day.

And M. Young, if you could please excuse
everyone, |'mclosing the hearing.

(Pause.)

CHAI RPERSON HI LL: Okay. So, | have -- I'mtrying
to get to sonmewhere also, later today. And so, if we -- it's
up to you guys. | nean, if we can squeeze one nore in real
qgui ck, and then we'll go to lunch. Does that sound fair?

(No response.)

CHAI RPERSON HI LL: GCkay. Al right. M. Mhlert,
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do you want to call our next one?

M5. MEHLERT: Yes. | believe we are going to case
-- in the public sharing application nunber 21091 of Freedom
828 21st Street NE, LLC.

This is a self-certified application fromcerts
and subtitle S section 901.2 for special exceptions under
subtitle E, section 204.4, on the roof top and upper fl oor
el ement requirenents of subtitle E section 204.1 to allowthe
renmoval -- renoval of a rooftop architectural elenent, and
subtitle E, section 207.5 to allow the rear of the row of
building to extend further than ten feet beyond the privacy
wal | of any adjoining principal residential building on the
adj acent property. This is to construct a new third story
and three story new addition to an existing tw story
attached principal dwelling for conversion to a three unit
apart ment house.

It's located in the RF4 Zone at 828 21st Street,
NE, Sqg. 4495, Lot 5. This was previously -- previously
scheduled for April 17th, and the Board granted the
applicants' request for postponenent.

CHAI RPERSON HI LL: Thank you. And Conmmi ssi oner
MIler is |eaving. Thank you so nuch. Have a nice day. W
are back with Dr. I mamura, Conm SSioner.

And if the applicant could hear ne, if they can
i ntroduce thensel ves for the record.
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MR, CROSS: Yeah, ny nane i s Robert M chael Cross.
|'"'m the architect associated wth this application. ['"'m
joined here by project designer Garima CGupta, as well. I
believe | wll be presenting today.

CHAI RPERSON HI LL: Great. M. Cross, do you want
to go ahead and wal k t hrough your client's application, and
why you believe they're neeting the criteria for granting the
relief requested? And I'mgoing to put fifteen m nutes on
the clock, so | know where we are.

And you can begi n whenever you |iKke.

MR, CROSS: Certainly. Appreciate that. If M.
Young coul d pull up the presentation file and exhi bit nunber
39.

As nentioned, we're here on behalf of the owner
of 828 21st Street NE. This project is located in the RF4
Zone. The applicant is requesting just two areas of relief.
One under subtitle E(207.4) for a rear addition that exceeds
ten feet past the adjoining neighbor, and the other being
subtitled 204. 1A to nodify an existing architectural rooftop
el ement .

The property is proposed to becone a natter of
right, three unit multifamly structure. Again, this is RF4
-- with a third story and rear addition. Two units are
proposed to be fam |y sized with two bedroons, two baths, and
the third is a one bedroom one and a half bath unit.
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Qutside of the area of -- areas of relief being
requested, the rest of the proposed volune and its use are
designed to be matter of right, as allowed in the RF4 zone.

Next slide, please. This i1s the existing
structure, both fromthe front and the rear. As seen on the
front, the property already has a taller two story facade
when conpared to the adjoining massings of the adjacent
structures.

Next slide. Exi sting |ot occupancy of the
structure is only about 26 percent of the lot. This is a
very deep lot. And the owner is proposing a rear addition,
whi ch woul d be conpliant with the 60 percent | ot occupancy.
W are proposing only 57 percent.

Next slide. This is the proposed site plan. Here
you see that we're providing two required parking spaces off
of the alley. We're also providing sone dedicated trash
space at the rear of the property. The proposed addition
projects 23 feet beyond t he adj oi ni ng nei ghbors, which is 13
feet beyond what would be all owed as matter of right. Again
t he proposed footprint is conformng at 57 percent.

Next slide. The secondary of relief being
requested is to nodify the existing architectural rooftop
element in order to shift the existing mansard roof up to
accommopdate the increased second floor heights, under
subtitle 204. 1A. The proposed mansard is intended to be in
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keeping with the character of the neighboring structures.
The existing brick facade at the front of the building is
proposed to be nai ntai ned.

Next sli de. Here's the sanme elevations in a
rendering format, again, showing that elevated mansard to
conpl enent the character of the neighborhood, as well as a
setback third story.

Next slide, please. W prepared solar studies to
show the net increase in shadows cast by the proposed
structure, over that which would be allowed as matter of
right. Here showthe matter of right shadows on the top, and
t he proposed shadows on the bottom W' ve | abeled the net
i ncrease, that is the shadow cause -- increase in shadow
caused by the proposed project over that which is matter of
right, in red. These are for the equinox, spring and fall.
And as you can see at 10:00 a.m and 12:00 p.m, there is
some i ncreased shadow -- shadow in the rear of the property
to the north.

Next slide. And then to a nore limted extent at
2:00 and 5: 00 p.m, again, still at the equinox, sone limted
shadow -- increase in shadows.

Next slide, please. This is the sumrer sol stice.
W do have a little bit of increased shadow here, again, at
10: 00 and two o' cl ock on your screen, the increase shown in
red.
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Next slide. And sone at two o'clock. Virtually
none at 5:00 p.m on the sumer solstice.

Next slide, please. And so on the wnter
sol stice, there is sone increase in shadows. Cbviously the
W nter solstice, there's already a | ot of shadows here. This
s at 10:00 and 2:00 p.m -- that's 10:00 a.m and 2:00 p. m

Next sli de. And, again, at 2:00 p.m and 5:00
p. m | think the shadow studi es show that whil e additional
propose would increase the shadows on the property to the
north, those additional shadows would occur deeper in the
rear yard and in the alley, where they're less likely to
i npact the structures, or in the case on the screen
potentially on the rooftop of adjacent structures.

If we could go back to the first slide, please.
A statenent of opposition was added to the record yesterday.
It is signed by several nenbers of the conmunity. Wile we
woul d | ove to have the full support of the community, we did
find that it is -- wunfortunately, there are still sone
opposition in the community to the devel opnent in general.
Simlar to the sentinments expressed in the letter, nost of
t he opposition we heard was regarding the multifam |y nature
of the project, and the parking, both of which are matter of
ri ght as proposed.

That said, we have worked extensively with the
ANC, having nmet with the zoning conmttee, commttee of --
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of the whole, and presented three -- at three of their ful
ANC neetings. W also postponed our original BZA hearing,
whi ch was scheduled for April 17th, in order to continue to
work with the ANC

Based on the feedback received fromthe ANC, we
have revised the front facade fromits original submtted
form as well as reduced the projection beyond the rear
adj acent properties by three feet.

Addi tionally, our client has been active in the
communi ty, speaking with many -- many nei ghbors personally.
The client also held an open house at the property on June
8t h, where we spoke with many nei ghbors, and we actually did
not have anyone show up expressing any opposition.

She's been in touch with both of the adjacent
nei ghbors, the -- the neighbor to the south, she's net in
per son. Has -- They have received the materials and they
have di scussed the project. The nei ghbor reported concerns
about the conversion from single famly to a three unit
apart ment house, but acknow edged that this was al |l owed gi ven
t he zoni ng.

W have received no objections to the relief being
sought. Qur client has also talked to the neighbor to the
north. That's the nei ghbor who's nost inpacted. And that
nei ghbor has signed a statenent taking no position on the
proj ect, again acknow edging that they have been notified,
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and have effectively, no opposition.

Wi |l e the ANC may not have submtted their report
intinme for the hearing, we were present when they voted on
this case in June.

CHAI RPERSON HI LL: W have their report, M.
Cross.

MR CROSS: Oh. Ckay. Very good. So, you have
their notion to support?

CHAI RPERSON HI LL:  Yes.

MR CROSS: And, | believe, currently, there are

six letters fromresidents on that block in support --

CHAI RPERSON HI LL: M. Coss, |I'm going to
i nterrupt you for one second. Just because, | think, | have
heard enough of this. | nmean of your presentation. Let ne
go ahead and drop this down, and see -- well, before | drop
it down -- before | drop it down, if my Board has any
guestions that they want to see the presentation again -- D d
-- Does ny Board have any questions?

MEMBER BLAKE: M. Chair, | had one qui ck question
with regard to the O fice of Planning, which does relate --

relate to the designed. So, | would reserve the
opportunities to bring that back up after the Ofice of
Pl anni ng.

CHAI RPERSON HI LL: Sure, of course.

Dr. | manmura?
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COW SSI ONER | MAMURA: Thank you, M. Chairman.

M. Cross, just to confirm we're talking
twenty-three feet? |Is that right? Past the furthest wall
of the adjoining neighbor in the north and south? Is it
i ke, twenty-three or twenty-six?

MR, CRCSS: Yes. The -- The current revised
designis twenty-three feet. Again, that was shortened t hree
feet fromthe original based on discussions with the ANC
Thirteen past what is matter of right.

COMWM SSI ONER | MAMURA:  kay, thank you.

CHAl RPERSON HI LL: Ckay.

Let's see -- Let nme turn to the Ofice of
Pl anni ng.

MR.  JESI CK: M. Chairman and menbers of the
Board. My nane is Matt Jesick, presenting OP's testinony in
this case, and | think I can nostly rest on the record of our
staff report. W submtted that report at exhibit 22. And
since that tinme, the applicant, as they noted, continue to
work with the ANC on the design of the project. W feel
they' ve inproved the front facade. W al so appreciate that
t hey have reduced the depth of the rear edition. So, those
changes reinforce our recommendation of approval from our
earlier report. And we continue to recomrend approval of the
project. |'mhappy to take any questions. Thank you.
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CHAI RPERSON HI LL: M. Bl ake, you had a question
for the Ofice of Planning?

MEMBER BLAKE: Yeah. Thank you, M. Chairman.

M. Jesick, you -- you said that they revised sone
-- You had sone concerns, and they revi sed those i ssues. Was
It the rear yard, that the rear extension edition that you
concerned with or the facade? | thought it was nore of the
facade with visual intrusion. |s that correct?

MR JESICK: Well, we didrecomend approval based
on the original design.

MEMBER BLAKE: NMm hnmm

MR, JESICK: W had noted to the applicant sone
potential architectural i nprovenents. So, we appreciate that
t hey have revised that --

MEMBER BLAKE: What were --

MR JESICK: architecture --

MEMBER BLAKE: VWhat were the architectural
i nprovenents? | -- | looked at the thing. | couldn't -- |
couldn't tell what the changes were. Wat -- What were they,

t hat you recomended?

MR. CROSS:. There have been sone changes fromthe
first plans. And those were at Exhibits -- Exhibit 10, |
t hi nk, were the original plans, up through Exhibit 34 for the
revised plans. And there have been significant changes --
| can pull up the original plans here in a nonent.
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Yeah. The original design had a very flat front.
There was, no sort of, canopy or roof over the front porch.
| believe the revised design has that. The revised design
I ncorporates the sort of mansard type roofline at the second
fl oor, which we feel is an inprovenent. And just the -- the,
| think revised color schene probably is a little nore
synpathetic to the -- the nei ghbors.

So we appreciate the -- the revisions that were
made at Exhibit 34

MEMBER BLAKE: Ckay. Thank you. | see it now.
One | ast question, and we'll go back to M. -- And it -- the
caption says thirteen feet beyond existing rear walls of
dwellings to the north, whichis three feet beyond permtted.
s it twenty -- I -- 1 -- | was confused about the nunber of
feet again. | think M. Imamura -- Dr. | nmanmura pointed that
out. Could you just clarify that one nore tinme for ne? It's

thirteen feet behind the existing wall? O twenty-three

feet?

MR, CROSS: Twenty-three feet past the existing
rear wall. That's thirteen feet past what is permtted.

MEMBER BLAKE: kay. Thank you.

CHAI RPERSON HI LL: M. Jesick, again, since like,
all, you know -- what was it? The ten foot rule we -- we,
you know, end up talking about a lot. And so, 23 feet |
mean, just -- just on its face, 23 feet sounds like a |ot.
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Li ke, you guys weren't that concerned about the |ight and air
and shadow ng, and can you tell nme why?

MR CRCSS: Well, certainly we wanted to review
the information in the record as a regard to those -- those
I npacts. And | think as the applicant denonstrated in their
sun study, there are new shadows, but those new shadows
nostly fall on the -- the rear yard or the alley, to the
north and northwest.

Once you get into those afternoon hours, there is
alittle bit of new shadow on the property to the north. But
t hose i npacts do not rise to a |l evel of an undue i npact. You
know, in ternms of light and air. So, we were confortable
wi th that depth.

CHAl RPERSON HI LL: GCot it. Okay. Al right. M.
Young, i s anyone here wishing to speak? Can | -- Ckay. Go
ahead, Ms. John. You're on nute, M. John.

VICE CHAIR JOHN: Thank you. |'m|looking at the
Exhibit 4, whichis the plat, and | don't knowif |I'mreading
it correctly, M. Cross, so naybe you have ne. Is -- |Is the
extension 25 feet or 23 feet fromthe existing rear wall?

MR, CRCOSS: Revised, the plans, as seen in Exhibit
34 to be a 23-foot addition. I|I'mlooking in the record to
see if there is a revised plat. It does look |like we may
need to submt a revised plat to match Exhibit 34.

VICE CHAIR JOHN: Ckay. \What page is that?
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MR CROSS: Oh, yes. So, in Exhibit 34 -- Let ne
just -- It's going to be page four of Exhibit 34 shows a 23-
foot addition. Again, the discrepancy cones fromthe fact
that we revised the application based on AMC feedback,
reduci ng our overall projection by three feet.

VICE CHAIR JOHN: Ckay. Al right. Thank you.
So, that has to be updated.

MR. CROSS: Can do.

VICE CHAIR JOHN: Thank you, M. Chairnman.

(Pause.)

CHAI RPERSON HILL: | was on nute. | said thank

you, Ms. John.

M. Cross, when do you think you could update
t hat ?

MR, CRGCSS: W can have that uploaded this
af t er noon.

CHAI RPERSON HI LL: Okay. Go ahead, Dr. | manura.

COW SSI ONER | MAMURA: Thank you, M. Chairnman.

M. Cross, so just wanted to verify. |I'm taking
another |ook at the solar studies, and | just wanted to
confirm that the shadows actually termnate in the public

alley. Isthat right? They don't actually extend beyond t he
public alley?

MR CROSS: | don't knowif | couldtell you that.
There could be sonme shadows that cross the alley into the
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properties across the street.
COW SSI ONER | MAMURA:  So, | guess ny question --
that confirns ny question in that just the way the i nage was

cropped, just sort of truncates the shadow. So, we don't

really have conplete study of that, in terns of how far it
actual ly extends, because of the way it's cropped.

MR CROCSS: Yeah. That's true. Qur anal ysis
usually only projects one or two properties, and doesn't
cross the public right of ways.

COW SSI ONER | MAMURA:  Concei vably, as M. Jesi ck
nmenti oned, the shadows can -- will probably project the cost
of public alley into sonmebody el se's backyard.

MR. CROSS: Yeah.

COW SSI ONER | MAMURA:  Thank you, M. Cross.

CHAI RPERSON HI LL: Ckay. Anyone el se?

(No response.)

CHAI RPERSON HI LL: Okay. What I'd like to do is,
|'"d Iike to wait for deliberations until we have the record
full with the plat. So, what |I'lIl go ahead and do is, let's
go ahead and M. Cross, if you can put that revised plan in
to match Exhibit 34 into the record, and we will come back
at the end of the day and deli berate.

MR, CROSS: Very good. | appreciate your tine.

CHAI RPERSON HI LL: COkay. Does anyone el se need
anyt hi ng el se?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A WD

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

117

(No response.)

CHAI RPERSON HI LL: Al right. Ckay. Then |'m
going to go ahead and close the hearing and the record,
except for what | just asked for concerning the revised pl at,
and we will decide this at the end of the day.

Thank you. Okay. Al right. 1It's 1:14. Do you
want to try for 1:45? GCkay. See you at 1:45.

(Wher eupon, the above-entitled matter went of f t he
record at 1:14 p.m and resuned at 1:53 p.m)

CHAI RPERSON HI LL: Al right, Ms. Mehlert, if you
want to call us back in.

M5. MEHLERT: The Board has returned fromtheir
| unch recess, and will return to the hearing session. And
t he next case is Application Nunber 21098 of ALTA LAQUEARI A,
LLC this was fornerly John Seki and Jonat han Schmi dt.

This is a self-certified application pursuant to
Subtitle X, Section 1002, for an area vari ance fromthe all ey
| ot buil ding devel opnent standards of Subtitle E, Section
5100. 1(a). This is to construct first and second-story
addition to an existing one-story building on an alley | ot
for use as a principal dwelling.

The project is located in the RF 1 zone at 633
Rear E Street SE, Square 877, Lot 88. The hearing was
schedul ed for April 24'"" and postponed at the applicant’s
request .
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CHAI RPERSON HI LL: Thank you. [If the applicant
can hear nme, if they could please introduce thenselves for
t he record.

MS. W LSON: H, Alex Wlson from Sullivan and
Barros on behalf of the applicant. And I'’m also here with
J.D. Schmdt, who's the owner, and M chael Dowing, who is
the architect.

CHAI RPERSON HI LL: Okay, great. And | see the ANC
Comm ssioner. Could you introduce yourself, please, also?
You're on nute, | think, sir.

MR. D ANDREA: Frank D Andrea, Comm ssioner for
ANC 6B04 and Chair of the ANC 6B Planning and Zoning
Conmi tt ee.

CHAI RPERSON HI LL: Great, thank you. Al right,
Ms. Wlson, if you want to go ahead and wal k us through your
Client’s application and why you believe they re neeting the
criteria. |I'’mgoing to put 15 m nutes on the clock so | know
where we are. And you can begi n whenever you |ike.

M5. WLSON: Geat, thank you so nuch. M. Young,
could you please pull up the presentation?

Thank you. Could you pl ease go to the next slide?

So the subject property is an alley lot |ocated
inthe RF 1 zone. It is inproved with a one-story building
nost recently legally used as a warehouse. The building is
a contributing building in the Capital HIl Historic
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District, and the applicant is proposing to adaptively re-use
the building for a single-famly honme which is permtted by-
right for this alley property.

HPO restrictions prevent the applicant from
denol i shing the building. Separately, and perhaps nore
I nportant for the variance argunent, there are very real
risks to the building structure, observed by the structural
engi neering, for doing any substantial nodifications to the
bui | di ng.

So even wi thout HPOrestrictions, the buildingis
unique as it is a 100-year old building with a massive
concrete roof, beans, and existing historic openings. The
openi ngs are not set back fromthe alley, and using those
openi ngs for bedroom wi ndows creates safety and privacy
i ssues as they will be at eye level on the alley.

Every ot her hone on the alley either has a second
story, the ability to construct a second story, and/or walls
that abut private space. The subject property abuts three
alleys to its north, south, and west and cannot change its
condition. So the only option for bedroom egress w ndows,
if limted to the first floor, is at grade wi ndows with no
privacy.

And as |'I|l discuss, the roof renpval to create
a new second-story, is a substantial undert aki ng.
Accordingly, the applicant is proposing a solution for
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adaptive reuse which mnimzes inpact on surrounding
properties, andis conpatible wth the H storic District, and
has been approved by HPRB, which is a second story addition
set back fromall sides which will house the bedroons.

It wll not be visible from the surrounding
streets around the alley, and it wll have limted views from
the alley itself, if any, neaning the presuned i ntent of the
all ey lot height requirenents.

Accordingly, the addition requires relief on the

alley lot height Iimt of 20 feet to increase the overal
height to 28 feet. |It’s currently 17 and a half feet. The
addition will be within the two-story |limt and neet al

ot her devel opnent standards for alley lots in the RF1 zone.

Next slide, please. Just for some background,
this application was submtted in January. Since then we’ve
presented it to the ANCa fewtines, and t he owners’ teamhas
done nei ghbor outreach and tal ked to t he nei ghbors, incl uding
reaching out to those who are still in opposition.

The ANC supported both BZA and HPRB portions.
This hearing was originally scheduled for April. Then there
was a nei ghbor who submtted a letter a few days before the
heari ng and then sone additional letters in opposition. And
so given the tinme in which the docunents were subnmtted, and
in light of OPs report, | suggested we postpone the BZA
heari ng.
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And so we net with OP. They seened to understand
that there are sone structural concerns creating a practical
difficulty even if they got there in a different way. Their
Issue is primarily with the third prong, at |least as | read
the report. And that’s the primary basis of their continued
deni al .

Regardi ng the concern from the neighbor to the
north, the rel evant concerns were reduced |ight and privacy.
And so to address this, the applicant reduced the second
floor footprint and set it back even further fromthe north
wall. And so this reduction, coupled with the existing trees
whi ch shade the yard, could nmean that thereis |limted to no
i npact on light and air. And so we do have phot os and shadow
studies to denonstrate that. And those were also submtted
to the record.

So then after updating the plans, the owner’s team
sent the wupdated nmaterials to those neighbors with no
response until, | believe, yesterday just in the record. W
still have not directly heard back from her.

For the neighbor to the east, her concern was
primarily privacy related. And so the additional infornmation
inthe record also relates to the tree on her property, which
will not be inpacted, and also the shared party wall which
shoul d not be inpacted either.

And so the other thing we did to address her

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

122

privacy concern is renove the wi ndow t hat was proposed on t he
second story facing her blank wall. And so now there are no
w ndows facing her building at that level at all. Her wall
has no w ndows facing the subject property, so now if
approved there would just be two blank walls facing each
ot her on the respective second stories.

And, of course, there are letters of support in
the record, including the owner to the south and the owner
next to 518 at 516 Archi bald, Ell en Psychas, who wote a very
t houghtful letter explaining this warehouse has been used
since she’s lived there. Apparently one of the previous
owners used it for rock bank practice.

Next slide, please. Sointerns of variance test,
t he argunment we are presenting today is one that fits within
the strict variance framework in that these specific
exceptional conditions cited are unique to this property.

And so, as a result of the attributes of this
specific piece of property, the strict application of the
zoning reqgulations, in this case limting the property to a
20-foot height limt, would result in a peculiar and
exceptional practical difficulties to the owner of the
property. And peculiar is certainly the way to describe the
type of building that would result froma strict application
of the zoning regul ati ons.

Next slide, please. And so regarding the first
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prong of the exceptional situation are conditions of property
can be related to the confluence of factors and i nprovenents
on the property which is exactly the situation in this case.

Next slide, please. So first | want to tal k about
hi storic considerations since OP talked a |ot about this in
the report. And | sawit nentioned in a nei ghbor opposition
letter. So yes, the historic consideration provide an
overall challenge in that the buil ding cannot be raised, and
the applicant has to generally work within the existing
structure including the existing openings.

So let’s say this wasn’t in a historic district.
It would still be true that the applicant has to work within
the existing structure and existing openings, to a degree,
from a structural perspective too. So the exceptiona
conditions and practical difficulty exists i ndependent of the
HPO restricti ons.

And so if those have been confl ated or confused,
and not expl ai ned well enough, | apologize. In an effort to
elimnate that confusion, I'Il just state on the record the
argunent is not based on HPO limtations at this point. W
can just take that off the table.

And so while I'msure there is a point where HPO
woul d certainly go, that is not conpatible, | don’t think
it’s necessary at this point to go through that exercise,
given the other exceptional conditions which include a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A WD

o O

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

124

confluence of factors related to the inprovenents on the
property, wth respect to its age, history of use, the
existing or historic openings, neaning the |ong-existing
openi ngs, location of beans and columms, |ack of setbacks,
size, location on three alleys, and existing height.

O her factors that maybe are not as strong but
definitely add to this confluence is the |ocation within the
alley. The alley itself is unique. And the |ocation near
an RA-2 zone and MJ4 zone cone into play too. Again, the
structure is unique wthout these other factors, but they
reinforce the practical difficulties faced and go to the
third prong as well, which speaks to the intent of the
regul ati ons and i npact on public good.

Next slide, please. First on the |list of
exceptional conditions is the age and history of use of the
bui | di ng.

Next slide, please. It is one single-story
bui | di ng which occupies the entire lot. It was designed by
noted D.C. African Anerican architect, Lewwis W Gles, and
was built in 1925, It was used by Walker Hill Dairy as a
dairy bottling plant until the dairy went out of business in
the *30s. The building is a utilitarian, brick nasonry
structure, linteled openings, and lintel ed detailing.

One of its defining architectural characteristics
is the existing low sloped roof structure, originally
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desi gned to provide a | arge, unencunbered functional interior
space. This reinforced concrete system consists of an
I nnovator for its tinme, grid of nmassive intersecting concrete
beans and purlins bearing on only two interior colums. The
enpl oynent of reinforced concrete at this scal e was unusual

in this era for such a small scal e buil ding.

Next slide, please. Next are the original
openi ngs. And one thing | want to note here that | also
t hi nk caused sone confusing is that there is a difference

bet ween wi ndows and openi ngs. Not all openings are w ndows,
but all w ndows are openings.

And so in sone earlier statements there were sone
di scussions wth the neighbors, | think there is a
m sunder st andi ng about what we were tal king about when we
said we cannot create the new openings since we are adding
new w ndows. But the new wi ndow frames are going to be
| ocated in the original openings. And so this side shows the
garage openings, for exanple, and so the applicant is
proposing to mai ntain these as covered openings, albeit with
new materi al s.

Next slide, please. And then to denpbnstrate this,
so the west wall may | ook blank, but it had these historic
openi ngs whi ch had been bricked over. And you can see where
the beans up top intersect with the walls outlined in red.
And those clearly avoid those openings.
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And so the applicant is proposing to put new
w ndows in the upper portion of one of these openings. And
so the windows wll serve an office area. Wile new w ndows
are being proposed, no new openi ngs are being proposed.

And then of course, J.D. and M chael, please feel
free tojunp in if you hear me m sspeak or you have anyt hi ng
to add as | walk through the building. It’s certainly a
conpl ex structure.

Next slide, please. So a simlar situation is
occurring on the north side. You can see where a portion of
one of the historic openings is. And that w ndow is about
a half or a third of where the original opening site is
| ocated. It’s just been bricked over. But froma structural
per spective, you can see where the beans tie into the walls
clearly avoiding those areas which were historically open.

Next slide, please. Next slide, please. Just a
cl oser ook at the |ocation of the beans and colums as this
is integral in the roof and overall building structure
integrity. They are hol ding up a massi ve concrete structure.
This is the south wall showi ng the beans intersecting with
t he garage openings.

Next slide, please. This is the north and west
wal | again. You can get a sense of the massiveness of the
structure.

Next slide, please. And this is the north wall
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again.

Next slide. And the west wall again, and all of
this goes to show how the building’s existing structure
operates which is relevant, because the practical
difficulties are related to w ndow |ocations, structural
Integrity, and magnitude of nodifying this building.

Next slide, please. And so that brings us to the
roof structure.

Next slide, please. Thank you. It is a conplex,
substantial, reinforced concrete roof. It’s very unusual for
its tine. The HPO report states that the proposal also
i ncl udes preservation of the distinctive roof system of
rei nforced concrete beans and decks which was part of Louis
W Gles original design and is anong the building’ s nost
uni que features.

So | think the argunent that the roof is unique
is generally accepted, and we’re not arguing that it’s the
greatest historic elenent. W are arguing that a nassive
concrete roof such as this is unique, and it is held up by
t hese massive beans and col ums, al so uni que.

And what’'s even nore interesting is that the
bui | di ng across the street was desi gned by the sane architect
around the sane time. And it has a conpletely different roof
structure. So the subject property is unique even conpared
to a building that was constructed around the sanme tine by
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the same architect.

In sunmary, the roof and support system for the
roof are uni que conpared to other structures in the area, and
t hi s uni que roof systemand structural support are quite ol d.
And so this Iimts how nuch of the building can be nodifi ed.

Next slide, please. This shows the roof and vi ews
fromthe roof. Oh, that’'s the wall to the east which shows
that there are no w ndows there.

Next slide, please. And here are these pictures
again with the context that’s been cited, that this is a
massi ve concrete system

Next slide, please. And you can see a person in
the corner for reference for the size of this building.

Next slide, please. Thank you. So those were the
uni que aspects of the i nprovenents on the property. And then
t he aspects of the property itself are al so unique.

Next slide, please. It’s unique due to its
| ocation in both the center of the alley system wthin an
alley system and it is bounded on three sides by public
alleys. And this information is pertinent when it cones to
wi ndow | ocations as the building faces public space and is
directly | ocated on pubic space.

It is also inportant for viewshed as its | ocation
within this alley system limts views from the street
obvi ously, given how far it is fromstreet-facing |lots and
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fromel sewhere in the alley, given the wdth of the alley.

Next slide, please. And again the reason, that
being located on three alleys versus on two is inportant.
It’s highlighted even nore when we see that the property
across the street, the one that was built at the same tine
wth the sane architect, has a one story building as well.
So any of its windows would also have to be on the first
fl oor, except they have private space to the east and south,
and we do not.

So their bedroom wi ndows can safely be | ocated
where the arrows are shown. And while they could technically
be at risk, the purple dotted property contains a historic
easenent, and the nei ghbors would have to obtain relief if
they ever built further to the shared property line. So
there’s a very, very slimchance that those wi ndows woul d be
bl ocked in.

The only private space we face is to the east.
That nei ghbor is opposing because of privacy concerns. So
in a world where that neighbor was supportive, and would
grant an easenent to our windows facing into her private
space, the easenment would cost a | ot of npbney, because it’s
effectively preventing her fromexercising by-right property
ri ghts.

That | ot adjacent is the type of lot that could
occupy 100 percent of the ot wthout any relief, because it
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has no set back requirenents since it’s not touching any ot her
street-facing lots. The only one would be -- it wouldn’'t
even have a setback fromthe rear, because it is not touching
an all ey.

So it’s nmuch nore conplicated and, quoting the
standard here, practically difficult for us to provide
w ndows facing into private space, even relative to the
property to the south which is a first-story building. And
t hat nei ghbor to the south is supportive of the project.

And of course, again, evenif we were to enter in
some sort of agreenment with the neighbor, neighbors can
al ways say no at the last mnute. So an easenent and w ndows
facing that property are not a practical or viable option.
So the applicant’s only options for first floor bedroom
wi ndows are wi ndows directly facing public space with no
set back and no other properties face this predi canent.

Next slide, please. So just sone additional
cont ext .

Next slide, please. Thank you. So this is the
general alley systemand surroundi ng buil dings. The subject
buil di ng has a blue line comng out of it in the center. 1In
this angle, we are facing north from F Street through the
alley as it goes to E Street. The di stance between F Street
and E Street is about 500 feet.

And so the church building is to the west of the
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blue roof. There are a lot of street-facing buildings that
are at |east 35 feet or over. There are other alley
bui l dings that are taller than 20 feet. And so the subject
property is shown with its proposed addition which will, of
course, not be visible fromF Street, |'"m sorry, from the
streets in general, given the setback.

Next slide, please. This is shown here too,
al t hough thi s highlights the di stance bet ween each street and
the subject property which ranges between 215 feet and 300
feet, which is nmuch nore than your typical alley lot. It’'s
effectively in the center of the alley. There are two naned
historic alleys in this alley with a greater mx of
residential properties. There are either historic alley
dwel | i ngs or garage conversions.

Next slide, please. Thank you. And then on the
rest of these photos go through the alley. 1’'Il try to go
t hrough them quickly. This is the entrance fromE Street as
you' re facing south and entering the alley.

Next slide, please. This is noving further into
the alley.

Next slide, please. As you see as you enter,
there are fences and walls. And those properties up ahead
on the left are 512 and 514 F Street Terrace.

Next slide, please. So this shows those buil di ngs
head on. As you can see, there are unbarred w ndows above
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on the second story, likely for bedroom w ndows, appearing
to nmeet egress.

Next slide, please. So this is as if you turned
into the alley behind those properties. And this is a view

of the corner, the U shaped alley closest to the subject
property. So the property shown ahead is 518 Archi bal d Wal k
which is one neighbors who had concerns about |ight and
privacy. And these properties here have private space and
second stories for bedroomw ndows. And then the bl ue house
Is 516, and they are supportive.

Next slide, please. The bottomtwo views woul d
be exiting the U-shaped alley on the north side of the
property. And then the other views are around the buil di ng.

Next slide, please. So just getting back to the
alley, if we exit back onto F Street Terrace, we have 512 and
514 to the left, the subject property is ahead on the |eft,

and the church is on the right-hand side with a fence around

its property.

Next sli de. This is just a different angle
entering or, | guess, viewing the alley to the west fromthe
alley to the south.

Next slide. And so noving further down the alley
to the south, further to the east, facing north, then you
have 520 Archibald Walk. On the east it shows the wall of

t he subject property. The windows are small, bared, not
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egress w ndows, and so none of the egress wi ndows on this
si de.

Next slide, please, nor on this side of the
property.

Next slide, please. Thank you. Instead, they are
| ocated at the rear up top facing private fenced-in space,
520 and the adjacent property are to the left. And that's
the rear of those buil dings there.

And then to the right you can see the rears of 518
and 516, this shows that they're relatively tall, two story
al l ey drawi ngs | ocat ed adj acent to the subject property. All
of the windows on the first floor are secured. And so the
bedroomw ndows, our | egal egress wi ndows would typically be
on the second fl oor.

And t he private space they have i s accessed eit her
in the front or the rear into comon space with secure
wi ndows. So they have separate private space. None of these
houses, at |east 516 or 518, are accessed directly fromthe
alley. At least the front door is not sitting on the alley.
And the properties that do have access directly on the alley
al so have rear yards. And so the subject property does not
have any of this.

Next slide, please. And so these are nore recent
photos just showi ng the additional foliage and fence.

Next slide. And then this is the entrance from
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alley to the south. And so the building to the right is over
40 feet. And at this point, we are 270 feet fromthe subject
property, and you cannot see it.

Next slide, please. So this is just proceeding
down that alley.

Next slide, please. Again, next slide. So these

bui | di ngs have alley frontage. There is one next to this one

to the left. And these buildings are both two stories and
have approximately 30 feet in height. So the subject
property will be shorter if the addition is approved.

Next slide, please. And then com ng back here,
the church is on the left. And then the property to the
south of the subject property is on the right.

Next slide, please. These are sone additional
views fromthe roof to provide sone context.

Next slide, please. This shows the roof of the
subj ect property and rear of 520.

Next slide, please. And so for reference, the
proposed addition will be set back over 15 feet from that
corner and be approxi mtely the same height as that pillar,
but again significantly set back. The applicant pushed the
railings for the back too so no views are possible either.

Next slide, please. This is nore of the sane.

So next slide, please. These are the two-story
houses you see entering fromthe south. And these houses are
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| ocated on the alley and are blocking the view from the
street. And the addition will be shorter than the top of
t hose roofs.

Next slide, please. It’s location iIs also
| nportant as the square is adjacent to the MJ4 zone to the
east, an RA-2 apartnent zone to the south. And this is a
little bit different than sone typical RF-1 zone bl ocks whi ch
are often surrounded by other RF-1 zone bl ocks.

Next slide, please. The Eastern Market Metro is
close by. And this is inportant for context, because there
are security concerns present with one of the by-right
al ternatives which is having bedroom wi ndows on the first
floor at grade on the alley. And so we want to show why
there m ght even be increased security concerns in the area
conpared to other RF-1 areas that are primarily residential
in the overall surrounding area.

Next slide, please. Myving to the second prong,
at a high level the argunent is that, without the relief, the
applicant cannot feasibly create a second story wthout
renmovi ng the roof which would I ead to a practical difficulty.
And then wi thout that second story, the applicant would face
practical difficulties related to providing private, secure,
code- conpl ai nt bedroons on the first floor.

The Board and O fice of Planning have consi dered
simlar challenges to raise the level of ©practical
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difficulties. W' re not saying that it’'s inpossible to
physically reside in the structure, it’s not a use vari ance,
It’s not the standard.

| do think it’s accurate to say that the by-right
options risk the structural integrity. And the end product
Is an undesirable house from a design perspective or a
structural safety perspective. So in terns of devel oping the
property, it is highly unlikely wthout the relief.

And this certainly neets the lower bar for a
practi cal difficulty and 1is certainly unnecessarily
burdensone. And | think while OP s report naybe takes sone
detours, it eventually agrees that there are issues present

which would result in a practical difficulty.

And again, | think the primary issue is the third
prong. And so typically what we’ve done for the Court of
Appeals is try to denonstrate why the alternative by-right
options are a practical difficulty.

Next slide, please. And so these by-right options
i nclude either that second-story addition but limted to 20
feet, or a first-floor only program And so this would | ead
to security, privacy concerns and risks froma structural and
desi gn perspective. And so these have been considered
practical difficulties by the Board and OP

Next slide, please. GCkay, there’s your by-right
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opti ons.

Next slide, please. So the first-floor only
programpresents the strongest chall enges related to privacy,
and safety, and egress. Building code requires that bedroom

w ndow sills be |ocated no nore than 44 inches above the
floor. And neani ngful security bars are not permtted for

egress w ndows due to fire and |life safety concerns, of

cour se.

The current proposal intends to use the upper
portion of the existing openings for w ndows for |iving
spaces but not bedroom spaces. The proposed use of this
upper portion keeps those private |living spaces safe, because

the wi ndowsills sit well above the all ey and above the fl oor.
But because they sit well above the alley and floor, they
cannot be used for egress w ndows for bedroons.

Next slide, please. For the north elevation to
use the existing openings for wi ndows for bedroons that neet
egress, the applicant would have to use the portion of the
wi ndows that is at eye level inthe alley. It is bricked up
in this elevation, but the window on the right shows where
that line is being drawn relative to the building. So you
can see how open this wi ndow woul d have to be or how low it
woul d have to be to the alley.

And this is a clear privacy issue. And | don’'t
think it’s controversial to say that bedroom w ndows at eye
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level in an alley create privacy issues. It can also be
considered a security issue given its proximty to the MJ4
zone. There’'s a high level of traffic in a comercial zone
| ocated nearby, and it’s also |located to the RA-2 zone.

Next slide, please. To denonstrate this, thisis
approxi mately where eye level would be on the alley. This
I S an obvious privacy concern. And the elevation shows the
person next to that white space, which represents the | ower
portion of the windows in this case.

Next slide, please. So on the south el evation,
the applicant is keeping the garage doors which have been
identified as the nost historic identifiable feature, so
nodi fyi ng t hese woul d start to genui nely di srupt the historic
character, one could argue. But even without that, that
woul d be a separate issue, because we have the sane issues
on the north elevation. You would have bedroom wi ndows at
grade on an all ey.

And so one t hing OP brought up, we had a very | ong
di scussion with them was raising the floor to either create
space bel ow, which doesn’t work froma code perspective. And
then, of course, there are structural issues related to,
| i ke, that |evel of excavation that woul d be required.

Next slide, please. And so this is sonewhat
denonstrated in the northwest corner, because the applicant
is selectively raising up that portion of the floor of the
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bui | di ng and usi ng existing openings for w ndows.

And this is that nechani cal space underneath. And
so the result is really unusual and peculiar, because the
w ndows shown are going to be on the floor of that room And
the clear head height is extrenely | ow because of the beans.

This works inthis specific |ocation, becauseit’s
proposed to be an office, a den space, and a potential guest
room But this would not be a functional bedroomfor every-
day use given that the windows are on the floor and it’'s
really | ow head hei ght.

And there are also limted structural inpacts in
this location. This would not be the case everywhere el se,
as you can imagine, but structural inpact reasons if the
rai sing of the floor is extended el sewhere.

Next slide, please. So not only would it risk
structural integrity, it would require a massive anmount of
rei nforcenent, additional construction renoval, naturally
i ncreasing the cost and scope of the project, and just
overall resulting in an undesirable building.

And so it would never be a viable alternative to
rai se the floor around the building, especially considering
| ar ge over head beans creating | ow head hei ght and issues of
cl ear hei ght throughout the buil ding, especially onthe north
si de where the roof slopes. And there are beans that are up
to three feet in sonme places.
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And so I'lIl also note, | just saw this inage
mar ked up and submtted by one of the neighbors. I think
It’s in Exhibit 46 on Page 4. So it’'s interesting, because
t he desi gn she proposed still has the first floor wi ndows on
the north as the egress wi ndows. And so even the alternative
solution still runs into that problemwhere you have egress
w ndows open on an alley. And these are bedroom w ndows.

And so the wi ndows she suggested would be in that
nort hwest corner which, | mean, that is about two feet from
the entrance to her hone. So the proposed sol ution, which
al so has other issues in terns of code, but we’'re di scussing
the privacy issue here, so not only would it, 1 think,
i ncrease her privacy concerns, it would create new privacy
concerns for future residents of the subject property.

So it certainly doesn’t resol ve those i ssues. And
| think it reinforces the difficulties and chall enges of
working within this existing first floor.

Next slide, please. And so that red |ine shows
approxi mate | ocati on of the bottomof the proposed sills, and
so the floor would have to be at |east 44 inches fromthat
poi nt . And so again, it would create a really |ow head
hei ght and wi ndows on the floor, effectively.

And so one thing |I want to bring and really
enphasi ze too, just in addressing sone of the neighbors’
concerns, so Ms. Lanb and all of the other neighbors, |
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bel i eve, who are opposing this, have purchased hi storic hones
or garage conversions wth second-story additions.

And so the subject property is really unique.
It’s not -- this was not originally used for a hone. And so
of course, you know, the single famly use is by-right in the
zone, so we're not trying to prove the use or anything |ike
t hat . But because those residents have purchased either
pur poseful homes, or perhaps conversions, they have secure
first-floor spaces. And those spaces were intended to have
bedroons and |iving spaces. They have egress w ndows on the
second story or are facing private space. The only w ndows
t hey have directly on the alley frontage are barred w ndows,
as shown in sone photos.

And so we’'re trying to propose the sanme sol ution
for bedroom wi ndows, to put them upstairs facing private
space so we don’t have open wi ndows on grade. And so whet her
it’s their opinion that the alley is quiet or not, at this
point we can't predict what's going to happen in any
nei ghbor hood or city.

It’s not contentious to say that residents of this
honme deserve the sane security, privacy, and peaceful
enjoynment as other residents of the alley by not having a
bedroom wi ndow right on the alley level. And so D.C. won’t
al l ow neani ngful security. There’s also security issues
present. Because at that point you' re contenplating putting
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meani ngf ul security bars that could create a risk for life
safety in fire

And so again, the diagram submtted by the
nei ghbor really drives honme the difficulty here. Because
It’s effectively show ng, you know, the bal ance of privacy
and safety conpared to, let’'s say, fire and life safety for
a bedroom w ndow.

So | think, you know, at least in ny mnd, it
I ndi cates that we’ve hit a clear practical difficulty if the
sol ution proposed by soneone opposing still includes the
i ssues related to privacy. The solution for privacy and
security, and at |east not privacy, but security, could be
bars. And then you're balancing fire safety versus security.

This sort of discussionreally hits on a practical
difficulty. Because | think we can all agree that the
residents of this building and the residents of D.C
shouldn’t have to sacrifice privacy or security for fire
safety, or vice versa.

Next slide, please. And so beyond that, the other
option is to do a second story but Iimt it to 20 feet. And
this is the option that | suggested the applicant explore
further during our postponenent. 1 thought, okay, this m ght
be a nore viable option. And please take a |look at this.
And so going through this, it turns out that it’s just as
difficult and creates just as many or nore i ssues with safety
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and structural integrity.

So this is a historic elenent, as noted in the
HPO s report, but historic considerations aside, renoving the
roof would be extrenely costly, wasteful, and result in the
destruction of a 100-year old piece of architecture. The
cost of renoval would be approximately $225, 000. The
| ogi stical effort of denolishing the structure would al so be
substantial, as it is akin to renoving a section of an
over pass.

The denolition would require the renoval of many
tons of material. This would be extrenely wasteful as the
roof is a unique and perfectly useable elenent of this
hi storic building that coul d ot herwi se be integrated i nto and
adaptively reused by the proposed project, as opposed to
being thrown in the landfill as trash since there would be
no way to salvage the structure or reuse it elsewhere
t hroughout the denolition process.

A replacenent structure would be required to
support the new second story. This would sit |ower than the
height of the existing walls and require additional
structural support and structural risk. So in addition to
wasting an existing defining elenment of the building, new
materials and structural support would be required, adding
to further waste and a | onger and therefore naturally nore
costly constructi on s cope
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Next slide, please. And so what is the end result
of all this work and waste? The applicant would have to
retain the existing 17 and a half perinmeter walls as it
cannot substantially denolish the structure wthout risk.
While it could construct a second fl oor neasuring 20 feet in
height, that floor would effectively be blocked by those
walls. So the wi ndows on a 20-foot second floor would just
face a brick wall. Because there would only be three feet
of difference between the 20-foot addition and the existing
17 and a half foot walls.

And so this scenario, it still failed to provide
appropriate light and air, and it could introduce potenti al
egress issues with code requirenents potentially requiring
| adders or wuncomon egress nechanisnms to get over the
perimeter walls. So it doesn’t resolve that issue. And it
would also nake it very difficult to maintain waterti ght
integrity and manage that water in an effective way.

So while this approach is technically nore private
and resol ves that issue, it would be a better option than the
first-floor bedroons, it’s still extrenely costly, wasteful,
and conproni ses the architectural integrity and marketability
of the building. And it results in bedroons that face a
solid brick wall.

Next slide, please.
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Next slide, please. As | nentioned, these
difficulties are unique to the subject property.

Next slide, please. So the report agrees that,
OP s report agrees that the structural issues exist. It does
still state that a two-story building is not required in the
zoni ng, and the existing building, at over 5,600 square feet
in area, is large, particularly for this area. And so the
argunent for a practical difficulty appears to rest in the
desired interior program which would require additional
residential bedroomw ndows to be added on the first floor.

To be clear, the applicant is not arguing, nor
ever argued, a two-story building is required, nor that the
space is too snall. So |I’mnot sure what that is responding
to. So the applicant agrees the space is large. [It’s not
notivated by a desire for nore space, nor requiring a second
story, nore specific, interior program

The interior programit’s trying to neet is a
| i vabl e hone with private bedroons, secure bedroom w ndows,
and bedroom wi ndows that are not on the floor or facing a
wall. | don't think it’s debatable that homes shoul d have
secure living spaces, private bedroomw ndows neeti ng egress,
light, air, and buil ding code requirenments, conmon access to
the entrance of the hone, and a physically safe structure to
livein. Andthat is the applicant’s desire, because the by-
right alternatives do not provide all of these things.
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If those were achievable within the space, the
applicant would not be at BZA. And the applicant postponed

to further evaluate a by-right project, specifically that 20-

foot option. And then it also nodified the project to
elimnate all inpacts to nei ghbors.
And so the safe spaces, egress, light, air,

bui | ding code requirenents, conmmon access, none of these
things can all be achieved by-right wthout practical
difficulties.

Next slide, please. And so | want to talk a | ot
about the third prong, because | think this OP s biggest
hurdl e in recomrendi ng approval. So these are the intents
as stated in the regulations in the Court of Appeals.
Ef fectively, the purpose of the variance is to allow the
Board, in unique situations, to provide an exception to the
strict application in appropriate circunstances.

Next slide, please. | just wanted to show this
one nore tinme to show the heights of the surrounding
bui | di ngs.

Next slide, please. The Court has al so provided
that if a by-right project --

VICE CHAIR JOHN: Ms. W/ son?

M5. WLSON: Yes?

VICE CHAIR JOHN: Ms. WIlson, | hate to stop you
i n your presentation. Could you go back to that slide for
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me and show ne where the subject property is and --

M5. WLSON: Absolutely.

VICE CHAIR JOHN: -- and point out the two-story
buil dings that are 30 feet high that are located on the
all ey?

M5. WLSON: Yes. So if you see that blue |ine
sort of comng out of that building in the mddle, next to

the 28 feet --

VICE CHAIR JOHN: What nunber is it? Yes, | see
Nunmber 28. That | ooks |ike the church.

M5. WLSON. No, I'msorry, in the mddle of the
-- yes, right there. Thank you.

VICE CHAIR JOHN: Ckay. So it’s on the alley.

M5. WLSON: Yes. So that’s the subject property.
And then the buildings in front of that, let’s see, so the

building to the south is 16 feet, and then the buildings to

the south of that are 30 feet, right there, yes. So those

two buildings are on the alley. Wll, one of themis tucked
behi nd, but it faces another alley, or no, it’'s the historic
easenent. But yes, that other property, the 30 feet fronts
directly onthe alley there. And those are both two-stories.

VICE CHAI R JOHN: And then Nunber 16, what is
t hat ?

M5. W LSON: That’s an existing first-floor
building. That’s the one to the south that |’ ve been using
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as a conparison to our building. Because it was desi gned and
constructed at the sane tine period and desi gned by the sane
architect. But it has a conpletely different roof structure
and it faces private space to the south and east. That’s the
property | was referencing.

VICE CHAIR JOHN: Ckay. Could you also show the
church? |s that Nunber 28?

M5. WLSON: Yes, to the left.

VICE CHAIR JOHN: Ckay. And those two snall
bui | di ngs, 518, 520, that are opposed, are those Nunber 24
over there?

M5. WLSON: Yes.

VICE CHAIR JOHN: Ckay. And --

MS. W LSON: Oh, sorry, so there’s two sets of
24s.

VICE CHAIR JOHN. Can you go back to that, M.
Young? Because |’ ve been having trouble figuring out what --

M5. WLSON. Sure. So we're facing north here.
So the buil dings that are opposing, or the neighbors that are
opposing, one is directly to the east of the subject
property. And then to the north of that building is the 518
bui | di ng.

VICE CHAIR JOHN: But what’'s 24?

M5. WLSON: Those are just the heights. Al of
t he nunbers are the heights.
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VICE CHAIR JOHN: Ckay. Al right, so the height,
|l et’s see, height, Nunber 28 is next to Nunber 24. Are those
two, what are those two small buil di ngs?

M5. WLSON: Those are two-story alley dwel |ings.
It’s 512 and 514 F Street Terrace.

VI CE CHAI R JOHN: Ckay. And the two nei ghbors
wth the adjoining wall, is that the one --

(Si mul t aneous speaki ng.)

M5. WLSON:. The one nei ghbor woul d be adjoi ning
wall, and that is to the east. It’s one shared wall. The
property doesn’t share a wall with any other neighbors but
t hat one.

VICE CHAIR JOHN: Ckay. And that’s where you're
planning to recess 15 feet from that wall, where the
applicant is planning to recess?

MS. WLSON: | think it was fromthe north wall
but we al so have a significant recess there, as you can see,
| think.

MR. SCHM DT: On that side.

MS. W LSON: kay, so 12 feet fromthe east and
15 feet fromthe north, is that accurate?

MR SCHMDT: 1It’s 14 fromthe north and 12 on the
east .

M5. WLSON:. Ckay, but fromthe corner it’s nore,
because of the angle?
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MR, SCHM DT: Yes, because of the angle it’s nore
i ke 18 feet on the corner.

VICE CHAIR JOHN: Ckay, thank you.

MR, SCHM DT: But that is pointing out that those
two nei ghbor buildings that are opposed are 24 feet tall.

VICE CHAIR JOHN: Okay. And | wi sh you had shown,
in a graphic like this, where those neighbors are. So the
subj ect property is the one that’'s proposed to be 28 feet
next to the one that’'s 16 feet and the church, right?

M5. WLSON: Yes. So there's an alley separating
-- yes, we could probably wupgrade this nodel, Vvyes,
absol ut el y.

VICE CHAIR JOHN:  Yes.

( Si nul t aneous speaki ng.)

MS. W LSON: -- sonme | abels, sone nore color in
her e. | under st and. That’s why | have a very |ong
presentation and trying to take you around the alley. So
anything that you all would like to clarify --

MR, SCHM DT: Just so you're clear while we're
| ooking at it, the subject property is the 28-foot tall
You're clear where that is, Ms. John?

VICE CHAIR JOHN:  Yes.

MR, SCHM DT: Ckay. So directly to the right of
that, right there, that is the nei ghbor that i s opposed. And
then directly to the north of that, right there, is the other
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nei ghbor that’s opposed.

M5. WLSON:. Alittle | ower, yes.

MR SCHM DT: A little | ower.

VICE CHAIR JOHN: Right. And that’s the nei ghbor
with the stack, the brick chimey.

MR SCHM DT: The brick chimey stack is on our

bui | di ng.

VICE CHAIR JOHN: Ckay, but in which corner? |Is
that the --

MR SCHM DT: Yes, that’'s the corner there.

VICE CHAIR JOHN: Ckay. Yes, that’s hel pful.
Thank you.

MR, SCHM DT: Ckay.

MS. W LSON: And there’'s a separation there,
because there is a little bit of alley space, so we’re not
sharing any walls with 518, but we do share a wall at 520.

Let’ s see, next slide, please. Thank you all for
giving nme a break fromtalking for many m nutes straight.

So the court has also provided that if a by-right
project and proposed grant of a variance would result in
little difference in inpact, it would not inpair the
integrity of the building plan.

Next slide, please. So the alley |ot height
requi rements don’t have a stated intent in the regul ations.
OP says the intent and integrity could be conprom sed because
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this wll be above the 20-foot height [imt.

Now one way that you could read what OP i s saying
Is sort of, like, the intent of the alley lot height is to
limt the height. So since you re asking for nore height,
It doesn’t neet the intent.

And | think you could say this about nobst area
vari ances. For exanple, when you ask for a rear yard area
vari ance you' re asking for the reducti on of open space. And
that’'s contrary to the stated intent of the rear area
regul ati ons which is to provide open space.

So there’s nore, obviously, to it than that, or
el se all variances would not neet the intent and integrity
of the regulations. So the Court of Appeals has determ ned,
when it comes dowmnto it, it’s the i npact, and stated i ntent,
and specifically the inpact of the requested relief, since
just about all area variances are requesting a relief to go
beyond t he devel opnent standard |imt. So it’s a conparison
bet ween the by-right and the proposal.

OP al so states that the intent is for all lots to
be secondary in scale to street-facing properties, and that
is certainly net here. It’s not going to be visible from
the street, have extrenely limted visibility even fromthe
al | ey.

And thisisinthe Capitol H Il Hi storic District.
It received unani nous approval. HPRB had sone great things
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to say about its conpatibility which, in this particular
case, would go to what OP stated was the intent of the alley
| ot hei ght regul ati ons too.

In certain cases, HPRB arguably has stricter
limts than the zoning regul ations, particularly with respect
to height and views. And that is why they require standard

frequent setbacks, which are being provided in this case.

At any rate, where an applicant seeks relief from
hei ght, let’s say via special exception, the standards that
w ll not substantially visually intrude upon the character,
scale, and pattern of houses along the street or alley, it

certainly neets that standard. And in cases related to
architectural elenents, the Board defers to HPRB

So it stands to reason that, since this is
secondary in nature to street lots, it’s conpatible and has
no substantial visual intrusion, and will have little to no
i npact conpared to a by-right addition, then the proposa
neets the intent of the regul ations.

Next slide, please. An so these are the shadow
studi es, just further denonstrating this. There are no shade
i npacts now that the second story has been set back. And
there is additional foliage around the area i ncluding a |l arge
tree which shades the Archibald Walk properties and
properties to the east, which | think |I showed on the
phot ogr aphs.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwDN

o O

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

154

Next slide, please. This is in March and in June.

Next slide, please. Next slide, please. Next
slide, please. And next slide, please. And next slide.
Thank you.

So again, interns of this being secondary to the
street facing lots, the property is very far away fromthese

lots. It’s not going to be visible fromthe street.

Next slide, please. To summarize, it's not a
controversial statenent that the property is unique wth
respect to both the existing structure and also its |ocation
within a relatively unique alley systemin an area which has
a mxture of commercial, institutional, and resi denti al uses.

The by-right options create practical difficulties
in that the applicant cannot provide safe, secure, private
spaces w t hout conprom sing code requirenents or structural
safety of the buil ding.

These issues have been considered practical
difficulties before. And these difficulties are directly
related to the uni que aspects of the existing structure, the
roof, the age of the building, the existing structure
| ocati on, et cetera.

These practical difficulties are unique to the
property even relative to the property across the street
which was built at the sanme tine by the sane architect but
faces private space and does not have the same roof.
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But finally, if the intent is to make sure that
alley lots cannot be seen from the street and fit in
appropriately with the context, the intent is being net and
it’s conpatibility with the surrounding historic district,
as HPRB approval has reinforced it. And the intent of the
vari ance procedure, as stated in the regulations and Court
of Appeals case law, is to address this type of unique
ci rcunst ance.

Addi tionally, along tine neighbor at 516 provi ded
witten testinony as to the long-standing issues with this

property, specifically its nmyriad of |ikely unsancti oned uses

by previous owners. The existing structure has no
residential features. It is a big undertaking to adaptively
reuse this. It goes to the difficulty of developing it as

a housing unit.

This is not an enpty lot or fresh shell. It’'s a
100-year-old warehouse with a massive concrete structure
which can only take so nuch change before the structura
integrity beconmes at risk. The proposed solution of the
second story sol ves the i ssues of privacy and egress w t hout
risking its structural integrity or renoving the roof.

While this task is not inpossibility, it is highly
unlikely and inpractical to develop this property wthout
relief, as no one would reasonably devel op a home with this
| evel of difficulty of adaptive reuse just to have bedroom
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w ndows on the floor, a bare m ni numcl ear hei ght, structural
risk, alternatively no | egal bedroons or private bedroons,
or alternatively, bedroons facing a brick wall.

Next slide, please. And so this concludes ny
portion. Regarding the plans, so the original set we
submtted to HPRB is in Exhibit 22D, and that includes a
nodel and col ored el evations. And so we’ve reduced the
second floor footprints of the plan.

We don’t have an updated nodel, as the nodel was
done primarily for HPRB. They didn’t require a further
presentation. So if there are questions about the plans, in
addition to the sheet shown today, there is a nodel show ng
the proposed materials at the proposed hei ght but just not
with the reduced setbacks.

We di d, of course, submt an updated architectural
set. That would be nore of the permt set, and that’s in
Exhibit 37. And that shows the reduced footprint but, yes,
i f anyone has questions about those two things too. And that
concludes ny part if you have any questi ons.

CHAI RPERSON  HI LL: Thank you for t hat
presentation. Let’'s see, so | amtrying to also be a little
efficient on sonething, because |I'mtrying to -- | have a
time issue later. And so what |'mgoing to try to do is see
-- M. Young, how many people are here wishing to testify?

MR. YOUNG Six.
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CHAI RPERSON HI LL: Okay. Al right, let ne hear
fromOP next. And then I'I| take the testinony, and then we
can ask questions if that would be appropriate wth the
Boar d.

O fice of Planning, could you pl ease give us your
report?

MR JUROKOVI C: Yes. Good afternoon, Chairnan,
menbers of the Board. This is M chael Jurkovic, Devel opnent
Revi ew Specialist with the Ofice of Planning. OP reconmmends
denial of the requested area variance for relief to the
maxi mum al | ey of | ot height requirenment of the RF zones.

When reviewi ng the request with the three-prong
test, OP would agree that the culmnation of factors
described in detail by the applicant’s engi neer woul d result
in some practical difficulty as it relates to the desired
conversion. And, based on the subm tted shadow studi es, we
concur that the proposal should not result in significant
| npacts to nei ghboring properties.

However, the zoni ng regul ati ons provi de addi ti onal
requi rements for the devel opnent of alley |ots. In this
case, the large lot is well above the mninmm RF1 | ot
di mensi onal requirenents and is currently non-conform ng as
it relates to alley centerline setback, alley | ot maxi numl ot
occupancy, and alley | ot m ninmum pervious surface.

In this case, granting of the requested height
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variance would result in the building which would be | arger
and taller than nost other nearby residential properties and
woul d be the tallest alley | ot structure along the all eyways.
This is contrary to the intent of the current alley |ot
regul ations to ensure that alley | ot dwel lings are secondary
inscaleto street fronting properties and the general intent
of zoning to pronote conformty wth regulations, not to
exacerbate or expand existing non-conformties.

In summary, OP reconmmends denial, as granting of
the variance would result in substantial inpairnment to the
intent, purpose, and integrity of the zoning regul ations,
specifically the alley | ot provisions of the RF zones. Thank
you, and |I’m here to answer any questi ons.

kay, before we do that, M. Young, can | hear
fromthe witnesses? | nmean, |I'’msorry, the public?

MR. YOUNG Yes, do you want me to bring themall
up?

CHAI RPERSON HI LL: Do three at a tine, please.

MR, YOUNG  Ckay.

CHAI RPERSON HI LL: And just tell ne their nanes.

MR. YOUNG The first is Brittany Lanb, the next
is Wesl ey Bl aha, and the next is Carol Stapp.

CHAlI RPERSON HI LL: Ms. Lanb, can you hear ne?
Okay, great. |If you could please introduce yourself for the
record and then you'll have, as a nenber of the public,
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three mnutes to give us your testinony. And you can go
ahead and begi n whenever you |ike.

M5. LAMB: Sure, thank you. M nane is Brittany
Lamb, and | live at 518 Archibald Wal k. The applicant has
not net the burden for a variance, and | urge the Board the
deny the application.

The al | eged exceptional conditions identified by
the applicant are snoke and mrrors, because the property
could easily be converted into a residence w thout renoving
the roof, maki ng new openings, or adding a second |evel.

The crux of the applicant’s argunent is the 5, 600
square foot space is unable to accommobdate bedroonms. This
is inplausible to say the | east. Bedroons could be |ocated
on the building’ s north side which faces the qui et pedestrian
only wal kway, not the busy alley that the applicant clains.

This would inpose safety or privacy concerns
beyond t hose t hat acconpany typical city living and coul d be
addressed the sane way city residents have al ways addressed
them wth curtains and wi ndow bars which, contrary to the
applicant’s false statenents, are code conpliant if
rel easabl e fromthe inside.

Mul tiple sites for bedroons coul d al so be | ocat ed
in the 1,300 square feet currently devoted to a home gymin
the first floor plans. Bedroons | ocated there would be code
conpliant for light and egress due to the adjacent courtyard,
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whi ch opens to a public way, and the wi ndows and door al r eady
pl anned on the building’ s north side. The door would be the
egress. The wi ndows high up on the building would provide
| i ght.

Changes wouldn’'t be required to the already
pl anned exterior w ndows, so privacy and security woul dn’'t
be a concern. The living spaces would also get the sane
| i ght they do under the proposed plans.

The applicant could also denolish the sanme 800
square foot portion of +the roof that he is already
dermol i shing for the courtyard and build a limted second-
|l evel with bedroons there. But he instead chose to
prioritize the courtyard over bedroons just as he prioritized
a honme gym

The applicant and his representatives have al so
told us multiple tines that if the variance is not approved
they will build a by-right project. So the issue isn’t any
practical difficulties that the applicant would face in
converting this to a single-famly home, it’'s his |lack of
interest in a regulation conpliant design.

The proposed desi gn woul d al so subvert the zoni ng
pl an by dwarfing not only the other alley dwellings but also
street facing properties. W also can’'t eval uate the inpact
on our home’s light as the shade studies submtted to the
Board don’'t appear to be to scale.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A WD

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

161

On Page 6 of his statenent, the applicant states
that three small bedroons and a primary suite are, and |
quote, “an appropriate nunber of bedroons for this size and
space.” But that’s not what he’'s asking for. He s asking
for a 2,100 square foot addition, nearly the size of the
average D.C.  hone. He’'s essentially seeking special
di spensation to build an entirely new hone on top of an
al ready enor nous war ehouse.

This proposed addition includes a primary suite
that is alnbst as big as our entire house, plus three
addi ti onal bedroons, four walk-in closets, a |laundry room
and a second hone office. And | knowthey didn’t include the
second level floor plan in their presentation. This goes
wel | beyond t he baseline |ivable hone that their presentation
just clainmed they are seeking. And it’s offensive that they
woul d descri be these plans that way.

If the variance is granted, the second floor
addition should be limted to what the applicant hinself
clains is needed, a primary suite and two snmall bedroons, as
t he proposed pl ans al ready a bedroomon the first level. All
this could be done in an addition that’s cl oser to 600 square
feet rather than the 21,000 requested.

| just have a few nore sentences. Utinately the
applicant doesn’t want a regul ati on-conpliant 5,600 square-
foot house, even though this would be a |uxury for nost
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peopl e. He wants a 10, 000 square-foot house with a 1,300
square-foot gym five |arge bedroons, and nultiple outdoor
spaces. The proposed design is not a good faith effort to
grapple with zoning restrictions, it’s sinply to the design
that the applicant wants, all at the expense of the
surroundi ng community.

| urge the Board to deny the variance. Thanks for
your tine.

CHAI RPERSON HI LL: Thank you, Ms. Lanb.

Ms. Bl aha, can you hear ne?

M5. BLAHA | can. Can you hear ne?

CHAI RPERSON HI LL: Yes. Coul d you introduce
yourself for the record. And then you also have three
m nut es.

MS. BLAHA: Excel l ent, thank you. My nane is
Leslie Blaha. | amthe owner/occupant of 520 Archi bal d Wal k,
referred to earlier as the neighbor to the east. 1’malso
t he newest on the block with the exception of the renters at
516.

| amtestifyingin opposition and respectfully ask
the Board to deny the request for variance. The proposed
project constitutes a substantial detrinent to the privacy,
security, and quality of life of the surroundi ng hones.

One uni que feature of 633 not yet highlighted is
that its eastern wall was constructed around 520's western
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wal | such that we do not just have a shared party wall, but
my wall is integral to the structure of 633 itself. |ndeed,
the interior of ny western wall is -- the exterior of ny
western wall is an interior feature of the project design as
shown in Exhibit 37 of architectural plans.

| am learning this norning that the degree of
| npact on ny property may have warranted an application for
party status. But being newto D.C., | did not knowthat was
an option.

You have been shown visuals of the interior of
633, but none of those were at the eastern wall show ng the
current state of potential inpacts of the project to nmy hone.
The applicant has shared no information with me about risk
mtigation for the proposed excavations or any structura
work that stands to inpact 520, as well as 522, which is

structurally connected to ny east.

The newly filed clains of that newly discovered
structural integrity considerations are particularly
concerning for any of the possible courses of action here.

Five-twenty al ready has visible exterior wall damage, |ikely
resulting fromun-permtted interior denolition work at 633
this year, exacerbating nmy concerns about the [|ack of
comruni cati on. Lack of notification of construction activity
violates D.C. building codes.

The applicant has denonstrated so far that they
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w il do whatever they want wth the property regardl ess of
regul ations or potential interference and negative inpacts
to nei ghbori ng properties. Wth Its extrenely
di sproportionate size undermning zoning intent, this
proposed second story threatens the public good, elimnating
privacy, safety, and security for ny hone and degrades the
privacy of other hones.

The nultiple rooftop terraces and access points
will result in people being on 633's roof on a regul ar basis
where they have direct vantage points looking into the
bedroonms and private spaces in all the surroundi ng hones.
But terrifying to nme, the proposed project creates
opportunity for physical breaches of ny hone through the
second story. From ny bedroom wi ndow | can reach out and
grasp the roof of 633 as pictured in ny letter. People on
the roof are in arms length from ny bedroom as well as a
bat hr oom wi ndow on the southern el evati on.

The appl i cant argues t hat they cannot put bedroons
on 633's first floor because, quote, “People could quite
literally touch the bedroom wi ndow.” This is exactly the
situation they would force upon ne, sacrificing ny security
for their desired but not necessary design.

As applicant stated on Slide 67, quote, “It is not
controversial that homes should have secure living spaces,
and | am asking for exactly that.” The applicant clains to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

165

have requested the hearing today to, quote, “Mdify the
project to elimnate all inpacts to neighbors,” end quote.

They have not done this. Over the six nonths of
this application process, Alta Laquearia, which transl ates
to high ceilings, have had zero discussions with ne about ny
concerns and the inpacts to 520's privacy, security, and
safety, and integrity.

| further concur with ny nei ghbor’s concerns about
substanti al reduction of avail abl e natural 1ight to our hones
negatively inpacting our quality of life and potentially the
heal th of designated heritage trees in our gardens. Recent
changes in design do not elimnate these inpacts affecting
all the neighbors in historic Archibald Wl k.

The proposed proj ect does not neet the requirenent
that the variance is w thout substantial detriment to the
publ i c good. | respectfully ask the Board to deny the
requested hei ght variance. Thank you.

CHAI RPERSON HI LL: Thank vyou, M. Bajaj.

Commi ssi oner, |'msorry, your screen was
bl ank and | kind of got out of order there.

But gi ve ne a second, Commi ssioner. |'Ill be right
back there with you.

MR, D ANDREA: (kay.

CHAI RPERSON HI LL: Ms. Stapp, can you hear ne?
O Stapp, Carol Stapp?
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MS. STAPP: That's correct, Carol Stapp. ['"'m
still muted.

CHAI RPERSON HI LL: Ckay. No, we can hear you now.
Can you hear ne?

M5. STAPP:  Yes, | can.

CHAI RPERSON HI LL: Ckay, great. Could vyou
I ntroduce yourself for the record? And then you'll have
three mnutes also to give us your testinony.

M5. STAPP. Thank you so nmuch. M nane is Caro
St app, owner/occupant of 611 E Street, since 1981, as well
as the owner of 522 Archibald Wal k, which has been occupi ed
by ny daughter, Rose, since 1993.

There's been sone references to 516 Archibald
Walk, and |I'd like to point out that that is not owner
occupi ed. | appreciate the opportunity to contribute ny
voi ce to the proceedings in opposition to BZA's approval of
a hei ght variance for the proposed version of 633 Rear E from
a commercial building to a principal dwelling unit with a
28-f oot high second story.

Let me begin by stating that the relief that the
applicant seeks will permt the intrusion of a structure
detrinmental to both the anbiance of one of DC s renmaining
clusters of historic alley dwellings, of which only 108 of
the original 2,000 plus have survived, as well as their
residents' quality of life.
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I"d like to enphasi ze two maj or problens with the
proposed project. One, a second story wll produce the
jarring effect of a pop up.

The proposed plan wll result in a principal
dwelling unit that glaringly conflicts in scale with the

nearby historic alley dwellings.

Two, a second story will have a negative effect
on the neighbors' quality of life. The applicant wants
natural |ighting and privacy.

I n consequence, the residents of 518, 520, and 522
Archibald Walk will suffer a loss of natural I|ight and
privacy.

Archi bald Wl Kk, tucked away from a busy
streetscape, is a congenial setting. Had the surviving alley
dwellings added a story, wthstanding their footprint,
however, the surrounding built environnent would no | onger
be as attractive for prospective nei ghbors.

Further, | want to nmake cl ear that the opposition
to the proposed project is not an instance of ninmby wth
residents objecting to the introduction of affordabl e housi ng
into their gated community.

In fact, we wel cone a renovation of 633 Rear E if
it is in keeping with the surrounding built environnent and
if it doesn't conprom se the everyday |ives of neighboring
resi dents.
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In sum an appropriate proposal should take into
account both the practical limtations of the existing
structure, which shoul d have been recogni zed by soneone whose
pr of essi onal devel oper with access to structural engineers
and the zoning restrictions of a designated historic district
and it should also avoid inpinging on the livability of
near by hones.

We therefore respectfully urge the BZAto deny the
applicant's request for a height variance for 633 Rear E
Street Southeast. Thank you so nuch.

CHAI RPERSON  HI LL: Thank you, M. Stapp.
Commi ssioner, I'mgoing to get to you i n one second here, but
just real quick, do you have any questions for the w tnesses,
Conmi ssi oner ?

MR. D ANDREA: No, | don't.

CHAI RPERSON HI LL: COkay. Does the applicant have
any questions for the witnesses? kay, that's a nod of no.
Ckay, let's see, why doesn't everybody just -- I'mgoing to
-- I'"'mgoing to put you back into the other waiting area,
okay?

And you can continue to watch. And M. Young, if
you can bring up the next three, please?

MR. YOUNG One nore.

CHAI RPERSON HI LL: Ckay, if you could bring that
person up, please.
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MR YOUNG Yes, that's Brian Kidwell.

CHAI RPERSON HI LL: M. Kidwell, can you hear ne?

MR. KI DWELL: | can, can you hear ne?
CHAI RPERSON HI LL: Yes. If you can introduce
yourself, and you'll have three mnutes to give your

testinony as well.

MR KIDWELL: Yes, thank you. M nane is Brian
Kidwell, and | live at 518 Archi bald Wal k. The applicant's
argunent hinges on the claim that he cannot fit bedroom
w ndows into a 5, 600-square-foot building.

After nont hs of ar gui ng t he hi storic
consi derations prevented hi mfromadding first fl oor wi ndows,
only to have that conpletely refuted by OP and HPO the
applicant nowcl ains there are structural reasons t he wi ndows
can't be added and offers a vague and unverifi abl e st at enent
of a support froma structural engineer in his enploy.

To this point, all of this is an intentional and
bad faith msdirect in an attenpt to trick you into believing
that while the building is so concrete |aden, that it would
be difficult to alter, it sinultaneously has the unfortunate
fragility of papier mache-inspired glass in just the right
places to rule out developing the proper in any other way
t han that which he nobst desires.

This is a conmcally egregious case of notivated
reasoning and | strongly urge the Board to reject it.
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The applicant's own presentati on shows t hree gi ant
roll top garage doors on the south side of the building. The
support structure is identical on the north side of the
bui | di ng, which the applicant clains is not even able to fit
W ndows.

In fact, the north side of the building already
shows | arge areas of cinder bl ock and nortar where there used
to be the very sane garage doors, very obviously filled in
and patched over by a previous owner.

Take a |ook and conpare what is transparently
feasi bl e on the south side of the building and contrast that
with the applicant's claimof what is sonehow i npossi bl e on
the north side.

Genuinely, the msdirect here is so large, you
could drive a very literal truck through it. In tacit
recognition that it would be possible to add wi ndows of all
shapes and sizes to the north side of the building, the
applicant has turned to portraying the area around the
property as sone sort of busy alley network unsuitable for
first floor bedroons.

It's nore accurately described as one genui ne | ow
traffic alley to the west, a T-shaped and shared driveway to
the south, and a sleepy idyllic Norman Rockwell | ooking
pedestrian only footpath to the north full of plants and art.

The truth of the matter is, is that the applicant
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has prioritized anenities on the first floor, Ilike a
1, 300-square-foot gym over necessities |ike bedroons.

Rat her than sacrificing the gym which could
easily accommodate nultiple |arge bedroons, he is instead
demandi ng t hat t he surroundi ng conmunity sacrificeits light,
openness, and character.

And al t hough he clained that he just needs to fit
a primary suite and three small bedroons, in reality, he's
asking for a 2,100-square-foot addition to accommbdate nuch
nore than that.

In an attenpt to preserve his desired | ayout, he
has shifted the proposed design westward such that it wll
be easily visible to passersby on E Street, very nuch a
rebuke of the zoning plan itself.

| verified this nyself |ast night when | went out
and | ooked fromE Street.

The applicant is a real estate developer, a
professional in this field. He purchased this property
knowi ng full well what it was, where it was | ocat ed, and what
the restrictions were.

He told the ANC that he had been searching high
and low for a property like this, and now he cones before t he
Board as if he were forced to purchase this property and the
only way for himto salvage this is to be given full |icense
to create 10, 000-square-foot dream hone.
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He could easily convert this building into a
| uxury house in line wwth the zoning restrictions. At the
end of the day, this design was never about conformng to the
Intent of the zoning plan, but rather reverse engineering
argunents to justify his design.

The DC Court of Appeals has recognized that a
vari ance shoul d not be granted because the property nakes it
difficult for the owner to construct a particular building,
when the owner could use or inprove the land in other ways
conpatible with the zoning restrictions.

The sane result should followhere, and | urge the
Board to deny the application for a variance. Thank you.

CHAI RPERSON HI LL: Thank you, M. Kidwell. Does
the Board have any questions of the wtness? Does the
Commi ssi oner have any questions of the w tness?

MR. D ANDREA: | don't.

CHAI RPERSON HI LL: Does the applicant have any

guestions of the witness? Al right. M. Kidwell, thank you
for your time. | will put you in the waiting room again.
Commi ssioner, |I'msorry, | neglected, because |

just mssed you having your canera off, but if you want to
go ahead and give us the ANC s testinony, please.

MR. D ANDREA: Thank you, and good afternoon,
Commi ssi oners. Thank you for having nme here today. At a
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regul arly schedul ed, properly noticed neeting on April 8,
2024, with a quorumpresent, Advi sory Nei ghbor hood Conm ssi on
ANC 6B voted 5-3-0 to support the applicant's request that
t hey' re maki ng.

And just very briefly, a bit nore detail on what

we thought onthis, is as OP s report states, we thought that

t he pr oposed proj ect had practi cal difficulties.
We t hought that it did not have, even w thout the
addi ti onal setbacks that the applicant has now provided, did

not inpact light and air.

And | guess that we thought that the confluence
factors and the relief that they were asking for in the
variance for 18 when the buy rate was 20 was fairly nopdest,
al | things considered.

"1l al so say that we di d approve t he HPRB portion
of the project and we thought that the project was a fairly
handsome project fromthat standpoint and was an i nteresting
solution to what we thought a tricky problem

And that's really ny testinony. 1'I|l be happy to
answer any questions you m ght have.

CHAI RPERSON HI LL: Thank you, Conmi ssioner. Ckay,
|"'m going to turn to ny fellow Board nenbers for either
guestions of the applicant, ANC, or the O fice of Planning,
and |l et me know who wants to go first.
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VICE CHAIR JOHN: I'Il go first. | want to hear
fromthe architect. |Is the architect here?

MR DONING Yes. Yes, | am

VICE CHAIR JOHN:. Ckay. So there's been a | ot of
testi nony about what HPO requires and does not require. So,
HPO has not prohi bited you fromcreati ng new w ndows, right?

MR DOALI NG No, it has not, but we, in our
original -- in our design, we have used the exi sting openings
for all our windows. So we did not -- except for one new
3-foot wde door on the south alley, we were not proposing
to create any new openi ngs, just use the existing ones that
have been referenced as garage door openi ngs.

VICE CHAIR JOHN: But you were --

MR. DOALING So all openings were to be within
those structural -- existing structural conditions.

VICE CHAIR JOHN: Ri ght, and you coul d create new
wi ndows on the north side that's quieter. |Is that true or
not true?

MR, DOALING Well, we could, yes, we could use
t hose existing openings for windows. And we do propose to
use them for sone of the living spaces as well.

VICE CHAIR JOHN: Ckay.

MR, SCHM DT: M ke, | think her question was can

VICE CHAIR JOHAN:  May | finish?
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MR SCHM DT:  Sure.

VICE CHAIR JOHN: Now |'ve forgotten what | was
going to ask. Gosh. Ckay, let ne see if | can renenber
There was a questi on about security and having security bars.

Now, it's also possible to have bars on w ndows
that can be easily renoved fromthe inside.

MR, DOMNLI NG Yes, the code all ows egress w ndows,
whi ch have certain di nensi onal requirenents, |ike the 44-inch
maxi mum hei ght fromthe floor for the sill, to have security
bars.

But they cannot be up -- you have to be able to
use them wi thout a key --

VICE CHAIR JOHN: Right.

MR, DOALI NG -- or a special tool or specia
knowl edge, which is a very difficult thing to achieve. I
know it's possible, but it's -- | have not found it a really
wor kabl e solution for ease of opening of those bars,

especially so close to the ground.

VICE CHAIR JOHN: | think there's a switch that
pops. | don't know. That's ny understanding. Ckay.

MR, DOALI NG It is sonething we'd have to
expl ore.

VICE CHAIR JOHN:  And t hose wi ndows coul d al so be
gl azed.

MR DONLING You nean with obscure -- with --
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VICE CHAIR JOHN: Yes, for privacy. Maybe
partially or not.

MR DOALING That's always -- glazing could be
obscured, yes.

VICE CHAIR JOHN: And there's sonething that
sonebody nentioned that | did not get in ny review ls a
part of the building being denolished to create a courtyard?

MR DOANLI NG Yes, in one portion, | would say
one-si xth, not even one-sixth of the floor area, we are
proposing to denolish just the roof, |eave the beans that
we' ve been tal king about but just denolish the part of the
roof slab to allow an open courtyard to give the house sone
private space for light and air and private outdoor space,
since it goes right up the property line on the alleys on all
si des.

VICE CHAIR JOHN: Right. So you would renove the
roof in that section and --

MR. DOALING Just the --

VICE CHAIR JOHN:  -- and one wal | ?

MR  DONLI NG Just the roof structure in the
center of the building. A portion of the center of the
bui | di ng.

The beans that were shown in those photographs
would remain. So it would be like a lattice work above your
head in that courtyard, creating shadows and other things in
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t he space.

VICE CHAIR JOHN:  And how woul d you -- how woul d
you build a second floor if you're not able to renove the
roof ?

MR, DOALI NG Well, we're going to -- we're
aligning wth -- when we i ncrease the setback fromoriginally
proposed, what we've done is we're setting it right above

sone of the lines of the existing beans.

And so we'll just be essentially piggybacking a
floor structure directly on top of the existing roof. So
we're providing new floor joists to have a level floor and

then building on top of that, all set back from the
perimeter, the existing perineter walls of the building.
VICE CHAIR JOHN: And there woul d be stairs going
up to the second floor fromthe first floor?
MR. DOMNLI NG Yes. Luckily, there's three areas

where there used to be skylights, which are already open.

So we woul d j ust take out the bl ocking and use one
of t hose for a stair to t he second fl oor.

VICE CHAIR JOHN: Ckay, | think that was the
guestion I had forgotten. Thank you.

MR DONLING Al right.

VICE CHAIR JOHN: Thanks, M. Chairnan.
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CHAI RPERSON HI LL: Thank you. M. Smth?

MEMBER SM TH: To the questions that M. John
rai sed, what is the total square footage of the second fl oor
that you're proposing to construct?

MR SCHM DT: | believe it's around 2,100 square
feet.

MEMBER SM TH: So what is the first floor? Is it
5,000 square feet?

MR SCHM DT: The square footage of the lot is
5,600 square feet, but there's a garage. So |ivable square
footage on the first floor is under 4, 000.

Sol thinkintotal, we're at about 6, 000 or 6, 500
in the square footage with the second fl oor, proposed second
fl oor addition.

MEMBER SM TH. Ckay, so you renoved -- with the
second floor addition, your architect has said that they're
removing or construction 2,000 sone odd square feet of
| i vabl e space on the second floor, so you' re renoving about
what percentage of the concrete roof are you renoving in the
proposal ?

MR, SCHM DT: About 800 square feet of the
concrete roof is getting renoved.

MEMBER SM TH: Only 800 square feet?

MR, SCHM DT: Yes, 800 square feet.

VEMBER SM TH: For 2,000 square feet?
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MR, SCHM DT: Say that agai n.

MEMBER SM TH: You're renoving only 800 square
feet of the existing roof when you're adding 2,000, roughly
2,000 square feet onto the second floor of Iivable space?

MR, SCHM DT: Correct, and we're taking about 800
square feet or 700 square feet out of the first floor for
par ki ng.

MEMBER SM TH:  That's the only question | had.

VICE CHAIR JOHN:  You're breaking up, M. Smth.

MEMBER SM TH:. Ch, | was saying thank you, that
was the only question | had.

CHAI RPERSON HI LL: Onh, okay. Al right. Anyone
el se?

VICE CHAIR JOHN: | have one nore question of the
architect.

CHAl RPERSON HI LL:  Sure.

VICE CHAIR JOHN: Did you consider a sl oped roof
whi ch woul d be sort of |like an attic configuration that woul d
not be so -- it would only be high in a limted area, but
there would be enough head room for maybe a bedroom or
bat hr oom or maybe two bedroons and a bathroom | don't know.

MR, DOWLI NG The idea was to build a new --
because it's a fairly |l owsloped roof now, | nean, | don't
think it's any nore than a 1, 1 % and 12 slope now, and
gi ven, rather than having too many studs, | nean slope --
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having to nake up different |levels on that second floor, we
opted to pick at one point and cone strai ght back fromthat
w th one | evel floor and allow us one | evel roof above that.

So no, we did not explore that.

VI CE CHAI R JCHN: Thank you. That was it, M.
Chai r man.

MR. SCHM DT: Can | comment on that?

VICE CHAIR JOHN:  Sure. Sure.

CHAl RPERSON HI LL: Go ahead.

MR, SCHM DT: | think if I'"'minterpreting your
guestion, a sloped roof would mtigate sightlines is kind of

what | think you' re getting at maybe.

And | think we're mtigating any of that by the
setback. The height that we're asking for is really bare
mnimmto be able to fit livable space up on top of that
concrete structure.

And it's set back 14 feet. And so, we're set back
far enough that | believe the sightline and perception of
hei ght is significantly dimnished as if a sloped roof were
t here.

VICE CHAIR JOHN: Ckay. Thank you.

CHAI RPERSON HI LL: Dr. Imanura, and then I'll go
to M. Bl ake.

COMM SSI ONER | MAMURA: You can go to M. Bl ake
first.
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CHAl RPERSON HI LL: Okay, go ahead, M. Bl ake.

MEMBER BLAKE: | have one quick question. It's
with regard to the wi ndows. You indicated you woul d attenpt
to put wi ndows i n existing openings. Wat would precl ude you
fromputting wi ndows, new wi ndows, in other |ocations?

MR, SCHM DT: M chael ?

MR DOALI NG  Yes.

MR, SCHM DT: So one thing to just -- because Ms.
John al so brought this question up in a certain way, of can
we nake nore openi ngs?

In the presentation, Alex was showing all the
different walls that have existing -- they have very | arge
exi sting openi ngs.

And then i n between those openi ngs, sonme of those
openi ngs or nost of those openings are bricked in and we're
proposing to reuse sone of those.

And then i n between those openi ngs, you have very
| arge columms that are supporting these intersecting beans
that are between these existing w ndow openi ngs.

On top of that, the existing wi ndow openi ngs are
-- they have these alnpst two-foot-tall concrete headers
above them

And so changing the header height of those
wi ndows, which isn't possible on any of the very visible
all eys, the south alley and the west all ey, we probably could
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(audio interference) froma historic perspective alter the
header heights on the north alley.

But historic has been clear that the industrial
use of the building needs to be perceived in the final -- in
the final design, and that these bay -- these |arge bay
openings really should not be altered.

Also from a structural standpoint, the headers
that are there are tied into, and they're quite nassive and

substantial, and so renoving those headers again becones a

very complicated structur al process.

Al so, too, one of the comments that -- and this
is tied to this, of one of the neighbors, that were arguing
that the building is this massive concrete structure but al so
gquite delicate at the sanme tinme, | would say that that is
absolutely the truth

This is a 500-ton reinforced concrete roof with
massi ve beans supporting a seven-inch thick concrete
rei nforced steel deck.

There's a trenmendous anount of weight, and all of
that roof structure is tied into these exterior walls with
st eel .

And so when you're talking about renoving or
altering these things, you're tal king about renoving steel
and concrete out of a brittle brick supporting wall system
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Al so, a concern for the nei ghbor to the east, M.
Baj aj, who's concerned about her party wall, that is a party
wall. It's a shared wall, so it's ours and hers.

Any proposal that would require us to renove the
roof fromthat side of the building would be significantly
nore risky for her and her wall systemfor that sane reason.

The concrete slab is tied to the walls and the
wal | s are brick. Does that nake sense?

MEMBER BLAKE: Yes, thank you very nuch.

MR, SCHM DT:  Yes.

CHAl RPERSON HI LL: Dr. | manura?

COW SSI ONER | MAMURA: Thank you, M. Chairnan.
| have one question for M. Jurkovic and M. Schmdt, |
guess. I'Ill start with M. Schm dt.

When you purchased this property, | guess, if --
was the intent the entire tinme to pursue sort of this
residential use? O what is your alternative plan if it's
not approved for the variance?

MR, SCHM DT: | didn't hear the | ast part of your
guesti on.

COWM SSI ONER | MAMURA:  What's the strategy if not
approved for the variance?

MR, SCHM DT: If not approved for the variance,
| can't say that we have a robust strategy nmapped out if not
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approved for the variance.

COW SSI ONER | MAMURA: Do you have an alternative
use for the property?

MR, SCHM DT: The existing use of the property is
an industrial warehouse. And further use in that vein is
obviously going to be quite conplicated because it's a
war ehouse conpl etely bounded by residents.

And so, residential use is absolutely the path for
this property.

COW SSI ONER | MAMURA: | appreciate that, M.
Schmdt. Al right. Thank you. M. Jurkovic, ny question
for you is you made a comment that said if the Board does
approve the variance, it's a substantial inpairnent to the
regul ati on.

| just wanted you to elaborate a little bit nore
on that and what you nmeant by substantial inpairnment.

MR, JURKOVI CH: Yes, as it's discussed in our
report, and | think brought up several times over the course
of the presentation today, is that specifically for this,
with regard to alley | ot regulations and the idea that alley
| ots should be secondary to surrounding street fronting
properties, one of the nost crucial ways to do that is the
hei ght Iimtation.

And in this particul ar case, the existing nmaxi mum
hei ght for the alley | ot regul ati ons woul d be 20 feet and t he
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proposal is asking for 28.

And to ny know edge, the tallest alley |Iot
structure along the course of these alleyways is only 24
feet. | do understand that there are two panhandl e | ots that
front on Proffer Street, Front Street, that are currently 30
feet i n height.

But those are not regulated by the alley |ot
devel opnent requirenents. So | don't think it's fair to
conpare this property to those.

But as | said, for this particular case, and
really the RF zone in itself, the maximumalley | ot heights
really works to create that secondary end scale in nature of
alley Ilot properties in relation to street fronting
properties.

COW SSI ONER | MAMURA: Thank you, M. Jurkovic.
That's all | have, M. Chairman.

CHAI RPERSON HI LL: M. Jurkovic, just a quick one
fromnme. Like, | know, | can't renenber if -- | don't think
the Ofice of Planning really opines on all this, but if you
all don't think that they nmke the case for the variance,
then do you know what they mght be able to do with the
property? O you guys don't think about that?

MR,  JURKOVI CH: W extrapolate as much as the
applicant provides information to us.

MEMBER SM TH: Chairman Hill, | can answer that
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one for him | would say that it's the Plaintiff's job
probably to take a l|ook at the application as it was
presented as final.

And | ooking at the -- | ooking at the application,
within the application, it's saying that it can be used as
sone type of residential property.

The question is nore so about that second floor
addition and the request before them for the area of
variance. So the applicant can in sone way, shape, or form
proceed with operating it as a residential use.

CHAl RPERSON HI LL: Okay. Al right, M. Smth.
So, does anybody have any final questions? Ckay, as |
stated, I'mtrying to get to another -- oh, go ahead, M.
Bl ake.

MEMBER BLAKE: | think I want to talk one nore
ti me about raising the fl oors again. Just very briefly, what
was the [imting factor there inraising the floors alittle
bit onthe first | evel so that you coul d have hi gher wi ndows?

CHAI RPERSON HI LL: You're on nute, sir.

MR. SCHM DT: M chael, you're muted.

MR DOALING Onh, I'msorry. I|I'msorry. Can you
hear nme now?

CHAI RPERSON HI LL:  Yes.

MR, DOALI NG kay, part of it cones from the
addition of -- by raising the floor, we have the limtation
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of, as M. Smth nentioned, about the existing lentils of the
exi sting openings that we want to open up and reuse.

As we raise the floor, we get closer and cl oser
to that, and we al so have the i ssue of the depth of the beans
up above. So to get a practical ceiling height in those
spaces, we would be raising the floor, we would still then
have w ndows that would be closer to the floor, again, at
cl oser to knee |l evel, and providing again -- we're concerned
about privacy and security.

Does that answer?

MR, SCHM DT: Just to highlight sonething that
hasn't been specifically stated inthere, the building at its
hi ghest point is about 17 feet. At its lowest point, it's
14 % feet.

So you have about a nedian height of about 15 %
or so feet. And then this beamgrid systemthat covers the
whol e interior of the space, those beans are a m ni numof two
feet to, in sone places, three and a half feet in depth.

And so you're tal king about very limted space to
be able to navigate. If you're raising the floors, say,
three or four feet, you' re going to have head hei ght issues
everywhere with the beans that are in place along with an
inability to have wi ndows that aren't on the fl oor.

CHAI RPERSON HI LL: Any nore questions? kay, Ms.
Wl son, is there anything you would |ike to add at the end?
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H | guess I'lIl just touch on the intent again
and integrity. Again, the variance procedure is in place to
address uni que circunstances such as this, | would argue.

This is a 100-year-old warehouse, fully created
before the zoning regulations. And so OP's stated intent of
the regulations is that these be secondary in scale to
street-facing properties.

This certainly is neeting that here. And you al so
have, to our detrinent or benefit, approval from HPRB. So
Iin this particular case, the HBRB reviewed this and its
conpatibility, and HPRB is typically very strict wth
limtations on visibility for additions to historic
bui | di ngs.

And so that is an added protection in this case.
And that's ny final cooment. Thank you so nuch for your tine
today. | know we've taken a lot of it.

CHAI RPERSON HI LL: Thank you. Thank you. All
right, so unl ess anyone has any issues, |I'd like to put this
on for decision on, | think, Ms. Mehlert, we have the 17th,
right, is what had been -- oh, or the 24th. | can't renenber
whi ch day you said was kind of a little bit nore open

M5. MEHLERT: The 24th is probably better for a
deci si on.

CHAl RPERSON HI LL: Okay, let's do the 24th. 7/24
for a decision. Ckay, | want to thank you all for your tine

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

189

and comng in here today and whether this goes one way or
another, I wsh you all luck. GCkay, thank you so nuch.

MR, SCHM DT: Thank you, M. HII.

CHAI RPERSON HI LL: Bye-bye. Cosing the hearing
on the record.

kay, Ms. Mehlert, we have one nore, and then |
am going to have to |eave. And then Ms. John said she was
going to take over for nme for the last one, including the
vot e.

And so, if you all need ne for the vote, |'Il cone
back for the vote. But if not, we'll see how that goes. So
i f you could call our next case, please, which | believe M.
John is not on.

M5. MEHLERT: Correct, the next case is applicant
Nunmber 21118 of Carren Wang. This is a self-certified
application pursuant to Subtitle X Section 1002 for an area
variance of the floor area ratio requirenments of Subtitle X
Section 01. 1.

This is to construct additions to an existing
three-story sem -detached building for use as a principa
dwelling. The project is located in the RA 2 Zone at 2850
27th Street Northwest, Square 2109, Lot 72.

The hearing began on May 22, and the Board heard
testinmony and requested additional information from the
applicant and response fromthe abutting nei ghbor.
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And participating are Chairman H ||, Board Menbers
Bl ake and Smth, and Dr. | manura.

CHAl RPERSON HI LL: Okay. Actually, did | nake an
-- aml -- how many -- what do we have | eft, Madam Secretary?
| thought we only had the one case left, no?

MS. MEHLERT: No, there's three nore cases after
this one.

CHAI RPERSON HI LL: Wait, |I'mconfused now Ckay.

VICE CHAIR JOCHN: Ms. Mehlert, | think that
i ncludes the case that was noved to the end of the day,
ri ght?

MS. MEHLERT: No, it doesn't.

VICE CHAIR JOHN: Ckay, so then |I'm confused.

M5. MEHLERT: Gkay. Do you want nme to run through
t he remai ni ng cases?

CHAI RPERSON HI LL: Yes, please, go ahead.

MS. MEHLERT: So after this case, 21118, there's
21051A, and 21141, and then 21144.

CHAl RPERSON HI LL: Okay. And then 21091, we still
have to decide. |Is that correct?

M5. MEHLERT: Correct.

CHAI RPERSON HI LL: GCkay. All right. GCkay, well,
go ahead and i ntroduce everyone. Ckay, here we go. |If the
applicant can hear nme, iif they can please introduce
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t hensel ves for the record.

PB: Jones, architect of record for this project.

CHAI RPERSON HI LL: kay. Ms. Jones, | renenber
you from the last time, and | think you' ve changed the
application. Can you tell us what you've changed?

M5. JONES: Yes, we, since there was support for
the additions on the first and second fl oor, but not so nuch

for the third, we elimnated the third fl oor.

And we're just going with the first and second
floor.

CHAl RPERSON HI LL: Ckay.

M5. JONES: And we also provided the shadow
studi es for the nei ghboring property.

CHAI RPERSON  HI LL: kay, what was your
comruni cation with the neighboring property? And how did
they react to the new design?

M5. JONES: | had no response fromthe nei ghbori ng
property.

CHAI RPERSON HI LL: Ckay. Can | hear from the
O fice of Planning?

M5. MYERS: Good afternoon. Crystal Myers for the
Ofice of Planning. W submitted a supplenental report in
this case and we are in support.

W did review the shadow study and we felt that
the addition will not substantially cause harm to the
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adj acent property. We thought that when conpared to the
existing scenario it was not to a substantial detrinental
| evel .

So we continue to recomend support. And
actually, thisis noreinline wth what we were reconmendi ng
I n our original report, which was the third addition or the

third story was not justified by the variance argunent.

So renoving it brings it into conplete conpliance
w th what our report was recommending. So that's all | have.

CHAl RPERSON HI LL: Ckay, thank you. M. Young,
is there anyone here wi shing to speak?

MR, YOUNG One signed up.

CHAI RPERSON HI LL: Ckay, could you bring in that
W t ness, pl ease?

MR. YOUNG Yes.

CHAI RPERSON HILL: Is it, I'mhaving a hard tine,
Ms. Ani ko?

MS. SZI GETVARI:  How are you?

CHAI RPERSON HI LL: Good. Coul d you introduce

yourself for the record?

MS. SZI GETVARI: Ani ko Szigetvari. | don't know
why the video is not on. |It's definitely open for ne. But
I''m Ani ko Szigetvari. |'"'m the neighbor, 2702 Cathedral
Avenue. So --

CHAI RPERSON HI LL: Ms. Szigetvari, just to nake
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sure, | think you introduced yourself. You have three
m nutes for your testinony.

MS. SZI GETVARI:  Yes.

CHAI RPERSON HI LL: And can begin whenever you
li ke.

MS. SZI GETVARI . Ckay, thank you. So | woul d j ust
like to state for the record that | have not received the
shadow study fromthe applicant.

| reached out on Monday to your offices and that's
when M. Hamal a sent the shadow study to ne. Thus, | haven't

had sufficient time to study it.

It's been less than two days. Just for the
record. But as | look through the -- as you well have seen
from those shadow studies, | have very little light in the

back of the patio as is because the existing building
protrudes quite a bit out to the alley versus ny house and
all the other houses on Cathedral Avenue.

And this addition, even with the third fl oor
renmoved, it still significantly reduces the light fromthe
spring to the fall in that patio.

The study in the nornings, the study | ooked at
10: 00 o' cl ock and noon. But the patio is used very early in
the norning. | have a small business | run from honme where
| work in a time zone that is six hours ahead of the East
Coast in Africa.
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So | amon the phone very early in the nornings
out in the patio working. So | don't know what the prior to
10: 00 a.m sunlight mght |ook Iike.

My hunch in looking at it a few tines in the

nornings is that by adding that addition on the first and
second floor, it wll conpletely bl ock any sunlight.

But as is, there's in nmy view significant
reduction in the norning. Wnter, not inpacted, but spring,
sumrer, and fall, it doubles the shade that's there now.

WIIl leave very littlelight. So |l would like to
request that further design changes are nade to elimnate
this reduction in sunlight.

CHAlI RPERSON HI LL: kay, thank you. Ms. Jones,
can you reach out to the witness here just so you guys can
conmuni cate wi th each ot her.

MS. SZI GETVARI: Just call ne, Aniko. Yes, she
has nmy email| address. Yes.

CHAI RPERSON HI LL: Sorry. Sorry. Could you just
reach out to Ani ko? Go ahead, M. Jones.

M5. JONES: Yes, so, nmaybe, sorry, |I'mgetting an
echo, maybe ny understandi ng was confused, because all of us
including Aniko received the neno stating that we were
supposed to provi de the shadow study to upload it by the 20th
to provide that information.

And then she had until the 27th to review that
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Information. | was assum ng we were doing this through the
public docunent --

CHAI RPERSON HI LL: That's correct. That's
correct, Ms. Jones. |I'msorry. Wat | neant in general --

M5. JONES: Oh, no, sorry, | just wanted -- yes,
| just wanted to nmake sure that Aniko was aware that this
stuff is publicly avail able.

And again, in the neno that she and | both
received with the dates and the due dates and the tineline,
| just want to make sure that she understands that it is
available to her, even if | -- even if sonebody's not
emailing it to her directly, that --

CHAI RPERSON HILL: It's in the record, yes.

MS. JONES: Yes.

M5. SZI GETVARI : Ckay. kay, | was under the
i npression that it would be shared to nme. | did on Mnday
actually look at a DC government website export.

But | didlook. | found docunents. | didn't find
this particular docunent, and that's why | emailed a bunch
of people on this phone call. And that's where M. Hamal a
sent it to me. So, anyway, it does not change the fact that
it still does inpact the sunlight in the patio that already
has very little sunlight.

The other question | actually have is not clear
fromthe drawings is whether you are still planning to put
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in a fence and create a patio over the garage, and whether
the i npact of that has been taken into consideration? It's
hard to tell fromthe draw ngs.

M5. JONES: Did you say --

M5, SZI GETVARI : You were going to put in a
five-foot fence over the garage to create the patio. Is that
still being planned? And if so, was that considered in the

sun study or shadow study?

MS. JONES: Yes, that is included in the sun
study. And the thing | also wanted to point out is that |
did have a presentation for this, but the sun -- the shadow
study includes all four seasons, four tines a day.

But ny presentation only included norning because
both of our -- the rear-facing yards are south facing.
There's like really no inpact |ike after noon.

And again, | only included the fewthat showed any
I npact and - -

CHAI RPERSON HI LL: Okay, let nme interrupt you, Ms.
Jones. | was trying to -- | thought | had a nore clear
understanding as to what | was trying to do here.

Ms. Ani ko, can you just hang on one second, okay?

MS. SZI GETVARI: Sure.

CHAI RPERSON HI LL: Ms. Jones, what presentation
did you have to give?

MS., JONES: | sent it to M. Young. It was
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really just conparison of what was presented on the 22nd
versus what we're presenting now and then any shadow st udy
with any change in shadow.

Like, I didn't include themall because they were

CHAI RPERSON HI LL: | understand. M. Young, can

you pull up what you have? M. Aniko, we'll bring you back,

okay?

MS. SZI GETVARI: Ckay. No problem

M5. JONES: Ckay. Yes, soif you go to the second
page, oh, sorry, this was just going back through the
structure. You can go to the next slide. The next slide.

So ontheright is the backyard that we're tal ki ng
about. The next slide. So on the May 22 hearing, this was
just where we had |eft off.

First and second fl oor vi ewed favorably. Addition

to the third either needed to be limted or presented with
a stronger argunent.

And in either scenario, we needed to provide the
shadow studi es. Next slide.

| don't think you guys really are too concerned
with the floorplan itself. Sorry, next slide.

But this was the conparison of the third fl oor.
Again, we're keeping the footprints. Next slide.

This is the conparison to the existing el evation,
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the one we presented last tinme, and then the revised

el evation that no | onger has the third-fl oor addition.

We are still doing a parapet around the garage.
Next sli de.

This is just a larger view of that one. Next
sl i de. The south elevation, the one that has the shadow

studi es, again. The existing, the one we presented on the
22nd, and then the revised. Next slide.

And t hese were t he vari ous shadow studi es. Again,
only the ones that were of consequence, which again were only
up until noon, really.

So, onthe -- soit's a grouping of four in each
scenario, and the existing is on the right, the proposed is
on the left in each scenario.

CHAl RPERSON HI LL: Ckay.

M5.  JONES: Next slide. And then the other
scenari os. Again, groupings of four. The existingis on the
right. The proposed is on the l|eft.

CHAl RPERSON HI LL: Ckay.

M5. JONES: So there are nore, |like, that were put
in the record, the conplete shadow study. But again, | only
showed the ones that had any change no natter the degree of
change.

CHAI RPERSON HI LL: Okay. All right. Thank you,
Ms. Jones. (kay, Ms. Ani ko? Aniko?
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MS. SZI GETVARI: Yes, hell o0?

CHAI RPERSON HI LL: Hello, can you hear ne?

MS. SZI GETVARI:  Yes.

CHAI RPERSON HI LL: | just want to nmake sure that
Ms. Jones had your information so that if she could, she
could help explain what is happening there and also if this
does nove forward, then you wll have contact wth sonebody
who i s working on the project.

M5. SZI GETVARI: Yes. |'mgood. Both M. Jones

and one of the owners, M. Wang, Tracy Wang, has ny enai

addr ess. W' ve been going back and forth prior to the
heari ngs.

| had a | ot of questions running up to the initial
heari ng on what was bei ng proposed. So they have ny details.
Thank you.

CHAI RPERSON HI LL: Ckay. Al right, thank you.

Thank you for comng, M. Aniko, and thank you for vyour

testi nony. M. Young, if you could please excuse the
Wi t ness.

Okay. Al right. Al right, Ms. Jones, does the
Board have any final questions of anyone? kay, all right,
I"mgoing to close the hearing and the record.

Thank you, Ms. Jones, for taking the tinme --

COMWM SSI ONER | MAMURA:  Not a question, but just
conments from ne.
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CHAI RPERSON HI LL: Ch, sorry, | didn't see you,
Dr. I'manura.

COW SSI ONER | MAMURA: That's all right, just
wanted to comment to Ms. Jones. | appreciate, |I'mnot sure,
maybe ny other Board nenbers noticed this, too, but |
appreci ate the shadow st udi es.

Normal Iy, we get those in 2D plan view, so |
really appreciate the perspective that you applied to the
shadow studies and the tinme that you spent to do that.

So we don't get that very often, and | hope ot her
applicants are watching because that's incredibly hel pful.
So thank you very nuch.

CHAI RPERSON HI LL: Ckay, thank you. Dr. I|nmanura
is our architect, so that's what you get, M. Jones. Al
right, thank you so much. 1'mgoing to close the hearing and
t he record.

kay, | was -- | found the previous argunent not
particularly easy to follow, and so |I'm glad that part of
what we did is spend a lot of tinme talking about if they
renmoved what they have renoved, whether or not they would
need t he anount of relief that they needed.

And so, I'mconfortable with now the application
the way it is. |'"'m also confortable that the Ofice of
Pl anni ng has provi ded their supplenental report, and is al so
recommendi ng approval .
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And | do appreciate that the applicant, again, has
chosen to do a design which wll be less intrusive to the
area and the nei ghbors.

And | hope that, as has been stated, the nei ghbors
can reach out to Ms. Aniko so that they can at |east help,
even know ng when construction is going on and things such
as that, just to be a good nei ghbor.

After that, |I'mgoing to be voting in approval and
| have nothing to add. M. Smth, do you have anything to
add?

MEMBER SM TH. No, | agree with your assessnent,
Chairman Hill. | share with you the sane concerns the | ast
time we heard this regardi ng that additional addition off the
rear of the buil ding.

And | share the sane concern that | did not at
that particular tinme think that it rose to the |level of a
practical difficulty, as nost of the argunent was based off
of design and the architectural integrity of the existing
bui | di ng, how that ties together.

And unfortunately, zoning is not an exact sci ence,
and probably takes i nto consi derati on sonme of those concerns.
So | didn't think that it would rise to the |evel of
practical difficulty.

So |I'm happy that the applicant has revised --
we' ve had those conversations with the applicant to revise
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this application to renove not only -- to renpbve that
addition but also in renoving that addition, it reduces the
anount of inpacts to the adjacent property owner's relation
t o shadow ng.

So I'mglad that the applicant has noved towards

with al so planning, wanted themto be with this application.

And | believe they've net the burden of proof for

us to grant the area variance, and we support the application

as wel |.
CHAI RPERSON HI LL: Thank you. M. Bl ake?
MEMBER BLAKE: M. Chair, thank you. ['m in
support of the application. | do believe that the applicant

has met the burden of proof to be granted | eave.

| would credit the Ofice of Planning s analysis
on the area variance and give great weight to its
reconmendat i on.

| believe that they determ ned the substanti al
detrinments of public good with | ooking at the shadow st udy
and crediting also planning' s supplenental report.

| believe that there will not be a substantially
adverse i npact on the nei ghboring property, and it woul d not
be a substantial detriment to the public good. So | wll be
in support of the application.

CHAI RPERSON HI LL: Thank you. Dr. | nmanura?
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COW SSI ONER | MAMURA: Thank you, M. Chairman.
| agree with ny fellow Board nenbers. Also want to
acknow edge this project has noved forward with great design
sensitivity to listen not only to OP but as well as our
comments fromthe Board.

And |'m prepared to vote in support of this.

CHAI RPERSON HI LL: Okay, great. Thank you. [|I'm
going to nake a notion to approve Application Nunber 21118
as captured and read by the secretary and ask for a second

from M. Bl ake.

MEMBER BLAKE: Second.

CHAI RPERSON HI LL: Mbdtion nmade and seconded. Take
aroll call.

MS. MEHLERT: Pl ease respond to the notion to
approve the application. Chairman Hall?

CHAlI RPERSON HI LL: Yes.

MS. MEHLERT: M. Smth?

MEMBER SM TH:  Yes.

MS. MEHLERT: M. Bl ake?

MEMBER BLAKE: Yes.

M5. MEHLERT: Dr. | manura?

COW SSI ONER | MAMURA:  Yes.

MS. MEHLERT: Staff will approve the vote as 4-0-1
to approve application 21118 on the noti on nade by Chairman
HiIl and seconded by M. Blake with one Board nenber not
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participating.

CHAI RPERSON HI LL: Thank you, Ms. Mehlert. You
can call our next case.

M5. MEHLERT: Next is Application Nunber 21051A
of 1840 Kal orama, LLC. This is a self-certified application
pursuant to Subtitle Y Subsection 704 for a nodification of
significance to BZA Oder 21051 to approve a special
exception under Subtitle C Section 1506, and pursuant to
Subtitle X Section 901.2 to house and closing wall
requi renents of Subtitle C Section 1502. 4.

This is to construct a rear addition and pent house
in an existing attached four-story building previously used
as an 11-buil ding apartnment house.

It's located in the RA2 zone at 1836- 1840 Kal or ama
Road Northwest. |It's 2553 Lot 826.

CHAI RPERSON HI LL: Thank you. |If the applicant
can hear nme, if they can please introduce thensel ves for the
record.

MR, SULLI VAN: Thank you, M. Chairman, and
menbers of the Board. My name is Marty Sullivan with
Sullivan and Barros, here on behalf of the applicant.

CHAI RPERSON HI LL: Okay. M. Sullivan, this being
a nodi fication of significance, if you could wal k us through
your presentation, |I'mgoing to go ahead and put 15 m nutes
on the clock so |I know where we are, and you can begin
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whenever you |ike.

MR SULLIVAN. Thank you. |If we could |load the
Power Poi nt presentation, please. Next slide, please. The
property is in the RA2 zone. It's inproved currently with
two separate portions of a single building.

They are currently connected. The lot is going
to be consoli dat ed. And in the original case, the Board
grant ed speci al exceptional relief for the parking screening
and for | ot occupancy.

And this will allow the project, which wll
i nclude the construction of a rear addition and a habitable
pent house, and a conversion to 11 residential units including
an | Z unit.

The applicant then determ ned that the penthouse
walls were not at a single uniform height and we further
required relief fromthat penthouse requirenment. So hence,
we' re asking for the nodification of significance for that.
Next slide, please.

The O fice of Planning is reconmendi ng approval
and ANC 1C has voted wunaninmpusly to support both the
application and the nodification. Next slide, please.

Here you see a rendering of the proposal, the
bui | di ngs that are shaded darker is what this will |ook |ike
when constructed. Next slide, please.

So, if you can zoom in, there's a highlighted
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portion on the top of the section on the bottomhalf of this
drawi ng.

And you wll see that there's an angle. The
pent house is angled at the front corner or nmaybe literally
| ess than two feet, the bottom if you goto the bottomhalf.

There, there's the highlighted portion there. So
where that's angled, that's where the penthouse failed for
t hat uni form hei ght.

So we're asking for relief for that little piece.
And the purpose of that was the slant was nade in order to
satisfy the concerns of the Historic Preservation Ofice and
HPRB to protect the sight lines for the penthouse addition.

And so, that's what we're asking for relief for,
just that small portion. Next slide, please.

So, Section 704 outlines the requirenents for the
nodi fi cati on of significance. After BZA approval, during the
permtting process, it's been brought to our attention that
we needed this relief.

The property is located i n the Washi ngt on Hei ghts
hi storic district and the pl ans are subj ect to HPRB approval .
And as part of that process, the penthouse walls were sl oped
to the front to limt its viewable height fromthe street.
Next slide, please.

General requirenents, we've gone over this
al ready. HPRB request this very mnor relief. It's for a
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smal |l portion of the penthouse. Next slide, please.

The specific requirenents for this relief, 1"l
just point out two of them nunber two and three. The relief
requested would result in a better design wthout appearing
to be an extension of the building wall. And the relief
requested would result in a penthouse or rooftop structure
that is visually |less intrusive.

We think we neet both of these requirenents as
gui ded by HPO staff and approved by HPRB, included as sl ope
type near the front of the building in order to limt the
view of the top of the penthouse.

The design, therefore, does result in a better
desi gn without appearing to be an extension of the building
wal | .

And the slope front also makes the penthouse
visually less intrusive. Next slide, please. Andthat's it.
Thank you.

CHAI RPERSON HI LL: Thank you, M. Sullivan. Thank
you for your presentation. Can | hear fromthe Ofice of
Pl anni ng, pl ease?

MR. BARRON: Hel | o, good afternoon, Conm ssi oners.
For the record, ny nane is Ron Barron, Devel opnment Review
Specialist with the DC Ofice of Planning.

OP recommends approval of the request for speci al
exception, this nodification of significance to order 21051.
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Approval would not be inconsistent with the
general purpose or intent of the zoning regulations or with

that of the original order.

The O fice of Planning is content to rest on the
report in the record as Exhibit 16, and if you have any
questions, | amavailable to answer them Thank you.

CHAI RPERSON HI LL: Thank you, M. Barron. Does
t he Board have any questions of the applicant or the Ofice

of Planning? M. Young, is there anyone here wishing to

speak?

MR. YOUNG We do not.

CHAI RPERSON HI LL: M. Sullivan, do you have
anyt hing at the end?

MR, SULLIVAN. No, thank you, M. Chairman.

CHAI RPERSON HI LL: Ckay, thank you. Al right,
|'"'m going to close the hearing and the record. Thank you
all. GCkay, | thought this was actually relatively straight
for a nodification.

I understand why they're asking for the
nodi fication. | amglad to see that the Ofice of Planning
is in support.

| agree with their analysis, and then also the
ANC, they didn't have any issues with it in it already being
t hrough our process once before.
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|l am going to be voting in favor of this

application. M. Smth, do you have anything you would |ike

to add?

MEMBER SM TH: | al so share your opinion of this
fairly straightforward application. | will also support
t hem

CHAI RPERSON HI LL: Thank you. M. Bl ake?

MEMBER BLAKE: "Il be in support of the
application as well.

CHAI RPERSON HI LL: Thank you. Dr. |manura?

MR. D ANDREA: | support.

CHAI RPERSON HI LL: Thank you. Vice Chair John?

VICE CHAIR JOHN:  |I'mal so in support.

CHAI RPERSON HI LL: Thank you. | make a notion to
approve Application 21051A as captured and read by the

secretary and ask for a second. M. John?

VICE CHAIR JOHN:  Second.

CHAI RPERSON HI LL: The nmotion was made and
seconded. Take a roll call, please.

MS. MEHLERT: Pl ease respond to the notion to
approve the application. Chairman Hll?

CHAI RPERSON HI LL:  Yes.

M5. MEHLERT: Vice Chair John?
VICE CHAIR JOHN:  Yes.

MS. MEHLERT: M. Smth?
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MEMBER SM TH:  Yes.

M5. MEHLERT: M. Bl ake?

MEMBER BLAKE: Yes.

M5. MEHLERT: And Dr. | nmanura?

COW SSI ONER | MAMURA:  Yes.

M5. MEHLERT: Staff for the vote is 5-0-0 to
approve Application 21051A on the notion nmade by Chairman
H Il and seconded by Vice Chair John.

CHAI RPERSON HI LL: | thank Vice Chair John from
the bottomof ny heart because she's going to take these | ast
two cases and they are going to take a little bit of tine.

And |I'm sorry you all have got to stay around.
|'"ve got to pick up sonething that just happened. So |
appreciate it.

| hope you all have a good day. Happy Fourth of

July and see you next time around.

VICE CHAIR JOHN: Bye. Thank you. So let's take
a five-mnute break. And it's a long five mnutes. So
maybe, gosh, five m nutes. 6: 05. |'"m sorry, 4:05. Thank
you.

(Wher eupon, the above-entitled matter went of f the
record at 3:59 p.m and resuned at 4:07 p.m)

VI CE CHAI R JOHN: Ckay, Ms. Mehlert. Can you call
us back in, please?

MS. MEHLERT: Yes, the Board has returned froma
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qui ck break. And the next case in the hearing agenda is
Appl i cation Nunber 21141 of Jason Chung, Shiwei Wang, Chong
Zhang, and Lifang Zhang.

As anended, this is a self-certified application
pursuant to Subtitle X Section 910.2 for a speci al exception
under Subtitle D Section 5201 from the accessory building
| ocation requirenments of Subtitle D Section 5004.1a to all ow
an accessory building in required rear yard.

This is to construct a new one-story accessory
structure in the prior required rear yard of an existing
two-story detached principal dwelling.

Project is located in the RLIB zone at 4005
Fessenden Street Northwest, Square 1756, Lot 36.

VI CE CHAIR JOHN: Thank you. Good afternoon, M.
Hei sey.

MR. HEI SEY: (Good afternoon, Madam Chai r nan.

VI CE CHAIR JOHN: Ckay, please introduce yourself
and tell us a little bit about your application and how it
neets the requirenents for relief. And you have 15 m nutes.
| assume you're presenting, no?

MR. HEI SEY: Yes, yes.

VI CE CHAIR JOHN:  Ckay.

MR HEISEY: |'mthe architect for the owner. |
bel i eve one of the owners, Jason Chung, is in the room He
was intending to be. | hope he is.
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MR, CHUNG |'m here.
MR HEI SEY: Ch, you are. Wl cone. | won't be
needi ng a shuttle so we can keep this short. | know you guys

are very good about review ng the materials, so | don't have
anyt hi ng additional to add.

But for the record, | wll do a brief summary of
the case. This is an existing single famly hone. It is a
corner |ot.

If you |look at the photos in Exhibit 5, it does
very clearly showthe conditions here. There is an existing
single car garage facing the alley.

There's existing rear yard of 18 feet 6. And the
proposal is to just denplition this garage. It's too small.
| don't think it's been used for years. And nmake a two-car
garage that will reduce the rear yard to 16 feet 10 inches.

So we're asking for a special exenption where the
rear accessory building for a rear yard slots. Oher than
that, the part is to |l ook at the plans are very sinple.

They are Exhi bit Nunmber 6. W chose the existing
footprint of the garage and then we chose the two-car garage
overl aying that existing footprint and extending toward the
street an addition -- as ny phone goes off for an Anber
Alert. I|I'msorry. Bad timng.

VICE CHAIR JOHN: Everyone's phone is going off.
It's an Anber Alert. kay, please go ahead.
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MR HEISEY: Al right, sorry about that. The
justification there, this is mninmally expansive, the
exi sting garage.

It i1s staying at about the sane height and it is
much bel ow the 20 feet all owabl e.

It isontherear alley. It's avery little used
alley. And it's not affecting anyone's light or air since
It just faces the alley and a blank wall of the adjoining
nei ghbor across the alley.

The ANC has been i n unani nous support. | believe
their letter is also in the file. There are letters of
support from several neighbors including the nost adjacent,
the i mredi atel y adj acent nei ghbor as well.

And i f you have any ot her questions, I'll be gl ad
to try to answer those.

VI CE CHAI R JOHN: Ckay, thank you. Does the Board
have any questions for M. Heisey? So I'll go to the Ofice
of Pl anni ng.

MEMBER BLAKE: Sorry. I1'msorry. | should have
said | --

VI CE CHAI R JOHN: Oh, okay. Your video is off,
M. Bl ake.

MEMBER BLAKE: |'msorry, was there -- | believe
there's a letter in the file and record nost recently from
a nei ghbor with sone concerns. Jane Luxner, is that right?
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Wul d you be able to address that?

MR HEISEY: |'mlooking at the --

VICE CHAIR JOHN: What exhibit is that, M. Bl ake?

MR HEISEY: This is Case 21141.

VICE CHAIR JOHN: Yes, but where is the --

MR HEISEY: There is a letter of support --

MEMBER BLAKE: [|'m not aware of any --

MR, HEISEY: -- inthis case for and then there's
four letters of -- six letters of support in Exhibit 26, but
' mnot seeing any other letters --

MEMBER BLAKE: Thirty-three.

MR, HEI SEY: -- for or against.

MEMBER BLAKE: Thirty-two and 33.

VICE CHAIR JOHN: Thank you, M. Bl ake. Ther e
were two letters that were submtted, | believe, wth the
request .

ME. HElI SEY: They were just submtted, and | just
refreshed in ny view, and I'mseeing it for the first tine.

Your question, you've read the letter. | have
not .

VICE CHAIR JOHN: So, M. Helsey, let's do this.
Let's goto the Ofice of Planning and then I'Il circle back
and ask you to address it then.

MR, HEI SEY: Ckay.
VICE CHAIR JOHN: Ckay. Is the Ofice of Planning
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here?

MR. BRADFORD: Can you hear and see ne?

VICE CHAIR JOHN:. M. Bradford, could you pl ease
go ahead and gi ve your report?

MR, BRADFORD: Yes, good afternoon, Vice Chair
John, Commi ssi oners. Phillip Bradford, Devel opnent Revi ew
Specialist wwth the Ofice of Planning.

The O fice of Planning is recommendi ng approval
of the requested special exception relief and finds that it
nmeets the reviewcriteria in Subtitle D 5201 and X 901, and
we stand on the record of the report in Exhibit 25. And I'm
avail abl e for any questi ons.

VICE CHAIR JOHN: Does the Board have any
guestions for the Ofice of Planning? GCkay, so thank you.
Thank you very nuch.

| amlooking at the letter, the first letter from
Ms. Luxner. |Is she signed up to testify, M. Young?

MR. YOUNG Yes, she is.

VICE CHAIR JOHN. Ckay, and what about the other
letter, which is from--

MR. HEI SEY: They're the sane letter, Mdam
Chai r man.

VICE CHAIR JOHN: Oh, okay. All right. So are
they the only two people signed up to testify?

MR. YOUNG M. Luxner is the only one signed up
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to testify.

VICE CHAIR JOHN: Okay. All right. So, the Board

had no questions for the Ofice of Planning. |s that right?
So I'lIl go to Ms. Luxner now. | f you could bring her in,
pl ease.

M5. LUXNER: Can you hear ne?

VICE CHAIR JOCHN: Yes, Ms. Luxner. Can you
I ntroduce yourself and give us your testinony? And you'l
have three m nutes.

M5. LUXNER  Ckay. Yes, thank you. M nane is
Jane Luxner. I'mthe owner of 5020 El k Road, which is the
property right adjacent behind the property with the proposed
structure.

You can see it in Exhibit 5in the |last tw photos
where the brick building with the wall i medi ately behi nd.

So our main concerns is, as this has been -- as
was stated at the beginning, thus used nore storage facility
that's now going to be converted into a two-car garage, our
main concern is, as this is a very tight alley, we're now
going to have traffic going in and cars backing out on a nore

regul ar basis, that there could be potentially damge to our

retaining wall, which is visible in the picture.
In addition, just |esser concern but still a
concernis the -- a wider structure, still very close to the

alley, a nore promnently viewed from the front of our --
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fromthe front of our house.

So respectfully, like, request that the 12-foot
observance from 12-foot fromthe alley be adhered to and to
give a bit -- mtigate the risk of cars hitting the wall as
t hey back out.

Inaddition, again, less of apriority, but solely

respectfully requests the final structure -- |'m not sure,
| don't think color was indicated in the sketching, but the
final structure be of |ike nuted tones, not a bright color
or bright white.

And t hank you, and happy to answer any questi ons.

VICE CHAIR JOHN: Thank you. M. Young, can you
pull up Exhibit, | believe it is four.

MR, HEI SEY: Five is the photos.

VICE CHAIR JOHN: Did sonmeone speak?

MR, HEISEY: It's M. Heisey. Five is the photos.
The | ast photo is the one she's referring to.

VICE CHAIR JOHN. Ckay, thank you. Exhi bit 5.
And so let's |look at slides --

MR. HEI SEY: The | ast photo.

VICE CHAIR JOHN: The | ast one? GCkay, and can you
descri be what's happening there and address her questions,
Ms. Luxner's questions?

MR, HEISEY: O course. You'll see the existing
garage is set back 10 feet 4 fromthe existing center line
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of the alley.

This <code only requires 7 Y feet. W're
mai ntaining that 10 % feet, sinply because it is only a 10
foot alley.

But that will give us an 18 Y feet between the
retaining wall and the alley and the garage structure. So
| believe that's nore than sufficient.

And of course, the owners wll not want to be
backing into that wall, either, because it nesses up their
car.

As far as protrudi ng or distance of enlarging it,
it is all entirely onthe private ot and if you | ook at the
plat, which is --

VICE CHAIR JOHN: |'m not sure what he --

MR. HEI SEY: The plat exactly is Exhibit 2,
there's also a 9.94, alnost a 10-foot side step back when
there's only an 8 foot setback required.

So we're well within by right limts for this
structure itself. The only exception needed is because it
protrudes into the rear yard, is the only exception we need.

VI CE CHAI R JOHN: Ckay, thank you. M. Young, can
you take that down. Thank you. Does the Board have any
guestions for the applicant or Ms. Luxner?

kay, so M. Young, there are no nore w tnesses
si gned up?
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MR. YOUNG That's correct.

VICE CHAIR JOHN: Al right. Thank you, M.
Luxner, for your testinony.

M5. LUXNER: Thank you.

VICE CHAIR JOHN: Thank you. M. Heisey, did you
have anything in cl osing?

MR, HEISEY: Just that | would like to stand on

the record as what is presented wwth the comments next door.

Yes, we do appreciate the changes there, but we
are well within our right construction limts.

So | would appreciate if the Board woul d approve
this request for the special exenption. Thank you.

VICE CHAIR JOHN: Thank you. So with that, thank
you, M. Heisey. Oh, I'msorry. M. Blake, did you have a
guesti on?

MEMBER BLAKE: Yes, M. Heisey, there was, | think,
the ANC had tal ked to --

( Si nul t aneous speaki ng.)

MEMBER BLAKE: Yes, can you di scuss that and what
your intentions would be? | don't think that falls
necessarily within our purview.

MR, HEISEY: | don't believe it does, either, and
one of your earlier cases, you had nentioned the sane thing.
But, yes, they did request, and the owners have agreed that
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they woul d do that.

MEMBER BLAKE: Ckay, thank you very much.

MR HEISEY: And M. Chung is giving a thunbs up
as | think.

MR, CHUNG Yes.

VI CE CHAI R JOHN: M. Chung, would you like to
I ntroduce yoursel f before you speak?

MR, CHUNG  Sure. Jason Chung speaking. Thanks
for having ne. And thanks for your tine. Yes, the barrel

woul d be acceptable to us, just as a way to store and reuse
the water to water the lawns and flowers and so on and so
forth.

VICE CHAIR JOHN. Ckay. Al right. Thank you

Thanks. Al right, M. Heisey, was that it?

MR. HEI SEY: That's all | have. Thank you, ma' am

VICE CHAIR JOHN: Okay. Well, thank you for your
t esti nony. l'"'m going to now close the record and the
heari ng.

So, I think that this case S fairly
straightforward. This is an existing accessory structure.

And so, there's no change between the distance that
previously exi sted and what's there now, or if thereis, it's
nom nal .

But the applicant is only asking for two feet of
relief because it's the existing structure and the proposed
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extension would be within the required rear yard.

And | don't believe that there's any potenti al
adverse in terms of |light, air, and privacy. And |
appreciate M. Luxner's testinony, but | agree with the

applicant that there really should not be any potenti al
damage to the retaining wall because the applicant neets the
criteria for relief and, excuse ne, the applicant is not
seeking relief from the setback, the alley setback
requi renent.

So, the Ofice of Pl anning supports the
application as does the ANC and DDOT has no objecti on. As
M. Bl ake nmentioned, the rain barrel option is not something
that we would include in the order, and | will not include
it at this point.

So does anyone have any ot her conmments? COkay, SO
with that, I1'Il nake a notion to support application to
approve application nunber 21141 as captured and read by the
secretary and ask for second. M. Bl ake?

MEMBER BLAKE: Second.

VICE CHAIR JOHN: Ms. Mehlert, would you take the
roll call, please?

M5. MEHLERT: Mbtion to approve the application.
Vi ce Chair John?

VICE CHAIR JOHN:  Yes.

MS. MEHLERT: M. Smth?
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MEMBER SM TH:  Yes.

M5. MEHLERT: M. Bl ake?

MEMBER BLAKE: Yes.

M5. MEHLERT: Dr. Imanmura? Staff would record the
vote as 4-0-1 to approve application 21141 on the noti on nade
by Vice Chair John and seconded by M. Bl ake.

VICE CHAI R JOHN:  Thank you. Next case is 211447

MS. MEHLERT: Yes, next is Application Nunber
21144 of Taco Bell of Anerica, LLC. As anended, this is a
self-certified application pursuant to Subtitle X Section
901.2, with special exceptions under Subtitle U Section
513.1e to conmt a fast food establishnment use on the first
floor, and under Subtitle C Section 1506.1, near penthouse
| awn perjury requirenents in Subtitle C Section 1503.1, and
the penthouse walls that back requirenents of Subtitle C
Section 1504. 1d.

Again, this is to allow fast food establishnment
use on the first floor of an existing two-story attached
building. It's located in MM/ CHC Zone at 411 9th Street
Sout heast, Square 902, Lot 16.

There are two requests for party status. First
is in support of Linda Elliot and John S., | ocated at 414 7th
Street Sout heast, and then the second is from Max Moncaster
at 418 7th Street Southeast, and |'ll just note that the
certificate of service for M. Mncaster was filed on Monday
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and did a request for that filing deadline.

VICE CHAIR JOHN: Ckay, thank vyou. Good
afternoon, Ms. Laturulu (phonetic). |I'msorry, M. Shiker.
Good afternoon. How are you?

M5. SHI KER:  Good afternoon.

VICE CHAIR JOHN: Pl ease introduce yourself for
the record. Tell us how your application neets the criteria
for relief, and we'll start off with 15 ni nutes.

MEMBER BLAKE: Chair, do we have to do the party
status issue first?

VICE CHAIR JOHN: W do. Thank you. So we al so
have another prelimnary matter, whichis Ms. Elliot is being
prof fered as an expert w tness.

And | have no objection to approving Ms. Elliot.
Does the Board have any comments?

MEMBER BLAKE: | have no objection, Chair John.

VICE CHAIR JOHN:  Ckay.

MS. SHI KER: |"'msorry, who is that, M. ElIliot

is being -- | didn't know that there was an expert w tness.

| think the only expert witness is we have a
potential expert who would answer questions, but we would
only offer himas an expert if those questions canme up.

W do have a prelimnary nmatter where we have
requested a waiver as to the posting requirenent, which was
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detailed in our statenent, and |'m happy to tal k through

| was also supported by the ANC W are not
of feri ng anyone el se has experts for our direct presentation.
And then there are the two party status requests.

VICE CHAIR JOHN: Yes, |'m aware of the party
status requests, but there is in ny notes that Ms. Brandis
Elliot is request approval as an expert witness. So that is
not correct?

M5. SHIKER: Onh, thank you for clarifying. M.
Elliot is not going to be testifying today, so we do not need
to grant her expert status. Thank you.

VICE CHAIR JOHN: Ckay. Al right. So, we wll
nove on now to -- there's also a request for waiver of the
public notice requirenents.

Vell, let's do the party status first before we
address the other matters. So, we have Ms. Linda Elliot and
John West.

So, Ms. Elliot? Linda, okay.

M5. ELLIOTT: Yes.

VICE CHAIR JOHN: Tell wus why you should be
granted party status, but please don't go into the details
of your presentation.

You wi Il have tine to do that | ater on. Why do you
think that you're entitled to party status? Just briefly.
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MS. ELLIOIT: Wihy? Because we share our property
backs up exactly to the property line of 411 Ei ghth Street,
where Taco Bell is proposing to cone in as a fast food

est abl i shnent .

Wen we look at -- our application provides
additional detail, but given the tinme, | wll stop if you'd
like me to stop there.

VI CE CHAI R JOHN: No, that's fine. And M. MXx
Moncaster, | hope | got that right.

MS. ELLIOIT: Yes, you did, and |ikew se, we're
right behind the -- or very close, | should say, to the
nei ghboring property |ine.

My unit has nine units intotal, 12 feet fromTaco
Bell's property line. And we have a backyard that we all use
and enjoy for barbecues and other things like that. So it
does have a direct bearing on our properties as well.

VICE CHAIR JOHN: Ckay. So, based on that
representation, | have no objection to admtting both M.
Linda Elliot and M. Mncaster as party opponents.

And | noticed that the applicant has not opposed
their admi ssion as a party. |Is that correct, M. Shiker?

M5. SHI KER Yes, we do not oppose either of their
adm ssions to the party. | believe that Ms. Elliot is a
party in support of the case.

VICE CHAIR JOHN: Ckay. So Ms. Elliot, you are
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I n support?

MS. ELLIOTT: Yes, and let ne just al so be clear.
It's nmy husband and | both applied for party status, John
West, who is on, and we are in support.

And | believe al so there's been some confusion in

the paperwork, but | believe M. NMncaster is also in
support.

MR, MONCASTER: | am

VICE CHAIR JOHN: Ckay. | don't see, oh, | see,
M. West.

MS. ELLIOTT: Yes.

VI CE CHAI R JOHN:  Coul d you i ntroduce yourself for
the record, please?

MR, WEST: John West. | also live with ny wfe,
Linda Elliot, at 414 Seventh Street Southeast, and | think
she said all that needs to be said. So I wll pass on
anyt hi ng further.

VICE CHAIR JOHN: Ckay, thank you. So | think we

now have it right. M. Elliot, M. Wst, and M. Moncaster

wi |l be accepted as parties in support.
And each of you will have the sanme anount of tine
as the applicant has. So now we'll go to the waiver of the

notice requirenent.
And Ms. Shiker, do you want to address that?
M5. SHI KER:  Yes, thank you very nuch. W have
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requested a wai ver of the notice requirenent in that we added
t he roof structure specialist exception follow ng publication
of the public hearing notice.

This relief was added in direct connection with
our work wth the i nmedi ate nei ghbors in order to create the

sound barriers whi ch l"'m going to tal k about .

We were able to present the proposed relief to the
ANC multiple tinmes. The neighbors knew about it. W were
al so able to include it on our posted notice.

So we did include that. W also presented to the
restoration society and was able to identify that relief in
t hat case.

And it was in our pre-hearing subm ssion. It just
was not in the public hearing notice that was published in
the DC register.

The Board has the opportunity to waive a defect
as long as actual notice has been given. And so, therefore,
we woul d ask the Board to do that.

VI CE CHAIR JOHN: Thank you. And so | didn't
notice that it was part of the record. So if the Board has
no objection, then we'll go ahead and waive the notice
requi renment because there was actual notice.

Okay, thank you. So is the ANC here?

MR. D ANDREA: Good afternoon, Vice Chair John.
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VICE CHAIR JOHN: Good afternoon. Wuld you m nd
I ntroduci ng yoursel f, please?

MR D ANDREA: Yes, ny nane is Frank D Andrea,
Comm ssi oner for ANC 6B04 and al so chair of ANC 6B's Pl anni ng
and Zoning Conmm ttee.

VICE CHAIR JOHN: Ckay, thank you. Al right, |
thi nk we can go ahead and get started. So we'll go back to
you, Ms. Shiker.

MS. SHI KER:  Yes.

VICE CHAIR JOHN: Is there a presentation that
you'd like us to pull up?

M5. SH KER: Yes, please, if M. Young could pull
up the revi sed Power Poi nt presentation of Exhibit 37. Thank
you. So again, | thank you so nuch.

' mChristine Shiker with the Law Firmof Hol | and
and Kni ght. " m representing the applicant, Taco Bell of
America, in this case. Next slide, please.

"' mal so j oi ned by ny col | eague, Chri s Cohen, from
Hol | and and Kni ght, and we al so have representatives fromour
teamthat will be available to answer questi ons.

So the property at issue is |located at 411 Eighth
Street in Barracks Row. It's inproved with a two-story brick
building and it's zoned MJ4 in the Capitol H |l comrerci al
zone. Next slide, please.

Here is a picture of the property. It is
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I mredi ately adjacent to the Chipotle inthis inage, and it's
behind that rather |large green tree. Next slide, please.

We originally filed to seek a special exception
to permt a fast food restaurant at this site. It's going
to be a Taco Bell restaurant.

And we had audit the relief, as | mentioned about
the configuration of the rooftop structure, and that has cone
directly fromour work with the i nmedi ate nei ghbors.

The work that is proposed today is sinply to do
a tenant shutout on the first floor of the building to allow
the Taco Bell and then to incorporate the rooftop structure
that we'll talk about. Next slide, please.

W have worked very closely with the district
agencies and the comunity. As you' ve seen, the Ofice of
Pl anning has no objection to the application, reconmends
approval .

There's no objection fromDDOI. W have support
from ANC subject to the conditions that | wll talk about.
W al so have the two-party status requests that are both in
support.

They have worked very closely and been very
actively involved in ensuring that this application has
conditions that mtigation any adverse inpact.

And then there's also a letter in as conditional
support from the Square 902 neighbors which are other
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nei ghbors in the square supporting the conditions.
So, next slide, please. As |'ve nentioned since

we've filed the application, we've been worki ng very cl osel y.

And we ultimately were abl e to get the ANC support
subject to conditions and an agreenent that were put in
pl ace. Next slide, please.

And | wll say, this is the nost inportant part

of our application, given the conmtnents that we have nade.

W are requesting this special exception subject
to the Board incorporating the agreenent that is found at
Exhibit 22B in the record.

So this is the agreenent that has been worked on
by all of the parties with good faith. And so therefore, we
are asking that the Board i ncorporate that agreenent and the
exhibits into any order approving this application.

W have formatted the condition, which |'m going
to wal k through in just a nonent, in such a way that they can
easily be dropped into an order, but there is no intent to
change the conditions that are listed in Exhibit 22.

And we wote those lines to ensure that there is
none but again to make sure it's on the record. The Exhi bit
22B is the agreenent and the condition.

So | want us to wal k t hrough what those conditions
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are because |I think that they set up really how we neet the
separate section standard, which I'I|l go through next. Next
slide, please.

VICE CHAIR JOHN: Ms. Shiker?

M5. SH KER  Yes?

VI CE CHAI R JOHN:  Woul d you m nd goi ng t hrough t he

application, showing how you neet the criteria for relief?

And then we'll receive the conditions wl]l
mtigate any adverse inpacts.

So if we can do it that way, that woul d be great.
Keep us all on the sane page.

M5. SHI KER: Yes, absolutely.

VICE CHAIR JOHN:  Thank you.

MS. SH KER: So if we could nove to Sheet 14,
pl ease. And then we'll cone back to those.

VICE CHAIR JOHN:  Thank you.

MS. SHI KER: kay, thank you. So here is the
first floor plan, as | nentioned, which is going to be a
t enant but out.

| point out that on the right side of the planis
where we have a walk in cooler for all of our trash, which
is something that is very inportant to ensure that we have
t hat i nside.

W'l | tal k about this hose bib which we are -- to
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help with the mai ntenance of the public space. And all of
these things are going to help out the fast food restaurant
woul d oper at e.

And so that's what all the conditions were
relating to. |If you could go to the next slide, you could
see the rooftop structure.

And this is where we have a kitchen hood exhaust
fan. This fan has a -- that's on the lefthand side. It's
pointed at with a green arrow.

This fanis to direct any odors or snells up above
the street to dissipate into the air towards the comerci al
zone and to ensure that they would be away from the
residential comunity to the west.

And t hen we have the two HVYACfacilities. And I'm
going to tal k about those nore with the roof structure.

So let us go to the next page, which tal ks about
t he special exception standard.

So, the Taco Bell is a fast food restaurant. And
this special exception standard says that it is permtted
subj ect to the special exception general standard and subj ect
to specific conditions that are set forth in the 513.1. Next
slide, please.

As to the speci al exception standard, the use wi ||
be in harnony with the general purpose and intent of the
zoni ng regul ati ons.
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As | noted, the zone is MJ 4 and this is in the
CHC, which is where the concentration of non-residential uses
Is directed for the Capitol H Il area.

This would be in Barrack Square, which is filled
wi th nonresidential and commercial type uses. The use wl|
not tend to adversely affect the use of the neighboring
property.

W' ve worked very closely and we'll tal k through
that to mtigate inpacts of noise, of odor, and of pests,
which were the main concerns that were raised by the
i mredi ate community.

And so, we are proposing a variety of conditions
that will be tailored to mtigate those concerns.

And then the next prong is that it woul d neet any
speci al conditions, the special exception, if we can go to
t he next slide, we can see what those are.

Oh, | think the PowerPoi nt accidentally got taken
away. Thank you. Yes, next slide, please. Thank you. So
here are the specific conditions that are listed for a fast
food restaurant.

The first condition applies to detached buil di ngs.
So it is not applicable. The second condition references
out door dunpsters.

As | nentioned and as we will talk about, Taco
Bell| has agreed to include all of its -- all of its trash and
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recycling in an indoor conditioned refrigerated section.

You shall not include a drive through. This does
I nclude a drive through. The use shall be designed and
operated so as not to becone obj ectionable to the nei ghboring
properties for a variety of reasons.

And again, we have worked directly with the
| mredi ate neighbors and the ANC to ensure that it can be
operated i n an acceptabl e manner, subject to conditions that
would Iimt any of those objectionable situations.

The next one, the next prong, is that we shoul d
provi de sufficient off-street parking. This anbunt of square
footage for the use does not trigger a parking requirenent
and therefore there is no parking provided or required.

It should be |ocated and designed so as not to

create a dangerous or otherwi se objectionable traffic

posi tion. As | noted, there is no parking requirenent
provi ded.

This is in a busy comrercial area. So we
anticipate that nost people comng to the site will be by

foot or by bicycle, and anyone who i s com ng by car is conm ng
to Barrack's Row, which is an area that does not have a | ot
of parking and all of the comrercial use is operating that
way .

DDOT did conclude they had no objection to the
use. And then the final category for the special exception
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for fast food restaurant use is that the Board may i npose
condi ti ons.

And at this point, | think I'd like to go back to
t hose conditions because | think that m ght hel p understand
how we would mtigate those inpacts, and then we'll talk
about the roof structure relief, which conmes directly from
ki nd of those proposed commitnents.

So if we could please go back to Sheet 8, thank
you. And then we'll walk through -- this is how we would
propose to mtigate any adverse inpacts.

Sothe first is, we tal k about the approved pl ans,
but would be atermlimt of ten years. So the fast food use
woul d be proposed to be there for ten years before it needed
to come back to the BZA for review again.

And during that tinme, the applicant has commtted
to work in good faith. So therefore, if there are issues
that relate to pests or odors or noise, that haven't been
rectified in the way we believe they will be, we have a
contact for the applicant such that we will continue to work
with the i mredi ate nei ghbors and the community to nake sure
the intent of these mtigations are achieved.

The next one is limting the tine of deliveries
Monday t hrough Friday between 10:00 a.m and 4:00 p.m, and
t hat goes to nmaking sure there are not objectionable traffic
| npacts, because we are limting when those deliveries can
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cone.

The next woul d be the hours of operation. And we
have agreed to 7:00 a.m to mdnight. The walk up service
wi ndow woul d have addi ti onal hours, but that would be limted
to nobile orders or third-party deliveries. Next page,
pl ease.

Page 9, please. Thank you. So this one gets to
the heart of a lot of the potential adverse inpacts. So, the
restaurant trash and the recycling will be picked up.

The trash woul d be pi cked up six days a week. The
recycle five days a week. Those pickups would not be any
earlier than 7:00 a. m

And then condition sevenis that all of that would
be stored in an i ndoor wal k-in style cooler that is going to
be exclusively for the trash and recycling and the used
cooking oil and grease.

And this gets to maki ng sure that we're nmitigating
for rodent control and for snells outside the building.

There's al so a concern about litter and trash that
can cone from a fast food restaurant. So Taco Bell, the
applicant, has agreed to nake sure that during the hours of
operation, and at specifically opening and cl osi ng, that they
woul d nmonitor that abutting public space for trash, litter,
or ot her debris, and maki ng sure that that's renoved, keepi ng
it in a clean condition.
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And the hose bib that | nentioned on the plan
t hat has been agreed to in being installed. So it would be
easi er to wash down any spills. You would have water access
t here.

Nunmber ei ght woul d be t hat we woul d agree that all
condensers and conpressors would be located wthin the | ease
portion of the building, versus being on the roof.

Those can nmake noi se, and that can cause adverse
| npacts. The HVAC system so when you have this indoor
cool er and you have the conditions and conpressors, we need
to have a certain size of HVAC equi pnment to ensure that the
space is being conditioned correctly.

And so we' ve worked very cl osely to nake sure that
we' ve sel ect ed HVAC equi pnent t hat has acoustical |evels and
nmeasures, and placed it in such a way as to mtigate inpacts

to the nearby nei ghbors. Next page, please.

The kitchen exhaust fan is also a bit nore uni que
t han what you would typically see in a fast food. It's been
designed again with certain acoustical nmeasures attached to

it, as shown in Exhibit Din the record at 22B.

And it has been directed sothat it will dissipate
any odors towards the conmercial section, not towards the
resi dential nei ghbors.

And then little of this equi pnent, the applicant
has agreed to install sound barriers that will mtigate sound
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attenuation that cones fromthis equi pnent.

So not only has it been noved up, but the
equi pnent on the roof noved further toward the commercia
section, but it's also been encased in this, so these sound
barriers that have been successful in other projects on
Barracks Row.

Agai n, agreeing to naintainthat equi pnent i n good
working condition with a contract for four annual service
| nspections, agreeing not to use the rear yard for enpl oyees,
for storage, or for restaurant patrons, to nake sure there
i s separation fromthat for commercial use fromthe residents
to the rest. Next page, please.

Mai ntaining that rear yard so that it is not
getting trash or debris or backed up water to ensure that
there aren't adverse inpacts to the neighbors, wusing
comrerci al and reasonabl e efforts for pest control and doi ng
a specific pest control plan that is at Exhibit E2 in the
record at 22B.

And then again for [|andscaping, pruning or
trimming trees on adjacent properties only with adjacent
property owner consent. Next page, please.

So all of those have been put in place to try to
mtigate the use and there have been other potenti al
mtigations are that inportant that would be owner-rel ated
conditions, and that is that there wouldn't be another
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restaurant in this building, prepared food, fast food, or
restaurant.

None of those would be on the second fl oor, and
I f there is any additional equi pnent on the roof, there woul d
be sim |l ar soundproofing incorporated.

And t he owner has agreed to those conditions. And
that is in the record at Exhibit 31. And again, those are
to again mtigate and go to the special exception standard,
maki ng sure there's no adverse inpact. Next page, please.

kay, and then these would just be approval
rel ated, making sure that this is in Barracks Row, which is
in a historic district.

This is a noncontributing building, so anything
that is installed on the roof is subject to approval by
hi storic preservation.

We have done our due diligence and net with the
historic preservation office, presented the plan that is
bef ore you today, and they have indicated that they have no
obj ection to that.

So we do not anticipate that there would be any
refinements needed because we've already nmet with them But
this is a standard condition.

And then also while this is legally required,
we've al so agreed with the neighbors that if Taco Bell was
not the restaurant and another fast food restaurant took the
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benefit of this order that they would also be required to
conmply with all these conditions because it is what is
hel pi ng noderate the potential adverse inpacts of the use.
Al right, so that is how we satisfy the speci al
exception standard for the fast food use. Because these are

the conditions that are really necessary to satisfy that

st andar d.

If we could go to sheet 18, that would be good.
We'll go through the final special exception for -- no, 19,
thank you. If we could go to 19, please.

So the special exceptions to permt the proposed
rooftop structures. W need two areas within that speci al
exception.

One is that we need relief from the single
encl osure and the second is for the setbacks for the side.

So when we originally submtted the roof as
designed conplied with the regul ations. However, three
t hi ngs have happened that put us in a situation where we need
this special exception.

First, the exhaust vent got taller. It went from

| ess than four feet to sonething nore |i ke around seven feet.

And whenever a rooftop structure wunder the
regul ati ons exceeds four feet, it is required to be placed
into a rooftop encl osure.
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So, Dbasically have screen walls around it.
Secondly, as | nentioned, the HVAC equi pnent al so got taller
and bigger, as possibly five feet instead of four feet, and
that is because it needed to be enlarged in order to nake
sure that the space is fully conditioned with the walk-in
cooler and all the condensers being inside the | eased space.

And then third, there was concern given the
proximty of this building to residential hones about the
sounds fromthe HVAC equi pnent and the exhaust vent.

And so therefore, we had worked wth the
consultant to put in the sound barrier walls. Now, we went
to the zoning admnistrator, because oftentines the
mechani cal permt doesn't have to conply.

There's certain exceptions for it not to conply

with the site setbacks. But the zoning adm nistrator said

the sound barrier wall is something nore than nechanica
equi prent .

So she sai d, you shoul d get the speci al exception,
which is why we're requesting it. So for the enclosure, if

we could just go back to -- no, if we could go to the next
slide, please.

Here you can see and circled in yellow is where
we have not fully enclosed the rooftop equipnent that's
greater than four feet.

And t he reason we have not enclosed it on that one
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side is because it starts to not work very well if you have
awall right in front of it.

Sowe'retrying to dissipate any odors up into the
air on the comercial side above the commercial area. And

I f you put a wall right there, it doesn't help.

You woul d have to elongate the entirety of the
rooftop structure, which would result in a bigger rooftop
structure.

It would also result in the HVAC equi pnent novi ng
cl oser to the nei ghbors, which is not what we want ed.

And the fact is, is with the parapet and the fact

that we're set back one to one wth the front of the

bui | di ng, you cannot see the piece of equipnent that is the
vent because of the setback one to one sight lines and the
three and a half foot parapet.

So there really is no adverse inpact from not
setting it back in. It is unduly restricted because we serve
to not achieve the goals that we have for the rooftop

structure.

As to the sound barrier walls not being set back
one to one fromthe sight building walls, I will note that
they are set back well nore than one to one from Ei ghth

Street and a factor of multiple tines fromthe rear |lot |ine,
but they are not set back fromthe side lot |ines.
There i s an exenption for nechani cal equi pment not
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to be set back in this situation, but there was a recent
change to the zoning regulations that said that if you have
a contributing building on either side and those buil dings
are less than ten feet, or excuse ne, are nore than ten feet
bel ow t he maxi num permtted height, you don't have to have
a sight set back.

So all of these buildings are about the sane
hei ght . And so typically, in the old regulations, you
woul dn't need a sight set back, but because they're all about
20, 22 feet, and they're not closer to the 50 feet that's
permtted, we do need that sight set back.

These sound barrier walls are fromthe sight set
backs are not visible at all fromany of the pedestrian space
because they are so far set back.

And the site is only 20.75 feet. There's no
scenari o where you could set back fromthe side walls. So
it is unduly restrictive, and we believe that there is no
adverse i npact.

Soif we could gotothe two slides fromhere, and
this will be nmy last slide. So here is how we neet each of
t he standards.

The roof structures are only slightly visible from
the pedestrian level, and it's only the very top of them

W' ve worked with the historic preservationoffice
to make sure that they are having no adverse inpact.
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The sound barrier walls do achi eve the goal s that

we're | ooking for and again, we tal ked about the narrow | ot.

All of this is an effort to be responsive to the
community feedback and to ensure that we are mtigating
adverse i npacts.

And a strict conpliance would restrict our ability
to do that. So therefore, we would be at this point happy
t o answer any questions, but we believe we have satisfiedthe

standard for each of the special exceptions. Thank you.

VICE CHAIR JOHN: Thank you. Does the Board have
any questions for the applicant? GOkay. |'ll go ahead, then,
and ask the ANC to nake your presentation, M. D Andrea.

MR. D ANDREA: Thank you, Chair John. Again, ny
name i s Frank D Andrea, and for ANC 6B, but Conm ssioner for
ANC 6B04, and at the regul arly schedul ed and properly noti ced
neeting on June 24, 2024, with a quorum present, Advisory
Nei ghbor hood Commrission 6B voted 8-0-0 to support the
applicant's request and authorized ne to testify.

| don't think that nuch nore needs to be said.
The ANCis in support conditional on the terns of Exhibit 22B
being incorporated in, and the attached exhibits in that
exhibit, Exhibits A-E, being incorporated into the Board's
or der.

| would just like to note that we did have a
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little technical hiccup on the first letter, but our revised
| etters can be seen at Exhi bits 35A and our revised Form 129
can be seen at 35 and 35A, |I'msorry, for a letter and our
Form 129.

|'"d also just like to say that I want to commend
Linda and the neighbors and the applicant for being so
col |l aborative on this and having robust protections that |
think wll allow Taco Bell to operate with little adverse
| npact on the nei ghbors.

Thank you. And |I'd be happy to take any of the
Board' s questi ons.

VICE CHAIR JOHN: Thank you. So just one point
of clarification. You referenced an Exhibit, which is BZA
Exhi bit 22B. Now, does that refer to the conditions --

MR. D ANDREA: Correct, that refers to the --

VICE CHAIR JOHN: -- that the applicant 1is
proposi ng?

MR. D ANDREA: That refers to the conditions, yes.
It's an agreenent between the applicant and the Square 902
nei ghbors or the close end neighbors as we sonetines
colloquially call them

VI CE CHAI R JOHN: kay, thank you. Does the Board
have questions of M. D Andrea? ay. Does the applicant
have any questions?

M5. SHI KER: No, thank you.
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VICE CHAIR JOHN: Okay, so I'll go to Ms. Elliot.
| don't knowif M. West is also presenting at the sane tine
or are you representing himas well?

M5. ELLIOTT: |I'mrepresenting himas well. [|'m
speaki ng for both of us.

VICE CHAIR JOHN: Okay. So go ahead. G ve your
presentati on.

MS. ELLI OTT: Ckay. What | would like to do,
actually, there are a couple of things. One, | want to nake
It very clear that we are in support.

Max Moncaster is in support. And then we have a
list of 36 people on Square 902 representing every
residential property on the square, plus 11 conmmerci al
property on the square.

The property owners, there are 11 commerci al

property owners who are in support, all of us, conditional.

Qur support, like the ANC s, is conditional on the
Board incorporating into any order it may issue granting a
fast food exception, the conditions that Christine, and I'm
sorry, I'm going to mspronounce -- Christine Shiker, M.
Shi ker's, the conditions she just went over with the Board.

I n addi ti on, becausethisis alittle bit unusual,
| realize that, but it 1is the result of nonths of
negotiations which were extrenely collaborative, Iike
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| npressively so, because we've been through a nunber of
these, with Taco Bell and their representatives and their
architect.

It is al so sonewhat unusual, and so | want to nake
this clear up front, what we're asking the Board to do, but
there is clear precedent for it on Square 902.

The Board has incorporated very simlar orders,
very simlar conditions and exhibits, into the orders it
granted for a fast food by &Pizza several doors down from
where Taco Bell proposes to cone in, and for Chipotle, which
is right next door to where Taco Bell proposes to cone in.

And if you at some point want the order nunbers,
we can give you those Board order nunbers. And then we have,
al t hough we have 36 peopl e who signed i n support of what Taco
Bel | proposes to do conditional on the conditions being part
of the order, we have three neighbors, exenplary nei ghbors,
who can speak too as public w tnesses, one M. Moncaster, as
a party status witness who can speak briefly to their
experiences on the block and why these conditions are
necessary.

And after they speak, we have a -- | have a set
of slides that | would |ike to showthe Board in part to make
it very clear graphically to the Board the conditions we' ve
faced before you inposed the conditions with respect to
Chi potl e and how nuch the rodent problem and sound probl ens
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had been abated, had been abated, since Chipotle inplenented
the conditions the Board approved.

So | defer to the Chair, if you want ne to do
those slides first or would allow ne, allow us to have the
three witnesses we have who would speak briefly to the
| npacts on their property with and wi t hout conditions for the
food establishnments on our bl ock.

VICE CHAIR JOHN: So | take it you have no
conmment s on whet her or not the application neets the criteria
for relief, apart fromthe conditions.

You only wish to speak on the conditions.

MS. ELLIOIT: That's right.

VI CE CHAIR JOHN:  Ckay.

M5. ELLIOTT: W only want to make it clear why
we think for the sake of the Board that these conditions are
extrenmely inportant to what has been a 20-year effort to get
our m xed-use bl ock cl eaned up.

VICE CHAIR JOHN: Okay, | hear you. Let ne see

if I can get you this. GCkay. So next up would be M. West.

You are -- I'msorry, M. Mncaster, you are al so
a party. So do you want to make a presentation now?

MR, MONCASTER: | don't have a presentation. Just
a few comments that 1'Il make overall.

VICE CHAIR JOHN: Al right.
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MR MONCASTER: | think like Linda said, it's been
a very collaborative process. |'mvery inpressed with Taco
Bell and Christine and Chris as well.

They definitely earned their paycheck because we
asked for alot and | feel like they cane to the table with

a lot of solutions.

So, overall, I want to commend the process there
as well. | think | represent one of the newer generations
on this square. |'ve got a daughter who is one year old.
M wfeand | live in this condomnium The other owners are

probably in their 30s or 40s nostly.

So definitely the next generation of folks who
want to see this m xed-use devel opnent and this m xed-use
area really thrive and prosper.

| think we've got a really good place with sone
of the mtigations that Taco Bell has agreed to. They really
are a gold standard for how we mnitigate sone of these
chal | enges.

And 1'I1l just share. At the outset of this
process, | was actually part of a group of nei ghbors that was
actually circulating a petition against any nore fast food
com ng into the bl ock.

There have been | think in the past chall enges
with trash and loitering, traffic, and other areas that |
think were very concerning. But after seeing the process
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play out, after seeing the effort that Taco Bell and their
teamreally went through to address and | ower concerns, | am
I n support of, and | think they' ve been really commtted to
bei ng a good nei ghbor and a good steward, even going so far
as you probably saw in the presentation to really include
contact information for Taco Bell going forward and a
commtnent to work with the neighbors if any of our concerns
we have laid out weren't really addressed by sone of the
mtigation.

So I think the good faith effort throughout the
whol e process, conbined with their commtnent to continue to
work with us going forward in naking this m xed-use bl ock
really thrive, to ne says it all

So I'll just leave it there. |'mvery supportive
of granting the special exceptions with the conditions that
are attached.

And again, | want to comrend the team and the
nei ghbors al so for the collaborative process and where we go
to in the end.

VICE CHAIR JOHN: kay, thank you. So, |'mdoing
this sort of backwards, but anyway, does anyone have any
guestions of the ANC or M. Elliot or M. Mncaster? And I
guess that's first to you, M. Shiker.

M5. SHHKER: | do not have any questions. Thank

you.
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VICE CHAIR JOHN: Ckay. M. Elliot, do you have
any questions of anyone?

MS. ELLI OTT: No, not of M. Mncaster or Ms.
Shi ker.

VICE CHAIR JOHN: Ckay. Al right. So does the
Board have any questions of anyone? So I'll go the Ofice
of Pl anni ng.

MR. BEAMON:. Good afternoon, nenbers, this is Shep
Beanon with the Ofice of Planning. And we've reviewed the
application for the special exception for the new fast food
establishnent and the relief requested for the rooftop
structure.

W' ve found that the request neet the criteria for
Subtitle C, U, and X W find that the requested rooftop
structure -- sorry, the requested relief for the rooftop
structure in an effort to help mtigate potential negative
i npacts, including noise and odors, for surrounding
properties, and proposed use would not conflict with the

exi sting character of the Eighth Street commercial corridor.

W al so have no objections to the conditions as
proposed by the applicant as shown in Exhibit 22B.
Therefore, we're recommendi ng approval .

And | would also like to note that there should
be a clarification in OP's report. There is one typo that
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says that requesting relief from Subtitle D, Section 403,
which is the rooftop structure relief for the Capital
I nterest Only Zone.

So t hat part S I ncorrect under OP's
reconmendati on. But the overall analysis and report

followng that is all correct.

So if there was any confusion, just wanted to
cl ari fy t hat for everyone.
VICE CHAIR JOHN. Ckay, thank you. Let ne see.
We did have a report fromthe architect at the Capitol with

no obj ection. So, okay.

So does anyone have questions for the Ofice of
Planning? 1'll go to you first, Ms. Shiker.

MR SHIKER: | do not. Thank you.

VICE CHAIR JOHN: Ms. Elliot?

MS. ELLIOTT: No, thank you.

VICE CHAIR JOHN: M. Mncaster? M. D Andrea?

MR. D ANDREA: No.

VICE CHAIR JOHN: Thank you. Did | cover
everybody? M. Young, is there anyone who is signed up to
testify?

MR. YOUNG We have two witnesses signed up.

VICE CHAIR JOHN:. Okay, can you |let themboth in,
pl ease?
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MR, YOUNG  Yes.

VICE CHAI R JOHN: There's M. Beatley and M.
Rodriguez. So I'lIl go to M. Beatley first.

MR YOUNG No, Ms. Szafran is the other one.

VICE CHAIR JOHN:. Oh. Wwo is --

MR YOUNG It's M. Beatley and Ms. Szafran.

VICE CHAIR JOHN: So | see a Luis Rodriguez.

MR, RODRIGUEZ: [|'mon the Taco Bell team

VI CE CHAI R JOHN: Ch, okay, sorry. Ckay, thank
you. So, | don't see --

MR. YOUNG They are both on.

VICE CHAIR JOHN: l'"'m not seeing them on ny
screen. Just a mnute. M. Beatley, okay, there you are.
Pl ease introduce yourself for the record and give us your
honme address. And you will have three m nutes. M. Beatley?

MR. BEATLEY: Yes, can you hear ne?

VICE CHAIR JOHN: Very faintly. W' re not hearing
you, M. Beatley?

MR. BEATLEY: Any nore clear now?

VICE CHAIR JOHN: Not very well.

MR, BEATLEY: Ch, I'Il just be very clear. M
only concern has been addressed -- concerns have been
addressed and | just want to thank the representative for
Taco Bell, as well as Linda Elliot, for coordinating this on
behal f of the nei ghborhood.
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Hopefully, we can keep this going snoothly and
don't have any -- address. |I'll leave it at that since I'm
having difficulty with --

VICE CHAIR JOHN. Ckay, thank you. Does anyone
have -- does the Board have a question for the wtness? M.
Shi ker, do you have a question for the witness? M. Elliot?

M5. SH KER: | don't, thank you.

VICE CHAIR JOCHN: Ms. Elliot, do you have a
question for the w tness?

MS. ELLIOIT: No, thank you.
VICE CHAIR JOHN: And M. Moncaster, do you have

a question? GCkay, and M. Young, what's the nanme of the next

Wi t ness?

MR YOUNG  Ms. Szafran.

VI CE CHAI R JOHN: kay, | don't see her. Ms.
Szafran, can you hear ne?

M5. SZAFRAN:. Can anybody hear ne?

VICE CHAIR JOHN: Yes, we can. Are you choosing
not to use your video?

M5. SZAFRAN. My video is on.

VI CE CHAIR JOHN:  Ckay.

M5. SZAFRAN: | can see nyself. | don't know if
anybody el se can see ne.

VICE CHAIR JOHN: Ckay.
MS. SZAFRAN. Ckay. | guess --
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VICE CHAIR JOHN: | see you now. | see you now.

MS. SZAFRAN. G eat.

VICE CHAIR JOHN: Thank you. Please state your
name and gi ve your hone address for the record. And you'll
have three m nutes.

M5. SZAFRAN: My nane is Anna Kat herine Szafran.
| am at 704 E Street Southeast, which is one of the
properties on Square 902, which is the square in which Taco
Bell is comng in.

I support this special exception on the
application, assunming that these special conditions are
approved and i npl enent ed.

Thi s has been a | ong negoti ati on process, and |'m
very grateful to Taco Bell for participating, for gettingto
this pl ace.

| should say that | have been on this block for
al nost 25 years. W have witnessed the closing of sone old
nom and pop shops and many new food serving establishnments
com ng in.

That initially caused a significant problem for
us in ternms of rodents and odor and noise. And it has been
gui ck to process | earning through basically sem nars offered
by the District, through consulting with private conpani es,
as to what to do to appropriately mtigate this.

And we have had a | ot of success on this bl ock,
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sone of which the, | think BZA has seen, such as wwth &Pi zza.

One thing that hasn't been tal ked about a | ot here
that |'"'mgoing to raise is the noise issues that cone from
the nmechanicals do not just inpact the imedi ately adjacent
properties.

This is a close block wthout an alley wwth a | ot
of hard surfaces. In the past, sone of the nechanicals
nmount ed on the roof, the noise used to bounce around ny own
property, which is sort of boxed in on three sides, but open
to sone of the commercial businesses, used to get so nuch
noi se that we woul d have to go crawl i ng on the rooves of sone
of these places to determ ne who was having problenms with
mechani cal s.

So | amvery grateful that Taco Bell has agreed
to these noise nitigation neasures, even t hough t hey have had
to ask for the special exception.

| dothinkit's critical for the future enjoynent
of our properties. |'"'m very glad that of the other steps
that they have taken to mitigate sone of the other problens
t hat we have seen.

And again, | amin support of this application.

VICE CHAIR JOHN: Ckay, thank you. So does the
Board have any questions for the witness? M. Shiker, do you
have any questions?

M5. SH KER: No, thank you.
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VICE CHAIR JOHN: Ms. Elliot, do you have any
gquesti ons?

M5. ELLIOIT: No, thank you.

VI CE CHAI R JOHN: Does t he ANC have any questi ons?

MR. D ANDREA: No, thank you.

VICE CHAIR JOHN: Ckay, and M. Moncaster, do you
have any questions?

MR. MONCASTER: No questions from ne.

VICE CHAIR JOHN: Ckay. So now we get to the fun
part. And | recognize and appreciate the hard sell on the
condi ti ons.

So let's go to the conditions, if nmy Board does
not object. Odinarily, we mght excuse all the w tnesses,

but this is of such great interest to everyone that we can

di scuss the conditions. M. Elliott, | saw your hand up.

M5S. ELLIOTT: Madam Chairman, | had -- it may --
this -- | think it nakes sense to go to the conditions at
this point.

| would just remnd you that in the beginning I
was trying to reserve sone of ny tine if it becones an i ssue
and the Board would like to see the difference that the
conditions have nade in the rodent activity.

In particular, that's what the slides cover. And
al so to show the sound mitigation that the Board ordered for
Chi potl e and &Pi zza, | have two pictures of that just to show
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that what Taco Bell is offering to do is very conparable to
what the Board ordered and Chi potle and &Pizza did.

But | can bring that up.

VICE CHAIR JOHN:. We'|| get to that when we get
to the conditions. So is that -- does the Board have any
objection to this proposal? No?

MEMBER SM TH:  No.

VICE CHAIR JOHN: Ckay. Let's go to, | believe

It's Exhibit 22B. M. Young, can you pull that up, please?

kay, so first 1'mgoing to address the Board, and

then if we have questions, we will address the parties.
And so, |I'lIl say to ny Board nenbers, these are
the conditions that | believe cannot be. And |I'I|l hear from

the parties if the Board has a question after we've gone
t hrough t he ones that we don't think we have the jurisdiction
to include.

And | have heard all of the testinony. | know
it's very inportant to you, but the Board cannot expand its
jurisdiction, even if there is valiant agreenent anong the
parties.

And the Board appreciates, and |'m speaking for
ny Board nenbers, that we appreciate all of the work that has
gone into putting this together, because we're here every
week, and we see sone applications that go south really fast.
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This 1s not that. So let nme start off by

conplinmenting everyone on the hard work. Ckay.

So that's the good news. So let's go to the ones
| don't think we can include in the order. So the Board's
practice is to nention these conditions in the order but not
as part of the order.

So the lawers wll put it in the correct
| anguage, which would be that the Board notes that the
applicants have entered into an agreenent on these certain
t hi ngs.

And | believe that's the way it will work. Now,
as to Condition Number Six, no, that's not what | was | ooki ng
at before.

Ms. Shi ker, can you put up what you had when you
wer e goi ng through the conditions?

MR. SHI KER. The Power Poi nt presentation starting
on Page 8, it is those exact conditions, just in a different
format .

It looks nore simlar to the conditions you've
typically seen, but the | anguage is identical.

VICE CHAIR JOHN: That's fine, | just need to | ook
at it in terms of how |l wote ny notes. So, on the slide
presentation, what page is that, M. Young?

MR. YOUNG This is Page 8.
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VICE CHAIR JOHN: Ckay. Ckay, here we are. So,
"Il discuss each condition, then I'll hear fromthe Board,
and if any one of the parties would like to coment, that's
fine.

So, maintenance of abutting public space. The
Board has no jurisdiction over public space. And we can't
I nclude it.

Does any Board nenber have a comment about that?
Pl ease just speak up, because | can't see all of you. M.
Smith?

MEMBER SM TH:  Yes, Ms. John, | don't have any --
| conpletely agree with your comrent thus far. W cannot
regulate the public space and we can't include that
particul ar condition.

VI CE CHAIR JOHN: Thank you. M. Blake? Dr.

| manur a?

COMWM SSI ONER | MAMURA:  Agr eed.

VICE CHAIR JOHN: COkay. Next one is, |'m going
to go through themwth the Board. That's okay, I'll hear
you, Ms. Elliot. [I'll hear you |oud and cl ear.

The next one is Nunber 16. Landscaping. This
says any pruning or trimm ng of trees on adjacent properties
will only be done with the prior consent of the adjacent
property owners.

That's outside of the Board's jurisdiction. So,
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M. Bl ake?

MEMBER BLAKE: | agree.

VICE CHAIR JOHAN: M. Smth?

MEMBER SM TH:  Agr eed.

VICE CHAIR JOHAN:  Dr. | manura?

COW SSI ONER | MAMURA:  Agr eed.

VICE CHAIR JOHN: Ckay. Condition nunber 17, no
restaurant use on the second floor. So, the application does
not request |eave for anything pertaining to the second
floor, sothisis outside of the Board's jurisdiction. GCkay,
M. Bl ake?

MEMBER BLAKE: | agree.

VICE CHAIR JOHN: M. Smith?

MEMBER SM TH:  Agr eed.

VICE CHAIR JOHN: Ckay. Dr. |manura?

COMWM SSI ONER | MAMURA:  Agr eed.

VI CE CHAI R JOHN: Ckay. Condition Nunmber 18, this
is a future condition. Again, I'll hear fromyou, M. Bl ake.
This is mai ntenance of the HVAC system

MEMBER BLAKE: Well, thisis to add the second one
for a second tenant on the second fl oor.

VICE CHAIR JOHN: Yes, and --

MEMBER BLAKE: And prior, in 17, we agreed that
what ever the restaurant, whatever the use is for the second
floor today, that it would not be able to open a restaurant

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

262

there without seeking relief, assumng it's not allowed for
t hat today.

They al so would not need to have this if we had
a second tenant, but for the condition we have today, this
Is where -- yes, for the i ssue we have today, we do not need
18, | do not believe.

VICE CHAIR JOHN: Ckay. M. Smth?

MEMBER SM TH: | agree with that statenent. I
will also state that | believe we are conditioning this to
t he pl ans.

So if the plans don't show an HVAC unit, then t hey
woul d need to come back with either a line nodification or
approval fromthe Zoning Adm ni strator.

So | don't think that this condition is needed

now.

VICE CHAIR JOHN: Ckay. Dr. | manura? Dr.
| manur a?

COW SSI ONER | MAMURA: | agr ee.

VICE CHAIR JOHN: COkay. All right. Condition
Nunmber 20. So this will bind another applicant or another

first floor tenant benefiting fromthis order.

So the relief goes to the owner, and any future
relief has to be required by the owner. That's ny view of
20. Do you have any comments on 20, M. Bl ake?

MEMBER BLAKE: The relief fell with the | and, and
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I f sonmeone were to cone into this position, they would have
the right to this under these sane conditions to operate
this, up until the 10-year termis up.

So, | believe it is applicable and it's just the
way it would work. It would not be necessary to put that in
because it's the way it works.

VICE CHAIR JOHN: Well, maybe the | awyers can word
It another way so that it's clear that all we're doing is
what exists now, that the relief runs with, | think we say
runs with the land, but it goes to the property.

And the new fast food restaurant could take
advantage of the sane relief that we are granting now,
assum ng everything is the sane.

So, I'll leave that one to the |lawers. Now, is
t here sonet hing el se that we negl ected to i nclude? Onh, there
was a request for design flexibility.

And generally, that one is okay and the |awers
will reword that one. Basically, the Board can grant design
flexibility.

But if thereis aneed for additional relief, then
the applicant has to return to the Board to seek relief.

Soif we say there's design flexibility, and HPRB,
excuse ne, requires sone other design that would require
relief that was not granted in this application, then the
applicant needs to return to the Board.
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So, ny viewis the answer to that is yes, and the
|l awyers will word it in a legally appropriate way.

So does any Board nenber think there's a condition
that we should not grant apart from the ones that | | ust
menti oned?

We'll go to you first, M. Bl ake.

MEMBER BLAKE: Well, | think everything that we've
gone through is good. | would al so suggest that we of course
reference the entire agreenent in the order so that -- and

Its exhibits so that it's the entire agreenent between the
ANC and the owner, that this entire agreenent is reflected.

VICE CHAIR JOHN: | agree. The |lawers will word
it appropriately. So they can incorporate the entire order

except paragraphs 18, 6, whatever the |lawers want to do,

they will do it correctly since there's so nmuch of these
conditions that we're approving. It mght be sinpler to do
it that way.

M. Smith, did you have a conment?

MEMBER SM TH. The only coment that | have, and
it's not for necessarily striking it because | understand the
purpose, but it seens to nme to be a little bit too
restrictive, the Condition Seven, indoor cooler.

|'"m assuming this was a reconmendation of Taco
Bell, but why not just a condition that says that all of
these itens shall be stored interior to the building?
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Not necessarily a cooler. Things change. And if
they want to store that in a different type of way, why woul d
you want to have that type of restrictive condition?

M5. ELLIOIT: | can answer that.

VICE CHAIR JOHN: Ckay, thank you. Yes, | nean,

another owner mght not need it. But anyway, | nean,
anot her, right, another owner. VWho wants to answer? Ms.
Shi ker ?

MEMBER SM TH: And | understand the issue. Let
me preface this before you answer the question, because | was
here for the Chipotle and the &Pizza di scussions.

| understand i ssues about rodents and trash. So
nmy concern i s not necessarily that you want to make sure t hat
that's contained inside.

My question is, why do you have to be as
prescriptive as saying cooler? They can do that by just
saying stored in a container inside. But go ahead. Sorry.
Ms. Shi ker?

M5. SHHKER: Ch, can the applicant respond?

VICE CHAIR JOHN:  Sure.

MEMBER SM TH: Sure. Sorry.

M5. SHI KER. So we have agreed to that and we have
shown it on the plans, so it is an appropriate condition
because it has been shown on the plans.

It was sonething that was very inportant to the
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comunity. So while there is quite a bit of specificity in
It and in sone cases we m ght not do that, it was part of our
good faith work with the community.

And so as long as Taco Bell is in where they are,
they are building this out, this cooler area, for the trash
and recycling in accordance with their agreenent.

VICE CHAIR JOHN: Ckay.

MEMBER SM TH: Well, ny only reconmendation is
that you can get to that to what you're trying to do by just
saying store in a unit inside.

It doesn't necessarily have to be a cooler.
Thi ngs change. Say that you find best practice is not
necessarily a cooler. Quess what? Your hands are tied.

So it would just be ny recormmendation to slightly
tweak that. But it's not a deal breaker.

VICE CHAIR JOHN: No, it's what they want, and
it's not. Because it relates to the rodent control, | can
see that they mght want to go above and beyond what is
necessary or what the Board would ordinarily require, but it
is not so unrelated to our jurisdiction that -- |I'magreeing
with you, M. Smth, that it's restrictive, but it's not
outside of our jurisdiction, right? M. Smth?

MEMBER SM TH: No, it's not.

VICE CHAIR JOHN: Ckay.

MEMBER SM TH: [t's not. So, we can keep the
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condition. M. Elliot, I'"'msorry.

(Si nmul t aneous speaki ng.)

M5. ELLIOTT: So | would just liketoadd alittle
bit of history. R ght next door --

VICE CHAIR JOHN: Ms. Elliott, we're keeping it
-- I"'mindifferent toit. |If you want to do it, you want to
go above and beyond, that's fine, okay?

M5. ELLIOIT: That's okay, | just wanted you to

understand the rat infestation next door and why a cooler is

| nportant.

( Si nul t aneous speaki ng.)

MEMBER SMTH: | don't think it's a conversati on.
| understand the rat infestation. | was here for Chipotle
and - -

VICE CHAIR JOHN: | was here for --

MEMBER SM TH: | fully understand.

VI CE CHAIR JOHN:  Yes, | suffered through Chipotle
on a long afternoon. How | ong was that hearing, M. Smth,
wi th numerous w tnesses?

And we were educated in the habits of rodents at
| engt h. So, Ms. Elliott, we do understand, and the cool er
Is fine.

kay, is there anything el se, any other condition
t hat shoul d not be included? GCkay. Al right. M. Shiker,
| wll hear you on what we have excl uded.
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M5. SHI KER: So I would -- | appreciate the
Board's consi deration of these conditions. And | think it's
I nportant to note that these are the agreenents that we nade.

So as Board Menber Blake suggested, nmaking
reference to the agreenent so that it is fully in there, we
were confortable with all of the conditions, but we have
agreed to all of these conditions.

For the nmai ntenance of public space and what we

have shown, the hose bib on our plan, so even if it's not

identified as a condition, it is identified as on the plan,
so we wll be required to do that.

W will want to work with the i medi at e nei ghbors
to figure out a different way to have these conditions, the

few that you have taken out, into sonme other type of MOA
But | think that it would be very inportant to
reference the full agreenment that everyone has supported
because it is what we have all agreed to and we want to nake
sure that it is docunented in the order, even if those couple

of conditions aren't put in there and we work with the

i mredi ate nei ghbors to do a separate MOA on our -- or that
type of -- on those conditions to ensure that we live up to
t hem

But with that, | would ask that the Board woul d

consi der taking action today. W are anxious to nove forward

prior to the August recess.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A WD

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

269

So we are very appreciative of the community and
of the neighbors for working so diligently wwth us. W know
this is not their full-tinme job and they worked very cl osely
wth us to nake sure we could cone up wth a proposal that

satisfied peopl e and addr essed their concer ns.

And so we appreciate their tinme and we appreci ate
the Board's consideration today. Thank you.

VI CE CHAIR JOHN: Ckay. And was that your cl osing
statenent? Ckay. I1'll goto Ms. Elliott first. W're doing
cl osing statenents now unl ess anyone from the Board thinks
that there's sonething |'ve m ssed.

Okay, so we'll continue with Ms. Elliott.

MS. ELLI OTT: So, Madam Chai r man, Chai rwonman, |

will forego any slides showi ng the inprovenents Chipotle's
conditions made. | know you understand those at this point.
The only thing | would say is with respect to

Conditions 17 and 18, the reason we believe those are
properly included in this agreenent is for the reason that,
| think it was Commi ssioner Blake may have nentioned, and
that is that this fast food exception, if granted, runs with
t he property.

The property owner is the one really getting the
benefit of this fast food exception for 10 years. And in
exchange for that, he was willing to give up the possibility
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of seeking to put another food establishnent on the second
fl oor and whatever establishnment he m ght put on the second
floor, he was wlling to do the sane soundproofing for the
mechani cal so that he -- the idea is that whoever goes on the
second floor, there's no possibility of them undoing the
benefits of these conditions that Taco Bell has put in place

at significant expense t o t hem.

W think it is legitimte, again, because it is
the property owner who is getting the benefit of this fast
food exception because it runs with his | and.

And it's the whole -- it is a very specific fast
food exception, but it is an exception for that property,
411, and it will be undone if another food place can be put
on top of it, and there won't be roomto do this sort of
mtigation that taco Bell is doing.

And it is -- there are second floor -- the other
i ssue is a restaurant does not need to cone back to get a
fast food exception.

And so we think it is well within the jurisdiction
of the BZA in granting a fast food exception to this
property, specifically 411, to allow the owner to agree and
the condition to be added into the order, that he will not
put anot her food place, food establishnment, on top, and that
he wi |l soundproof any additional nechanicals he needs for
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non-f ood uses.

VICE CHAIR JOHN: Thank you. | know Ms. Shiker
I's not asking the Board to do that. Because she's here all
the tine, and she knows the Board does not have the
jurisdiction to add that condition, because the request was
not nade.

The request in the file is for fast food
restaurant on the first floor and that's all the Board can
do. | understand what you're saying and | hear you, and |
m ght agree with you, but the Board does not have that
jurisdiction.

kay, so what was your next one?

M5. ELLIOTT: Those were the two that | think that
would fit within the jurisdiction of the Board because the
fast food exception goes to the property to 411.

VICE CHAIR JOHN: Well, the first fl oor.

MS. ELLI OTT: |'"'m sorry, the two conditions |I'm
tal ki ng about was the no food establishnment on the second
fl oor and the soundproofing of any HVAC that needs to go in
to acconmodat e what ever does go on the second fl oor.

VICE CHAIR JOHN: Ma'amthe application says | am
alittle tired and it is 5:34. Ckay so the application says
under Subtitle U 513.1e to permt a fast food establishnment
use on the first floor.

And t hat's what we' re approving. The second fl oor
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s not before us. If another fast food restaurant cones in
and wants to go to and operate on the second floor, they
would have to conme in for relief if that use is not
aut hori zed there now.

| don't know what is on the second floor. M.
Smth, you had your hand us?

(Audi o interference.)

VICE CHAIR JOHN: | can't hear you. |'m sorry,
| can't hear you.

MEMBER SM TH:  Can you hear ne now?

VICE CHAIR JOHN:  You're breaking up.

(Audi o interference.)

VICE CHAIR JOHN:  You want to try again?

MEMBER SM TH. Can you hear ne?

VICE CHAIR JOHN:  Yes.

(Audio interference.)

MEMBER BLAKE: | think the matter is, at this
poi nt not hing has been approved for the second floor use.
Not restaurant or anything. |If they wwsh to goto the second
floor for a restaurant, they're going to have to go through
this entire process all over again, okay? O to get a
nodi fication of significance to do sonething on the second
floor.

They wi |l have an opportunity to review this and
we could not necessarily handicap the future Board in terns
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of its ability to do these matters. So we're wthin our
bounds.

MEMBER SM TH: Ckay, can you hear ne now?

VICE CHAIR JOHN:  Yes.

MEMBER SM TH: Ckay. So, M. Elliott, |
under stand your concerns. |'mnot necessarily tied to a fast
food restaurant going on the second fl oor.

But when we declare conditions, we have to find
from a legal standpoint a rational nexus related to the
application in front of us right now

The application in front of us right now only
concerns a special exception for a fast food restaurant on
the first floor.

The conditions, the property owner to the
potentiality of something on the second floor causing sone
type of unknown adverse inpact, we cannot do, legally.

So we cannot put in a condition that relates to
an unknown adverse i npact. For you, that may be a m nor
right. W just cannot do that froma | egal standpoint.

So that's the reason why we cannot include
Condition 17,

VICE CHAIR JOHN: kay. Ms. Shiker, did you have
anything nore? M. West?

MR, VEST: Not hing further.

VICE CHAIR JOHN: M. D Andrea?
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VMR. D ANDREA: Yes, | nean, just to comment on
t hat . I nmean, | think that was a provision that was
| nportant to the nei ghbors.

| understand if there is a bit of a |ogistical
|l oop to say, well, the second floor is not before you,
restaurants m ght be matter of right.

Therefore, there's sort of |Iike alogical or | egal
hurdle to that. | don't know if there's any other way or
creative way.

| nmean, it seens |like the applicant is still --
if there are any conditions that aren't bei ng adopted by the
Board, they are still going to be referenced in the
agr eenent .

So | don't knowif there's any other creative way
to do that. It may be that it's just not possible because
a reqgul ar restaurant, not a fast food, would be a matter of
right, and it's just sonething that the Board can't do.

| mean, | get it. | suppose | understand that.
But | just want to note that in the discussions, in the ANC
neetings, that was an inportant factor for the nei ghbors.

| would have to defer to themif that's a deal -
breaker for them because they have done nobst of the
negoti ation on that. They have done the heavy lifting.

But | just want to note, the ANC supported on the
exhi bit being adopted. W're sort of pulling stuff out now.
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| don't know if that collapses the house of cards.

But | don't know if there's any creative way to
I ncl ude that provision one way or anot her.

VICE CHAIR JOHN: Okay, so I'll address that. So
what that neans, are you saying that the ANC s support is
conditioned on the Board's acceptance of all of these
applications, all of these conditions, and i ncluding themin
t he order?

MR. D ANDREA: | believe that's howthe [ etter was
worded. Let's see. Condition on the BZA' s incorporating any
order, the conditions agreed to by the applicant and the
property owner

| mean, there's a bit of nuance there.

VICE CHAIR JOHN: Okay, let ne just say this. In
the interest of time, because |I'm going to |ose a Board
menber at 6:00 o' clock, so l'mgoing to go to Ms. Shiker who
under st ands.

MS. SH KER: So, | understand, but | want to make
sure that everybody understands the comm tnent that was made
by both the applicant and the owner, and | have gotten word
that the owner would agree in a separate MOA to these two
conditions if they cannot legally be put in the order that
woul d be enforceable by suit or arbitration, that we would
come to this agreenent because it is what we have permtted.

The owner has a letter in the record at Exhibit
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31C that they would do this. So if the Board is unable to
put theminto the conditions, | would like to reassure that
we are working in the background to make sure that we can
live up to those conditions even if they cannot be put into
t he order.

VICE CHAIR JOHN: Ckay. So | just wanted to
clarify this, because what M. D Andrea is saying is that if
the Board does not include all of these conditions in the

order, the ANC support cannot be given great weight.

And they would not be in support. It sounds
sinple, but it's quite technical. That neans we vote today,
right, and you don't get -- well, you have to -- you have to

get a full order, okay, if the ANC is opposed, okay?

So ny suggestion would be to sort this out with

the ANC. It's late and | set this for decision.
MR. D ANDREA: So, Ms. John, | just want to -- |
just want to clarify. This is a bit of a curveball. CQur

|l etter was witten prescriptive, fairly prescriptively.
This is a bit of a curveball because we had
t hought that this was going to get incorporated whol esal e.

Now t hings are getting pulled out.

Again, it's a bit of unchartered waters. | don't
want to say that we necessarily will not support. Really,
it's what the -- the vision of the ANC is what nmkes the

nei ghbors happy makes us happy.
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So if they are in support, | nean, we m ght have
to do a technical anmendnent at sone point, but | don't know

that it necessarily quashes the ANC s support.

VI CE CHAIR JOHN: Well, | don't hear any of the
| awers chimng in, so | believe |I'm correct. So, M.
Shi ker, the ball is in your court.

If we vote today --

M5. SHI KER: | think Ms. Elliott wanted to say
sonething and then | could --

VICE CHAIR JOHN: Let me just -- let ne just
finish what | need to say. GCkay? I|I'magoing to | ose a Board
menber at 6:00 o' cl ock.

That nmeans we have to deliberate and vote by 6: 00
o' cl ock. Now, we can postpone this for decision. You sort
things out with the ANC and they can send in a new letter
wi t hout the conditions, without conditioning their support
on including all of these conditions which the Board cannot
do.

Okay? The Board will reference the conditions
that are not in the order. So everyone will know that the
owner agreed to these conditions.

But they're not enforceable. Wat happens i s when
you go to get your certificate -- did | say certificate of
occupancy? C of O then these conditions can be enforced.

I f you don't have that condition space where you
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say it wll be, then you won't get your C of O So that's
how t hi s wor ks, okay?

Now, we can continue this, hopefully before the
recess, and sort everything out with the ANC and provi de an
anended |l etter of support.

And then we decide. That's my suggesti on.

MS. SHI KER: Chair John, can Ms. Elliott speak,
and then can | address the ANC letter?

VI CE CHAI R JOHN: Yes, Ms. Elliott? |'msorry,
| didn't see your hand was still up. Sorry.

MS. ELLIOTT: It's all right. First of all, the
offer that M. Shiker nade on behalf of the owner of the
property that we could incorporate or deal with the two
conditions that m ght be renpoved under your jurisdiction in
a contract or MOA that is enforceable either as M. Shiker
said by arbitration or by suit is fine with the extended
nei ghbors.

| also think that M. -- | nean, | think what our
ANC representative was saying is that he would -- the letter
is witten with a little bit of squishiness in it, and that
as long as the conditions, except for those two and the one
about the street out front, and then |I think it was 16 as
well, there could be a vote today and then they would do a
technical anendnment to renove perhaps the four conditions
that you' ve identified.
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And | think part of what our ANC comm ssioner is
trying to do and what we the neighbors are trying to do,
specifically given Ms. Shiker's representation with respect
to the property owner, is ensure that a vote can happen t oday
because we know one of the things that was very inportant to
Taco Bell was that they get their approval today, have the
vote today, because of their build out schedule.

And given what they are doing for the neighbors
I n exchange for our support for the fast food, we also
appreciate what they need to do in terns of their business
nodel .

M5. SH KER: Thank you, Ms. Elliott. And | would
just add that in reading the ANC 6B letter, it does say that
t he ANC 6B support is on the BZA i ncorporating a uni que order
that conditions agreed to by the applicant and the
residential and commerci al nei ghbors as outlinedin this BZA,

but it does authorize Comm ssioner D Andrea to represent the

Boar d.

And | think that so far as | ong as the conditions
are -- the intent of the conditions are incorporated and
Exhibit 22B is referenced as the agreenent, | don't believe

that the ANC 6B letter is technically defective at all

| think that their support can still be consi dered
support w thout even a technical amendnent of their letter,
especially given the long history of what the ANC 6B s vote
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was.

VI CE CHAI R JOHN: Ckay, let nme ask Ms. Mehlert.
Ms. Mehlert, when can we set this for decision? | heard what
you sai d.

Let ne see. And it's never good to say the Board
has to decide sonething on a particul ar day.

M5. MEHLERT: | nean, you can set up for decision
at any of the days in July. W've got three nore hearing

dat es.
VICECHAIR JOHN: Is July 17 -- we've been putting

a lot of things on for July 17.

MS. MEHLERT: No, July 17, it will be a little
busy. There are sone decisions that have been added to July
24, plus what will be five hearing cases.

So it's up to you. | don't know --

VI CE CHAI R JOHN: How many cases do we have on t he
17t h?

M5. MEHLERT: There are six cases including an
appeal .

VICE CHAIR JOHN:  And the next week?

MS. WMEHLERT: On the 24th, there will be five
heari ng cases.

VICE CHAIR JOHN: But no appeal ?

MS. MEHLERT: But no appeal .

VICE CHAIR JOHN. Ckay. Let nme go back to the
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Board. |1'mgoing to address the Board. M. Bl ake and Board
Menmber Smith and Dr. Inmanura, do you read this ANC |l etter as
not i nposing a condition?

MEMBER SMTH. | don't particularly see it that
way. It means that M. D Andrea is just authorized to
represent, but not necessarily to ne holds that power to
sol el y make that deci sion.

VI CE CHAI R JOHN: Ckay. So let's do this. So,
have you all nmade your closing statenents? Ckay. So I'm
goi ng to excuse everyone and thank you very nuch for your
testinony and being here at al nost 6:00 o' clock on the day
before July 4, and | wish you all a very happy Fourth.

And then I"'mgoing to talk to the Board. Pl ease
listen in and see where we end up. Gkay? So thank you.

M5. SHI KER: Thank you.

VICE CHAIR JOHN: Thank you. Okay, | wll hear
from everyone. | haven't heard fromthe |awers, and so |
have to assunme that |'m doing anything that's incorrect.

And the way | read this ANC 6B letter, it says
it's conditioned -- ANC 6B s support for the requested fast
food and side setbacks special exceptions is conditioned on
the BZA's incorporating any order it my issue, the
conditions agreed to by the applicant and property owner, any
references as outlined in Exhibit 22B.

And there's no exception for whatever the Board
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may decide. So it's yes or no. So, it seens as if the ANC
Is fine with taking another crack at this letter and del eti ng
the conditioned | anguage that | just read.

And then the Board can cone back and vote. So
["I'l hear fromyou first, M. Smth.

MEMBER SM TH: And it seens to ne that, and that
was brought about, the conversation was brought about by Ms.
Elliott, that they are confortable wth taking another crack
at witing the letter.

It seens that the representatives from Taco Bel |
want to take the risk of the interpretation of M. D Andrea
representing the Board.

But what was i nteresting through that was | didn't
hear M. D Andrea say that he believes that he has the power
to do such.

So, | agree with your approach on this one from
t he standpoi nt of being cautious, close the hearing subject
to this additional information fromthe ANC, a new |etter,
and we'll vote at a |later date.

VICE CHAIR JOHN: kay, Dr. |mamura? I''m
switching up the order.

COW SSI ONER | MAMURA: Thank you, Madam Vice
Chair. Certainly, | think your proposal plan for the Board,
it sounds reasonabl e.

However, it's not as if all parties were hoping
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for or would like a vote today and that they would resolve
this matter outside the conditions that we have before us.

So | think it's reasonabl e.

VICE CHAIR JOHN: Thank you. M. Bl ake?

MEMBER BLAKE: Yes, |'ll speak first for nyself.
As | reviewall these conditions, | think that |'min support
of the application.

| also believe that these conditions are not
unr easonabl e and they were negotiated wwth the parties. CQur
i ssue plainly is that certain things are not wthin our
jurisdiction.

We do not know that the ANC, because it has a
conditional support, did actually the other parties in
support of, well, obviously, Ms. Elliott already indicated
that she'd be confortable with an MOA, | suggest that the MOA
coul d be drafted up.

| would Iike to see it and the ANCwite a letter
clarifying its position, and maybe that condition would
acknow edge an MOA.

W' ve already indicated that we would be willing
to reference the entire order in the order, so it would be
I ncor por at ed.

So the issue is clarity fromthe ANC. | would be
confortable waiting for the ANC, until next week, although
| don't know what the neeting schedule is for the ANC and if
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they could have a special neeting to address this issue, so
that we could have a clean and clear record to have a
deci si on.

But | do think the intent is to, at |east fromny
perspective, is to do this, is just that those two issues
don't quite fit wwth our jurisdiction.

Sotherefore, it would be difficult toincorporate
themin their entirety. So | would give both parties one
week or so just to iron this out so we have a clean record
SO we can vote.

VICE CHAIR JOHN: Ckay. Al right. M. Young,
can you let M. Shiker back in, please? GCkay, M. Shiker,
so | don't know if you were listening.

So here's nmy proposal to you, that the ANC take
anot her crack at the letter, renove that condition | anguage.

And since the proposal is to draft an MOA, with
the conditions, including the conditions that we are not
going to include, so those conditions should be del eted from
Exhi bit 22B.

So the lawers wll just sinply incorporate
Exhi bit 22B wi t hout conditions, wthout, yes, 16, 17, 18, and
20.

M5. SHI KER: And | would want to hear from
Commi ssioner D Andrea if they can get this on the ANC
neet i ng.
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| know that they have a neeting on the 9th, which
woul d be ideal since we have attended so many ANC neeti ngs.

And i f given our permtting schedule, if there was
any way that this could be -- if that is the way the Board
sets this up for decision on the 17th, just because we are
-- we're just -- our permt schedule -- that would work so
much better.

And | al so understand that Ms. Elliott is away on
the 24th. So, she was concerned about that as well. | had
gotten sone information about that.

So | understand the Board' s position. | do believe
there's wiggle room but |I'mhopeful that if M. D Andrea can
comrit to getting this on the 9th then we could have a letter
in the record very quickly and we will continue our very
close work with the neighbors |ike we have done throughout
t hi s whol e process.

VICE CHAIR JOHN: Ckay, so we have an appeal. |
tried to get youin on the 17th. W have an appeal that day,
so, yes, we don't want to be here until 7:00 o'clock again.
So here --

M5. SH KER  This would not be another hearing.
The hearing has been cl osed.

VICE CHAIR JOHN: | know, but -- | know.

(Si nul t aneous speaki ng.)

VICE CHAIR JOHN: W have an appeal. W have an
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appeal and five cases. Ckay? So how about if you woul d
del ete those conditions, 6, 16, 17, 18, and 20, and put them
In an MOA as an attachnent. OCkay? And then submt a clean
Exhibit 22B. And we wll incorporate Exhibit 22B into the
order, which will be enforceabl e.

The MOA wi |l not be enforceabl e by the Board, but
It will exist as a docunent that nenorializes what you all
have agreed to. Ckay? But you will -- the parties can
enforce separately through arbitrati on or what ever you agree
to. And | think --

( Si nul t aneous speaki ng.)

M5. SHHKER Once we are able to submit this to
the record, which mnmy understanding is that Conm ssioner
D Andrea has indicated that he would be able to put this on
the agenda for the 9th, | just got word, so that would be
excellent, so we could have this all submtted very quickly,
would this be a decision case or is there going to be a
conti nued hearing?

VICE CHAIR JOHN: So I'm going to close the
heari ng and the record and we'l|l set it for decision with the
request that those two docunents only be submtted into the
record, and the Board will not be taking any nore testinony
or accepting any nore records, | nmean subm ssions.

M5. SHI KER And so the document w il be the
additional -- the revised conditions in a new docunent so
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that can be specifically referenced, and then we'll show the
MOA of the remaining conditions that will not be enforceable
by the Board order.

And then the other document wll be ANCs
clarification letter?

VICE CHAIR JOHN:  Yes.

M5. SHI KER:  Thank you.
VICE CHAIR JOHN: So three things, t he

clarification letter, a clean 22B, and then the MOA or MU

or whatever it is you'regoingtocall it, and we wll -- the
| awyers will just reference that agreenent that says the
parti es have agreed separately. kay?

A.  Thank you very much.

VICE CHAIR JOHN: kay, thank you very nuch
Have a great Fourth, everybody. Bye. Ckay, Ms. Mehlert.
So it's for the 24th?

M5. MEHLERT: You want it for the 24th?

VI CE CHAIR JOHN: Wll, it's up to you. Five
cases and an appeal .

( Si nul t aneous speaki ng.)

MS. MEHLERT: | think, | nean, if it's just a
decision, | think the 17th should be fine. But it's totally
up to you.

VICE CHAIR JOHN: Ckay, |'m |l ooking at ny Board
menber s.
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COW SSI ONER | MAMURA:  The sooner the better.

VICE CHAIR JOHN: Ckay. Al right, so let's do
the earlier date. And then we have to notify the parties
when the docunments should be subm tted.

M5. MEHLERT: So the ANC neeting | think is on the

9th. So you want to give it until the 11th or 12th for the

ANC, for all the docunents, | guess?
VICE CHAIR JOHN:  Yes.
M5. MEHLERT: Okay, does the 11th work, Thursday?
VICE CHAIR JOHN:  Yes. Yes.
MS5. MEHLERT: Ckay.
VICE CHAIR JOHN. Ckay, thank you. Do we have
anyt hi ng el se?

M5. MEHLERT: There's still Application 21091 to
deli berate on. The applicant did submt the revised plat.

VICE CHAIR JOHN: W are going to | ose -- please
call that case. W are going to |ose a nenber

COMM SSI ONER | MAMURA: | urge the Board to reach
a deci sion expeditiously.

VICE CHAIR JOHN: Ckay. So if you can give us
five mnutes, Dr. | manura?

COW SSI ONER | MAMURA:  Yes.

VICE CHAIR JOHN: Ckay.

COWM SSI ONER | MAMURA: As long as this case
doesn't go unnecessarily --
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VI CE CHAIR JOHN: No, it will be five m nutes.
kay, please call that case, Ms. Mehlert. | totally forgot.

MS. MEHLERT: No probl em So the last is, it's
back for the Board's decision. It's Application 21091 of
Freedom 828 21st Street Northeast LLC

This is a self-certified application pursuant to
Subtitle X Section 901. 2 for speci al exception under Subtitle
E Section 204.4 for a rooftop and upper floor elenent
requi renents of Subtitle E Section 204.1 to all ow renoval of
a rooftop architectural el enent, and Subtitle E Section 207.5
to allowthe rear wall of a road building to extend farther
than 10 feet beyond the farthest rear wall of any adj oi ning
residential building on an adjacent property.

Again, this is constructing a third story and
three-story rear addition onto an exi sting two-story attached
princi pal dwelling for conversion to a three-unit apartnent
house.

It is located in the R4 zone at 828 21st Street
Nort heast, Square 4495, Lot 5.

VICE CHAIR JOHN: Thank you. M. Cross? Can you
hear me, M. Cross? Pardon?

MR, CRCSS:. | thought we closed the case, but |I'm
her e.

VICE CHAIR JOHN: Ckay. Wre you able to submt
t he updated plat?
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MR CROSS: I'msorry, | mght have m ssed your
statenent, switching --

VICE CHAIR JOHN: Were you able to update the
record wwth the revised plat?

MR CROSS: Yes, ma'am the revised plat has been

submtted for your review.

VICE CHAIR JOHN: Ckay, let nme just -- and that
woul d be at exhibit -- okay, here we go, it's Exhibit 40.
Ckay. Thank you.

And di d you have any cl osing comments, M. Cross?

MR, CRCSS. No, ma'am | appreciate the tinme and
consi der ati on.

VICE CHAIR JOHN: Ckay, thank you. Have a good
Fourth. Okay, is the -- oh, I"'mgoing to close the record
and the hearing. |Is the Board ready to deliberate? Yes.

So, the only issue | had with this application was
the 10-foot -- the extension nore than 10 feet beyond the
rear wall .

And in | ooking at the application, | thought that
the applicant's presentation did not show that there would

be any adverse inpact on the adjacent properties.

And the Ofice of Planning recomrends approval.
|"m going to give great weight to the Ofice of Planning' s
anal ysi s and recomrendati ons.

And | believe that the ANC submtted a letter in
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support in Exhibit 38. And | forgot to also nention that the
renoval of the cornice and the resulting design is quite
I nproved fromwhat was originally submtted.

So | don't think that -- | think it is consistent
with the designthat's on the street, that particul ar street.
And so | don't have anything nore that |I'd like to add. And
| don't know if any Board nenber w shes to add anything
Board nenber Smth? Dr. |nmanura?

COW SSI ONER | MAMURA:  The only thing | woul d add,
Vice Chair John, is that | think the additional 13 feet is
a bit egregious, beyond the 10 feet that's being -- it's a
matter of right.

And | think while the nei ghbor to the north signed
t he no objection statenent that was provided by M. Cross for
themto sign, | didn't have a whole lot of -- | didn't have
-- |1 didn't have confidence that they really understood
per haps maybe the inpact of the scale of the design scope.

VWhile the design is inproved from the original
subm ssion, |'munconfortable with the requests for 23 feet,
13 feet beyond matter of right, and that the shadows that are
bei ng cast do extend beyond the right of way up or down into
per haps anot her property.

So it's not just the adjacent property to the
north, but it's getting beyond other properties beyond the
right of way, which is pretty significant.
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So I"munconfortable with this application.

VICE CHAIR JOHN. Ckay. M. Bl ake?

MEMBER BLAKE: |'min support of the application.
| do agree with Dr. Imanura. That is a very sizeable rear
addi ti on. However, the shadow studies as well as the
testi nony provided by the Ofice of Planning did support and
I ndi cated it woul d not cause an adverse i npact to nei ghbori ng
properties.

| also was encouraged by the support of the ANC
which in a previous case in this area was very adamant about
size and the rear yard extension.

And | believe that they were in support, stating
no i ssues or concerns. | did have sonme initial concerns with
t he facade froma visual intrusion perspective, but | thought
that was anply resolved by the work that M. Cross did to
redesi gn the facade and reflecting the conments nade by the
O fice of Planning.

So, | amin support of the application. And I
believe the applicant net the criteria for approval for both
| evel s of request.

VICE CHAIR JOHN: Thank you, M. Blake. So the
only thing | would add is that this is a fairly long | ot and
even with the addition, there is still a rear yard of 29
feet.

So, | believe that might mtigate the potenti al
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| oss of light and air because there is a sizeable rear yard
remai ni ng.

And | woul d just add that comment to the rationale
for supporting the application. |'mjust scrolling through
to make sure | got that |length correctly.

So, | don't -- did you want to add anyt hi ng nore,
Dr. Imanmura, or can we just nove on?

COW SSI ONER | MAMURA: O can we just nove on?
|'ve been wanting to nove on the | ast couple of hours.

VI CE CHAI R JOHN: Ckay, let's take that. Let's
i magi ne that that ended the question. D d you want to add
anything, Dr. |manura?

COW SSI ONER | MAMURA:  No, MadamVice Chair. |I'm
not sure that | see the 29 feet that you see.

VICE CHAIR JOHN: Ckay, so | was --

COW SSI ONER | MAMURA: 1"l look at it but --

VICE CHAIR JOHN: | was taking ny nunbers fromthe
O fice of Planning report which showed what the remaining
rear yard would be. | hope | got that right but --

COW SSI ONER | MAMURA: 27 feet 3 inches is what
| see based off of the drawi ng set but --

VICE CHAIR JOHN: Yes, | | ooked at that and --

COW SSI ONER | MAMURA:  But | see that I'min the
mnority there, but I'mprepared to nove forward so everybody
can enjoy their home.
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VICE CHAIR JOHN:  So, Dr. |manura, where were you
finding that 27 feet? Is it on the revised plat? O is it
on the architectural --

COW SSIONER | MAMURA: It is in the revised plat.

VICE CHAI R JOHN: Ckay, so let's look at the
architectural draw ngs, because that's what they're going to
have to conply with. Let's see.

| think that's Exhibit 29. [|'mlooking at their
presentati on.

MEMBER BLAKE: The issue was the three feet that
t hey chopped off the back, right? So one is inconsistent,
27.3 versus 29.3 in the witten report.

VI CE CHAI R JOHN: kay, so what they presented
today -- what they presented today is in their presentation
plan. And they said the presentation is what we're supposed
to l ook at, and they were supposed to correct the plat.

So, looking at this --

COMM SSI ONER | MAMURA:  Thi s seens to happen a | ot.

VICE CHAIR JOHN:  Pardon?

COMM SSI ONER | MAMURA:  Thi s seens to happen a | ot.

VICE CHAIR JOHN: Yes. So looking at, Dr.
| mnmura, |ooking at Exhibit 21, that's the presentation,
there is 16 feet and 10 feet 7, that's 26 7, and there's a
deck.

COMM SSI ONER | MAMURA:  So even in the drawi ng set,
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it shows 27 feet 3 inches with a 5-foot deck.

VICE CHAIR JOHN:  If the deck is -- | don't know
If the deck is over four feet, | need to | ook at --

COW SSI ONER | MAMURA:  The deck shows 5 feet high.

VI CE CHAI R JOHN: The deck is 4 feet, so it's
bel ow 4 feet. Ckay, we can --

MEMBER BLAKE: How about we have M. Cross cone
back and clarify?

VICE CHAIR JOHN: And this says the rear yard is
20 feet looking at -- M. Cross, can you help us | ook at
Exhi bit 39 and your PowerPoint? That's slide 21, | believe.

MR, CRCSS:. Yes, | believe the discrepancy between
the OP report and what has been subnmitted is in fact the 3
feet, and the difference between neasuring fromthe rear of
t he deck versus the rear of the buil ding.

Currently, if measured fromthe rear yard to the
rear of the building, we have 27' 3" plus 5 feet, or 32 feet
3 inches.

| f you subtract the three feet that we took out
of the building fromthat, or add three feet to our buil ding,
whi ch we renoved three feet fromthe rear yard, we get to the
29 feet 3 inches that was referenced in the OP report, which
was based on the original design.

VICE CHAIR JOHN: So is it deck counted if it's
4 feet or less? Does it have to be below 4 feet to not
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count ?

MR CROSS: This deck is shows at all levels. So
It would be a projection fromthe building that woul d not be
allowed in the rear yard.

"' m not sure how you would | abel the rear yard,
but the required rear yard would have to exist beyond the
deck, if that hel ps.

VICE CHAIR JOHN: Yes, and so based on this, the
rear yard then is 20 feet.

MR CROCSS: The required rear yard is 20 feet.
We are providing 27 feet 3 inches that would conply with the
required rear yard.

VICE CHAIR JOHN:  So thi s shoul d have been -- this
is not clear. |I'mlooking at Exhibit 21 that's in Exhibit
21, 21, | can't calculate the rear yard fromthis.

| see lines that say 20 feet, rear yard. And then

there's sonething that | ooks like a patio and a deck. kay,

so we exclude the patio, the deck, and so the distance from
that line is 20 feet to the deck, not counting the steps.
What is that distance?

MR, CRCSS: I'"'m sorry, |1'm having trouble
foll owing you. The Exhibit 21 | have is a letter of support
from G egory Col dstein.

VICECHAIR JOHN: |I'msorry. |I'msorry. 39. 39

I S your presentation.
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MR CROSS: Gkay, very good.

VICE CHAIR JOHN:  And then go to 21.

MR CRCSS. Page 217?

VI CE CHAIR JOHN:  Ri ght.

MR CROSS: And so that's the very |ast page of
the presentation for -- okay. Yes, so that's page | abel ed
BZA 14. Correct.

So, inthis, this is the grading and | andscapi ng
plan. In this, we're sinply show ng that the required rear
yard is 20 feet.

That line is going to -- it happens to be where
the | andscaping feature is here in this rear patio. It has
no relationship to the buil di ng what soever.

Again, this is a grading and | andscapi ng pl an.

VICE CHAIR JOHN: So do you have a slide that we
can reference in the order?

MR, CRCSS: Well, yes, | would say the plat that
was updated as well as Page 4 of the presentation, which is

al so BZA 04, shows the building that is a 23-foot projection.
That's a 5 foot rear deck and the resulting space
beyond the deck of 27 feet 3 inches, which is inclusive of
a required rear yard of only 20 feet.
VICE CHAIR JOHN: Ckay. kay. So, the Ofice of
Pl anning's report hen would say 29 if they took off the two
feet, right?
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MR CRCSS: Ri ght . | think if they were to rewite
their report today, it would be 32 feet because it would be
adding 3 feet to the rear yard, and that's consistent with
the plan shown here, which is 27 feet 3 inches plus the 5
feet of the deck, is howl believe they were referencing that
nunber .

VICE CHAIR JOHN:  Ckay.

MR CRCSS: To the rear wall of the building.

VICE CHAIR JOHN: Ckay, and in the interest of
time, can you look at the plat and let's nake sure that new
pl at says what you just said that, Exhibit 40.

MR, CRCSS: Yes, ma'am So the new plat al so has
t hose sanme di nensions. It has a dinmension from the rear
property line to the furthest point of the rear deck of 27
feet 3 inches.

It has a 5-foot rear deck. Combi ned, that would
be at 32 feet fromthe property line to the building, which
is 3 feet longer than the 29 feet referenced in the original
COP report.

VICE CHAIR JOHN. Ckay, thank you. Al right,
thanks, M. Cross. So we're going to close the record and

t he hearing again. Thank you.

kay, so Dr. Ipmamura, |I'm not going to say
anything. |'mjust going to |l ook at you to nake sure |I don't
say the wong thing.
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COW SSI ONER | MAMURA: | think |'m prepared to
nove forward.

VICE CHAIR JOHN: Okay. All right. So, I'll make
a notion to approve Application Nunber 21091 as capti oned and
read by the secretary and ask for a second. M. Bl ake?

MEMBER BLAKE: Second.

VICE CHAIR JOHN: Ms. Mehlert, would you pl ease
take the roll call?

M5. MEHLERT: Pl ease respond to the Vice Chair's
notion to approve the application. Vice Chair John?

VICE CHAIR JOHN:  Yes.

MS. MEHLERT: M. Smth?

MEMBER SM TH:  Yes.

MS. MEHLERT: M. Bl ake?

MEMBER BLAKE: Yes.

MS. MEHLERT: And Dr. | manura?

COMM SSI ONER | MAMURA: Thank you for your
patience, Ms. Mehlert. | wll abstain.

M5. MEHLERT: |'msorry, | mssed that.

COW SSI ONER | MAMURA: | abst ai n.

M5. MEHLERT: Ckay. Staff for the vote is 3-0-2
to approve application 21091 on the notion nade by Staff
Chair John and seconded by M. Bl ake and one abstention and
one Board nmenber not participating.

VI CE CHAIR JOHN:  Thank you so nuch, Ms. Mehlert.
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Is that all for today?

M5. MEHLERT: Yes.

VICE CHAIR JOHN: Ckay. So I'll see everyone next
week. Happy Fourth. Happy Fourth, Dr. | manura.

COW SSI ONER | MAMURA:  Thank you.

VICE CHAIR JOHN: Enjoy. | appreciate you givVving
us sone tinme to finish this up. Thank you.

COW SSI ONER | MAMURA: MWy pl easure.

VICE CHAIR JOHN: Thank you.

COW SSI ONER | MAMURA:  Have saf e Fourth, everyone.

(Wher eupon, the above-entitled mtter was

concl uded at 6:20 p.m)
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