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P-RROCEEDI-NGS
(9:35 a.m)

CHAI RPERSON HI LL: Good norning, |adies and
gent| enen, Board of Zoning Adjustnent. Today is May 8th.
The public hearing will please cone to order.

My name is Fred Hill, Chairman of the District
of Col unbi a Board of Zoning Adjustnment. Joining nme today
are Board nmenbers Lorna John, Carl Blake, and Chrishaun
Smth, and Zoning Comm ssi oner Tammy Sti dham

Today's neeting and hearing agenda are on the
O fice of Zoning's website. Please be advised that this
proceeding is being recorded by a court reporter and is
al so webcast |ive via Wbex and YouTube Live. The video
of the webcast will be available on the Ofice of Zoning's
website after today's hearing.

Accordi ngly, everyone who is |istening on Wbex
or by telephone will be nuted during the hearing. Also
pl ease be advised that we do not take any public testinony
at our decision neeting sessions. |f you're experiencing
difficulty accessing Wbex or with your tel ephone call-in,
then please call our OZ hotline nunber at 202-727-5471 to
recei ve Webex call-in instructions.

At the conclusion of decision neeting session,
| shall, in consultation with the O fice of Zoning,

determ ne whether a full or summary order nmay be issued.
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A full order is required when the decision it contains is
adverse to a party, including an affected ANC. A ful
order may al so be needed if the Board's decision differs
fromthe Ofice of Planning's recommendation. Although
the Board favors the use of summary orders whenever
possi bl e, an applicant may not request the Board to issue
such an order.

In today's hearing session, everyone who's
| i stening on Webex or by tel ephone will be nmuted during
t he hearing, and only persons who have signed up to
participate or testify will be unmuted at the appropriate
time. Please state your nane and hone address before
providing oral testinony or your presentation. O al
presentations should be limted to a summary of your nost
i nportant points. \When you're finished speaking, please
mut e your audi o so that your m crophone is no | onger
pi cki ng up sound or background noi se.

Al'l persons planning to testify either in favor
or in opposition should have signed up in advance. They
will be called by nane to testify. |If this is an appeal,
only parties are allowed to testify. By signing up to
testify, all participants conplete the oath or affirmation
as required by Y 408.7.

Requests to enter evidence at the tine of the

online virtual hearing, such as witten testinony or
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addi ti onal supporting docunments other than live video,

whi ch may not be presented as part of testinony, may be

al l owed pursuant to Subtitle Y 103.13, provided that the
person nmaeking the request to enter an exhibit explain, A,
how t he proposed exhibit is relevant, B), the good cause
that justifies allowing the exhibit into the record,

i ncl udi ng an expl anati on of why the requester did not file
the exhibit prior to the hearing pursuant to Y 206, and,
C), how the proposed exhibit would not unreasonably
prejudi ce any parties. The order of procedure for special
exception and variances are pursuant to Y 409.

At the conclusion of each case, an individual
who was unable to testify because of technical issues may
file a request for leave to file a witten version of the
pl anned testinony to the record within 24 hours foll ow ng
the conclusion of public testinony in the hearing. |If
additional witten testinony is accepted, the parties w ||
be allowed a reasonable tine to respond as determ ned by
t he Board.

The Board will then nmake its decision at its
next neeting session, but no earlier than 48 hours after
the hearing. Moreover, the Board may request additional
i nformation, specific information to conplete the record.
The Board and the staff will specify at the end of the

heari ng exactly what is expected and the date when persons
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must submit the evidence to the Ofice of Zoning. No
ot her information shall be accepted by the Board.

Finally, the District of Colunbia
Adm ni strative Procedures Act requires that the public
heari ng on each case be held in the open before the
public. However, pursuant to Section 405(b) and 406 of
that Act, the Board may, consistent with its rules and
procedures and the Act, enter into closed neeting on a
case for purposes of seeking | egal counsel on a case
pursuant to D.C. Oficial Code Section 2-575(b)(4) and/or
del i berating on a case pursuant to D.C. Oficial Code
Section 2-575(b)(13), but only after filing the necessary
public notice and, in the case of an energency cl osed
neeting, after taking a roll call vote.

Madam Secretary, do we have any prelimnary
matters?

MS. MEHLERT: Good norning, M. Chairman and

menbers of the Board. There's one agenda change for
today. That's Application Nunmber 21109 of Jenml’s
Corcoran, LLC, has been postponed to July 3rd, 2024.
Al so, the Chairnman has reviewed and granted a waiver to
allow late filings into the record -- old case record
pursuant to Subtitle Y, Section 206.7, and Section 103.13.

Any other late filings during the course of

today's live hearing should be presented before the Board
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by the applicant or parties or witnesses after the case is
called. Any other prelimnary matters will be noted when
the case is called today.

CHAI RPERSON HI LL: Thank you. So you nay go
ahead and call our first case.

M5. MEHLERT: First case in the Board' s neeting
session today is on the expedited review calendar. It's
Application Nunmber 21122 of the 3363 Chestnut Revocabl e
Trust, under agreenent dated June 27, 2023. This is a
self-certified application pursuant to Subtitle X, Section
901. 2, for a special exception under Subtitle D, Section
5201, on the accessory structure building area
requi rements of Subtitle D, Section 1105.3

This project is to construct additions to two
exi sting accessory structures in the year yard of an
exi sting detached principal dwelling with three accessory
structures. Project is located in the R 1B/ GI and R-3/GT
zones at 3238 R Street, Northwest, Square 1280, Lot 1015.

CHAI RPERSON HI LL: Ckay. Gkay. All right.
Well, good norning, everybody. | see everybody. | think
we probably all know or are famliar with this |ocation or
have had an opportunity to visit, | would think. And I
reviewed the record and the analysis that the Applicant
had provided us, as well as that of the Ofice of Planning

and t he ANC.
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As you have seen fromthe record, this is an
expansion of a few of the buildings there. And | think
that, actually, the Ofice of Planning's report | found
the nost helpful in terns of their analysis of the
expansi on and then also the regulations that we are
supposed to look at in terns of determning if this is
neeting the criteria for us to grant the relief. | do
believe it is neeting the criteria for us to grant the
relief, and I'mgoing to be voting in favor of the
application.

M. Smith, do you have anything you'd like to
add?

MEMBER SM TH. | have nothing to add. | agree
with your testinony regarding this case, Chairman Hill
| "' m supportive as wel |.

CHAI RPERSON HI LL: Thank you.

M. Bl ake?

MEMBER BLAKE: |'min support of the
application. | believe the Applicant has net the burden
of proof, and I'Il be voting in favor.

CHAI RPERSON HI LL: Thank you.
Conmmi ssi oner Stidhanf? You're on nute,
Commi ssioner. Yep. Now we can hear you.
COW SSI ONER STI DHAM  Okay. Sorry. Wat |

said is | agree with what's already been stated and w ||
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be voting in support as well.

CHAI RPERSON HI LL:  Thank you.

Vi ce Chair John?

VICE CHAIR JOHN: | have nothing to add, M.
Chairman. | agree with your conmments, as well as -- |
woul d give great weight to OP's analysis and
reconmendat i ons.

CHAI RPERSON HI LL:  Thank you.

Al right. 1'mgoing to go ahead and nake a
notion to approve Application Nunber 21122 as capti oned
right by the Secretary and ask for a second.

Ms. John?

VICE CHAIR JOHN:  Second.

CHAI RPERSON HI LL: The notion has been made and
seconded.

Madam Secretary, if you could take the rol
call, please.

M5. MEHLERT: Respond to the Chair's notion to
approve the application.

Chairman H Il ?

CHAl RPERSON HI LL:  Yes.

M5. MEHLERT: Vice Chair John?

VICE CHAIR JOHN:  Yes.

M5. MEHLERT: M. Smth?

(No audi bl e response.)
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M5. MEHLERT: M. Bl ake?

MEMBER BLAKE: Yes.

M5. MEHLERT: And Conm ssioner Stidhanf

COW SSI ONER STI DHAM  Yes.

M5. MEHLERT: Staff records the vote as five to
zero to zero to approve Application 2122 on the notion
made by Chairman Hi |l and seconded by Vice Chair John.

CHAI RPERSON HI LL: You nmay call our next one.

MS. MEHLERT: Next case in the neeting session
I's Application Nunmber 19887A of Janet Stedman. This is a
request pursuant to Subtitle Y, Section 703, for a
nodi ficati on of consequence to nodify a condition of
approval adopted in BZA Order Nunber 19887 issued April
1st, 2019.

This is to elimnate condition nunber 10 of the
original order and allow a storage shed |ocated on the
exterior of the building to be used as trash storage. The
project is located in the RF-1 zone at 1724 North Capitol
Street, Northwest, Square 3105, Lot 72. And as a
prelimnary matter, | will note the Applicant submtted a
notion to postpone the Board' s deci sion.

CHAI RPERSON HI LL: Ckay. Wiere's the notion to
post pone?

M5. MEHLERT: I n Exhibit 19.

CHAI RPERSON HI LL: Okay. The notion to
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postpone is fromthe ANC, or is it just fromthe
Conmmi ssi oner ?
M5. MEHLERT: OCh, it's fromthe Applicant. It

sounds |ike they were going to be traveling today, so they

wanted, | guess, to postpone the Board's --

CHAI RPERSON HI LL: Oh. [I'msorry. GCkay. |
guess -- I'lIl look to ny fellow Board nenbers. | nean,
guess |, when | was reviewing this, was a little confused

as to whether or not this is sonmething we woul d have the
Appl i cant before us for.

Do you all think you have enough information or
you wi Il have enough information to vote on this w thout
speaki ng to anybody? Anybody can speak. I'll wait.

VICE CHAIR JOHN: So the only question | had,
which |I don't know if the Board needs to answer -- the
architectural plans show that there's a shed, but the
Applicant is not seeking relief to nodify the plans. So,
If the shed wasn't on the original application and the
Appl i cant needs zoning relief, then |I think the Applicant
woul d have to cone back to the Board if there is no
request in this application for zoning relief.

So that's the only area | amunclear of. But |
didn't think I needed to speak to the Applicant to grant
relief -- to consider the relief for renoval of the

condition based on OP's anal ysis and recommended change,
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11

to just clarify the condition.

COMWM SSI ONER STI DHAM  They were going to
continue to use the shed, correct?

VICE CHAIR JOHN: Pardon?

COW SSI ONER STI DHAM  They were going to
conti nue to use the shed?

VICE CHAIR JOHN: Yes. Yes. They want to use
the shed for trash instead of storing it indoors.

CHAI RPERSON HI LL: GCkay. And | guess this is
the one that the notion -- there was a notion to postpone
fromthe ANC, correct, Madam Secretary?

VICE CHAIR JOHN:  From the Applicant.

CHAI RPERSON HI LL: There's one fromthe
Applicant, and then it |looks like there's also with the --
that's right.

M5. MEHLERT: Yeah. The Board's deci sion was
post poned by two weeks previously. It was originally

schedul ed on April 24th.

CHAI RPERSON HI LL: ©Ch. Ckay.

M5. MEHLERT: And so the ANC had requested
t hat .

VICE CHAIR JOHN:  So the ANC submitted a
report.

MEMBER BLAKE: M. Chair?

VICE CHAIR JOHN: Yep. Go ahead. |'msorry.
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12

MEMBER BLAKE: Vice Chair John, if you're done,
| have a comment.

VICE CHAIR JOHN:  Yes, |'m finished.

MEMBER BLAKE: Okay. | did reviewthis, and |
do think that the consent cal endar doesn't require,
obviously, testinony froman applicant. 1In this
particul ar case, though, | first would deny the request to
-- and address the application right now. From ny
perspective, | think the application should be renoved
fromthe consent cal endar and placed on the hearing
schedul e for a future date.

This is actually fairly -- it's a use -- the
original one was a use variance, but this nodification is
actually fairly significant. As it's witten, | believe
t he nodification should be deni ed because they're
basically saying renove the trash requirenent for the
restaurant in a residential zone. A nodificationis
proposed by the O fice of Planning, which may be what they
i ntended to request.

It m ght be possible, but there are a nunber of
guestions that really do need to be answered to do that.
For exanple, is this on public property or is it private
property? If it's not on private property, the approval
woul d be specul ative and the request woul d not be possible

without a permt for public space.
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And there are a nunber of concerns that are
rai sed by ANC in the report, as Vice Chair John nentioned,
regarding the use of outside trash storage. The bottom
line is if there's an issue with rats if it's inside, it's
going to be even worse in the alley. And there's not
enough information for us to determ ne what speci al
treat ment woul d be necessary to mtigate the inpact of a
shed outside, given all the rats and all the issues that
actually cone out of that.

So, for these reasons, |I'd like to have it
noved to the hearing cal endar where it would be treated
under Y 704 and nore of just a nodification of
significance, and we get the input fromall the parties
I nvol ved.

CHAI RPERSON HI LL: Ckay. That's fine with ne.

| f anybody has any ot her concerns, could you
speak up now just so the Applicant knows?

VICE CHAIR JOHN: | guess ny only question is
whet her or not the Applicant -- whether or not the shed is
an anendnent to the original fence that the Board
approved. But | did not review the original order, so --
or the architectural plans in that original order.

My recollection is that the Applicant requested
a use variance, and so there was no exterior change to the

building. So | decided |I could view the application as a
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strai ght request for a nodification of the condition. And
so the only question is whether or not outside storage
could be all owed, and we do all ow outside storage on nany
applications. So -- but I'mnot opposed to having a
limted scope hearing if that's what's bei ng reconmended.

CHAI RPERSON HI LL:  Ckay.

Madam Secretary, do you know when we m ght be
able to put this on our hearing agenda?

M5. MEHLERT: So we would need to notice the
hearing, all those procedures. And at this point, we're

scheduling for after the Board' s August recess, SO

Septenber 11th or Septenber 18th, really.

CHAI RPERSON HI LL: Ckay. Wiich day seens
better, the 11th or the 18th?

VICE CHAIR JOHN: May | suggest Septenber 11th?

CHAI RPERSON HI LL: Sure. GCkay. All right.

So, then, 9/11 it is.

And if you can let the Applicant know to take a
| ook at this portion of the hearing so they hear what the
Board's concerns were and questions. Ckay?

Let's see. (kay. OCkay. You may call our next
one.

M5. MEHLERT: Last case in the Board's neeting
session is Application Nunber 21103 of Devel oper RE1l, LLC

This is a self-certified application pursuant to Subtitle
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X, Section 901.2, for special exceptions under Subtitle G
Section 5200.1, fromthe rear yard requirenents in
Subtitle G Section 207.6, and the closed court
requi renents of Subtitle G Section 209.1

This project is a 47-unit apartnment house with
bel ow grade parking and a new four-story detached buil di ng
in the MJ4 zone. |It's located at 71 Kennedy Street,
Nor t hwest, Square 3389, Lot 138. And the Board previously
heard this case at the April 24th public hearing. The
Board cl osed the record except for an updated ANC 4B
resol ution, which was submitted in Exhibit 70, and
participated on by Vice Chair John, M. Blake, M. Smth,
and Comm ssi oner Sti dham

CHAI RPERSON HI LL: Ckay, guys. [|I'moff this,
so I'mgoing to go ahead and nute and stop ny video. And
| will return when you're done.

VICE CHAIR JOHN: Thank you. So, as was not ed,
this is an application for special exception relief to
provi de new rear yard and for two closed courts that do
not neet the m nimum square feet and wi dth requirenents,
to construct a new 47-unit apartnent building with one
| evel of parking and no retail space.

This relief was essentially approved in a
previ ous order for an application which contained two

| evel s of bel owground parking and retail space. The
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previ ous order expired, and the new owner has elimnm nated
one | evel of parking and retail space on the ground fl oor.
The ground floor retail space was replaced with
apartnents.

During the hearing, there was a strong
nei ghbor hood opposition to the renoval of the retai
space. And the Applicant explained -- provided reasons
for not being able to continue to have two | evels of
par ki ng because of the conditions, you know, to actually
dig down that far to provide two |l evels. There was
technical issues that arose when they | ooked at the
proj ect again.

So, while the ANC approved of the revised
application, the Board continued the decision to allow the
ANC to submit a report fromthe full ANC. And this report
was submtted with no issues and concerns. As the Board
concl uded before, | believe this application neets the
criteria for relief for the two courts and rear yard
relief, as the Ofice of Planning's report expl ains.

Not ably, there are no w ndows on the party wall
of the adjoining building next to the larger court. And
there is no inpact to light, air, or privacy while
allowing light into the units in the apartnent buil ding.
There is also no inpact to the abutting property fromthe

smal |l er court because -- again, because of the |ocation of
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the court conpared to the abutting property.

So, with respect to rear yard relief in the MJF
4 zone, the analysis is basically based on the inpact of
the windows relative to adjacent buildings as well as
par ki ng and | oadi ng requirenents, which the application
al so satisfi ed.

Now, DDOT recomended a condition regarding the
paving of the alley, the paper alley. And essentially,
DDOT woul d |i ke the Board to adopt a condition that would
require the Applicant to enter into a horizontal public
use agreenent with DDOT outlining the process for a design
review, construction, inspection, and acceptance of the
al | ey.

This condition is entirely outside of the scope
of the Board, and I would not recommend including it in
the order, assum ng we approve the application. So I'l]
pause here and see if anyone has any other comments.

M. Bl ake?

MEMBER BLAKE: Sure. | agree with your
anal ysis, Vice Chair John, with regard to the courts and
rear yard. (Qbviously, the courts are designed to allow
for light and air into the units of the buil ding opening
into it, and the concerns really focus on the potenti al
| npacted privacy on the nei ghborhood properties. And as

you pointed out, there is really no inpact on the
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nei ghboring properties because there are no wi ndows t hat
face the building to the north and no w ndows fromthe
abutting properties that face the smaller court.

Wth regard to the rear yard requirenents,
again, the issue focuses on privacy and al so the key
provi sion -- service provision functions, such as parking
and | oadi ng, which -- there's adequate parking proposed
and, in fact, nore than required. And the loading is not
requi red, and none i s proposed.

So the project neets the other devel opnent
standards of the MJ4 zone, which pernmt noderate density
m xed use. And as you pointed out, several nenbers of the
publi c expressed concern that the current design woul d not
be -- there would not be any retail space on the ground
floor. And it's clear that the MJ4 zone allows, but it
does not require, the inclusion of retail space. You can
have all retail. You can have all residential. You can
have sonme conbi nati on of both.

The application and the relief sought here do
not require retail or provide a nmechanismto denmand it.
So, that said, | agree with the anal ysis provided by the
O fice of Planning give great weight for its
recommendation for approval. | also conmend the efforts
of Conm ssioner Brooks for efforts to engage the comunity

and give great weight to the report of ANC 4B.
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And | agree with you that the DDOT condition is
outside of the purview of the Board, and | woul d not
include that. 1'Il be voting in favor of the application.

VICE CHAIR JOHN: Thank you, M. Bl ake.

Conmi ssi oner Stidhanf

COMM SSI ONER STIDHAM | think Board Menber
Bl ake covered things very well. | agree that it neets the
requi rements of the zone, and there's nothing that we can
do to require themto add retail to their space. So |I'm
prepared to support this.

VICE CHAIR JOHN: Thank you.

Board Menber Sm th?

MEMBER SM TH. | agree with the anal ysis of al
of ny coll eagues regarding this case. | do believe they
nmet the burden of proof for us to grant the special
exceptions to the rear yard requirenents -- mni numrear
yard requirenents and cl osed court requirenents.

M. Blake stated the reasons why it woul d not
have any detrinmental negative inpact on the surrounding
properties, given that they are still going to have sone
formof a closed court. It would just be slightly smaller
than m ni mum per the regulations. But it does allow an
adequat e armount of light and air to the windows that wll
be | ocated facing the court as well as the rear yard.

The maj or concerns that was raised by the
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nei ghborhood primarily relate to parking and retail. W
cannot require themto place retail here. What we're
charged here as part of these two special exceptions
relate to closed courts and rear yard. The use is
al | oned, whether it has retail or doesn't have retail.
And | think along the corridor there, there are adequate
bui |l di ngs that are zoned al ong the Kennedy Street corridor
t hat coul d acconmodate sone additional retail that would
support the surroundi ng nei ghbor hood.

Regar di ng parki ng, those concerns were al so
rai sed by the neighborhood, and | believe | talked to them
at the hearing on the 24th and that they are neeting the
m ni mum par ki ng requirenent. So we cannot force themto
go above that m ninmumrequirenent wthout additional
i nformation regardi ng very high inpact related to parking.

And | believe that any retail that nay be
| ocated there woul d exacerbate the issues regarding
par ki ng that was raised by the nei ghborhood. So I think
it's a problemthat would -- | think retail would create
sonme additional issues, nore than it would solve, at this
particular site.

So, other than that, | do believe that they've
nmet the burden of proof. And | would give OP staff's
report great wei ght and woul d support the application.

VICE CHAIR JOHN: Thank you, Board Menber
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Smith.

And | would just add that this is an
application for special exception for two areas of relief.
And the general rule is that if the application neets the
criteria for granting the rear yard and cl osed court
requi rements, then the application should ordinarily be
gr ant ed.

So, as Board Menbers Smith and Bl ake have
noted, exploring the addition of retail or trying to force
an applicant to include retail where the applicant is only
seeking two m nor special exception relief would not be
acting within the scope of the Board's authority.

So, with that said, | will make a notion to
approve Application Nunber 21103 as captioned and read by
the Secretary and ask for a second.

M. Bl ake?

MEMBER BLAKE: Second.

VICE CHAIR JOHN: Madam Secretary, would you
pl ease take the roll call?

M5. MEHLERT: To the Vice Chair's notion to
approve the application.

Vi ce Chair John?

VICE CHAIR JOHN:  Yes.

M5. MEHLERT: Board Menber Smth?

MEMBER SM TH:  Yes.
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M5. MEHLERT: Board Menber Bl ake?

MEMBER BLAKE: Yes.

M5. MEHLERT: And Conm ssioner Stidhanf

(No audi bl e response.)

M5. MEHLERT: Staff records the vote as four to
zero to one to approve Application 21103 on the notion
made by Vice Chair John and seconded by Board Menber
Bl ake, with one Board nenber not participating.

VICE CHAIR JOHN: Thank you.

(Wher eupon, the above-entitled matter went off

the record at 10:05 a.m)
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