GOVERNMENT
OF
THE DISTRICT OF COLUMBIA

+ + + + +

BOARD OF ZONING ADJUSTMENT

+ + + + +

REGULAR PUBLIC MEETING

+ + + + +

WEDNESDAY
APRIL 3, 2024

+ + + + +

The Regular Public Meeting of the District of
Columbia Board of Zoning Adjustment convened via Video
Teleconference, pursuant to notice at 9:30 a. m EDT,
Frederick L. Hill, Chairperson, presiding.

BOARD OF ZONING ADJUSTMENT MEMBERS PRESENT:

FREDERICK L. HILL, Chairperson
CARL BLAKE, Member
CHRISHAUN S. SMITH, NCPC Designee

ZONING COMMISSION MEMBERS PRESENT:

ANTHONY J. HOOD, Chairrperson
TAMMY STIDHAM, NPS Designee

OFFICE OF ZONING STAFF PRESENT:

KEARA MEHLERT, Secretary
PAUL YOUNG, A/V Production Specialist

OFFICE OF ZONING ATTORNEY ADVISORS PRESENT:

SARAH BAJAJ, ESQ.
COMETRIA COOPER, ESQ.
RYAN NI CHOLAS, ESQ

The transcript constitutes the minutes from
the Regular Public Meeting held on April 3, 2024.
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(9:38 a.m)

BZA CHAIR HILL: Good norning, ladies and

gentlenen of the Board of Zoning Adjustnent. Today is
April 3% This public hearing will please cone to order.

My nane is Fred Hill, Chairman of the District of

Col unbi a Board of Zoning Adjustnent. Joining ne today is
Board Menbers Carl Blake and Chrishaun Smth; Zoning
Comm ssi oners Ant hony Hood and Tammy Sti dham

Today’ s neeting and hearing agenda are avail abl e
on the Ofice of Zoning' s website. Please be advised that --
that this proceeding is being recorded by a court reporter
and is also webcast |ive via Wbex and YouTube Live. The
video of the webcast will be available on the Ofice of
Zoning’s website after today s hearing. Accordi ngly,
everyone who is listening on Webex or by tel ephone will be
mut ed during the hearing.

Al so, please be advised that we do not take any
public testinony at our decision neeting sessions.

And if you are experiencing difficulty accessing
Webex or with your call -- telephone call-in, then please
call our OZ hotline nunber, (202) 727-5471, to recei ve Webex
l og-in or call-in instructions.

At the conclusion of a decision neeting session,
| shall, inconsultationwith the Ofice of Zoning, determ ne
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whet her a full or summary order nmay be issued. A full order
IS required when the decision it contains is adverse to a
party, including affected ANC. A full order may also be
needed if the Board s decision differs fromthe Ofice of
Pl anni ng’ s recomendation. Although the Board favors these
sunmary orders whenever possible, an applicant may not
request the Board to issue such an order.

In today’s hearing session, everyone who isS
| i stening on Webex or by tel ephone will be nmuted during the
heari ng, and only persons who have signed up to participate
and testify will be unmuted at the appropriate tine. Please
state your nanme and honme address before providing oral
testinmony or oral presentations.

Oral presentations will be limted to a sumrmary
of the nobst inportant points. Wen you are finished
speaki ng, please nute your audi o, so that your m crophone is
no | onger picking up sound or background noi se.

Al'l persons planning to testify, either in favor

or in opposition, should have signed up in advance. They

will be called by nane to testify. |If this is an appeal,
only parties are allowed to testify. By signing up to
testify, all participants will take the oath or affirmtion

as required by Subtitle Y of 408.7.
Requests to enter evidence at the tinme in an

online virtual hearing such as witten testinony or
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addi ti onal supporting docunents, other than |live video, which
may not be presented as part of the testinony, nay be all owed
pursuant to Y 103.13, provided that the person naking the
request to enter an exhibit explain: a) how the proposed
exhibit is relevant, b) is it good cause that justifies
allomng the exhibit into the record, including an
expl anation of why the requester did not file the exhibit
prior to the hearing pursuant to Y 206, and c) how the
proposed exhi bit woul d be -- woul d not unreasonably prejudice
any parties.

The order of procedures for special exceptions and
variances are in Y 4009.

At the concl usi on of each case, an individual who
is unable to testify because of technical issues may file a
request for relief tofile awitten version of their planned
testimony to the record within 24 hours following the
concl usion of public testinony in the hearing. |f additional
witten testinony is accepted, the parties will be allowed
a reasonable tinme to respond as determ ned by the Board.

The Board will then make its decision in its next
neeting session, but no earlier than 48 hours after the
heari ng. Moreover, the Board nay request additional specific
information to include in the record. The Board or the staff
will specify the hearing -- the Board and the staff wll
specify at the end of the hearing exactly what is expected
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and the date when the person nust submt evidence to the
O fice of Zoning. No other information shall be accepted by
t he Board.

Finally, the District of Colunbia Adm nistrative
Procedures Act requires that the public hearing on each case
be held in the open before the public. However, pursuant to
405B and 406 of the Act, the Board nmay, consistent wth its
rul es and procedures and the Act, enter into closed neeting
on a case for purposes of seeking |egal counsel on a case
pursuant to D.C. Oficial Code Section 2-575(b)(4) and/or
deli berate on a case pursuant to D.C. Oficial Code Section
2-575(b) (13), but only after providing the necessary public
notice in the case after taking a roll call vote.

Madam Secretary, do we have any prelimnary
matters?

MS. MEHLERT: Good norni ng. There are a few
schedul i ng changes for today’s agenda. Application Nunber
17320B of Protestant Episcopal Cathedral Foundation of the
District of Colunbia has been withdrawn. Application Nunber
20953 of Jackson Pl ace, LLC, has al so been wi thdrawmn. And
Appeal Nunber 20889 of Chukwuna Ewel i ke has been postponed
to Decenber 18'", 2024,

Any other prelimnary matters will be noted when
that case is called.

BZA CHAIR HI LL: Thank you.
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Good norning, everyone. This is so weird. But,
anyway, | still think the video squares thing is weird.
Every now and again it hits ne. |’ msaying good norning, but
| -- I"mnot really talking to anyone.

Madam Secretary, you may call our first decision
case.

M5. MEHLERT: Sure. So there is one case in the
nmeeting session today. That’' s Appeal Nunber 21042 of
WIlliamW Bennett. This is an appeal pursuant to Subtitle X
1100 in the decision nmade on August 15'" 2023, by the
Depart nent of Buildings to issue Building Perm t
Nunmber B2307068. This is located in the Rl-A zone at
2243 Sudbury Road, Northwest, Suite 2755, Lot 28.

And the Board conpleted a hearing and cl osed the
record for this appeal last week on Mirch 27", and
participating are Chairman Hll, M. Smth, and Zoning
Conmmi ssi oner Stidham

BZA CHAIR HI LL: Thank you. Let’'s see. So as you
all recall, we had this appeal |ast week, and | appreciate
t hat the Appellant was actually quite organi zed, and al so was
the building owner and -- property owner, that is. And |
really appreciate the O fice of Zoning's Legal Departnent for
sone of their help with helping to -- helping ne to
understand a little bit nore of the appeal.

It seens, again, there was |i ke three i ssues that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W., STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWDN

o O

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

were raised. One was violation of the 5" and 14'" Amendnent
under the Constitution for -- and | believe that those are
| ssues that are not really in the jurisdiction of the Board.
W’'re, again, here for zoning appeals, but also, then,
speci al exceptions to the variances to the zoning code. So
the constitutionality of sonmething is not really sonething

that is wthin our purview

Then, there was anot her about -- |ack of notice
for a -- the denp or raze permt, if there was in fact a deno
or raze. |’m sorry, whether it was a denp or a raze, and

really those would be issues that are construction code
i ssues that are, again, not within the purview of the Board,
whet her or not sonething is -- whether there were -- whet her
there was notice given for either -- whether it was a deno
or a raze is sonething that would have fallen within the
purvi ew of the construction code.

The third was i ssues about the Shipstead- Luce Act
and howthis property could be affected by the Shi pstead-Luce
Act. That would be sonething that | guess would be in the
purvi ew of the Board. However, | believe that this did --
this particular property did not trigger the Shipstead-Luce
Act. The Shipstead-Luce Act says that you have to border a
parkland, and this particular -- or a street that borders a
parkl and, and this property did not border a street that
borders a parkl and.
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The Appellant was trying to make an argunent that
It was a street that bordered a street that bordered the
par kl and, and that’s not what the Act says. And, in addition
to that, there was an enmail fromthe Comm ssion of Fine Arts
saying that it did not -- this property did not trigger the
Shi pst ead- Luce Act.

| do think that in this particular case what |
woul d be voting towards is dismssing the first argunent
about the violation of the 5'" and 14'" Anendnent, because
It’s not wthin our purview, as well dism ssing the |ack of
noti ce because, again, it’s not sonething that’'s wthin our
purview, and then denying on the nerits the argunent about
the application of the Shipstead-Luce Act.

| would say that, inreviewng the case, | didn't
really see where the property owner had viol ated any issues
that they were having. | nean, |'’msorry that the nei ghbors
are having difficulty wwth this particular property, and the
work that’s going on with the property, but it seens to ne
that the property owners were in their right to do everything
that they did do, and they haven’t done anythi ng wong.

So | hope that if ny fellow Board nenbers agree
with nme that this is sonething now that the nei ghbors can
kind of learn to work together to finish this project and
then also -- when | say work together, like just notify each
ot her of things that m ght be going on. Be neighborly. Be
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nei ghborly about the i ssues and concerns, and then hopefully
this is sonething that would just -- they can nove on from

So those are ny thoughts. M. Smth, do you have
anyt hing to add?

MEMBER SM TH: "Il just say that | -- that |
agree with your assessnent on the organization of the
Appel lant regarding this particular case. It was very
t horough and a very well put together presentation.

But the three points that he rai sed, by and | ar ge,
have been revi ewed. Your assessnent on -- regarding this
particul ar case, the Appellant raised questions regarding
notification based on the raze permt regulations regarding
noti fication.

As stated by the Departnent of Buildings and
within the record, this wasn’'t a raze permt, because the
Applicant retained all of the extremty walls. They, by and
| arge, just went up on the -- on the existing honme. So it
wasn’'t a raze permt. So it wasn’'t required to neet the
notification requirenments that woul d be at sonme | evel within
our real mof the Board or the Zoning Adm nistrator to not --
because they did not notify the nei ghbor.

But this wasn’'t a raze permt that required
notification in accordance with the Zoning Adm nistrator’s
regul ati ons.

| do agree with your assessnent on we do not have
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burden over the federal constitution. The purview of Zoni ng
Regul ations in the District of Colunbia, Section S-11,
1100. 2, constitutional argunents arising from the federal
constitution are not our purview. Qur regulatory power is
limted to rules and revisions of adjudicating the zone
records, so before you dism ss those two argunents, based on
constitutional provisions.

Also, the other provision, as you stated,
vi ol ation t hat t he Appel | ant felt regardi ng t he
Shi pst ead- Lace Act. As you stated, the Shipstead-Luce Act
only requires review by the National Park Service for
properties that directly abut Rock Creek Park or face Rock
Creek Park, as properties to the east do. They do face Rock
Creek Park, so those properties wll be subject to
Shi pst ead- Luce.

This particular property does not abut and does
not directly face Rock Creek Park, so it’s not subject to
Shi pst ead- Luce. And we did get a letter fromCFA -- or, I'm
sorry, not National Park Service, but CFA does regul ate
Shi pst ead-Luce. W did get a letter from CFA stating that
this project is not subject to that review

So | agree with your assessnent of this particul ar
case, Chairman Hill, and | wll support dismssing the
argunents rai sed by the Appell ant.

BZA CHAIR HI LL: Thank you, M. Smth, and thank
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you for helping to clarify about the Shipstead-Luce Act
applying to Rock Creek Park.

Conmm ssi oner Sti dhanf

MEMBER STI DHAM  Thank you. | thi nk Comm ssi oner
Smth and yourself covered the points. Do we have --

(Audi o i nference)

BZA CHAIR HI LL: Gkay. Thank you.

Al right. I’m going to go ahead and make a
noti on, t hen, to again, as I ment i oned, t owar ds
Application 21042, dism ss the first all eged viol ation, which
was, again, that there was a violation of the 5" and 14'"
anmendnent, that it is not wthin our jurisdiction.

And then, also nake a notion to dism ss the | ack
of notice concerning the potential raze as it also is not our
purvi ew because it is a construction code issue. And then
denial on the nerits of the third point, which is that there
was a violation of the Shipstead-Luce Act as we have now
determ ned we do not believe there was such a viol ati on, and
ask for a second. M. Smth?

MEMBER SM TH:  Second.

BZA CHAIR H LL: WModtion made and seconded, Madam
Secretary. WII you take a roll call, please?

MS. MEHLERT: Yes. Wen | call your name, please
respond to the Chair’s notion to disnm ss the appeal in part
and deny the appeal in part.
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Chairman H Il ?

BZA CHAIR HI LL: Yes.

M5. MEHLERT: M. Smith?

MEMBER SM TH:  Yes.

M5. MEHLERT: And Conmm ssioner Stidhanf

MEMBER STI DHAM  Yes.

M5. MEHLERT: Staff woul d record the vote as three
to zero to two to dismss the appeal in part, in violation
of the 5" and 14'" anendment, as well as dismnissing the |ack
of notice issue and denying the application of the
Shi pst ead- Luce Act, on the notion nmade by Chairman H Il and
seconded by M. Smth.

BZA CHAI R HI LL: Thank you. You can call our next
I tem before the Board.

Commi ssioner Stidhanf |s that it?

Al right. Comm ssi oner Stidham you have a
| ovel y, rainy day.

MEMBER STI DHAM  Thank you. You, too. Bye-bye.

BZA CHAIR HI LL: Bye-bye.

Chai rman Hood, wel cone.

ZC CHAIR HOOD: Good norning, everyone.

BZA CHAIR HI LL: Good norni ng.

(Wher eupon, the above-entitled matter went off

the record at 9:53 a.m)
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