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9:38 a. m
CHAI RPERSON HI LL: Good norning, |adies and
gentl enen of the Board of Zoning Adjustnent. Today's date

I's 5/18/2022. The public hearing will please cone to order.

My nane is Fred HIl. 1'"mthe Chairperson of the
District of Colunbia Board of Zoni ng Adjustnent.

Joining nme today is Board Menbers Carl Bl ake and
Chri shaun Sm th, Zoni ng Comm ssi oners Chairman Ant hony Hood
and Rob M Il er.

Today's neeting and hearing agenda are avail abl e
on the Ofice of Zoning's website.

Pl ease be advised that this proceeding is being
recorded -- and it's Vice Chair Rob MIler. That's right.
Pl ease be advised this proceeding is being recorded by a
court reporter and i s al so webcast |ive via WebEx and YouTube
Li ve. The video of the webcast will be available on the
O fice of Zoning's website after today's hearing.

Accordi ngly, everyone who is listening on WbEXx
or live telephone will be nuted during the hearing. Also,
pl ease be advised that we do not take any public testinony
at our decision neeting sessions.

I f you' re experiencing difficulty accessi ng WebEx
or with your telephone log-in call, please call our QZ

hotl i ne nunber at 202-727-5471 to receive WbEx log-in or
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call-in instructions.

At the concl usi on of the deci sion neeting session,
| shall, inconsultationwth the Ofice of Zoning, determ ne
whet her a full or summary order nmay be issued. A full order
IS required when the decision it contains is adverse to a
party, including an affected ANC. A full order nmay al so be
needed if the Board's decision differs fromthe Ofice of
Pl anni ng' s recommendati on. Although the Board favors t he use
of summary orders whenever possible, an applicant may not
request the Board issue such an order.

In today's hearing session, everyone who isS
| istening on WebEx or by tel ephone will be nmuted during the
hearing. Only participants who have signed up to participate
or testify will be unnuted at the appropriate tine.

Pl ease state your nane and hone address before
providing oral testinony or your presentation. O al
presentations should be limted to a summary of your nopst
i nportant points. Wen you' re finished speaki ng, pl ease nute
your audi o so that your m crophone is no |onger picking up
sound or background noi se.

Al'l persons planning to testify either in favor
or in opposition should have signed up i n advance. They wi ||
be called by nane to testify. |If this is an appeal, only
parties are allowed to testify. By signing up to testify,

all participants conpleted the oath or affirmation required
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by Subtitle Y 8§ 408.7.

Requests to enter evidence at the tine of an
online virtual hearing, such as witten testinony or
addi ti onal supporting docunents other than |ive video, which
may not be presented as part of the testinony, nay be all owed
pursuant to Subtitle Y 8§ 103.13, provided that the persons
maki ng the request to enter an exhibit explain:

A, how the proposed exhibit is relevant; B, the
good cause that justifies allowng the exhibit into the
record, including an expl anation of why the requester di d not
file the exhibit prior to the hearing, pursuant to Subtitle
Y § 206; and C, how the proposed exhibit would not
unreasonably prejudice any parties.

The order of procedures for special exceptions and
vari ances are pursuant to Y 409.

At the concl usi on of each case, an individual who
is unable to testify because of technical issues may file a
request for leave to file a witten version of the planned
testimony to the record within 24 hours following the
conclusion of public testinony in the hearing.

| f additional witten testinony i s accepted, then
parties wll be allowed a reasonable tine to respond, as
determ ned by the Board. The Board will then nmake its
decision at its next neeting session, but no earlier than 48

hours after the hearing.
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6

Moreover, the Board may request additional
specific information to conplete the record. The Board and
staff wll specify at the end of the hearing exactly what is
expected and the date when persons nust submt the evidence
to the Ofice of Zoning. No other information shall be
accepted by the Board.

Finally, the District of Colunbia Adm nistrative
Procedures Act requires that the public hearing on each case
be held in the open before the public.

However, pursuant to Section 405(b) and 406 of
that act, the Board may, consistent with its rules and
procedures and the act, enter into closed neeting on a case
for purposes of seeking | egal counsel on a case, pursuant to
DC O ficial Code 8 2-575(b)(4), and/or deliberate on a case
pursuant to DC O ficial Code 8§ 2-575(b)(13), but only after
provi di ng necessary public notice in the case of an energency
cl osed neeting after taking a roll call vote.

M. Secretary, do we have any prelimnary matters?

MR, MOY: Good norning, M. Chairman and nenbers
of the Board. This is weird. |'m hearing an echo.

CHAI RPERSON HI LL: Yes. You have an echo going
on.

MR, MOY: If you don't mind, I"'mgoing to | og out
and | og back in.

CHAI RPERSON HI LL:  Sure.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A WD

o Ol

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

(Pause.)

MR MOY: Al right. |Is this better?

CHAl RPERSON HI LL:  Yes.

MR MOY: Ckay. Al right. Sorry, sir. That was
freaki ng ne out.

CHAI RPERSON HI LL:  Ckay.

MR MOY: Al right. It happens to ne too.

To restart then, good norning, M. Chairmn and
menbers of the Board. | do have a few announcenents
regardi ng today's docket. There are four case applications
t hat have been postponed and reschedul ed.

The first is Application No. 20410. This is the
application of Mamma Luci a of Chevy Chase, LLC, reschedul ed
to June 29, 2022.

Case No. 20524 of Gregory Potts, rescheduled to
June 29, 2022.

Case No. 20234 of Kuunba Learning Center, 1Inc,
post poned to Septenber 28, 2022.

And finally, Case Application No. 20636 of
Penguin, LLC. It was granted postponenent and conti nuance
to June 15, 2022. Attendant to this continuance, the Board
has scheduled a neeting session to address all the
out st andi ng requests for party status in this case. And that
i s schedul ed for the norning of May 25, 2022.

| believe that's it for ne, M. Chairnman.
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8
CHAI RPERSON HI LL: Okay. Thanks, M. My.

Al right. Good norning, everybody. |  know
Chairman Hood is on a limted-time basis with us, so we're
going to go ahead and try to get himfinished as quickly as
possi bl e.

| did want to make an announcenent that | was
unaware -- it was brought to ny attention again that
Application No. 20645 of Equity Trust Conpany, it was an
application that we had had on the docket at a previ ous day.
And due to the fact that we had three cases that were going
very long, and | think the day ended at 7:30 or sonething
li ke that, rather than try to do that case on that sane day,
we tried to nove the case to a different day.

There was a |l ot of different parties on that case,

so the day that we were all able to settle on was today. And

| had put themat the end of the docket because -- oh.
M. My?
MR, MOY: Yes. | believe, Chair Hill, vyour

reference, you neant the --

CHAl RPERSON HI LL: Sorry.

MR, MOY: -- Case 20538 --

CHAI RPERSON HI LL: | neant 20538. Sorry, sorry.
Thanks. My apol ogi es.

So once again, 1'lIl say it's 20538 of TG

Managenment. That's the case that we had -- it was schedul ed
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9

on a previous day. There was a |ot of participants and so
the day that they were all able to agree on was this day.

| had put it at the end of the day because |
thought that it was going to take sone tine. And so |
t hought that it would be good to have it at the end of the
day, but it was brought to ny attention again that we had
said that we would put them at the begi nning of the day.

So I'm going to bring everybody up at the
begi nning of the day here, after we get through sone cases
that we need to get through in terns of our own scheduling,
and see where we are and whet her everybody is avail able at

t he begi nning. Because we had this scheduled at the end of

the day, | want to nmake sure everybody is here at the right
tinme.

So that's a long way of saying that if you're
listening and it's 20538 of TG Managenent, we're going to try
to pull you up at the beginning of the day. So there you go

wi th that.

Al right. M. My, | guess if you could go ahead
and call our first decision neeting case, which | think is
t he one that Chairman Hood is on?

MR, MOY: Yes, sir. | believe this would be --
and the Board is in its public neeting session. This is
Application No. 20680 of DW Realty Investnents, LLC  For

the record, this is a self-certified application for a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A WD

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

10

speci al exception from the rear addition requirenents of
Subtitle E 8 205.4, pursuant to Subtitle E 8 205.5, Subtitle
E § 5201, and Subtitle X 8§ 901.2. This project is in the RF-
4 zone, property | ocated at 801 20th Street Northeast, Square
4495, Lot 20.

The last tinme the Board heard this case was My
the 4th, and set for a decision to today, My 18th. And
participating is the Chairman, the Vice Chair -- whom| have
an absentee ballot, M. Chairnan -- M. Blake, M. Smth, and
of course Zoni ng Conmm ssion Chair Anthony Hood.

| think that's all | need to say. Thank you, sir.

CHAI RPERSON HI LL: Okay. [|I'mgoing to start off
by saying I don't know where | amw th this and kind of talk
It through with alittle bit wwth you. | kind of know where
| am but | still want to talk it through with everybody.
Were |' msonmewhat conflicted with it is, again, the adverse

i npacts on the extension of the six feet and the ten-foot

rul e.

So the ten-foot rule, what we the Board have been
doing is that it's ten feet fromthe furthest wall, which in
this case is -- I"'msorry -- the closest wall, which in this

case is the first story. So if they were to go back ten feet
fromthat first story, then they could go by right ten feet
straight -- I"'msorry -- ten feet back fromthat first story,

straight up three stories.
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11
And | think the diagranms -- |'ve thanked the

architect. | thought the architect was very professional in
the way that he's approached this project and also the
application. And then the ANC, | appreciate the way they
have testified as to what they believe are the adverse
| npacts to the SMD and their ANC.

So we had been goi ng back ten feet fromthe first
story and then going up. And that was supposedly the by-
right. The thing that this case has brought nore
specifically to our attention is that, is it ten feet from
then the second story or the third story, which would kind
of create this wedding cake, tiered effect.

I nmean, way back when, | renenber when we first
started doi ng these. Wen this cane through fromthe Zoning
Commi ssi on, sonetinmes we were doing the wedding cake and
other times we weren't. And then we kind of got, | think,
consistent to where it was just ten feet and then they went
strai ght up.

Now, the problem was, | don't renmenber any case
where the second story was necessarily that much different
than the first story. So there really wasn't an issue with
going ten feet back fromthe second or third story.

But | think we need to start to becone consi stent
and decide what we think the Zoning Comm ssion intended,

whi ch we've got the Chairman here. But also what we think
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12

we' ve been doing and how we've been treating things in the
past for this type of special exception, which is a special
exception. |It's not a variance. And so the criteriais nuch
less than if it were a variance.

So to ne, it kind of -- and this is where |I'I]|
stop in a mnute and just see what others think -- to ne,
it's what | think of this weddi ng cake effect, and whether
or not the ten feet -- the by-right versus the sixteen feet
-- the six feet is nmuch of a difference in the adverse
| npact, the six feet.

And the applicant did -- we had sone issues with
the application, | did also, about the door and how | thought
It changed the character of that block. And they put the
door on the front, and then they pulled back the nmassing a
little bit. So now they're six feet back, and | think they

were 18 feet or sonething like that originally.

So they did nake sone adjustnents, and this then
does allow for there to be four bedroomunits. Wich again,
whet her that makes themnore famly size, | don't know, but
that is sonmething that we discuss often.

So that all being said, I'mjust a little bit
unsure as to where | am And that the ANCis concerned about
this kind of setting a precedent, which I also kind of think
that sonebody has to go first and all these may change

anyway. Even if it were the ten feet by right, that would
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change the bl ock anyway. | don't knowif |I'mbeing terribly
clear, but that's kind of the way |I'mthinki ng about things.

| just think | lost M. Smth there. So |'mgoing
to go wth -- who would |ike to raise their hand?

kay. M. Bl ake?

VMEVMBER BLAKE: Sur e. Thank you, M. Chairman
| have reviewed the case record including supplenental
information from the Ofice of Planning, the ANC s recent
report, and the applicant's information.

| have to say |'"ma bit di sappointed that the ANC
remai ns in opposition. As you point out, they were pretty
cl ear about the issues and concerns. And | can appreciate
the ANC s desires and concerns. The issue of the rear yard
creep is a concern that has cone up before, especially in the
Capitol H Il area.

That said, the proposed building and relief
request ed does not appear to be inconsistent with the intent
of the RF-4 zone or ZC 19-30. And | can certainly let the
Chair of the Comm ssion tal k about that. But the RF-4 zone
aims to preserve the appearance of rowhouses and nmintain
residential use in areas abutting higher-density zones. The
proposed bui |l di ng woul d not be i nconsi stent with that intent.
The relief is also anticipated in the zone, as it is a
speci al exception and not a vari ance.

| do appreciate the clarification of the ten-foot
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rule. There is no nention of additions not being allowed to
exceed the ten-foot rule wthin the ZC s 19-30 or RF-4 zone.
Rat her, the phrase is "dimnution of rear yard."

This project requesting an additional six and a
hal f feet past the ten-foot rule, which provides for a rear
yard of 20 feet, three and three-quarter inches, exceeds the
20-foot rear yard setback mininmum This special exception
request wll not negatively inpact the size of the rear yard.

The project neets the devel opnent standards for
the zone. The anal ysis was based on the proposed total namss
in the building, which includes three proposed floors, and
the inpacts to light, air, privacy, and vision intrusion on
abutting and adj acent properties.

| believe the applicant has denonstrated that the
i npacts to light and air flow would not rise to a |evel of
concern, and that the project as currently desi gned woul d not
be visually intrusive. | consider the rear yard setback, the
front yard setbacks necessitated by the building restriction
| ine, and the col |l ective desi gn of the nei ghboring properties
i n drawi ng that concl usion.

The applicant neets the burden of proof to be
granted special exception relief for rear yard addition,
pursuant to 5201 and X 901.2. Again, we've |ooked at the
shadow studi es versus the matter of right. It isn't undue.

The privacy is not inpacted as the wi ndows are to
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the north. And again, the visual intrusion, it's a nore
noder n bui |l di ng, but when you | ook at in the context of what
has taken place not too far down across the alley, and it is
a corner unit, it's not out of character wth the
nei ghbor hood.

| think the current design does preserve the
appear ance of rowhouses and maintains the residential use.

And its massing is consistent with the requirenents of the
zone, the rear yard setback, the front yard setbacks, et
cet era.

So again, | did understand very clearly the
concerns of the ANC. And | think thisis alittle bit of a
uni que case because of its setback, its positioningrelative,
and the fact it's a corner unit.

| give great weight to the O fice of Planning' s
recommendation for approval. | note that DDOT has no

obj ecti ons. And | do give great weight to the ANC 5D s

concerns. However, as | said earlier, | think there's sone
i ssues that we are not necessarily consistent with the rules
provided in that zone. And | do appreciate Commi ssioner
Moore's passi onate testinony. | think it was very, very
hel pful in hel ping to understand this.

The one other thing | would say about that too is
the fact that this is the first devel opnent that's taken

pl ace since that has happened does suggest to ne that the
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rule may be affected because it is definitely not encouragi ng
aggressi ve developnent in the area. |It's actually taking a
very neasured approach since it's one of the first that's
ever conme up since that regul ati on was passed.

| noticed a nunber of people that are also in
support. And with that, | wll be voting in favor.

CHAI RPERSON HI LL: Ckay. Thanks, M. Bl ake. I

t hought that was very well thought out, and | appreciate the

I nput .

M. Smith?

MEMBER SM TH: | thank M. Bl ake for providing a
very thorough explanation of this particular case. | nostly

agree with what he's saying on this particular case.

| was torn. | did take a look at this case. And
considering the inpacts that the project to the east has had
on -- | think given the scal e of that particul ar buil di ng and
t he i npact that that has had on the neighbors -- and | think
the ANC out there did focus on the 152 hone. Based on what
was presented within the record, | amfairly confortable with
the project as presented, that it does neet the special
exception standards for us to be able to grant special
excepti on.

| did have sone reservations about how we're
applying that ten-foot rule, given that this one isn't so

much of a weddi ng cake. The adjacent property to the north
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extends out ten feet on the first floor, but the second and
third floor is not extended out as nuch. So the building
won't have any clearance in projecting out further, given
that this would be a three-story buil ding.

In nmy evaluation | did go back and | ook at the
speci al exception criteria and the intent for the RF-4 zone.
The intent of the RF-4 zone is exactly what M. Bl ake stated
It is. The purpose of the RF-4 zone is to protect the
character of the existing rowhone nei ghbor hood.

| think given the size of this, |I do believe that,
yes, this building is larger. And that is because it would
be the first devel opnent of its type along that block or in
the area, but | do not believe that it is solarge that it's
I ncongruent with the intent for the RF-4 zone.

| understand where the ANC5Dis -- where they're
concerned with the mass. And they stated in their letter
that they believe that this particul ar devel opnmrent woul d be
out of character for the RF-4 zone.

| would state that this devel opnment is a speci al
exception, so it's being devel oped in the context of what is
allowed wthin the RF-4 zone. I f we had variance, if they
wer e requesting variance fromthe RF-4 zone regul ati ons, then
that's nore of a strong argunent that they are attenpting to
devel op out of character or not in conpliance with what they

can develop as a matter of right or by special exception in
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the RF-4 zone.

It's a request for a special exception. So what
we're | ooking at i1 s devel oping wthin the box of what you're
allowed to do within the RF-4 zone, but there's height and
| npacts we need to consider. And | believe what we shoul d
be considering is would the property be in harnony with the
general purpose and intent and zoning regul ati ons.

| do believe, given the size and scale of this
building -- it is smaller than what's to the east. So | do
bel i eve that what the nei ghborhood wanted to see occur is
occurring with this devel opnent. It is a smaller scale
i nvol ved than what we see to the east. So | do believe that
It does neet the general purpose and intent of the zoning
regul ati ons.

| do not believe that it would greatly adversely
affect the adjacent properties. There has been sonme study
to show how t he property woul d i npact the adj acent nei ghbors
to the north. G ven what was shown, it was fairly m nuscul e
in a sense fromwhat could occur as a matter of right.

So | believe it neets the intent of X 101.2(b).
Wth that, | would support the application.

CHAI RPERSON HI LL: Ckay. Thanks, M. Smth.

Chai r man Hood?

ZC CHAIR HOOD: Thank you, M. Chairman. |

appreciate all the coments of ny colleagues. | cone from
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adifferent view, especially after the conmmunity-initiative-
|l ed petition to the Zoning Conm ssion. Sonetines it's
difficult when you have to wear both hats and you' re | ooking
at one view.

First of all, if this was such an excell ent
project without any relief needed, why not do it as a natter
of right? Then you wouldn't have to cone to us.

| was very confused by Conm ssi oner Moore's letter
but | understood it. She was basically saying to the Zoni ng
Comm ssion, | hope you would uphold the ruling and the
unani nous support for Zoning Conmm ssion Order 19-30. But in
turn, it's sonetines related to the BZA. |t was al nost |i ke
t he Zoni ng Conm ssion was nmaki ng the decision, but no.

Thi s speci al exception and varianceis comng from
t he Board of Zoning Adjustnent, which is their job. W went
froman RAto M)}4 to an RF-4 zone, which was to preserve the
appear ance of rowhouses and nai ntain residential use in areas
abutting higher-density zones.

One thing | do agree with Board Menber Bl ake is
the new materials. One thing | disagree with, not disagree

fundanmentally with, is howwe are handling the ten-foot rule.

|'ve asked the O fice of Planning to relook at that. |' mnot
sure where -- it is in the pipeline, but |I've asked themto
rel ook at that. | understand the Board is working wi th what

they have at this tine.
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| still see adverse inpacts. One of the probl ens
I's, yes, sonebody has to start -- | think this is what you
said, M. Chairman -- sonebody has to start. But for ne,

fromwhat |1've read in the ANC letter, ANC 5D, there's no
support, no support for noving forward. And if we want to
nove forward, we need to nove forward, | believe, correctly.

The rear wall | have sone issues wth. The

existing rear wall does not extend beyond the rear wall of

t he adj oi ned building. | have sone issues withit. And even
beyond all that, | think the adverse i npacts are still there.
Even though the envelope allows you to do it -- |'ve said
this previously in other cases -- sonetines you can mnim ze

t he envel ope.

So | wll not be voting in support of this. I
think we need to get it right. This is a community-1|ed
initiative petitioned to the Zoning Commission. And | do
understand the way you all look at it, but I"mbringing into
this 19-30, which we've dealt with when we have a comuni ty-
led initiative.

So | think the adverse inpacts are still there.
| don't think the applicant has done his due diligence. And
even though it's allowable, |I still think that the character
of the conmunity is changing, and that's one of the things
they want to preserve.

Those are ny comments for now, M. Chairman.
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Thank you.

CHAI RPERSON HI LL: Okay. | don't know. | guess
| don't nean to be unclear, but I know that we have gone
beyond that ten-foot rule. And this is sonething that has
been with us now many tines in terns of this special
exception.

And again, that the Zoning Comm ssion nmade this
a -- | nean, just because you're the Chairnman, Chairmn Hood,
it doesn't nean you're the Zoning Conmm ssion so |'m not
bl am ng you on this one. This is a special exception, not
a variance, so that's why it kind of confuses ne also in
terns of going beyond the ten feet, and that we have gone
beyond the ten feet in terns of | ooking at the adverse i npact
for the additional shadow ng or the additional inpact of the
square footage beyond the ten feet. So this is now six feet
nore than it woul d have been.

| wishthat it was, to be quite honest, just a by-
right project and it wasn't even going to be here. That
again confused nme a little bit because then that neans that
t here woul dn't have been a weddi ng cake thing. It just would

have gone straight up ten feet.

I"mjust alittle torn. | don't know where | am
because the comunity, | think, took a lot of tinme in terns
of -- and | wasn't around for 19-30 and what their

di scussions were with that. Yes, okay.
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| guess what | can do is | can nake a notion. |
don't know. W don't have Vice Chair John here so |'m not
able to see -- and then, M. My, how does that work
actually? Because | don't know how the voting works. And
| don't really want to know. It's not traditional to -- yes,
that wouldn't work, never mind. | was going to try to find
out what her vote is beforehand because she's not here to
del i berate.

MR MOY: The other option is, if you feel
strongly that you want her to deliberate, you and the Board
have the option to nove to anot her date when the Vice Chair
woul d be present. That's another option if you decide you
want to use that.

ZC CHAIR HOOD: M. Chairman, can | --

CHAI RPERSON HI LL: Sure. Go ahead, Chairnman Hood.

ZC CHAIR HOOD: She's already given a proxy. The
staff can tell you even in deliberations on where she is.
So | don't see us putting this off, kicking it down the road
when the staff can just tell you. You're the Chairman. They
can tell you and everyone |istening where she is, whether
she's in support, in opposition, or if she has sone coments.
| mean, it's no reason to kick that down the road.

CHAI RPERSON HI LL: Okay. Al right. Wll, then
| amgoing to -- yes. | guess | don't likeit. | guess I'II

vote in favor.
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| mean, for ne it's the six feet that is the
additional -- | nmean, I'mlistening to ny Board nenbers. |
know what we've done before in the past. | don't think that
the fact that what we usually |l ook at is the additional feet
of the -- the difference between the by-right and the -- and
I|"'mnmentioning it again -- the additional six feet. That's
what |'m kind of [ooking at and that's what |'m struggling
with.

The thing that | don't |ike about this is, again,
the fact that the community has taken tinme to really voice
their opinions. And | guess that's where |I' mstuck, that the
regul ati ons state that we're supposed to |l ook at it a certain
way. And even if the community is opposed, we're supposed
to ook at the regulations a certain way. So that's where
"' m st uck.

| would rather vote against it, to be quite
honest, if it were just kind of a conmunity -- if | could do
it just because | thought the community didn't want to do it,

|'"d like to vote against it. But bound by what |'m supposed

to do and given that the Board, | think, has kind of given
their well thought out approach to this, | guess I'lIl vote
in favor.

ZC CHAIR HOOD: M. Chairman?
CHAlI RPERSON HI LL: Sure. Go ahead, Chairnman Hood.

ZC CHAIR HOCD: | believe, and | know our |awyers

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwDN

o O

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

24

don't necessarily tell us, | believe we all should | ook at
the legislative history. That's why five of us nornmally
partici pate because we all bring different views and

different aspects, and we're | ooking at the | evel of |aw, but
al so l ook at the level of legislative history.

And if you look at the legislative history, ANC
5Dis exactly correct. And as you know, | think we owe them
sone tine. And | know the O fice of Planning has a | ot of
work going on so | won't press, but |I've been asking for us
to revisit the ten-foot rule. 1've been asking for a while
but we've got a whole laundry list for the Ofice of
Pl anni ng. W give themwork daily, consistently. Every tine
we | eave we give them additional work. So it's always a
flurd thing which we're looking at, fluid regulations that
we' re | ooking at.

As you all know, | am not very happy and others
on how we have achieved the ten-foot rule. | think there
needs to be sone nore considerations put into that, but the
Zoning Conmission is working on that. | may be one
commr ssioner to be leaning that way. And | can tell you it
was a concession because all of us didn't agree on how we
shoul d proceed forward.

So | wanted to put that out there. | know you all
have been grappling with the ten-foot rule. The goal is to

try to give you nore gui dance, but until that part, just keep
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doi ng the work you're doing. But |I think that's why there's

five of us. And for ne, the legislative history in this case
and the ANC 5D, the work that they put into it takes serious
weight with nme. And especially the character, which is in
the zoning regs.

So I'll leave it at that. Thank you, M.
Chai r man.

CHAI RPERSON HI LL: That's right, Chairnman Hood.
| know we're struggling with this, and you and | are just
having a little bit of a discussion here.

Where we get things down from above and we | ook
at the regulations a certain way, | just want to nake sure
that we're consistent. And that's where |I'mgetting stuck.
The additional six feet is what |'ml ooking at because that's
t he way we' ve al ways | ooked at it. So | don't want to change
the way that we've been | ooking at things.

Okay. But | agree with you, Chairman, and | don't
like it either. | don't like it, but I'm going to nake a
notion because this is what |'m supposed to do.

"' mgoing to make a notion to approve Application
No. 20680 and ask for a second.

M. Bl ake?

Moti on made and second.

M. My, would you take the roll call?

MR, MOY: When | call your nane, if you would
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pl ease respond with a yes, no, or abstain to the noti on made
by Chairman Hill to approve the application for the relief
requested. The notion to approve was second by M. Bl ake.

M. Smith?

M. Bl ake?

MEMBER BLAKE: Yes.

MR MOY: Chairman H Il ?

CHAl RPERSON HI LL:  Yes.

MR, MOY: Zoning Conm ssion Chair Anthony Hood?

We have an absentee ballot from Vice Chair John,
and her absentee ballot vote is to approve the application.

Staff would record the vote as 4-1-0. This is on
the notion made by Chairman H Il to approve. The notion to
approve was second by M. Blake. Also in support of notion
to approve is M. Snmith, Vice Chair John by absentee ball ot,
of course M. Blake, Chairman Hill. Zoning Comm ssion Chair
Ant hony Hood votes no, to deny the application. The notion
carries on a vote of 4-1-0.

CHAI RPERSON HI LL: Ckay. Thanks, M. My.

Chai rman Hood, is that the last thing for you
t oday?

ZC CHAIR HOOD: That's it for ne. You all have
a great day.

CHAI RPERSON HI LL: You have a good day too, sir.

Okay. Commi ssioner MIler, welcone.
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M. My, you can call our next decision case.

MR, MOY: The next decision case is Application
No. 20500-A of 2525 Penn, LLC. This is a request for a
nodi fication of consequence to Order No. 20500. That was
dated Cctober 1, 2021. This is pursuant to Subtitle Y 8§ 703.
The property is located in the MJ6 zone at 2519 and 2525
Pennsyl vani a Avenue Northwest, Square 14, Lots 28 and 29.

And | believe that's all | have for you, M.
Chai r man.

CHAl RPERSON HI LL: Okay. Thanks.

Al right. Again, | renenber this case. This is
a nodi fication of the order concerning, basically, those bay
w ndows and adding themto the | ot occupancy.

I didn't really have an issue wth the
application. The Ofice of Planning in their analysis
supports it. DDOT was in support and the ANC was also in
support. Again, | think it's just sonething they're trying
to correct. So | would be voting in favor of this.

M. Smith?

MEMBER SM TH. | agree with your interpretation.
| did take a look at the case file and | didn't have any
maj or issues with the request for nodification. So | wll
be voting in support.

CHAI RPERSON HI LL: Ckay, great. M. Smith, at the

first break or sonething, you mght want to log off and | og
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back on. You're kind of breaking up just a little bit but
not bad. I|'msorry, M. Smth.

M. Bl ake, your opinion?

MEMBER BLAKE: | wll also be voting in support
of the request.

CHAI RPERSON HI LL:  Conmm ssioner MIler?

ZC VICE CHAIR MLLER | concur wth ny
col | eagues. Thank you.

CHAI RPERSON HI LL: Ckay. |'"'m going to nake a
notion to approve Application No. 20500-A as in apple, and
ask for a second.

M. Bl ake?

MEMBER BLAKE: Second.

CHAI RPERSON HI LL: Mbdtion nmade and seconded.

M. My, could you take the roll call?

MR, MOY: |f you woul d pl ease respond with a yes,
no, or abstain to the notion made by Chairman H Il to approve
the application for the request for nodification of
consequence. The notion was second by M. Bl ake.

Zoni ng Conmi ssioner Rob Ml er?

ZC VICE CHAIR M LLER:  Yes.

MR, MOY: M. Smth?

MEMBER SM TH:  Yes.

MR MOY: M. Bl ake?

MEMBER BLAKE: Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A WD

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

29
MR MOY: Chairman H Il ?

CHAl RPERSON HI LL:  Yes.

MR MOY: We have one Board nenber not present,
not participating.

Staff would record the vote as 4-0-1. This is on
the notion made by Chairman H Il to approve. The notion to
approve was second by M. Bl ake. Also in support of the
notion to approve: Zoni ng Conm ssioner Rob MIler, M. Smth,
of course M. Blake, and Chairnan HII. Board nenber not
present. The notion carries on a vote of 4-0-1.

CHAI RPERSON HI LL: Thank you, M. My. M. My,
you can call our next decision case when you get a chance.

MR MOY: This would be Application No. 20607-A
of Max Pappas and Adel Pappas. This is a request for a m nor
nmodi fi cati on pursuant to Subtitle Y 8 703.3 to anend appr oved
plans to replace a rooftop hatch structure with a stairway
pent house. The property is located in the RF-1 zone at 327
Tennessee Avenue Northeast, Square 1032, Lot 53.

That's it, M. Chairnman.

CHAI RPERSON HI LL:  Thanks.

Ms. Nagel hout, can you hear nme? Ckay. Let's see.

M. My, is the Ofice of Planning here?

MR, MOY: Let nme check with M. Young.

CHAI RPERSON HI LL: Yes, okay. | forget whether

t hat person is around, whoever did this report.
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M5. NAGELHOUT: What was the question?

CHAI RPERSON HI LL: Ms. Nagel hout, thanks. That
previ ous decision that we were discussing so nuch, it was
Appl i cation 20680. | wanted to refer in the order to the
construction mai ntenance letter that was in Exhibit 46, and
so | just wanted to make sure | nentioned that to you. I
don't know how to clean this up in terns of nentioning it
now, but | just wanted to nention it to you. | don't know
I f you know a way to clear it up.

MS. NAGELHOUT: Yes, we can take of that. No
probl em

CHAI RPERSON HI LL: Ckay. All right, great.
Thanks. |If not, that's okay.

So what | had wanted to ask the Ofice of Pl anning
about real quickly, and naybe you guys can tell me whether
or not you had any concerns about it, they're changi ng that
roof hatch to the penthouse. | had wanted to ask the Ofice
of Planning just in terns about sight |ines and everything,
but | think that the Ofice of Planning has approved this.
|"m |l ooking at their report here just to see. | wanted to
ask themhad t hey consi dered that when they were doing their
anal ysis, and | assune they had.

The fact that we don't have anything directly from
the ANC is sonething that also makes nme a little bit

hesitant, but | want to know what you all think.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




o o0 B~ W N

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

31

|"'mgoing to go to M. Smth for a second.
MEMBER SM TH: Okay. Maybe |' mm ssi ng sonet hi ng.
Ddthey file a supplenental report? | didn't see one. It

says there is one in this case.

CHAI RPERSON HI LL: Yes. | think it's Exhibit 9.
MEMBER SM TH: Ckay. | can see it now. | share
the sane concerns you have, Chairman Hll. When we | ast
heard this case, | believe it was ne and Comm ssi oner Nbore

that had simlar concerns about bulk and nass along the
bl ock.

So for ne to approve this sight unseen on what a
st andard pent house woul d 1 ook |Ii ke -- | understand the O fice
of Planning is supporting they believe that it wouldn't be
adverse, but | do want to hear fromthe O fice of Planning
on did they consider that and what does this look like. 1'm
not confortabl e approving this sight unseen.

CHAI RPERSON HI LL: Okay. That's all | need. [1'l]
go around the table al so.

The proposed pent house woul d neet the requi renents
of Subtitle C, Chapter 15, Penthouses and Rooftop Structures.
That's what the Ofice of Planning's report says. And |
guess the Ofice of Planning is here, but that m ght not
necessarily work for us in general.

Again, we're going fromthe rooftop hatch to now

sonmet hing that we used to have to deliberate a | ot about.
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And so that's why I'mkind of a little bit hesitant. "' m

having a | ot of hesitancy today.

M. My, you said the Ofice of Planning is here?

MR MOY:  Yes. | asked M. Young to bring her
I nto the panel.

CHAI RPERSON HI LL: Okay, great. And then it just
makes ne wonder whether this m ght be sonething we want to
| ook at anyway. W don't want people to necessarily do this
after the fact.

Ms. Vitale, are you there?

MS. VITALE: M. Chair and nenbers of the Board,
Elisa Vitale with the Ofice of Planning. 1In this instance,
the original application that was before the Board required
relief to add an additional story. So they needed relief
from the rooftop architectural el enents. In that
application, the applicant had proposed a roof hatch for
access to a roof deck.

The Ofice of Planning introduced and the
Conmmi ssi on approved revisions to the penthouse regul ations
in Case 14-13E, and in those revisions we nodified the
regul ations that related to roof structures in the RF zone.
So based on those changes to the Zoning regulations, that
roof access stair could be done as a matter of right.

So the applicant's nodification that's before you

today is essentially construction that is matter of right,
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that would not require review by the Board. They're before
you because they have BZA-approved plans and are proposing
a change to those BZA-approved pl ans.

So basically, had this not been a prior BZA case,
t he applicant could proceed to pull permts and proceed with
construction of the roof access stair. The only reason
they're here before you is because of that existing BZA
approval w th BZA-approved plans that are now changi ng, but
the work that's being proposed under the nodification is a
matter of right.

CHAI RPERSON HI LL: Ckay. Il love it. This is
al ways why | just have to believe the Ofice of Planning.
Right. So you're saying because it was a BZA order, they
have to conme before us to nodify the BZA order to do

sonmething that's a nmatter of right?

M5. VITALE: That's correct.

CHAl RPERSON HI LL: Ckay. Al right. Well, if
that works for you guys, | guess that works for ne. | have
totrust the Ofice of Planning. They're saying it's matter

of right; the fact that they' re changi ng t he BZA order is why
t hey' re here.

['Il let M. Smth chew on that a second.

M. Bl ake?
MEMBER BLAKE: Yes. |"m confortable with the
request. QObviously, using a staircase is a safer neans to
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reach the rooftop. | think that accounts for the fact that
It nmeets the requirenents of the zone and it is a matter of
right. | see no reason why we woul d not supportive of that.
| amcertainly supportive of it.

CHAI RPERSON HI LL: Ms. Vitale, howdid it change?
Because we used to al ways have to struggle with this thing.

M5S. VI TALE: The prior regulations had -- there's
certainly still a height Ilimt in terns of the maxinmm
overall height for that roof structure. There were setback
requi renents before.

And | apologize. | amnot as famliar with the
pent house - -

CHAl RPERSON HI LL: The setback requirenents
changed, you think?

M5. VITALE: | believe so, yes. So that freed up
the ability to do the access, the roof access stair.

CHAI RPERSON HI LL: Ckay. Commi ssioner Mller?

ZC VICE CHAIR M LLER. Yes, M. Chairman. Since
| wasn't the comm ssioner on the February -- | think it was
February -- hearing and decision, | went back and |istened
to that anobng other cases yesterday. | saw the dial ogue
that, | guess, Board Menber Smith -- and now | forget who
el se -- and Commi ssioner Imanura had about whether that
rooftop addition, which is what the order was about, was in

character with the nei ghborhood.
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And | too would have |liked to have seen, as M.
Smth said here today, seen it. | looked for it, the stair.
| thought it m ght have mssed it and sonebody was going to
point it out today, but | guess | couldn't find it because
It wasn't visually apparent as to what that woul d | ook |i ke,
particularly fromthe nei ghbors'.

| think given the Ofice of Planning's report,
both the witten report, Exhibit 9, and today's comments by
Ms. Vitale, and that that type of access is a matter of
right, and given Board Menber Bl ake's comment about this is
probably a safer way to get to the roof than a roof hatch or
certainly a nore convenient way -- plus, the Ofice of Zoning
staff under diff My's direction, | think, reached out to
the ANC per our request to see if they had any problemw th
t he change.

And there is an exhibit, | think Exhibit 11 that
was just filed yesterday, that shows enmmil correspondence
bet ween the conm ssioners. The bottomline is they appear,
even though this isn't a formal resolution so we can't give
it great weight -- | give it sone weight. W reached out to
the ANC. Based on this email dial ogue, they are aware of the
change. They have no concerns with it. They think it's
m nor .

So |"'mprepared to go forward, if the majority of

the Board is.
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CHAI RPERSON HI LL: Ckay. M. Smth, I'll cone

back to you.

MEMBER SM TH: Sure. |I'mfairly confortable with
the explanation that Ms. Vital e gave.

Al so, |looking at Exhibit 2, while it would have
been great to see sone type of rendering fromthe ground for
us to be able to see this, just judging by what they're
proposi ng, the stair penthouse would begin to appear above
t he new faux mansard roof that we approved about eight feet,
two inches or so from that nansard roof, from the setback
fromthe front building facade.

So it may not be able to be seen all that well
fromthe street. And even if it does, it has to be about
five or six feet above that faux mansard roof. So | don't
believe it would be nmuch nore intrusive. Wile it would have
been great to have that perspective, | think that is now a

matter of right now. So I'm fairly confortable with the

proposal .

Thank you, Ms. Vitale.

CHAI RPERSON HI LL: kay, yes. Now hearing Ms.
Vitale, | don't think that this is sonmething that sonmebody

IS necessarily trying to do an end-around on, or something
that woul d be nore consistent. Ckay.
"' mgoing to make a notion to approve Application

No. 20 -- thanks, Ms. Vitale -- approve Application No.
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20607-A as in apple, and ask for a second.

M. Bl ake?

kay. M. My, we've got a first and a second.
Could you take a roll call, please?

MR MOY: When | call your nane, if you would
pl ease respond with a yes, no, or abstain to the notion made
by Chairman H Il to approve the relief that's requested.
This is the request for nodification. The notion was second
by M. Bl ake.

Zoni ng Conm ssioner Rob MIler?

M. Smith?

MEMBER SM TH:  Yes.

MR MOY: M. Bl ake?

Chairman H Il ?

CHAI RPERSON HI LL:  Yes.

MR. MOY: W have a Board nenber not present.

Staff would record the vote as 4-0-1. This is on
the notion by Chairman Hi Il to approve. The notion to
approve second by M. Blake. Also in support of the notion
to approve: Zoning Commi ssioner Rob MIler, M. Smth, M.
Bl ake, Chairman H|I. There are no other Board nenbers.
Again, the notion carries on a vote of 4-0-1.

CHAI RPERSON HI LL: Ckay, great.

(Wher eupon, the above-entitled matter went of f the

record at 10:33 a.m)
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