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P-ROCEEDI-NGS
(10:49 a.m)

CHAI RPERSON HI LL: Thank you, M. My. You nay
call our first hearing case when you get a chance.

MR MOY: Sorry, M. Chairman. | was checking ny
notes on this so --

CHAI RPERSON HI LL:  Ckay.

MR MOY: Al right. The Board is into -- is in
Its public hearing session. First case is Application Nunber
20631 of 723 Morton, LLC. This is the Applicant's request
for special exceptions from the following; mninmm |ot
di mrension requirenents, Subtitle E Section 201.1, and
pursuant to Subtitle E Section 201.4, Subtitle E Section 52-
06, and Subtitle X Section 901.2, rear yard addition
requi rements, Subtitle E Section 205.4, pursuant to Subtitle
E Section 205.5, Subtitle E Section 52-01, and Subtitle X
Section 902.1, this will construct two attached three-story
with cellar and roof deck, flats in the RF-1 Zone, property
| ocated at 723 Morton Street NW Square 2894, Lot 91

As Chair recalled, this application was heard at
the Board's hearing on February the 16th, and the Board
continued the hearing to today, March 30th.

CHAI RPERSON HI LL: Ckay. Ms. W/ son, can you hear

M5. W LSON: Yes.
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CHAI RPERSON HI LL: Can you --

M5. WLSON: Alex WIlson. | was going to go ahead
and i ntroduce nyself. Alex Wlson fromSullivan & Barros on
behal f of the Applicant.

CHAI RPERSON HI LL: Ckay. G eat. Comm ssi oner
Way, are you there?

COW SSI ONER  WRAY: Good nor ni ng. Yes.
Comm ssi oner Way from ANC 1A

CHAI RPERSON HI LL: Okay. Geat. Thank you. All
right. M. WIlson, if you want to go ahead and tell us what
happened since the last tine you were here. Maybe let's
start with that. Wy don't you start with that?

M5. WLSON:. Sure. So at the previous hearing,
we were requesting variance relief to subdivide because we
didn't have 32 feet of |ot wdth. But since then, the
Appl i cant purchased about seven inches of ot width fromthe
adj acent property owner, and now we have the ability to
subdi vide via special exception into two 16-foot wi de lots
under the 1Z voluntary special exception requirenents of E
201. 4.

CHAl RPERSON HI LL: Ckay.

M5. WLSON:. And we al so got a determ nation from
t he Zoning Adm nistrator that our proposal was submtted to
be approved via special exception.

CHAI RPERSON HI LL:  Ckay. | apol ogi ze. Dd we
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6

wal k through -- fully through your presentation the | ast
time? | didn't think so.
M5. WLSON. No.

CHAl RPERSON HI LL: Ckay. Do you want to go ahead

and wal k us through your presentation -- and | have it pulled
up -- and why vyou believe your client is neeting the
standards for us to grant the relief requested? | am going

to put 15 mnutes on the clock so | know where we are, and
you can begi n whenever you |ike.

M5. WLSON: G eat. Thank you. M. Young, would
you be able to pull up our presentation? Thank you. |If you
go to the next slide, please?

The proposal is to create two new record lots
nmeasuring 16 feet each and each inproved with a flat. As |
nmenti oned at the previous hearing, we were seeking variance
relief, but now we are sinply seeking special exception
relief in order to subdivide. And so both buildings are
consi dered one 1Z devel opnent, and we are seeking relief
under E 201.4 subject to E 5206. 2. And that is reviewed
under the general special exception requirenents.

W are al so seeking relief fromthe 10-foot rule
for the building on Lot B, and that is reviewed under E 52-
01. Next slide, please.

These are just show ng photos of the existing | ot

which is currently uni nproved, and both adjacent nei ghbors
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7

are in support, and the ANCis al so supporting. Next slide,
pl ease. This is just another photo of the property. Next
slide, please. This is the rear of the property and the
adj acent property. Next slide, please.

The proposal neets the general special exception
requi renents as the use itself is permtted by right. Each
of these buildings will be a flat. This is a row house
district, and we are proposing two row dwellings where
there's currently nothing. This |ot has been vacant for,
think, 10 years at |least, and we are providing one |IZ unit
which neets all of the criteria for approval under Subtitle
C Chapter 10. Next slide, please.

In ternms of the specific requirenents as E 52-01,
the shot of cities in the record denonstrate that the |ight
and air avail abl e to nei ghboring properties to the east won't
be unduly affected. There are no proposed w ndows on the
respective side to the proposed buil ding, and there are ot her
taller buildings, the rear along the alley. The design was
revi ewed and supported by the ANC. W do have shadow st udi es
and plans in the next slide if you're interested, or we can
pull up certain plans if there are specific questions. Thank
you.

CHAI RPERSON HILL: Go ahead. Yes, just -- you
don't have to go through the shadow studies, Ms. W] son.

MS. W LSON: You would like to see the shadow

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14th STREET, N.W., SUITE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

st udi es?

CHAI RPERSON HI LL: You do not, no.

M5. WLSON. Ckay. Geat. So if you have any
questions, we do have plans on the next slide, and we're able

to answer other questions.

CHAI RPERSON HI LL: Wiy don't -- Ms. W/ son, why
don't you drop -- M. Young, can you drop the slide back?
Let's see if ny fell ow Board nenbers have any questions. The

only question | have, you guys bought seven inches, right,
Is that what -- or that your car is in? And so |I'mjust kind

of curious just because it seens to ne |like there's buil dings

built on both sides. Were did the seven inches cone fronf

MS. W LSON: So the neighbor to the left, their
bui | di ng does not go to that lot I|ine.

CHAl RPERSON HI LL: Ckay.

M5. W LSON: So we were able to purchase that
space between which I think will be better overall, because
then you don't have a seven-inch gap.

CHAI RPERSON HI LL: Yes -- no, no, no. | just --
it seemed odd to nme that they didn't build to lot I|ine.

M5. WLSON: Yes.

CHAI RPERSON HI LL: So that's why -- | just don't
under stand but okay. M. Bl ake?

MEMBER BLAKE: Yes. Just a clarification. That
seven inches goes the entire length of the lot, is that a
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portion or this is the entire |ength?

M5. WLSON:. So it goes to 33 feet and ot width
Is neasured to a point 30 feet back, so it still is
considered wthin the ot |ength.

CHAI RPERSON HI LL: Anyone else? Can | turnto the
Ofice of Planning, please? Ch, sorry, Conm ssioner.
Comm ssi oner Way?

COW SSI ONER WRAY: Good norning. The ANC voted
I n support. We've seen these plans a couple of tines. W're
very happy they were willing to work with us. W know t hat
t he neighbors are also in support of the plans as you're
going to see them And we woul d have supported it if it
needed the variance, but we're very happy we got to the
speci al exceptions, so thank you.

CHAlI RPERSON HI LL: Conmm ssi oner, thanks for tine,
for comng out, right. So it's still pending? Like | nean
you guys just want to see that thing devel oped, huh?

COWM SSI ONER WRAY: Well, yes. | will clarify that
the property that was built there, there was a property there
for the last 10 years. The city had to knock it down because
the person -- the developer built it conpletely wthout
permts and totally against the zone. So there was nothing
about it that could have stayed. So we're happy to see it
gone, and we're very happy to see this conme in place.

CHAI RPERSON HI LL: | s that sonething that came
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10

through -- they tried to cone through us? No.

COW SSI ONER WRAY: | don't knowif they ever tried
to get a BZA hearing. The -- | don't think it would have
gotten through, and they built an 8-unit apartnent house in
a zone that's only for three-story row hones.

CHAI RPERSON HI LL: Got it. s this your SM

Comm ssi oner ?

COMM SSI ONER WRAY: It is. | live on the bl ock.
CHAI RPERSON HI LL: Oh. | was up there up not too
|l ong ago. It's a | ovely nei ghborhood.

COWMM SSI ONER WRAY: | f you're at Book Hall, I'Il --
| d understand that.

CHAI RPERSON HI LL: That's exactly correct. All
right. Okay. Let's see. Ch, can | hear fromthe Ofice of
Pl anni ng, pl ease?

MR. MORDFIN: Good norning. |'m Stephen Mrdfin
with the Ofice of Planning, and the Ofice of Planning is
i n support of this application with the Applicant's purchase
of the seven inches as originally intended, the i ssues having
to do with how you can reduce the ot width for opting to
i nclusionary zoning go away. So, therefore, we find that
this applicationis inconformance with the criteria for both
opting into the inclusionary zoning and al so for going nore
than 10 feet back fromthe rear wall of the adjacent property

to the east. So with that, we support the application.
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11
CHAI RPERSON HI LL: M. Mordfin?

MR, MORDFI N  Yes.

CHAI RPERSON HI LL: You guys were in denial of the
vari ance, right?

MR. MORDFIN: That is correct.

CHAI RPERSON HI LL: And so while |'mglad -- wel |,
| shouldn't say I'mglad -- it woul d have been an i nteresting
argunent, M. Mordfin. That's all 1'Ill say. Al right.
Does anybody have any questions for the Ofice of Planning?
kay. M. Young, is there anyone here wi shing to speak?

MR YOUNG | do not.

CHAI RPERSON HI LL: kay. Ms. WIlson, is there
anyt hing you want to add at the end?

M5. WLSON. No, thank you

CHAI RPERSON HI LL: Commi ssi oner Way, is this all

we have for you today?

COMM SSI ONER WRAY: It is. Thank you. Hope you
have a good day, Comm ssioner. Bye now.

CHAI RPERSON HI LL: Al right. Oay. |'m going
to go ahead and cl ose the hearing on the record. | actually
think that they neet the criteria for us to grant the speci al

exception. | thought that -- | really -- | |ike the project.
| mean | think that it would -- and | now that Commi ssi oner
MIler would have had nore things to be interested in in

terms of if this had been a variance and the argunent about
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12
this particular project, and it's participating with the |Z
program and that | just think it's odd that whole 7-inch
thing that had to get resolved, but I'mglad it got resol ved.
However, beyond that, | do think they neet the criteria for
us to grant the | eave requested. | am also going to give
great weight to the report that has been given to us fromthe
ANC as wel | as the announcenent that has been provi ded by the
Ofice of Planning's report and will be voting in favor. |I'm

going to start wth M. Smth if that's okay.

MEMBER SM TH: Sure. | have nothing to add. |
conpletely agree with your analysis on this. | will just
state that we do have letters in support fromthe adjacent

property owners who are, you know, in favor and confortable
with this -- the size and scope of this building being
| ocated between them And the ANC is also in support. So
with that, | give great weight OP's staff report as well.
| will support the application.

CHAI RPERSON HI LL: Thank you. M. Bl ake?

MEMBER BLAKE: Yes. | would agree with all the
comrents that you and Board Menber Smith nade with regard to
t he standards, and | do believe the Applicant -- which | do
believe the Applicant has net. | also would add that DDOT
has no objection, and I will be voting of favor of granting
t hem

CHAI RPERSON HI LL: Thank you. Commi ssi oner
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13

Mller?

COW SSI ONER M LLER: Thank you, M. Chair. |
concur with all of your comments and think that this is a
good project, good in sale developnent project with the
outpatient in inclusionary zoning. Thank you.

CHAI RPERSON HI LL: Thank you. Vice Chair John?

VI CE CHAI R JOHN: Thank you, M. Chairman. | have
nothing to add. Wth the anended application, it now becones
a very straightforward application.

CHAI RPERSON HI LL: Thank you, Vice Chair John.
"1l go ahead and nake a notion to approve Applicati on Nunber
20631 as captioned and read by the secretary and ask for a
second. Ms. John?

VICE CHAIR JOHN:  Second.

CHAI RPERSON  HI LL: The nmotion is made and
seconded. M. My, if you could take a roll call?

MR, MOY: \When | call each of your nanes, if you
woul d pl ease respond with a yes, no, or abstain to the notion
made by Chairman Hill to approve the application for the
relief that is requested. The nption to approve was seconded
by Vice Chair John. Zoning Comm ssioner Rob MIler?

COW SSI ONER M LLER:  Yes.

MR, MOY: M. Smth?

MEMBER SM TH:  Yes.

MR MOY: M. Bl ake?
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14
MEMBER BLAKE: Yes.

MR MOY: Vice Chair John?

VICE CHAIR JOHN:  Yes.

MR MOY: Chairman H Il ?

CHAl RPERSON HI LL:  Yes.

MR MOY: Staff would record the vote as 5-0-0 and
this is on the notion nmade by Chairman H Il to approve.
Motion to approve was seconded by Vice Chair John also in
support of the notion to approve, Zoning Conm ssioner Rob
Mller, M. Smth, M. Blake, and of course Chairman H I I.
Again, the notion carries on the vote of 5-0-0.

CHAI RPERSON HI LL: Ckay. Thank you, M. My.
When you have an opportunity again, M. My, please feel free
to call the next case.

MR, MOY: The next application before the Board
i s Case Nunber 20547 of 1005 Rhode I|sland Avenue NE Part ner
LLC. This is the Applicant's request for special exceptions
fromthe matter-of-right uses of Subtitle you Section 401,
pursuant to Subtitle U Section 421 and Subtitle X Section
901.2; nmaxinmum pernitted floor area ratio of Subtitle F,
Section 302, pursuant to Subtitle F Section 302.3, Subtitle
F Section 5206.1, and Subtitle X Section 901; and finally,
fromthe pent house set back requirenents of Subtitle C Section
1504.1(c) (1), pursuant to Subtitle C Section 1506.1 and

Subtitle X, Section 901.2. This would rai se an exi sting two-
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story principal dwelling unit and construct a new detached
three-store with pent house and cel l ar, 8-unit apartnent house
in the RA-1 Zone, property located at 1005 Rhode |Island
Avenue, NE, Square 3870, Lot 48.

As youw !l recall, the Board | ast heard this case
on February the 16th and scheduled a limted scope hearing
for today's hearing.

CHAI RPERSON HI LL: Ckay. Geat. M. Freenman, can
you hear ne?

MR, FREEMAN. Yes, | could. Good norning.

CHAI RPERSON HI LL: Good nor ni ng. Coul d you
i ntroduce yourself for the record, please?

CHAI RPERSON HI LL: Good norning. Kyrus Freenan
with the law firm of Holland & Knight on behalf of the

Applicant. M colleague Chris Cohen who's working on this

case is also on. | think you can see his imge here.

CHAI RPERSON HI LL: Ckay. G eat . And is it
Conmi ssi oner diver?

M5. CLI VER  Yes.

CHAI RPERSON HI LL: Commi ssi oner, could vyou
i ntroduce yourself for the record?

M5. CLIVER. [|I'msorry, | didn't hear you

CHAI RPERSON HI LL: That's okay. Coul d you
i ntroduce yourself for the record?

MS. OLlI VER Ch, vyes. | am ANC Conm ssi oner
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16
Darl ene A iver, 5DO05.

CHAl RPERSON  HI LL: Ckay. Good  norni ng,
Comm ssi oner. Thanks for joining us. Let's see. M.
Freeman, could you tell us what happened since the | ast tine
you were here?

MR. FREEMAN: Sure. So at the conclusion of the
| ast hearing, you asked the Applicant to file a construction
managenent plan, which we did. That's included as Exhibit
60A in the record. At that point, the Applicant had not net
with the ANC, although we've net within a series of neetings
but ultimately we went to neet with the ANC. Commi ssi oner
A iver can speak for the ANC report, but they voted to
approve the project that's included as Exhibit 61 in the
record. And our response to that ANC vote is included as
Exhibit 63 in the record.

CHAI RPERSON HI LL: Okay. G eat. Let's see. M.
Freeman, | think -- did you guys go through your ful
presentation?

MR. FREEMAN: Yes, sir. W did a ful
presentation, OP at 0 -- 057.

CHAI RPERSON HI LL: Okay. Could you do ne a favor
and go through again just -- | nean | know that | got -- |
don't know if you're prepared to do so or not, but just go
t hrough your slide deck and go over again the regul ations

real quick?
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MR. FREEMAN. Sure. | would ask M. Young then

I f he could pull up Exhibit -- give ne a second, | believe
It would be --

CHAl RPERSON HI LL: It's -- 57 --

MR. FREEMAN. -- 57.

CHAl RPERSON HI LL: -- 57.

MR FREEMAN. And | will try to get through it
tinmely since you've seen this already.

CHAI RPERSON HI LL:  Yes.

MR, FREEMAN: AlIl right. Just as arem nder, this
is an i mage of the proposed devel opment. We're replacing an
existing single-famly hone with an 8-unit building. Next
slide, please.

Site location is md-block south side of Rhode
| sl and Avenue. It's zoned RA-1 which is it tries to permt
lowrise apartnents. We've identified here a nunber of ot her
BZA cases for very simlar -- pursuant to which the Board
approved very simlar relief. Next slide, please. Existing
conditions; it's the site of the yell ow house. Next slide,
pl ease. So what are we asking for? W're asking for a
speci al exception to allow new residential devel opnent in a
RA-1 zone. W're asking for a special exception -- and |
shoul d say that's a standard special exception. Any multi-
famly project in the RA-1 zone needs that relief. W're

asking for a special exception to essentially opt into |IZ
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| think you just approved that sane relief for a simlar
project, the prior case. The FARis 1.08. So we're asking
for special exception relief, and this is inportant not to
Ham | ton House but because the east side of the penthouse
does not neet the setback requirenent. The penthouse is five
-- the penthouse is 10 feet. CQur setback at the east edge
Is 5 11", so we're asking for special exception relief from
t hat .

As | nmentioned, as you mght recall fromthe | ast
time around, the Ofice of Planning recomended support with
no conditions. DDOT recommended support with one condition,
t hat we provide the required bi ke spaces whi ch we are doi ng,
and they're shown on our plan. Next slide, please.

CHAl RPERSON HI LL: Yes. M. Freeman?

MR. FREEMAN. Sir?

CHAI RPERSON HI LL: That's great. | nmeanthat's --
| wanted to hear that, a recap of that one. And then if you
woul d just kind of again show ne where the IZ unit is?

MR, FREEMAN:. Next slide, please? The IZ unit is
-- let me double-check. It's on the first floor | think it
says in the report. That's likely right. | wanted to tel
you the exact |ocation, the square footage of the unit. If
you give ne just one second to get -- answer that. |Z unit
is first level, Unit 102. It's a two-bedroom two-bath unit

that's 848 --
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CHAI RPERSON HI LL:  Ckay.

MR. FREEMAN. -- square feet.

CHAI RPERSON HI LL: Got that, see that. Andif you
want to go to slide -- just to slide 8 and 9

MR. FREEMAN. Sure. M. Young, 8 and 9?

CHAI RPERSON HI LL: Go to 9, M. Young.

MR, FREEMAN. Well, let -- if | can show you j ust

CHAI RPERSON HI LL: Sure. Go ahead. \Which one?

MR, FREEMAN: -- one thing on this. So
inmportantly, the relief is not to have a penthouse. The
relief is fromthe setback requirenents al ong the east edge
of the roof. | mean this is inportant because it cones up
in the ANC report. This penthouse is only accessible by the
units bel ow. It's not a real penthouse. It's not a
recreation space for the entire building. 1t only provides
access for the units below. Next slide, please.

These are just sonme images of the site fromthe
rear, and this is intended to show, in our view,, substanti al
difference from other properties across the alley. Next
slide, please. |Is this the slide you wanted to see, M. --

CHAI RPERSON HI LL: Yes. Just do 9, 10, 11, and
12.

MR. FREEMAN. Sure. So for the special exception,

again, the special exception is deened appropriate so |ong
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as you neet the standard. Next slide. It has to be reviewed
by agencies including the Ofice of Planning and OP has a
report in support, and they go through all of these
condi ti ons.

Next slide, please. Again, 421.1 is got to be
referred to a variety of agencies. That has happened in this
case. OP has submtted a report recomendi ng approval . The
case record includes all of the information that's your 421.4
requi renents. That's at Exhibit 52A

Next slide, please. So our relief, again, we're
going to 1.08. That is assunmed to be appropriate so | ong as
you provide one IZ unit. Again, this is an 8-unit project
whi ch are otherwi se subject to IZ W are opting into 1Z
to provide an I Z unit in order to achieve the 1.8 that they

are. As noted in the OP report, the additional density

doesn't really have any adverse inpact on air, |ight,
privacy, or any of the adjacent neighbors. Next sli de,
pl ease.

Agai n, penthouse is, this is new. So prior to
t hese setbacks one to one, we're only -- we're |ess than
t hat . W're half to half. So the penthouse is 10 feet.
W're at 5 11". Next slide, please. It's along the east
edge of the roof. All other setbacks, north, south, and
west, we neet or exceed the --

CHAI RPERSON HI LL: Ckay. That's good, M.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14th STREET, N.W., SUITE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

21

Freeman. |'msorry. | just wanted to hear a coupl e of those
ot her things.

MR, FREEMAN:  Sure.

CHAI RPERSON HI LL: And the Board can al so ask
their questions, because they have the slide deck as well.
Bef ore you nove the slide deck, does the Board have any ot her
I ssues fromthe slide deck and if so, raise your hand. |'m
| ooki ng at your pictures. OCh, Vice Chair John?

VICE CHAIR JOHN: Yes. | wanted to hear nore
about how the Applicant neets 1506.1(c). | believe that's
requi rement for granting relief.

MR. FREEMAN: Hold on. Gve ne a second. 1Is it
t he next slide?

VICE CHAIR JOHN: | don't know. It's 1506.1(c)
1204, describe the requirenent for relief, and the Applicant
needs to denonstrate one of the following, if | read the
regul ation correctly.

MR. FREEMAN: Ch, 15 -- [I'Il just look for the
Ofice of Planning report; 1506.1, granting relief. As a
speci al exception, a, grant a special exception for the
pent house and setback relief will not inpair the intent of
the regulations or have negative inpacts on adjacent
properties. The intent of the regulationsis to mninmze the
visibility of penthouses and m nim ze any potential inpacts

such as undue | evels of shadow. Again, in this case, the
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setback is just at the east edge of the roof, so instead of
bei ng set back 10 feet, we're set back 5" 11", and we al so
have a side yard at that edge. The side yard normally is not
requi red but if you have one, it has to neet a certain w dth.
So along the east edge, in addition to the setback, we al so
have t he si de yard setback whi ch provi des for that additional
light, air, and ventilation.

So, another point we nake is that the building,
as a whole, is permtted. It has a total height of 40 feet
plus a 12-foot penthouse, so that would be 52 feet; whereas
in our case, our total height of building plus penthouse is
only 45 feet. So from a height and nass perspective, the
hei ght and mass is less than what is permtted as a matter
of right.

Subtitle Section D, Applicant shall denonstrate
that reasonable effort has been nade for the housing of
mechani cal equi pment, stairways, and el evator penthouses to
be in conpliance with the setback. So | didn't note -- |
shoul d note we've actually reduced the size of the penthouse
fromwhat was initially filed to what we're show ng now. So
t hat additional effort, in our view denonstrates our efforts
to reasonably conply.

Strict application, subpart C, strict application
woul d be unduly restrictive. Again, we talk about the fact

that we have side yards on each side, although we aren't
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required to do that. | would note we don't say this in our
comm tnent, but the regulations actually changed during the
pendency of this application. |[|f you recall, the penthouse
regul ation used to require a half to half setback, which is
actual ly what we're doing here. And the regul ati ons changed
during the course of this case.

Finally, we show that if we were to conply, our
stairwell would have to be shifted west, which would
adversely i npact the |l ayout of the units on each floor of the
bui I ding which runs contrary to the goal of providing kind
of larger units. All of these units in this project are two-
bedroom pl us. The units on the third level are three
bedr oons. So in our nmaterials, we show that the shift to
that stair also adversely inpacts the | ayout of a nunber of
t hose units.

VICE CHAIR JOHN: Ckay. Thank you, M. Freeman.

You only have to prove one of those four or five itens, so

t hank you.

MR, FREEMAN:. Thank you.

CHAI RPERSON HI LL: GCkay. M. Young, can you drop
the slide deck? Comm ssioner Aiver, can you hear ne?

M5. OLIVER  Yes, | can. Can you
CHAI RPERSON HI LL: Yes, we can. Thank you.
M5. OLIVER. Hold on.

CHAI RPERSON HI LL: Sure. Wuld you like to go
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ahead and give your testinony?

MS. OLI VER: Yes, Sir. In discussion with the
residents, they are -- and the ANC Board, they are opposition
tothis project. The -- one of the main reasons is -- well,
not one of the main reasons -- a reason is the penthouse.
This property sits in the mddle of the conmmunity, and it's
-- the other projects that are comng into the comunity are
6 units. This is 8 units. So it does | oom over the other
houses, and the penthouse is going to be even higher than
that. The residents on both sides have major problens with
t he pent house having a party or any noise or trash and | ack
of privacy up there.

Al so, at our ANC neeting, Dr. Bowran stated he
reduced -- stated that he reduced the 8 units to 6 units at
t he request of the i npacted residents. Wen we went back and
| ooked at the BZA records, that hadn't been done. He was --
| don't know where he pulled that one from but that had not

been done. He was stating sonething that wasn't true. And

also, if he -- the residents had asked himto just bring it
down and have it |l ook Iike the community. |t does not | ook
| i ke the cormunity. It stands out. It's like a sore thunb

in the coomunity. So they are very, very upset. These are
resi dents who are senior citizens who have been living there,
some over 50 vyears, and they just did not want this

disruption to their commnity.
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Wien | told them -- we had to have a separate
neeti ng. W had one neeting and then when Dr. Bownman
announced that he would reduce 8 units to 6 units, that was

a surprise to ne. W had to have anot her neeting the second

day so we -- so | could go back and | ook at the renderings
to make -- and -- because he stated that. And when | found
out, I was like, "He's not telling the truth." He did not

lower the wunits to fit into the comunity, which the
comunity had asked. So that was a nmmjor sore point. And
| think that's about it, sir.

CHAI RPERSON HI LL: Okay. Thank you, Conmi ssioner.
" mjust | ooking here at your guys' report. Does -- okay,
does t he Board have any questions for the Comm ssioner? Vice
Chai r John.

VICE CHAIR JOHN: So Comm ssioner, are you
aut hori zed to represent ANC, what's it, is it 5C?

MS. OLI VER  (Q05.

VICE CHAIR JOHN: So you're the single nenber
district conm ssioner?

M5. CLI VER  Yes.

VICE CHAIR JOHN: So | see that the Comm ssion
vot ed but there was no aut horization for you to represent the
full Conmm ssi on.

M5. CLI VER: What do you nmean no authori zation?

VICE CHAIR JOHN. Well, typically, the vote says

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14th STREET, N.W., SUITE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

who i s authori zed to represent the Comm ssion at the hearing.

M5. OLIVER |Is that the Form 129?

VICE CHAIR JOHN:  Yes.

M5. OLIVER It's there.

VICE CHAIR JOHN: It's there but naybe soneone
el se can help ne take a look at it. If anyone wll --

CHAI RPERSON HI LL:  Conm ssi oner - -

(Si nmul t aneous speaki ng.)

VICE CHAIR JOHN: | think it affects whether or
not we can give the ANC report great weight. W can hear the
testinmony but if it's -- if you're not properly authorized,
then we can't give your testinony great weight. |'mtrying
to pull it up. Does anyone know where that exhibit is?

CHAI RPERSON HILL: I'm at Exhibit 65. | think
Vi ce Chair John, |I knowthe report can be given great weight,
and | guess, you know, Commi ssioner's testinony will be taken
in the way it's taken. But the report, | do believe can be
gi ven great weight and --

VICE CHAIR JOHN: Exhibit 61.

CHAI RPERSON HI LL: Onh, 61. Conm ssioner, you guys
are -- your main concern is the penthouse, is that correct?

M5, COLI VER The penthouse and the anount of
units. W had asked that he bring it down to 6 units so it
fits in with the anbience, let's say, of the community.

CHAl RPERSON HI LL: Cot it.
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M5, QLI VER And he just flatly refused to do

t hat .

CHAI RPERSON HI LL: Vice Chair John, are you good?

VICE CHAIR JOHN: Sure. If the -- sure.

CHAI RPERSON HI LL: Okay -- okay.

MEMBER SM TH: | think | have just one question --

CHAI RPERSON HI LL: Yes, M. Smth.

MEMBER SM TH: -- and it's to the ANC
Comm ssioner. Let's see. M. diver, you said that the ANC
and the community had sone concerns about the nunber of

units. How many units is in the apartnment building to the

east --

MS. OLIVER Si x.

MEMBER SM TH: -- that exists now?

MS. OLIVER Si x.

MEMBER SM TH: It's six, okay. And there would
be a devel opnent to the west that will have 18 units. Wre

t here sone concerns that were rai sed about a density i ncrease
al ong the bl ock?

M5. CLIVER. |I'msorry, | couldn't hear you. Say
agai n?

MEMBER SM TH: The apartnent -- there's a proposed
devel oprment that would allowto the west of this application
that we're here -- that we're speaki ng about now that woul d

have 18 units. Were there just sonme concerns about density,
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I ncreased density in the nei ghborhood?

M5. CLI VER  Yes.

MEMBER SM TH: Ckay. Thank you. That's all the
questions | had.

CHAl RPERSON HI LL: Ckay. M. Freeman, you got any
questions for the Conm ssioner?

MR. FREEMAN:. | don't have any questions. | wll
have a little response in rebuttal if given the opportunity.

CHAl RPERSON HI LL: Okay. All right. M. Jesick,

are you there?

MR JESICK: |I'mhere, M. Chairnman.

CHAI RPERSON HI LL: Ch, great. Thank you, M.
Jesi ck.

MR JESICK: Ckay. Geat.

CHAI RPERSON HI LL: Pl ease introduce yourself for
the record, M. Jesick?

MR, JESICK: Thank you. Yes. M nanme is Matt
Jesick. | amthe OP representative for this application.

CHAI RPERSON HI LL: Ckay. Does the Board have any
guestions for the Ofice of Planning? Ckay. M. Jesick

|'ve read your report. | mean you guys aren't concerned
about the density, is that correct?

MR, JESI CK: That's correct. The Applicant is
conplying with the FAR that's pernmitted when providing an

i ncl usionary unit.
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CHAI RPERSON HI LL: Ckay. All right. M. Freenman,

do you have any questions for the Ofice of Planning?

MR. FREEMAN: No, M. Chairman.

CHAI RPERSON HI LL: Comm ssioner QOiver, do you
have any questions for the Ofice of Planning?

M5. OLIVER No, sir.

CHAI RPERSON HI LL: M. Young, is there anyone here
w shing to speak?

MR, YOUNG W do not.

MR, FREEMAN: M. Freeman, you seemto think --
|"mnot saying think -- you would like to have sonething to
say at the end?

MR. FREEMAN:  Yes.

CHAI RPERSON HI LL: Ckay. Please, go ahead.

MR. FREEMAN: | did just want to respond quickly
to the coment about the character of the nei ghborhood, and
| would point you to -- the Board has approved a nunber of
cases al ong Rhode Island Avenue. For exanple, Case Nunber
20539, which is at 1009 Rhode Island Avenue, just a couple
doors over, that's been approved as an 8-unit building.
1001, which is the next step over was al so approved as an 8-
unit building. So as it relates to the character and cont ext
of the neighborhood, the -- you should be aware that the
Board has approved and we cite in our Exhibit 53 an 8-unit

project, an 8-unit project, a 16-unit project, an 8-unit

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14th STREET, N.W., SUITE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

30

project, an 8-unit project, another 8-unit project. So our
proposal is consistent with that.

Secondly, in ternms of density, density is nore
t han just nunber of units. It's height. It's |Iot occupancy.
It's a variety of things. So we conply with all of those.
And as M. Jesick indicated, the increase in FAR as a result
of the special exception is 891 square feet. That area is
going directly into the IZ unit. The IZ unit is 848 square
feet. So there may be a difference but obviously, there's
hal | way, there's other ancillary space associated with the
delivery of that wunit. So this increase is directly
attri butabl e and presuned appropriate because it's a speci al
exception because of the provision of this affordable unit
wWithin the project. And again, we're not asking for relief
to have a penthouse. W're asking for relief from the
set back al ong the east end.

So that concludes our -- ny response. Again, |
think the record clearly indicates that we neet all of the
standards for relief, and we woul d ask that the Board approve
our application.

CHAI RPERSON HI LL: Thank you. M. -- okay, I|'ll
get to you M. Blake. M. Freeman, what is to the right-hand
side of the building again right now? Is that a new
apartnent building that was devel oped?

MR. FREEMAN:. If you're | ooking at the siteto the
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right, there's an approved BZA case that hasn't been built
yet but to the left, there's a white apartnent building in
front of --

CHAI RPERSON HI LL: Do you know t he nunber of units
that are going into the one to the right? | can't renenber.

MR. FREEMAN:.  Ei ght een.

CHAl RPERSON HI LL: Okay. Al right. M. Bl ake,
you had a question?

MEMBER BLAKE: Yes. | want to just go back to the
I ssue with the ANC. | certainly appreciate the conments that
Commi ssioner Aiver's pointing out. But | was | ooking at the
aut hori zation formon this report, and it does seemto be a
little bit confusing in ternms of who is authorizing who to
do what and if, in fact, the Comm ssioner is authorized. |IT
| ooks like it's her signature and it's not authorized by the
Vice Chair or Chair of the ANC. So for that reason, | woul d,
t oo, al so question whether it was, in fact, should be granted
great weight. | think the vote did take place but | don't
think the witten report is appropriately docunented to
aut hori ze.

M5. OLIVER  The Vice Chair's nane is on there.
Harry Thomas.

CHAI RPERSON HI LL: GCkay. | don't have any issues
with the --

MEMBER BLAKE: | T should --
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CHAI RPERSON HILL: | don't have any issues wth
the formthere. |If -- M. Nagel hout, can you hear ne?
MS. NACGELHQUT: | can.

CHAI RPERSON HI LL: Do you have any i ssues with the
formor the Exhibit? Do you know, do you want to take a
m nut e?

M5.  NAGELHOUT: Yes. Which Exhibit are you
| ooki ng at?

CHAI RPERSON HI LL: It's Exhibit, | think --

M5. OLIVER  Sixty one.

M5. NAGELHOUT: Sixty-one, okay.

CHAI RPERSON HI LL: Si xty-one.

M5. NAGELHOUT: It requires -- just to follow up
with M. Blake -- it requires that the Chairperson or the
Vi ce Chairperson sign the form M. Oiver is authorized to
present the report, but there is no signature by the
Chai rperson or the Vice Chairperson. | don't know whose
signature appears next to -- nowis that Comm ssioner Harry
Thomas's signature in the third block, M. diver?

M5, OLI VER I'"'m not | ooking at the form right
now, but his name --

M5. NAGELHOUT: Did M. Thomas sign the report?

M5. CLI VER  Yes.

M5. NAGELHOUT: Ckay. So that's his signature

that's there?
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M5. OLIVER  Yes, ma'am

M5. NAGELHOUT: It's just not printed. | think
he signed in the wong place. So if that's his signature,
l'mfine, M. Chairnman.

CHAI RPERSON HI LL: Okay. M. Bl ank, you got your
hand up.

MEMBER BLAKE: | did. It does seem -- | don't
want to go through this explanation. | would -- and agai n,
| don't want to go through it too nuch extent, but the
signature is still mssing at the bottom of her signature.
And | think she signed it above her nane appropriately, but
that is -- that doesn't -- and | can't represent, |I'mnot a
handwiting expert, but the signature |ook very simlar to
the one -- this is an electronic signature. It's very
simlar to the one in your DocuSign below in the witten
statenment, so |I'm not clear on exactly if that is M.
Thomas's signature. | wasn't clear that M. Thomas was the
Vice Chair of the ANC.

CHAI RPERSON HI LL: Okay. So you all realize we

got like a | ong day, you know, coning up, right, okay? Like

the appeal is still at the end of the day. Al right. So
| can -- |I'll let Mary go ahead and take a | ook -- or M.
Nagel hout -- sorry -- as to whether or not | need to |eave

the record open for this docunent to be signed appropriately.

| believe that it's pretty clear that the ANC vot ed 3-0-2 not
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to support. |Is that correct, Comm ssioner Oiver?

M5. CLIVER  Correct.

CHAI RPERSON HI LL: Okay. So that's Comm ssi oner
Aiver's testinony. So |I'll go ahead now and wait for M.
Nagel hout whet her or not | got to keep the record open, which
| can go ahead and do. And then -- so outside of that, you
al | got any nore questions for the Conmm ssioner?
Conmi ssioner Mller?

COW SSI ONER M LLER: Thank you, M. Chairman.
Not a question for the Comm ssioner whose testinony |
appreciate, but -- and not to delay unreasonably the | ength
of your day today after yesterday's day here at BZA, but just
a question for M. Freeman to remnd nyself or remnd -- to
rem nd me what the nunber of the eight units, just rem nd ne
what the size is of the -- the size breakdown is and -- yeah.

MR. FREEMAN:. Sure. So thank you for that. There
are eight units. They range in size from816, 749, 870, 848,
870, 848, 917 plus 346, 848 plus 294. So they're -- you
know, they're decent square footages. They're all two-
bedroom two-bath on the cellar through the second |evel.
Onthe third fl oor are three bedroons, two baths. And agai n,
the 1Z unit is 848 square feet, which is larger than sone of
the market rate units.

COMW SSI ONER M LLER:  Thank you for that. And the

| Z unit is how nany bedroons?
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MR FREEMAN: Two bedroom two baths on the first

| evel of the buil ding.

COW SSI ONER M LLER:  Ckay. Thank you very nuch.

MR, FREEMAN:  You're wel cone.

M5. NAGELHOUT: M. Chair?

CHAI RPERSON HI LL:  Yes.

M5. NAGELHOUT: | would just say that the
signature | ooks the sane to ne at the bottomof the formand
at the bottom of the letter, so | don't know if that's
Darl ene Aiver or Harry Thomas. That's a call for the Board.
| will point youto the great wei ght requirenents, too, which
is Y -- Subtitle Y, 406.2, which calls for the signature of
the ANC Chair or Vice Chair.

CHAI RPERSON HI LL: Ckay.

M5. NAGELHOUT: And | would rem nd you, too, that
the great weight requirenment neans that you address the
i ssues and concerns, the |l egally rel evant i ssues and concerns
with particularity. It just means you address them not that
you necessarily agree with them or have to follow the
recomrendat i on.

CHAI RPERSON HI LL: | understand. GCkay. So | wl|
| ook to -- so Ms. Nagel hout, can we deliberate on this case,
and | can | eave the record open for a clarified signature on
the ANC s report so that we were -- will be able to give it

great weight?
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M5. NAGELHOUT: If you'd like. | don't -- |I'mnot

sure why you would want it after you deliberate. You have
areport. |It's up to the Board to decide whether it neets
the great weight requirenents or not.

CHAI RPERSON HI LL: Ckay. 1'Il let ny fell ow Board
menbers then determne what they would like to do. ['"'m
confortable noving forward, and | believe that the testinony
that Ms. diver is givingis to what actually happened at the
ANC neeti ng. | conpletely understand and do not disagree
with the regulations and how they state that the signature
for the report needs to be the Chair and the Vice Chair, and
| would be nore than happy to wait for a signed report in
order to deliberate on this case. And I'll kind of go around
the table, and | guess see where we are with people. [I'Il
start with you, M. Smth.

MEMBER SMTH. | agree with you, Chairman Hill.
| think I"'mfairly confortable with the testinony that was
provided by Ms. Aiver, and | would prefer not to |eave it
open, but | would just rather go forward with this case.

CHAI RPERSON HI LL:  Commi ssioner MIler?

COW SSI ONER M LLER: | concur with Board Menber
Smth and, you know, | think during this pandem c period,
we're all used to signing docunents that our signhatures are
automatically done and we're not handing over a piece of

paper at a live in-person neeting. | think we can be
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flexible in terns of the signature requirenent here and give
the great weight that -- to the concerns and address them
with particularity so.

CHAI RPERSON HI LL: M. Bl ake?

MEMBER BLAKE: Yes. Notw thstanding what we've
said about it, | do think that we have heard the concerns
t hat have been addressed by Ms. diver. They are, you know,
reasonabl e concerns about the issues which are raised, and
they were, in fact, addressed at the -- have cone up
periodically. | think M. Freeman could probably verify he
probably participated in the hearings that those i ssues cane
up, and he did address themin his statenent addressing the
Board. So | do believe it did occur. W have the comments
and we do have a response fromthe Applicant on all of these
issues. So | do think we can address them sunmarily. And
|'"m confortable granting, you know, great weight to the
report, but | do think we can address all these concerns, and
t hey have been voi ced adequately.

CHAI RPERSON HI LL: Vice Chair John?

VICE CHAIR JOHN: So |I'm confortable noving
forward, and I'mfine with addressing each of these issues
rai sed by the ANC and deciding those issues and at | east
di scussing those issues, because as, well, counsel says,
that's what great weight requires. But | want it to be clear

that this requirenent has to be conplied with, and | agree
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that this is -- there's a pandem c goi ng on but, you know,
the formis pretty clear that it has to be signed by the
Chai rperson or the Vice Chairperson in order to be granted
great weight. So it's -- you know, that's what the
regul ati on says.

But in this case, | wanted it -- | wanted to nake
a point of it so that Ms. Aiver knows that in the future,
there should be an effort nade to have the Chairperson sign
the formor have a delegation in witing that says that M.
Aiver is authorized to sign on behalf of the Chairperson.

| knowit's atechnicality but it's inportant, and
t he Board needs to nake sure that it, you know, addresses the
issues in a way that it cannot be reversed on appeal. So
that's the only reason | wanted to nake a point of it, not
that |1'm not appreciative of Ms. diver's work and her
testinony. Thank you.

CHAI RPERSON HI LL: Thanks, Vice Chair John. |
didn't think that you all were doing anything other than
maki ng sure that we were able to technically give great
wei ght to the ANC and by speaking with |egal counsel, it
sounds that we can at | east address all of the issues in the
appropriate manner. So let's see, does anybody have anyt hi ng
to say before | close the hearing? Ckay. Al right.
Commi ssi oner, thanks for taking the tinme to stop in this

norning. Hope it wasn't too inconvenient for you.
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M5. CLI VER  No.

CHAI RPERSON HI LL: Ckay. All right. You all have
a good day. Going to close the hearing and the record.

MR. FREEMAN. Thank you.

CHAI RPERSON HI LL: Thank you. Bye- bye. Ckay.
Who woul d Ii ke to start the deliberation? | have been -- |I'm
tired of it. Let's go. M. Blake, would you like to start?

| mean M. Bl ake, you've been around a while. You' ve been
around a long -- | was --

MEMBER BLAKE: | --

CHAI RPERSON HI LL: -- told already -- | was told
that you were off the rookie list. So M. Blake, you do what

you need to do. You do you.

MEMBER BLAKE: |'ve got to find ny button here to
press. There. Sol nean | reviewed the case in detail, and
| do think it is appropriate to go through all the terns and
conditions. I'mgoing to find my notes here. Wth regard
to the special exceptions for the newresidential devel opnent
in RA-1 zone under you 421, the Applicant has basically done
everything appropriately. They had referred to the rel evant
District agencies, DDOI, OSSE, and DPR for their coments.
There were no comments received from OSSE or DPR.  DDOT, at
this date, has no objection to the project with conditions.
Those conditions regarded the | ong-term bi ke spaces and the

two vehicle parking spots. The Applicant is providing the
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| ong-termbi ki ng spaces i n the basenent as expected and t here
are four vehicle parking spaces | recall. So in that sense,
they net that obligation.

OP al so reviewed and nade recommendations to the
site planto raising the building, constructions and so forth
and ultinmately had no objections to the architecture of the
project. And | would agree with the Ofice of Planning's
assessnent that the use of the IZ to increase the FAR woul d
be in harnony with the general intent and purposes of the
zoni ng regul ations and not goi ng to adversely affect the use
of the neighborhood properties. And in fact, as we went
t hrough the conduci ng of 5206.1, | believe we did cover the
reasons why, in fact, that that nmet that criteria as well.

As | go through this, as | said, the intent of the
past regulations, as M. Freeman pointed out, as did the
O fice of Planning enployees, is to mnimze the ability of
the -- visibility of the penthouses and to mnimze any
potential inpacts such as undue |evels of shadow. | think
the -- | agree with the Ofice of Planning s assessnent that
the granting of penthouse relief will not inpair the intent
of the zoning regul ati ons because it will be set -- you know,
essentially will have the building set back fromthe property
line such that there will be two nine-foot side vyards.
There's only one required. And the mnor increase of

visibility should be nore than offset by the increase of
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| i ght available to the neighboring properties.

| woul d al so agree with the Ofice of Planning and
the Applicant has made reasonable effort to locate the
stairway in conpliance with the requirenents that the
Appl i cant has denonstrated that strict application of the
set back requirenment would result in construction that is
unduly restrictive to the property. They'd have to nove the
staircase and i npact three or four units and so forth.

So while it's clear there are sone |ssues

remaining, a lot of -- for exanple, there are a | ot of new
units that are conming into this area. | would | eave these
projects -- the specific concerns stated by the ANC and

comruni ty have | argely been addressed, however. So for that

reason, | believe I'mvery confortable with the application.
| think the Ofice of Planning report -- | just
like that and it recomrended approval. DDOT had no

obj ections as we pointed out before, and I do think, as |
said, the majority of issues that were rai sed were addressed
by the Applicant in this. So for that, | would be prepared
to support.

CHAI RPERSON HI LL: Great. Thank you, M. Bl ake.
M. Blake, I"'m going to start with you first from now on
That was really well said.

MEMBER BLAKE: Ckay.

CHAI RPERSON HI LL: No -- no. | neanit. That was
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really said. Thank you so nmuch. Thank you. M. Smth?

MEMBER SM TH. | was about to say the sane thing.
Took the words right, you know -- keep it going, M. Bl ake.
You know, | don't really have too nuch nore to add beyond
what M. Bl ake stated. | do believe that when you go t hrough
all the criteria, U 421 and the special exception criteria,
and Subtitle F 5206, | do believe that the Applicant has net
the burden of proof for us to grant the special exception.
You know, it is unfortunate that the ANC is opposed to this
application but, you know, | would just say that, you know,
bei ng | ocated near a Metro station is a doubl e-edged sword.
It has its benefits and, you know, one of the benefits is --
well, I'lIl just leave it at that.

You know, |ooking at the opposition, the letter
provi ded by the ANC, | do, again, think that the Applicant
has met nost of the criteria for us to approve this
application. | agree with M. Freenman that density can be
neasured in a nmul titude of different ways and not necessarily
t he nunber of units. It's bulk, size, the scale that | do
believe that this -- the design of this building does -- it
is in character with what we have approved al ong Rhode | sl and
Avenue in the past within the sane bl ock. Actually, | would
say it's smaller than sone of the projects that we approved
in the same block. | went back and | ooked at sonme of the

ot her projects that were approved in previous years and this
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Is smaller in context. And | do believe that it nore so
respects the character of the existence of -- of the
remaining single-famly dwellings that exist wthin that
block. So with that, | give OP staff report great weight,
and | concur with M. Blake's analysis and will support the
application.

CHAI RPERSON HI LL: Thank you. Comm ssi oner
Mller?

COW SSI ONER M LLER: Thank you, M. Chairman.
| concur with Board Menbers Blake and Smith in all of their
coments and would reiterate that | -- that the -- in ny
opi nion, the Applicant and O fice of Planning have addressed
t horoughly each of the concerns that had been expressed by
the ANC in their opposition letter and would just note the
benefit of the -- of a big inclusionary zoning opt in unit
whi ch regul ates and provides for this new tenant to go to a
slightly higher FAR, 1.08 in this case, and the benefit to
the city of the larger units, two bedroons and t hree bedroom
units that are included within this devel opnent. So I'm
prepared to support the application today. Thank you, M.
Chai r man

CHAI RPERSON HI LL: Thank you, Conm ssioner M1l er.
Vi ce Chair John?

VICE CHAIR JOHN: Thank you, M. Chairman. So |

agree with the cooments so far, and | al so believe that the
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ANC s issues and concerns related to height, privacy, the
nunber of units and whether or not the project is consistent
with the surrounding -- or the character of the surrounding
nei ghbor hood, but 1'm going to give great weight to OP's
anal ysis and | woul d approve the application.

CHAI RPERSON HI LL: Thank you. | thank ny fell ow
col | eagues for taking all the tine and effort in deliberating
and t hi nki ng about this application. |'mgoing to agree with
all the cooments that were made. |'mgoing to nmake a notion
t o approve Application Nunber 20547 as capti oned and read by

the secretary and ask for a second. M. John?

VICE CHAIR JOHN:  Second.

CHAI RPERSON  HI LL: The nmotion is made and
seconded. M. My, if you could take a roll call, please?

MR, MOY: \When | call each of your nanes, if you
woul d pl ease respond with a yes, no, or abstain to the notion

made by Chairnman Hill to approve the application for the
relief that's being requested. The notion to approve was
granted -- or rather seconded by Vice Chair John. Zoning
Conm ssioner Rob M1l ler?

COW SSI ONER M LLER:  Yes.

MR, MOY: M. Smth?

MEMBER SM TH:  Yes.

MR MOY: M. Bl ake?

MEMBER BLAKE: Yes.
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MR, MOY: Vice Chair John?

VICE CHAIR JOHN:  Yes.

MR, MOY: Chairman Hll?

CHAI RPERSON HI LL:  Yes.

MR, MOY: Then staff would record the vote as 5-0-
O and this is on the noti on nade by Chairman H || to approve.
The notion to approve was seconded by Vice Chair John al so

I n support of the notion to approve, Zoni ng Conm ssi oner Rob
Mller, M. Smth, M. Bl ake, and of course, Vice Chair John
and Chairman Hill. Mtion carries, sir, 5-0-0.

CHAI RPERSON HI LL: Ckay. G eat . Commi ssi oner
MIller, is that it for you?

COW SSI ONER M LLER  That's it for ne.

CHAI RPERSON HILL: OCkay. You have a good day,
Conmi ssi oner.

COMM SSI ONER M LLER:  You have anot her great BZA
day.

(Laughter.)

CHAI RPERSON HI LL: Sounded | i ke sonet hi ng you hear
| i ke Di sneyl and or King's Dom nion, you have a nice -- enjoy
the ride. Gkay. Conm ssioner May, you're with us, | guess,
correct?

COW SSI ONER MAY:  Yes.

CHAI RPERSON HI LL: Let's take a five m nute, okay.
Is that all right? Let's take a little quick break, and
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we'll conme right back. Thank you.

(Wher eupon, the above-entitled matter went of f t he
record at 11:19 a.m and resuned at 11:31 a.m)

CHAI RPERSON HI LL: Ckay. M. My, if you could
call our next case when you get a chance and call us back in.

MR MOY: Thank you, sir. After a quick recess,

the Board is back inits public hearing session, and the tine
Is at or about 11:32 a.m

The next case before the Board is Application
Nunmber 20655 of 20th and Channing NE, Northeast, LLC. This
is the Applicant's request for special exception relief from
the matter-of -ri ght uses of Subtitle U Section 401, pursuant
to Subtitle U Section 421, and Subtitle X Section 901. 2.
This would construct a new, detached, three-story, wth
cellar and penthouse, 24-unit apartnent house in the RA-1
Zone, property located at 2425 20th Street, NE, Square 4110,
Lot 17.

The prelimnary natter here, M. Chairman is that
t he Applicant has fil ed a request for a postponenent and t hat
is in the case record under Exhibit 25, which is dated March
25t h.

CHAI RPERSON HI LL: Could you repeat the Case
Nunber again, M. My?

MR, MOY: 20655.

CHAI RPERSON HI LL: Okay. That's what | got. G ve
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me one nonent everyone. Sorry. GCkay. Ms. Ferreira, can you
hear nme?

MS. FERREI RA:  Yes.

CHAI RPERSON HI LL: Could you introduce yourself
for the record, please?

M5. FERREI RA: Catarina Ferreira for 21th and
Channi ng NE, LLC. Good norning, M. Chairnman and t he Board.

CHAI RPERSON HI LL: Good norning, M. Ferreira.
You guys want a postponenent ?

M5. FERREIRA: We do andit's really driven by the
extent of comments fromthe O fice of Planning and the fact
that nmy clients wanted to investigate one of the issues
rai sed further before nmaking the requested revisions to the
plans. So in order to allow for sufficient time for those
revisions to be mde and adequate -- be adequately
coordinated with the Ofice of Planning, we would like to
have t he hearing postponed, | think, for three weeks.

CHAl RPERSON HI LL: ©h, 20655. GOkay. Al right.
You want to -- you're trying to get it postponed for three
weeks. Ckay. Did you guys neet with the ANC yet?

M5. FERREIRA: W have nmet with the ANC severa
times, and we have the support fromthe ANC, and | believe
there is a letter fromthe ANC that is in the case record.

CHAI RPERSON HI LL: | didn't see the letter unless

it came in recently. GCkay. M. My, can we get them back
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wthin three weeks? Wat do we got in three weeks?

MR MOY: Al right, M. Chairman. On the third
week, which would be April the 20th, we just added a case to
April the 20th, so we have 10 cases on that, the follow ng
week, April 27th, we have 9 cases.

CHAl RPERSON HI LL: Ckay. Well, let's do the 27th.
Ms. Ferreira, are you avail able that day?

M5. FERREIRA: | will be out of the country but
['"I'l rmake ny hel per cone.

CHAI RPERSON HI LL: Okay. Al right. Let's do it
on the 27th. GCkay. All right, Ms. Ferreira. W'IlI|l go ahead

and postpone you 'til the 27th, okay?

MS. FERREI RA: Thank you, Chairnan.

CHAI RPERSON HI LL: Thank vyou. Actual Iy, Ms.
Ferreira, hold on a second. How many cases do we got, M.
Moy, you said, again on the 20th?

MR MOY: W have nine. This will be the 10th
case.

CHAI RPERSON HI LL: And you got -- how many have
you got on the 27th? You said you had eight?

MR,  MOY: On the 27th, we have nine cases. I
meant - -

( Si mul t aneous speaki ng.)

MR, MOY: This would be the 10th, but | negl ected

to nention that we also have three expedited review cases
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which typically go very quickly anyways, right?

CHAI RPERSON HI LL: On the 27t h?

MR MOY: On the 27th barring -- you know, barring
bad | uck.

CHAI RPERSON HILL: Right. M. Ferreira, you've
al ready spoken to the ANC you're saying?

MS. FERRI ERA:  Yes.

CHAI RPERSON HI LL: All right. Okay. Let's go --
and you're going to be out of the country on the 27th?

MS. FERREI RA: Correct.

CHAI RPERSON HI LL: GCkay. But you're not goingto
be out of the country on the 20th?

MS. FERREI RA: Correct.

CHAI RPERSON HI LL: Okay. Let's just do it on the
20th. Al right. Let's do it on 3/20. And Ms. Ferreira,
pl ease do everything you can to nmake this is as clean as
possi bl e, okay?

M5. FERRIERA: WIIl do. Thank you so nuch.

CHAI RPERSON HI LL: Okay. Al right. W'Ill see
you on the 20th. M. My, when you can, you want to call our
next case?

MR MOY: Al right. So this would be -- okay.

Next case, Application Nunber 20646 of Paul Davidson. This
is the Applicant's request for special exception from the

pent house requirenments of Subtitle C Section 1501.1(b)(2),
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pursuant to Subtitle C Section 1501.1(c), and Subtitle X

Section 901. 2. This would construct a third story, rear
addition, and penthouse to an existing, attached, two-story

principal dwelling unit, RF-1 Zone, property located at 931

5th Street, NE, Square 831, Lot 45.

And | believe there is -- the Applicant's notion
to waive a 21-day filing requirenent, so | suspect it's
additional information, but |I'd ask the Applicant to describe

that, sir.

CHAl RPERSON HI LL: Ckay. M. Davidson, can you
hear nme?

MR. DAVI DSON:  Yes.

CHAI RPERSON HI LL: You're trying to get us to add
sonmething to the record, is that correct?

MR.  DAVI DSON: Yes. The ANC had brought up
mechani cal equi pnent which | just wanted to provi de a draw ng
that showed -- they were worried that it m ght be seen from
the street, and so it's kind of a redundant draw ng but it

just adds the nmechanical equipnment showing that it isn't
visible fromthe street.

CHAI RPERSON HI LL: Ckay. | would go ahead and
allow it into the record. |f the Board has any issues?
Ckay. Al right. M. Davidson, if you guys go ahead drop
it in the record, then we can take a look at it. M.

Davi dson, if you want to go ahead and wal k us through your
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presentation, why you believe that you should be granted the
relief requested and howyou' re neeting the standard to grant
that relief? 1'mgoing to put 15 mnutes on the clock so |
know where we are, and you can begi n whenever you |ike.

MR.  DAVI DSON: So if we could bring up the
presentation, please? So I'll introduce nyself. |'m Paul
Davi dson. |'ve lived at 931 5th Street, NE since 2004. |
live here wwth ny wife, Jackie and two kids. W' ve raised
t hem here. They're now 12 and 14. So this is our -- |
wanted to show you a little bit of the neighborhood. This
i's our house, which is the small est, narrowest on the bl ock.
It is under 20 feet and 13'3 lot |ine wdth. Next slide,
pl ease.

So stepping across the street, that's the little
yel | ow house there. And this is part of four Kkind of
abnormal row hones that exist on the block. These are the
only ones that have the first floor on grade. As you can
see, nost of them are raised grade and then they al so have
a raised first floor and about 50 percent of them also
i ncl ude a mansard roof. So the average height on the bl ock
is about 32 to 35 feet tall. Next slide, please.

This one's just sone eye candy for the eyes. The
rear yard, not much to be said there but a two-story main
bl ock and one-story dog | eg which essentially contains al

the plunmbing for the property, so the kitchen and bath are
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In that one-story addition. Next slide, please.

And then the garage, which is essentially a tin
box, we're proposing to denolish that and absorb that extra
| ot occupancy into the addition. Next slide, please.

So | did get upon the roof to show you just
| ooking for 6th Street. Mst of those hones are al so rai sed
first-floor and sone of them have al ready included a popup,
and then the one directly across has a penthouse, and then
up on a | adder looking to the left, you may be famliar with
507 and 505, they also have penthouses. | do realize that
all of these that |I'mpointing out are built under different
regul ati ons. Next slide, please. And just | ooking back
across towards the west fromthe roof there. Next slide.

Sointerns of the zoning, it's single-fam|ly and,
you know, the proposal is to keep it single famly. W plan
to nove back into it after construction. W're proposing a
30 -- so it's -- to the top of the parapet, we're proposing
31-1/2 feet to the top of the room we're at 30 feet, 30-1/2
feet. The | ot occupancy changes very little, two square
feet, so we're just at 60 percent. Next slide, please.

So this is just the existing site plan, and |
woul d point out that it may be confusing. There is no 929
so ny adj acent nei ghbor is 927 and 933. Next slide, please.

And these, | just provided to give context to the

pent house. | don't know that you would have specific
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gquestions about the plans, but we can proceed to the next
slide. Next slide, please. That's just neasuring from a
second floor there off a small l|anding and, you know,
because of the narrow ot width, there are a lot -- | can
only fit a code-conpliant stair hallway which, you know, kind
of forces bedroons to the front and back. So really, if you
want nore bedroons at the property, you have to go up a
|l evel, so that's driven the design here. Next sl i de. And
just about the sane as the second floor. Next slide.

So here we get to the heart of the matter, the
pent house, which is just -- it does -- you know, it's just
a staircase and 28 square feet storage space. It is set back
di mrension-wise in the wong place. That's showing it from
t he back of the parapet. So it's set back nore than 15 feet
fromthe front edge, and | think it's over 16 feet fromthe
property line, and it takes up |less than 20 percent of the
roof area. It's at |like 14 percent, 108 square feet. It's
also only 9 feet tall. And then | provided a line of sight
drawi ng that shows that just a snmall piece of this shows from
the street view across the street. Next slide, please.

So internms of the design, | nmean overall, | never
wanted to make the front facade, you know, build to the 35-
foot height. It just would be out of scale with the existing
facade, and |'ve kept the ceiling heights low in here.

They're all at 8' 6" which provides ne with just enough space
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to run the nmechanicals. And |I'm not changing or proposing
any changes to the wi ndows or door openings. They'll stay,
you know, their size and shape wll stay the sane. The
details will change. And then the rendering on the right is
the view from across the street devoid of any trees or
| anpposts or cars. Next slide, please.

CHAI RPERSON HI LL: M. Davidson, could --

MR. DAVI DSON:  Yes.

CHAI RPERSON HI LL: -- M. Davidson, I'mgoing to
cut to one question and then | think I'mgoing to let the
Board just kind of open up. Can you speak to the HVAC i ssue?

MR. DAVI DSON: So, you know, | went to great
| engt hs to design the house so that all the nmechanicals were
hi dden from street view and that they didn't have any vent
penetrations off the front and rear facades. And to do that,
| raised the parapet wall at the front 1'6" to be able to
hide all this. Those -- you know, | think their concern was
that | was going to put a big condenser unit at the front of
t he house and sonehow that would be seen from the street.
That was never the intention and | really woul dn't have built
a parapet at the front there but to hide nechanical and vent
penetration.

CHAI RPERSON HI LL: Ckay. Let ne just ask ny
fell ow Board nenbers before | ask to drop this slide deck --

and |'m | ooking -- does anybody have any questions that
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they'd like fromthe slide deck? Because |I know we have an

opportunity to flip through it ourselves. | nmean, just
because | have -- we have a pretty lengthy day, |'mtrying
to be efficient. GCkay. | don't see anybody raising their

hand. M. Young, could you drop the slide deck? Al right.
Now | can see everyone. Does anybody have questions of the
Applicant? GCkay. Can | turn to the Ofice of Planning?
MR MORDFI N: Good norning again, Chair and
menbers of the Board. |'m Stephen Mordfin with the Ofice
of Planning. And the Ofice of Planning is in support of
this application. However, what we found out after
publ i shing our report and havi ng di scussions with the | egal
division at OZ is that the specific nunber that we revi ewed
this under, it should have been reviewed under Subtitle C
1501. 1(c). And what that does is that just allows the
Applicant to put the addition on the roof. What he has
proposed, which is the penthouse, is in conformance with all
the regulations in terns of height, maximum nine feet; it
can't be nore than 30 square feet. It's 28 square feet.
It's set back a distance equal to its height fromthe front
and rear. So what that does is because there are no specific
criteria for this is that shows that it is in -- when you go
to the general criteria for a special exception, it shows
that it does neet the intention of the zoning regulations in

that it neets all of those requirenments. And then the second
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item is that -- it's -- well, that is it. [t 1s 1In
conformance with the requirenents for a penthouse. So --
which are not part of the regulations. They're just
standards that are witten in there.

So, therefore, we find that that penthouse can be
supported by the zoning regulations, and we are in support
of this application.

CHAI RPERSON HI LL: Does the O fice of Planning
have any coments about the -- concerning protecting the
rooftop architectural elenent?

MR, MORDFIN: | did discuss that with the Zoning
Adm nistrator. There are no rooftop architectural elenents
that need protecting on this building. All there is a
cornice and from the information that | received fromthe
Zoni ng Admi ni strator, the three-foot setback that | think the
ANCis referringto, that applies toturrets, towers, nansard
roofs, or dorners or other simlar like itens. Those are
structures as opposed to the cornice, which is a decorative
feature on the facade of the buil ding. So therefore, the
t hree-foot setback does not apply according to the Zoning
Administrator, and we abide by the interpretations of the
Zoni ng Adm ni strator.

CHAI RPERSON HI LL: Ckay. Does the Board have any
guestions of the O fice of Planning? Conm ssioner My?

COMM SSI ONER MAY: | thought that cornices were
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I ncluded in the features requiring production, that -- were
cornices not included in that portion of the regul ati on?

MR MORDFIN: It is not according to the Zoning
Adm nistrator. | nmean the three feet is an interpretation
of the Zoning Adm nistrator's office.

COW SSI ONER MAY:  |''m not aski ng about that.

MR MORDFIN:  And what he wote ne was a rooftop
addition to a building that has a cornice rooftop
architectural elenent is not required to be set back three
feet unlike from other rooftop elenents such as turrets,
towers, mansard roofs, or dorners. And this is froman email
that was sent to nme from Mitt LeGant, the Zoning
Adm ni strator, on March 11th of this year.

MR, MORDFIN: Ckay. But it -- nowin the end, the
Applicant did set it back sonewhat, right?

MR. MORDFIN: | think it's set back seven inches
soit's alittle bit set back.

MR, DAVIDSON. If | could speak? | did after that
--sol -- mybel"malittle -- you know, because | was nmade
aware of this interpretation. Essentially, it's an
interpretation of aninterpretation at this point, and it was
given -- and it was told to ne a day before ny hearing with
the ANC. So it was nothing | could address at ny hearing.
And they did -- | did ask them well, | don't have tine to

anmend ny application for a special exception to the cornice

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14th STREET, N.W., SUITE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

58

rul e.

| did say that, you know, | could set it back
further pretty sinply wthout altering ny plans on file at
DCRA in terns of |ike long evolved process of redoing ny
el ectrical, nechanical, structural and al so not i npacting the
fl oor plan. So I did go ahead and set it back two feet,
which was -- and it didn't change the view fromthe street,
because | nean it really -- the lever is so long there at 76
feet. It really isn't exposing any nore penthouse, not that
that's a particular requirenent. So it was kind of |ike --
| want to -- | don't want to be in the situation where the
ANC isn't happy with nmy project and the BZA isn't or
sonmething like that. And so | --

COMM SSI ONER MAY: | wouldn't worry about that.

| think the ANC i s unhappy with the Zoni ng Conm ssi on about

t hat .

MR. DAVIDSON: Yes. But I'mright in the mddle
and it says -- you know, it's --

(Si mul taneously speaki ng.)

COMM SSI ONER MAY: -- was asking you a question.
| mean, | appreciate knowing that it was set two-feet back,
sothat's really all | wanted to know.

MR, DOUGLASS: Okay. Sorry.

COMM SSI ONER MAY:  It's okay. Al right. Thank
you.
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CHAI RPERSON HI LL: Ckay. Thanks, Conmi ssi oner.

Anybody else for the Ofice of Planning? M. Davidson, do
you have any questions for the Ofice of Planning?

(No audi bl e response.)

CHAI RPERSON HI LL: M. Young, is there anyone here
w shing to speak?

MR, YOUNG W do not.

CHAI RPERSON HI LL: M. Davidson, do you have
anything you' d like to add after the end?

(No audi bl e response.)

CHAI RPERSON HI LL: Okay. You're shaking your head
no for the record. Al right. [I'mgoing to go ahead and
cl ose the hearing and the record. |f you could pl ease excuse
everyone? Ckay. After reviewing the record, | am
confortable with the presentation that the Applicant has made
interns of howthey' re neeting the standard for us to grant
the relief requested. | would also agree with the analysis

t hat was provided by the Ofice of Planning and that of the

ANC. | still dothink it's -- the whole cornice thing is of
interest and | guess will continue to be of interest as we
kind of work through different applications. However, in
this particular case, | believe the Applicant is nmeeting its
burden. So I'mgoing to go to approve. M. Smith, do you
have anything to add?

MEMBER SMTH. | don't have anything to add. |
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will vote to approve this.

CHAI RPERSON HI LL: M. Bl ake?

MEMBER BLAKE: | would not have anything to add
as well. | believe the Applicant has net the burden of proof
and he should be granted the |eave. | would point to the
fact that the ANC is going to support -- is in support of
this project notwithstanding their concerns. And the DDOT
has no objection as well and there's support from the
adj acent nei ghbors on both sides as well. |'mfinished.

CHAI RPERSON HI LL: Thank you. Conm ssi oner May?

COW SSI ONER  MAY: Yes. I'm fine with this
application in ternms of what's in front of us. | do think
that the Zoning Adm nistrator nmade an error by saying that
the cornice does not need to be protected. | think that's
one of the points that the ANC is making in their |atest
submi ssion, is the current text of Section E 206.1 says that
RF- Zones rooftop architectural el enents, original footprints
of the building such as cornices, porch roofs, turrets,
towers, dorners shall not be renpved or altered, bl ah-bl ah-
bl ah, so on. Anyway, the word "cornices"” is right in there,
so | don't know why they're not -- why the Zoning
Adm nistrator said that it's not a feature that needs to be
protected. So that's very confusing to ne.

However, hearing from the Applicant that, you

know,, he's already set in back two feet and that the -- you
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know, he could set it back three feet if that -- If it came
to that. | don't -- | think that's fine because we're not
specifically building on the two-foot setback if it wnds up
that he'd have to nove it back further then to conply with
the Zoning Adm nistrator's take on the regulations. [|f the
Zoni ng Adm ni strator reconsiders this, then, you know, he can
do so and not need to return to us it seens.

So in terns of what's in front of us right now,
|'"'mokay with it. Generally speaking, I'mnot a big fan of
pent houses on row houses, but this is one where it really is
not -- it's set back far enough that it's not near a corner,
and there's -- if -- the nature of the block is such that
it's not going to be visible or really conmon that they're
making it visible fromcertain spots but not promnent. So
I'"'mfine with approving it.

CHAI RPERSON HI LL: Thank you. Vice Chair John?

VICE CHAIR JOHN:. So I'mfine with the penthouse,
and | agree with Comm ssi oner May about the protection of the
cornice, and | think the Applicant's offer to set back the
third floor by two feet would be good. It would al so break
up the nmonopoly of -- it's -- you know, it would sort of
mtigate that pop-up effect of that very tall structure in
the mddle of the block if it was set back a little bit.

So ny only questionis if the plans would have to

be anmended or if -- we're in support of the application, so
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I f we approve the application, whether there should be a
condition that the third floor would be set back, the
drawi ngs woul d reflect that the third fl oor woul d be set back
two feet, because |'mnot sure that the drawings onfile with
us do show a two-foot setback. So I'mnot sure if that's a

question for OZ Legal.

CHAI RPERSON HI LL: So Vice Chair John, so you're
saying -- can you repeat the question? | apol ogize.

VICE CHAIR JOHN: I"m not sure if the current
i nformati on we have shows a two-foot setback of the third
story.

COW SSI ONER  MAY: The nost recent set of
drawi ngs, which is Exhibit 26, does show a setback. It's not

di nrensioned but it shows the setback. It |looks like it's
approxi mately two feet.

VICE CHAIR JOHN: Ckay. So | would be fine with
t he application then.

CHAI RPERSON HI LL: Okay. Well, thank God we had

an architect on the Board today. Al right. Ckay. [ m
going to-- 1 will agree with ny fellow colleagues. | think
did agree with ny fellow colleagues. |'msorry. And | nmake

a notion to approve Application Nunber 20646 as capti oned and
read by the secretary and ask for a second. M. John?
VICE CHAIR JOHN:  Second.

CHAlI RPERSON HI LL: The nmotion is made and
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seconded. M. My, could you take a roll call?

MR MOY: Yes. Thank you, M. Chairman. Wen |
call each of your nanes, if you would pl ease respond with a
yes, no, or abstain to the notion nmade by Chairman H Il to
approve the application for the relief that is being
requested. The notion to approve was seconded by Vice Chair
John. Zoni ng Comm ssi oner Peter May?

COW SSI ONER MAY:  Yes.

MR, MOY: M. Smth?

MEMBER SM TH:  Yes.

MR MOY: M. Bl ake?

MEMBER BLAKE: Yes.

MR. MOY: Vice Chair John?

VICE CHAIR JOHN:  Yes.

MR MOY: Chairman HIl?

CHAI RPERSON HI LL:  Yes.

MR. MOY: Staff would record the vote as 5-0-0 and
this is on the notion made by Chairman Hi Il to approve. The
notion to approve was seconded by Vice Chair John also in

support of the notion to approve, Zoning Comn ssioner Peter

May, M. Smith, M. Bl ake, and of course Vice Chair John and
Chairman Hill. Mdtion carries on the vote of 5-0-0.

CHAI RPERSON HI LL: G eat . Thank you, M. My.
M. My, when you do get a chance, feel free to call our next
case.
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VR MOY: The next case before the Board is

Application Nunber 20651 of Arie, A-RI1-E Al bright and
Shannon Blair. This is the Applicants' request for special
exception relief fromthe rear yard requirenents of Subtitle
E Section 306.1, which is pursuant to Subtitle E Section 5201
and Subtitle X Section 901.2, and for area vari ance fromthe
| ot occupancy requirenents of Subtitle E Section 304.1,
pursuant to Subtitle X Section 1002. This would construct
a two-story rear deck addition to an existing, attached,
two-story with basenent, principal dwelling unit in the RF-1
Zone, property located at 628 9th Street, NE, Square 913, Lot
842.

CHAI RPERSON HI LL: Al right. M. Canpbell, can
you hear ne?

MR, CAMPBELL: Yes, | can. Can you hear ne?

CHAI RPERSON HI LL: Yes. Coul d you introduce

yourself for the record, please?

MR. CAMPBELL: Yes. Good afternoon. M nane is
Jonat han Canpbell. I'mthe architect representing the owners,
Arie Al bright and Shannon Blair.

CHAI RPERSON HI LL: Al right, M. Canpbell. You
know that the Ofice of Planning is in denial of your
application, correct?

MR, CAMPBELL: Yes. | am aware.

CHAI RPERSON HILL: And then also do you have a
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report fromthe ANC?

MR CAMPBELL: W did receive a report fromthe
ANC. We thought the ANC would provide that to you all
directly.

CHAI RPERSON HI LL: | haven't seen it.

MR CAMPBELL: | can -- if you allowus to add it
to the record, we can add it to the record.

CHAI RPERSON HI LL: G ve nme one second. Yes. |If
you could go ahead and add that into the record. Are you
able to do that now?

MR CAMPBELL: Yes. Gve ne a mnute to work on

CHAI RPERSON HI LL: "Il tell you what. Wy don't
you testify? Wiy don't you give us your presentation --
testify to what you believe the ANC has done? And then I'I]
| et you wal k us through your presentation first, okay?

MR. CAMPBELL: Thank you.

CHAI RPERSON HI LL: And again, if you walk us
t hrough your presentation and tell us why you believe your
client is neeting the standard for us to grant the relief
requested. And |'ve got 15 m nutes on the clock and you can
begi n whenever you liKke.

MR, CAMPBELL.: Ckay. Is the slide deck being
present ed?

CHAI RPERSON HI LL: Do you know which --
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MR, CAMPBELL: Okay. Thank you. W could nove

on to slide 2. So in support of this reconmendati on of
proposi ng the two-story decks, we received | etters of support
fromthe adjacent neighbors as well as the neighbor to the
west off the alley that is facing the rear yard of this
property. And those letters are provided here on the next
t hree slides.

CHAI RPERSON HI LL: Yes. W see those.

MR. CAMPBELL.: So the neighbors that provided
support are speaking to the inprovenent of the property as
they would like to see the famly honme restored and
r enovat ed. It will help, you know, reduce loitering and
trash and other elenments from being thrown onto the site
since the property hasn't been lived in for a few years as
well as they believe that the proposed two-story deck is
consistent with the neighboring properties, sone of which
have two-story decks and other inprovenents to their rear
units. Next slide, please. Two nore slides to the proposed
exi sting plat. Thank you.

Here's the existing plat for the property. The
RF-1 zoning and the |l ot area for this property is 1020 square
feet. The devel oping standard for ot area in RF-1 zone is
1800 square feet, so this property is significantly smaller
than the standards that are currently on the zoning

regul ations for standard devel opnents. So our existing
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property in kind is over the | ot occupancy by 13.8 percent,
so any inprovenent to this property in the rear yard as wel |
as to increase or decrease wll require an area vari ance due
to its existing footprint. So the area highlighted in red
on the plan is the existing rear porch. It is an encl osed
porch. |t does count to |ot occupancy. Qur proposal is to
renove this porch and construct two open-air decks onto the
rear of the home. Go to the next slide.

W have sone photos, context of the property.
This is the front of the building. Next slide, please.
These are photos of the rear one-store encl osed deck. This
exi sting deck is deteriorating and al so does not conply with
the current international residential building codes. So it
is unsafe and unfit for if the owner has to |live or use this
space as it currently exists. Go to the next slide.

Also, there is a court between the adjacent
properties, and you can see here in this photograph how the
court's being used for storage at the noment. Next slide,
please. And this is part of the contributing non-conpliant
egress of the porch |l evel and rear exit. The stairway i s not
conpliant with today's building codes, and it's another
reason for the renovation. Next slide, please.

And then here's photograph of the area that is
| eft for the rear yard. This is approxi mtely 53 square feet

of area that is very tight and difficult for the owners to
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use and enjoy, and it's for the proposed renovation. Next
slide, please. And then here are photos | ooking north and
south to the adjacent property, so you can see the
properties. The neighbors have restored their rear porches
or rear decks. Next slide, please.

And then lastly, here's a photograph of the
property at 632 9th Street. You can see a two-story deck is
there, and it's an existing precedence, and there are several
others on this block, two-story decks. So we are proposing
sonething that is in kind with the character of this
al l eyway. And next slide.

So here's the proposed bonus plan for the two-
story deck, and what we are proposing to do is increase the
footprint by 1'6" fromthe existing rear porch, denvolishing
it. And the area in blue is what is contributing to the | ot
occupancy. We've had discussions wth the Zoning
Administrator after receiving the Ofice of Planning' s
review, and in those discussions, we were able to clarify
what areas were included in the | ot occupancy. So we were
abl e to reduce stairway and the stair | anding. That provides
the conpliance to the -- fromthe main level of this hone.
So we've since revised our burden of proof and our zoning
self-certificationto include that reduction of | ot occupancy
which is now at 78 percent proposed and as well as the rear

yard setback of 20 feet, we were able to set that at 5.83
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feet for relief.

CHAI RPERSON HI LL: So now | ' msorry, M. Canpbell.
You no | onger need the area vari ance?

MR. CAMPBELL: No. W do. The area variance has
been reduced by a few percentage points, because we were abl e
to not include the existing stair or the proposed stair.

CHAI RPERSON HI LL: Ckay. And what was the
percentage again you said? |'msorry. Proposed.

MR, CAMPBELL: Seventy-eight percent.

CHAI RPERSON HI LL: Say it again, please?

MR, CAMPBELL.: Seventy-eight percent is the
proposed occupancy. The existing |ot occupancy is 73.8.

CHAI RPERSON HI LL: Ckay. G eat . And is that
73.8, that's with the existing deck?

MR. CAMPBELL: The existing enclosed porch.

CHAI RPERSON HI LL: Ckay. Pl ease conti nue.

MR. CAMPBELL: Ckay. Additionally, the -- if we
go to the next slide? Here are the elevations of the
proposed open-air decks so for relief concerning the rear
yard, the replacenent with the proposed open-air rear decks
do not deter the privacy for the open-air or light to the
adj acent nei ghbors, or it does not take away from And then
if you go to the next slide? This is a view | ooking south.
You will see that al so the open-air proposed deck agai n does

not deter fromlight and air as well as privacy tothe -- its
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nei ghbors and with their letters of support, you know, that
I s substantiated. Next slide, please.

So in additional to the rear yard relief, we feel
as though, you know, again, wth the consent of the
nei ghbors, that we neet the burden of proof here. Next
slide, please. Now for |ot area variance, we have had
addi tional conversations with the Ofice of Zoning as well
as the Zoning Adm nistrator to identify other alternatives
for relief, and we've provi ded docunentation in the Exhibits
337 and 38. |'ve discussed reasonabl e accommodati ons for the
honmeowner t hat are bei ng revi ewed by the Zoni ng Adm ni strat or
as we speak. Because of the past week, we've gone back and
forth. He has not been able to respond with a decision on
t he reasonabl e accommodati on request, but we thought that it
woul d be appropriate to share it with the Board today the
revision in conjunction with the proposed BZA application
gives a great weight to understanding how the owners wll
need thi s additi onal space, howit will it will benefit their
enj oynment and use of the honme as they plan to live here for
the remainder of their [Iives. That concludes ny
presentation. Please |let me knowif you have any questi ons.

CHAI RPERSON HI LL: All right, M. Canpbell. Could
you drop the slide deck, M. Young? M. Nagel hout, can you
hear me?

M5. NAGELHOUT: | can.
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CHAI RPERSON HI LL: | forget how the reasonable

accommodation thing works. How does it work?

M5.  NAGELHOUT: The Applicant has to make a
request to DCRA, which it sounds |i ke they have done al r eady.
| think the Board can stop the hearing right now and set it
for a continued hearing sone point after the ZA has nmde a
det erm nati on.

CHAI RPERSON HI LL: Right. Because if they nake
the determ nation for the reasonable accomobdati ons, then
this is not before the Board anynore?

M5. NAGELHOUT: Correct.

CHAI RPERSON HI LL: Right. So -- okay. So M.
Canmpbel I, did you hear that?

MR, CAMPBELL: | did hear that. However, if the
Board does nake a deci sion today and the decisionis to grant
the approval, we would pull the reasonable acconmodation
request, and virtually if the Board does not approve today,
we wll continue to push the reasonable acconmodation
request, because it can be used as our next steps in, you
know, in noving forward on this particul ar proposal.

CHAI RPERSON HI LL: Okay. Ms. Nagel hout, now I'm
just curious about this because it doesn't -- usually, the
reasonabl e accommodati on t hi ng happens before it gets to us.
So if this were to get denied, then the Zoni ng Admi ni strat or

approves the reasonabl e accomodati on, then this would get
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approved, is that correct?

M5. NAGELHOUT: | believe that is correct. It
would be a -- it would -- the Board woul d have taken action
to deny the running relief, but the Applicant coul d go ahead
with the project under the reasonabl e accommbdati on FAR

CHAI RPERSON HI LL: Great. And there's like -- |
know there's just Conm ssioner May on this one and not, you
know, Chairnan Hood or whoever it is, but |ike sonetines the
Zoning Admnistrator gets to usurp the Board of Zoning
Adjustnment. They decide the reasonabl e acconmodation. |Is
that correct, M. Nagel hout?

M5. NAGELHOUT: Yes. It's not a Zoning process.
It's under the Fair Housing Act or ADA. | guess, it's the
ZA is the one who makes the call

CHAI RPERSON HI LL: And the Zoning Adm nistrator
makes the call?

M5. NAGELHOUT:  Yes.

CHAI RPERSON HI LL: And do you know t he process as
to how the Zoning Adm nistrator determ nes the reasonable
accommodati on? You do not know, correct?

MS. NAGELHOUT: | do not, no.

CHAI RPERSON HI LL: All right. That's interesting.
Al right. M. Canpbell, well, we got to this part already.
Let me hear fromthe O fice of Planning real quick.

MR. KI RSCHENBAUM (Good afternoon, Chair, nenbers
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of the Board of Zoning Adjustnent. | am Jonat han
Ki rschenbaum with the Ofice of Planning. The O fice of
Pl anning recomends denial of the of the |ot occupancy
vari ance request. OP al so cannot nake recomendati on of the
rear yard special exception that was requested, because it's
based on the existing ot occupancy of the house which
vari ance i s needed and cannot support. The Applicant has not
denonstrated an extraordinary or exceptional condition
resulting in a peculiar or exceptional practical difficulty.
The subject property is simlar in lot area, ot wdth, and
t opography to the adjacent properties to the north and south
on the subject square. All lots on the block front are
devel oped as simlar two-story row houses constructed around
the sane tine, are relatively level, 1,020 square-foot lots
that are all 17 or a majority are 17 feet wide abutting a 6-
foot wi de public alley.

Al t hough the lots on this square are smaller than
what is currently typical by the Zone, if the property owner
had to undergo a new subdi vi sion, there does not appear to
be an extraordi nary or exceptional condition inpacting the
subj ect property differently than any of the other properties
along this lot front. The size of the line of the rear yard
i s not inconveniently inpacted by an extraordinary condition
and OP does not find the Applicant's need to provide a two-

story deck to allow for a nore reasonable rear vyard
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persuasive for how this would not -- and how this would
further reduce usabl e space the rear yard.

This concludes ny presentation. Pl ease let ne
know i f you have any questions. Thank you.

CHAI RPERSON HI LL: M. Kirschenbaum have you
talked wwth the Applicant as to how nuch smaller you think
you'd like the project or how nuch small the Ofice of
Pl anni ng m ght want to see the project in order for it to be
approved or nore confortable?

MR Kl RSCHENBAUM Well, we don't support the
vari ance so. You know, and we don't tal k about hypotheticals
for a hearing like this.

CHAI RPERSON HI LL: But -- so I'msorry, like then
M. Canpbell, do you know how nuch snall er you have to nake
it soit's not here for a variance?

VICE CHAIR JOHN: So because the existing is at
68 percent | ot occupancy, it would not be possible to reduce

the footprint of the deck or the existing rear porch to neet

t he need.

CHAI RPERSON HI LL: Right. Sorry. Comm ssioner
May is so helpful. He's already shaking his head. He was
going to tell me also what you just told ne. Conm ssioner

May, you don't need to add anything, is that correct?
COMM SSI ONER MAY: | don't need to add anything

but I did want to ask questions for the Applicant --
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CHAl RPERSON HI LL:  Yes.

(Si mul t aneousl y speaki ng.)

CHAI RPERSON HI LL: Go ahead, Comm ssi oner.

COW SSI ONER  MAY: Ckay. So, | wote down ny
gquestions but they disappeared. So the Applicant -- |I'm
sorry -- the applicationis for a six-foot deep porch, right
-- | nmean a six-foot deep deck, right?

MR. CAMPBELL: Correct, yes. Yes.

COW SSI ONER  MAY: And there is -- it would
repl ace the existing 4'6" deep porch, right?

MR. CAMPBELL: Yes.

COWMM SSI ONER MAY:  Di d you consi der rebuil ding the
porch essentially as a deck at a depth of 4'6"? |Is that
sonet hing that you considered at all?

MR. CAMPBELL: Yes. | considered this with the
owners, and it would not be a usable deck at that scale.
Also, with nmy discussions with the Zoning Adm nistrator, we
woul d have to provi de proof that that existing rear porch was
built by -- you know, by code and by zoning rights. And we
woul d have to provi de sonme docunentation so that it would be
considered a matter of right, and the building was built in
the 1900's and that docunent doesn't exist. So we weren't
able to convince that it was there prior to the zoning
regul ati ons being in place.

COW SSI ONER MAY: Ckay.
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VR. CAMPBELL: So --

COW SSI ONER MAY: You believe that i1t was?

MR, CAMPBELL: | believe that it was. The
addi tional properties along 9th Street have had and still do
have porches |ike this. However, they have been repl aced

wth two-story decks or one-story decks of they've been
encl osed to be conditioned as additional square footage of
t he house.

COW SSI ONER MAY: Did you do research into the
bui l ding permts for the building over the years?

MR, CAMPBELL: Yes. Ad there were no building
permts other than the one that we placed for the renovation
of the house.

COMM SSI ONER MAY:  No bui | di ng perm ts what soever ?

MR, CAMPBELL: And if there are, we would have to
ask DCRA to do that research. Fromny point, |I've only had
-- 1 only have access to its managenent website to obtain
t hat i nformation.

COMM SSI ONER MAY:  Onh, yes -- no. There's a |ot
nore information available on building permts. And |I'm
telling you these things because in the event that you're
denied the variance and vyou're denied the reasonable
accomodation, there may still be a path forward to at | east
bui |l d sonmet hing that approxi mates the footprint of what you

have ri ght now because, you know, it is possible to go back
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and do research, historical research. It may require going
to the DC archives or sonething |ike that or |I forget where
they all were but, you know, |'ve done a ton -- or we've done
a -- ny wife did it for our own house. And so we have
bui l ding permts going back to early 20th century, 1910 and
stuff like that. You can find these things. So you can find
-- it i1s possible to find it. Sone of those records have
bene | ost over the years, but sone are there, and | woul dn't
be surprised at all if you could find sonething |ike that.
And once you can denonstrate that it was legally built before
the zoning regulations, then you could rebuild it and you
could, in fact, have pretty nuch what you want because you
can -- as long as you don't alter the footprint, | would
think that you' d be able to replicate the volune as it were.

MR. CAMPBELL: Actually, M. My, there was
another coment | got from the Zoning Adm nistrator about
a second | evel would be an additional |ot occupancy, which
| couldn't argue with himbut | don't think it's true. But
he was sayi ng that even the second | evel woul d be additi onal
area, and --

COW SSI ONER MAY:  Yes. If it's a deck wi thout
aroof onit, I"'mnot sure it would be, because rails don't
count .

MR. CAMPBELL: Right. That was ny point.

COW SSI ONER MAY: And in fact, your next door
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nei ghbor, | can see in their deck, they actually have -- they
don't have a roof. They have an opening, right? 1It's nore
of atrellis kind of thing, and that may have been done to
conply with the zoning regul ati ons because it's -- you know,
if you have a trellis of a certain spacing, it's not
consi dered a roof.

The -- and | do see -- | nean | guess the other
question | have is for those abutting properties, do they
have -- are they 6 feet or are they just at |like 4, 4-1/2?

MR, CAMPBELL: Onh, no. They are six feet. W are
mat chi ng the adjacent neighbors and to be fair, | don't
bel i eve they went the route, the process to obtain alot area
variance. Again, the zoning office has determ ned that the
other lots are the sane size and scale as ours --

COW SSI ONER MAY:  Yes.

MR, CAMPBELL: -- so they woul d have been required
to replace their rear porch with an area variance, because
t hey woul d be over the 70 percent |ot rate.

COMM SSI ONER MAY:  Yes. | wouldn't be surprised
by any of that. Unfortunately, the fact that there is a non-
code-conpl i ant deck next door woul dn't be sufficient grounds
for a variance either so. Al right. Well, I'"mjust trying
to see what | could do to help out.

MR, CAMPBELL: Thank you. | appreciate it.

COWMM SSI ONER MAY: Okay. Good. Okay. That's it
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for ny questions, M. Chairnan.

CHAI RPERSON HI LL: M. Young, any questions? M.
Young, is there anyone here who w shes to speak?

MR, YOUNG | do not.

CHAI RPERSON HI LL: M. Canpbell, what | would
suggest to you is why don't we go ahead and wait and see how
t he reasonabl e accommpdation thing goes for you because |
don't necessarily know if you're going to get approved
t oni ght.

| want to take a | ook at the exhibit fromthe ANC.
Can you tell nme a little bit about how that neeting went
agai n?

MR, CAMPBELL: Yes, it was a very good neeting,
there was a |ot of concern about approving due to the | ot
area variance and setting a precedent of approving sonething
like this that woul d request 78 to 80 percent | ot occupancy.

But all of the Board nenbers voted to approve,
they did provide sone conmmentary that they would not like to
see this property go above the requested 81.3 percent at the
time that we presented it to them

So, we were able to reduce that in today's
present ati on.

CHAI RPERSON  HI LL: Sorry, M. Canpbell to
interrupt, M. Kirschenbaum can you hear ne?

MR, KI RSCHENBAUM Yes, | can hear you.
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CHAI RPERSON HI LL: Did you hear the discussion

Comm ssi oner May was havi ng?

MR. KI RSCHENBAUM | did.

CHAI RPERSON HI LL: And do you have any thoughts
on that and how you m ght be able to help, M. Canpbell?

MR, KI RSCHENBAUM A | ot of what Conmm ssi oner My
said is what we've already instructed within the first two
to try and refocus that existing sleeping portion to deduct
it. | don't have nuch else to add to what Conm ssi oner My
sai d.

CHAI RPERSON HI LL: M. Canpbell, if you get
deni ed, you can't conme back for a year, just to |l et you know
how it worKks.

So, what | woul d suggest is go ahead, we'll wait
for the reasonabl e accommbdati on to pass or if you cone back
to us with a different kind of design or working with the
O fice of Planning and the discussions based here on this
heari ng, you m ght have a different approach.

I"mgoing to give you a little bit of tinme to do
that. Do you know when you may or may not get sonething for
t he reasonabl e acconmodati on?

MR. CAMPBELL: | do not know, | was prom sed
within a week but we are at a week today.

CHAI RPERSON HI LL: You m ght get denied and you

m ght still be back where you are. So, let ne see, M. My,
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can you hear nme? | don't know what | got. So, the 20th we
had 10 cases, the 27th we had 9 cases. You |l ook |like are
about to say sonethi ng?

MR, CAMPBELL: | was being told there's nei ghbors

who would |ike to testify on behalf of the Applicant.

CHAI RPERSON HI LL: M. Young, did | ask you that?

MR YOUNG You did, | don't have anyone on ny
l'ist.

CHAI RPERSON HI LL: -- I n advance, M. Canpbell,
and also, |I'm trying to help you out. So, we can nove
forward wwth the vote i f you want, M. Canpbell, is that what
you'd like to do?

MR. CAMPBELL: | would like to consult the
Applicant first so they would prefer not to do a vote.

CHAI RPERSON HI LL: | woul d prefer not to do a vote
if | were the Applicant also. So, let's see, M. Canmpbell,
|"mgoing to try to get you back here on the 27th.

MR, CAMPBELL: And may the owners testify? They
have signed up to testify on the 27th.

CHAI RPERSON HI LL: Let's hear fromeverybody on t he
27th, M. Canpbell. W're going to cone back for a continued
hearing on the 27th and we can hear from everybody.

MR. CAMPBELL: | have two other cases on the 27th
and so it would be a good day for ne as well.

CHAI RPERSON HI LL: M. Canpbell, you can work with
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the Secretary or call the Secretary and see if we can get
your cases schedul ed together. M. Canpbell, | haven't seen
you that nuch, have you been with us before?

MR, CAMPBELL: It's been a fewyears, | try to stay
away from you guys.

CHAI RPERSON HI LL: If it's been a few years, it
was before the goatee then, M. Canpbell. W'II|l see you here
on 4/27/22. See if you can work with the Ofice of Planning
and get this cleaned up, okay, M. Canpbell?

Don't go anywhere.

VICE CHAIR JOHN: This is for the Ofice of
Pl anning, | wanted to sone clarification on repurposing the
addition into a deck. So, how would that help with the | ot
occupancy, M. Kirschenbaunf?

MR. KI RSCHENBAUM To provi de a one-story deck so
it's not the existing space. There are provisions under the
zoning regul ations to allowordinary repairs and alterations
to existing things on the building.

So, the idea was to alter the porch into a deck
but not further increase the size of that, and to see if the
Zoning Adm nistrator would all ow that.

VI CE CHAI R JOHN: But because of the hei ght above
the ground it would still count to | ot occupancy?

MR, KI RSCHENBAUM Yes, it's about four feet.

CHAI RPERSON HI LL: 1'"mgoing to cl ose the hearing
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on the record, we'll see you on the 27th, M. Canpbell

MR, CAMPBELL: Thank you.

CHAI RPERSON HI LL: Di d we only hear one case after
the break, or two cases? |'m getting kind of nessed up.
Let's do one nore and then take lunch. M. My, if you could
call our next case?

MR MOY: This would be the application of 20542
of Hossein Barekatain and Fardin Foroujan. This is the
Applicant's request for relief for the use variance for the
maxi mum nunber of dwelling unit requirenents, Subtitle D
Section 201.1, pursuant to Subtitle X Section 1002.

And area variances from the lot that nention
requi rements Subtitle D Section 302.1 presents Subtitle X
Section 1002 and from +the penthouse rmaxinmum area
restrictions, Subtitle C, Section 00.3B, which was pursuant
to Subtitle X, Section 1002.

It would construct three new stories with roof
deck and cellar flats in the R3 zone. Property |located at
2405 37th Street NW Square 1300, Lot 330 and 329. And today
this norning the Applicant has filed a request for
post ponenent, M. Chairman.

CHAlI RPERSON HI LL: M. duPont, can you hear ne?

MR, duPONT: | can, thank you very mnuch.

CHAI RPERSON HI LL: Can you i ntroduce yourself for

the record, please?
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MR duPONT: Stephen duPont, I'mthe architect for

the Project 20542.

CHAI RPERSON HI LL: And you're requesting a
post ponenent ?

MR, duPONT: | apol ogize for not doing it within
five days prior, | didn't realize postponenents had to be
done that early so | apol ogi ze.

CHAI RPERSON HI LL: That's okay, why was there a
post ponenent ?

MR, duPONT: We have an ANC hearing on the 14th
of April, I1'd like to go there first.

CHAI RPERSON HI LL: That's why you want the
post ponenent. M. My?

MR, MOY: Gve yourself a little flexibility on

this because it's going to take nme a while to put this

t oget her.

CHAI RPERSON HI LL: | know we're conpletely, nore
and nore janmed up but how can we get them back here, when
can we get them back here, do you think?

MR. MOY: The soonest we could bring them back,
M. Chairman, would be April 27th where we currently have 10
cases. So, this would be the 11th case.

CHAI RPERSON HI LL: W could push it anot her week
or two if it's better for you.

MR, MOY: May 4th we have 11 cases as well as My
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11th, M. Chairman. My 18th, we have 9 cases. So, that's

a possibility.

MR, duPONT: M. Chairnman?

CHAI RPERSON HI LL: Go ahead.

MR, duPONT: You said this was going to be
difficult and you're right.

COW SSI ONER MAY: M. Chairman, |'mschedul ed to
be back on May 25th, which is just one week later, and | have
gone to the trouble of reading into the whol e case because

this is a continued hearing and I'mtaking it over for Peter

Shapi r o.

So, maybe if the --

CHAI RPERSON HI LL: Let's do that. Let's try My
25t h.

COW SSI ONER MAY: M. My, what does the 25th
| ook |ike?

MR, MOY: This would nake the 11th case, what's
one nore?

COW SSI ONER MAY:  On the 25th too?

MR. MOY: This could work.

CHAI RPERSON HI LL: | feel a cold comng on My
25th, Vice Chair John.

VI CE CHAI R JOHN: | hope you will feel better
take lots of vitamn C

CHAI RPERSON HI LL: | can foresee.
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VICE CHAIR JOHN:  Lots of vitam n C

CHAI RPERSON HI LL: We wi ||l see you -- now, can you
rem nd nme what happened the |ast case, M. duPont? D d we
hear the whol e thing?

MR, duPONT: You did and because --

CHAI RPERSON HI LL: | got you, M. Smth is going
to help nme out the next tinme, I'mjust trying to renenber
what we had heard the last tinme. |'mgood, M. duPont, we'l]l

see you on the 25th, okay?

MR duPONT: Yes, sir, thank you very nuch.

CHAlI RPERSON HI LL: Good | uck. Let's do a case,
|l et's actually do a case or do you want to take |l unch? What
do you want to do?

MEMBER SM TH: |'ve got to go to the restroom

CHAI RPERSON HI LL: Let's take lunch. Then it is
12:40 p.m, 1:10 p.m?

MEMBER SM TH:  That'll be fine for ne.

CHAI RPERSON HI LL: We never make it on tinme so

|l et's go ahead and put out 1:10 p.m, let's just shoot for
1:10 p.m and it's ne who usually doesn't make it. | ain't
blam ng any of you all. Bye-bye.

(Wher eupon, the above-entitled matter went of f the
record at 12:37 p.m and resuned at 1:22 p.m)
MR. MOY: The Board has returned to the public

heari ng session after a brief lunch recess and the tine is
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at or about 1:22 p.m The next application for the Board is
Case Nunber 20657 of Lori and Adam Siem nski .

This is the Applicant's special exception relief
request fromthe vehicl e parking space | ocation restrictions
of Subtitle C Section 710.2C(ii). This pursuant to Subtitle
C Section 710.3 and Subtitle X Section 901. 2.

This would permt a non-conform ng parking space
within the front yard of a detached two-story principal
dwelling unit in the R8 zone. The property is |located at
2930 Brandyw ne Street, N W, Square 2255, Lot 3.

CHAI RPERSON HI LL: M. WIson, can you hear ne?
Go ahead.

MS. W LSON: I"m sorry, | don't know what was
going on with ny conputer.

CHAI RPERSON HI LL: No problem Could vyou
i ntroduce yourself for the record?

MS. W LSON: Yes, Alex WIlson from Sullivan and
Barros on behal f of the Applicant.

CHAI RPERSON HI LL: Ms. W/ son, could you go ahead
and wal k us through your client's presentation and why you
believe that your client is neeting the standard for us to
request the relief? I'mgoing to put 15 m nutes on the cl ock
so | know where we are and you can begi n whenever you'd |ike.

M5. WLSON: Thank you so nuch. M. Young, could

you please pull up the presentation? Could you go to the
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next slide, please? This is a photo of the house and the
exi sting driveway, which is located in the front yard.

The Applicant is requesting relief in order to
mai ntain the existing parking space in the front yard. The
driveway has been in that exact |ocation since the house was
constructed in 1926 and the parking space has been used by
the owner for over 30 years.

The owner has applied for permts to i nprove and
slightly enlarge that existing driveway and during
permtting, the Zoning Admnistrator determ ned that the
scope of the driveway update triggered the need for the
speci al exception relief since a parking space is not
permtted in the front yard.

And this is treated like a new driveway and
t herefore a new parking space. It also triggered sone ot her
publ i ¢ space i ssues, which are going to go through the public
space Conmttee and it will be resolved under DDOT' s scope.

Next slide, please. The plot shows where the car
space is located at the end of the driveway closest to the
house. It is not in public space, there were sone conments
from DDOT noting that they wanted to see sonethi ng show ng
that the spot would not be within the building restriction
l'i ne.

And we updated the plan to show where the parking

space is |located and that has been submitted to the record,
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which wll hopefully satisfy their concerns.

CHAI RPERSON HI LL: You didn't hear anything back
from DDOT, though, Ms. WIson?

MS. W LSON: Correct, and | believe the comrent
stated sonething to that effect of we have concerns that the
parties --

CHAI RPERSON HI LL: But this is what you subm tted,
that that parking was inside the building restriction |ine?

M5. WLSON: That it is not within the building
restriction |line, correct.

CHAI RPERSON HI LL: Yet?

M5. WLSON: Correct. That resolves that issue.
Next slide, please. In terms of the general special
exception criteria the owners have been parking in this space
for over 30 years. W request to allow the owners to just
continue to park in the sanme | ocation.

The property will continue to be used as a single
famly home and this should not have any inpact on the
adj acent nei ghbors because there i s no change bei ng proposed
and this is a common condition in the nei ghborhood.

Next slide, please. This is just a better view
of the subject property and adjacent property. Next slide,
pl ease. This here onthe |left is the other adjacent property
and the photo on the right just shows another common

condition in the nei ghborhood.
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Next slide, please. Again, this photo shows ot her
driveways and front yard and other parking spaces in the
front yards of other houses in the area. Next slide, please.
This is a photo of the driveway and t he properties across the
street, if you can see, also have nmultiple cars parked in
their front yard.

Next slide, please. In ternms of the specific
criteria, the Board can grant relief for one of the foll ow ng
reasons.

Inthis case these were the two strongest reasons,
the first is because the topography and di nensi ons of the | ot
woul d preclude the space from being |ocated at the rear or
even side yards and this would be | ess disruptive overall to
t he nei ghbors.

The property has a depth of alnbst 300 feet and
there's a 4-foot height difference between the alley and t he
rear property line. There are also oak trees, a deck, and
a shed in the rear yard.

There are gardens and a little bridge so in order
to locate a parking space at the rear, they would have to
tear up their entire backyard in those inprovenents and do
signi ficant grading.

And maintaining the parking space in its current
| ocation is the nost efficient use of |land as the space is

al ready adj acent to the house and rel ocating the space to the
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rear would require renoval of existing trees and | andscape
f eat ures.

Next slide, please. These slides just show the
rear fromthe alley showi ng the grade change. Next slide,
please. This is a better view of the grade change, that's
the subject property and that's the alley.

There's no huge change in the grade of the rear,
whi ch woul d be difficult to get a parking space up there, to
repay for a parking space and driveway. Next slide, please.
These are just nore photos and a map of the features of the
rear that would have to be renoved as a result of re-paving
and putting a driveway in the parking space at the rear.

Next slide, please. And finally, these are photos
of the side yard which show they are too narrow to fit a
par ki ng space. Next slide. That concludes our presentation
and we have the homeowners here.

| f we have any questions |I'm happy to answer any
addi ti onal questions as well.

CHAI RPERSON HI LL: Does the Board have any
guestions of the Applicant? Can | turn to the Ofice of
Pl anni ng?

M5. MYERS:. Good afternoon, Crystal Myers with the
O fice of Planning. W' re reconmendi ng approval of this case
and we can say on the record the Staff report or gointo it,

what ever you woul d prefer.
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CHAI RPERSON HI LL: Does anybody have any questi ons

for the Ofice of Planning? Does the Applicant have any
questions for the Ofice of Planning?

M5. WLSON. No, thank you.

CHAI RPERSON HI LL: M. Young, is there anyone here
w shing to speak?

MR, YOUNG W do not.

CHAI RPERSON HI LL: Ms. W1 son, anything you'dlike
to add at the end?

M5. WLSON: No, thank you.

CHAI RPERSON HI LL: 1"mgoing to cl ose the hearing
and the record. M. Young, can you please excuse everyone?
|"m confortable with the application, | believe they are
neeting the criteria for us to grant the relief requested.

| don't see how they're necessarily going to be
able to put the parking space in the rear of the property
there. Even if they did use the alley | amconfortable that
t he parking space is not withinthe building restriction line

t hat DDOT was concer ned about.

So, therefore, overall, | think it's pretty
straightforward. | would agree with the analysis the Ofice
of Planning has provided to us as well as giving the ANC

great weight in support and | will be voting in support of
this application.

M. Smith, can | go to you?
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MEMBER SM TH: |'ve agree with your analysis. |

do believe they have net the burden of proof to be able to
grant the speci al exception regarding DDOT' s report on trying
to put it within the alley.

| agree with you, | don't see how they can put it
in the alley. it looks like there's a topo change in the
rear that would nmake that a little difficult so they're
attenpting to utilize the existing driveway they have there.

And | think request is reasonable. So, | support
t he application.

CHAI RPERSON HI LL: Thank you. M. Blake? Did I
| ose M. Bl ake? M. My, he's on this, correct, | just
happened to I ose himfor a mnute, is that correct?

MR, MOY: Yes, sir, this is a new case before the
Boar d.

CHAI RPERSON HI LL: 1'Il tell you what, let nme go

to Comm ssi oner May.

COWM SSI ONER MAY: | have nothing to add, thank
you.

CHAI RPERSON HI LL:  Vice Chair John?

VICE CHAIR JOHN: I'"'m in support of the
application | think. It's fairly straightforward, the grade

change in the back would nake it very difficult to |l ocate the
par ki ng of the alley.

So, | would approve the application.
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CHAI RPERSON HI LL: Thank you, words that every

Appl i cant wants to hear fromConm ssi oner May, | have not hi ng
to add. We'll see if we can get M. Blake back on. ' m

going to go ahead and nake a notion to approve Application

20657 as captioned and read by the Secretary and ask for a
second.

Ms. John?

VI CE CHAIR JOHN:  Second.

CHAI RPERSON HI LL: Motion has been nade and
seconded. M. My, wll you do a roll call, please?

MR, MOY: Yes, sir.

Wen | call your names if you would please
respond, yes, no, or abstain to the notion nmade by Chairnman
H Il to renove the application for the relief that's being
requested. The notion to approve was seconded by Vice Chair
John.

Zoni ng Conmi ssi oner, Peter May?

COW SSI ONER MAY:  Yes.

MR MOY: M. Smth? Vice Chair John?

VICE CHAIR JOHN:  Yes.

MR MOY: Chairman Hll?

CHAI RPERSON HI LL:  Yes.

MR. MOY: And we have one Board nenber not --

CHAlI RPERSON HI LL: It looks like M. Blake is
back. M. Bl ake, did you hear the case which we just dropped
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off? Whuld you like to vote? W lost M. Blake still. o

ahead and conti nue your thought, M. My, go ahead and j ust
read it.

MR MIY: | was going to say there was one Board
menber not participating as far as | can tell. So, in that
event Staff would record the vote as 4 to O to 1 and this is
on the notion made by Chairman H Il to approve.

The notion to approve was seconded by Vice Chair
John, also in support of the notion to approve, Zoning
Comm ssi oner Peter May, M. Smth, Vice Chair John, and
Chairman Hil | . As | said before, one Board nenber not
participating, the notion carries on a vote of 4 to 0 to 1.

CHAI RPERSON HI LL: Thank you, M. My. Let's see
if we got M. Blake back. M. Young, Can you hear ne?

MR. YOUNG | can hear you.

CHAI RPERSON HI LL: Do you knowif M. Bl ake is on?
Does he have a nmute thing?

MR, YOUNG He's on, |'m not sure, he nust be
havi ng sonme ki nd of issues.

CHAI RPERSON HI LL: He just texted nme and said his
conputer crashed. |In that case, |let me go ahead and nove on
and see when we get himback. M. My, can you go ahead and
call our next one?

The next application before the Board is Case

Nunber 20606 of Chri st opher Brown and t he Applicant is asking

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14th STREET, N.W., SUITE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

96

for a special exception relief from the rare yard
requi renents, Subtitle E, Section 306. 1. This is pursuant
to Subtitle E, Section 5201 and Subtitle X Section 901. 2.

And fromthe | ot occupancy requirenents Subtitle
E Section 304.1 pursuant to Subtitle E Section 5201 and
Subtitle X Section 901.2, all of which would construct a
rare, one-story addition and deck to an existing attached
two-story with cellar principal dwelling unit in the RF-1
zone, property located at 905 L Street NE, Square 931, Lot
38.

M. Brown, can you hear ne?

MR. BROMWN: Yes, | can hear you.

CHAI RPERSON HI LL: Coul d you introduce yourself
for the record, please?

MR. BROMN:. Chri stopher Brown, |'mthe owner and
Applicant at 905 L Street NE.

CHAI RPERSON HI LL: If you want to go ahead and
tell us about your application and I'm going to put 15
m nutes on the clock there so | know where we are and you can
begi n whenever you'd |ike.

MR. BROMWN:. | have a presentation. | submtted
it. Yes. Okay. So, |'m Christopher Brown. | also have
Tony Darro (phonetic), nmy ex-architect, who can provi de sone
testinony if there are any technical questions. 1'Il just

get started.
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CHAI RPERSON HI LL: Thanks, M. Brown. ' 'm

flipping through your slide deck and it |ooks very good, so
|'d go ahead and just keep going through that.

MR, BROM: Ckay, next slide. W' ve al ready
tal ked about what I'mtrying to get relief from rear yard
requi renents and t he maxi ruml| ot occupancy. W can go to the
next slide. So | am requesting 70 percent | ot occupancy.
Ri ght now |'mat 53 percent. And |'mal so requesting relief
fromthe m ninum yard setback at 15.26 feet from 20 feet.

Next slide. These are our letters of support for
ny i medi ate nei ghbors to the east and west, so | have done
that. Next slide. And | also work with ny ANCto get their
approval or support, so I've submitted that. Next slide.

These are a few pictures of the existing
conditions inthe rear. So, if we can go to the next slide.
This is the view fromthe rear. This is an existing porch
that | have on ny house. So, basically, this would be
denol i shed and the rear addition will replace this, along
with the deck.

Next slide. This is a viewfromthe alley, it's
just to point out it's an upward | ot, which, yes, | have to
request nore of | ot occupancy to get nbre space in ny current
slot that | have. So, next slide. And | just wanted to
point out that ny neighbors have an existing two-story

addition in mnd so that plays into any undue hardships to
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nmy nei ghbor.

Next sli de. The next couple slides give sone
views of what we are proposing. Next slide. So, this is a
rendering that ny architect has drawn up and |'ve subm tted.
This just gives a viewin relation to nmy two nei ghbors.

Next slide. Thisis just pointing out I work with
my ANC to redesign the roof so this gets to nmy | ot occupancy
and so we cane to this agreenent with ny ANC So, next
slide. | can go through ny basis for why | should be granted
a special exception in the next two slides.

Next slide. So, we should be in harnmony with the
zoning reqgul ations and zoning maps. |I'min RF-1 zone and |
don't plan to do anything outside of howthat's defined now.
Next slide. | won't adversely affect ny nei ghboring property
and the next slide goes through the special conditions.

Next slide. Light and air to the neighboring
properties, |'ve submtted sone sun studies that are
avail able and | don't believe it cast any shadows or anyt hi ng
that are detrinental to nmy nei ghbors.

Next slide. So, privacy and use of ny nei ghbori ng
properties. Basically, it's the sanme situation that exists
today, the windows are facing south into ny alley so it's
basically the sane situation as today and the fence wl|
remain to keep the privacy.

Next slide. The proposed position won't visually
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I ntrude upon t he character, scal e, and pattern of the houses.
This is a typical addition that exists within nmy bl ock. So,
| believe | neet that criteria and for Condition 4, | have

submtted all the plans to the Board for their review

So, | think 1'"ve net thecriteria. | think that's
it.

CHAI RPERSON HI LL: Does the Board have any
questions for the Applicant? |I'mgoingtoturnto the Ofice

of Pl anni ng.

MS. ELLIOIT: Good afternoon, M. Chair, and
menbers of the Board, |'m Brandice Elliot representing the
O fice of Planning for BZA Case 20606, the O fice of Planning
i s reconmendi ng approval if the rel ease has been requested
for | ot occupancy and rear yard.

And M. Brown did such a great job addressing the
criteriathat 1'll go ahead and stand on the record but ']
answer any questions that you have.

CHAI RPERSON HI LL:  Thank you, does anybody have
any questions for the Ofice of Planning? M. Young, is
t here anyone here who w shes to speak?

MR. YOUNG We do not.

CHAI RPERSON HI LL: M. Brown, can you tell ne what
happened at the ANC neeting and how t hat went?

MR, BROWN: Yes, originally I was requesting a

variance to have nore | ot occupancy than the 70 percent that
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you're able to give ne relief for.

They were not supportive in that so | went back
to the drawing board with my architect, addressed their
| ssues, cane back to the 70 percent, and this is the plan
that we cane up wth, which ny ANC was in support of.

CHAI RPERSON HI LL: Are you an attorney?

MR, BROMN:  No.

CHAI RPERSON HILL: You did a nice job with your
presentati on. Anybody got any final questions for the
Applicant? M. Brown, do you have anything to add at the
end?

MR. BROWN: No, sir.

CHAI RPERSON HI LL: We'll cl ose the hearing and t he
record, please excuse M. Brown.

| did nean that in that for soneone who is a
| ayperson who is not an attorney | thought M. Brown did a
| ovely job going through the points in ternms of regul ations
and how his application is neeting the regul ations.

| also thought the presentation was really good
and how the slide deck was put together, and it nade it very
easy with which to understand, again, how he's neeting the
standard for us to grant the relief requested.

| would agree with the argunent that he has put
forward as well as the support of the ANC giving them great

wei ght as well as the analysis of the Ofice of Planning and
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| would agree with the Ofice of Planning. And also DDOT

doesn't have this approved, so | have nothing to add ot her

t han that.

M. Smth, do you have anything and can you hear
me?

MEMBER SM TH: | can hear you. There we go, | was
having an issue with the canera. | have nothing to add, |

agree with your analysis and I will support the application.
W give great weight to the Staff's words.

CHAI RPERSON HI LL:  Conmm ssi oner May?

COW SSI ONER MAY: That was a very dramatic, |
have nothing to add, and | blew it. | support the
application.

CHAlI RPERSON HI LL: Wrds from heaven to the
Applicant. Vice Chair John?

VICE CHAIR JOHN: | have nothing to add, M.
Chai r man.

CHAI RPERSON HI LL: Thank you very nuch. [|'mgoing
to nake a notion to approve application 20606 as capti oned
and read by the Secretary and ask for a second. M. John?

VICE CHAIR JOHN:  Second.

CHAI RPERSON HI LL: M. My, the notion has been
made and seconded. Wbuld you please take a roll call?

MR, MOY: \When | call each of your nanes, if you

woul d pl ease reply with a yes, no, or abstain to the notion
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made by Chairman Hi Il to approve the application for the
relief that's being requested. The notion to approve was
seconded by Vice Chair John.

Zoni ng Conm ssi oner Peter May?

COW SSI ONER MAY:  Yes.

MR, MOY: M. Smth?

MEMBER SM TH:  Yes.

MR MOY: Vice Chair John?

VICE CHAIR JOHN:  Yes.

MR MOY: Chairman H Il ?

CHAI RPERSON HI LL:  Yes.

MR,  MOY: It appears M. Blake is still not on
board yet. So, Staff would record the vote as 4 to 0 to 1.
And this is on the notion nade by Chairman Hi Il to approve,
a notion nmade to approve was seconded by Vice Chair John.

Al so in support of the notion to approve, Zoning
Commi ssi oner Peter May, M. Smth, and of course Vice Chair
John and Chairman Hill, the notion carries on a vote of 4-0-
1.

CHAI RPERSON HI LL: Thanks, M. My. Maybe you can
give M. Blake a call during this next case after you cal
in this next case because he can also just call in if he'd
| i ke for the appeal portion. But if you wouldn't m nd pl ease
calling our next case?

MR MOY: l|'Il take care that. The next case
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before the Board is Application Nunber 20592, John and Li nda

ReVeal is the Applicant as anended, the certified application
for special exception on the side garden requirenents of
Subtitle D, Section 206. 2.

Pursuant to Subtitle D, Section 5201 and Subtitle
X Section 901.2, the relief for variances from the |ot
occupancy requirenents of Subtitle D Section 304.1 pursuant
to Subtitle X Section 1002 and the mninmum line area
requi renments of Subtitle D Section 302.1, pursuant to
Subtitle X Section 1002.

This would construct a side addition to an
exi sting detached two-story with basenment, principal dwelling
unit in the RLB zone, and the property is located at 4701
Fessenden Street NW Square 1541, Lot 800.

And the only thing I'lIl add is, Ms. Wlson, it
woul d be nice to verify, confirmthe relief that |'ve just
cited.

CHAlI RPERSON HI LL: Ms. WIlson, can you hear ne?

M5. WLSON:. | can, yes. Can you hear ne?

CHAI RPERSON HI LL: Yes, could you introduce
yourself for the record?

MS. WLSON: Hi, '"'mA ex WIlson fromSullivan &
Barros, on behalf of the Applicant in this case.

CHAI RPERSON HI LL: M. Bl ake, can you hear us?

VEMBER BLAKE: Yes, | can.
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CHAI RPERSON HI LL: Wonderful, |I'm going to need

you for this. Ms. WIlson, | know there are sone things
you're going to have to really take us through with this in
ternms of your burden of proof with regards to howit's going
i n the opposite of what the O fice of Planning had thought.

And so we are going to listen closely as to your
argunent and then we're going to look at the Ofice of
Planning. |Is this the property owner?

MS. W LSON: Yes, Linda and John ReVeal are the
property owners, and we should have Cooper Jones, the
architect, on. He said he just got kicked out for sone
r eason.

CHAI RPERSON HI LL: Let's go ahead and try to get
the architects on there, let's go ahead, Ms. Wl son, and | et
you wal k us through this. | have this first picture on the
slide deck, how accurate is it, lovely, what a wonderful
honme, congratulations if it eventually |ooks |like that.

Go ahead, Ms. W/ son.

M5. WLSON:. M. Young, if you could please pull
up the presentation? This is the proposed rendering. |f you
could please go to the next slide? This is showng the
exi sting deck and den. In this case we are acting for three
areas of relief. | wll touch on those in the next slide.

OP is recomendi ng approval for sonme of that

relief, the main point of disagreement with OP is whether we
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neet the practical difficulty prong of the area variance for
| ot occupancy. So, that's going to be the primary focus on
of our presentation.

And | think the argunent and circunstances are
relatively straightforward in this case.

Thi s honeowners, Linda and John ReVeal, have an
ol d deck beneath to be renoved for safety reasons and i nstead
of losing that square footage, they're seeking to i ncorporate
It intothe interior |iving space and i ncreasing the size of
t hi s narrow unused den and renovati ng the adj acent bat hroom

And we' Il showin nore detail that because of the
| ayout of the house and many other unique circunstances
surrounding this property they are seeking an additional 4
percent | ot occupancy for only 86 square feet because their
house is already non-conformng wth respect to that
property.

Next sli de. So, we are seeking three areas of
relief intotal, one for the | ot occupancy area vari ance, the
other is for the land area variance and OP is recommendi ng
approval for that. And that would just allowus to turn the
tax lot into the record |ot.

So, there could be inprovenents nade on the
property. And without that relief, no addition or further
i nprovenents woul d ever be possi bl e.

And then the third area of relief is for the side
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yard speci al exceptionandit would allowthemto essentially
mai ntai n the status quo of the yard but still requires relief
I n assessing the yard in front of the house.

The ANC is supporting this application and before
| turn to the variance argunent |'d like to first turn it
over to Linda ReVeal to get sone testinony and then the
architect to briefly wal k through the plans.

M5. REVEAL: Hi, everyone, |I'mLinda ReVeal, and
as Alex said, ny husband, John, and | are the honeowners at
4701 Fessenden. We purchased the house in 2010 when the
property was subject to a short sale and was tied up as an
asset in the bankruptcy proceedi ng.

It had been on the market for 18 nonths and had
been shown over 1300 ti nes. The reason for the lack of
interest was that it was in a state of considerable
di srepair. Mst of the windows were broken and there were
literally holes through which you could see outside.

The house was built in 1897 and not hi ng has been
updated in decades. It needed a new roof, new kitchen, new
bat hroons, new siting, a new HVAC system a new boiler,
everyt hi ng.

But he saw such great bones that all he could see
was potential and so, poor John, he's done a lot of this
hi nsel f, we have spent the last 11 years painstakingly

attenpting to return her to her forner glory. For exanple,
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we ordered rippled glass nmade by processes they used in the
1800s to replace the windows in the bay to preserve the
period | ook.

W were able to salvage part-tinme flooring from
another old house to restore the original part-tinme floors.
We drove to Pennsylvania to sal vage an authentic Victorian
mant el piece. And it's been a real |abor of |ove.

We're here today because our original plan |ong
term included expanding an awkwardly narrow first-fl oor
office by renoving an outdoor deck and using the space to
construct the first floor bedroom and bat h.

As you'll see fromthe photos, the deck is in very
bad shape and renminiscent of the state of the rest of the
house when we first purchased it.

When we began to research the process for an
addition, we |learned that because our building is over |ot
occupancy, we would need an area variance for any sort of
addition. W were told that nmuch woul d depend on t he opi ni on
of the ANC who woul d | ook to our neighbors for their views.

So, we prepared detail ed packages of infornmation
and sat down with each nei ghbor individually to explain our
plan. Every single one of themsigned a letter in support.
The ANC t hen approved our request unani nously. W al so knew
that the Ofice of Planning would be part of the

deci si on- maki ng process and so we subm tted our plans to them
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and asked for gui dance.

And ultimately, we altered our initial design
slightly at their suggestion. In fact, they were quite
conplinentary of our attenpt to maintainthe integrity of the
original house. Wien we |earned that another part of the
O fice of Planning was inclined to the NI AR request, we were
conpl etely taken by surprise.

It's our wunderstanding that the |ot occupancy
regul ati ons are designed to pronote a proper bal ance of built
upon to green space, and to ensure that no one unduly i nposes
upon their neighbors.

G ven that our nei ghbors support the proposal and
if we were to be granted our request, we're barely increasing
the | ot occupancy and ultimately utilizing only a very snal
portion of the land. W' re not sure who or what would be
served or protected by the denial of our request.

And it seens that our very unique circunstances
woul d severely limt any precedent established. Qur proposal
woul d render the interior space nore usable and the exterior
nore attractive, an opinion shared by all of our neighbors.

We're asking for a nodest anmpunt of additional
space, only 86 square feet, to replace a derelict deck and
narrow bend with a nore functional room It's our hope to
address these issues today and answer any further questions

t he Board m ght have.
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Thank you so nuch.

M5, W LSON: M. Young, if you could go to the
next slide, that would be the architect's presentation.

MR JONES: Yes, |'mCooper Jones, |'mpart of the
architecture teamthat was working on this project. So, the
idea was to utilize, as Linda said, areas of the house that
are in disrepair or areas that were really proportioned so
they're fairly unusabl e.

And to create an addition that really works with
the proportions and the style of the pre-owned house that's
gquite a beautiful house. So, we are using the deck that
you' ve seen in disrepair as well as this addition that was
put on.

We don't know exactly when but it's not really in
keeping with the style of the house. Next slide, please.
This is the Iot, you can see it's quite a bit snmaller than
all the neighboring lots. The mninumrequired lot area is
5000 square feet and their lot, unfortunately because of all
t he setbacks fromthe street is significantly |l ess than that.

Next slide. This is showing the existing
additional and the deck with the side setback and the
existing footprint and then onto the right is the proposed
addition with a small porch extension.

Next slide. This is the proposed bedroomwth a

bat hroom and a closet and a vestibule to enter separately.
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We wanted really to use the proportions of the house and the
bays that are already so nuch a part of this house already
as away to nake it really feel like it was always a part of
it.

Next sli de. This is just the roof structure,
again just using the sone kind of roofing materials so it
really blends in wth what's there. Next slide.

As you can see, the elevation, we're trying to use
the syncopation of the historic deck that's on the porch
that's there and use that to create a mapping that really
makes sense with the house and works with what's already
t here.

Next slide. There's just another el evational view
showi ng the addition as well as the porch extension, again
trying to utilize, as Linda was saying, the care with which
they've restored this house, we want to put that sane kind
of care into this addition.

CHAI RPERSON HI LL: Ms. WIson, WM. Jones,
appreciate this a lot, but we have sone stuff, an appeal,
comng. Do you want to try to nmake your argunment in Slide
127

M5. WLSON:. Absolutely.

CHAI RPERSON HI LL: M. Jones, is your dog trying
to get in?

MR, JONES: He is, sorry.
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CHAlI RPERSON HI LL: Just let himin.

M5. WLSON: Next slide, please. ['IIl dive right
into the variance argunent for the |ot occupancy. So,
regarding the first prong, it was the only property in the
squar e. It is a taxed lot wth less than half of the
requi red square footage for a lot of the --

MEMBER SM TH: Can | interrupt? You're very
choppy on our end.

MS. WLSON: Me?

MEMBER SM TH:  Yes.

M5. WLSON: Let nme take nmy AirPods out. |Is that
better? 1've had a |lot of technical issues today, so thank
you for bearing with ne.

Regarding the first prong of the variance
argunent, the property is the only property in the square and
lot. It is atax lot with less than half of the required
square footage to create a new lot in this zone. It is
surrounded by a public park space on all sides. W showed
some of that in the plant but there is between 30 to 40C of
green space on either side of thislot. It's essentially not
an island by itself.

Next slide, please. As | noted, it's the only
taxed lot inthis area and the Applicant has to have a record
lot in order to do the addition. But record lot in this zone

requi res 5000 square feet and the | ot has |less than half of
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t hat .

We are seeking | and arearelief as well as the | ot
occupancy relief to turn the taxed lot into a record |ot.
And OP i s recomendi ng approval of the land area relief from

the tax lot to record | ot conversion that not be left off the
relief. | just wanted to note that. Next slide, please.
The property is unique relative to other properties in both
its location, tax | ot status and si ze.

And I'lIl also note that there are no adjacent
nei ghbors so the Applicant couldn't even theoretically
pur chase adj acent |and to i ncrease the size of the | ot unlike
the other Ilots to the south. Those owners could
theoretically purchase land from a next door neighbor if
there was an issue with respect to | ot occupancy.

Next slide, please. The prong in contention is

the practical difficulty prong of the [|ot expectancy

vari ance. As | noted at the beginning, the idea for the
renovation to about as a result of nmultiple factors, one of
which is the fact that there is an existing deck on the side

of the house that needs to be renpved.

It's quite old, derelict, unsafe, and it is also
next to the den space that is unused because it's not
functional due to its size. So, the idea is to incorporate
some of that |ost deck square footage into the interior and

create a functional space for a |arger office or m sl abel ed
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bedroom where that deck and den needs to be.

Repl aci ng the deck isn't the best option because
they don't need that outdoor space, they have an existing
porch and deck. So, rather than | ose the | ot occupancy, the
t hought was to incorporate it into the interior, make a full
bed and bath, and have additi onal usabl e space since they do
not use that den space.

It's quite narrow. This is the nost | ogical
option as to what is proposed to put that addition in the
side yard and maintain roughly the sane |ocation of that
exi sting bathroom inside the pipes and plunbing that exist
t here.

And the request for relief is the bare m ni num
necessary to nake that possible. Next slide, please. So,
we provided one out of rate option. There are nmany, you
could i magi ne, that would require a full gut of the interior.

In this case, that deck would be elimnated and
you can see the study there is long and relatively shall ow.
So, in this case, the Applicant would still have to say
Wi thin the existing 72 percent | ot occupancy and w t hout the
additional 4 percent, they would have issues nmking that
space functional given the |ayout.

As you can see fromthe slide, the best use of the
square footage from that |ost deck would be to nake that

study nore functional since it needs nore depth, not nore
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| engt h. That would require elimnating a bathroom and
possi bly opening their study into the dining room

This i mgi ne doesn't show the entire picture of
t hat but what it does showis howany matter of right project
woul d i npact the existing |layout on the other side of the
bui | di ng.

So, if the Applicant were to try to add sone of
t hat deck space into the study they would essentially have
to elimnate that bathroom and they coul d possi bly bunp out
that wall, but then that's the only bathroom on the first
floor so it needs to be rel ocated.

And it would essentially shift the entire floor
plan. So, the point is the matter of right options include
studying the interior or shifting the floor plan and instead
of a slightly expanded bat hroomand study as i s proposed with
the relief, this would turn into a mgjor first-floor
renovati on.

There are a nunber of nmatter of right options to
reconfigure the existing space within the 72 percent |ot
occupancy but given the history of this house and the
ReVeal 's effort to restore and preserve the integrity of the
interior and exterior of the honme, coupled with the obvious
increase in cost between a small site addition and deck
repl acenent to the entire gut of the first floor, the ReVeal s

woul d not pursue such a renovation.
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So, then they are back to square one where they
still have to renpbve this deck and they contenplated
rebuilding a kind but it nakes no sense to spend noney
buil ding a deck of this size in the area of the yard they'l
never use and have never used next to Western avenue when
t hey have a nice front porch and second story deck with nore

privacy.
And of course, they can't just elimnate this deck
entirely because the den has a door that |eads out to the

deck. So, if you elimnate the deck then there's the door

in the study that | eads to nowhere.

So, regardless of the release, it still has to
pursue sone sort of project here because of the state of that
deck, whether it's a small landing of some kind or renoved
the door in this end.

There has to be sonet hi ng done here and again, the
i dea was to use that | ost space and just nove it internally

with an additional four percent.

So, accordingly to the internal |ayout coupled
with the existing non-conformng |ot occupancy small |ots
size and taxed |l ot status, without the relief the Applicants

will | ose existing square footage because they have to renove
t he deck but cannot usably relocate or replace the renpoved
squar e f oot age.

Therefore, the matter of right options are
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unnecessarily burdensone, resultinginapractical difficulty
for the Applicant. Next slide, please. If you woul dn't
m nd, M. Young, to just slowy scroll through these? These
are just sone photos of the existing spaces, the dining room
living roomand kitchen, the staircase.

This is the den and t he deck, next slide, please.
That's the deck that's proposed to be renoved, next slide,
pl ease. Thank you. So, | added a nunber of cases here,
previ ous BZA cases.

|"'mnot sure if you had a chance to read through
but some of these are simlar to our case in that the
Applicant is seeking a nodernization of their hone.

And there have been other cases where OP has
recommended approval of area variances, noting that absent
the request for relief, no addition, not even a snall one
proposed woul d be passed along this |ot.

And t hi s woul d present practical difficulty tothe
owner in nmaintaining the ability of upgrading it to nore
current standards.

Next slide, please. Could you skip to Slide 22?
Can you just go to the next slide? Thank you. In one of the
cases, the Applicant wanted to add a deck for outdoor space
and the Applicant cited | ot size as an exceptional condition.

The | ot was under-sized for the zone. |t argued

that without the relief it couldn't fit in the charging
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station and outdoor space.

And an OP report stated because the house al ready
occupi es 74 percent of the site, even a nodest platform and
step leading fromthe existing kitchen's rear door to the
backyard woul d require a vari ance.

| could substitute our case in that exact
sentence. Because the house occupies 72 percent of the site,
even a nodest addition can nmake the existing den a useful
room would require a variance. And of course | understand
t hat each case is decided on its own nerits.

| ambringing up these ot her cases to evi dence but
t he Board can consider a wi de range of factors for the Court
of Appeals as to what satisfies the practical difficulty
prongs and these are just sone sanples of the types of
difficulties that have previously net the standard for BZA
approval and they're quite simlar to the practical
difficulties the Applicant will face in this case.

Next slide, please. So, to summmarize, OP is
recommendi ng approval for the | and area so that we can create
a taxed | ot under the sanme justification for which we have
provided for the [|ot occupancy variance. Essential |y,
not hi ng can be done without the relief.

OP's report states that the argunment that the
shape of the lot results in a small building footprint of

approxi mately 1000 square feet of useful |iving space on the
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first floor is not unusually snmall and is not an excepti onal
practical difficulty.

This is the only argunent thus far against the
practical difficulty that has been provided by OP. And |
understand that OP was going fromthe information on hand at
the tine. W have submtted additional information since
that in the formof this presentation, which was actually
submtted in January.

That's when we were supposed to have the original
hearing. This presentation provided nore detail, it's very
simlar to the one today, | just noved around a few slides.
And we were told by OP that none of the additional
i nformati on was persuasi ve.

O course we've added sone nore oral argunent
today during the presentation so if after the hearing, you'd
| ike us to subnmit these argunents or if OP would like this
information in the record, we'd be happy to do so.

At this point now | also want to touch on the
other area of relief, the special exception for the side
yard. As there are no surrounding properties, the request
will not unduly affect the light, air, privacy, or character
of the surroundi ng properties.

And | bel i eve OP cannot recommend approval on that
for the report because it would conflict with its denial of

the | ot occupancy relief. But if it were approved, obviously
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t he special exception would not inpact neighbors.

There aren't any neighbors and the proposed
addition has been designed to match the character of the
exi sting house and it wouldn't be visible.

Wth respect tothe third prong of the vari ances,
granting relief will not encourage a purpose or intent of
this zoning regulation, nor will granting relief result in
a substantial detrinent to the public good as the request is
only for 4 percent for 86 square feet of additional |ot
occupancy and there are no adj acent nei ghbors.

"1l also note the purpose and intent of this
zoning regulation governing lot occupancy in NER are to
protect open spaces and avoid the overbuilding and
over cr owdi ng. In this case, the property is suspended by
30 to 40 feet of green space on each side.

The zoning regulations specifically permt
vari ances for properties facing unique circunstances such as
this, where you'll have a 100-pl us-year-old building on a l ot
al ready over |lot occupancy and the owner cannot make
i nprovenents with their building without the relief.

And you have i nterior space t hat S
conpartnental i zed, which is typically of ol der homes. There
is al so this deck that needs to be renpved, which could all ow
the Applicant to utilize some of that space that would

otherwi se be lost in the interior.
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This is conceivably the type of circunstance the
variance was put in place to address. The ReVeal s have |lived
here for many years and it would nekes sense to allow
homeowners to nmake i nprovenents to have basi s nodernization
sent to their hones such as putting a larger office or
bedroom on the first floor.

And of course, this lot is on an island by itself
and the circunstances are exceptional and unique, and there
are no surrounding properties and it has that public park
space, which hel ps preserve the integrity of the regul ation.

Next slide, pl ease. That concl udes our
presentati on and we did happy to answer any questi ons.

CHAI RPERSON HI LL: Does the Board have any
guestions of the Applicant? Conmm ssioner May?

COWMM SSI ONER MAY:  Yes, | do. | guess I'll start
out with this is ReVeal, and if we could bring up the
phot ographs that start on Page 18.

CHAI RPERSON HI LL: Is that the nost recent exhi bit
we just had?

COWMM SSI ONER MAY:  Yes. | want everybody to take
a good look at this and then we can flip to the next page.
Go ahead and switch to the next page and we'll stop here for
a second.

Ms. ReVeal, you told us about your efforts to

renovate this house, that it was in terrible condition and
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you did a ot of work to fix it up. Wat |I'mwondering is
to what extent is what we are seeing here original to the
bui I ding or original to what you noved into?

Was it a gut renovation or these new floors, new
nol ding? Was it all restored, painted, patched?

M5. REVEAL: |It's a conbination. The house was
conpletely carpeted, if you can believe it. Wen we pulled
up the carpet, it had hard kind floor but it |Iooked Iike trap
doors were cut into it.

So, we had out contractor, as | said, we sal vaged
hard kind flooring from another old house and we pieced it
back toget her.

So, these are the original floors. The kitchen
we did basically have to gut and it's the sane space but we
did basically start over. It is the original floor. W used
the hard kind to fill out the floor.

You can see we tried to for the kitchen do a --

COW SSI ONER  VAY: |'m least interested in the
ki t chen.

MS. REVEAL: The crown nolding we added to, we
kept the original casing on all the wi ndows. Actually, ny
husband is a real stickler for this, we placed casing so it
all matched and we had to |l earn howto m |l casing ourselves
to match the old slab which you couldn't build it.

That's the original casing that we matched in
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pl aces where it was mssing. Wat other questions do you
have?

COMM SSI ONER MAY: | think that's kind of it. Now
If we could bring up the floor plan and 1'd |like to get the
architect up. If we could look at the one that shows the
alternative, it's going to be a couple before that. There
we go.

So, | have to say this is not very conpelling in
terms of a denonstration that this wouldn't work.

| understand what you're trying to do but inplying
that the only way to nake this work is to put a bathroomin
what was clearly an eating area or is an eating area
currently and then leaving the |eftover living on the map,
that was not a great denonstration.

Let's go back to the plan of the proposed
i nprovenents, which is a couple slides forward. Can we go
a slide forward to 19 | think? No, |'msorry, backward.
want to go backward. There we go, that one, 60.

So, in putting aside the proposed addition for the
nonment, based on what has al ready been testifiedto, it seens
that the like gray walls throughout the interior, the wal
that separates the stairway fromthe proposed bathroom the
wal | that separates the stair hall fromthe living room the
wal | s around the dining room the walls between the dining

roomand the littl e seated dining area and t he kitchen, those

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14th STREET, N.W., SUITE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

123

all appear to be original walls.

s that right?

MR JONES. Yes, that's correct, the non-grayed-in
wal |l s are existing as well as part of the gray wall where the
dining roomis.

COW SSI ONER MAY: CGot it. | assune that given
a plan of the house and the size of the spaces, all of those
wal | s woul d be bearing walls pretty nuch? 1Is that maybe |i ke
the closet walls?

MR JONES: VYes, that's the closet walls. Were
t he existing, original exterior wall woul d be a bearing wal |,
yes.

COWM SSI ONER  MAY: But some of those interior
wal l's --

MR, JONES: Wen we're not touching, yes, a |ot
of them woul d be bearing walls.

MR, REVEAL: May | add to that? Because of the
work |I've done | can add a little bit nore insights to this.
The original house, there's actually a sister house to it
down the street. Essentially, between the blue and the red
| ine and even during -- between the blue and the red |ine
where that stair goes,

So, all of that was added at sone poi nt nmany, many
years ago and partly we can tell by the fact that they had

aclearly different style of nolding fromthe new house, sone
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of it had oak floor in the dining room So, you could tel
by the foundation of the house.

The old foundation is essentially a river rock
wher eas everything starts at about that blue and red line is
single block. So, the bearing wall of course is going to be
the whol e exterior of the house anyway.

The walls by the stairway would have been the
originate barrier wall. The one that's now a dotted bl ue
line is an exterior barrier wall but it's not as germane to
t he whol e structure.

In other words, since it's part of a 70-year-old
addition it's probably easier to nove? But everything el se
i nside there, these old-age walls, everything cones through
t he wi ndows, you can't get through the hallways.

COMM SSI ONER MAY: The point I'mtrying to get to
is that given this is a historic house that has been very
carefully -- and | say historic in the generic term not in
ternms of being listed on a national register or anything |i ke
that, or the D.C register.

But because it's a historic house, the areas where
it is nost right for any kind of changes is the area where
you are proposing to make the changes. |s that reasonable
to say?

M5. REVEAL: Right.

COW SSI ONER  MAY: | can hear that from the
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architect too.

MR JONES. Yes, absolutely. W wanted to do the
| east anobunt of damage to the existing character and
I nterior.

COW SSI ONER  MAY: | think that answers ny
questions. Thank you.

CHAI RPERSON HI LL: Do any ot her Board nenbers have
sone questions at this point? |'m going to turn to the
O fice of Planning, please.

MR Kl RSCHENBAUM Good afternoon again, Chair
Hll, nmenbers of the Board of Zoning Adjustnent. | am
Jonat han Kirschenbaumw th the O fice of Planning.

The O fice of Planning recommends approval of the
| ot area variance requested and recommends deni al of the | ot
occupancy vari ance request ed.

OP al so cannot make a recommendati on of the five-
yard special exception relief because it is based on
i ncreasi ng and decreasi ng | ot occupancy of the house through
whi ch a variance i s requested and whi ch OP does not support.

Regarding the | ot area variance, the exceptional
condition affecting this other property is a house that is
| ocated on the taxed ot with no underlying record lot. OP
analysis determ nes the house was built in 1897 and the
plotted | and was never subdivided into a record | ot.

The zoni ng regul ati on requi re newbuilding permts
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to be issued only if a principal building is |ocated on its
own | ot of record pursuant to Subtitle A, Section 301. 3.

An exceptional practical difficulty arises from
such a property because the building permt could never be
| ssued for any construction for the current house or for the
erection of a new building on the property.

This would excessively prohibit any future
construction or alteration of the property without the record
| ot subdi vi si on.

Regardi ng the | ot occupancy variance, we do find
t he shape and size of the ot is an exceptional condition to
parts of the other lot in the neighboring area, which tends
to be nore rectangular in shape, larger in |ot area.

However, we just don't feel the Applicant has
denmonstrated the shape of the lot leads to a practical
difficulty to the property owner wth respect to the
requested relief. Due to the size of the lot and inability
to purchase adjacent property, there is no practical way to
increase the land area of the ot to construct an addition.

W don't find that conpelling and we also find
t hat because the subject property is already approved for a
t hree-story detached house, the occupied 72 percent of the
lot, while over its maxi mumlot, has a vacancy of 40 percent
and a previous addition to the house currently.

The Applicant's size and shape of the | ot resulted
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in a small building footprint across the square feet of the
living space on the first floor, however, we do not find that
argunent persuasive or that it requires that the first fl oor
Is particularly small that would result in exceptional
practical difficulty.

We' d be happy to answer questions. Thank you.

CHAI RPERSON HI LL: Does the Board have questions
of the Ofice of Planning? | was hoping.

MEMBER BLAKE: | have a question. The Applicant
I ndi cated that they had nmade sone revisions and showed t hem
to you but none of the revisions would be sufficient to
change your view on that.

Can you explain a little bit of your thought
process there and what we saw?

MR KI RSCHENBAUM A lot of the additional
i nformati on provided was during the oral presentation. One
thing that stood out was renoving a deck and having a door
i s not necessarily practical difficulty. A staircase could
be provided fromthat door down to the yard as a matter of
right.

So, there's not really a nexus between noving a
deck and then providing a new addition to the house.

MEMBER BLAKE: Thank you.

CHAI RPERSON HI LL: Ms. W/ son, you guys have been

working with the Ofice of Planning.
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Qobvi ously, at this point you' ve made your ar gunent
for how you believe you're neeting the criteria and the
O fice of Planning has nmade their argunent as to why they
believe they're not neeting the criteria.

Were you guys close at any point but you don't
have to be helpful at all to speak with the Ofice of
Pl anni ng again? | don't know where ny Board is right nowto
be quite honest so | couldn't tell you.

| just wondered whether or not you had other
t houghts on alternatives for your client?

M5. WLSON: At this point | think there would be
a question for the Ofice of Planning, has anything we've
said today during this presentation possibly, and | know you
can't say things necessarily onrecord, if we put it into the
record in a witten format, would you all be willing to
review that again or you think you' re at the sane place?

And if that's the case | do have a full closing
I'"d like to do before the end of the hearing.

CHAI RPERSON HI LL: I'm going to restate the
guestion just alittle bit whichis to say do you think there
m ght be sonme -- | can't think of the word -- inport, reason
to go ahead and neet with the Applicant again?

MR, KI RSCHENBAUM Again, | don't think too nuch
has been added that woul d change our opinion. The Applicant

is nore than wel cone to put nore of this into witing and we
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can certainly evaluate it. | can't comment too nuch nore
about that.

CHAI RPERSON HI LL: Let nme do this --

VICE CHAIR JOHN: M. Chairman? | just have a
question for Ms. WIlson. Was there any thought to trying to
get to 72 percent with the renoval of the deck? Muaintaining
existing |lot occupancy at 72 percent to renoving the deck,
what was the option that would get you there?

M5, W LSON: This would probably be nore of a
question for the architect as to what that additional square
footage is. But the ideais that we would want to i ncorporate
it into the interior on that same side.

And maybe we could pull the slide back up if
necessary but if we see how narrow and | ong that den is, we
don't need any additional |engths on that side. W would
need additional depth and adding 70 square feet or 90
addi ti onal square feet fromthat desk next to that bathroom
woul dn't get you anyt hi ng.

So, that's why they needed the additional 4
percent. It just wouldn't nmake sense to do an addition that
small to take that 90 square feet of deck space and knock
down a wall and put it up. | don't think that would make
sense froma financial perspective either.

VICE CHAIR JOHN: If | could go to the architect

and maybe he could explain to ne what's the size of the deck
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and how many feet you would gain fromthe size of the deck?

MR JONES: | can give you that information. |
think the issue was that we | ooked at as you can see, the
existing addition up there is a dinension and so | can give
you the deck area. The deck area is roughly 96 square feet.

The i ssue woul d be you woul d have to use that area
to go up the page with the plan doing the sane thing to nake
that roomnore proportional to actually fit a bed, all that.

So, you wouldn't really gain that nuch space and
| think the calculus was that the anount of space that they
woul d gai n woul d not necessarily be worth the cost of nmaking
that addition. Additionally, we were also trying to work
with the syncopation of the existing porch and use that as
a design el enent.

So, we're trying to make t he massi ng work with the
exi sting house and nmake the porch nmake sense wth the
addition. So, that's how we arrived at that area.

VICE CHAIR JOHN: The design is beautiful, no
guestion, but we have a | ot occupancy problem

MR,  REVEAL: If | can add a couple nore
di mensi ons.

You can see fromthe picture there's a futon and
it's essentially eight feet wide and so our real goal is to
use that for the di sappearance because if we added a deck,

if we just took the deck space that was bei ng suggested, it's
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going to not end up being a very functional space.

So, aside fromthe cost of a nobdest i nprovenent
li ke that, our idea was to go, and | realize we've got a | ot
occupancy question, w der towards the backyard, essentially,
where it's conpletely invisible to everybody and pick up the
space that way.

I"m struggling with what Cooper and his partner
had to deal with but how cl ose can we get to that dining room
bay w thout releasing the integrity of the house? So, that's

what's going on, very narrow space and adding nore spaces

makes it nore of a hall way.

VICE CHAIR JOHN: What's the dinension of the
exi sting study?

MR, REVEAL: It has it on one of the print-outs
but | believe it's about 8 by 20. 8 by 18, sonething |ike
t hat .

VICE CHAIR JOHN: That's a pretty decent size.

MR, REVEAL: Yes, it's just narrow. If it were
a square it would be great.

VICE CHAIR JOHN: And the dinmension of the
bat hroomi s how much? It | ooks Iike a pretty decent bat hroom
is it a walk-in?

MR. REVEAL: It's got a tub and a shower, it's
about 8 by 8. Those figures | believe are on 6.

VI CE CHAI R JOHN: I think if you had 84 square
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feet to add to that |ow section there, in ny view you could
nmeet your needs that way but those are just ny thoughts.

It mght not be feasible economcally to do that
and it would change howthe -- well, | don't know, let's just
| eave it there.

CHAI RPERSON HI LL: Let ne do this before | get to
anot her question. M. Kirschenbaum can you hear ne?

MR, KI RSCHENBAUM Yes, | can hear you.

CHAI RPERSON HI LL: | don't know where we are and
we may actually be to where we are disagreeing with the
Ofice of Planning, | really don't know yet. If we are,
however, in disagreenment with the Ofice of Planning and can
speak to that, the Ofice of Planning was not opposed to the
side yard relief, correct?

MR, KI RSCHENBAUM Correct, the termis just going
over that 521 criteria. W don't find there is any sort of
undue adverse inpact regarding that criteria. |It's totally
okay for the Board to disagree with you all.

CHAI RPERSON HI LL: Thank you, that's kind of you
to say. Let's see, Conm ssioner Bl ake?

MEMBER BLAKE: Just for clarification, the entire
square is approxi mtely how many square feet?

M5. REVEAL: The actual whole |ot, the piece of
| and?

MEMBER BLAKE: Yes.
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M5. REVEAL: The triangle is 19,900 square feet

and our lot is 2148 square feet of it. Because it's a new
shape we thought the public park space on all three sides.
So it's a decent-sized |ot.

MEMBER BLAKE: In the rear section of that
triangle that you refer to as your rear yard, you said there
IS no roomto expand in that direction?

M5. REVEAL: W can't because of the |ot
occupancy. It doesn't matter, the house takes up 140 percent
of the lot. So, any expansion needs a variance, it doesn't
matter what direction we go.

VMEMBER BLAKE: | think it's inside of the park
| and or the public space. |Is that your backyard? How is
that utilized?

M5. REVEAL: That's the backyard and all of that
pre-dated us, sone of that is not technically our |ot either
because of the public park space. But, yes, that's the
backyar d.

MEMBER BLAKE: The fence was there when you
acqui red the property?

M5. REVEAL: W added sonme fence to it but, yes,
there was a fence there and we added the wought iron fence
j ust because we have dogs.

MR, REVEAL: W put that booth by the way through

the tree line rather than on the outside of the tree |Iine so
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It would be not clearly in public space. And if we go inside
of it thenit's not so we went to the tree |ine.

The tree is a fence-builder so you're going to
have trouble with that in a few years.

So far it has worked.

COW SSI ONER MAY: Can | follow up on that one?

CHAI RPERSON HI LL: Sure, go ahead.

COW SSI ONER MAY: Just to be clear, the fence on
Western Avenue, the wood fence, was there?

MS. REVEAL: Correct.

COWMM SSI ONER MAY: Do you have plans to take that
down because it's not a legal fence in public parking to have
a si x-foot wooden fence?

MS. REVEAL: W just left it up because it bl ocks
Western Avenue.

COWMM SSI ONER MAY: | appreciate that, |'m just
wondering about in the future because ny understandi ng of
public space regulations is you can't have a six-foot, or
what | ooks to be a six-foot, wooden fence in the public space
l'i ke that.

You can do an iron fence of that size that | think
you di d on your side.

MS. REVEAL: W did get a permt. | guess we
woul d take it down if we had to.

PARTI Cl PANT: It's about five feet.
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COW SSI ONER MAY: " m just curious about that,

It stood out to ne.

M5. REVEAL: It would have stood out a | ot nore.
When we bought it it was painted cobalt blue if you can
believe it, seriously, it was crazy. This house was crazy
when we bought it.

COW SSI ONER MAY: | believe it.

MS. REVEAL: You've seen a lot, | know.

COW SSI ONER MAY: | don't want to delay things
any further, M. Chairmn.

CHAI RPERSON HI LL: ©Oh, the house has been fun.

MS. REVEAL: So nmuch fun. | can say that because
John has done nost of the work.

CHAI RPERSON HI LL: Hopefully it will continue to
be fun. Let's see, M. Young, is there anyone else here
Wi shing to speak?

MR. YOUNG | do not.

CHAI RPERSON HI LL: Ms. W1 son, do you want to take
a final crack at it before we go into deliberations?

MS. WLSON: | do.

From closing I'd like to take a step back and
touch on the I egal framework in which this is reviewed. The
Board is tasked with determ ning whether the Applicant has
net its burden of proof while balancing the fact that it al so

gi ves great weight to OP and the ANC
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In this case, the ANC is supporting, we've given
an oral presentation supported by a Court of Appeal s case | aw
and to support our argunents as well as a substantial anount
of BZA case law to support the argunents that the types of
difficulties described today have previ ously been consi dered
practical difficulties by this Board and by the O fice of
Pl anni ng.

As part of this case we review Court of Appeals
case law which is the framework in which the variance
procedures are tested and shaped.

The Court of Appeals consistently refers to the
area variance test as the | ower threshold for variance relief
conpared to a use vari ance.

If the test for a use variance is inpossibility,
the area variance has to have a | ower bar than inpossible,
which is typically the Board will conpare not a right option
to the proposed option to see whether the matter of right
opti on woul d be unnecessarily burdensone.

As part of this, we |ook at what types of cases
coul d be appeal able in the event of the vote to deny. For
exanple, in the Court of Appeals case ALW Inc., versus BZA,
t he Board deni ed a vari ance and the Court of Appeals reversed
and remanded the case, finding there was insufficient
findings in the order to deny the variance.

The Court of Appeal s has al so uphel d granti ng area
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vari ance cases, noting that the Board has discretion and can
consider a wde variety of factors in determning what is a
practical difficulty.

Thi s Board has decades worth of deci sions i n which
It states what is to be considered a practical difficulty.
So, in that sense the Applicant has put forth today things
for the Court of Appeals |egal framework for sonething that
coul d be reasonably approved and uphel d on appeal.

OP's report and testinony does not fully address
the Applicant's argunents both in the record and nade today
in oral testinony.

And it's artfully conflicting as the argunent for
the | ot occupancy and | and area variances are the sanme. OP
i s recommendi ng approval for one and denial of the other.

It's given great weight as part of the basis for
the denial of the variance and may not sit wthin the
framewor k for those cases that were held on ATL. This is at
the end of the day a legal proceeding and breaking wth
established law is the definition of arbitrary capricious.

It woul d be nentioned today that in review ng the
possi ble nmatter of right options here, they m ght not even
be economically feasible, which is certainly a practical
difficulty.

The property 1is undeniably wunique and the

practical difficulty described today are the types of that
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have been accepted by the Board previously.

And again, the large anount of public space
surroundi ng the property hel ps keep the integrity and purpose
of the zoning regulations by protecting open spaces while
all om ng a m nor anmount of additional square footage to al |l ow
homeowners to inprove their interior space and maintain
Integrity of their home in the area that nakes the nost sense
on this property.

Accordingly, we respectfully request the Board to
consi der these factors when naeking its decision. Thank you.

CHAI RPERSON HI LL: Does anybody have any fina
guestions for the Applicant before | dismss, or close the
hearing | shoul d say?

|"m going to close the hearing and the record.
Bye, everybody.

Since | get to be the Chair, it's got its pluses
and m nuses, the plus at this nonment is | get to choose who
goes first and 1'mgoing to say M. May.

COMM SSI ONER MAY:  Thank you very nuch. |'ve been
t hi nking about this one a lot, this is one case where as |
was reading the materials in advance ny heart was in favor
of it but my zoning mnd was fighting agai nst that.

And it was difficult to think about it, to get to
that point of approving it because, again, it looks like it

would be a good project and it wouldn't really hurt.
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However, that's not the different design.

As we listen to the hearing and | thought again
about all the argunents, | am convinced that we should
approve it and I'll explain why.

First of all, | appreciate that the Ofice of
Pl anning's argunent that we should not approve the area
variance, | understand their argunents and reasoning,
however, | don't think they're necessarily considering the
ri ght things.

| appreciate the Applicant's argunent, the
excessively legal argunent that Ms. Wl son just gave us but
it was excessively legal and citing all the Court of Appeals
cases doesn't really nean that much in this circunstance |
don't think.

| don't really agree with any of it but | did ny
argunent for it, whichis the lot is clearly exceptional in
many ways.

It is a triangular lot, it's smaller than
everything else in that zone, it is triangular, which nakes
it difficult tolay out a building in a reasonable way, and
it's also surrounded by all that public parking space.

They have wi de avenues and wi de streets all around
it that separate this house fromeverything el se. So, that
doesn't argue necessarily for an exceptional site that |eads

to a practical difficulty.
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But it is an exceptional characteristic that |
think forces one to think about the whole site a little bit
differently. The real argunent for this is that | don't
believe that the interior space in this house is entirely
fungi ble. And you can't just swap out one piece for another,
you can't nove things around.

It is an existing, historic honme that has bearing
walls in the mddle of it that nmakes it difficult to nove
t hi ngs around. W are used to seeing a lot of projects where
they just cone in and you' ve got four brick walls and they're
not far away from each other

You just blow everything out and you can push
t hi ngs around and nove things and make changes. So nuch of
what we do i s about row houses. This is not |like that. This
is a building that is constructed on interior bearing walls
and it's not easy to nove things around and nake changes.

Not to mention the fact that doing so really
damages the character of the hone.

So, | dothink that there's an argunent to be nade
that it is not possible to achieve what | think is a pretty
reasonabl e objective of having a decent-sized roomin that
| ocation on the first floor w thout having a variance.

| think the variance is the only way this can be
acconpl i shed and what they are asking for if they just pretty

much -- they're not asking to build all the way to the
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property line, which wouldn't have any greater visual effect
on the nei ghbors.

They're just asking for enough space to have a
decent room a decent bathroom and | think it's a pretty
reasonabl e request to make use of the property to go beyond
that 7 percent and get this variance.

| think you all know that |'mpretty stingy when
It comes to variances and | also don't vary fromthe Ofice
of Planning very often.

But in the circunstances | do think it's
appropriate because in order to acconplish what | think was
a reasonabl e objective for the future use of the property,
| think this is a reasonabl e approach to it and the variance
i s appropriate.

| know often people want to hear | don't have

anything to add but hopefully the Applicant wanted to hear

that. You're nmuted or you're nunbling, | can't tell
CHAI RPERSON HI LL: | was speaking relatively
clearly, | can't renenber what | said but basically | said,

yes, you're on the good list for Santa Claus in terns of that
Applicant. M. Smth?

MEMBER SM TH. Like M. My, |'mvery stringent
when it cones down to granting variances, especially in
general. And like him before coming to this case ny heart

was -- | conpl etely understood froma honmeowner's standpoi nt

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14th STREET, N.W., SUITE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

142

where they were trying to go with this addition.

But ny zone was at war wth that prior to
anal yzing the case. 1In hearing testinony today | agree with
M. May.

The two zonings today are in agreenent and the
reason why I'min agreenent, |1'll say, M. My, thank you for
that thorough architectural explanation on sone of the
hardshi ps with this property.

Unfortunately, |I'm not an architect, | didn't
arrive at mnmy recommendation to go against the Ofice of
Planning. Fromthat line it was nore so | ooking at the size
of this lot. This lot has the misfortune of having these
| ar ge avenues running along their property line on all sides.

So, they would lose a fair anpbunt of devel opabl e
| ot area for themto do any type of reasonable addition on
the |ot.

And | do believe that the proposed addition is
fairly reasonable and given the age of this house, just as
M. My said, given the topography and the site constraints,
| believe this is the only reasonable way where they can do
sonme level of a small addition that they' re proposing to do
her e.

So, | do believe the Applicant has net the
exceptional practical difficulty standard for us to be able

to grant this area variance. | think that was the main i ssue
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when anal yzing the area variance criteria.

| believe given the size and shape of the | ot and
the loss of the large anmbunt of park |and that abuts these
roads, they need extraordinary or exceptional situation or
condition as well as the exceptional or practical difficulty.

| don't believe granting the variance would be a
detrinment to the public good. And | don't believe it would
substantially the intent, purpose, and integrity of the
zoning regulations in this particul ar instance.

So, | woul d support the area variance, all of the
area variances for this Applicant.

CHAI RPERSON HI LL: Just to be clear, you're also
fine with the side yard?

MEMBER SM TH:  Yes.

CHAI RPERSON HILL: | will go to Vice Chair John
t hen.

VICE CHAIR JOHN:. My heart and ny zoning mnd are
still at war. | believe ny zoning m nd has won out and here

is why. The questions | ask were to hel p nme deci de whet her
t he space that intrudes the bathroomand the study could be
reconfi gured.

The Applicant has burden of proof and if the study
is there by 20 and they could gain another 84 feet, we see
peopl e addi ng bat hroom additi ons to houses every day.

So, to ne, if you have 84 square feet to add a
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bat hroomand reconfigure the exi sting bathroomand study into
a |livable space, then | don't see any exceptional or
practical difficulty there. | would agree with the Ofice
of Planning but for different reasons.

And I"'mfine with the side yard requirenents and
the conversionto the record lots. | would not be in support
of the application and it's not because | don't think it's
beauti ful and stunning.

CHAI RPERSON HI LL: Thank you, Vice Chair John
M. Bl ake?

MEMBER BLAKE: This is a very challenging
situation for me because what | saw was a very attractive
situation, a gorgeous renovation on a very attractive | ot and
when we tal k about | ot occupancy, when | see a 19, 000 square
feet | ot which is exactly what this is because there's no one
else onit, it's fenced into a |l arge extent.

It's basically a 19, 000 square foot |ot and it has
a 1500 square feet footprint for a house on it that you want
to expand a little bit which nmakes it attractive.

I f you |l ook at 1500 square foot lot, that's only
8 percent of the | ot because you originally ook at it from
the existing thing and it is 72 percent plus with the
renovati on.

So, | think fromthe perspective, it's odd because

it nakes all the sense in the world to have this be done this
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way but at the sane tine, | think toclaimits sizeis -- the
lot size is wunique, it's small and the effective line
multiple tines over the area is how you hear that.

That said, | do think, it's funny, Conm ssioner
May's argunent about the |oad bearing walls is a very good
argunent because | do think there are a nunber of potenti al
alternatives that the Applicant could use to renovate the
I nterior of the building.

You have the one they proposed and the one they
proposed prior which did in fact have the bathroom And |
suspect that there are other ones. So, there are a nunber
of options that they could try that may or may not be that
difficult to acconplish.

But I would say this is the best one of the ones
t hey | ook at.

So, all that said, | do think that on the side
yard variance | do think it nakes all the sense in the world
because it neets the criteria for the practical difficulty
in that case being the fact that they can't do any
renovati ons, major renovations.

| think they've acconplished certain things that
| suspect that sonehow fell within a range that they could
do but mmjor renovations let's say they cannot do w thout
that side yard variance to be a record lot to get permtting

and so forth.
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And so that does pass nuster inm mnd and it has
no inplications for the general conmunities because it's an
I solated unit. | think about all the people that responded
with their concerns and they |ive way down the street.

You coul dn't potentially have Iight and air i npact
and things |ike that with nost anybody because of where it's
| ocat ed.

So, that said, | |ike Ms. John, do have an i ssue
with the area that the | ot occupancy variance, even though
| know it makes all the sense in the world. As | read the
| etter of the law |l just do have an awkwardness with that so
| will not be prepared to support that request for relief.

CHAI RPERSON HI LL: This hasn't happened in a few
years. So, | don't disagree with the argunent that any of
ny col |l eagues are making. | won't disagree also with the
analysis that the Ofice of Planning has provided and | do
under stand why Vice Chair John and M. Bl ake are struggling
with it and | andi ng where they are.

|, however, amgoing to vote with Comm ssi oner May
and M. Smith because | do think that in this particul ar case
they are neeting the criteria for us to approve the vari ance.
And rather than go too much over it, I'mgoing to rest with
t he discussion that M. May just put forward.

So, I'mgoing to go ahead and vote in favor, it

| ooks as though I'm going to get a couple of nos. | can
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split it up if you all want ne to but | don't think I need
to split up the notion unless you all care. And if you al
care you can rai se your hand so it doesn't | ook |ike nobody's
maki ng me split up the noti on because we' ve got anot her thing
to do next.

' mgoing to go ahead and nake a noti on to approve
the application. | do believe that we have articul ated
enough into the record howwe are di sagreeing wth the O fice
of Planning's recommendation and | also believe that ny
col | eagues, thankfully have also helped ne wth the
di scussion, all of this.

So, I will make a notion to approve Application
20592 as captioned and read by the Secretary and ask for a
second from Conmi ssi oner May.

COW SSI ONER MAY:  Second.

CHAI RPERSON HI LL: Conmi ssi oner May has seconded.
Can we take a roll call vote, please, M. My?

MR, MOY: When | call your nanes, if you would
pl ease respond with a yes, no, or abstain to the notion nmade
by Chairman Hill to approve the application for the relief
bei ng requested. The notion to approve was seconded by
Zoni ng Conmmi ssi oner Peter May.

Zoni ng Conmi ssi oner Peter May?

COW SSI ONER MAY:  Yes.

MR MOY: M. Smth?
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COW SSI ONER MAY: M . Bl ake?

MEMBER BLAKE: No.

MR, MOY: Vice Chair John?

VICE CHAIR JOHN:  No.

MR, MOY: Chairman Hll?

CHAI RPERSON HI LL:  Yes.

MR, MOY: Staff would record the vote as three to
two to zero, and this is on the notion nade by Chairman Hi |
to approve. The notion was seconded by Zoni ng Comm ssi oner
Peter May to approve. Also in support of the notion to
approve is M. Smth and Chairman Hill.

Qpposed to the notion is M. Bl ake and Vice Chair
John. The notion carries and a vote of 3 to 0 to 2.

CHAI RPERSON HI LL: Thank you. W have now the
appeal going on next and so can we just take a five-mnute
break and come back? Let's take a five-m nute break and cone
back. Once again, | really appreciate all of the tinme and
effort that everybody puts into this and | appreciate what
you all did within the deliberation on the | ast case.

Thanks so nmuch, and also it's very hard to vote
no so the people that gave in there -- because everybody
t hought it was a review and so | appreciate, | really do
appreciate the difficult decisions that mny coll eagues put
f orwar d.

W'll see you all in five mnutes, okay?
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(Wher eupon, the above-entitled natter went of f the
record at 3:07 p.m and resuned at 3:24 p.m)

MR MOY: The Board has returned to the public
heari ng session and the tine is about 3:25 p.m The next and
| ast application before the Board is Appeal Nunber 20656 of
Dupont East G vic Action Association.

The caption is advertised as an appeal fromthe
decision made on COctober 27, 2021, by the Zoning
Adm ni strat or, Departnent of Consuner and Regul atory Affairs
to issue building permt B1907507, property |located at 1732
15th Street NW Square 192, Lots 108, 110 and 111.

And what | was going to say was prelimnary
matters, M. Chairman, there are two notions filed on the
record. The notionis to dism ss the appeal as noot foll owed
by the RCS representing the property owner and DCRA under
Exhi bits 21 and 26 respectively. Thereis a filing fromthe
Appel | ants opposed to the notion to di sm ss under Exhibit 22.

And a response by the property owner under Exhi bit
24 and that's it fromme, M. Chairman.

CHAI RPERSON HI LL: Thank you, M. My. M.
Hanl on, can you hear ne?

MR, HANLON: Yes.

CHAI RPERSON HI LL: Coul d you please introduce
yourself for the record?

MR, HANLON: Edwar d Hanl on representi ng t he Dupont
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East Civic Action Associ ation.

CHAI RPERSON HI LL: Thank you. Is it M. Roddy?

M5. RODDY: Yes, Ms. Roddy is close to the stores
with ny office should be in attendance as well and he'll be
handl i ng the argunents on our behal f.

CHAI RPERSON HI LL: | don't see M. Ferris yet.
M. Wite, can you hear ne?

MR. WHI TE: Assistant General Counsel on behal f
of DCRA.

CHAI RPERSON HI LL: M. LeGrant, can you hear ne?

MR. LeGRANT: Yes, |'m Matthew LeG ant, Zoning
Admi ni strator DCRA.

CHAlI RPERSON HI LL: Thanks, M. LeG ant. We're

waiting M. Ferris, is that correct? Let's just wait a

second fromM. Ferris.

M5. RODDY: He might be in the audience if he's
bei ng made a paneli st.

CHAI RPERSON HI LL: M. Young are you trying to
find hinP

MR. YOUNG | do not see himunless he's under a
di fferent nane.

CHAI RPERSON HI LL: We'Ill give hima mnute.

M5. RODDY: He might be in Angie' s group.

MR. YOUNG | see that one.

CHAlI RPERSON HI LL: M. Ferris, Can you hear ne?
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MR. FERRI S: | can

CHAI RPERSON HI LL: Can you i ntroduce yoursel f for
the record, please?

MR, FERRI'S: Laurence Ferris with the |law firm of
Goul ston here for the CDC, the permt hol der.

CHAI RPERSON HI LL: |'m1looking at ny fell ow Board
menbers, we have a coupl e of notions before us as prelimnary
matters and what | would |ike to go ahead and do is hear the
argunents about those, the we'll probably deliberate on the
notion and then we'll see where we get.

M. Wiite, can you hear ne?

MR VH TE: Yes.

MR, HANLON: Chairman hill, thereis aprelimnary
matter if | may. | filed an opposition to DCRA's notion to
dism ss. The notion to dismss was filed on the 23rd. I
filed an opposition on the 29th and I was told that it could
not be | odged on the docket because it was filed |ess than
24 hours before the hearing.

| received an email from Keara Mehl ert saying we
are unable to add your filing to the record since it was
submtted after the 24 hours before the pre-hearing deadl i ne.
W will be able to add it once approved by the Board as a
prelimnary matter at the hearing tonorrow.

CHAI RPERSON HI LL: Sorry about that, | already

t hought we had your reply but if not...l thought for sone
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reason we had it already.

MR MOY: We'Il get that intherecordif it's not
in there now.

CHAI RPERSON HI LL: In that case, |'d |like to be
able to look at it while we're listening to M. Wite. Wy
don't you go ahead and ask Staff, please, unless the Board
has any issues? |'d like to go ahead and put that into the
record.

And so just go ahead and put that into the record,
M. My, if you wouldn't m nd.

MR. MOY: The nunber two to thisis the DCRATI | ed
their presentation, which is late, so you nay want to
entertain whether to include that in the record as well.

CHAlI RPERSON HI LL: Go ahead and put everything
into the record unless ny col |l eagues have sonet hing. Again,
what normal |y happens is if this were |live people would be
comng before us with their slide deck and I'd just be
| ooking at it as it is.

| don't know if we're in the pandem c anynore,
we're in an endem c, whatever word |' msupposed to use. 1|'d
| i ke to go ahead and see what we can see while we're trying
to do our job. So, go ahead and please drop that into the
record, M. My.

MR, HANLON: Chairman Hill, | informed M. Wite

that | objected to the PowerPoi nt presentation being entered
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in the record because it was filed | ess than 24 hours before
the hearing. | note that an opposition to a noti on under the
rul es one has seven days to reply to the notion under Rule
47. 4.

But | know under the notice for this neeting al
witten testinony and exhibits had to be submtted 24 hours
before the hearing and that would include a PowerPoint
presentati on. Now, M. Wite subnmtted his PowerPoint
presentation |less than 24 hours before the hearing and it
pul I s docunents from20452 and 20453, which are not presently
in the record of this case.

Now, | don't thinkit is fair to have a Power Poi nt
presentation | ess than 24 hours --

CHAI RPERSON HI LL: Let ne stop you there a second.
First of all, we're letting your thing into the record for
the 24 hours, so we're allowed you to do what you're now
sayi ng soneone else isn't supposed to be able to do. It's
now t he end of the day and |I' msupposed to hear an appeal and
you're telling me that you don't want ne to allow the
Power Point in so that people can take a ook at it while I'm
trying to do ny job.

| under stand what you're saying, give ne a second
to digest it. W have now all owed your information into the
record. So, I'm going to go ahead and allow M. Wite's

slide deck into the record. If we in fact get to your

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14th STREET, N.W., SUITE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

154

appeal, then you can go ahead and nmake any objections you
have to anything you see into the PowerPoint.

| need to be able to |Iook at the PowerPoint in
order to do ny job. So, that's why | need to be able to see
the PowerPoint. Again, as | have nentioned before, if this
were live, people would be here live in person show ng us
t heir Power Poi nt presentation, therefore, |I'd be able to see
it.

But in order for nme to be able to see it and |
want to go on the record, if this were the other way around,
| would want to be able to see your PowerPoint presentation
so that | would be able to follow along as well so, again,
| can do ny | ob.

| hope | made that sonmewhat clear. Pl ease go
ahead and drop those into the record, M. My. Now at | east
| see the opposition to the notion to dismn ss. So, I'm
| ooking at ny fellow Board nenbers, and you can raise your
hand. Does anybody have any problem with anything | just
said? And if so, raise your hand.

So, now | see the opposition's notion to dismss.
Now I ' mgoing to wal k through this and now M. Hanl on and M.
Wiite and M. Ferris, what I'dliketodois|I'dIlike to hear
t he notion, give the Appell ant and opportunity to respond to
the notion, and then |I'm going to have ny Board nenbers | et

me know what they think.
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M. Wite, if you can go ahead and tell ne about
your notion, please?

MR, VWH TE: Thank you. Qur notion is based on the
fact that this appeal is essentially a derivative of the
previ ous appeals of the subdivision of Square 192, Lot 108
intotwo lots, Lot 110 and Lot 111. And that was the subject
of cases 20452 and 20453. And the reason is because the
entirety of Appellant's argunent in this appeal is that the
subdivision is invalid and, therefore, the building permt
I ssued for Lot 111 was issued in error.

So, the Board heard Appellant's appeal on the
subdi vision on February 23, 2022 and upheld the Zoning
Administrator's determ nation approving the subdivision on
March 2, 2022 by a vote of 5 to 0 to O.

So, the Board has decided in the regul ations and
precedent support all of the issues in this appeal which,
just to bullet point them are |ocating the rear yard south
of the tenple, locating the neasuring points on 16th Street,
excludi ng the done from buil ding height, including the area
way i n the depth of the rear yard, and all ow ng the retaining
wal | .

Essentially, it's DCRA's positionthat because the
I ssues on appeal have been previously decided by the Board,
an evidentiary hearing is unnecessary and beyond that, the

appeal is essentially noot because all of the issues on
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appeal have been decided by the Board and a ruling has been
| ssued.

So, in addition to the doctrine of the issue
precl usion prevents the sane parties fromre-litigating an
I ssue or issues actually decided in a previous final
adj udi cati on, whether on the sane or different claim

So, it'swell-settledlawinthe District that the
adopted issue preclusion would prevent these matters from
being re-litigated in the appeal today.

CHAI RPERSON HI LL: M. Ferris, do you want to tell
me about your notion?

MR, FERRI S: | can give a brief sumary but in
short, it's essentially the sanme argunent as M. Wite just
explained, that the appeal is based entirely on the
subdi vi si on appeals to 20452 and 20453, and the Board has
al ready decided all the issues and affirnmed that subdi vi si on.

So, there's nothing left to address in this appeal
and so it's noot. That's the shortest version of that but
it's essentially consistent wwth DCRA' s noti on.

CHAlI RPERSON HI LL: M. Hanlon, do you have a
response to the notion?

MR, FERRI'S: Yes. Thank you. Mbotness does not
apply to this particular situation. Mootness is a |ega
doctrine. Mbotness is a doctrine in which the adjudicating

authority, which would be you in this case, declines to rule
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on the facts in controversy between the parties.

This case is not noot. The Suprene Court has
said, in general, a case beconmes noot when the issues
presented are no longer live or the parties lack a legally
recogni zabl e interest in the outcone. A matter is noot when,
by virtue of an intervening event, a court of appeals -- in
this case, you, the court of appeals -- cannot grant any
ef fectual rel ease whatsoever. O, as the Fourth Crcuit has
said, when it would be inpossible for you to grant effective
relief.

Now, that's not what we have here. It is true
that you've made a decision, a final decision, in 20452 and
20453, but nootness is a |legal doctrine that doesn't apply,
because if you dism ss on grounds of nobotness, you are not
deciding the issues. You are not affirm ng or reversing.
Once an appeal hearing has begun, | submt you can affirmor
you can reverse. You can certainly vote to affirmthe Zoning
Admi ni strator's approval of the building permt in question.
But you cannot say DECA don't have a legally cognizable
interest in the outcone.

DECA is the 5013C center of the organization and

this matter lies within its boundary. That was founded to

preserve the historic preservation, open space, green space,
and for other reasons articulated in 20452. It has alegally
cogni zable interest, it has standing to bring this appeal.
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Wth respect to a live issue, obviously, it is a
live i ssue because it's going to go to the Court of Appeals
and may cone back here, | believe it wll conme back here for
remand. So, the issue is live, the interest is real, and so
| submt you don't dism ss on nootness, you either affirmor
reverse.

And you may decide to affirm based on the record
I n 20452, you may decide to affirm based on your vote on
20452, but you cannot |egally dism ss on grounds of nootness
or make no deci sion.

CHAI RPERSON HI LL: Thankfully, it's not just ne,
it's all the other people that are on this board. It's not
just me nmaking the decisions but really, all I'"'mtrying to
do is determne the notions that are currently in front of
us and whether or not we agree with the notion.

So, before | get to ny fellow Board nenbers,
guess | will ask ny fellow Board nenbers do you have any
guestions fromthe people that have made the notion or the
peopl e that are against the notion?

Commi ssi oner May, which by the way, for the
record, Comm ssioner May was on the previous appeal and |
t hank you Conm ssi oner May for being with us because you know
all the facts fromthe previous appeal .

Pl ease ask your question, Conm ssioner My.

COMM SSI ONER  MAY: | can't tell you what a
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pleasure it is for nme to be here today to continue on this.
You should listen carefully to what | just said. Anyway, |
am interested in hearing from DCRA, firstly to see their
rebuttal to this notion that nootness is not relevant for 30
years fromthe first, Comm ssioner.

| guess, M. Wiite, you're probably the first
per son.

MR WHI TE: Qur position with respect to nootness
Is there's no case or controversy before the Board because
al though DECA filed an appeal of the building permt, the
basis for their appeal was the Zoning Admnistrator's
determ nation relating to the subdivision of the |ot.

And so when this board made its determ nation
approving the Zoning Admnistrator's approval of the
subdi vision, it essentially exhausted all the issues on
appeal in this matter as well.

So, there's no argunent to neke or issues on
appeal before the Board today. They've already been deci ded
and so that's why we're saying that essentially, the
Appel | ant shoul d be precluded frombringing the same issues
agai n.

And that essentially, the matter i s noot because
there is nothing for the Board to decide today. Al the
i ssues were decided in the previous appeal s and so that's our

response and that's our position. | think I'm not sure |
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totally understand the Appellant's argunent in opposition.

MR WHI TE: That's reassuring because |I'm not a
| awyer and | don't understand it necessarily either. That's
kind of why |I'm asking for questions. M. Ferris, do you
want to take it up as well?

COW SSI ONER MAY: | think what M. Wite saidis
all correct. There are no i ndependent clains in this appeal
aside the argunents from the argunents against the
subdi vi si on. And wth those issues having been resolved,
there's kind of no there there.

The lights are there but nobody's honme a little
bit. It's hard to inagine what the argunents or evidence
woul d even be if we were to have a full evidentiary hearing
because the Board has al ready decided the issues which this
appeal of the pernanent building or building permt is based.
Thank you, that's it for ny questions.

CHAI RPERSON HI LL: Ms. John?

VICE CHAIR JOHN: So, M. Hanl on, what issues of
fact are there that are not related to the subdivision that
you would |ike the Board to conduct an evidentiary hearing
on?

MR, HANLON: Thank you, Ms. John. The Board has
al ready nade a final decision on 20452 and 20453 regardi ng
t he subdi vision. The appeal in this case is prem sed on the

invalidity of the subdivision approved by the Zoning
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Admi ni strator.

My point about nopotness was nootness is a
dism ssal without a decision on the issue. Thi s board, |
suppose, could adopt its holding in 20452 and 20453 and t hen
affirm the issuance of the building permt based on its
earlier decision.

But | submt it cannot sinply dismss it as noot
because it's certainly alive issue underlying the litigation
that's going to Court of Appeals. So, if the Board deci ded
there are no other evidentiary issues that it has not al ready
heard, then the Board may choose to adopt its prior decision
as the evidence in this case.

And then affirmor reverse.

VICE CHAIR JOHN:  You're not disputing -- you're
agreeing that there are no further evidentiary issues the
Board needs to deci de today? So, apart fromthe subdivi sion,
whi ch has al ready deci ded. So, what woul d be the purpose of
an evidentiary hearing?

MR. HANLON: | do not have any further evidence
to offer today but again, | would say nootness is not the
right way to adjudicate this matter. W accept you' ve done
bef ore perhaps and you admt or you approve or you reverse.

You don't dismiss as noot. It's alegal argunent.
| hope, Ms. John, you --

VICE CHAIR JOHN: We can nove on, | think | hear
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what you're saying but how!l would phrase it is if the appeal
does not stage any contested issue, if there is nothing for
the Board to hold an evidentiary hearing on, then the Board
certainly need not hold a hearing.

And | Dbelieve that validated that Court of
Appeal s, whether you call it noot or not, an evidentiary
hearing is not required if there are no facts at issue. W
can nove on. Wth respect to your claimthat this Board
cannot dism ss the case because there's an appeal before the
Court of Appeals, what is your rationale for that?

MR. HANLON: Once the hearing begins and we have
a hearing here today, the Board under Rule 507.4, under Rule
500.5, unless the Board has dism ssed the appeal before the
hearing, a public hearing will be held. And under 507.4, the
Board nay close the record at the end of the hearing and a
bench deci sion vote that takes tine to affirmor reverse the
deci si on.

And that | believe is the proper procedure of
course. | do not know whether -- all parties have asked t hat
the record of 20452 and 20453 be incorporated in their
entirety in this record and once you do that, there are no
further evidentiary issues.

And then you can nove under 507.4 to vote up or
down on the appeal .

VICE CHAIR JOHN:  Thank you.
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CHAI RPERSON HILL: | am going to ask |egal just
to pontificate on this a little bit. This has been before
us several tinmes before, | just want to nmake sure that we're

able to do this and tal k about this.

I'"'m going to ask that the Board have an
opportunity to discuss these two prelimnary issues, which
I s again whether or not to dismss this case. And |'ve been
here for seven years now and we have di sm ssed cases as noot
many tinmes before if we believe there was nothing that was

before the Board to hear.

And before | ask you this question, | just want
to make sure |I'm clearly stating what seens to be the
di scussion, is that it seens to ne that we haven't
necessarily started this hearing yet. | don't know how this

exactly works but we haven't necessarily started the hearing
yet.

We're actually speaking about the prelimnary
matters to the hearing, which is whether or not we're going
to have a hearing, whether or not this hearing is noot. And
that's what | understand is before us right now.

And so | guess what I'mtrying to find out from
you is are we in the right place right now, which is
determ ne whether or not we the Board think this notion
shoul d be approved, which is that the issues are noot.

That's the question, M. Nagel hout.
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M5. NAGELHOUT: You are in the right place because

you have two notions pending before you that say the issue
I's noot, that there are no issues, new decisions to take up
Iin this appeal so there is no need for an evidentiary
heari ng.

It's sonmething the Board does routinely, whether
it's for tineliness or lack of jurisdiction or nopotness.
It's often that you have a notion to dism ss before you get
to the marriage of the appeal. And in any appeal if you
grant the notion then you don't do the hearing.

CHAI RPERSON HI LL: ' mgoi ng to go around and | ook
at ny Board nenbers here. Basically, what |'m going to do
now i s ask everyone to | eave the hearing roons so that we t he
Board can deli berate on these two notions.

And then if we do have a hearing we'll bring
everybody back and if we think these notions should be
approved and that this is actually noot, this is not before
us, then everybody will get to hear that decision as well.

Do ny fell ow Board nenbers have any questions?

What |'m going to do is |I'm going to excuse
everyone. M. Young, if you could excuse everyone fromthe
hearing, please? |'m going to close this portion of the
heari ng.

| have the notions pulled up and I think we heard

from both DCRA and Perseus and the Appellant on all of the
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I tenms concerning the notion.

|"'mgoing to rely on ny Board nenbers for further
clarification of this, I'll give you ny first reaction which
Is it does seemthat there is nothing new before us, that
everything that is in the argunent is based upon the
subdi vision and all of those issues were resol ved.

And so, therefore, the subdivision is |egal, has
been approved, is sonething that has been put to rest. And
so there's nothing that's before us in order to have a
heari ng about. And so that is ny initial path.

And so if you all voted against Ms. John on the
previ ous case, Ms. John, if you would be willing to give ne
your thoughts because | value them it would be hel pful.

VICE CHAIR JOHN: Every case is a different case
and we start over. So, I'll have an opportunity to vote yes
in another case. Yes, | think the case lawis pretty clear
that if there are no i ssues or facts left to decide, then the
Board need not have an evidentiary hearing, which is what we
have here now.

The permt didn't change anyt hi ng t hat was deci ded
in the subdivision and for the nore, |I'm not even sure how
the permt would be the first witing because it seens to ne
t hat t he subdivision was the first witing. The appeal would
not even be tinmely in this case as well.

But for ne the nost inmportant thing is that there
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Is nothing newto this side, there are no factual issues in
di sput e. | would dismss the appeal as nobot and as not
tinmely.

CHAI RPERSON HI LL: Even the tineliness issue, |
woul d agree with you that it's not tinely. But | would again
in this case be nore in line wwth that the issues before us
have already been determned and, therefore, there was
not hi ng to appeal .

So, M. Smth, you have thoughts and |'mgoing to
go to M. Blake and then we'll end it with Conm ssioner Muy.

MEMBER SM TH: |"ve read through the docunents
within the record that the Applicant is attenpting to speak
on and looking at it, | agree with Ms. John, it's nostly
about the subdivision which we've already ruled on
previously.

So, | agree with Ms. John, | do believe that we
can dismss this as npot because it's totally regarding
sonmet hing that we decided previously at the first witing.
So, | agree that we can dismss it based on Y302. 5.

CHAl RPERSON HI LL: M. Bl ake?

MEMBER BLAKE: In this case | agree as well wth
Vice Chair John's assessnent. This is definitely obviously
predi cat ed on subdivisions, all the issues and concerns are
there and it does seemthat if it is based on all that, this

woul d not be the first witing, as she said.
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And so, therefore, | think from both issues |
woul d be inclined to not reconmend that we hear the case and
dismss it as npot.

CHAI RPERSON HI LL: Conm ssi oner May?

COW SSI ONER MAY: | get tosay thisathird tine.
| do not have anything to add.

CHAI RPERSON HI LL: G ve ne one second, please
| got alittle confused. Can sonebody wal k through the tine
limts thing for ne a little bit?

VI CE CHAI R JOHN: So, the issue is what was the
first witing and so the first witing can't be -- the permt
didn't change anything that was not raised in the

subdi vision. So, by appealing the permit it would not be
tinmely.

CHAI RPERSON HI LL: Ri ght, because t he subdi vi si on
al ready happened?

VICE CHAIR JOHN:  Yes.

CHAI RPERSON HI LL: Thank you, | just needed a
little bit of clarity for that. |1'mgoing to nake a notion
to approve the notion that DCRA has put forward and that
Per seus has put forward and supported, that the i ssues before
brought forward are noot.

And I'Il ask for a second and dism ss the appeal
based on the notion and the fact that all of these issues are

noot and ask for a second, M. John.
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VI CE CHAI R JOHN: Just for clarification, we woul d

be addressi ng both notions, the noti on on DCRA and t he noti on
of Perseus.

CHAI RPERSON HI LL: | probably didn't do that well.

| would go ahead and make a notion to approve the notion by
DCRA and Perseus to dism ss the appeal as noot because the
| ssues have al ready been addressed and are therefore noot.
"Il ask for a second, M. John?
VI CE CHAIR JOHN:  Second.
CHAI RPERSON HI LL:  The notion has been nade and
seconded, M. My. |If you could take a roll call, please?
MR, MOY: \When | call each of your nanme's if you
woul d pl ease respond with a yes, no, or abstain to the notion

made by Chairman Hill to grant the notion to dismss the
appeal as noot. The notion was seconded by Vice Chair John.
Zoni ng Conmi ssi oner Peter May?

COW SSI ONER MAY:  Yes.

MR MOY: M. Smth?

MEMBER SM TH:  Yes.

MR MOY: M. Bl ake

MEMBER BLAKE: Yes.

MR. MOY: Vice Chair John?

VICE CHAIR JOHN:  Yes.

MR MOY: Chairman Hll?

CHAI RPERSON HI LL:  Yes.
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VR. MOY: Staff would record the vote as 5 to O

to O and this is on the notion made by Chairman HIl. The
noti on was seconded by Vice Chair John, also in support of
the notion is Zoning Conm ssioner Peter May. M. Smth, M.
Bl ake, Vice Chair John and Chairnan Hill, | think |I counted
off five people.
So, it'sfivetozeroto zero, the notion carri es.
CHAI RPERSON HI LL: M. Blake did not join us

yesterday, so he didn't actually put in as long a tine as we

di d.

| would Iike to thank all of the people, ny other
two colleagues, I'd like to thank you, M. Blake, for the
| ong day that you put in today but ny coll eagues to have gone
back to back for the first tine in forever and thank you for
t hat .

| wish | actually had sone kind of authority to
t hank people but I'"mjust Iike you. |1'mthinking ne too and
that's it. Anybody got anything they want to tal k about

before we | eave?

MEMBER BLAKE: Thank you for getting us through
t he day.

CHAl RPERSON HI LL: M. Bl ake?

MEMBER BLAKE: | just want you to know and | did
listen to all of yesterday so | did hear it all.

CHAI RPERSON HI LL: That's good, we'll give you
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hal f a point. You all have a good evening, see you next
time, we're being adjourned. Thank you, M. My.
(Wher eupon, the above-entitled matter went of f the

record at 4:04 p.m)
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