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P-RROCEEDI-NGS
2:09 p.m

CHAlI RPERSON HI LL: Good afternoon, |adies and
gent| enen, and the Board of Zoni ng Adjustnent. Today's date
is 3/29/2022. This special public hearing will cone to
order. My nane is Fred HIl, 1'mChairperson of the District
of Col unbi a Board of Zoni ng Adj ust nent.

Joining nme today i s Lorna John, Vice Chair, Board
Menber Chri shaun Sm th, and Zoni ng Conm ssi oner Ant hony Hood.
Today' s heari ng agenda i s avail able on the O fice of Zoning's
website. Please be advised this proceedingis being recorded
by a court reporter and is al so webcast |ive via WbEx and
YouTube Li ve.

The video's webcast wll be available on the
Ofice of Zoning's website after today's  hearing.
Accordi ngly, anyone who i s |istening on WebEx or by tel ephone
will be nuted during the hearing.

At the conclusion of the decision neeting
sessions, | shall in concert with the Ofice of Zoning
det erm ne whether a full summary order may be issued. A full
order is required when a decision contained therein is
adverse to a party including in effect in ANC

A full order is different from the Ofice of
Pl anni ng' s recommendati on. Al though the Board favors these
summary orders whenever possible, an Applicant may not
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request the Board grants such an order. In today's hearing
session, everyone who is listening to on WDbEx or by
tel ephone will be nuted the appropriate tinmne.

The only person to have signed up to participate
or testify will be unmuted. Please state your nane and hone
addr ess before providing oral testinony or your presentation.
Oral presentations should be l[imted to a summary of your
nost i nportant points.

When you're finished speaking, please nute your
audi o so that your m crophone is no | onger picking up sound
or background noise. Al persons planning to testify either
in favor or opposition should have signed up in advance.

They will be called by nanme to testify and all
participants should have conpleted the oath or affirnmation
as in Subtitle Y 408, requesting that your tine in online
virtual hearings such as witten testinony or additional
supporting docunents other than |ive video, which may not be
presented as part of testinony, may be allowed in Subtitle
Y 103. 13.

Provi ded that persons may either request to enter
exhibits, explain how the proposed exhibit is relevant, the
good cause to justify entering the exhibit into the record
i ncl udi ng an expl anati on of why the request and why they did
not file the exhibit prior to the hearing pursuant to Y206,
and how t he proposed exhi bit would not reasonably prejudice
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any parties.

The order of special exceptions and variances are
pursuant to Y4009.

At the conclusion of each case, an individual who
is unable to testify because of technical issues may file a
request for leave to file a witten version of the planned
testimony within the requisite 24 hours following the
conclusion of public testinony in the hearing.

If additional witten testinony is accepted then
parties will be allowed a reasonable tinme to respond as
determ ned by the Board. The Board wll then nake the
decision after the neeting session but no earlier than 48
hours after the hearing.

Moreover, the Board nmay request additional
specific information to conplete the record. The Board and
Staff will testify at the end of the hearing exactly what is
expected and the date that the evidence nust be submtted to
the O fice of Zoning.

No other information shall be accepted by the
Boar d. Finally, District of Colunbia Admnistrative
Procedures Act requires that a public hearing on each case
be held in the open before the public.

However, pursuant to Section 405B and 406 of t hat
act, the Board may consistent with its rules of procedures
and the act enter into a closed neeting for purposes of
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seeking legal counsel in a case pursuant to D.C. official
code Section 2-5005B4 and/or deliberate in our case pursuant
to DC. affiliated code Section 2-575B13.

But in order to find the admnistrative public
notice and in the case of an energency, a closed neeting is
taken with roll call.

M. Secretary, do we have any prelimnary matters?

MR. MOY: We do on this one case but | can address
that for the Board when | call the case.

CHAI RPERSON HI LL: Good aft ernoon, everyone, thank
you for taking the tine on what is nornmally not our day. And
let's see, | guess M. My, do you want ne to do the
prelimnary matters ahead of tinme if | know what the
prelimnary matters are?

O woul d you prefer that | go ahead and do it once
you call the case?

MR. MOY: [I'll followyour |ead but | need to call
the case first.

CHAI RPERSON HI LL: Go ahead and call the case and
| et everybody in.

MR, MOY: Good afternoon, M. Chairman, Menbers
of the Board, the one and only application before the Board
I s Case Nunber 20505 of M chael Farquhar.

This is an application that is a special exception
subcertified as anended fromthe matter of right special uses
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of Subtitle use Section 250 pursuant to Subtitle U Section
253.4 and Subtitle X Section 901. 2.

This would <construct a detached two-story
accessory apartnent in the rear of an attached two-story
principal dwelling unit in the R20 zone, property |ocated at
1963 39th Street NW Square 1310, Lot 808. As the Board is
aware, this was | ast before the Board at its hearing on March
9th where the Board addressed prelimnary matters.

O her than that, when the Applicant cones to the
table, 1"d like to ask the Applicant to confirmthat this is
the correct relief that's before the Board.

CHAlI RPERSON HI LL: Thank you. Ms. Mbl denhauer,
can you hear ne? Could you introduce yourself for the
record?

M5. MOLDENHAUER: Good norni ng or Good afternoon
Chairman Hill, Menbers of the Board, Meridith Ml denhauer,
Counsel here on behalf of the Applicant.

CHAI RPERSON HI LL: Ms. Ferster, are you there?
| can see you but | can't hear you.

M5. FERSTER  Yes, |'m here.

CHAI RPERSON HI LL: Coul d you introduce yourself
for the record?

MS5. FERSTER. Andrea Ferster, Counsel for Richard
Hal |, opposing party.

CHAI RPERSON HI LL: | see M. Hall, is M. Rueda
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going to be speaking as a witness al so?

M5. FERSTER Yes, he will be our expert w tness.

CHAI RPERSON HILL: Is it just M. Hall and M.
Rueda with you?

M5. FERSTER No, we will have four w tnesses
t oday.

CHAI RPERSON HI LL: Who are the others?

M5. FERSTER: Patterson Cark and Ceorge
Wi denfeller, and M. Weidenfeller cannot | og on until about
an hour or so, so he's not here at the nmoment. | do see him
actual ly.

CHAI RPERSON HI LL: We'll get to your people when
we get to your case. Conmm ssioner, can you hear ne?

COMM SSI ONER PUTTA:  This is Kishan Putta, yes,
| can, Chairman, how are you?

CHAI RPERSON HI LL: Good, thank you, do you want
to go ahead and introduce yourself for the record?

COW SSI ONER PUTTA:  Sorry, | didn't expect to.
| am Ki shan Putta, ANC 2EO01, | represent the District where
this property is |ocated.

CHAI RPERSON HI LL: Wel cone back. So, what we're
going to dois we're going to hear fromthe Applicant, we're
going to hear fromthe party in opposition, we're al so going
to hear from the ANC in terns of giving presentations.
Everyone is going to get an opportunity to ask questions of
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everyone.

We'll also hear fromthe Ofice of Planning and
the Board will get to ask questions of everyone as well. |'m
| ooking to nmy fell ow Board Menbers real quick on a couple of
notions, and |I'mjust | ooking at my Board Menbers right now,
just to get sone feedback.

There's one that's a notion to strike and there's
a nmotion to dismss. |'ve read both of the notions and |
don't have any interest in approving either one of the
noti ons.

| think we should go ahead and hear the case and
| would go ahead and | ook at nmy fellow Board Menbers. You
all can let me know if you have any issues with ny notion
t hat coul d deny the notion to strike and al so deny the notion
to di sm ss.

And I'ml ooking to ny fell ow Board Menbers and if
you all have any questions you can rai se your hands. "' m
going to go ahead and nmake a notion to deny the notion to
strike and nake a notion to deny the notion to dismss and
ask for a second, Ms. John?

VI CE CHAI RPERSON JOHN:  Second.

CHAI RPERSON HI LL: M. My, the notion has been
made, if you want to go ahead and take a roll call vote?

MR, MOY: \When | call each of your nanes, if you
woul d pl ease respond, yes, no, or abstain to the notion nade
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by Chairman Hill to deny the notion to strike as the Chairnman
cited. The notion was seconded by Vice Chair John.

Zoni ng Conmi ssion Chair Anthony Hood?

ZC CHAIR HOCOD: Yes to the notion.

MR, MOY: M. Smth?

MEMBER SM TH:  Yes, to the notion.

MR. MOY: Vice Chair John?

VI CE CHAl RPERSON JOHN:  Yes.

MR MOY: Chairman HIIl?

CHAl RPERSON HI LL:  Yes.

MR. MOY: Staff would record the vote as four to
zero to one and this is one the noti on nade by Chairman Hil
to deny, seconded by Vice Chair John, also in support of the
notion to deny is Zoning Comm ssion Chair Anthony Hood and
M. Smth.

O course, Vice Chair John and Chairman Hll, we
have a Board Menber not participating. The notion carries
on a vote of four to zero to one.

CHAI RPERSON HI LL: Thank you. | want to thank the
Applicant and the party status people and everyone who i s on
this call here for their understanding as to how | ong that
heari ng went when you guys were schedul ed for that day.

" msure you woul d agree not to be at the end of
t hat hearing, which nmeans you guys probably woul d have been
with us until 10:00 p.m and you would have not gotten the
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full mental capacity of the Board, which is what |' msure you
guys woul d all rather have.

And then also | want to thank ny fellow Board
Menbers for actually participating in this hearing today,
which is not our normal day, and | understand that you had
to take away from your busy scheduled to be with us. So,
t hank you so nuch.

Ms. Mol denhauer, |1'm going to go ahead and turn
to you first and let you go ahead and start your client's
presentation as to why you believe your client is neeting the
standard for which we should grant the relief requested.

And then the only thing | really have, |I'm sure
you know all of the different itens that have been brought
up concerning the party status in opposition's argunents, as
wel | as we have had an opportunity to |ook at it.

And the one that | know, and I'Il let ny fellow
Board Menbers, if they want to speak up, anything different
fromwhat |I' mabout to say, and you can rai se your hand, but
even with regards to the things the party status individual
has brought forward, | am interested in the covenant and
learning alittle bit nore about that and howthat plays into
it.

| know how you woul d be speaking to that as well
i n sonme capacity but | just want to highlight that. Is there
anything the Board would like to highlight before the
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Appl i cant begins? Chairman Hood?

ZC CHAIR HOOD: | think the party in opposition,
M. Chairman, brings up a lot of issues that | would like to
see addressed. And | was going to wait to say this but I'm
| ooking forward to the Applicant to address a lot of the
| ssues about the secondary principal building.

"' ml ooki ng to hear what the Applicant has to say,
so if you could hit those points, |I'm sure you've already
reviewed the opposition's letter and | think that's very
i nportant. Thank you.

CHAI RPERSON HI LL: Thank you, anyone el se? M.
John, did you raise your hand? | couldn't tell.

VI CE CHAI RPERSON JOHN:  Yes, | did. This goes to
everyone who is presenting. | think the Board is nore
interested in the zoning i ssues rather than the buil di ng code
| ssues that have conme up.

So, the issue is the criteria for approving a
speci al exception, not deciding on whether the building wll
meet buil di ng code requirenents.

CHAI RPERSON HI LL: Anyone else? M. Young, can
you start the clock nmoving up? |s that what you' ve done for
me now? Ms. Ml denhauer, you can begi n whenever you'd |ike.

M5.  MOLDENHAUER: | was just looking in the
record, we filed our conps last night, at 8:06 p.m | got a
confirmation from the |ISA system it was thank you for
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submtting. But | don't see it in there.

CHAI RPERSON HI LL: | don't have any issue with
putting that into the record if it hasn't been put in the
record because | want to be able to take a look at it at the
same time. And normally, if we again were live in person you
woul d just be giving a presentation anyway before us.

So, this is sonething that's nore handy for us as
well as all those participating online.

So, if the Staff could please draft that into the
record and then Ms. Mbdl denhauer, | think M. Young has that
so he can bring it up and then we'll just wait for it to drop
into the record as you' re speaking so we can take a | ook at
it as you go al ong.

MR, YOUNG If it's different than the one that
was previously submtted then | don't have it.

M5. MOLDENHAUER: It had a coupl e of changes since
t he previ ously asked questi ons about the covenants that were
part of our nost recent filing. It was a little different
and again, | have the email. Ericinm officefiledit |ast
night at 8:06 p.m and | got an email fromthe system sayi ng
t hank you for the subm ssion

MR, MOY: It should be in the record now. M.
Young can find it there too unless we send it to him
directly.

CHAI RPERSON HI LL: Thank you, M. My, et ne just

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




© 00 N oo o b~ w N B

[
)

12
13
14
15
16
17
18
19
20
21
22
23
24

25

14

| ook here. Wenever we actually do get livel would like to
have two screens and a conputer and a nouse. You all can go
ahead and begi n whenever you'd |ike. M. Young, if you woul d
pul | that up al so?

M5. MOLDENHAUER:  Thank you so much, M. Young.
W are seeking relief for an ADU, next slide.

The Board has identified this case has been
post poned nunerous tines to work with the ANC and t he request
of the opposition party, and that the relief for the dwelling
ADU being located on both the first and second floor was
renmoved and it is fully located now on the second floor.
O her prelimnary matters have al ready been addressed by the
Boar d.

Next sli de. |I'’d like to turn it over to the
Applicant to quickly just introduce hinself and t he property.
M. Farquhar?

MR, FARQUHAR  Yes, am | on?

CHAI RPERSON HI LL: Yes, if you could introduce
yourself for the record and actually, everyone who cones on
fromnow on if you would introduce yourself for the record
when you first speak? Thank you so much. M. Farquhar?

MR,  FARQUHAR: H, Mchael Farquhar, 1961 39th
Street NW 1'd like to, if you don't mnd, read a brief
I ntroduction because | can't keep ny thoughts together.
Chair H Il and Menbers of the Board, thank you for carving
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this day out to hear ny case, | truly appreciate it.

Pl ease excuse ny reading this, it's the best way
to keep ny thoughts organized. M nanme is M chael Farquhar,
| ama fifth generation Washingtonian on both sides of ny
famly. | love this city and | | ove ny nei ghborhood. | was
born and raised in Berlitz at 3724 T Street, ny parents'
first house.

It was an enchanted place to be a child, with the
surrounding woods, a haven of nonstop adventure and
di scovery. In 1996 | noved back to the nei ghborhood when |
purchased ny first hone right around the corner at 1961 39th
Street.

Then al nost three years ago | was fortunate enough
to acquire the honme right next door at 1963, which | have
begun to carefully renovate and restore. Havi ng grown up
here and owned ny house on 39th Street for 26 years, | care
about the area and have net and befriended many nei ghbors
over the years.

Many changes have unfol ded since | first arrived
in 1964. The rolling fields of the Archibald Estate have
becone Hillendale. Western High School is now Duke
El i ngton. The cloisters have been carved out of the convent
for visitation, and the Convent of the Good Shepherd is now
t he Washi ngton International School.

The corner grocery stores are gone and many of the
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area honmes now feature third floors. Change, in short, is
ever unfol ding and not always enbraced by everyone. When
pur chased 1963 39th Street, | dreanmed of the day when | could
build an accessory structure and nove to a small cozy pl ace
while remaining on the street | | ove.

| am a witer and historian, first at the
Washi ngt on Post and subsequently | published seven books of
popul ar history. Witers don't require nuch space. | am
here asking for relief to allowan ADU in ny proposed quai nt
two-story accessory building in ny backyard.

| have devoted nuch ti me and careful consideration
to the design and planning of this building inspired by
historic WIIliansburg and woul d never contenpl ate pursuing
anything that | thought would harmBerlitz. Yet | get that
sonme people just don't like the idea.

What | don't understand is the way sone have
pursued their objections. | would like to correct sone
m srepresentations. For exanple, the size of the building
| propose. Wiile its height and footprint conformprecisely
to the zoning regul ations, sone have said that it is |arger
than the primary dwelling.

This is sinply not true. The fact is, and the
actual nunbers don't lie, the square footage of the proposed
backyard structure is significantly smaller than the nmain
house. O hers have expressed concern over green space that
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they say will be inevitably gobbled up as a result of ny
proposal being approved, that a slippery slope will be set
i n notion.

Again, this is just not true. | purchased ny
property at 1963 knowi ng i ts uni que | ot configuration and the
possibilities it presented. Unlike every other home on 39th
Street Alley, 1963 consists of one contiguous | ot connected
to 39th Street.

The others are all divided into two | ots separated
by the alley. Thus only 1963 neets the inescapable |egal
requi renment that an ADU be constructed on the sanme | ot as the
primary dwelling.

| believe nyself to be a good and trustworthy
nei ghbor and ny stated intention fromthe beginning of this
process has been to reside in the ADU.

Not only has it been ny desire to live in a

smal | er space of ny design but the lawrequires that | live
on the property if an ADU is constructed. This wll allow
me to rent out the primary residence and will help ne as |

age in place.

In conclusion, | want nothing nore than to
continue to live in peace and harnony with ny nei ghbors wth
the firmbelief that nmy proposal will do nothing to detract
from the beauty of Berlitz. Thank you for your tine and
consi der ati on.
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M5. MOLDENHAUER: So, as M. Farquhar expl ai ned
and as shown in this image, Lot 78 is 1961 in which M.
Farquhar lives, it was not subject to this case. |'mjust
noting that for the purpose -- Lot 808 is the property that
is shown in |ight green. That is subject to the case which
was subdi vided from Lot 79 and Lot 80.

As indicated, Lot 79 has always been one
contiguous lot. Lot 80 is obviously a separate alley |ot.
Next slide. The proposal of the project is a new two-story
by-right accessory structure. The accessory structure
conplies with the R20 zone.

The ADU is proposed only on the second | evel and
the only relief that we're seeking today is a special
exception relief needed for the ADU. As the Applicant
i ndi cated, M chael intends to live in the new ADU with only
storage |l ocated on the first | evel or whatever other uses are
submtted by the regul ation.

Next slide. Here's an image that's show ng the
block to provide you a little bit nore context, where is
property is. Gventhat it's all the way at the end, you can
see in the right imge 39th Street dead ends right at his
property.

And then his ot is the last ot along the alley
as well. Next slide. Comunity outreach, obviously, this
case has got a lot of individuals involved and di scussi ons.
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W' ve had | ots of planning support fromthe beginning of this
application. The ANC had many back and forth on |ong
heari ngs and di scussions with community nenbers.

And the ANC indicated a letter of support. W
obviously are aware of the opposition but there's also
| etters of support and opposition in the record. Here is an
i mpage of the property, you can see at the top left the
existing building that is located with no intended changes
to the existing building.

As you can see there is this unique cul -de-sac of
acircle alley that cuts in the mddle of the property, and
t hen t he accessory dwelling unit woul d be | ocated on t he back
half of the ot with the ADU | ocated on the second fl oor
Next sli de.

The proposed plan is a first level that is open
with no kitchen and no living space. This would be storage
as permtted under the zoning regulations. You would walk
in, walk up the stairs and you could be on the right-hand
side of the second fl oor.

The second floor has a full bath. In the upper
ri ght hand corner you can see that bubbled out as a change
t hat was nade i n connection to comuni cati on with the ANC and
reducing that relief. Next slide.

The proposed structure is not part of the
application, we're still just identifying that it 1is
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conpliant as to the height and that this |line, as M chael
i ndi cated, is a design that he believes in with the architect
woul d be attractive to the nei ghborhood and the comunity.

Here are sone additional imges of the well
t hought out design.

You can see the roof is conpliant with sonme of the
requi rements, it does not include any access or any roof
access and al so you can see fromthe w ndows notated on al
of the plans, there's no bal conies or anything to that effect
on the second level where the ADU is located, again in
conpliance with the special exception.

Next sli de.

We are here for special exception relief under
Subtitle U 253.4, that section indicates in the R19 and R20
unlike in all of the other zones in the D strict, and
accessory dwelling unit cannot be obtained by right but
rather it may be permtted by a special exception in either
a primary dwelling or an accessory buil di ng.

Here are the accessory structures by right but we
are seeking relief for the ADU on that second level. The
Board is very famliar that in reviewing an application for
speci al exception relief, quote, the Board' s discretion is
limted to a determ nation of whether the exception sought
neets the requirenents of the regul ati ons as confident in the
First Baptist Church of Washi ngton.
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Next slide. The opposition party and the ANC s
resolution of support did indicate that they wanted to
confirmthat the property did neet the definitions and the
requirements of an accessory building and accessory
apart nent.

An accessory building is defined under the
regul ati ons as a subordi nate building | ocated on the sane | ot
as the principal building and the use of which is incidental
to the use of the primary buil ding.

Al so, an accessory apartnment is a dwelling unit
with a secondary to the principal single dwelling home unit
in terns of gross floor area, intensity of use, and physi cal
character.

Next slide. W walk through here for the Board
t he nunbers, as Mchael indicated, the nunbers don't lie.
The accessory building is subordinate to the principal
buil ding, here is the principal building.

It's 26 feet in height, the accessory buildingis
21 feet and 10 inches in height, less than the Board has
defined in less terns is |lower, |esser, inferior.

It does not need to be a npjority lesser, it just
needs to be | esser. The sane is true, you have two stories
plus a full cellar. The cellar, as you can see fromsone of
the images in the record, is a full |evel above grade in the
rear on a three-story in the rear to a two-story structure.
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The footprint is 678 square feet for the primry
resi dency and 450 square feet for the accessory buil ding, all
being lesser or subordinate as required under the
regul ati ons. Next slide.

The accessory apartnment is subordinate to the
primary hone as well in regard to GSA, intensity of use, as
the definition states. The principal honme has 1604 square
feet of livable space as conpared to 389 square feet of
| i vabl e space in the ADU.

The primary hone is three |l evels, as conpared to
one level for the ADU and from the intensity of use, the
primary hone has three bedroons, two baths, and the ADU has
one bedroom and one bath. The primary honme woul d be able to
house up to four inhabitants conpared to one inhabitant in
t he ADU as i ntended.

So, given all these factors we think it's clear
the application neets the definition, next slide. The Board
has asked us to wal k through the covenant and we have filed
a detailed subm ssion addressing the covenant. Il will
briefly wal k t hrough and touch on sonme of the prinmary issues
today for the Board.

The covenant is found in 84-year-old Platt and
Deed. The covenant | anguage was not specifically referenced
in Mchael's deed when he purchased Lot 80. The covenant
| anguage in the Platt referenced in the 1938 deed says
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guote, | hereby certify that the lots created by the
subdi vi si on not having affronted on 19th Street and not be
used for residential purposes.

There is no stated intent in this one-line
statenent. Over the last two weeks | have read hundreds of
restrictive covenant cases, unfortunately, and | have
revi ewed t he cases that are al so quoted and referenced by the
opposition party.

In nost of these covenants, there are typically

seven to ten paragraphs outlining anintent, an architectural
review, an overall general plan.

And I'I1l turn to | ooking at sone of the cases that
were quoted by the opposition party as the covenant that
controls the decision here contains Paragraph 2, 4, 5, and
8 of a restrictive covenant, a mnuch nore conprehensive
general plan that does not exist in this case.

And anot her case tal ks about having a covenant
wher e they' re anal yzi ng Paragraph 16B and i n anot her covenant
it references that was quoted by the opposition party, they
do hereby adopt the following protective covenants, as
referenced in the property, and they go through and outline
ltemrs 1, 2, 3, 7, 18 and 26.

Qutlined in this language, there is no stated
intent, there is no general plan for purpose of devel opnent,
there is no stated restriction on subdivision and there is
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no stated restriction on ADUs. There is also no stated
restriction for garages or any ot her structures or any ot her
bui | di ng.

And as the | aw of restrictive covenants goes, the
provi sions of a covenant are to be strictly construed agai nst
t he woul d-be enforcer. And any doubts have to be resol ved
in favor of the free use of property. Next slide.

We believe that in our filing today it is clear
there i s reasonabl e doubt and that reasonabl e doubt exists.
Qobvi ously, the reasonabl e doubt woul d need to be determ ned
if an enforcer did pursue a case at the D.C. Superior Court.

But we believeit is clear reasonabl e doubt exists
and it should be resolved in favor of free use of property.
"' mgoing to wal k through a coupl e of exanples of this. One,
the plain reading. The covenant directly states that it only
applies to lots not having fronted on 39th street.

This is a conditional if-and statement. |f that
condition is no longer a factor, it is then not applicable.
The subject property has fronted on 39th Street due to the
subdi vi sion and the covenant does not restrict the ability
t o subdi vide, which is again, distinguishable fromall of the
cases referenced by the opposition party where those
covenants actually had specific intended devel opment pl ans.

And the law said you cannot change an intended
devel opnent plan. Here, the law actually says if you have
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no intended developnment plan there is a question as to
whet her or not the covenant is even enforceable on its own.

So, we believe again there is nmultiple elenents
of doubt that can be raised. The second el enent of doubt
that can be raised is an ADU is not a separate vari abl e and
thus is dependent on the primry dwelling.

After that, | went back and | | ooked at the U S
Depart ment of Housi ng and Urban Devel opnent O fice of policy
and devel opnent and they did a study on accessory dwel |l i ngs.
It was done in June of 2008 and is avail able on the HUD U. S.
user.gov website.

And the federal case studies went through and
di scussed the history and origins of ADUs and how they
energing in the early 1960s but not until the 1970s and 1990s
when the nunicipalities actually adopted ADU prograns to
permt the construction of them

In the District we did not really allow specific
ADUs until the 2016 regulation followng the re-wites. It
is clear that if an ADU or the concept of one did not energe
until the 1960s or 1980s, then there was no intent for M.
Fuller if an enforceable covenant does exist to have
restricted an ADU.

And that creates additional challenges. In
addition, an ADU is not an alley dwelling. Al ley dwellings
are separate, independent uses that can be sold and
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transferred and that is an independent residential use.

Even the opposition admits in their response to
filing that, quote, it is clear that the intent of the
restrictive covenant was to prohibit residential use of alley
dwel li ngs regardl ess of what the law currently provided.

This is not an alley dwelling, this is not a
separate property and thus, this covenant and restrict does
not apply. There are also other potential reasons for the
covenant to be invalidated as we i ndi cated, and nore research
woul d need to be pursued if this was enforced or attenpted
to be enforced.

Next slide. Based on this, how does the covenant
then play in to the BZA standards? Because that's where we
are, we're obviously here before you as the BZA

W bel i eve that the cases quot ed by the opposition
are cited Zoning Comm ssion cases that are clearly
di stinguishable in this case today, one, as we have Chairnman
Hood on the Board.

He can tell you that the Zoning Conm ssion
eval uates cases differently than the BZA, they have nore
flexibility, they're considering public benefits, andthey're
consi dering different standards.

Two, the covenant referenced were proffered by the
Applicant as either a public benefit in those Zoning
Conmmi ssi on cases or those covenants were proffered as
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mtigation for an adverse inpact.

This is a different situation, this is a question
of is this covenant, one, valid, two, is it enforceable, and
three, does it specifically restrict the relief we're asking
for? And so we believe that the special exception standard
focused on that and the Board wll review whether those
conditions are net.

We believe that we have nmet those conditions.
Next slide. Under the special exception conditions, is the
relief that we're requesting harnonious with the zoning
regul ations? W believe that it is but ADUis permtted by
a speci al exception.

This is a very large lot, it's 3517 square feet
soit wll confortably house a principal dwelling and an ADU.
It is consistent with the R20 standard, the ADU unit will be
| ocated on the second level only with storage on the first.

In addition, Mayor Bowser is actually recently
initiated a residential accessory apartnent program
encouraging a pilot programto be able to make and bui |l d ADUs
easi er, make the process easier and to increase the housing
suppl y.

Next slide. No adverse effect. This is a one-
bedroom dwel ling so you're not increasing the intensity of
use by nore than one person. It is consistent with the 22
feet in height, it's actually less than 22 feet in height.
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In addition, the unique dead-end aspect of the
properties at the end neans that it abuts only one lot. It
has obviously four lines on the north and the east side of
the alley that has an alley lot to the south.

And then there is 40 feet of separation because
of the cul -de-sac which obviously is bigger than the 16-foot
alley but there's 40 feet of separation fromany ot her facing
39th Street home. The city services for the ADU have al ways
been assessing the rear view s hone along the alley.

There woul d be no additional city services, that
would be the first tinme of sonmeone conming back into the
alley. There's no legal entitlement to a view across the
property and so that would not be a valid adverse inpact.

And t hen we do know t here have been points raised
in their filings about building code violations or building
code concerns or in-fill concerns.

We woul d just note those are outside the scope of
the Board's review as referenced in the two quoted cases
where the Board has said, as John nentioned earlier, that
buil ding code issues are not relevant to the zoning code
regul ati ons and aren't considered for adverse inpacts.

Next slide. There will be no adverse effects to
the national park |and. As indicated in our filing, the
Zoni ng Conmmi ssi oner confirmed there i s no setback requirenent
under the zoning regulations and that we are providi ng one
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foot of clearance.

The portion of the park abutting the property is
forest land that is currently overrun by an invasive banboo
speci es that we've seen grow hearty. As peopl e know, banboo
is hearty and we' ve provi ded sone protection to the national
park | ands.

In addition, M. Farquhar recently has redone and
i nproved his front porch which also abuts the national park
|l and at the front of his house. And that was done wth
respectful comunication and we believe that this will be
true here. Next slide.

The specific conditions for a Subtitle U 253 are
as follows, and we believe we neet all of them 253.5
requi res that you use a principal dwelling for the accessory
apartnment unit shall be owner occupied during the duration
of the accessory unit and the ADU woul d be owner occupi ed by
M. Farquhar as intended.

Under Section 253.6, the regulation states that
the total nunber of persons my occupy the accessory
apartnent building shall not exceed three except in the R19
or R20 zone where the maxi num nunber of persons may occupy
t he honme i ncluding a principal dwelling shall not exceed si x.

W do not intend to exceed six, nor would it
exceed six. Next there is a specific under 23.8 condition
for an ADU in the R19 and R20 zones for which we conply. A
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is that there shall be a permanent access to the accessory
dwelling unit in the rear apartnment access to the alley, the
public alley. That's in Platt.

B, that the dwel | ing use of the accessory buil di ng
shal | be contenporaneous with the pernmanent access here, the
ADU does border the public alleys conplying with this
section. Under Section C3, it requires the pernmanent access
then within 300 feet of a 15-foot w de alley.

It's 16 feet and is within 300 feet. Dis an
accessory dwelling of a house shall not be used
si mul taneously for any accessory other than a private
vehi cul ar garage, an artist studio, or storage for a dwelling
unit on the lot. And we have identified that we woul d conply
with that and the plans show conpli ance.

E, as | showed you in the plans earlier, there
woul d be no roof deck. 253.9A, it shall only be permtted
on the second story of the detached accessory building. As
I ndi cated, we changed t he plans so we are conpliant with this
and not asking for flexibility on that item

And then 253.9B, no balconies and as | showed in
the plans as well, there are no bal conies and that conplies
as wel .

Next slide. The last element is the question of
t he U253. 8F, which either can be questioned as to whether it
applies. |If the Board determnes it conplies, we believe it
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requi res evidence that we have submtted into the record t hat
is adequate for the Board to find that there is adequate
public utilities for the health and safety of the residents.

Resi dents adheres to t he standard of the residence
of the ADU, not the nei ghboring property owners. The Ofice
of Planning's report said, quote, the addition of a single
unit would not typically result in a significant inpact on
the existing utilities.

We al so entered into the record evidence fromour
contractor who also concurs that this would be able to be
done with no inpact froma health or safety perspective and
that the ADU woul d connect to water and sewers through the
basenent of the principal hone.

And the site goes under M. Farquhar's property
to the ADU. This would not inpact public space but would
stay on M. Farquhar's property. PEPCO woul d al so run an
el ectrical line and all HVAC and hot water and utilities
woul d be consistent. There would be no gas |ines.

W just submt that in regard to evidence of
public utilities that a by-right vertical addition on the
princi pal house woul d have the same utility inpact as the ADU
or any other increases so we believe this is conpliant and
we have satisfied this standard. Next slide.

That concl udes our presentation and we are happy
to answer any questions for the Board.
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CHAI RPERSON HI LL: Thank you, those other slides,
those are just from previous presentations?

M5.  MOLDENHAUER: Those are back-of-the-deck
slides so if you had a question that was not -- | could add
and show you sone extra slides.

CHAI RPERSON HI LL: Does the Board have questions
of Applicant? M. Smth?

MEMBER SM TH: | have one for now. There were
some questions that canme up fromthe National Park Service
about the location of the ADU adjacent to their land to the
north. They requested that you reconsider the siting of the
ADU preferably to set it back three feet.

My gquestion was are you aware the opposition to
the siting and was there sone attenpt to nove it to address
the terns?

| guess that's not necessarily a D.C. Zoning
guestion but just to be a good nei ghbor and concerning the
fact that if you woul d have to do nai ntenance on it, you may
be required to get a permt fromthe National Park Service.

| don't know how easy of a lift that is but |I'm
just wondering what's your position?

M5. MOLDENHAUER: W had conversati ons and M chael
and | did talk about this, | think at this stage we were
confortabl e | eaving that back at one foot and obviously, |
think as | indicated in the file in the presentation, M.
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Far quhar had wor ked with the Nati onal Park Service on getting
hi s porch renovat ed.

And | think that was sone of the back-of-the-deck
sl ides showi ng you how the porch is close to, obviously, his
property line, on that front. And you can | ook at the survey
to see how cl ose that porch is.

And he works with them in connection with that
wor k and he feels as though he can work ami cably with them
based on one foot.

MEMBER SM TH: | think another ancillary question
is you had brought up utilities. |Is the accessory dwelling
unit going to be separately mnmetered from the primary
residence for all utilities?

M5. MOLDENHAUER: | don't knowthe answer to that.

MR,  FARQUHAR: The answer will be electricity
woul d be separately netered. Sewage and water wi || probably
be combined with the main residence.

MEMBER SM TH:  Thank you.

CHAI RPERSON HI LL:  Anyone el se? Chairman Hood?

ZC CHAIR HOOD: Ms. Mbl denhauer, after |ooking,
you just recited a lot of Subtitle U 253 accessory
apartnents.

| get that. Is it your testinony -- in your
slides | think you had it in Slide 5 -- that you all neet if
not all the requirenents that are applied to this
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application, do you all neet all of that as far as the
standard reviewed in Subtitle U Section 253?

WAas t hat what you were conveying to the Board?

MS. MOLDENHAUER:  Yes.

ZC CHAIR HOOD: Let's cut straight to the chase.
| saw a | ot of the opposition. Wat is the major thrust of
the problem as the Applicant sees it or as you see it?
Maybe | shoul d ask that now.

MR. FARQUHAR: Thank you for the opportunity to
address that, Chair Hood. | think the main gist of the
entire problem goes back to the very begi nning which is ny
nei ghbors don't want a structure there, period.

They' ve i ndi cated i n any nunber of ways i ncl uding
a poll representing 22 feet high, that's the entire gist as
| see it of the opposition. Everything else has evol ved and
devel oped as this case has proceeded but nunber one i s nobody
next to nme wants a structure, period.

ZC CHAI R HOCOD: "1l be waiting to hear from
ot hers. Thank you, M. Chairnan.

CHAI RPERSON HI LL: Anyone el se frommny col | eagues?
Ms. Ferster, do you have any questions for the Applicant?

MS. FERSTER: Yes, thank you. |'mgoing to start
by renewing ny notion to dismss. The Applicant has
presented a case with one wtness, M. Farquhar, who has
testified only to his use and his history with the site.
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There's no architect, there's no wi tness addressing the i ssue
of the utilities or adverse inpact.

There's no wi tness ot her than the statenents nmade
by Counsel who is not a wtness. So, | have a series of
guestions that | wanted to ask about the utility issue.
Nobody testified, no witness testified on utilities, no
W tness really addressed those issues.

So, howam| going to cross-exan ne anybody on t he
adequacy of utilities, which is part of this standard, if
there's no witness? So, | would submt that application
shoul d be di sm ssed because they sinply failed their burden
of proof.

W have one letter from a contractor saying
summarily that the utilities are adequate and there's nobody
here to cross-exam ne to ask questions about that.

CHAI RPERSON HI LL: Ms. Ferster, | think there are
enough people here that you are able to ask your questions.
You m ght disagree with ne but | think you can also ask the
O fice of Planning if you have any ot her questi ons about sone
of the issues that you have.

The notion was made and it was seconded and it was
voted on, you can bring it up again for dismssal, which you
seemto be doing. I'Ill just |look at ny fell ow Board Menbers.
Does anyone want to change their original mnd as to what was
al ready sai d?
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| see M. Smith shaking his head no, | will just

| eave it if anybody wants to raise their hand? Chairnman

Hood?

ZC CHAIR HOOD: | hear Ms. Ferster's request to
us.

"' m not necessarily in the plan of changing ny
mnd. | think if it's applicable or if it's doable then I

have no problenms with maybe the Applicant going out to get
sonmebody to answer the question if it's in line with the
Zoni ng, as everybody here as already nentioned.

| think we need to afford her that opportunity,
whet her it be today or at a later tine. But I'mnot wlling
to change ny mnd, | think we can nove forward and we want
to make sure she has a party in opposition.

W have every resource that she needs to be able
to ask the questions as long as it's the Board of Zoning
Adj ustnment's domain. That's just ny thought, whether we do
it today or later, that's just where | am

CHAI RPERSON HI LL: So, the notion renmains deni ed.
Ms. Ferster, do you have any questions for the Applicant?

MS5. FERSTER: | do and | wll ask all the
guestions that | had including those relating to utility
I ssues even though M. Farquhar did not address themin his
statenents. But perhaps he can address them now since they
are part of this case.
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He does need to make that case. So, M. Farquhar?

MR. FARQUHAR  Yes?

M5. FERSTER. |I'mgoing to start with a series of
guestions about the utility issues because that is part of
the | egal standard show ng there are adequate utilities that
serve the ADU. So, ny first questionis howw ||l the ADU be
heat ed?

MR, FARQUHAR: Electrically.

MS. FERSTER: And how will the electricity be
delivered to the ADU?

MR. FARQUHAR  PEPCO.

MS. FERSTER And how will you connect to the
el ectrical system overhead w res, underground wres?

MR. FARQUHAR: To be determ ned by PEPCO they've
gi ven two options.

M5. FERSTER: And where will those wires go, do
you know?

MR, FARQUHAR: Al ongsi de the house.

M5. MOLDENHAUER: Chairman Hill, |I'm just going
to object. The question under the regul ation is adequacy for
the safety. There's no questions that she's asking that go
to the question of whether it's adequate for the safety of
t he resident.

And sonme of these are also then building code
| ssues. The questions aren't relevant, as |'ve already
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i ndicated in this part of our record.

CHAI RPERSON HI LL: G ve nme a second. | think sone
of these questions would be better off directed to the Ofice
of Pl anni ng. It seens somewhat straightforward as to how
you're trying to get the power and everything. ' m not
really sure whether M. Farquhar is an expert as to how the
power is going to get to his ADU.

And as |I'm looking through the Ofice of
Pl anning's report, they speak to when they're neeting the
regul ations as to they didn't think the nunber of peopl e that
were in that dwelling were necessarily going to tax the
system

However, | don't know how to stop this line of
guesti oni ng necessarily.

Ms. Ferster, you want to go ahead and conti nue and
just see where we get, and if it gets a little bit too
conplicated and/or if sonme of ny Board Menbers have t houghts,
they're welcone to raise their hand since we're not in
person, which one day | hope we are again.

M. Ferster, what's your next question?

MS. FERSTER Let me just say the regulation
doesn't specify which residents' health and safety to
address, it says the residents and that woul d enconpass the
nei ghboring property owners.

So, their concerns are relevant about how the
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utilities are located and its inmpact on their health and
safety.

So, let me just continue with the questions. Have
you consulted with an electrician to see whether you have
enough anperage in the main house to share with your ADU?

MR, FARQUHAR  Yes.

M5. FERSTER  And you do?

MR, FARQUHAR  Yes.

M5. FERSTER  And do you know whet her any of the
utility lines will be located on the narrow portion of the
lot of the northern lot Iline which abuts National Park
Service property?

MR, FARQUHAR: Are you tal ki ng about electricity?

M5. FERSTER  Any utilities.

MR.  FARQUHAR: That's the way they all run,
underneath ny property in the back.

M5. FERSTER: And that's that narrow i sthnmus on
t he northern border abutting the Park Service property?

MR, FARQUHAR: Narrow is not how | woul d descri be

M5. FERSTER. How w de woul d you say that portion

CHAI RPERSON HILL: That's the way it's going to
cone, correct?
MR, FARQUHAR:  Yes.
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CHAI RPERSON HI LL: That's the way it's going to
cone?

MR, FARQUHAR: Correct, underneath my property at
the end of the alley, the end of the actual circle, Chair
Hill.

M5. FERSTER. And how wide is that strip?

MR, FARQUHAR: | have the flat right here. | t
varies in size because of the nature of the circle.

MEMBER SM TH:  Chairman H I ?

CHAI RPERSON HI LL: Who just spoke up?

MEMBER SM TH. M. Smth.

CHAI RPERSON HI LL: Go ahead.

MEMBER SM TH: | want to al so reiterate sonething
that Ms. Ml denhauer just stated, that a lot of these
guestions that are being asked by Ms. Ferster are buil ding
questions that do relate to when he applied for a building
permt, how electricity or utilities would service these
three dwelling units that woul d cone up between the District
of Colunmbia and PEPCO and any other wutility that would
servi ce that.

So, | don't get howthis |ine of questioning that
Ms. Ferster is asking gets to any zoni ng questions that we're
attenpting to address right now.

CHAI RPERSON HI LL: Ms. Ferster, do you have an
answer for M. Smth?
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M5. FERSTER We're all tal king about Subtitle U
253. AF2, which is the Applicant who has the burden of proof
here has to provide evidence of their adequate public
utilities for the health and safety of the residents as part
of the subsection standard.

So, that's why ny questions go to the utilities
and there are also concerns we have about the inpact of
utility installation on adjoining property owners and
particularly the abutting National Park Service property
whi ch you, M. Smth, have alluded to and that is obviously
rel evant to the special exception.

MEMBER SM TH. And | disagree, Ms. Ferster. W
don't regulate federal |and here at the Board of Zoning
Adj ustnment and |'mgetting a | ot of questioning about how a
utility will access the accessory dwelling. This does not
relate to zoni ng concerns.

They are building code concerns and when the
Applicant applies for a building permt, there wll be
guestions as part of the application for a building permt
in how it may inpact the adjacent property owners. So,
again, all of the line of questioning does related to a
buil ding permt.

(Si mul t aneous Speaki ng.)

M5. FERSTER  Thank you, M. Smith, I'll ask M.
Hll if he would |like nme to not ask any nore questions about
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utilities, in which case | wll proceed to nmy other
guesti ons.

CHAI RPERSON HILL: I'"mjust trying to allow you
t he opportunity to ask the questions you need to and want to,
and M. Smithis just trying to get -- because, again, you're
trying to provide us information so that we can decide

whet her or not they're neeting what's required under the

st andar d.

And |'"m | ooking at the standard right now that
you' re speaking to and again, | don't see howit relates to
how the utilities are getting there but | do understand

there's nothing that you see that you can specifically speak
tointerns of the utilities, whichis sonething that | guess
we can also reach to speak with at the O fice of Planning
when they have an opportunity to give their report.

So, | would again just suggest that you continue
to ask your questions in a way that you believe is going to
help the Board understand whether or not these guys are
nmeeting the standard request for the relief requested.

So, | don't know if that answered your question
or not, Ms. Ferster, but go ahead with your next question.

M5. FERSTER: This is actually ny |ast question
about the utilities issues and that is for M. Farquhar, wl|
there be plunbing lines serving the first |evel of the new
bui | di ng?
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MR, FARQUHAR: |'mnot sure what you nean. There
will be plunbing that will be underground coming from the
mai n house to the accessory structure.

M5. FERSTER: And will it serve the first floor
| evel of the building? That is an issue relating to the
speci al exception, its use of the first-floor level. So, ny
guestion is will there be plunbing that will serve the first
| evel ?

M5. MOLDENHAUER: | just want to object. M.
Far quhar doesn't have construction plans yet.

CHAI RPERSON HI LL: That's okay. W're trying to
al so find out whether or not that first floor is going to get
used and so | think it's a fair question. M. Farquhar, do
you know if the second floor is going to have plunbing?

MR. FARQUHAR: The second floor is going to have
pl umbing, the first floor has no reason to have plunbing
because there's no |ivable space down there.

CHAI RPERSON HI LL: So, the answer to the question
IS yes?

MR, FARQUHAR: Yes for the plunmbing on the second
floor.

CHAI RPERSON HI LL: That's what the question was.

M5. FERSTER  No, ny question was on the first
floor, will there be plunbing serving the first floor?

MR. FARQUHAR: The answer i S no.
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M5. FERSTER  How about HVAC? WII| there be HVAC
serving the first floor area?

MR,  FARQUHAR: Actually, the honest answer |
really don't know, it depends on the nature of how the
building itself will be heated and cool ed. | don't know what
that will involve at this point, | don't know whether it's
going to be a split system

| know there's many systens avail abl e.

CHAI RPERSON HI LL: We'll get Ms. Johns in here in
a second. Wether or not your storage gets heated or cool ed,
| don't know --

VI CE CHAI RPERSON JOHN: It's not rel evant.

CHAI RPERSON HI LL:  You can answer the question and
not worry about getting stuck if you know the answer.
Everybody has their hands up. M. Smth?

MEMBER SM TH. | was just going to second what |
think Ms. John was going to say, this question about
utilities running through the construction is fairly
irrelevant. You can plunb, you can run electrical, you can
put HVAC in a shed in the District of Colunbia.

So, it's fairly irrelevant about the utilities,
this Iine of questioning. |'mjust going to reiterate again
that these questions about building codes, these building
code questions, I'mfailing to see the rel evance.

|"mjust going to leave it at that.
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CHAI RPERSON HI LL: Ms. John, you had your hand up?

VI CE CHAI RPERSON JOHN: | was about to say the
same thing because we're wasting a lot of time on these
really irrel evant questions.

CHAI RPERSON HI LL: Ckay, Ms. Ferster.

M5. FERSTER: He didn't answer ny question, so
that's fine.

VI CE CHAI RPERSON JOHN: Wth all due respect, it's
not fair to the Applicant to ask the Applicant to answer
guestions right now because those issues will be determ ned
at the permtting stage.

We handl e these routinely where once the permt
is applied for, the building admnistrator's office wll
determne if that first floor is indeed habitable space, I'm
sorry, part of the dwelling use.

And so this is really taking up a lot of
unnecessary tinme right now

MEMBER SM TH:  Agr eed.

M5. FERSTER: | will nove on then. Board Menbers,
| hear you and I will nove on.

VI CE CHAI RPERSON JOHN:  Thank you.

M5. FERSTER: |'mgoing to ask M. Farquhar sone
di fferent questions about his use of the space. You' ve
I ndi cated that you own both 1961 and 1963 39th Street and you
currently reside in 1961 39th Street, correct?
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MR. FARQUHAR. That's correct.

M5. FERSTER: Are you the sole occupant of 1961
39th Street?

MR, FARQUHAR: No, | have sonebody |Iiving
downstairs.

MS5. FERSTER: How nmany peopl e do you have living
downst ai rs?

MR, FARQUHAR:  One.

M5. FERSTER Do you have a residential business
| i cense for your tenant downstairs?

M5. MOLDENHAUER: This property i s his own house,
it's not even the property that's the application that's
before us. You're tal king about the property at 1961, the
application is for 1963.

CHAI RPERSON HI LL: | agree. Ms. Ferster, | don't
know, sonetimes | get a little confused nyself, |'m just
trying to be fair and al so understanding as to your |ine of
guest i oni ng.

["mtrying to figure out again with this property
that we're asking questions about, you're trying to figure
out whether or not he's actually going to live in the
bui | di ng?

["mjust trying to understand what you're trying
to -- could you ask the questions about the property that is
currently before us?
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MS. FERSTER: Regardi ng t he proposed ADUt hen, you
i ndi cated that you will be the sol e occupant of the new ADU,
you' Il nove from 1961 39th Street to the ADU?

MR. FARQUHAR. That's correct.

MS. FERSTER How |long do you intend to l|ive
t here?

MR, FARQUHAR. | can't tell you that right now
My intention is to nove there and live there, | cannot
predi ct what circunstances are going to be down the road.

CHAI RPERSON HI LL: You got an answer. How many
guestions do you have, Ms. Ferster?

MS. FERSTER Not many nore. How many peopl e
currently liveinthe principal dwelling at 1963 39th Street?

MR. FARQUHAR: Two peopl e.

M5. FERSTER: The drawings on file with the BZA
describe the first level floor being used for recreation but
now t he Power Poi nt shown by your Counsel indicates that the
first level will be used for storage.

Have you filed corrected drawi ngs that formally
change this label or do you intend to file draw ngs that

change this | abel, making that correction?

MR, FARQUHAR: |'msorry, | don't understand your
guesti on.

M5. MOLDENHAUER: The | abel has been referenced
i n the PowerPoint and that is part of the record. It's been

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




© 00 N oo o b~ w N B

[
)

12
13
14
15
16
17
18
19
20
21
22
23
24

25

48

clearly noted in all of our filings that it will be storage.
And again, this is not the special exception application for
an ADU, not relief for a building to be constructed.

So, it's the ADU that would be approved, not
connected to a building plant.

CHAI RPERSON HI LL: So, storage, M. Fester, |
guess i s the answer.

M5. FERSTER: Ms. Mbl denhauer's slide, and she
testified, well, she stated so | just want to ask you this
guesti on.

What she stated was the occupant of the ADU, who
will be you, will reside on the second fl oor but the only way
to enter your second-floor dwelling will be to go into the
front door on the first floor.

There's no exterior access to the second fl oor,
is that correct?

V. MOL DENHAUER: I would object to a
m srepresentation of the facts. There's an exterior access
that | eads right to the stairs, you go up the stairs to this
ADU.

MS. FERSTER: M. Farquhar, if you could just
explain to me then the question? | don't understand what the
problemwith the question is. How do you intend to access
t he second | evel of the building where you |ive?

MR. FARQUHAR: By wal king in the front door and
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goi ng upstairs.

M5. FERSTER. So, you will need to go into the
front door, into the first level and go up the stairs to the
second | evel ?

MR. FARQUHAR. That's correct.

M5. FERSTER. So, the PowerPoint that was shown
by your Counsels didn't really show the structure that |'ve
seen on your architectural plans that |ooks like and is
called a deck. 1Is it correct there will be a structure on
the rear that is characterized as a deck?

MR. FARQUHAR. That's correct.

M5. FERSTER  And how many feet off the ground is

this structure or will this structure be?

MR FARQUHAR: | can't answer that, | don't know
t he height fromthe depth of the hill, the bottomof the hil
to the top. It will be a cantilevered deck.

M5. FERSTER. And on the rear it appears to ne
there appears to be a projecting w ndow next to the front
door and on that side with the deck-1ike structure, is that
correct?

MR, FARQUHAR |' mconfused by your question. The
front door or the deck-like structure?

M5. FERSTER: In the rear of the ADU there are
French doors and a deck-like structure, there also is a
wi ndow and that appears to be a projecting w ndow, is that
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correct?

MR, FARQUHAR: | believe that's correct, yes.

MS. FERSTER: And when you occupy t he second | evel
of the ADU, how will you access that cantil evered structure
that you described in the rear?

MR, FARQUHAR: By wal ki ng out the door to it.

M5. FERSTER  So, you go down to the first fl oor
| evel s and then wal k out the French doors?

M5. MOLDENHAUER: | think Ms. Ferster is putting
words intomy client's nouth, trying to reference things |ike
t he French doors whi ch she knows are farther than the stairs.
| would object to the |line of questioning.

The pl ans are what the plans are and t hey showt he
property.

CHAI RPERSON HI LL: I'mtrying to al so under st and.
You'retrying to get to the fact that they're wal ki ng t hrough
that storage area to get to those doors, is that what your
guesti ons are about?

M5. FERSTER  That's correct.

CHAl RPERSON HI LL: This is what |I'm going to
figure out later, whether or not you're allowed to walk to
your storage, | guess you're allowed to wal k to your storage,
| don't know.

So, you're saying, M. Farquhar, in order to get
to that deck you're going to wal k through your storage area,
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correct?

MR. FARQUHAR. That's correct.

CHAI RPERSON HI LL: That's all | needed. Ms.
Ferster, what's your next question?

M5. FERSTER:  Your original plans, M. Farquhar,
i ncluded | aundry facilities onthe first | evel, so that | abel
has now been elim nated. WIIl there be any |aundry
facilities in the ADU? And if so, where wll they be
| ocat ed?

VI CE CHAI RPERSON JOHN: |"m going to interject
again. Al of that will be decided at permtting. |If it's
not allowed, BZA will renove it from the plans and all of
this discussion about occupancy of the ADU is a matter of
enf orcenent.

The BZA can't enforce whether or not the
appropri ate nunber of people live there, BZAw || enforceit.

CHAI RPERSON HI LL: Ms. Ferster, | can see ny Board
Menbers are getting a little frustrated with --

M5. FERSTER  That was mny | ast question.

CHAI RPERSON HI LL: | think you've already gotten
themto the point where they're worn out a little bit and so
| guess it's now your opportunity to give your presentation
as to why you believe they're not neeting the criteria for
us to grant this application.

And so I'm going to go ahead and give you your
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time here to go ahead and give your presentation, and then
we'll hear fromthe ANC as well as the O fice of Planning.
Ms. Mol denhauer, you have your hand up?

M5. MOLDENHAUER: When this was going to start,
there was a proffered expert, M. Q@illerno Rueda, and we
hadn't yet qualified himas an expert. | don't know what
he's an expert in and so | would just ask that we address
that before turning it over to her.

CHAI RPERSON HI LL: | think M. Rueda has been
before us already a ton of tines. M. Ferster, what are you
claimng M. Rueda is an expert in?

M5. FERSTER:. M. Rueda, who is on your list of
experts, has been qualified a nunber of tines as an expert
in both architecture and zoni ng and we woul d ask to have him
gualified as an expert because he has been so qualified on
many occasi ons before.

CHAI RPERSON HI LL: M. My, you can take a | ook.
| know M. Rueda's been qualified as an expert in
archi tecture, whether or not he's an expert in zoning | can't
remenber. M. My, can you take a | ook?

MR, MOY: We'Ill doubl e-check as you conti nue your
heari ng. That's <clearly for architecture but [I'Il
doubl e- check on the zoni ng aspect.

CHAI RPERSON HI LL: | appreciate what you all are
aski ng about the experts and we're quasi judicial and we take
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everybody's testinony.

So, thembei ng consi dered an expert, | don't know
exactly how that in the regul ations gives different weight
to everything the we hear and so |I' mkind of opening that up
for every time sonebody cones before us and tells ne they're
an expert in sonething.

But in any case, M. Rueda has definitely been an
expert in architecture before. So, M. Rueda, we will listen
to you as an expert in architecture and then we'll cone back
and det ermi ne whet her or not you're an expert in zoning. But
we're still going to listen to your testinony.

M. My?

MR, MOY: | just got confirmation with the Staff,
he's listed al so as an expert in zoning as well.

CHAI RPERSON HI LL: M. Rueda nmde that argunent
before then at sonme point, | can tell. M. Ferster?

M5. FERSTER  Yes, | have either an opening or a
closing statenent, and preference would be as a closing
st at enent .

CHAI RPERSON HI LL: That's all right.

Normal |y what we do, not nornmally what we do, in
the regulations I think, and | can't renmenber whether the
attorneys are going to pop in and tell ne this or not, the
only person who gets a conclusion is usually the Applicant,
| think the Applicant, in the regul ations.
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| Iike to get a conclusion fromeverybody but it's
not an opportunity to re-argue your case, it's just basically
sonmet hing that's supposed to highlight things so the Board
can understand what your argunent was.

And Ms. Ferster, |'ve been here | ong enough now
and |I've seen you a |lot, we've both seen each other, we've
all seen each other, everybody is in this little square,
we' ve all seen each other. So, the conclusions for nme are
hel pful if, again, it re-highlights what you're trying to
argue.

I f you want to nake your opening statenents, you
can do it whatever way you want, is | guess what |I'mtrying
to articulate here. Watever you think woul d be nost hel pf ul
to the Board because that's really what this is all about.

Everybody is trying to make this hel pful to Board
to understand. So, either way, it doesn't matter, M.
Ferster, whether you want to do it in the opening or whether
you want to do it in the conclusion, as |long as, again, the
conclusion is not --

The conclusion is not supposed to be 10 m nutes
long is what |'mbasically getting at. | got 30 mnutes it
| ooks |ike here right now for your case so you can do
what ever you'd like to do with that tine.

M5. FERSTER: The nost inportant thing is
obviously for our witnesses to testify and we absol utely have
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30 mnutes of testinmony. W have 4 witnesses. So, | would
| i ke to address the covenant issue but that's also well set
out i n our opposition and we could al so submt a suppl enent al
paper .

But the i nportant thing for you and for the record
we want to create is our witnesses. So, | will start with
the witnesses and if you would like to hear closing fromne
to tal k about sonme of the covenant issues and respond to sone
of the covenant issues the Counsel or the Applicant has
rai sed, | would be happy to do that.

Let's start with our wi tnesses because they are
t he nost i nportant people for you to hear from W' re going
to start with M. Rueda, followed by Richard Hall and then
Patterson C ark and George Wi denfeller.

And M. Young | think should have a Power Poi nt for
Ri chard Hall who will be the second wi tness, so maybe you can
| ocate or he can | ocate that PowerPoint while M. Rueda was
testifying.

M . Rueda does not have a Power Point so he's just
going to deliver his testinony.

CHAI RPERSON HI LL: M. Rueda, do you want to go
ahead and introduce yourself for the record? Wl conme back.

MR. RUEDA: Can you hear ne?

CHAI RPERSON HI LL: | can hear you.

MR. RUEDA: Hi, nmy nane is Quillernp Rueda and I
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have been previously qualified as you found out. | resided
on a case with Ms. Mol denhauer at this very board so |I'm
di sappointed that she didn't renmenber that.

My nane is Quillerno Rueda --

CHAI RPERSON  HI LL: You don't have to be
di sappoi nted, they fight everybody, even if everybody is a
next - door nei ghbor and they've all known each other for
years, it's just how it works.

MR. RUEDA: | don't feel special then, thank you.

CHAI RPERSON HI LL: You shouldn't feel special
they'd fight me if | said | was an expert in zoning. Go
ahead, M. Rueda, sorry.

MR. RUEDA: Anyway, | appreciate the ability to
testify on behalf of the Halls.

They' re concerned that an accessory building as
proposed woul d be built effectively as a second residency on
the adjoining lot, which is barred by the covenant, as you
heard, fromresidential uses such as the proposed accessory
dwel ling unit.

OF course, there are additional regulatory
restrictions that require residential uses and accessory
buildings to be approved by this board as the special
exception. M review of the application assess the inpacts
of the proposed accessory building and its planned
resi dential use.
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An accessory apartnent is not permtted as a
matter of right in R20 zones and the Halls' expressed
concerns highlight the inconpatible size and | ocati on of the
accessory building on the site, the unsuitability of the site
for construction --

M5. MOLDENHAUER: |'I1l object one tine and | won't
object again but | just want to have it on the record that
| object to the nost that's focusing on the accessory
building. The relief we're seeking here is not about the
bui | di ng but about the ADU.

MR. RUEDA: That's fine but the application does
not really satisfy the requirenents for accessory building
whi ch houses an ADU. So, both are intertwined as far as |I'm
concer ned.

CHAI RPERSON HI LL: Ms. Mol denhauer got on the
record what she wanted to get on the record and, M. Rueda,
|"mjust trying to look at it, as we all are, and | know t hat
everyone has their reasons for being here and we all
under st and what those reasons are.

I'"'m just actually trying to look at the
regul ati ons and understand whether or not this application
is neeting the regul ati ons. So, M. Rueda, |I'mlistening
very intently to specifically where you're citing to the
regul ati ons and why this is not neeting the regul ati ons.

So, go ahead, pl ease.
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MR. RUEDA: There's a variety of reasons why this
application does not neet the regulations and |I've got five
points that I'm going to go through.

CHAI RPERSON HI LL: That woul d be great if you hit
them fast, M. Rueda.

MR.  RUEDA: It always cones down to rushing
t hrough the points. But obviously, the application fromny
perspective ignores key questions and concerns. It doesn't
provide enough graphic material required for special
exception relief.

And in ny opinion, the proposed accessory fails
to meet standards for accessory buildings, and nore
i nportantly, the special exception request to allow an
accessory apartnent cannot be approved as currently proposed.

My testinony is separated into five points.
Nunber one, the Applicant has not been satisfied the
subm ssion requirenment for projects requesting special
exception relief under D5201. 4D.

The representation of the work does not
denonstrate conpliance with how they neet the requirenents
for light and air, privacy, for character and pattern of
provisions in the subsection.

The topography of the lot, which opposition
testi nony today denonstrated i s significant, has i npact onto
the building and has been described and reflected in the
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Applicant's docunents. The accessory building that's
proposed spans across two record | ots, 39 and 80, to achieve
a significant size.

And t he drawi ngs fail to graphically describethis
hei ght or mass in context with the principal dwelling or for
that matter the adjoining neighbors across the alley.

There are no three-dinensional draw ngs of
sket ches, no sections through the site showi ng the existing
bui | di ng of the proposed structures, howthe slope interacts
withit, and the |l ocation of the ADUrelative to the property
lines in the site plan.

The accessory building is 25 feet wi de on a square
characterized by narrow, 16-foot-w de | ots and bui |l di ngs, and
Wi t hout question fail to conformto the character, scal e, and
patterns of the buildings in these nei ghborhoods.

It should be noted this would be the only
accessory building along this alley. The increasing |ot and
bui | di ng si ze through the proposed conbi nati on of |ots would
dramati cal |l y change the character of the square that borders
the federal park |and.

In this proposed location of the site, it wll
elimnate parking availability and constrain avail able use
of the alley by guests blocking the light and wl]l
denmonstrably restrict views fromthe adjoi ni ng hone towards
the north and east and will renodel the pronounced sl ope of
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the site for the elimnation of green space in the forest.

The appl i cati on cannot be approved as it will have
a substantially adverse effect on the adjoining property.

Poi nt nunber 2, the proposed accessory buil ding
will not conformto all of the requirenents of Subtitle U 253
of accessory apartnents in the R zone and the project wl
requi re additional variance relief under 253.12.

First, 1'd like to address the Applicant's
argunent that they don't have to neet the requirenents of
253AF if they neet all the height conditions applicable to
accessory apartnents and ot her zones through 253A t hrough E.

"1l note that the OOP's report has rejected the
interpretation of the regul ation. On Page 8 they state,
note, conditions of Sections 2535 through 253A apply to
speci al exception request in the R19 and R20 zone for
activities in 3.9, which is obviously a special exception
request .

As such, 253AF stipul ates that, one, requests nust
i nclude evidence of the building so as not to be
obj ectionable to the other properties because of traffic,
parking or other objectionable conditions, and two, that
t here be evidence of down public utilities, which obviously
has been hashed out a |little bit, available for the health
and safety of the residents.

The submi ssion only casually refers to this and
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the one point that | will make that | think is significant
in terms of availability is the availability of sewer.
Because of the | ocation of this site on the sl ope and because
of the I ocation of the ADU, it's probably not going to all ow
for flow, if you will, towards 39th Street.

| bring into question the fact that sewer has not
been hi ghlighted as part of their application, which whether
or not it's a building permt, the availability for the
health and safety of these residents obviously is a big
consi deration under the zoning regul ati ons.

More inportantly, the accessory building cannot
be cited as shown because it does not conform to the
regul ations of Subtitle D, which requires that accessory
bui |l dings be located at a maximum of 5 feet from the rear
property line.

The identification of necessary utilities for the
Appl i cant does not equal the ability to provide this utility.
I'"'m going to restrict sone of this and say that -- |
appreciate your tinme so |I'm trying to be a little nore
focused on sone of these points.

Anyway, the Applicant purports not to request a
wai ver of 2539A, which requires that an accessory apart nent
islimted to the second fl oor of the accessory buil ding and
the design of the residential building on the lot by
establishing this cause-like ability.
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Anyway, contrary to the requirenents of 253. 10,
which is to maintain the single household character of the
residential zone.

The application violates 93A, which permts an
accessory apartnment only on the second |evel. Because the
Applicant is no | onger requesting a waiver does not nean the
building is being proposed as a residential use on both
| evel s.

CHAI RPERSON HI LL: M. Rueda, it is actually being
proposed right now as residential only on the second fl oor,
that's how it's being proposed.

MR. RUEDA: Correct, and to the point that M.
Ferster brought up, the entry is open to the storage --

CHAI RPERSON HI LL: It's okay, |I'mjust trying to
get you guys focused so that you can hel p your client in that
again is sonething that's going to happen with permtting,
whet her or not that first floor is being used as storage or
IS not.

We can only do what we're told currently. W're
the Board, we're going to ask the questions, but currently
it is listed as storage, it is going to be used as storage.
So, arguing it another way | don't think is necessarily
hel pful. But go ahead, pl ease.

Basically, you're just saying they' re not going
to use it as storage but | don't know how you can continue
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to say that.

MR. RUEDA: | can say that pretty easily because
the application is asking you to access a bal cony out the
back, a projecting bay, portrait wi ndows | ooking to the views
in the storage area. And these residential elenments are all
accessed through this storage area.

CHAI RPERSON  HI LL: M . Rueda, you're not
understanding nme so I'mgoing to stop even interrupting you
then. Go ahead and make your presentation.

ZC CHAIR HOOD: Let me just say this, M.
Chairman. | think I think the key for us is help us to see
it your way, that's where we're at, help us to get to where
you are in our evaluation of this case. That's all 1'll say
on it, thank you.

MR, RUEDA: | appreciate that.

The fact that 5310 speaks specifically to not
creating a design that replicates or creates an additional
residential unit on the lot is noteworthy in terns of when
you consi der accessory apartnents, they're typically a garage
or sonme sort of other feature that is distinct in its
character fromthe main buil ding.

And t he apartnment occupies a part of this. Now,
they're saying at this point they're all going to occupy the
second story and that's fine, but there is no enforcenent
vehi cl e, other than reliance on the neighbors, as to whether
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there's 10 people in the place, as to whether or not it's
bei ng used.

And what | guess ny analysis shows is that by
showi ng a bal cony off the back of the building, by show ng
a bay wi ndow and by showi ng these portrait w ndows, the first
floor, the intended use is just as simlar, if not better
t han what's proposed on the second story.

And as an architect, | think interpretation of
pl ans i s key to understandi ng what the proposed use i s going
to be.

And so | don't think that if you have a buil ding
that shows a storage space open to all these other areas,
it's actually going to be used for anything other than
putting two boxes down potentially if you want to say you're
conplying with the |aw. And then having the rest of the
bui |l di ng open to use as repose and recreation.

So, | guess the point of this is to say that even
t hough the waiver is not being requested, we feel it is in
fact appropriate still and we also feel |ike under 253 10C
there's clearly a requirenent given that the proposed design
enhances the reading of the accessory buil di ng.

You've thrown ne off, | apologize. The reading
of the accessory building can only be the second residenti al
building on the |ot. The ADU approxi mates the principa
dwelling in size and design.
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It conveys t he appearance of a second residenti al
building on the lot by incorporating elenments such as the
roof dornmer's double glass doors, elenents such as the rear
proj ecting wi ndow and bal cony deck structure of the | ower
| evel . These are all el enents that require special exception
under 253. 11.

These things all reinforce the interpretation of
the building as a resident's in use at both levels. 25311
has descri bed requires special exception relief for bal conies
and for projected windows. The design incorporates both.

Just so you understand, the balcony is defined be
Webster's as a platform that projects fromthe wall of a
buil ding and is enclosed by a parapet or rail. |'msorry,
| didn't mean to interrupt you

CHAI RPERSON HI LL: M. Rueda, |'mjust smling
because | understand what you guys are saying and |' mwai ting
until we get to an opportunity to interview, ask questions,
what ever, about that first floor. And Ms. Ferster, are you
t here?

M5. FERSTER  Yes, |'m here.

CHAI RPERSON HI LL: I'mtotally finewth M. Rueda
taking up tinme but | just wanted to make sure you get al
your peopl e.

M5. FERSTER: Let ne just say that, M. Rueda, he
I S now proceedi ng beyond the question of whether or not that
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first floor is storage and he's tal king about additional
provi sions of the requirenent of an ADU, which are not net
speci fically.

And he was just getting into the facts of an ADU,
they need to ask for a special exception if they have either
a projecting wi ndowor a balcony. So, his testinony is going
to address that separate issue of 253.11. | would like to
himto proceed on those issues at this point.

ZC CHAI R HOOD: "m just trying to follow M.
Rueda's testinony. Bear with ne, | think I"'mfollowing it
to a point. You nentioned 253.10, you said C, which in turn
al so nentions 253.11 and | guess | probably should let you
finish, as Ms. Ferster nentioned.

| think where you're going now next is 253.12
| think that's where you're going but let ne be quiet now.
|"m just trying to follow your chronology of the points
you're trying to nmeke.

Hel p us to see what you're trying to convey to us
and 1'll be quiet this tine, thank you.

MR. RUEDA: | appreciate you, you're tracking
perfectly.

The idea that 9.9A is not being requested as a
wai ver ties into all these other elenents, which if you | ook
at the design, support the idea that 10C also requires
wai ving because all of these elenents that are being
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i ntroduced into this accessory building reinforce the idea
that it is residential in nature fromtop to bottom

And because they incorporate, that's 10C as you
menti oned, a bal cony and a projecting wi ndow, those are both
el enments, and | wasn't clear in the regulations but 25311
both point out they require special exception relief under
Section 253.

CHAI RPERSON HI LL: | got you, | just want to nake
sure the Ofice of Planning is |listening because |I am goi ng
to ask these questions when we get to the Ofice of Planning.
Go ahead, M. Rueda.

MR, RUEDA: As you alluded, this ties into 253.12,
which | feel the application nodifies nore than two
provi si ons of 253 and actual |y requires vari ance relief under
the section, given the fact that 253AF is not clearly net,
given the fact that 2539 tonme is clearly not nmet, given that
10C al so needs nodi fication, and gi ven the fact that you have
t he bal cony.

Those are all nodifications under 253 that would
require variances. M third point is that an additional area
variance is required to establish the record lot for this
property.

There's been comment that they're just going to
record this a lot but neanwhile, OP confirnms the tax | ot,
even though these two | aws were subdivided in the tax |ot,
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they're not a record ot and OP confirnmed that Subtitle D
1202.1 is not net for wdth.

And even with the addition of the alley lot, the
new | ot does not satisfy the requirenents for 1202.

And simlarly, 10B DCMR 2701.2 specifically
provi des that where a lot of record is subdivided, for the
purpose of creating another lot of record it shall be
affected in the manner as not to violate any provisions of
this chapter or any other D.C. regul ations.

Point 4, the proposed accessory building --

CHAI RPERSON HI LL: M. Rueda, I'mgoing to tel
you one |l ast tinme, Ms. Ferster, | will give you a couple nore
m nut es because we keep interrupting you a little bit but
this hearing has to end at 6: 00 p. m because it just is going
to have to end at 6:00 p. m

And so I"'mjust letting you all know. | have to
keep you all sonewhat on tine so I'mjust letting you know.
Go ahead, Ms. Ferster.

MS5. FERSTER. M. Rueda actually has his testinony
witten as well so if it would be helpful to you, he can
submt it inwiting so that while he's speaking to the main
poi nts he can also give you the witten version.

CHAI RPERSON HILL: | don't want to say yes yet
because | don't know what's going to happen at the end of
this hearing. So, if we do need to have your witten
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testinmony, M. Rueda, we will ask for it but at this point
| still think it's inportant for you to hit the points you
want to hit.

Ms. Ferster, |I'm going to let you guide this
because what |I'mtrying to get to is |I don't know what's
going to happen at the end of this hearing, whether we get

to a decision or whether or not we get nore information on

the record, | don't know.

So, | can't say that.

M5. FERSTER: | would ask that M. Rueda finish
his testinony. He has several nore points and they are

I mportant points that he can get to but if you are concerned
about time, he can submt it in witing.

MR.  RUEDA: | have no problem submitting it in
witing.

CHAI RPERSON HI LL: I am concerned with tine.
Submitting in witing won't do ne any good if we vote on it
today, that's what I'mtrying to get at. So, go ahead, M.
Rueda, with your testinony.

MR, RUEDA: The third point was probably the nost
difficult point and the fourth point is pretty sinple. The
accessory building does not conply with the devel opnent
standards for R20 zone and | believe it would require a
variance for its current siting.

When you | ook at the plans, the buildings should
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be | ocated for 1209.2 no nore than five feet fromthe rear
property line. That's it, the proposed | ocationignores this
prevention and sets back from the rear property |line nore
than 36 feet, presumably to avoid building at the bottom of
the slope, which is far down.

The accessory building is characterized as
secondary to the principal dwelling but in fact, | think that
if youinterpret the regul ati ons and not i nvoke |ivabl e space
or other terms not defined by the zoning regulations, you
would find the footprint of the two buildings are al nost
i denti cal when you consider the | ot occupancy.

The heights are al nost equal, 22 feet versus 26
feet, and when you | ook at the actual gross fl oor area of the
2 buildings they are very sim |l ar because the | ower |evel is
a cellar and a | arge portion of that | ower |evel is a garage.

So, to talk about |ivable space obviously makes
their point, which is fine, and if you look at Zllow,
actually, their nunbers are probably nore aligned w th what
the gross floor area, which is |ike 1000 square feet.

And they do list four bedroons and two baths,
whi ch maybe the building isn't being used that way.

All told, the ADU is not conpatible with the
pur pose of the R20 zone and nore specifically, with Subtitle
1201D, which is to |limt permtted grounds coverage of new
and expanded buil di ngs and other construction to encourage
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a general conpatibility between the siting of a newer
expanded buil di ng and the existing nei ghborhood.

Therefore, the special exception viol ates X901. 2A
because it's not in harnony with the zoning pl an.

I n conclusion, | guess | would just say that apart
fromthe additional special exception which would be for the
bal cony and potentially another one for the projecting
wi ndow, there are three variances that | think would be
required for this project to be approved by this board.

Thank you for your tinme and attention.

M5. FERSTER: Qur next witness is Richard Hall and
| assune you want to ask questions of all the wi tnesses, have
all the testinony and then --

CHAI RPERSON HI LL: G ve ne a second. M. John,
you want to wait until the end or you want to ask Ms. Rueda
now?

VI CE CHAI RPERSON JOHN:  No, | need to follow up
because | wasn't able to follow a lot of M. Rueda's
testinmony. So, in terns of the devel opnent requirenents, do
you have a copy of the O fice of Zoning OP report?

MR, RUEDA: Yes.

VI CE CHAI RPERSON JOHN: So, in ternms of the | ot
wi dth, there's no change, right? It's still at 16.19 feet?

MR, RUEDA: That's correct.

VI CE CHAI RPERSON JOHN: And the |l ot area, there's
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no change.

(Si nul t aneous Speaki ng.)

Let's just go down the list and I'lIl ask OP about
the sanme thing as well. Lot occupancy existing is 19.29 and
it will increase to 32.1 percent. The regulation allows 22

feet and 2 stories and that's what's bei ng proposed.

The accessory building area under 1209.4 is a
maxi mum of 450 square feet which is being proposed. So,
you're saying this is incorrect?

MR, RUEDA: What |I'msaying is if you | ook at the
OP report, they confirmthe property as it exists, they're
considering the tax lot, right? And they're saying the tax
| ot does not conform for w dth.

And so if they were actually to try to subdivide
that, M. Legrant would send you to BZA because the conbi ned
| ot does not neet the requirenents for ot width. That's
what |' m sayi ng.

So, I'"'magreeing with the O fice of Planning and
what |'m saying is the part they don't nention is that
conversion of this tax ot would require variance relief at
the record | ot.

VI CE CHAI RPERSON JOHN: | understand your point
now, thank you. But not that the accessory structure itself
does not conply?

MR.  RUEDA: And in addition, yes, OP fails to
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mention the provision under Subtitle D 1209 that requires
accessory building to be | ocated no nore than five feet from
the rear property line. So, | amcontending that there is
a problem with the devel opnent there, as it's currently
cited.

VI CE CHAI RPERSON JOHN:  You nean the fact that OP
did not mention the rear yard requirenent?

MR, RUEDA: That requirenent has not been pointed
to by the Ofice of Planning. It is clearly stated under
Subtitle D1209.

VI CE CHAI RPERSON JCHN:  Thank you.

MR, RUEDA: You're wel cone.

CHAl RPERSON HI LL: Go ahead, Ms. Ferster.

MS. FERSTER: Should we proceed with our next
W tness, M. Hall?

CHAI RPERSON HI LL:  Sure.

M5. FERSTER: He does have a PowerPoint, could
t hat be | oaded?

CHAI RPERSON HI LL: Sure, M. Hall, can you hear

MR. HALL: Hello, yes.

CHAI RPERSON HI LL: Can you i ntroduce yourself for
t he record?

MR, HALL: My nane is Richard Hall. M wfe,
Linda, and | |ive at 1959 39th Street next door to the
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Applicant. | was born in D.C., grew up --

CHAI RPERSON HI LL: |"m sorry to interrupt you,
just give ne one second because |I'm trying to deal wth
timng. M. Ferster, how nmany w tnesses do you have after
M. Hall?

M5. FERSTER. W only have one witness after M.
Hal | .

CHAI RPERSON HI LL: M. Hall, just so you know, |'m
going to try to get us around the right time so |l'mgoing to
time you to eight mnutes, okay?

MR, HALL: Thank you. | was born in D.C, grew
up on the 2800th block of 39th Street and attended school .
| then relocated back to 39th Street eight years ago. MW
wife Linda and | are in opposition to the buil ding proposed
by BZA application 20505 with many nei ghbors.

You see the map that you' ve seen before on this
slide and the Applicant's ADU is in orange in the circle.
Every homeowner on 39th Street within the 200-foot radius has
witten a letter of opposition to the Applicant's proposal.

In addition, three nore honmeowners on the alley
bel ow the radius have expressed opposition. One alley
honmeowner |iving outside the radius has witten in support.
14 or 15 homeowners in Upper 39th Street represent an
extraordi nary bl ock of opposition.

And anong these people there are honeowners who
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have invested their livelihoods in their hones and their
opposition is strong. Next slide, please. This is the two

| ots next to ny shed on the right.

Next slide, please. This is sonething of the
obj ection --

M5. MOLDENHAUER: | need to put a fornmal objection
on the record, | object to this imge as an illustrative

i mage that is nore m sl eading than accurate given --

MR. HALL: It's 25 feet across, it is to scale.
There are no other structures on 39th Street that present a
25-foot facade either on the alley or on the street. It is
i rregul ar by a long shot, nore than 50 percent greater inits
f acade.

Next slide, please. This is an attached ADU, in
Berlitz the only one exi sts through an exception and vari ance
in Cctober 2019. It has a residence on the second fl oor,
non-residents on the first floor. There's no wi ndow on the
first floor.

There's a separate entrance providing direct
access to the residents on the second floor. |In other words,
the ADU was designed to |limt residential use solely to the
second fl oor. That is the intention of the zoning
regul ati ons.

BZA i n Cct ober of 2018 all owed the ADUto be built
but carefully stressed. And | quote, the BZA has concl ude
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that the Applicant's case is unique and will not result in
wi despread granting of simlar zoning reliefs throughout the
R20 zone, that's BZA order to Application 19521

W encourage the BZA to remain faithful to that
assurance. Next slide, please. Represented here in blue are
the primary residents on the left and the ADU with the
proposed bal cony on the right.

The footprint of the primary resi dence and t he ADU
are essentially equal. 675 for the accessory residence, 678
square footage for the primary residence. |In addition, the
accessory residence violates Code 5201.

Qur hone is the third dwelling on this slide, Lot
77. W will lose 30 to 40 percent of the view of the
Nati onal Park | and because of the 25-foot structure that is
the ADU. Next slide, please.

Thisis therestrictive covenant on t he 1938 deed.
Size of the accessory residence is bound up in very close
relation to the restriction of the covenant. There woul dn't
be a size issue if the Applicant were not intending to build
on a restricted lot, fornmer Lot 80.

The deed restriction has clear relevance to this
application for an ADU facing 25 feet on the LE. Next slide.
"1l elimnate much of this but the issue of storage on the
first floor is, fromthe perspective of those of us who know
the habits of the Applicant such as the Applicant's habits,
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the storage on the first floor sinply doesn't portray what
woul d have to be the case with this structure.

The Applicant --

M5. MOLDENHAUER: | woul d object to argunentative
and trying to nake a --

(Si nul t aneous Speaki ng.)

CHAI RPERSON HI LL: M. Hall, give ne two seconds.
VWhat Ms. Mol denhauer is saying is that you can't testify as
to what this person's habits are and so that's what you're
trying to testify to. By the way, | think the informtion
in your slide deck is pretty good, I'mflipping through it.

And so | want you to get through it and al so, |
don't know whether or not that building -- | understand the
argunent that you guys are nmeking by the way and | don't
think that you're not naking the correct argunents.

|"mjust trying to also clarify what | understand
to be the understanding, which is that | don't think that
little house there is to scale either, I"'mjust letting you
know. But whether or not it is doesn't matter, |I'mjust al so
gi ving ny opi ni on.

Now, you're at Slide 7, right?

MR. HALL: No, I'mon 8  Let's advance to the
next slide. You see the NPS, National Park Service, |and on
the north and the east. Next slide, please. The Applicant
is focusing on a retaining wall, this retaining wall
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stretches 25 feet on the north side and waps around the 16
feet.

Next slide, please. Retaining wall is not 18
i nches tall, made of 1 layer of brick, 1 layer of concrete
bl ock, and sone kind of a concrete forumthat's not going to
do much retaining at all

The point is adverse effect to National Park | and
and erosion of the land itself for the property of Lot 808,
and very likely erosion to neighboring properties.

Next slide, please. Just a point about utilities,
this is the isthmus. You see that it slopes well before 4
feet, which is what we neasured to be the distance between
the concrete, that squared off concrete |ine, and the front
| ine of the National Park Service.

It begins to slopeif the contractor wants to di g,
he's going to start taking foliage and he's going to start
creating erosion to the slope and that occurs all the way
ar ound.

If PEPCOis going to bring aline fromthe street
forward, please, PEPCO is going to bring a |line around the
northern part of the house, that's national park property and
wi |l need a special use.

Again, it poses the threat of adverse effect on
nati onal property. Next slide, please. You see the rear of
1961 on the left and 1963 on the right. M. Farquhar owns
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bot h houses. The apartnment in the basenent of 1961 is a
separat e residence.

| f M. Farquhar occupi es the accessory residence,
then he exposes hinself to a catch-22. |If he lives in the
resi dence across the alley from63, he woul d no | onger be the
owner - occupant of 1961, which has its own ADU.

And he would be in violation of the code that
requi res owner occupancy of an ADUin R20. |If he returns to
1961 he would no |onger be the owner-occupant of primary
resi dence 63 on Lot 808.

V5.  MOLDENHAUER: I'"m just going to object to
specul ati on.

MR. HALL: What assurance do we have that at sone
date in the future the first |level of accessory residence
will not turn from storage to full residential use? The
first level is being built as a living area.

Preventing that transition seens unlikely,
particularly if the property at 808 will at sone point inthe
future change hands. Thank you.

CHAI RPERSON HI LL: Ms. Ferster?

M5. FERSTER. W have one nore w tness because
|"ve been infornmed that M. Widenfeller is not able to
testify. Qur next witness is Patterson Cark and he does
al so have a Power Poi nt.

CHAI RPERSON HI LL: M. dark, can you hear ne?
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MR CLARK: Yes.

CHAI RPERSON HI LL: M. dark, unfortunately, you
don't have a lot of tine. I'"'m going to give you five
m nutes, M. d ark.

MR, CLARK: I'Ill get through it.

M5. MOLDENHAUER: Before M. Cdark starts, 1've
revi ewed hi s Power Poi nt presentation and | woul d just provide
a global objection to foundation of what his experience is
to be able to tal k about construction issues and in-fill, and
the fact that construction issues and in-fill are also not
part of the zoni ng standard.

"1l let the Board nake their decision, | just
want to put it on the record. |'mdone, thank you.

MR. CLARK: Can | nake a statenent, please?

The Applicants specul ates about a possi bl e raci al
notivation for the covenant and what |'mtrying to do here
Is present a possible geophysical notivation for the
covenant, which would protect not only the lots but the

peopl e who want to build on it thensel ves.

CHAI RPERSON HI LL: I|"m not trying to make it
difficult for you all to nake your case, I"'mreally not, I'm
just trying to understand everything. | think you guys have

made sonme good points, we're going to ask sone questions.
But 1've flipped through your deck real quick and
| again don't know whether it's conpletely relative to what
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we' re tal king about here. |'mgoing to go ahead because it's
just atinme limt here.

Four hours for one case is way beyond what the
Board nornmally does and I'mtrying to nmake sure we get the
casein. |l've still got questions, |I've still got the Ofice
of Planning, |'ve still got other people that m ght be here
for wtnesses.

There's a lot of testinony that still has to be
taken and a lot of it mght not necessarily get to zoning,
but again, you guys don't necessarily know that or not.

You're trying to give your argunent which |
understand and | don't want to necessarily try to figure out
how to parse through this because it seens to take up nore
time to try to hone people into what we necessarily are
supposed to be | ooking at.

Sir, if you can go ahead? |1'magoing to put five
m nutes on the clock and | just want to | et you know, try to
adhere to the five m nutes.

MR. CLARK: Thank you, Chairman Hi ||, and Menbers
of the Board. M nanme is Patterson Clark, | live at 1955
39th Street NW just three doors down the alley from the
pr oposed ADU.

| was a G S data and graphics reporter and editor
at Politico for 6 years and held a simlar position at the
Washi ngt on Post for 20 years.
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|'"ve been a friend and neighbor of M chael
Farquhar for nearly 25 years and have been nostly supportive
of his projects. |'mgravely concerned about this one.

| fear the site's unstable swell and precarious
sl opes, neither of which are nentioned in the application,
present a threat of collapse, either fromthe weight of the
proposed structure or from erosion.

Such a col | apse woul d t hr eat en adj acent properties
i ncluding National Park Service |and. Approval of this
proj ect woul d encourage ot her owners along the alley to build
their own permanent structures such as garages, which m ght
further degrade the hillside and suffer from detrinental
settl ement.

Unstable soil and steep slopes are a plausible
reason for the covenant protecting these lots. |In the 1800s,
the future site of our block was on the steep eastern sl ope
of what was known as Red Hill. Next slide.

I n the 1930s, when devel opers excavat ed footprints
for the town houses on our block, they pushed this excess
soil down the eastern slope to pour in the backlots across
the alley from our houses.

The eastern face of the back is even steeper than
the natural slope. |1've built terraces along ny section of
that 45-degree slope and have firsthand pick and shovel
experience with just howl oose and vul nerabl e to erosion that
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soil can be.

Next slide. The Applicant wants to build a house
at the precipice of this slope right along the boundary of
t he national park, where there's another steep slope just to
the north. Next slide,.

This LIDAR i mage from DCA S was generated froma

systemusing | aser |ight that penetrates tree cover to reveal

soil elevation. Notice on the shaded relief map of the
natural slope of the hill to the north of 39th Street, and
artificially steep slope of the back-fill |ots.

Next slide. Wen | bought ny house in 1997, the
title conpany told nme that a covenant prohibited building
residential porters on ny back |ot, nothing about why, just
that 1'd never be able to get a permt to do it.

Next slide. Here the T Street and 38th Street
back |ots do support pernmanent structures such as these
garages highlighted in yell ow. None of these properties have
covenants that restrict building on their back |ots.

Next slide. The Applicant wants to build a house
at the steepest and perhaps the | east stable corner of the
back I ots with precipitous drop-offs both to the east and to
t he north.

Next slide. Here's the proposal superinposed on
a contoured map of the site, which clearly illustrates the
rel ati onship of the proposed house to both sl opes.
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| haven't seen in the application any assessnent
by a soil or foundation engineer confirmng the feasibility
of building on such an unstable spot. Next slide. The
architectural plans submtted to you nake no reference to t he
soil and barely hint at the adjacent sl opes.

Next slide. Erosion of the soil is apparent in
this image of a shallow retaining wall running along the
northern edge of the Applicant's | ot, abutting NPS property.
Noti ce how erosion of the |oose soil has underm ned the
wal | 's concrete footer.

A steel pipe has apparently been driven into the
ground tolend alittle |lateral support. Next slide. Here's
t he eastern sl ope as seen fromthe north along the artificial
trail through the national park. Next slide.

This view fromnational park property | ooking to
t he northwest approximates the | ocation of the ADU and its
cantil evered deck. Next slide, please. 1'mgoing to skip
over the building codes which required significant setbacks
fromslopes like this.

Can we go to the next slide and the next slide?
And we're going to skip over building code setbacks and go
to the next slide. Let nme catch up here. A fixed stand of
weed-i nvasi ve plants obscures the precipice and the steep
sl ope.

Anyone maki ng a cursory investigation of the site
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m ght m stakenly conclude that the flat terrain of Lot 808
extends beyond the thicket. W are notably m ssing a photo
fromthe back of the deck probably to, who knows, maybe it
reveal s how steep the slope is.

That concl udes ny presentation.

CHAI RPERSON HI LL: Thank you so nmuch and t hank you
for being efficient. Does the Board have questions? M.
Ferster, that's it for your wtnesses, correct?

M5. FERSTER: Yes, and | will just say that M.
Wi denfeller who was not able to testify has submtted a
| etter in the record already. So, that is there for you to
revi ew.

CHAI RPERSON HI LL:  Thank you, 1'Il note that to
the Board. |'mnow going to have a bunch of questions when
the Ofice of Planning conmes through and I'm going to get

back to ny questions for the Applicant as well as everybody

el se.
But M. Chairman, you had your hand up?
ZCCHAIRHOOD: 1'Il wait for the appropriate tine
to ask questions. | do have sonme questions of M. Patterson,
M. Hall, and the first or second gentleman, | forgot. M.

Rueda | believe his nane is.

"1l ask the questions but I'll follow your |ead.
| know you're trying to get through this.

CHAI RPERSON HI LL: Ms. Mol denhauer, how nany
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guestions do you have?

M5. MOLDENHAUER: To be honest | don't think I
have any questions. At the end of the day, this opposition
I s based on the accessory building, not the ADU.

CHAI RPERSON HI LL: Sonebody is going to yell at
me. It's rebuttal and that's rebuttal.

M5. MOLDENHAUER: No rebuttal.

CHAI RPERSON HI LL: Now |'m back to the Board.
Chai rman Hood, do you have sone questions?

ZC CHAIR HOOD: Yes, | do and forgive nme if I'm
wong, it won't be the first time. M. Hall, let ne go to
M. Hall first. | hear that you said that the covenant with
t he | and says that you couldn't have property in the backyard
or | forgot exactly how you phrased it.

But that you coul dn't have a structure back there.
There's a lot of things in this city where covenants are.
When you said that, | thought ny father bought a house and
you say African Anericans, it had a different word but [|'m
going to clean it up.

But those things changed and when | | ook at the
square that you showed i n your presentation, | saw sonething
further down the street in that sane square that | ooked |ike
it was a unit in the back. Can we put that back up right
qui ck, M. Young?

| sawit and it caught ny attention because there
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I s sonet hing goi ng on back there.
MR, HALL: I|"m sorry, | don't know what i nage
you're referring to.

ZC CHAIR HOOD: That's why | asked M. Young to

put it back up. | figured you may forget so | wanted to help
you, remnd you. |If we're able to, M. Young? Let's get
t hrough - -

MR. HALL: This is M. dark's?

ZC CHAIR HOCD: | nmean M. Hall's. Go forward,
M. Young.

MR. HALL: That's the end.

ZC CHAIR HOOD: It showed the rel ationship of the
Nati onal Park Service, you were show ng the rel ati onship and
it showed the whole square. There it is right there. See
down below, there's a structure back there, correct? Look
down the street.

MR, HALL: There's R20 in orange. The letter R20,
that's the zone.

ZC CHAIR HOCD: | got that but what |'msayingis,
and | wwsh | had ny pointer, if you |ook at the circle in the
m ddl e --

MR, HALL: | think | know what you're talking
about. That's a garden shed that sonebody put up.

ZC CHAIR HOOD: Can you put your hand on it, is
that you? Go down, keep coming, right there, goup alittle
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bit. | think everybody can see it now, it's to the right,
to the left, Paul, goup alittle bit.

MR. HALL: Just above the turnaround?

ZC CHAIR HOOD: Right, just above the turnaround
to the right.

MR, HALL: M. Cdarke says that's a garden shed.

ZC CHAI R HOQOD: Let me ask this question, M.
Hall, is it that you don't want to change or is it that --
hold tight, et me nmake sure | ask this right.

Is that you want sonme predictability that the
Applicant is going to do exactly what he says, essentially
when you showed the first one that was approved by the BZA
back in 2018.

Is it a design issue? If it's a design issue, if
the Applicant changed to nore of a design issue of that
nature, that's why |'ve always pushed for the design in the
BZA cases but we haven't gotten there yet.

Is it nore of a design issue, which woul d be nore
acceptabl e? Just tell nme, I'mtryingto figure all this out.

MR. HALL: There is a size issue which is design
but the size of 25 feet, that touches on the covenant. The
design is not an ADU such as the one on F street that |
showed a slide of. The design speaks to residents on two
floors.

That was the original plan that has been changed
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to have residents on the second floor, but the residence on
the second floor seens quite unlikely.

ZC CHAIR HOOD: Let ne just cut you off for tine.

|'ve heard a nunber of different things, so help
us get to where you are.

| came with ny own analysis, it sounds |ike you
don't want change, it sounds like thereis a trust factor and
sonme of this m ght not even have anything to do with what the
Board has in front of it.

So, that's what it sounded like to nme. | may be
wrong and | stand to be corrected but again, that's why | was

trying to get everyone to help us get to where you were and

this whole thing about what w Il never go back there,
eventual ly, stuff will be changed all the tine.

So, that's where | am if I"'mwong, | stand to
be corrected. That's all | have, M. Chairman, thanks.

MR. HALL: The restriction on the deed is what
concerns nei ghbors because their property also has that
restriction in order for it not to be violated. The design
s not in keeping with the neighborhood and the two floors
real ly represent residents.

So, it doesn't seem to us to qualify for the
exception that is requested.

ZC CHAIR HOOD: And | follow the secrets of the
regul ati ons of 253.10, 253.11, | followed that argunment and
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| have nore questions for the Ofice of Planning on that.
Thank you, M. Hall, M. C arke and others, | appreciate your
response to ny questions.

Thank you, M. Chairman.

CHAI RPERSON HI LL: Anyone else from the Board?
Commi ssi oner Putta, can you hear ne?

COW SSI ONER PUTTA:  Yes, | can.

CHAI RPERSON HI LL: Do you have any testinony you
would like to give the Board?

COMW SSI ONER PUTTA:  Yes, | do. Hello, give ne
just a second. Thanks, Chairman H Il and M. Hood, M.
Smth, M. John, | don't have nuch experience with these
I ssues but |istening today |I'mrem nded t hat BZA doesn't get
t hanked by ANCs enough for doing this work.

But thanks for having ne, this project in the
first District of our ANC Conmi ssion, it's actually garnered
nore letters from neighbors than any in ny District in ny
time in the Conm ssion.

I"'mnot a |lawer or a zoning expert at all but I
was el ected by ny neighbors and |I've spoken with dozens of
t hem about this project over the past six nonth, nmaybe nore
by now, and in person.

And |'ve visited the various |locations as well.
| definitely do wunderstand why several neighbors are
concerned and |'ve gotten |lots of comments pro and con. As
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ny neighbor, M. Hall, nentioned, just a few bl ocks away
there is already one approved detached ADU accessory
apartnment building in Berlitz.

It's a small, second-floor apartnment on S Street.
It was approved by the Zoning Board in 2018 over the ANC
Commi ssion's opposition before |1 was elected. Thi s
application is also for a small second-fl oor apartnent.

And no, it's not the sane situation or |ocation.
In the other one it was built above a garage. |In this case,
there is no garage and it doesn't seem |ike just because
soneone doesn't have a garage, they shouldn't be able to have
an ADU | thi nk.

But in any case, | have asked all the neighbors
on S Street over where the other one was built a few years
ago, no one has any concerns about that ADU apartnent, at
| east no one as witten -- at |east one imredi ate nei ghbor
has actually witten to support this project.

Even those who were previously concerned over it
no | onger are and | spoke to the owner there and he confirned
it is not an easy undertaking and does not predict this is
going to be a lot of people doing this, because it's been
very hard for himto actually build it as well.

And in the four years since, no other home in ny
District has built a detached ADU accessory apartnent until
this proposal. | do agree this case is a little different
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and deserves careful consideration by the Zoni ng Board.

Qur ANC Conmi ssion voted last nonth 4 to 1 on a
resolution that | can read but the gist of it was that if you
all think this is according to the code an accessory
bui | di ng, building an accessory apartnent, then you should
approve the project as it's in Berlitz and it's not a
historic District.

And we did also ask you to consider the inpacts
on utilities and national park land, and it sounds I|ike
you're doing so. |'ll nention two other things.

W got so many |letters from nei ghbors, as you've
been hearing, but I'lIl just nmention in addition to the ADU
t hat was built down the street, the nei ghborhood actually had
a formal vote in 2016 on historic designations. You may or
may not know, the Berlitz neighborhood was considering
hi stori c designati on.

And so our citizens' associated issued a very
formal survey that was done | think by paper actually, not
online. And the thing was, what |'ve been noticing is many
of the goals and arguments in favor of that effort are
simlar to many of the points nade by the opponents on this
proj ect .

Not all of them but sone of them are simlar.
Whil e | have not had a chance to do a vote of the neighbors,
| will just refer to that vote a few years ago, where an
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overwhelmng mgjority, 76 percent, said no to historic
desi gnation to preserve things in accordance and conformty.

And | ots of the goals and argunents were sim|l ar,
but I knowthis is a different situation. And just lastly,
| would be remiss if I didn't quickly nmention one | ast issue,
the history of ny nei ghborhood.

| love Berlitz, | Ilove ny neighborhood but
according to our own Berlitz citizen's Associati on website,
when t he nei ghborhood was first devel oped just 90 years ago,
many or nost of the hones had covenants that stated that the
houses coul d not be, quote, sold, rented, or |eased to those
of negro bl ood.

So, for these historic reasons, the nei ghborhood's
di versity has been less than it would otherw se have been.
The Biden Adm nistration, the Bowser Adm nistration, many
cities nati onw de have been supporting and pronoti ng ADUs to
help address affordable housing as well as housing
opportunities for those who have had fewer opportunities in
the past, including people of <color, to live in such

nei ghbor hoods such as m ne.

And | know being a person of color in our
nei ghborhood. | knowit's not directly relevant but | felt
it nmust be said and that is basically all | wanted to say

except for our resolution, which | hope you do have and I did
summarize. And |I'm happy to read it if that's what you'd
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i ke nme to do.

CHAI RPERSON HI LL: It's okay, Conmm ssioner, |
don't think you need to read that resol ution, we have it here
and | appreciate you taking the tinme to conme out here and
it's kind of you to talk about the work that you do. It's
very hard, all the work that you guys do in terns of the ANC.

And so continue with being thankful that there are
Commi ssioners and that you guys are doing the work that
you' re doing. So, thank you as well. Conmmi ssi oner, |
negl ected to ask, did you have any questions of the Appli cant

or the party status in opposition?

COW SSI ONER PUTTA: No, | don't. | think they've
been asked and answered. Initially, this was for a two-fl oor
residential unit, which if I'm not mstaken, is allowed

everywhere but our zone, the two zones 19 and 20.

And fromwhat | understand, that m ght be changed
in the future but in any case, it's not allowed in our zone
wi thout a waiver. And initially, they applied for a waiver
and ANC t hought about it and said this is the first one of
its kind, let's not go with that waiver.

And they w thdrew the waiver and of course, the
guestions are being asked and the Applicant is stating that
he's only living on the top floor and | understand that's a
matter of enforcement. That's why our ANC didn't weigh in
on that question of whether or not we would be Iiving on the
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first floor.

But you may w sh to.

CHAI RPERSON HI LL: Does the Applicant have any
guesti ons of the Conm ssioner?

MR, FARQUHAR: No, thank you, Conm ssioner Putta.

CHAI RPERSON HI LL: | was tal king to your counsel or
but that's okay. |'mglad, | guess, Counsel, you don't have
any questions?

M5. MOLDENHAUER: | agree with ny client. Thank
you for your tinme, especially given howcontentious this was.
| appreciate working with you.

CHAI RPERSON HI LL: Ms. Ferster?

M5. FERSTER. W have no questi ons.

CHAI RPERSON HI LL: Conmm ssioner Putta, did you
have a question?

COW SSI ONER PUTTA:  No, | was sayi ng thanks.

CHAI RPERSON HI LL: Chai rman di d have a questi on.

Are you goi ng to hang around, Conm ssioner, or are you goi ng

to go?
COW SSI ONER PUTTA: | can hang out for a few
CHAI RPERSON HI LL: Because the O fice of Pl anning
I's next, just FYlI. Chairnman Hood?

ZC CHAIR HOOD: All | was going to sinply say is
Comm ssioners Putta, thank you of us an the residents that
you serve are well served so thank you
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COMWM SSI ONER PUTTA: | appreciate you for al
you' re doi ng.

CHAI RPERSON HILL: Can | turn to the Ofice of
Pl anni ng?

M5. FOTHERG LL: Yes, although | can't get ny
canera on. Can you hear ne?

CHAI RPERSON HI LL: Yes, but you know what, Ms.
Fothergill, can we all just take five mnutes real quick?
Let's all take five mnutes real quick and cone right back.
Thank you.

(Wher eupon, the above-entitled matter went off

the record at 4:33 p.m and resuned at 4:42 p.m)

BZA CHAIR HILL: Okay, great. All right, let"s
all come back together. Mr. Moy, 1"m calling us back, okay?
We"re at 4:41. Okay.

MR. MOY: Okay, that"s fine. Thank you.

BZA CHAIR HILL: Okay, great. Thank you. Let"s
see. Ms. Fothergill, could you please introduce yourself and
give us your report?

MS. FOTHERGILL: Happily. Good afternoon,
Chairman Hill and Members of the Board. [1"m Anne Fothergill
with the Office of Planning for BZA Case 20505. The Office
of Planning has recommended approval of this special
exception for an accessory apartment use in the R-20 zone.

I will note that when the OPR report was filed iIn
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September the Applicant has requested a waiver to allow two-
story residential use. And that has been withdrawn. So the
recommendation of approval is just for the special exception
for the accessory apartment use without any wailvers.

I also will note that the accessory building, if
It meets certain criteria, are matter of rights. Would be
matter of right iIn its zone. And it In fact meets those
criteria related to size and height. So i1t"s 450 square foot
footprint maximum and 22 feet and two-story maximum.

So this accessory building can constructed as a
matter of right. And i1t can be used as an accessory
apartment that needs a special exception in the R-20 zone.

There was specific review criteria for the special
exception under Subtitle U, Section 253. And then there are
also the general special exception criteria.

And 1 am happy to go through the review criteria.
I know you all have seen the OPR report. 1 also could rest
on the record and take questions. Whatever you prefer.

BZA CHAIR HILL: That"s probably good. Just go
ahead and rest on the record and questions for now because
I think we"ve all read through the report quite extensively.

Let"s see. Does the, 1"m going to do the
Applicant and the party status fTirst and then 1"m going to
go to the Board. Does the Applicant have any questions of
the Office of Planning?
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MS. MOLDENHAUER: No. Thank you for your report.

BZA CHAIR HILL: Ms. Ferster, do you have any
questions of the Office of Planning?

MS. FERSTER: No questions.

BZA CHAIR HILL: AIll right. Does the Board have
any questions of the Office of Planning? Sure, go ahead, Ms.
John.

VICE CHAIRPERSON JOHN: Thank you. So there was
a question raised about whether the, a separate building
could be built on the tax lot. Did you have a response to
that?

MS. FOTHERGILL: So 1 saw that question in the
filings. And this is a self-certified application so we
review what the Applicant has determined the new relief for
and the criteria that are applicable.

They would, my understanding is they would need
to convert the tax lot to a record lot. And my understanding
iIs that that process of creating the record lot has,
standards would have to be met. And I don"t know the answer
about whether or not this nonconforming lot width would meet
the criteria.

But the Applicant has self-certified that they
don®"t, they didn"t request that relief. They can request
that relief later if they went to the subdivision process and
found that they needed 1it. It"s also possible that the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




© 00 N oo o b~ w N B

[
)

12
13
14
15
16
17
18
19
20
21
22
23
24

25

99

Applicant has had a meeting with the Zoning staff at DCRA and
has an answer to that question. But It was not part of this
application.

VICE CHAIRPERSON JOHN: Okay, thank you.

BZA CHAIR HILL: Ms. Moldenhauer, do you have an
answer to that? Has he met with the Zoning staff and you
think that you guys are going to get a record lot?

MS. MOLDENHAUER: We have met with Zoning staff
and we do believe that record lot could be obtained by right.
We"ve reviewed the regulations and the regulations indicate
that we would not be increasing any non-conformities. The
lot width is -- the lot width is known and will not be
changed by the subdivision of lot.

BZA CHAIR HILL: Okay. So the answer was yes to
that one. Mr. Smith, you had a question?

MEMBER SMITH: Okay. |1 had two questions. And
I think the Tfirst question that 1 have is based on some
testimony that we heard a little earlier regarding size of
the accessory building, even before we get to this question
about the special exception.

Under Subtitle D, Chapter 50, regulating accessory
buildings within residential zones, 1t does speak to about
how large an accessory building can be relative to a primary
structure. Can you speak on that?

The size of this accessory building even before

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




© 00 N oo o b~ w N B

[
)

12
13
14
15
16
17
18
19
20
21
22
23
24

25

100

you get to this question about accessory dwelling unit, vis-
a-vis the principal building?

MS. FOTHERGILL: Yes. |In this case the accessory
building would be located behind the principal building.
Behind an entire row of row dwellings. So out of site from
the street.

It is smaller in square footage. It is lower iIn
height. And we don"t, there are no calculations for
determining that sort of --

MEMBER SMITH: What subordinate means? That"s
what you --

MS. FOTHERGILL: Yes, secondary subordinate. But
Iin this case it would seem to -- those general criteria of
square footage, height, location on the site. And so, yes.
That®"s --

MEMBER SMITH: So can | ask a sub-question of
that, just to get into some additional facts on what you just
state. What 1s the square footage of the principal building
and what"s the square footage of the accessory building iIn
question?

MS. FOTHERGILL: 1 do have that somewhere. And
It may be that the Applicant has i1t at their fingertips. The
accessory building has a footprint of 450. And the second
story 1is smaller. So 1t"s under 900. I think 1t"s
something, eight something. But i1f someone knows the exact
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number, 1f they can chime iIn. And then the principal
dwelling is over 1,000 square feet.

MEMBER SMITH: Over 1,000 square. So relative,
what, 40 percent of the size of the principal building.
Okay .

My next question deals with 253.8, because it does
say that under U, 253.9 that an accessory apartment within
the R-19, R-20 should be subject to the restrictions of
Subtitle U, 253.5 through 253.8, including those Subsections
A and D.

My question relates to the design of the interior
Tirst Tloor space. Labeled, as labeled on the plans it says
that it"s recreational. In the analysis of the Office of
Planning, does that still meet the provisions of the
accessory building regulations?

MS. FOTHERGILL: So we also had that question.
The plans now show a storage. But we actually did discuss
this with the zoning administrator to determine iIf In fact
they needed the waiver from 253., I"m sorry, the one that
says second story only. Oh, 253.9(a).- And the zoning
administrator confirmed that it would not need a wailver.

MEMBER SMITH: Okay. Did he elaborate on the
reason why?

MS. FOTHERGILL: Well, he said that the accessory
apartment living area is only on the second floor of the
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building.

MEMBER SMITH: Okay. My next question is, also,
maybe the zoning administrator had interpretation of that.
Does that second floor living space, can it be accessible via
the interior of the first floor?

MS. FOTHERGILL: We also noted that 1i1n our
communication with him and again, he determined that it would
not need a waiver, that it met that criteria.

MEMBER SMITH: Okay. AIll right. That"s all the
questions that I have for now. Thank you.

BZA CHAIR HILL: Okay. Ms. Fothergill, what about
the whole thing about the windows and the balcony? How --

MS. FOTHERGILL: I --

BZA CHAIR HILL: -- the windows in the balcony,
particularly that bump out?

MS. FOTHERGILL: So | heard that discussion.
Again, these regulations that we are reviewing today for the
special exception are specifically about the apartment use.
And so In this case the applicant has stated that the
apartment use is In the second floor.

So 1 don*t know that the windows on the Tfirst
floor fall under this category. They*"re a part of the
accessory building, but not the accessory apartment.

BZA CHAIR HILL: So 1 guess then maybe this is a
question for the zoning administrator, I don"t know. 1 mean,
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so you could have a balcony and windows on a storage level
but not on the apartment level without a waiver?

MS. FOTHERGILL: The zoning administrator saw the
plan.

BZA CHAIR HILL: Okay.

MS. FOTHERGILL: You know, again, it"s self-
certified when they --

BZA CHAIR HILL: That"s all right, 1 got you.
It"s okay. All right. | love the legal answers that 1 get
from everybody.

Okay. And that the first floor has to be owner
occupied, correct?

MS. FOTHERGILL: The accessory apartment and the
principal dwelling, the owner has to live iIn one or the
other.

BZA CHAIR HILL: Right. Right. Okay. Got it.
Okay. All right. And, Ms. Moldenhauer, and this is one that
I*m a little confused on as well and I"m going to ask you,
I might do OAG, I"m sorry, not OAG, I might actually do legal
now at some point and whoever has to go to 6:00, we"ll see
what happens or wherever this goes because 1 am a little
curious now as to how much we do get to ask about other
properties and things.

In order for this to work your client has to live
on that first floor. In order to meet the regulations,
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right?

And so i1t confuses me, and this is what 1"m not
sure either, and I can ask you, I can ask the client. |1
mean, your client owns the one next door, right?

And currently your client is living in the one
next door and is using the ADU, I"m sorry, gets to rent out,
he gets to rent out, he gets to rent out the one below, 1
guess I"m asking a question, gets to rent out the one below
because he lives in that building? You"re on mute.

MS. MOLDENHAUER: 1I"m on mute. What the intent
of my client is, is to move out of the building he currently
lives in, rent that entire building as a single-family home
and then move iInto the ADU and rent out the principal
dwelling as his property. The property.

And then he would get the revenue, the whole
intent of ADU is to have the revenue from both the house that
he lives in now, as a single-family home, rent that out, and
then the rental of the principal dwelling for him to be able
to then live and retire on. And live in the ADU.

BZA CHAIR HILL: Got 1t. And this i1s totally
fine. 1 just want to make sure the Board understands what"s
going on, right? Okay . And again, what your client
currently is doing. And so, okay. That"s all I kind of, a
little bit, had a question on.

Does the Board have more questions of the Office
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of Planning? Okay.

All right. Does the Applicant, oh dear, I already
did that. Commissioner, did you have any questions of the
Office of Planning? Did I ask, | can"t remember. 1 can"t,
sorry.

COMMISSIONER PUTTA: Thanks for asking. No. 1
really did appreciate all the work on this.

BZA CHAIR HILL: Okay. Mr. Young, is there anyone
where who wishes to testify?

MR. YOUNG: Yes, we do.

BZA CHAIR HILL: And how many do we have, Mr.
Young?

MR. YOUNG: We have five.

COMMISSIONER PUTTA: Oh, could I just ask one
quick gquestion?

BZA CHAIR HILL: Sure. Go ahead, Commissioner.

COMMISSIONER PUTTA: I apologize. Ms. Fothergill,
I really appreciated you talking to me about this iIn the
early days because i1t was very confusing. Specifically the
fact that just this zone, correct me if I"m wrong, Is this
the only zone in all of D.C. where you can"t live on both
floors? Is that right?

MS. FOTHERGILL: The R-19 and R-20. Two zones.

COMMISSIONER PUTTA: Right. Right. And R-19 1is
right in my neighborhood as well. In my ANC.
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Basically my ANC 2E is the only place in all of
D.C. where you can*t live on both floors, right?

So the thing about being forced to live on the top
floor, i1t never made sense to me, Chair Hill and the other
Members of the Board, if you have, and, sir, Mr. Hood, you"re
on Zoning Commission, you all write the rules, please
consider this in future stuff. What if you like have a
broken leg or you can*t climb stairs very well, you"re
required to live on the second floor. |1Is that right, Ms.
Fothergill?

Unless you get a waiver, which is -- unless you
get a waiver, you must live upstairs and climb stairs. You
are not allowed to live on the first floor of an ADU in R-19
and R-20 anywhere in R-19 or R-20.

You can®"t live on the first floor, even if you
have a broken leg or if you can*t climb stairs, unless you
get a waiver. 1Is that right? You®re on mute. You“"re on
mute.

MS. FOTHERGILL: So sorry. Yes, that is correct.
It"s the regulatory that you"ll only be permitted on the
second story of a detached accessory building.

COMMISSIONER PUTTA: It"s just so strange. 1
don"t know i1f it escaped notice or what, Mr. Hood and Mr.
Hill and everybody else. Ms. John and Mr. Smith. If you
could just consider that for a moment and consider that for
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the future as well. Thank you. Chairman Hood.

ZC CHAIR HOOD: Yes, 1 didn"t want to say
anything, Commissioner Putta, because | wanted my, | saw that
Ms. Fothergill, how did we get to that. Because | can"t
remember everything we did in the ZR.

COMMISSIONER PUTTA: Right.

ZC CHAIR HOOD: Because it took us nine years to
get i1t written.

COMMISSIONER PUTTA: Right.

ZC CHAIR HOOD: I do know at some point, at some
point | believe, Commissioner Putta, 1 believe that the
reasonable accommodations may come into place like 1T you®re
handicapped. But that®"s something I would have to, we would
have to research.

But I often too, Ms. Fothergill, I want to put
that in my parking lot. | think look at the legislative
history of how we even did that and why we did that. I
wasn"t going to ask that, but since you brought it up |
figured 1 would ask.

I didn"t want to ask because 1 was wondering,
well, who thought of that. Then I said, well, 1 was on the
commission so obviously we did 1t for some reason. But I
don"t know.

COMMISSIONER PUTTA: We were talking about it
amongst ourselves on here and we were thinking maybe i1t had
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something to do with assuming there were garages and so you
kept the parking space or something. But 1 mean, not
everybody has a garage. And you should not be able to do an
ADU just because you don"t have a garage.

ZC CHAIR HOOD: And I wonder if the public or some
of your neighbors or not, I don"t know, somebody must have
advocated for 1t. 1 don"t know, we®"ll figure out how we got
there.

COMMISSIONER PUTTA: Perfect. That"s also what
we figured.

BZA CHAIR HILL: Ms. Moldenhauer, why did you guys
pull asking for the waiver for the Tirst floor?

MS. MOLDENHAUER: Because the ANC told us that
they would not support it.

BZA CHAIR HILL: Right.

COMMISSIONER PUTTA: My colleagues have -- saying
that they were seeing fTor the Tfirst time a brand new
building. And they weren"t sure of what the implications
would be and all.

And we put, | told them that you®re willing, you
can push for it, but our ANC has reservations so they told
us no.

BZA CHAIR HILL: Okay. So that"s number one. And
then, Ms. Moldenhauer, if you did have that first floor then
you wouldn"t have to be worried about the balcony or the
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window issue that®"s iIn the regulations, or at least the
question that 1°ve been asking, correct?

MS. MOLDENHAUER: If you®"re jumping to me for,
because I would like to answer some of those questions that
have come up. I can show you on the slides how that"s
compliant.

BZA CHAIR HILL: That"s okay. My question was,
I"ve answered my own question I think. Which is that, 1f you
had not pulled the waiver request, one second commissioner,
iIT you hadn*t pulled the waiver request for the first floor,
than the issue about the balcony and the window would not be
in play, and 1 think that"s accurate.

Commissioner Putta, what did you have?

COMMISSIONER PUTTA: On last thing. Mr. Hood and
everyone else, one other very strange thing about this
restriction iIn our zone is, not only do you have to live on
the second floor, you have to climb the stairs and go up, but
you also can®"t build a one floor ADU.

IT someone wanted to just make a one floor ADU,
a very small living space in their backyard, they“re not
allowed to and live in 1t. Isn"t that right, Ms. Fothergill?

You can"t build just one Tloor. So please
consider this for the future. It"s very strange. That"s
right, right, Ms. Fothergill?

MS. FOTHERGILL: I mean, the regulations allow
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two-story structure. And allow 22 feet in height. But they
do say that an accessory apartment shall only be put on the
second story.

COMMISSIONER PUTTA: Yes.

ZC CHAIR HOOD: So again, Commissioner, Mr.
Chairman for you, Commissioner Putta, I"m going to ask Ms.
Fothergill to help me remember. 1 do want to go back to the
team that put these together, and 1 was part of it.

I don"t want us to read, | always like when
Commissioners come down and we find things that may
potentially be a problem or an issue. And let"s look at
that. Let"s revisit that. And I would ask Ms. Fothergill
and Ms. Steingasser as well to, let"s work on that. And
let"s look at the legislative history of why we did that.
There had to have been a reason. So why did we do that.
It"s a good one. Thank you.

COMMISSIONER PUTTA: Thank you.

MS. MOLDENHAUER: To Mr. Hood, Hill"s question,
not Hood, sorry Commissioner Hood, Mr. Hill"s question about

the balcony. 1 don®"t think with or without the waiver it

changes anything. B says, any balcony. There 1i1s no
balconies on the project. There is a patio, but not a
balcony.

And then, or projecting windows. Meaning like a
projection that creates livable space outside of the
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footprint. |In the city you can have a bay projection and you
can have your, part of your living room in the bay projection
that kind of hoovers over public space. The whole point is
that you can®t make the space bigger than the 450 by creating
a projection or a balcony.

And then also then the section says, shall not
face a principal building. The small bay window is facing,
not the principal building. And even the lower level step
Is not facing the principal building. So no matter what,
253.9(b) i1s compliant.

BZA CHAIR HILL: Ms. Fothergill.

MS. FOTHERGILL: Yes.

BZA CHAIR HILL: So, 253.11, right? That"s what
I*m asking about.

MS. FOTHERGILL: Yes.

BZA CHAIR HILL: And they are compliant with
253.11. There are no balconies or projecting windows
proposed for the accessory apartment, correct?

MS. FOTHERGILL: That is what they are stating iIs
self-certified. But yes, the accessory apartment is the
second floor and it does not show balcony --

BZA CHAIR HILL: Right. And I"m sorry, maybe I™m
being confused with a balcony like deck, you know. When 1
saw the plans 1 thought 1t was a projecting window on the
first floor, which 1s currently storage. But the fact that
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I*m looking, Ms. Fothergill, the fact that it"s storage means
that i1t"s not an accessory apartment and therefore 1is
compliant. 1Is that what the Office of Planning is trying to
tell me?

MS. FOTHERGILL: That is sort of, as you connect
the dots, yes. Because the accessory apartment use, which
Is what you"re reviewing here, is the second floor. And the
window, which may or may not be considered a project window,
and the deck, which may or may not be considered a balcony,
are on the first floor.

BZA CHAIR HILL: Got it. Okay. And the zoning
administrator will determine whether or not they are in,
whether those are balconies and projecting windows?

MS. FOTHERGILL: As this goes through permitting
all of this will be reviewed. And iIf anything doesn®t comply
they would need to return to the BZA. But it i1s self-
certified. And the application did not request a relief
from.

BZA CHAIR HILL: Okay. And the Office of Planning
originally, when they were requesting relief, 1'm sorry,
requesting a wailver TfTor the Tirst floor, the Office of
planning was in support of that waiver, correct?

MS. FOTHERGILL: That i1s correct.

BZA CHAIR HILL: And that is what this design, the
design hasn"t changed, meaning they, basically it hasn"t
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changed, right? In terms of --

MS. FOTHERGILL: Yes.

BZA CHAIR HILL: -- is still there, the projecting
window, or whatever you want to call i1t, was still there,
correct?

MS. FOTHERGILL: Yes. Only on the interior has
it changed.

BZA CHAIR HILL: Got it. And right. And so,
okay. All right. So | don®"t have any more, oh yes, that"s
right, we were at public testimony.

All right. Mr. Young --

MS. FERSTER: Mr. Chair? Chairman Hill?

BZA CHAIR HILL: Sure.

MS. FERSTER: If I may, can I ask the OP a follow-
up question to your question?

BZA CHAIR HILL: You can ask, Ms. Ferster. Sure.

MS. FERSTER: Yes. Thank you. Ms. Fothergill,
I understand that your position is that the regulation, it
says that you can®"t have a projecting window or balcony is
not applicable because they are only requesting an ADU on the
second floor use.

So, just to transpose that, then it would be
applicable 1T there were, 1Tt they were asking for a waiver
and requesting that the full two-story be used as a accessory
dwelling unit?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




© o0 N oo o b~ w N B

[
=)

12
13
14
15
16
17
18
19
20
21
22
23
24

25

114

MS. FOTHERGILL: 1 think 1t comes down to, as the
Applicant®s Counsel said, the balcony and projecting window,
whether or not qualify as those features. And then whether
or not they need a waiver for that.

MS. FERSTER: Correct. But just assuming they do
qualify, that the deck iIs more than, you know, meets the
definition of what they call a patio, meets the definition
of a balcony and that the window that appears to be
projecting is in fact projecting.

IT the Tirst level, 1T no waiver requested, then
they would also need a special exception to have those
features?

MS. FOTHERGILL: It is up to the zoning
administrator for interpretation. And I can®t really answer
it. So self-certified applications, they didn®"t request
relief from it. They have now in fact limited the apartment
use to the second story. But ultimately, when it got
reviewed i1n permitting, that is when i1t would be reviewed by
DCRA.

MS. FERSTER: Okay, thank you.

BZA CHAIR HILL: Ms. Moldenhauer, what are on
those other back lots? Are they just, are there a bunch of
sheds back there, are there people don"t have sheds?

And Mr. Farquhar might be able to answer that
better, I don"t know. You"re on mute, Mr. Farquhar.
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MR. FARQUHAR: I"m happy to answer that, Chair
Hill. 1t°s -- the majority of back lots have sheds.

BZA CHAIR HILL: Okay.

MR. FARQUHAR: OFf varying sizes.

BZA CHAIR HILL: Okay. Okay. Let"s see. All
right, Mr. Young, could you bring in the witnesses. And, Mr.
Young, are they all in one way? Is everybody on the same,
support or opposition, you don"t know?

MR. YOUNG: They are all in opposition.

BZA CHAIR HILL: Is there anybody here in support?

MR. YOUNG: No.

BZA CHAIR HILL: Okay. Can you give me their
names when you bring them in please? Just their last name.

MR. YOUNG: Tremaine Gregory, Lenore Rubino, David
Bachner, Kathy Spencer, who is calling in on the phone, and
Ann Carper.

BZA CHAIR HILL: Carper?

MR. YOUNG: Carper.

BZA CHAIR HILL: Carper, got it. Yes. All right,
let"s do Ms. Spencer first because she i1s on the phone. IT
you can let her in, Mr. Young.

Ms. Spencer, can you hear us? Ms. Spencer? Ms.
Spencer? Mr. Gregory, can you hear me?

MS. GREGORY: Yes, I can hear you.

BZA CHAIR HILL: 1Is this Gregory or Spencer?
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MS. GREGORY: No, my name is Tremaine Gregory.
I"m a woman.

BZA CHAIR HILL: Oh, great. Okay, Ms. Gregory.
Can you go ahead and give me your name and address for the
record? And then you®ll have three minutes to testify.

MS. GREGORY: Okay. 1 don"t know how to put on
my video, 1*m sorry.

BZA CHAIR HILL: That"s all right.

MS. GREGORY: Okay. Anyhow. Yes, my name 1is
Tremaine Gregory and my husband and I owe 1937 39th Street
with our two children. We live with our two children. One
Is 2 years old and the other is 6 years old. And I"m here
to make a statement iIn opposition to this project.

So our house is within the 200 foot radius of the
proposed dwelling. We bought our house four years ago,
moving from nearby Grover Park.

We were not planning to buy, or sorry, we were not
planning to buy a different house than the one we were living
in, but when on a whim my husband came to see 1937 and saw
the back lot, he iInsisted they came see the house next day.
And when we arrived and saw the back lot we actually saw our
neighbor, one gardening on one side and another playing with
their Kkids on the other side, 1 told my husband that we
should probably see the inside of the house to make sure it
was 1In good enough shape, but that I was already sold. This
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was the kind of place where I wanted to raise our Kkids.

And just to comment a little bit more on what Mr.
Farquhar described as the back lots, 1t"s full of sheds, but
it"s all green space. | mean 1t"s, we can see the Washington
Monument from the backs of our house. 1t just looks out into
no buildings. It"s really a spectacular and very, very
unique place. We"re not talking about just any other block.
And that®"s really why we choose to buy a house back there.

So when we purchased the house we understood that
we essentially entered into a contract of sorts with our
neighbors via the green space covenant. And I*m actually a
wildlife biologist by profession, so forgive me if I’m using
any of the wrong vocabulary.

But 1 really appreciate green space. And 1
appreciate the buck that we saw the other day out the lot
back window. The foxes that run back and forth in the alley.

And so, as far as | understood i1t, that contract,
that covenant, prohibited any of us from building residential
buildings on the land behind the houses without the consent
of the others within the covenant to break the covenant. So
In this case, this project would break that covenant against
the will of the other nine parties within the covenant, and
against the wills of four out of the five neighbors within
the other, the covenant on the other side of the alley.

So what 1 don"t understand is why the covenant,
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concept of this covenant exists in the first place if there
iIs no way to uphold i1t. Why did we buy a house with green
space for our kids and a quiet alley where they can learn how
to ride their bikes based on the understanding that another
row of houses could be built behind 1t, when that was indeed
a possibility. So how is 1t that merely by subdividing one
can make that contract completely void.

And I find the statement that this project will
not create a precedent very (technical difficulties.) We
have received several requests from unknown buyers in the
mail recently to buy our back lots. And surely those are,
those buyers are waiting the breaking of the covenants to
start buying up and developing the back lots.

I think that Mr. Farquhar said that this is not
creating a precedent, and 1 deeply, deeply disagree. They
can easily build houses all along these back lots. Some are
a lot flatter than others and will not have the same slope
Issues that are at the very northern part of the alley where
Mr. Farquhar lives.

So another argument has been made about this
proposal that it provides affordable housing. Something that
he obviously needs. Let"s be realistic about this. This is
not going to be affordable housing.

BZA CHAIR HILL: Ms. Gregory, just to let you
know, you"re running out of time so | just want to make sure
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that --

MS. GREGORY: Okay.

BZA CHAIR HILL: -- we get into your testimony
there. You®"ve ran out of time.

MS. GREGORY: Okay. Well, I*m sorry, 1 don"t
think that this will be affordable housing. And I just want
to say that, I wanted to address Mr. Hood"s question about
why are we upset about this. And I think you can hear it in
my voice.

I bought this house to have a green space for my
children. And Mr. Farquhar is taking that away from us. |1
want my neighbors to be happy. I voted against the
historical designation because 1 think people should be
allowed to do what they want on their property. But this
breaks an agreement that we have as neighbors. And 1
disagree.

BZA CHAIR HILL: Okay.

MS. GREGORY: Thank you.

BZA CHAIR HILL: Thanks, Ms. Gregory, for your
testimony. Let"s see, Mr. Rubino or Ms. Rubino.

MS. GREGORY: Oh, here"s my face.

BZA CHAIR HILL: There you go. All right. Better
late than never. Mr. Rubino, Ms. Rubino? We can®"t see you.

MS. RUBINO: Hi there.

BZA CHAIR HILL: Hi. Can you introduce yourself
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for the record please?

MS. RUBINO: Yes. My name iIs -- good afternoon,
Chairman Hill and Board Members of the BZA. My name 1is
Lenore Rubino and I have lived at 1955 39th Street, a few
doors down from the Applicant, for 24 years. |I"m a former
certified public account and currently a licensed real estate
agent. Lastly, 1 was president of the Burleith Citizens
Association for almost ten years.

BZA CHAIR HILL: Ms. Rubino, I got you. 1 see
where you"re living. 1 just want to make note of the time
for your testimony. That®"s all 1 wanted to mention to you.

MS. RUBINO: Okay. 1 have sold over 70 Burleith
homes over the course of my career. In addition, 1 have sold
and leased a number of houses on the 1900 Block of 39th
Street, which we are discussing here today.

My experience in the neighborhood runs deep.
Appraisers call me to discuss the value of the Burleith
properties they are appraising. Over the course of my career
I have come to know the unique value of each block of
Burleith.

For example, the 3500 Block of S & R Street enjoys
a bump up in value due to their proximity to Georgetown.
Likewise, the 1900 Block of 39th Street enjoys a bump up in
value for buyers that value nature green space, peace and
tranquility.
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The 1900 Block of 39th, 38th and west of 37th each
have separately deeded lots, green lots, behind their houses.
Only the lots on the 1900 Block of 39th Street carry the non-
buildable restrictive covenants. Any buyer purchasing here,
In part, does so because of the restriction which maintains
the green lots.

One only needs to look at Exhibit 93 from the
Cohen®s, who recently purchased 1947 39th, and Exhibit 62
from Kathy Spencer, who just purchased 1941 39th to see they
purchased in part because the green space would be preserved
In perpetuity.

In the last six months | have represented the
sellers of 1941 39th, 1919 and 1936 38th. And the additional
green lots are something many buyers comment on adding to the
value of their properties.

The restrictive covenants 1s something the
settlement company must inform a buyer of when homes are
purchased. It is a settlement companies do to research
title, covenants, restrictions, et cetera, especially before
title and insurance can be purchased. Or issued.

Number of attorneys, including settlement
attorneys, informed me that no uncertain terms that covenants
run with the land. Even 1t lots are combined, as the
applicant has done.

Please see Exhibit 94 for Attorney Reed Sexter®s
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letter to the Applicant informing him that the majority of
the owners of the green lot intend to sue to enforce the
covenant. We hope it will not come to that, and the members
of the BZA will recognize the legitimacy of the covenant as
title insurers and their attorneys have.

The back lots remain free of residential buildings
as an important part of their value. I urge you not to
approve the applicant building a house on the rear green lot,
which clearly violates the restrictive covenant and the
benefit of the green space that we all not only enjoy, but
paid considerable sums for. Thank you.

BZA CHAIR HILL: Thank you, Ms. Rubino. Let"s
see. Ms. Bachner, Bachner, Mr. Bachner?

MR. BACHNER: Yes. 1It"s David Bachner.

BZA CHAIR HILL: Great. Can you 1introduce
yourself for the record please, sir?

MR. BACHNER: Yes, certainly. My name is David
Bachner. And 1 am speaking on behalf of my wife, Forrest
Bachner, and myself.

BZA CHAIR HILL: AIll right, Mr. Bachner, you will
have three minutes to give your testimony.

MR. BACHNER: Okay. For more than 40 years we
have owned our home at 3818 B Street Northeast, a half block
from 39th Street and a three minute walk from the property
under discussion. Prior to that, iIn the 1970"s, we each
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lived in separate homes on the 39th Street Block where the
Applicant®s property is located. A block noteworthy for
undeveloped back lots that are subject to the restricted
covenant stating that "all lots not facing 39th Street will
not be used for residential purposes.”

From our personal experiences living there,
Forrest and 1 well understand the enjoyment that views of
Rock Creek Park, as well as the recreational and gardening
opportunities provided by these underdeveloped lots offered
to the block®s residents, we would hate to see this green
space violated. Not only for the sake of the people who live
there, also for the wider Burleith community that many
pedestrians crossing between reliefs in Glover Park and
hikers walking from 37th, Street up through the park trial
to the upper park, and 39th Street.

More specifically, we object to the proposed
project as i1t would essentially invalidate the terms of a
legal document of convents governing the use of private
property. |If that legal document can be i1nvalidated, than
what 1s to stop the invalidation of other legal documents
governing private properties throughout Burleith and the
district in general.

Finally, given the very existence of the covenants
we question why this application for a project in apparent
violation of the covenant is being considered at all. Thank
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you for your attention.

BZA CHAIR HILL: Thank you, Mr. Bachner. Let"s
see, Ms. Spencer, did we get a chance to get you on line?

MS. SPENCER: Hi. [I"m here.

BZA CHAIR HILL: Great. Could you 1introduce
yourself for the record please?

MS. SPENCER: Yes. |I"m Kathy Spencer. And 1 --

(Simultaneously speaking.)

MS. SPENCER: -- would like to --

(Simultaneously speaking.)

BZA CHAIR HILL: -- you --

MS. SPENCER: -- at 1941 39th Street.

BZA CHAIR HILL: Okay.

MS. SPENCER: Northwest. Okay. Thank you, Mr.
Chairman and Members of the Board. Five months ago |
purchase the home on 39th Street, which borders the National
Park. And such a unique green space fTor the homes in
Burleith. More importantly, the purchase of my home also
included the deeded green lot protected by the longstanding
covenant.

I want to speak to the common discriminatory
language and many of the covenants at the time. |1 asked the
lawyer to look for discriminatory language in the covenant
for 39th Street and 1t was found that the 39th Street
covenant In no way referred to raise the restrictions on any
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group of persons for any reasons. And i1t 1s racially
neutral.

I strongly opposed the building of any apartments
or dwellings on the green lots behind each of our homes. The
domino effect that could result from one house being built
on the lot would be heretofore unimaginable consequences of
a breach of our protected deeded covenant.

The alley behind our home would become a congested
and busy, dangerous street with cars coming and going behind
our homes. And i1t would be especially dangerous for
children.

And like others, 1 bought my property with the
knowledge of the covenant. And that the covenant would be
enforced. And the belief that no residential use could be
made of the properties with no frontage on 39th Street. And
I wouldn®"t have purchased this property if this covenant were
not present and enforceable.

So, allowing residential use of lots not fronting
39th Street will change the character of the neighborhood in
ways 1 would not have agreed to allow. D.C. law will enforce
covenants unless there exists a valid legal reason not to do
so. That i1f covenants are old, they are outdated and should
be, not be enforced. D.C. law does not take that position.
And neither do I. Thank you for your time.

BZA CHAIR HILL: Thank you, Ms. Spencer. Let"s
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see, Mr. Carper? Or Ms. Carper. Can you hear me?

MS. CARPER: Yes, I can. Can you hear me?

BZA CHAIR HILL: Yes. Could you introduce
yourself for the record please?

MS. CARPER: Yes. Thank you. My name is Ann
Carper. My partner, Beth McKinnon and I live at 1935 39th
Street, which she bought 25 years ago iIn 1997, iIn part
because of the restrictive covenants.

Our October 2021 Iletter of opposition to the
Applicant is Exhibit 65. Our house is one house beyond the
200 foot limit required for BZA neighborhood notification.
The five houses at our end of the alley, opposite from the
Applicant®s end, are governed by similar, but separate
covenants, dating from 1940, that also prohibits residential
construction across the alley.

We have been following this case with interest,
and frankly with trepidation. And we have plenty of company.
Of the 15 homeowners south of the Applicant®s combined
properties, 13 of us have written iIn opposition. A 14th has
expressed his opposition to me verbally.

Approval of the Applicant®s alley house will set
a precedent for residential construction all along the alley
that can never be undone. Last year the Applicant told me
that the other alley lots are large enough to accommodate
ADUs, hence we have nothing to fear from the slippery slope.
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But as we know, anyone is free to request a special exception
to existing zoning regulations and to purchase and combine
the alley lots since they are separately deeded.

Since the Burleith Citizens Association began
tracking special exception requests in 2017, all of the one
in Burleith have been approved by the BZA, thus we reasonably
fear that approval of this application will set a precedents.
We cannot imagine the congestion, total change of character
and loss of trees and green space if the current owners sell,
new owners potentially build up to 15 permanent dwellings
across the alley. An alley 1 should mention the dead ends
at both ends, and is acceptable only by a short and narrow
alley perpendicular to 39th Street.

In closing, this case i1s not about Burleith®s
racial covenants of the past, which my ANC Commissioner
weirdly persists in linking with this case in which never
applied to our alley. It 1s also not about increasing
affordable housing, which i1s the goal of the Mayor®s new
residential accessory apartment program.

IT the Applicant moves from i1ts current house Into
his alley house he will be able to rent out his current home
for upwards of $4,500 a month. And this is not about
NIMBYism, rather it is about relying on promises made more
than 75 years ago to protect and preserve the natural
environment across our alley. A goal in keeping with the
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Mayor*®s sustainable D.C. 2.0 plan. Please do not approve
this applicant. Thank you.

BZA CHAIR HILL: Okay, thanks, Ms. Carper. Hey,
Ms. Carper, I*"ve been meaning to ask. It"s a paved alley
back there, correct?

MS. CARPER: Yes, it"s paved. And then also, D.C.
Water has installed green alley paving for part of it on each
side of that, of the dumbbell.

BZA CHAIR HILL: Okay. Okay. Okay. All right,
let"s see. Mr. Young, you said you had one more person?

MR. YOUNG: That"s correct. | brought her on.
That"s Carolyn Ehardt.

BZA CHAIR HILL: Ebhardt?

MR. YOUNG: Yes.

BZA CHAIR HILL: Ms. Ehardt, can you hear us? Ms.
Ehardt?

MS. EHARDT: Okay, unmute. Okay.

BZA CHAIR HILL: No, we can hear you.

MS. EHARDT: All right.

BZA CHAIR HILL: Can you hear us?

MS. EHARDT: Yes. Can you hear me?

BZA CHAIR HILL: Yes. Could you go ahead and
introduce yourself for the record with your address? And
then you"ll have three minutes to give your testimony.

MS. EHARDT: Okay. I am Carolyn Ehardt. My
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husband and 1 are retired senior citizens who own our home
at 1943 39th Street. And our additional restricted use lot
across the alley.

When we purchased what may very well be our final
home i1n 2012 we knew there were binding restrictions on the
use of our property. And that of homeowners around us in the
neighborhood.

But we view these not as restrictions, but as
legal protections for the uniqueness of our property in the
neighborhood, as well as our property value. And I can talk
in personal terms about how important the uniqueness of our
neighborhood is and these protected qualities. Including how
valuable those have been to our well-being over the last two
years for two senior citizens who have been isolated in our
home because of the pandemic.

But I want to focus, as my other neighbors have,
I think importantly, on this restrictive covenant. That we
believe to be a priority in this case.

We believe that the legal protections attached to
all of our rear lots, included that of the Applicants,
prohibit even consideration of the application because 1t iIs
for construction of an illegal structure. A residents 1iIn
terms of use.

The preexisting verified standing restrictive
covenant expressly forbids residential building by any of us.
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And therefore this application, a priority, appears to us to
be nonconforming with legally binding use restrictions on the
property.

So with all due respect, we believe that should
the BZA approve this application, this would be done with
fully cognizant that this is sanctioning an illegal use. And
by doing so, knowingly ignoring at best, or willfully
overriding the protections provided to all of us collectively
as owners of these restricted use lots.

In researching this I spent a lot of time looking
at zoning regulations trying to understand them, trying to
educate myself. And one of the things that 1 came across are
the rules of ethics which govern the activities of the BZA.
And I think they“"re relevant here. And I hope that they can
be considered.

And please, I do not, in any form or fashion, want
to be perceived as preaching to you. 1 do not want to. It"s
simply that 1 believe the rules of the ethics of the BZA
apply here.

It"s stated that Members of the Board should avoid
all actions which might result in or create the appearance
of a list of potential outcomes. One of these, E, 1s making
a government decision outside of official channels. Although
this rule is difficult for us, or maybe anybody to precisely
interpret, certainly in one possible interpretation of this
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rule shouldn®"t overriding [legal standing land use
restrictions without legal due process be outside the scope
of the BZA?

Secondly, it is our view that decision to even
consider this application, much less approve i1t would "effect
adversely the competence of the public and the integrity of
government.' Can those of us who purchased our properties
with expectations that the protections under a legal deed
restriction would be binding, have confidence in our
government 1t legal rights attached to our property can be
ignored or superseded without due process?

At the very least, should 1t not be the burden of
this Applicant to successfully remove, through legal process,
binding use restrictions on the property before BZA even
considers approval of a residential building --

BZA CHAIR HILL: Mr. Ehardt?

(Simultaneously speaking.)

BZA CHAIR HILL: Ms. Ehardt, can I just interrupt
you --

MS. EHARDT: I will stop. I will stop. Thank
you. Thank you for listening. And thank you Tfor your
consideration.

BZA CHAIR HILL: Thank you. Ms. Carper, can you
hear me?

MS. CARPER: Yes, I can. Yes, | can.
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BZA CHAIR HILL: What, 1t"s okay, 1"m just asking,
what®"s behind your house in your lot?

MS. CARPER: 1 have a vegetable garden that"s,
there 1s a deer fence surrounding the raised beds. So I™m
looking at right now at my neighbor Tremaine®"s garden. And
then I have a garden. And then there is some, you go down
some steps and then there is another lot. And there is more
greenery that belongs to the people that live on 38th Street.

BZA CHAIR HILL: 1 understand. The reason why,
I was kind of tying into Chairman Hood"s question about there
was a shed. Like somebody has got a shed, is that right?

MS. CARPER: Yes. There is some sheds. A couple
of people park there. Some people have play areas. | use
mine for garden --

BZA CHAIR HILL: All right.

MS. CARPER: -- as do, as does Tremaine.

BZA CHAIR HILL: Got it.

MS. CARPER: But she has a shed there too.

BZA CHAIR HILL: Got it. Okay, great. Thank you.

MS. CARPER: You"re welcome.

BZA CHAIR HILL: All right. Does anybody have any
questions for anybody? From my Board. All right. Does
anybody have any questions for anybody from the Applicant?

MS. MOLDENHAUER: No questions.

BZA CHAIR HILL: Ms. Ferster, do you have any
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questions of anybody?

MS. FERSTER: No questions.

BZA CHAIR HILL: Okay. All right, Mr. Young, if
you could please excuse everyone. Thank you all very much
for coming to testify. | hope it was mildly entertaining.
Excuse me, i1t"s not entertaining at all i1it"s very stressful
now that 1 think about it.

MR. YOUNG: It is.

BZA CHAIR HILL: AIll right. Okay, 1 hate to the
-- yes, Chairman Hood.

ZC CHAIR HOOD: Real quick, Mr. Chairman. 1 don"t
know who 1*m to pose this to, maybe our Counsel or somebody
else. Normally in situations like this, whatever supersdes,
I believe, and I"m trying to figure this out, 1"m looking It
up, the most restrictive applies. So that®s where 1 think
I need to start.

So 1"m just throwing that out there. 1 want to
ensure i1f that"s the right time, but 1 said it where I was
ceasing the moment. Thank you.

BZA CHAIR HILL: Okay. So what I was going ask
for you guys, | actually want to meet with legal. And so I
haven®t done the emergency close meeting today, but 1"m going
to do it today because 1 have some questions. Okay.

And so, I"m going to make a motion, as Chairperson
of the Board of Zoning Adjustment and iIn accordance with
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Section 407 of the District of Columbia Administrative
Procedures Act, 1 move that the Board of Zoning Adjustment
hold a closed meeting on March 29th, 2022 for purposes of
seeking legal counsel from the case on Case Number 20505, but
not deliberate upon or vote on this case. Is there a second,
Ms. John?

VICE CHAIRPERSON JOHN: Second.

BZA CHAIR HILL: Mr. Secretary, the motion has now
been made and seconded. Can you please take the roll call?

MR. MOY: Yes. When I call each of your names if
you would please respond with a yes or no or abstain to the
motion made by Chairman Hill to hold a emergency closed
meeting. The motion was seconded by Vice Chair John.

Zoning Commission Chair Anthony Hood?

ZC CHAIR HOOD: Yes.

MR. MOY: Mr. Smith?

MEMBER SMITH: Yes.

MR. MOY: Vice Chair John?

VICE CHAIRPERSON JOHN: Yes.

MR. MOY: Chairman Hill?

BZA CHAIR HILL: Yes.

MR.  MOY: We have a Board Member not
participating. Staff would record vote as 4-0-1. This 1is
on the motion made by Chairman Hill to set an emergency
closed meeting. Motion was seconded by Vice Chair John.
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Also iIn support of the motion, Zoning Commission Chair
Anthony Hood, Mr. Smith, and then of course the Vice Chair
and the Chairman. The motion carries, Sir.

BZA CHAIR HILL: Thank you. Okay -- oh, I™m
sorry, Ms. Moldenhauer?

MS. MOLDENHAUER: I just have some rebuttal that
go to some of the points that have been raised regarding the
covenant, regarding the oppositions. And | think that it
might be helpful for me to make these arguments in rebuttal
before you talk with your counsel, or your counsel can at
least hear some of the legal decisions that we®"re making.
IT that"s the --

BZA CHAIR HILL: Yes. 1 appreciate 1t. It would
just be -- I"m going to go ahead, and we"re going to stick
to the order that we got. And if they, if my fellow Board
Members want to do 1t again we can do it again. You know.

MS. MOLDENHAUER: We"l1l get rebuttal, then I guess
we will start rebuttal after you come back?

BZA CHAIR HILL: Pardon me?

MS. MOLDENHAUER: We"Ill start rebuttal after you
come back?

BZA CHAIR HILL: Yes, we"re going to do rebuttal
when we get back. Okay? All right, 1 think Mr. Young sent
out an invitation. 111 see you guys on the other call.
Thank you. Bye-bye.
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Oh I*"m sorry, hold on, Ms. Ferster is trying to
talk.

MS. FERSTER: Yes. When do we come back? At what
time should we come back?

BZA CHAIR HILL: Ms. Ferster, I"m hoping it"s not
going to take more than ten minutes.

MS. FERSTER: Okay.

BZA CHAIR HILL: Okay. You®re just going to have
to wait. Sorry, | don"t know.

MS. FERSTER: I was just, if 1t was a little more
than an hour or something.

BZA CHAIR HILL: Oh no, no. God no. Okay, bye-
bye.

(Whereupon, the above-entitled matter went off the
record at 5:35 p.m. and resumed at 6:00 p.m.)

MR. MOY: The Board is back in its public hearing
session after convening an emergency closed meeting. And the
time now Is at or about 6 o"clock p.m.

BZA CHAIR HILL: Okay, great. Thanks. Ms.
Moldenhauer, are you there? It"s so funny, we get -- oh,
there we go.

MS. MOLDENHAUER: 1 was putting back on my blazer,
I felt bad.

BZA CHAIR HILL: No, no, I"m sorry. Like the
Board gets to come back whenever we want and everybody else
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has to be ready. But that"s the way i1t works.

Okay. All right, Ms. Moldenhauer, so you®re going
to do rebuttal. And then Ms. Ferster, 1T you can just ask
questions of Ms. Moldenhauer®s rebuttal. And then we might
have questions, the Board might have questions at the end.
I don"t know. [It"s possible.

And then Ms. Ferster, 111 give you a brief
conclusion, and then 1°11 give Ms. Moldenhauer a brief
conclusion as well. And then we"ll see what, iIf anything,
the Board needs. | don®"t think we"re going to do a decision
today, so we"ll see what happens with what the Board needs.
And we might lose Chairman Hood at some point because 1 know
he has to go to another hearing.

ZC CHAIR HOOD: Mr. Chairman, let me just let
everyone know that 1 will be reading the record from this
point on. 1 have a very important vote that 1 have to take
as soon as they come on.

So | wanted to make sure that everybody knows that
I will, even though I may have some questions, but I1°11
figure that out. [1°11 see how I can work 1t. But I want you
to know that 1 will take, watch the rest of this, this
evening. Thank you.

BZA CHAIR HILL: Chairman Hood, do you have to
leave right now?

ZC CHAIR HOOD: No, not right now. They haven®t
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even started yet. But I have to go in a moment.

BZA CHAIR HILL: Do you want to ask any questions?

ZC CHAIR HOOD: Yes. I wanted to ask Ms.
Moldenhauer. Unfortunately 1 haven®t heard her yet, and
maybe Ms. Ferster wants to opine on it, but I wanted to talk
about the covenant and the restricted, most restrictive.

I believe that in any legal situation the most
restrictive applies. And |1 want to hear both of them comment
on that. And that®"s where I was. To sum up.

BZA CHAIR HILL: Okay. Ms. Moldenhauer, do you
want to -- Chairman Hood, who do you want to hear from First?

ZC CHAIR HOOD: I guess Ms. Moldenhauer first and
then Ms. Ferster.

MS. MOLDENHAUER: 1[1*11 address that question. So,
in zoning, in the world of zoning, typically the most
restrictive applies. Right? 1 think that®"s kind of the
world that we typically live in.

When 1t comes to a restrictive covenant, a
restrictive covenant is something where you are telling
somebody they can®t do something. It"s very different.

And 1n the world of a restrictive covenant the law
says that yes, private parties can agree to terms and can put
restrictions greater than what the law i1s. Right? The law
would allow you to build an ADU, but we can put a covenant
on here that says, no, you can-t.
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However, because you®re restricting the free use
of property, the law says that the restrictive covenants has
to be iInterpreted against the enforcing party. So It is --
we"re narrowly evaluated to only restrict that which is
clearly and specifically articulated.

And so, there is multiple cases, as | think | said
at the beginning of this that | read where a restrictive
covenant might say, you know, only for a single-family
dwelling. And there is analysis that, well, they didn"t say,
no short-term rental. Well so then you can do short-term
rental. It didn"t say, you know.

So I had one case | read where 1t said, only one
dwelling. Or one, only one building. And it said, well, you
can build an apartment building because it"s only one
structure.

It"s a different standard here on a restrictive
covenant. And the research that | found is there i1s no hard
and fast rule, but that it must have a general development
plan. And the intent of the covenant must be so clear that
no doubt exists that would, iIn order to determine what iIs or
Is not limited.

So, one of the things that we"re going to argue
here, Chairman Hood, is that this doesn®"t say no sheds, sheds
are allowed. It doesn"t say no gardening or only for green
space. It"s very, very limited in what 1t says. And you
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have to interpret it as narrowly as possible.

ZC CHAIR HOOD: Okay, thank you. I will look at
that again and see what"s iIn that covenant versus what the
Zoning Commission, well, what the BZA has to deal with. And,
Ms. Ferster, did you have anything that you wanted to add?

MS. FERSTER: Yes. So, | think the restrictive
interpretation of the zoning regulations iIs probably you“re
referring to the provisions in Subtitle A, 101.101. Which
talks about how zoning regulations should be interpreted iIn
a restrictive fashion to provide for adequate light and air
and have sufficient protection. The maximum degree of
protection.

So 1 think that"s certainly an important
consideration for this Board to understand in dealing with
the issues of the restrictive covenant.

As to Ms. Moldenhauer®s arguments about the
interpretation of covenants generally, as the courts would
apply. I could not more strenuously disagree with the
argument she has advanced. All of which she says, she says
she has found authority for but she cites none 1iIn her
supplemental fTilings.

There 1s absolutely nothing in the law that 1 have
been able to find that says that a restrictive covenant isn"t
valid jJust because i1t doesn"t, just because It IS not
lengthy. Which i1s basically the argument she made. Just
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because it iIs not detailed as to what is restrictive.

Here we have a very clear restriction. It cannot,
Iin use, as opposed to buildings, it cannot be used for
residential purposes. And there could be nothing clearer.
And no amount of detail or length in the restrictive covenant
could make that more clear.

The issue of the enforcement of the restrictive
covenant is certainly something that they can take to the
court i1if they do want to apply it. But I think for this
Boards, i1If they want to contest its applicability, but for
this Board®"s purpose, this is a valid restrictive covenant
that 1s unambiguous and clear on i1ts face.

And I*1Il have some more responses to the
Applicant®s arguments iIn the covenants as 1 close. But
that"s my response to your specific question.

ZC CHAIR HOOD: Okay, 1 thank you both. And 1
thank everyone for indulging me. Thank you, Mr. Chair. 1I™"m
cutting out as soon as they come on. Thank you.

BZA CHAIR HILL: Okay, great. Thanks, Chairman
Hill. Okay, you gqguys, we, the Board, have a lot of
information here to chew on. And so, again, 1In your
conclusions please let"s not reargue stuff, okay? Just
highlight the points that you want us to think about. All
right?

Ms. Moldenhauer, do you have rebuttal?
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MS. MOLDENHAUER: I do. |If Mr. Young could bring
up the slides? We®"ll start on Slide 5.

BZA CHAIR HILL: Okay. How much time do you think
you need for rebuttal?

MS. MOLDENHAUER: Give me 15 minutes. 1711 don"t
know if 1711 use all of i1t, but 15.

MS. FERSTER: Can 1 interrupt for a minute? |Is
there a witness who is going to present rebuttal because if
It"s just Ms. Moldenhauer who is Counsel, than her recitation
should go toward a closing. Rebuttal is for witnesses not

for closing argument.

BZA CHAIR HILL: I1"ve always had, hold on.
Everybody -- Ms. Ferster, they“ve always, every time that I
have been here the Attorney has done the rebuttal. So 1

don®t know what else to do than what 1"ve always done before.
And when I say what 1"ve always done before is the past seven
years.

So, Ms. Nagelhout, have 1 been doing it wrong?

MS. NAGELHOUT: No. The way you do it is what"s
Iin the Board®"s purview.

BZA CHAIR HILL: Okay. So, sorry, Ms. Ferster.
So I*"m going to go ahead and do it the way 1°ve been doing
it. Which 1s the one person is going to give rebuttal. And
then, Ms. Ferster, you can ask her the questions upon
rebuttal. Or I°m sorry, you can ask your questions about
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rebuttal.
Ms. Moldenhauer, what did you want?
MS. MOLDENHAUER: Oh, the PowerPoint. My

PowerPoint from Mr. Young please.

BZA CHAIR HILL: Okay. And again, for rebuttal

(Simultaneously speaking.)

BZA CHAIR HILL: And again for rebuttal, this is
just rebuttal, we"re not testifying again, right?

MS. MOLDENHAUER: Yes. I literally point out
things that were said during the various testimonies. Either
from individuals or from Ms. Ferster. And 1°m basically
responding to those.

BZA CHAIR HILL: Okay. Which slide deck did you
want? Did Mr. Young hear you, 1"m sorry.

MS. MOLDENHAUER: Mr. Young has gotten it. Okay.

BZA CHAIR HILL: Okay, good. Which one did you
pull up so I know?

MS. MOLDENHAUER: My slide deck which i1s, I think,
Exhibit 112.

BZA CHAIR HILL: Okay, great. Thank you.

MS. MOLDENHAUER: So Exhibit 112, Slide Number 5.
We"re fTocusing iIn on the right-hand side of this iImage.
Here.

BZA CHAIR HILL: Yes.

MS. MOLDENHAUER: Also, show the left-hand side.
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You can kind of see on the left-hand side right before the
tree-line where the center of the alley, Kkind of the
beginning of like, what 1"m going to call the dumbbell, you
can see some other little images of white, which are some
sheds.

On the right-hand side of the image there was
things that were raised about slipper slop arguments and
having this not, you know, slip away. If you look at all the
alley lots on the right-hand side and you look at the, kind
of the size and the shape of all of the homes along 39th
Street, the majority of these homes have a building restrict
line, which was clearly dated in the deeds and in the
covenant. And that pushes all the houses back.

There i1s very little space, and you can look at
this image here, behind those primary structures, to build
a second accessory structure for an ADU. So, that is one.

The inability to actually, on the principal lot
that has frontage to create an accessory dwelling unit that
IS a separate structure, those, all those front lots are --

BZA CHAIR HILL: Okay, go on. All those front
lots?

MS. MOLDENHAUER: Are very small and have very
small rear yards.

BZA CHAIR HILL: Okay. I just want to know the
rebuttal part. The rebuttal part is the slippery slop part.
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MS. MOLDENHAUER: Yes. 1 believe 1t was a comment
made by Ms. Gregory, as well as Ms. Bachner about slippery
slope and that this is going to happen, loads of more alley
dwellings are going to occur.

BZA CHAIR HILL: Okay.

MS. MOLDENHAUER: The second thing is that all of
these other alley lots that are subject to the covenant have
the public alley iIn between them. So you can see the White
public alley. Our lot is the only lot that connects the rear
portion to the front-facing portion.

None of the other lots connect and the only way
they could connect i1s if they went to like the D.C. Council
and tried to close the alley, you know, but that®"s not
happening.

So the alley stops and that would mean that the
only thing that they could build, they could never build an
ADU. None of the other homes on 39th Street could build an
ADU i1n practical speaking terms. They would have to build
an alley dwelling.

One of our -- So, yes, so | just wanted to point
out that that would be different. An alley dwelling, as you
know, i1s a sellable, ability to sell that as a separate
dwelling, also you could have 1t on the first and second
floor, versus an ADU which has to be a primary structure
which 1s dependent and 1t"s such -- So now 1 go to a rebuttal
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argument on accessory.

Restrictive covenants can only be enforced if they
clearly and positively by the terms of the expressed inhibit
or otherwise state what is being restrictive.

Here, all of these homeowners are using their rear
lots for accessory uses. Ms. Burd, Ms. Carpenter, and Mr.
Hall acknowledge that they are being used for sheds and for
gardening and for garages and other accessory uses.

Even under Subtitle B 200.2(b) agricultural,
residential iIs an accessory use as described in that section
as, you know, gardening --

(Simultaneous speaking.)

BZA CHAIR HILL: So you guys I am actually really
running out of time now. | had no idea. Like if you guys --
And by the way you might not come back until who knows when
now, okay.

So I am just realizing how far we are. Like your
rebuttal again -- And 1"m just trying to move this along.
Your rebuttal is a slippery slope.

MS. MOLDENHAUER: There are multiple points. Just
now I am going to address the accessory and the fact that
there has been accessory use and that because an ADU is not
a separate saleable use, but rather an accessory use, it is
the same as having an accessory garden or an accessory
garage.
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BZA CHAIR HILL: Got i1t. Okay.

MS. MOLDENHAUER: Okay. That was that point.

BZA CHAIR HILL: Yes, next.

MS. MOLDENHAUER: Next --

BZA CHAIR HILL: Because I*m leaving at 6:30. |
got to let you know. Unless, Ms. John, you"re going to run
It because you®re going to lose now two people.

MS. MOLDENHAUER: Okay. Now it"s -- Sorry. 1 am
trying to adjust here. Now if we can go to Slide Number 8.
Okay. So if you look on the second image here the windows
on the second floor are within the same footprint as the
lower level.

And so you go to the next image, Chrishaun, you
can see on the left hand the south elevation. The second
floor windows do not project beyond the face of the facade
and so they are compliant with 253.9(b).

BZA CHAIR HILL: Okay.

MS. MOLDENHAUER: The bay window on the first
floor is a bay window and as Ms. Fothergill from OP indicated
It Is not object to or it is not a design violation of
253.9(b) because i1t i1s not part of the ADU use, that second
level use that we are asking for.

BZA CHAIR HILL: Okay. Accordingly what the
Zoning Administrator may or may not have determined, but,
yes. Okay.
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MS. MOLDENHAUER: And so in Case Number BZA 19521
that Mr. Hall referenced and asked you to give, you know, him
a great weight to the S Street case.

In that case the Office of Planning nor the BZA
evaluated or analyzed 253.8 for utility. So in that case,
which is the only other accessory dwelling unit under this
section, BZA Case 19521, the utility 1issue was never
evaluated as is not being relevant.

We put out an argument that i1t may not be
relevant, but we also think that we satisfy the standard if
it is deemed to be relevant, but 1 also want to identify that
there is another case where i1t didn"t consider it or evaluate
it.

BZA CHAIR HILL: Okay. What"s next?

MS. MOLDENHAUER: 1 am -- Under Section 253.8(d),
so some of the questions have come up about, you know, why
are there windows on this lower level, you know.

Going to a question of what is permitted by right
and what i1s permitted under the zoning regulations in regards
to uses, 253.8(d) says that an accessory building that houses
an apartment shall not be used simultaneously fTor an
accessory use other than, and these are the only things that
it could be used for, a private garage, an artist studio, or
storage.

We are proposing storage, but under the
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regulations we could use 1t for an artist studio 1T my client
so chose, which would obviously be benefitted from the
natural light that windows would provide.

I am not saying that that"s obviously, you know,
like our proposal, our plan, but I am just trying to say like
what the zoning allows and not being overly restrictive on
design because at the end of the day, you know, we can comply
with zoning.

The goal i1s storage, a plan for storage, you know,
but I just want to point out that section of the regulation.
Okay. There is multiple sections that Mr. Rueda referenced
In regards to the accessory building, his assertion that
there are three variances, and all of those, this is a self-
certified application -- Sorry, can I -- I am looking at this
plan here.

Maybe 1 should have a different image. Can you
go up one? Up one more. No. [I"m sorry, can you go up to
Slide 7? The back deck, i1f you are able to look at this
Image, can also be accessed by walking around the edge of the
property. There i1s a six-foot opening on the side of the
property.

So there was questions about whether you would
need to walk through the storage or not. We will comply with
what the Zoning Administrator and building codes require, but
you can also see that that back deck, you know, Is accessible
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either to the principle dwelling owner or to the, you know,
to anybody else via walking around.

There is nothing in the zoning regulations that
say because you are building an ADU you can®"t use any other
portion of your property. You know, people have patios
between their primary homes and their garages, you know.

The use of that space in there i1s up to them as
to what they use i1t for and not.

There was arguments regarding adverse effect on
erosion, on the national park land and the retaining wall.

My rebuttal would be that all of that 1is
speculative and goes to building code issues as well as the
fact the arguments regarding the soil, potentials for
collapse, all is speculative and goes to building code issues
or construction iIssues.

Finally, I would just simply, if you want to queue
them the slide deck. Thank you very much. Oh, sorry,
actually, 1T you could pull that back up. Oh, sorry. Shoot.
I was just -- That"s fine, you can --

Looking at slide deck Slide Number 15, I will just
point you to the second prong, or the second bullet point
here. This i1s the only language that identifies what is
restrictive.

The Hlots created by subdivision not having
frontage on 19th Street will not be used for residential

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




© 00 N oo o b~ w N B

[
)

12
13
14
15
16
17
18
19
20
21
22
23
24

25

151

purposes. This does not say It is protected from green
space. It does not stop any building from being built and
It does not stop an ADU from being constructed.

That concludes my rebuttal.

BZA CHAIR HILL: All right. Thank you, Ms.
Moldenhauer. Ms. John? You®re on mute, Ms. John.

VICE CHAIRPERSON JOHN: All right. So just a
quick follow-up question. What do you understand by the term
"residential purposes?"

MS. MOLDENHAUER: I understand that to be a
separate, independent residential home, a home that could be
an alley dwelling that would be able to be sellable and
transferrable and not dependent on a principle use, or a
primary, or another principle use.

VICE CHAIRPERSON JOHN: I don®"t know how you got
all of that in there. So i1If i1t were separate it would not,
it would be residential, but 1If it was joined to the main
building 1t would not be? 1I1"m not -- I can"t follow that
reasoning.

MS. MOLDENHAUER: Well i1t needs to say that the
covenant does not provide an intent. And there iIs a case
Burt versus Hellman, just in the absence of a general plan
or scheme of development where a covenant has a certain
building restriction that does not provide the grantor with
this information, there is nothing that shows that it should
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be enforced.

I am just paraphrasing, but like the question is
that there is no way for us to really know what Ms. Fuller
intended, you know. Did she intend to restrict alley
dwellings? She couldn®t have intended to restrict ADUs
because they didn*"t exist at the time.

And so the concept of restrictive covenants 1is
that you are not going to err on the side of restricting the
free use of property if you don"t have a clear understanding
of what was required.

VICE CHAIRPERSON JOHN: So would it be possible
to say residential, 1t meant residential purposes as opposed
to commercial purposes? Do you think that®"s what might have
been intended?

MS. MOLDENHAUER: Again, I don"t know and I think
iIt"s up to a court to decide and to hear the different
arguments.

I think that, you know, there could -- Again, 1iIn
our brief we stated there are many potential defenses against
this covenant being enforced, not all which are being
articulated right now.

The question i1s, well, an ADU is actually part of
a concept of creating revenue for the principle dwelling
homeowner, right, 1t"s to create that opportunity to be able
to rent a portion of your house.
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So, you know, is that then, you know, allowing
this to be a commercial use because we are able to rent the
front portion of my house? | mean --

VICE CHAIRPERSON JOHN: Well, commercial use as
described i1n our zoning regulations would be opposed to
residential uses.

So there couldn*t be, you know, let"s say a
garage, not a garage, a store behind there or something like
that, or a restaurant, as opposed to a dwelling, any kind of
dwelling, because didn"t your own materials describe alley
dwellings in that area?

MS. MOLDENHAUER: Yes. 1 mean I think that the --
These were all alley lots and at the end of the day the
intent was to either not to allow alley lots or not to allow
low cost housing that was mostly at the time occupied by
African-Americans and to restrict that as the 1iIntent
potentially.

VICE CHAIRPERSON JOHN: Well, that"s sort of, you
know, questionable because even your materials suggest that,
you know, the make-up changed.

At one time 1t was mostly, you know, not
minorities who occupied those buildings and it was changed
and 1t has changed several times.

I don®"t remember what the condition was at the
time the covenant was written. Anyway, | know 1t"s late and
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everyone wants to go on, | mean to leave.

So 1 was mainly interested in how you would
distinguish between residential and commercial or something
else. So I have no other questions.

BZA CHAIR HILL: Okay. Ms. Ferster, can you hear
me?

MS. FERSTER: Yes. | have one question.

BZA CHAIR HILL: Sure. Go ahead.

MS. FERSTER: Okay. Ms. Moldenhauer, my clients
tell me that the lots iIn the back of the addresses 1929,
1927, and 1925 39th Street, which are subject to the
restrictive covenant and are quite large lots, actually, they
are as large as your Tax Lot 808, and are not separated by
the alley.

So they are attached on the -- They could be
combined with the principle dwelling. So there is a slippery
slope argument, isn"t there, because those lots could be
combined and there could be ADUs at 1929, 1927, and 1925 39th
Street, correct?

MS. MOLDENHAUER: You know, I [literally just
roughly counted. There are 20 lots that are subject to the
same. Three i1s not a slippery slope. There is one on the
end, which is our client, and then there are the ones that
you just mentioned, so out of 20.

The center of the lots have a different condition
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than the edges of the lots, of the properties. So the
majority, in 20 out of 20, the majority have the public alley
separating them.

MS. FERSTER: Correct. So --

(Simultaneous speaking.)

MS. MOLDENHAUER: And the building --

MS. FERSTER: Yes?

MS. MOLDENHAUER: The building restriction, the
covenant, does not restrict building. It --

BZA CHAIR HILL: Okay, 1 have a question. | have
a question. |1 have a question. So, I know, so Ms. Ferster,
Ms. Moldenhauer does not agree to three of the slippery
slopes. Can you tell me what the three are again just so 1
can look at them?

MS. MOLDENHAUER: If you pull up the --

BZA CHAIR HILL: No, 1 was asking Ms. Ferster.
I*m sorry, Ms. Moldenhauer.

MS. MOLDENHAUER: Oh.

BZA CHAIR HILL: Ms. Ferster, just tell me what
the numbers are, the addresses.

MS. FERSTER: Yes. They are, let"s see, 1929,
1927, and 1925 39th Street, the lots behind, those lots. If
you look at the plat on Slide 1 of Mr. Hall"s presentation
that will show that those are the lots at the end of the
block.
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BZA CHAIR HILL: Got it. Okay, I was just
curious. Okay. So was that your only question, Ms. Ferster?

MS. FERSTER: Right. You know, I can address the
other points on rebuttal but that was my only question.

BZA CHAIR HILL: Okay. I don"t think you get
rebuttal. 1 think you get a --

MS. FERSTER: No, 1*m sorry. | meant closing.

BZA CHAIR HILL: No, that"s all right. Okay, so
-— 1 wish 1 went to law school. Actually I don®"t, sorry, no
offense to the lawyers.

All right, let"s see. Okay, Ms. Ferster, do you
want to give your closing, please. And if you could keep it
to five minutes because 1 really got to go.

MS. FERSTER: Okay. So 1 am absolutely not going
to summarize the testimony, but there is one point that 1 do
want to make with respect to the special exceptions standard,
and that i1s i1s that Mr. Rueda testified that the ADU exceeds
the maximum five-foot setback requirement specified by the
development standards for accessory buildings in Subtitle D-
1209.2 and no one rebutted that.

No one argued that they had satisfied that
requirement so that point remains unrebutted that they have
not satistied a development condition for accessory buildings
in Subtitle D-1209.2.

Now turning to the covenant issue, | have made
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some notes about the Applicant®s arguments that I want to
address beyond what was addressed in our supplemental filing.

I mean 1 think I said at the first argument that
their argument that if you have a restrictive covenant that
does not have a detailed development plan or doesn"t be very
specific about what particular structures are barred iIt"s
somehow i1nvalid.

I, you know, have never heard a case and cannot
conceive of a case that would not look at this restrictive
covenant and say i1t is clear on its face, 1t"s simple because
iIt"s so clear, and it should be validly enforced.

They also argue that when they combine the lots
the covenant will not apply because the lot will then have
street frontage, and they are referring to Tax Lot 808.

And let me make clear, and this is also pointed
out by Mr. Rueda, 1in that the Zoning Administrator
Interpretation ZA-022 completely dismisses the notion that
the tax lot obviates the need to combine record lots, and 1
think the Applicant has conceded that point because they have
acknowledged they will need to combine Record Lots 79 and 80.

And so, you know, their future intent to combine,
you know, Lots 79 and 80 just simply cannot remove a
restrictive covenant. IT that were the case then no
restrictive covenant could ever survive because the owners
could circumvent them by creatively combining lots.
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The case law that we have cited 1iIn our
supplemental memo supports the 1dea that you cannot
circumvent a restrictive covenant by lot combination.

Third, they argue that the 1938 covenant somehow
didn®t intend to restrict ADUs, or alley dwellings, because
those particular terms, which are zoning terms, were not used
In the restrictive covenant.

You know, obviously, there was no such thing as
an ADA, ADU, or, you know, even a zoning concept of an alley
dwelling when the restrictive covenant was drafted and put
Iin the deeds i1n 1938.

The restrictive covenant instead is crystal clear
that they don®"t want residential purposes as a use of these
lots, which means not necessarily that you are going to build
stores on them, but you use them for structures and gardens
and play areas, exactly as the residents are using them now.

And then, third, their argument, you know, that
this Board should disregard the covenant is also without
legal authority and i1t"s the legal authority that they cite
themselves actually supports and confirms that this Board
should take Into consideration the restrictive covenant.

They note that Zoning Commission Order 12-02
specifically acknowledges that without an expressed easement
or restrictive covenant they would be concerned about, they
are not concerned about the impacts on view, sheds, or
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property values.

Here, however, there iIs restrictive covenant and
you have heard from the neighbors and all the lot owners who
have testified here that they have testified that they are
bound by the restrictive covenant.

They have relied on the restrictive covenants
investing in this neighborhood and in their property and they
have complied with the restrictive covenant. And so to say
that it should be now disregarded completely ignores, you
know, the impact of this special exception on those neighbors
who have relied on that.

And, you know, I guess | am just reluctant to wade
into this whole bit of slander that have been iInjected into
the interpretation of this covenant, but except to say that
it 1s offensive to suggest that an obviously neutral worded
restrictive covenant is a covenant that has a racial
restriction in it simply because the early Citizens
Association, you know, had a racial animus.

You cannot connect, you know, a third party
citizens organization with the intent of the grantor in this
case. There 1s no connection, they haven"t tried i1t, and
It"s quite frankly offensive for them to be saying that.

That would conclude my closing remarks.

BZA CHAIR HILL: Okay. Ms. Moldenhauer, do you
want to give us your conclusion?
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VICE CHAIRPERSON JOHN: Can | ask a question
before we move on?

BZA CHAIR HILL: Sure. Go ahead, Ms. John.

VICE CHAIRPERSON JOHN: So are you saying that --
Well, we know there are sheds back there. So are you saying
that the regulations wouldn®t allow an accessory building
with no accessory dwelling in it, Is that your argument, and
that only gardening and those uses would be appropriate? |1
think that"s what you said.

MS. FERSTER: No. No, I said of course they were
intended to allow exactly how these lots are used now, which
Is for sheds and gardens and play structures, and they would
also be allowed a garage and another type of accessory
structure.

VICE CHAIRPERSON JOHN: Okay.

MS. FERSTER: But it"s any residential use of the
lot that is plainly restricted by the covenant.

VICE CHAIRPERSON JOHN: So the regulations now
allow a studio, an artist studio, and it could be, 1 believe,
someone will correct me i1If that"s not correct, but it could
be 22 feet high and meet the 450 square foot requirement as
an artist studio. Wouldn®"t that be appropriate?

MS. FERSTER: You know, 1 think 1t"s entirely
possible that an artist studio would not violate the
restrictive covenant because it"s not a residential use, so,
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you know, off the top of my head 1 would say it"s not a
residential use If the artist didn"t live there.

VICE CHAIRPERSON JOHN: So the objection is just
to having people back there?

MS. FERSTER: People who live there with --

THE COURT: People who live there.

MS. FERSTER: Yes, with cars and trash and parties
and going out on the patio with cell phones and talking, et
cetera, all of the impacts that you have, parking, traffic,
by additional residential uses iIn this property.

You know, the size iIs a big issue, but 1 don"t
think iIf 1t were just an artist studio they would not build
it that big. 1t would not be a 2-level artist studio.

VICE CHAIRPERSON JOHN: You don®t know.

MS. FERSTER: I don"t know, no, and that"s an
application that®"s not before us. There could be zoning
problems with an artist studio. 1 don"t know.

VICE CHAIRPERSON JOHN: Thank you. Sorry, Mr.
Chairman. Oh, Commissioner Hood has a question.

ZC CHAIR HOOD: Mr. Chairman, very quick. 1 just
want to -- | did inquire -- 1 just wanted the Commissioner
to know that, as 1 thought, the Zoning Commission ADUs and
accessory zones are done that way in that area and for the
simple reason that®"s what the community advocated for.

So 171l leave 1t at that. We can do further
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discovery later, but the community advocated for that. Thank
you, Mr. Chairman.

BZA CHAIR HILL: All right. Ms. Moldenhauer, do
you want to give us your conclusion?

MS. MOLDENHAUER: Thank you. We are here today
asking for an accessory dwelling on the second floor of a
building.

The substantial portion of Mr. Rueda®s testimony,
the individuals in opposition testimony, and Ms. Ferster, had
to do with the building, the accessory building.

The opposition that you are hearing is not about
the ADU, despite Ms. Ferster®s reference to it now. Since
2:00 today the comments have been focused on objecting to the
accessory building.

IT we disregard those objections to the accessory
building, which is self-certified as compliant, and if the
Zoning Administrator disagrees we would be back here for
other additional relief.

But to take the standard of i1t being self-
certified, that would include being self-certified as to
1209, which Ms. Ferster indicated was not refuted, however,
we did refute i1t by saying everything is self-certified.

We fTocus then on what are we asking. We are
asking for a studio, one-bedroom, to allow somebody who has
lived here for 26 years be able to rent his home and live in
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a house or iIn an accessory structure that he built.

The standard then for that special exception
release, you know, articulates harmony with the zone plan,
which is supported by the Office of Planning and is supported
by the record.

The standard then articulates different
conditions, which we have walked through and shown how the
application complies with each of those individual sub-
conditions and, you know, 1 said we have gone through and
exhausted, you know, all of the sub-conditions under U-253.

The assertion that the lower level would be used
has been refuted by not only the plans in the record but also
the Applicant®s, Mr. Farquhar, testimony that it would not
be used and that it would be used for storage as 1is
specifically called out and allowed under this section.

We have shown in the building plan that there are
no balconies, no projections, and that we comply with those
sections. IT Iin the building permit section the Zoning
Administrator determined that there are they would obviously
then, you know, have a separate issue.

We understand that the opposition has argued that
we have not satisfied the burden under the Section 4 adequacy
of public utilities, but we believe that the letter iIn the
record, support from the Office of Planning on that point as
well, and the small size of the ADU would not overly tax or
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create any health or safety issues with the residence.

The term is "residence.”™ The zoning regulations
use the words 'neighboring properties’™ in many, many, many
other sections.

They did not wuse the words ‘'neighboring
properties’” here, they used the word ‘residence"
intentionally because they are talking about the safety of
Applicant®s property, and we believe that we have met that
burden.

Finally then the question comes down to the
argument about the covenant and whether or not the covenant
would somehow restrict this Board from making a decision.

We believe we have brought up enough ambiguity and
iIssues of reasonable doubt under the standard and we have
quoted case law In our submissions as well as quoted sections
and if there is reasonable doubt and ambiguity that there is
a possibility that the covenant is not enforceable.

We understand that that makes a lot of these
neighbors upset. They thought they were buying a restriction
for, you know, a green area. Nothing in the covenant says
you can"t build a structure, that you have to preserve the
green area.

But the question becomes, you know, 1If this Board
were to approve the BZA case and the neighbors were to then
go to enforce the covenant and the Court of Appeals, the D.C.
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Superior Court, said the covenant is valid, then your order
would be moot.

But it doesn"t mean that obviously that the
question before this Board is what is the standard and how
does that apply. Now 1 think that there are multiple cases
and 1 can, you know, there are personal deeds quoted, you
know, there is 616 Southwest 3rd 333 that talks about the
Court of Missouri going all the way up to the Superior Court
analyzing the word "residential purpose.™

This 1s not a straightforward issue and we believe
that the question of an accessory residential purpose is what
IS at issue here. This 1s not an independent residential
purpose.

This 1s accessory to a principle building just
like gardening 1is an accessory, just like parking 1is
accessory. It"s not a separable, saleable dwelling unit, but
IS an accessory ADU.

Literally that"s what the term says, right,
accessory dwelling unit, and that an accessory residential
purpose would be allowed.

BZA CHAIR HILL: Are you almost done, Ms.
Moldenhauer?

MS. MOLDENHAUER: 1 was just about to conclude.

BZA CHAIR HILL: Okay. How long?

MS. MOLDENHAUER: Which i1s why -- We have one
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sentence which says based on all of this we believe that, you
know, the Board should support this special exception.

BZA CHAIR HILL: Okay. All right. Okay. All
right, thank you all very much for the testimony. 1 really
thank my fellow Board Members for the day. 1 thank you for
coming outside of your normal day to volunteer for the city
in order to give the next day of your lives to this.

I do really appreciate all of the testimony that
we took and all of the participants because, obviously, it"s
very iImportant to those who live in the area and our job is
to look at the regulations and try to determine what we
think, which is what i1s always difficult when people aren*t
on the same side.

Does anyone have anything final they would like
to add before I close the hearing and the record and we set
the time for a decision?

(No audible response.)

BZA CHAIR HILL: Mr. Chairman Hood, did you have
anything to say? Ms. John or Mr. Smith, do you all -- Does
anybody need anything? 1711 ask that first, does anybody
need anything?

(No audible response.)

BZA CHAIR HILL: 1 think the record is pretty full
and that we have 4-1/2 hours of testimony, so | think we"re
good. Okay, then 1 am going to go -- Thank you very much Ms.
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Moldenhauer and Ms. Ferster. Thank you. So nice to see you
guys. You all have a nice evening.

I am going to close the hearing and the record and
then we will determine when we are going to decide this,
okay.

I don"t know -- Yes, I don®"t know if I am going
to need more or not now that I think about it, but I guess --
Do you guys think you can do this next week?

(No audible response.)

BZA CHAIR HILL: All right, Ms. -- 1 got one, Ms.
John saying yes. 1 got one Chairman Hood saying yes. Then
I guess 1 got, I don"t know, Mr. Smith?

MEMBER SMITH: Sure.

BZA CHAIR HILL: Okay. So we"ll put it on for a
decision next week. Mr. Moy, do you hear me?

MR. MOY: 1I"m here. Next Wednesday would be April
6th.

BZA CHAIR HILL: Okay. Okay, great. All right.
You guys have a nice evening. Thank you all so very much,
okay. We stand adjourned. Bye-bye.

(Whereupon, the above-entitled matter went off the

record at 6:47 p.m.)
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