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P-ROCEEDI-NGS
(9:59 a.m)

CHAI RPERSON HI LL: GCkay guys, | guess we're going
to begin our appeal. This is a special hearing. W nornmally
woul d not have net today, but we're neeting in order to hear
this appeal. [|I'mtrying to pull it up.

ZONING VICE CHAIR MLLER  And | wll |eave you
as you're doing that and wi sh you a good day.

CHAI RPERSON HI LL: Thank you, Conmm ssion Ml er.

ZONI NG VICE CHAIR M LLER:  Bye- bye.

CHAI RPERSON HI LL: Conm ssi oner May, can you hear
me? Ckay, well wel cone.

MEMBER MAY: | don't know why |I'm having trouble
w th m ne.

CHAI RPERSON HI LL: Are you guys able to pull this
up no 1ZIS?

VI CE CHAI RPERSON JOHN: | haven't tried this
norni ng, M. Chairnman.

MEMBER MAY: Sorry, pull what up?

CHAI RPERSON HI LL: Thi s appeal.

MEMBER MAY: Oh.

CHAI RPERSON HI LL: | nean | have all the paperwork
and everything that |'ve printed out for the case, so | can
nove forward with that. | just wondered if others had

| ssues. So, we'll just try to figure out how to take
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breaks al ong the way here. | suggest we go ahead and get
start ed.

M. My, if you could call the cases. We're
heari ng both appeals at the sane tine and if you could call
them and then, M. Young, if you can bring in the parties.

MR MOY: Thank you, M. Chairman. So in that
case the two appeals before the board are as foll ows.

Appeal nunber 20452 of M chael Hays. This is the
appeal from the decision made on Novenber 19, 2020, by the
Zoning Adm ni strator, Departnent of Consunmer and Regul atory
Affairs to approve the subdivision of Square 192, Lot 108
Into two separate lots, denoted as Lots 110 and 111, in the
RA-8 and RA-9 Zones. The property is located at 1733 16th
Street, NW (Square 192, Lots 108, 110 and 111).

The second appeal is Appeal nunber 20453 of the
Dupont East Civic Action Association. Again, an appeal from
the decisions nade on Novenber 19, 2020, by the Zoning
Adm ni strator, Departnent of Consuner and Regul atory Affairs
to approve the subdivision of Square 192, Lot 108 into two
separate |lots, denoted as Lots 110 and 111, in the RA-8 and
RA-9 zones. The property is located at 1733 16th Street,
N.W (Square 192, Lots 108, 110 and 111).

CHAI RPERSON HI LL: GCkay. M. Hanl on, can you hear

MR. HANLON:. Yes, can you hear ne?
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6
CHAI RPERSON HI LL: Yes, but | can't see you.

MR HANLON: Ch, let's see.

CHAl RPERSON HI LL: Ckay, great. Al right, M.
Hanl on, could you introduce yourself first for the record,
pl ease?

MR, HANLON: Edward Hanl on, representing the
Dupont East G vic Action Association.

CHAl RPERSON HI LL: Ckay, great. And M. Hanl on,

who is with you guys all today?

MR HANLON: |I'msorry? Wio is with us? M chael
Hays will be representing hinself as you know the other
appeal and Professor McCrery will be testifying as an expert

W t ness today.

CHAI RPERSON HI LL: Ckay. So, all right let ne do
this first. Professor McCrery, could you introduce yourself
for the record, please?

MR. McCRERY: Sure. Professor Janmes McCrery, 900
Massachusetts Avenue, N E., Washington D.C., 20002. Thank
you, M. Chairnman.

CHAl RPERSON HI LL: Ckay, great. Thank you, sir.
M. Hays, could you introduce yourself for the record?

MR, HAYS. Yes, Mchael Hays. Do you want my hone
address or?

CHAI RPERSON HI LL: You're supposed to, | guess.

MR HAYS: Al right, 5305 Portsnmouth Road,
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CHAl RPERSON HI LL: Okay, thank you, M. Hays.

MR HAYS: And let ne add, M. Chairnan, that M.
Hanl on to preserve our tinme is going to be giving an openi ng
statenent on behalf of both of us and Professor McCrery is
testifying on behalf of both cases as well.

CHAl RPERSON HI LL: Okay, great. Yes, | know t hat
we had a bunch of prelimnary matters with this the last tine
and | think we addressed everybody or everything, | should
say. So, I'll get back around there, just |l et ne get through
all the introductions. M. Ferris, can you hear ne?

MR FERRI S: Yes, M. Chair.

CHAI RPERSON HI LL: Could you introduce yourself
for the record, please?

MR FERRI S: Yes, Lawence Ferris wth the Law
Firmof Goul ston Storrs, here on behalf of the | essee of the
property, Perseus.

CHAI RPERSON HI LL: Ckay, M. Ferris, are you
choosing not to use your canera just so | know?

MR, FERRI S: | am It wll be M. Roddy
presenti ng. "' m happy to turn ny canera on if you would
li ke.

CHAI RPERSON HI LL: No, that's all right, |I'mjust
trying to see who's doi ng what. M. Roddy, can you hear ne?

MS. RODDY: | can.
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8
CHAI RPERSON HI LL: Could you introduce yourself

for the record, please?

MS. RODDY: Yes, it's Christine Roddy wth
Goul ston and Storrs and we represent Perseus, the | essee of
the eastern | ot.

CHAl RPERSON HI LL: Ckay, all right. Let's see.

M. Lockwood, can you hear ne?

MR, LOCKWOOD: Yes, good norning.

CHAI RPERSON HI LL: Could you introduce yourself
for the record, please?

MR LOCKWOOD: Yes, ny nane is Jeffrey Lockwood
and I'man architect at H ckok Cole Architects, working for
Per seus.

CHAl RPERSON HI LL: Ckay. Let's see. M. LeG ant,
can you hear ne?

MR LeGRANT: Yes.

CHAI RPERSON HI LL: Could you introduce yourself
for the record, please?

MR, LeGRANT: Yes, good norning, Chairman H Il and
menbers of the Board. Il'"'m Matthew LeGant, Zoning
Adm ni strat or DCRA.

CHAI RPERSON HI LL: Ckay, M. LeGant, are you here
al one today?

MR LeGRANT: No, no. I'IlIl introduce our team--

My counsel (telephonic interference) --
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MR VWHTE: M. Chair?

CHAI RPERSON HI LL:  Yes.

MR, LeCGRANT: Traffic |light at the --

(Si nmul t aneous speaki ng.)

MR VWHTE: M. Chair, can you hear ne?

CHAI RPERSON HI LL: Wo is trying to speak?

MR VWH TE: Patrick Wite.

CHAI RPERSON HI LL: On, okay, great. M. Wite --

MR VWH TE: General counsel, DCRA.

CHAl RPERSON HI LL: GCkay, M. Wiite.

MR HANLON: M. Chair, | was unable to hear M.
LeGrant. | don't know whet her he can turn up his m crophone.
| could not hear what he was sayi ng.

CHAI RPERSON HI LL: Sure, no problem It's a
little bit nuddl ed. | asked M. LeGant who is with him
today and it's Patrick Wite. So, M. Wite, you did
I ntroduce yourself for the record --

MR WH TE: Correct.

CHAI RPERSON HI LL: And so okay, so what we're
going to do, just so everybody knows, the Appellant has an
hour to give their testinony and we tried to do this as
efficiently as possible and | know that the parties, the
Appel l ants, have coordinated so that we can hear this
expedi tiously and have an opportunity to hear where they

believe that the Zoning Admnistrator has erred in his
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deci si on.

| guess the first thing that | just kind of wanted
to address, | know that Professor McCrery has been admtted
as an expert in architecture as per the |l ast hearing and the
Appel l ant wants to admt Professor McCrery as an expert in

D.C. zoning and zoning regulations. No offense, Professor

McCrery, | read through what the subm ssion was and | wasn't
necessarily taken by the fact that you're an expert. | nean
| think that you're able to speak on D.C. zoning. | think

that you would be able to give all of your testinony.

There's not really a whole of difference that the
Board, | nust say, nentally uses in terns of the difference
bet ween an expert and not an expert. | nean we listen to all
the testinony and we basically ask all of our questions and
anything that gets raised, if we believe it has nerit, is
sonet hing that we'd go ahead and foll ow up on because we're
here to try to figure out, again, whether the Zoning
Adm ni strator has erred. So, unless ny fell ow board nenbers
have any issues with it, | don't necessarily think Professor
McCrery is an "expert" in D.C. zoning, but do ny fell ow board
menbers have any thoughts on that? I|f so, please speak up.

Vi ce Chair John?

VI CE CHAI RPERSON JOHN:  Thank you. | don't think

the request was tinely as well because ny recollection is

that there is no initial request to be admtted as a zoni ng
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expert. So that request should have been nmade when the
application was filed.

CHAI RPERSON HI LL: Okay. Thanks for that clarity,
Vi ce Chair Johnson, and again, Professor MCrery, we'll be
t aki ng your testinony in the sane fashion, so there's nothing
you need to change in terns of your testinony.

MR, McCRERY: GCkay. Thank you. |[|'Il be offering
it in the sane fashion as well. Thank you, M. Chair.

CHAl RPERSON HI LL: Okay, so just for the record,
we're going to deny the request for expert status, but
Professor McCrery will be testifying on behalf of the
Appel | ant .

MR HANLON: M. Chair? As | recall, you said you
denied his request to testify as an expert, as | recall, you
admtted him as an expert to testify in the field of
architecture.

CHAI RPERSON HI LL: Yes, that's correct.

MR. HANLON: May | also inquire, has M. Lockwood
been admtted as an expert in anything at this point yet?

CHAI RPERSON HI LL: M. Lockwood, | don't know to
be quite honest. M. Roddy?

VI CE CHAI RPERSON JOHN: M. Chairman, | don't
believe there was any request to admt M. Lockwood as an
expert.

M5. RODDY: We woul d be offering himas an expert
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i n our rebuttal. He has been previously accepted by the
Board and t he Zoni ng Conm ssion as an expert in architecture.

CHAI RPERSON HI LL: Okay. Ms. Roddy, if he's been
previously accepted that neans and |'m speaking to M.
Hanl on, | guess. M. Hanlon, that neans he's already in our
book and so he's already been accepted as an expert so, but
al so as | nentioned before, he'll be giving his testinony in
the sanme way that everybody else is going to be giving their
testi nony. But he is already in our book, | guess, as an
expert, so he doesn't need to be asked each tine.

MR, HANLON: Ckay and so for point of clarity, M.
Chair, he would be admtted to testify as an expert in
architecture. Like Professor McCrery, he is not admtted to
testify as an expert in zoning?

CHAI RPERSON HI LL: As far as | understand, yes,

that's, you know, correct and also again he, just I|ike
Prof essor McCrery, wll be giving the sane testinony that he
gave before. There's no difference in terns of what the

testinony is so just, again, as a point of clarity for you,

M. Hanl on.

MR. HANLON: Thank you.

CHAl RPERSON HI LL: Yep. Ckay, so let's see. |
know that | have our counsel is here with us as well and |

thi nk we can go ahead and get started. So just so everyone

Is aware of the process, | sonetines get alittle bit out of
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order every now and again, but it's all in Y507. The basic
| dea, again, of the regulation is everybody is going to get

a chance to present their case. Everyone is going to get a

chance to ask questions of each party. Then there wll be
a, | always kind of forget. Ms. Nagel hout, | guess everyone
gets rebuttal, is that correct? O is it just the Appellant?

M5. NAGELHOUT: It's just the Appellant.
CHAl RPERSON HI LL: Okay, so then M. Hanlon, you
will get an opportunity to rebut anything that goes on

basically and then Ms. Roddy and the DCRA people will get to

M. Wite, that is, wll get to ask any questions on your
rebuttal and then there wll be a conclusion given by
everybody because | just |like to hear conclusions and then
you'll get the last word -- | think, does M. Hanlon get the
| ast word? | think M. Hanlon gets the | ast word, but Ms.
Nagel hout - -

M5. NAGELHOUT: It's supposed to be in the sane
order, the sanme order as the case is presented. So it would
be the Appellant, the Appellee and then the property,
Perseus, and then the ANC

CHAI RPERSON HI LL: Okay, so --

M5. NAGELHOUT: That's the order spelled out in
the regs, but you can adjust it if you want.

CHAI RPERSON HI LL: Ckay. The way |'ve done it

before and, again, | usually go the Appellant usually has the
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| ast word just because it's their case, but | don't know,
"Il et nmy fellow board nenbers if they have any i ssues with
the way |I'm going to go, |I'"'m going to go the way that |
al ways go, which is basically sonmewhat backwards | supposed,
and that this is sonething, M. Nagel hout, you can help ne
wth again to clarify the next tinme. But it would be DCRA
the ANC, the property owner, the | essee and then M. Hanl on
Is the order at the end. So again, we're going to go through
presentations then questions and then we'll see where we get.
M. Hanl on, you look |Iike you had a questi on.

MR, HANLON: Yes, I'msorry, M. Chair. | had one
nore question. W have an hour for our joint presentation.
Do | have to reserve tinme out of that hour for any rebuttal ?

CHAI RPERSON HI LL: Everything i s supposed to take
place in the hour, M. Hanlon, but we'll just see how this
goes. You know, | nean you're the only case today. | don't
really want to go a crazy anount of tinme because, you know,
this was not sonething that we normally would have done
today. It was a holiday and so we're trying to acconmodate
you guys and so we're here. So, just go ahead and try to get
everything inin an hour is what I"mtrying to get at, okay?

MR HANLON: Ckay. For the record then, let me
reserve three mnutes for rebuttal in case | need it.

CHAI RPERSON HI LL: Ckay.

MR, HANLON: But I'mhoping we'll bealittle less
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formal than that.

CHAI RPERSON HI LL: Ckay, vyes. W'l |l make sure
everyone i s heard because we want to hear what the argunent
Is. Al right, I did get sonmething pulled up here.

All right, so M. Hanlon, you can go ahead and
begi n your presentation.

VR. HANL ON: Al | right, i foo could have
Appel I ant's anended Power Poi nt presentation pulled up that
was filed in the |ast 24 hours.

CHAI RPERSON HI LL: Do you happen to know what
exhibit it is?

MR HANLON: (Oh. | apol ogize, |I'd have to | ook
at the docket sheet. It was filed yesterday around nine
o' clock in the norning.

CHAI RPERSON HI LL: Got it. So that, M. My, is
sonething | think | see it here as Exhibit 103 and if that's
the case and it cane inside the 24 hours, | would like to go
ahead and admt it into the record so that we can | ook at
this easily together. That being the case, unless ny fell ow
board nenbers have any i ssues, please speak up. Al right,
M. Hanl on, you can begin.

MR, HANLON: Thank you very nuch. | want to thank
the nenbers of the board for sitting in this special session
t oday, what woul d otherw se be a vacation day for them to

listento this case. It has been along tine getting to this
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poi nt today so | thank the Board for their patience. Taking
I nt o consi deration the cooments that the Chair nmade | ast tine
and the Vice Chair nmde last tinme, we're going to try to
streanline the presentation and cut to the chase and go to
the nost i nportant issues in this case and then submt on the
record.

So, withthat, I1'dlike to go to slide nunber two.

Al | right, this appeal chal l enges the Zoning
Adm ni strator's approval of the subdivision of Lot 108. Lot
108 runs from 16th Street all the way to 15th Street. It's
alarge lot. It has about 92,000 square feet of space. The
Masonic Tenple sits on the front of the lot, fronting 16th
Street. Now here inthis slide, onthe | eft side you can see
the maj estic Masonic Tenple. It's a national |andmark. It's
on the Registry of National H storic Places and as Perseus
Itself quoted to HPRB, "this building was once voted the
fifth nost beautiful building in the world by a group of
menbers fromthe Associ ation of American Architects." This
bui | di ng al so houses the first public library inthe District
of Col unbi a.

Now, the back of the building, the back of the
tenple, is shown in the next three photos inthis slide. The
photo at the bottom shows the |ong green open space that
existed in Lot 108. That space is approximately 46,000

square feet. Up above, you can see part of the garden, the
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cherry trees, the statue of George Washi ngton.

As Professor McCrery will testify, the Msonic
Tenple is 139 feet high at |east and that would nean under
the zoning regulations for RA-9, he wll testify, you need
one foot of rear yard for every three feet of tenple height
and therefore you'd need a little over 46 feet of rear yard
mnimmif this Lot 108 was to be divided. |If 16th Street
were the front of this building, then this | ong green open
space would be the rear yard of the building. |[If you drew
a lot line as the regulations contenplate, 46 feet behind
this building, if we wanted to subdivide, then both that
cherry tree and the statue of George WAashi ngton would be in
that required rear yard behind the buil ding.

But, if we go to the next slide, what the Zoning
Adm ni strat or approved was a subdi vi sion shown here in this
phot o, that subdivision line would run right where this chain
link fence is. The subdivisionlinethe Zoning Adm ni strat or
approved is not 46 feet behind this building. The
subdi vision line the Zoning Adm nistrator approved is |ess
than six feet behind this building. This gives a very good
visual illustration of where that |ine would be just follow
the chain link fence. Can we go to the next slide, please?

Prof essor Janmes McCrery wll testify today, as our
expert witness in the field of architecture. He is a

nationally known architect. He is appointed by the President
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of the United States to be one of the seven conm ssioners on
the U S Commssion of Fine Arts. He holds not only a
Bachelor's, but also a Master's degree in Architecture. He
Is a tenured associ ate professor of architecture at Catholic
Uni versity teaching courses in architecture, both at the
under graduat e and graduate |l evels. He's licensed to practice
architecture in 19 different jurisdictions in this country,
19 different states. As his resune shows, he has won
numer ous awar ds for architecture and architectural excellence
fromAIA as well as winning the John Russell Pope Award for
excellent in architecture. As we knowfromthe file, it was
John Russel|l Pope who designed the Masonic Tenple. Can we
go to the next slide, please?

Now, there are nmultiple violations of the zoning
regs caused by this subdivision the Zoni ng Adm ni strator has
approved. But we would like to hone in and center our
attention on tw key provisions that this subdivision
vi ol at es. We know that any subdivision, when a lot is
divided, that division shall be effected in a manner that
will not violate the provision of this title for yards as
well as courts and ot her open spaces. W want to focus on
the fact that any subdivision the Zoning Adm nistrator
approves cannot violate any provision of the title wth
respect to yards. But, in fact, if we ook to the right side

of this slide, the subdivision does, in fact, violate two
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provisions with respect to yards.

The first is no structure in arequired rear yard
may be nore than four feet above grade at any point along
that structure. W see it here again, every part of a yard
must be open and unobstructed and no part of any structure
can be nore than four feet above grade at any point. The
only exceptions are aretaining wall, a fence or stairs. Now

when you | ook at the PowerPoint presentation Perseus filed

this week, you will see that it concedes that the structure
" m about to show you is not a fence. It is not stairs.
They have marked it a retaining wall and I'll showit to you

In a second and Professor McCrery is going to testify why
that violates the zoning regs.

The second nmajor violation of the zoning regs is
the mninumrequired rear yard. RA-9 zones require a rear
yard. Now, for RA-9 zones for every three feet of height of
the principal building, there nust be one foot of rear yard
and that's why there has been so nuch enphasis in this case
about what is the correct calculation of the height of the
tenpl e.

The rul e of measurenent woul d be t he hei ght of the
bui | di ng under 308.5, the height of a building permtted to
be 90 feet, which this tenple is, shall be neasured fromthe
bui | di ng hei ght neasuring point to the highest point of the

roof. So, that's why such enphasi s has been put on this case
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as to what is the roof. Now, if we can go to the next slide.

What the Zoning Admnistrator has done is
essentially pretended that 16th Street is not the front of
the building and because this is a corner |ot, they have
designated S Street as the front of the building. Professor
McCrery will testify why that's not appropriate, but as we
all know and as the Board knows, if S Street is the front
that's the north side of the building, then the south side
of the building is by definition the rear yard. So, what
|'ve marked here in the graphic on the left is if S Street
Is the front as the Zoning Admnistrator has chosen to
designate, and Perseus has designated, then this red box
shows the rear yard of the building. The problem of course,
Is there is a huge 11-1/2 foot high 3-1/2 to 4-1/2 foot w de
solid granite wall and colum in the mddle of this rear
yar d.

This colum and this wall were not a problem as
|l ong as 16th Street was the front, but when you choose to
make S Street the front, you automatically nmake this shown
in the red box, the rear yard and so you automatically put
into this rear yard what you see in the photo on the right.
Ni chol as Del | eDonne, the President of DECAA, standing next
to that huge granite colum that is nowin the rear yard.

The evidence wll showtoday that this colum and

this wall are nore than six and one-half feet inside the | ot
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| ine on the south and nore than six and one-half feet inside
the lot line onthe west. It is clearly entirely wthin the
rear yard. As | showed on the graphic on the right, the
yellow line is the wall and the green at the bottom of that
Is the colum, all within the required rear yard and that is
why it violates the provisions of 324, cited above. Can we
go to the next graphic?

Here is a picture of the wall again. This wall
does not retain anything as Professor McCrery wll explain
in his testinony. Wat you see on the right side is that
wall inthe mddle of the rear yard fromthe east side of the
wall. This is an 11-1/2 foot high solid granite wall. If
you | ook at the photo on the left side and the neasurenent
7 feet 8 inches, you will see that the granite wall is at
| east 7 feet 8 inches above the stone platform Therefore,
as Perseus' own graphic wll show in the PowerPoint
presentation, this wall retains nothing on either side of it,
for at least 7 feet 8 inches above the platformand the wall
really retains nothing Professor McCrery will testify, but
you can see there's nothing but air on either side of the
wall for alnost 8 feet up, 4 feet across solid granite. |If
we can go to the next slide, please.

Here is a picture of the wall again to help give
you a sense of proportion. On the right that is ne, not a

great picture, but that is ne holding the neasuring tape, as
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| nmeasured the height of the wall fromthe platform That's

how we know it is 7 feet 8 inches and also | neasured the

entire colum and wall height, which | got as 11 feet 6
I nches. Perseus in its PowerPoint presentation will tel

that you that this wall is actually 11 feet 10 inches above
grade at the curb. So this is a nassive wall. Here you can

see the wall on the left. You can see that this entire wall
which is about 25 feet long by the way in the rear yard, so
besi des being 11-1/2 feet high and nore than 4 feet w de,
it's 25 feet long, all inthe mddle of the rear yard. You
can see in the photo, a woman with a blue shirt sitting on
the granite seat in that wall and she is sitting in the rear
yard. Al that wall behind her would be in the rear yard as
Is the tree behind it. That's why it violates that
regul ation that no structure in a required rear yard can be
nore than four feet high other than stairs or a fence, which
Perseus concedes it is not or a retaining wall, which this
obviously is not as you can see fromthe photo of the woman
sitting in front of the wall. Can we go to the next slide
pl ease?

Let's talk about the second key provision that
Prof essor McCrery is going to testify about in a few m nutes.
As we know from the regs, the requirenent is in RA-9 that
there be one foot of rear yard for every three feet of

hei ght. The architectural diagramon the right was prepared
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by Perseus itself. This was a diagram Perseus submtted to
the Hi storic Preservation Review Board. |f you | ook at the
diagramcarefully, youwill see that thereis a Scottish Rite
Tenpl e neasuring point next to the red arrow and it has a
little synbol there for el evation or height, an architectural
synbol. That's the neasuring point of the tenple on 16th
Street in this diagram

I f you then | ook to the center of the diagram you
will see the height synbol again or the elevation synbol
again and you wll see 139 feet. Prof essor McCrery w |
testify that this diagramshows that the top of the roof, the
hi ghest point on the roof, is 139 feet at |east above grade
at the neasuring point in front of the building. Here, |I've
done that cal cul ati on and shown t hat one needs at | east 46. 33
feet of rear yard upon subdivision. Can we go to the next
slide, please?

Now, there has been sonme discussion here about
this retaining wall. | want to show this photo from 1913,
which is on the right, which was taken during the
construction of the tenple. |If you |look at the cart, | have
an accent, GCGA-RT. If you look at the cart and horse in
this photo, that <cart and that horse are standing
approxi mately where that 11-1/2 foot nmassive granite col um
I s today. You can see that on all sides of the horse and the

cart the land is level. There is nothing that that wall is
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ret ai ni ng. It is not retaining the lateral force of any
soil. You can see the land was flat. Here on the left, you
can see the Masons breaking ground and, again, you can see
they' re breaking ground. It was a vacant lot and it was
flat.

If you look at the bottom graphic, you can see
this is fromthe building permt that was issued in 2011 to
the Masons and it says what is the height of the -- ohit's
so small, I'"m having trouble -- what is the height of the
terrace or parking above curb and it says level. The |and
was |level in front of the building.

MR HAYS. Just let ne add, | think Ed m sspoke,

it's not issued in 2011, it was issued in 1911

MR HANLON: On 1911, | apol ogize. | apol ogize
for m sspeaking. The |and was level. The pictures show it
was level. The building permt issued in 1911 says it was

|l evel . That 11-1/2 foot wall Professor McCrery will testify
IS not a retaining wall. Can we go to the next graphic,
pl ease?

Per seus has tal ked a great deal about the roof not
being a roof. As we said, it's inportant to know what t hat
structure is on top of the tenple because the rule of
measurenent is fromthe front of the building to the hi ghest
poi nt of the roof. Now, if we look at this for a nonent,

give ne a second so | can pull it up and read it. If we
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| ook, what you see on the left is from a January 1916
Architectural Review article by the conpany that built this
roof. They called it the roof construction of the tenple and
there is a graphic from 1916 show ng the construction of the
roof. Over here, it tal ks about the roof of the tenple, the
| i mestone conposing the steps of the roof as seen in the

phot ogr aph wei ghs 332 tons.

Again here, in that sane Architectural Review
article, is a blow up on the right, is the roof of the
bui | ding showing the solid |inestone roof. It is referring

to that pyram dal shape on top of the tenple. At the bottom
IS a graphic, the Masons thensel ves have called it a roof for
100 years. This cones fromtheir guidebook they published
on their 100th anniversary in 2015. It's titled Pyram dal
Roof and it shows the structure of the root. It calls it a
roof and if you read, it tal ks about despite the conspiracy
theories to convert, there is no nasonic significance to the
nunber of steps on the roof. Yes, each of those steps you
see in this pyramd, the Masons for 100 years have called a
roof. Can we go to the next slide, please?

This is also fromthe Masons 2015 publication, "A
Qui debook to the House of the Tenple." Again, it shows the
tenple fromthe rear and it shows the roof, the pyram da
roof, and it says, the roof is a |inmestone, stepped pyramd

wth a skylight at the crowmn. That structure, the conpany

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

who built it, called it a roof. The Masons for 100 years in
publications have called it a roof. Professor McCrery wll
testify it is aroof. It neets the Webster's definition of
a roof. It functions as a roof.

Now, here in the next slide, if we go to the next
slide, this is what that pyramdal structure |ooks I|ike
standing inside the building and | ooking up. This 1is
standing in the biggest, the nost majestic roomin the tenple
called the Tenple Room where the nmmjor cerenonies of the
tenple are held. |f you stand on the floor and | ook strai ght
up, this is what you see. You see that nmssive structure
wth the skylight at the very top. Professor McCrery wl
testify this is the covering over the buil ding which protects
t he bui |l di ng and t he Masons underneath fromthe el enents from
t he weat her. If you renove this pyram dal structure, the
bui | ding has no roof, no protection fromthe weather. The
rain and snow woul d cone onto the occupants below. This is
what is a roof is supposed to be. This neets the Webster's
definition and Professor McCrery will explainto that to you
In his testinony.

One further point, if we |ook at the graphic on
the left. Perseus has chosen to designate S Street as the
front. Professor McCrery will explain that if S Street is
the front, then the building height nmeasuring point is not

at the surface of the ground. It is actually at the bottom
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of the areaway and that's because this areaway is 7-1/2 feet
w de and grade is therefore established at the bottomof the
areaway because it is not an exception to grade. If this
areaway were 5 feet wde or less, then grade would be
established at the | evel of the grass up above, but because
this areaway is 7-1/2 feet wde, the grade is established at
the bottom of the areaway. As Perseus has diagraned, this
Is Perseus' own diagram submtted to the Historic
Preservation Review Board, that would nean that the height
of the tenple would be 139 feet plus another 15 feet if you
choose to make S Street the front. If we can go to the | ast
graphic, the last slide.

The last slide is to thank the board nenbers for
allowng nme to make this PowerPoint presentation. I will
turn it back to you, M. Chair.

CHAI RPERSON HI LL: Thank you, M. Hanlon. You had
said that Professor McCrery was going to testify for sone
t hi ngs and then |I guess you had al so nentioned that M. Hays
was going to testify?

MR HANLON: Oh, if | said M. Hays, | m sspoke.
| meant M. McCrery. |If | said M. Hays, | apol ogi ze.

CHAI RPERSON HI LL: No, that's all right, |I'mjust
trying to get the timng in here as well. So, Professor
McCrery, you're going to testify and I can pull up whatever

slide you mght need or if you need any slides for your
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testinony and then, M. Hays, what are you adding to the
presentation may | ask?

MR HAYS: |'mrelying upon M. Hanlon's testinony
and Professor McCrery's testinony, so |I'm not planning, at
this point anyway, to offer any separate testinony.

CHAI RPERSON HI LL: Got it, okay, thank vyou.
Prof essor McCrery, would you go ahead and give your portion
of the testinony?

MR, McCRERY: Thank you, M. Chai rman and nenbers
of the board and t hanks, M. Hanlon, for that very, very good
presentation of the critical issues here. |'mgoing to be
supporting those with nore detail.

If | could recommend the nenbers have in mnd is
that the central difficulty here is that the previous
approval of the subdivision onthe terns that were presented
to the adm ni stration, have the unfortunate effect of taking
what used to be a fully conpliant project, the building, the
property, the site were fully conpliant wth all of the
zoni ng regul ations and t he subdi vi si on t hat has been approved
has had the unfortunate effect, and |'m sure unintended
effect, but still very real and unfortunate effect of noving
what was in full conpliance into sonething that is no | onger
a conpliant project. That's not a permissible to be able to
nove sonething that is in conpliance into a position of

nonconpl i ance.
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There are so many noving parts on this and that
has a lot to do with the sort of novenent and change of
I nformation and change of argunent structure on the part of
Perseus. Wat we are doing is really relying on and usi ng,
as M. Hanlon did, really all of the data provided by them
I n various stages through this and as | understand it from
docunents that they've submtted for today's hearing, | think
the Board will be able to see that they're noving again. So
those are inportant things to have in mnd as we go forward
and hear this testinony. Thank you.

If you can go, WM. Chairman, thank you for
offering, slide 19. Here, I'Il just begin by just
reiterating --

(Si nmul t aneous speaki ng.)

CHAI RPERSON HI LL: Do you have that deck?

MR. McCRERY: | believe that's true.

CHAI RPERSON HI LL: | don't think there is.

MR HAYS. No, M. Young has it. |It's the slide
presentation that we submtted. It's a separate slide
presentati on.

CHAI RPERSON HI LL: GCkay. |It's a different one?

MR HAYS: Yes, it's different fromM. Hanl on's.

We submtted it, M. Young has it. | sent it to him again.

CHAl RPERSON HI LL: GCkay, I'll wait for M. Young.
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MR. M CRERY: Well as that's being pulled up,

rather than wait in silence. The difficulty is that, as M.
Hanl on set forth, electing to use S Street as the front
requires the south yard to be used as the rear yard. That
then triggers requirenents for the rear yard as set forth in
the zoning regulations. Unfortunately, this building is so
tall and the nownewrear yard is so short that the devel oper
they're sort of between a rock and a hard place. They have
to fight two things. They have to fight a rear yard that's
too small according to the regul ati ons and they have to fi ght
a building that's too big for that rear vyard. The real
difficulty is that these are all existing conditions and you
really can't fight them The very |l ong non-retaining, well
"Il call it an extension of the building frankly, wall that
extends to the south and al so extends to the north toward S
Street, south towards the alley, a very, very substanti al
structure and sonething that the architect, John Russell
Pope, used not only here, but used in very, very simlar
situations. It was a favorite device of his. He used it at
the National Gallery of Art to great effect and he al so uses
It at the National Archives building.

MR, HANLON: May | interrupt a nonent, M. Chair?
| think, M. Hays, was it 1ZI'S 97, was that the Power Poi nt
presentation?

MR HAYS: It was submtted to M. Young, yes, we
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filed it wth 1ZIS. It was filed earlier prior to the
Novenber 10th heari ng. | don't have the docket sheet in
front of ne. M. Young. He's on the line, does he have it?

VI CE CHAI RPERSON JOHN: M. Chairnan, | believe
that's Exhibit 97 and it's 116 pages long. |s that the one?

CHAI RPERSON HI LL: Yes, | think that's the one,
right.

VI CE CHAI RPERSON JOHN: Ckay. M. Young, it's
Exhi bit 97.

CHAI RPERSON HI LL: Yes, |I'm having difficulty
pul i ng up sone of these things so | don't knowif M. Young
has that or not.

MR HAYS: | e-mailed it to him--

Si mul t aneous speaki ng.)

CHAI RPERSON HI LL: No, M. Young m ght have it,
so let's just give hima m nute. M. Young, can you hear
me? Ch, never m nd, okay.

MR McCRERY: Onh, there it is. There you go.

CHAI RPERSON HI LL: Yes. That's it.

MR McCRERY: |I'msorry, if you could advance to
-- 1t is along docunent. W aren't going to use all of it,
but | do wish to incorporate all of this as part of ny
testi nony, M. Chairman, please. For the record and for
your use in deliberating this question.

CHAI RPERSON HI LL: Yes, Professor, it's in the
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record. |I'mjust trying to pull it up nyself here.

MR. McCRERY: Oh, | see, okay.

CHAI RPERSON HI LL: But, M. Young, | think is
trying to get to nunber 19.

MR. M CRERY: Ckay. There you go. So, by
approvi ng t he subdi vi si on, what's happened is then two thi ngs
-- two very, very inportant considerations. These aren't
mar gi nal consi derations of the zoning regulations for Zone
RA- 9. These are central things. It addresses building
hei ght and addresses yard setbacks and yard depths. These
are critical portions of the zoning regul ati ons and because
these are all existing structures, it noves, as | said
earlier, it noves a once conformng, fully conformng
bui | di ng i nto a now nonconform ng situati on and nonconf orm ng
in very, very critical ways. It would present a terrible
precedent for the Zoning Adm nistration noving forward. |
strongly, strongly suggest that this is very, very carefully
consi der ed.

The rear yard then and another way, | think a
useful way of considering questions of zoning when you're
dealing wth existing buildings is were an architect to
submt these drawings now for a newy built building, would
t hey pass nmuster with regard to the zoning regul ations. The
answer here is no, so were MCrery Architects to submt a

proposal just like this one, proposing the rear yard and
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having the wall cone into the rear yard along the south
property line and having that |ong wall conme out in the rear
yard, that portion would be held to be in violation of the
zoni ng regul ati ons.

Al so the height of the building wwuld held to be
In violation of the rear yard setback in relationship to the
hei ght of the building and so | would need to adjust the site
plan accordingly and also the architecture accordingly.
Can't adjust the site, it's fixed. Can't adjust the
building, it's fixed. So the solution here is correction of
the decision of the Zoning Adm nistration. Next sli de,
pl ease.

kay, this roof, M. Hanlon did a very, very good
j ob of establishing that the roof is a roof. W'IIl be able
to establish that it's not an architectural enbellishnment at
all. It's, in fact, very nmuch part and parcel of the
buil ding and that even if, and I'll say here, even if one
wants to treat it as an architectural enbellishnment and call
It that, it violates the zoning regul ations for architectural
enbel | i shnents, so it can't be -- you again, it's an
established fact, it's a fixed building, it's built, it
exists. It can't be redefined as sonething that it's not.
So that it's sinply not an architectural enbellishnent.

Therefore, it cannot be excepted fromthe hei ght restriction.
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The tenple's pyram dal roof rises fromthe upper
wall. Another point that the developer is trying to take
here is that they're trying to lower the building. Yet at
the sane tinme, they're trying to say that well we have the
argunent for the |l ower building and you'll see their slides
that do this, that try to establish the building height as
85.25 feet for one argunent. For another argunent, they'l|l
say that the height of the building is actually at the
underside of the roof, whichis quite a bit taller. 1In fact,
the building is 139 feet tall and that's actually set forth
I n Perseus' own docunents. It's also set forth in other
docunents you'll see. Next slide, please.

If the pyramd is deened to be a roof then the
mnimum rear yard requirenents of this code, of section
605. 1, are viol at ed. On the other hand, if the pyramd is
deemed to be an architectural enbellishnent, whichit's not,
but even if you were to deem it an architectura
enbel I i shnent, then 1501.3 i s violated. So, the devel oper
Iin their proposal here is really putting a clanp on the
Zoning Adm nistration. They're placing you between a rock
and a hard place as well. Next, please.

So the zoni ng regul ati ons provide that a rear yard
shal |l be unoccupi ed except as specifically provided in this
title and it goes on. Next one, please.

A structure, and so here are the four exceptions
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that you can have for structures in a rear yard. Any
structure no part of which is nore than four feet above the
ground, which is a fancy way of saying if it's higher than
four feet then it can't be in a rear yard. A structure not
I ncluding a building no part of which is four feet above the
grade at any point nmay occupy any yard required under the
provisions in this type. B, Afence or a retaining wall and
SO to address this, there are two structures in the rear
yard, okay? W' ve been focused on this wall that extends out
and cones very, very close to the south property. But there
are two structures. There is this wall and it's pier and
there is also the areaway that M. Hanlon showed you in
Perseus' buil ding section diagram

There's two structures to be addressed here. But
right now, we're focused on the wall that cones out into the
south rear yard. It's 11 feet 6 inches tall. Being 11 feet
6 inches tall for its entire length, it is nore than four

feet. So, Ais not an acceptabl e exception to the rear yard

structure requirenents. B, a fence or a retaining wall.
It's certainly not a fence. | think everyone -- we can
bel abor this point, a couple of slides do this, we'll skip

ahead, but this is not a fence. The questionreally is going
to be whether it's a retaining wall or not. W'IIl get to
that very quickly.

And then there's this question of stairs. There
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are stairs that are in the rear yard now. Now that the rear
yard has been redefined to the south yard. There are stairs.
There is no question as to the stairs that face 16th Street
are an al |l owabl e and perm ssi on exception for the rear yard.
That's not a point that's being nmade. It's the wall that
abuts the stairs, it's 11 feet 6 inches tall, that is In
question. Further, the other structure is the | arge areaway.
Next slide, please.

So here's the slide that you' ve seen before. You
can see the south yard of the property. The very bottom of
that red box on your screen is the property line and the very
top of that red box is the face of the upper portion of the
bui I ding. Just inside that you can see the other structure,
the areaway, that 7-foot-6-six w de areaway. In yellow and
greenis the large 11-foot-6-inch wall that extends well into
the rear yard nowthat it is called the rear yard. Next one,
pl ease.

Ckay, anyway the rear yard nust remai n unoccupi ed
of structures. So this wall and it's stone pier at the end
sone call it a colum, it's a pier, the very large pier at
the end do not conme within the exception because both are 11-
foot-6 inches or a little bit higher in height. Next.

Here's a picture showi ng that -- M. Hanl on showed
a good nunber of pictures, there's no dispute here that this

a structure and that it's taller than four feet. Next .
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Here's the second exception. It nmust remain
unoccupi ed. There's an exception for a fence. Here's the
fence details and that sort of thing. | think we can skip
ahead. This is not a fence. Next one. Thank you.

Here's a phot ograph of the pier. You can see the
alley in red brick. You can see the property line wwth the
stone step and that little stone curb that runs along the
pl anti ng edge on the south wall of the property. You can see
the stairs ascending on the west side of the wall with that
alumnumrailing to get up the stairs. The stairs are in the
rear yard and they are an exception to the structures that
can be in the rear yard. No contest on any of that. The
| arge pier and the wall are definitely in the rear yard and
are structures.

Now |'m going to turn your attention to the
retai ning wall question, okay. Perseus wll work to define
that wall, go back one, please to the photograph there. They
will work to tell you that this is a retaining wall. It is
not a retaining wall. Take a look at this so we can nove
ahead, but to the west are stairs. To the right beyond the
wall and | have another photograph of that com ng up soon,
Is earth. Next, please. ay, next again. |'msorry, yes
forward, okay. Here we go. Ret ai ning wal |, okay. No, |
think we need to go back to 29, please.

Here we go. So here's the definition of retaining
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wall, a vertical self-supporting structure constructed of
concrete durable wood, nmasonry or other materials and here
| have highlighted it or enphasized this initalics, because
this is the critical thing, designed to resist the |ateral
di spl acenent of soil or other materials. This wall is not
designed to and does not resist lateral displacenent of
anyt hi ng i ncl udi ng soil and including other materials. Next
phot ogr aph, pl ease.

The 1913 photo shown bel ow, we need to show t hat
pl ease, was taken during the construction of the tenple.
You' ve seen it before with M. Hanlon, the horse-drawn wagon
Is on the south side. It clearly shows that this is a | evel
| ot .

CHAI RPERSON HI LL: I1t's the next slide, M. Young.

MR. M CRERY: Pl ease, yep. Thank you, M.
Chai r man. This is a level |ot. It's a level lot. It's
defined by the building application. 1It's also a |level |ot
defined by the evidential proof in this photograph. The wall
does not retain. The wall sits upon the natural grade and
It's resisting no lateral forces whatsoever. Next sli de,
pl ease.

M. Hanlon showed you this one. |It's been flat
ground since the very beginning. Next one, please.

We've seen this a couple of tinmes. Next one.

want to nove around to the back side of this wall. Here it
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Is. So here's a close up viewof the rear of the wall. This
Is the east facing and south facing corner of that |arge
wall. You can see that the earth is well down at the very
bottom of the wall and so this wall is not retaining any
early and it is not resisting any lateral forces from the
east. (Go back one, please.

Here you can see that it's not retaining any
| ateral forces from the west. Yes, it's true that the
pl at f ormof the wal ki ng surface just bel owthe nunbers 7 feet
8 inches there, that upper surface is higher than the | and,
the ground on the opposite side of the wall, but there are
no lateral forces exerted on that wall by the structure or
the staircase. So if you were to renove that wall as a
t hough experinent, if you were to renove that wall, the
stairs would remain in situ. They would not all of a sudden
heave to the east. That is what retaining walls resist is

heavi ng and thrust of lateral force and there is no | ateral

force being resisted here at all. Those stairs stand on
their owmn and this wall stands on its own. It's not a
retaining wall. Next, please.

So, therefore, as it's not a retaining wall it

does not neet the exception provided for in the zoning
regul ati ons. Next, please.
Beauti ful magnolia. Next, please.

| want to nove ahead please if you don't m nd.
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Slide 42, please. So here we are, the rear yard then is
Insufficiently deep, in violation as a result of the
perm ssion to re-subdivide the ot and to allowfor S Street
to be called the front. The resulting rear yard is
Insufficiently deep and that is in violation of those
regul ations at 605.1. That section requires that there is
a l:3ratio of rear yard depth in the one colum to building
height in the three proportion in the RA-9 zone.

So here know ng this, the devel oper needs to then
do two things and they work to do this with their clains and
their assertions. One is, they've got to get that rear yard
di stance down, however, they possibly can and they've got to
get the height of the building down as nuch as they possibly
can, but they're dealing with facts on the ground and they're
dealing with an existing building. And though an existing
bui | ding presents a certain set of facts that are undeni abl e
and are self-evident, the only way they can therefore get
these facts and the building itself, existing building and
the fact of the rear yard into sone sense of conpliance is
to persuade the Board that the building is not as high as it
actually is and that the rear yard is deeper than it actually
Is. They're asking you to | ook away and |' mnot saying that
froma crimnal standpoint or anything like that, it's just
that that's the basis of their effort. They have to be able

todothisin order to -- and you have to buy into that these
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assertions in order for this thing to even conply. They're
asking a lot, all right? They're not asking for three or
four inches, they're asking for tens and tens of feet in both
directions, vertical and horizontal, okay?

So the project then is designed to be constructed
on a lot less than six feet fromthe rear of the tenple,
which M. Hanlon tal ked about this, | don't need to repeat
this one, please. |If we can just keep going ahead, please
to the next diagram

Ckay, so here we go. The mninumrear yard shal
be established for lots in the RA-9 zone as set forth in the
followng table. In RA-9 the zone is 15 feet or a distance
equal to four inches per one foot, that's 1:3 of the
principal building height, okay? Here there's only one
principal building and it is the tenple itself. Next ,
pl ease.

So that just sets forth the codes, okay. Wat we
have then is that they've done this switch, but it's not a
cure. They've switched the side yard to the rear yard and,
you know, there's enough case law in front or not case |aw,
but there's enough precedent with this Zoning Adm ni strati on
to allow that to happen. They decided to do it and
unfortunately the facts on the ground and the building itself
don't support what is required and don't conformw th what's

required in the zoning regulations. Next, please.
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It's this diagramthat they used to attenpt this.
So they're going to establish the building front on S Street.
Nonet hel ess, they're going to neasure the height of the
building from 16th Street, it's former front, and there's
sone precedent out there that allows that to happen. | think
you mght all want to revisit that because it presents future
difficulties for the zoning regul ations and especially for
considerations of the zoning regulations that you all
undertake. There's one case and |I'm not sure that it's a
good precedent to have been set and the Board m ght consi der
taking an opportunity to reset that.

Nonet hel ess, the developer is calling the front
S Street. They're using the building front to neasure the
hei ght of the building and they're doing that because they
think that there's an opportunity to shave four feet siXx
I nches of f the height of the building. You'll seein alater
slide that they mght present that this very point where
they're trying to neasure fromthe top of the stair structure
rather than from the natural grade at the sidewal k |evel.
M. Hanlon did a good job of presenting this slide. Let ne
just say again that here it is, it's 139 feet to the top of
the roof. We'Il stipulate to that assertion and we will not
stipulate to their attenpt to find this an architectura
enbellishnent. It's the roof of the building. Next, please.

So here's a diagramthen show ng --
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(Si nmul t aneous speaki ng.)

CHAI RPERSON HI LL: Hey, Professor MCrery?

MR. McCRERY: Yes?

CHAI RPERSON HI LL: ['"m just getting on timng
here, just try and understand |'m kind of flipping through
your slide deck. Do you know how far you're going? Because
you're at 50 m nutes now.

MR. McCRERY: As a total tean? |'mnot far away.
|"mnot going to present all of the slides at all.

CHAI RPERSON HI LL: That's all right. [''m | ust
trying, because |I'mflipping through your slide deck al so as
you're talking, so I'mjust trying to see how far you're
goi ng to get.

MR MCRERY: This slide 139 feet, 140 feet |ike
we said, we'll stipulate to 139-foot building height
dimension. It needs to be neasured though fromthe natural
grade at the sidewal k and you can see that set forth there
at just around 140 feet. Next one, please.

It cones to this and that is that the necessary
depth of the rear yard given that it's a 139-foot structure
woul d, you would think, be one-third of 139, except that
t hey' ve backed thensel ves into the corner of their newrear,
the building rear is now the south el evation. The south
el evation unlike the east front of the building and the

former front of the building on the west and the forner rear
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of the building on the east, don't have areaways. But
calling the front yard S Street and calling the south yard
the rear yard, they have to take all the structures that are
along the south side of the building and are part of the
bui | di ng.

We tal ked about the wall that reaches out well
into the rear yard and conmes within six feet two inches of
the new rear yard property. Now we need to tal k about this
areaway. The areaway is of sufficient depth as established
In the zoning regulations that it has to be considered as
part of the height of the building. So it's 15 feet deep as
set forth in docunents presented by the devel oper. W don't
di sagree with that dinension and so to the 139 feet needs to
be added 15 feet of building height, which exacerbates the
probl em even nore. So we now have a 154-foot buil ding
measured by the developer and as defined by the zoning
regul ations is 154 feet. And a 154-foot buil ding divide that
by three and the rear yard requirenent is 51 feet 4 inches
and it's 51 feet 4 inches fromthe rear property line to the
nearest structure. The nearest structure is that big
retaining wall, which is only six feet away from the rear
property line. The next nearest structure is the wall of the
areaway and the areaway itself which is a dinension that's
substantially |l ess than 51 feet 4 inches. W're | ooking for

a rear yard that needs to be 51 feet 4 inches deep and we're
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nowhere near it.

Now Per seus' own di agramcal cul ates that the wall
of the building that they want to use as the rear yard is at
42 feet 6 inches, so even if, even if they use their
preferred neasurenent of the rear lot, the building itself
sits squarely in the mdst of the rear yard. We're not
tal king about the wall that they want to call a retaining
wal | . We're not tal king about the areaway, we're talking
about the facade of the building they want to use, it's in
violation of the rear yard. It's areally, really tough ask.
Next one, please.

So what they're doing is they're trying to chip
away at this, okay? And it's all in violation of 605.1 and
by a lot, not by a little bit. Next one, please.

kay, so what this slide does is go through and
calculate all that stuff. Scenario one which | just
presented to you, it's 51 feet 4 inches and it violates
section 605. 1. If you neasure the tenple height from S
Street, okay, then you end up with a rear | ot requirenent of
46 feet 4 inches, still in violation of it. Next one,
pl ease.

So basically however you neasure it, however you
measure it, this existing building and that rear lot line it
can't be found to be in conformance wth the zoning

regul ations at all. GCkay, so here again, this is another way
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that they're trying to neasure the rear, they're trying to
assert the rear yardis 32 feet. It's still not big enough.
Next one, please.

Then there's this attenpt to call the roof an
architectural enbellishnent.

CHAI RPERSON HI LL: Hey, Professor MCrery?

MR. McCRERY: Yep.

CHAI RPERSON HI LL: |'mjust checking, is the roof
your |ast argunent?

MR. McCRERY: Yep.

CHAl RPERSON HI LL: Ckay, all right go ahead.

MR MCRERY: Here we go, so architectura
enbel li shnment is all set forth in 1501.3. It does allow for
architectural enbellishments. Earlier subm ssions fromthe
devel opers have set forth a bunch of exanples of such
architectural enbellishnments, all of which support our
argunent not theirs. That this is not an architectura
enbel | i shnent, that this actually the roof of the building.
Architectural enbellishnments arelimtedto 30 percent of the
wal | that they sit upon.

What they're going to dois they're going to try
to say that | ong before there was a zoning regul ation, there
was the requirenents for tall buildings to be approved by the
D.C. Comm ssion. D.C Conmm ssion did approve this. It cane

into their jurisdiction not because it's an inportant
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building or that it's a beautiful building. It cane into
their jurisdiction because it's a tall building. Those
people had to go, the architect and the Msons, when they
originally built this, they were required to go to the D.C
Comm ssion and get D.C. Conm ssion's approval because it
ot herw se would have been in violation of the Height Act.
They went to the Comm ssion because it's a tall building and
they went to it and they did approval fromthe Conmm ssion for
building higher than the building heights restrictions
allowed. This is atall building. It's always been a tall
building fromthe very get go. Next side, please.

The roof, it's aroof. [It's an outside cover of
a building or structure including the roofing and all the
materials and all the construction necessary to maintain the
cover upon its walls or other support. Al so the highest
point or reach of sonething. By contrast, Wbster's
Dictionary defines enbellishnent inrelevant part as fol | ows:
The act or process of enbellishing or sonmething serving to
enbellish. In other words, it's a thing that you coul d have
or don't have to have. This building has to have that
pyramd, it's part and parcel of the design of the building.
It's part and parcel to the fabric of the building. It's
part and parcel of the formof the building both exterior and
interior as seen on a bunch of earlier slides. This is not

an enhancement. It's not a decoration. It's not an
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enbel | i shnent. This is the roof of the building. Next ,

pl ease.

Thus, in order for 1501.3 to apply, the donme nust
be determned by you all to be nerely an architectural
enbel | i shnment. The purpose of architectural enbellishnents
Is to permt |imted decorative detail to enbellish a
bui l ding. By contrast, here the tenple's pyram d obviously
does not fall within the definition of enbellishment because
it's not an inessential or decorative or fanciful detail.
It's essential to the building to give it formand identity
both inside and out. Next slide, please.

Here, you've seen this slide, the argunent has
been nmade. The Masons define this as the roof. The
Architectural Review defined it at the very beginning as a
roof. Everyone calls it the roof. The drawings call it a
r oof . Docunents call it a roof. Everyone's calling it a
roof. You're being asked contrary to 110 years of tradition

of people calling this the roof and knowi ng that it's a roof,

the Board is being asked to say well, no, it's not a roof.
It is aroof. |It's the roof of this building and therefore
you have to neasure to the top of it. Next, pl ease. Not

you, but one nust, okay?
Here's the roof of the tenple and a great
phot ograph of it. |It's an article, Roof Construction of the

Tenpl e. It shows very clearly the roof rises on the wall
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that extends beyond and through the col onnade that waps
around the building and at the very top of that wall rises
the roof. For this to be an architectural enmbellishnent, the
pyram dal roof could only rise from 30 percent of one of
those walls. But yet here it rises from100 percent of those
four walls. Next, please.

CHAI RPERSON HI LL: Hey, Professor?

MR. McCRERY: Yep.

CHAI RPERSON HI LL: How far are you goi ng on your
slide deck?

MR. M CRERY: |  know. I"'m trying to keep it
short. We're alnost there.

CHAI RPERSON HI LL: Ckay.

MR. McCRERY: Al right.

CHAI RPERSON HILL: I'mmnot trying to -- |'mjust
-- I"mat ny hour.

MR. McCRERY: Yep.

CHAI RPERSON HILL: And I'mlike flipping through
your slide deck and you've got |ike probably 10 nore slides
of the roof.

MR. McCRERY: Yes, if you can go to 58. Here's
a very clear, hel pful diagramof what this building is. The
red outline is the building that is the interior enclosure.
The Dblue line is the colonnade that runs around the

perinmeter. You can see then that the walls rise all the way
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up to the base of the roof and the roof rises from 100
percent of that wall. The red is the structure of the
buil ding and the blue is a lower, if you want to call that
architectural enbellishnment you could, | don't asit's sinply
the colonnade. I1t's part and parcel of the building as well.

Perseus in this diagramis trying to assert that
the buil ding height stops at the top of the blue line. It's
absurd. I'msorry to be rude, but they're asking everyone
to believe sonething that's sinply not true. The top of the
walls of this building are at the base of that roof. The top
of the building is the top of the roof. Thank you. Next
one.

The top of the roof is 139 feet and this goes on.
| mean | think we don't have to go through all this stuff,
but one point here is that the devel oper has previously tried
to say that each one of those steps is an independent
architectural enbellishnment and that each one of those steps
IS therefore progressively nore in with an enbel | i shnment on
top of enbellishnment on top of enbellishnment on top of
enbel lishnent on top of enbellishnent and this is the
rationale that this Board is being asked to adopt as the
basis for the incorrect conclusion that the building height
I's not the building height and that the rear yard is not the
rear yard. | think |I can stop right there, M. Chairnman.

CHAl RPERSON HI LL: Okay, thanks, Professor.
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MR. M CRERY: Ckay. | greatly appreciate you
allowmng ne to go over. | appreciate that. Thank you.

CHAI RPERSON HI LL: Ckay, who was starting to
speak?

MR HAYS: This was ne, Chairman HII. Can we,
since we don't have tine for ne to go through all the slides,
can we adopt -- we'd like to adopt the remaining slides as
his testinony and his four expert reports as his witten
testinony so that it's all in the record and is getting
admtted into evidence?

CHAI RPERSON HI LL: | got it, M. Hays. |It's al
in the record now.

MR HAYS: kay. Thank you.

CHAI RPERSON HI LL: Ckay, so what |I'm going to
propose is we take a quick break just to kind of get our
t houghts together. Then | was going to ask ny fell ow board
menbers to have any questions ready that they m ght have of
the Appellant, knowng that we mght not even ask our
questions now and mght hold them until we hear from
ever ybody. Then | would ask the DCRA if they have any
questions and/or the property owner or | essee and then we'l|l
go to DCRA' s presentation then the | essee's presentation and
we'll just kind of go back and forth, round and round until
we get through all of this. So, let's go ahead and just take

a quick 5- to 10-mnute break, a 5-mnute break if we can,
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just to kind of take a break and cone back.
(Wher eupon, the above-entitled matter went off
the record at 11:23 a.m and resuned at 11:35 a.m)

CHAI RPERSON HILL: Al right. 1'm/looking at ny
fell ow Board nenbers first. Does anybody have any questi ons
of the appellant?

VI CE CHAI RPERSON JOHN: Not at this tine.

CHAI RPERSON HI LL: Ckay. | see a couple of
people. |I'mgoing to go with Conmm ssioner May first.

MEMBER MAY: Thank you very much. So | think ny
questions are nostly directed at M. MCrery. Hel l o, M.
McCrery. N ce to see you in a different context.

MR. McCRERY: Very good to see you in a different
context. How are you, sir?

MEMBER MAY: Fine. So | guess | sort of have a
basi ¢ question about donmes and roofs, right? | nean, isn't
it -- wouldn't you consider a done to be a roof?

MR MCRERY: Yes, sir.

MEMBER MAY: Okay. And so the fact that it's been
historically called a done doesn't nean that it's --

MR. McCRERY: | think if I can gently correct you,
sir, it's actually a pyramd. Donmes are definitionally
spherical. This is pyramdal. But that's maybe --

(Si nmul t aneous speaki ng.)

MR McCRERY: But it's definitely a roof, yeah.
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MEMBER MAY: Yeah, okay. Definitely a roof. |

mean, it's pyramdal on the outside. It's a donme shape on
t he i nsi de.

MR. McCRERY: Correct, yeah.

MEMBER MAY: And yeah, | nean, | would' ve called
It a pyram dal done, but --

MR. M CRERY: Ckay, yeah. I think that's also
useful, yeah

MEMBER MAY: Yeah. Now let's see. You made the
point wth regard to the 11-foot high wall or the 8-foot high
wall. However, we know which wall it is, right?

MR. McCRERY: Yes, yes, sir.

MEMBER MAY: | think you actually called it part
of the building in essence. So in circunstances |ike that
where the rear yard varies because the rear of the building
varies, how woul d you neasure the depth of the rear yard?

MR MCRERY: Well, first | would find out howto
nmeasure it as required by the zoning regul ations and foll ow
that. In this case, | would calculate the -- | woul d neasure
fromthe south nost extent of the footprint of that wall.
It's ver plinth, It's the plinth underneath all of that,
right?

(Si nmul t aneous speaki ng.)

MR. McCRERY: And then | would neasure it to the

property. And devel opers put that at 6 feet 2 or sonething
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very close to 6 feet.

MEMBER MAY: Right.

MR. McCRERY: |'m happy to agree with that. And
then I would go over to the other -- we'll call it the west
nost structure in the rear yard. And the east nost structure
Inthe rear yard i s the sout heast corner of the areaway. And
then | would draw a diagonal |ine between those two and
actually snap a line, just go out with a string and then
measure fromthe m dpoint of that string back perpendi cul ar

to the south property line. That's how!| would do it, sir,

because the regs call for the nean -- not an average, a nean.

MEMBER NAY: Ckay, yeah. | mean, that's
Interesting. |'ve never seen it done that way in zoning in
the District. WlIl, | don't know zoning el sewhere. | only
know - -

(Si nmul t aneous speaki ng.)

MR. McCRERY: | think the first thingis goto the
regs and see what they require. The regs are very particul ar
about how and where one neasures.

MEMBER MAY: Right.

MR. M CRERY: The buil ding height neasurenent
point is very, very clearly defined, right?

MEMBER MAY: Yeah, | knot.

MR. M CRERY: Ri ght . So in other words, it's

clear that the regs are serious about it. And so | would
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interpret it as carefully and strictly as | possibly coul d.
And that what | would do.

VEMBER MNAY: W'll wait to hear from what the
zoning adm nistrator says. But | think it's been -- it has
been historically treated as an average.

MR. McCRERY: (kay.

MEMBER MAY: So the --

MR. M CRERY: | guess if | can just interject.
The difficulty wwth the way that the average is, is that --
as it's been cal cul ated by the devel oper is that they' ve cone
al ong every ten feet and neasure back perpendicular to the
property line and cone up with a great nunber -- | think 20
or 21 instances.

MEMBER MAY: Yeah, |'m not sure about that route

eilther, and I"'mnot sure if that's historical.

MR. McCRERY: | don't know where that's derived
from | nmean, if they're trying to get their average up
they coul d've neasured every inch and had even nore -- it

woul d' ve hel ped their average.

MEMBER MAY: W'l |l hear fromthem and we'll hear
fromthe zoning adm ni strator.

MR. McCRERY: kay. Thank you.

MEMBER MAY: So do you know anythi ng about the
origin of the 30 percent rule, what that was intended to

address with regard to the -- | nean, how that got witten
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In the zoning regul ations, because it wasn't part of the
original zoning regul ation.

MR. M CRERY: | don't know how. I think it
probably canme -- | don't know. It's speculation on ny part.
But it seens reasonable that it canme from a proposal to
beautify the skyline of Washington, D.C. It's conparatively
very flat. | think a very good and fairly early exanpl e of
this permssion for architectural enbellishnent is along on
K Street on the north edge of Franklin Square --

MEMBER MAY:  Yeah.

MR. M CRERY: -- where there's two pyram dal
architectural enbellishnments. And they very clearly conport
with the zoning regqulations for the size and limtation of
their footprint with regard to the rest of that |[|ong
bui l ding. And they also beautify the skyline every nicely.

MEMBER MAY: Yeah. | nean, | happen to know where
It cane from because | think that was a text anendnment that
was enacted relatively recently during ny tenure which neans
during the last -- well, during ny current tenure, so within
the last 14 years.

MR. McCRERY: Well, I"'mgrateful for it.

MEMBER MAY: Yeah, but it wasn't -- | think it was
I ntended to address a circunstance where many devel opers were
sinply extend their facades an extra 10 or 15 feet above the

hei ght of roof for what seened like the sole intention of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

57

maki ng the buildings seemtaller. And so it was limted to
30 percent of the facade because there was a fair anount of
m schi ef going on --

(Si nmul t aneous speaki ng.)

MR. McCRERY: | can probably assert and maybe you
can say that it was certainly not witten in order to bring
previ ously approved tall buildings into confornmance.

MEMBER MAY: Right, right. Well, it certainly was
not the intention to prevent anything |i ke the nmasonic tenple
frombeing built. It was always intend -- it was intended
as a neasure to protect the Height Act heights.

MR. MCRERY: Yes, sir.

MEMBER MAY: Try to prevent anything that would
make the skyline nobre unacceptable. So | was a little
confused by your testinony. Do you think that the zoning
regul ati ons say that you cannot separate the front of the
bui I ding fromthe building height neasuring point?

MR. McCRERY: No. Well, the zoning regul ations
aren't clear. And | think that that's why it went to an
appeal where perm ssion was previously granted in a case
where you can call the front of a project -- the side of a

project the front |like they're doing here. And then you can

still nonethel ess neasure fromthe new side. And that's --
| guess there is a case where that happens. |t doesn't seem
to be -- it's a non-straightforward interpretation of the
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zoni ng regul ati ons.

MEVMBER NAY: And again, this is one of those
things that, | nean, | devoted --

MR. McCRERY: Yeabh.

MEMBER MAY: -- too nuch of ny life to dealing
with straightening out the building height neasuring point
guestion --

MR. McCRERY: Yeabh.

MEMBER MAY: -- going back even to ny earlier
tenure on the zoning conm ssion back in the early 2000s and
we first took this on. And we elimnated things 1|ike
measuring fromviaducts and so on.

MR. McCRERY: Right.

MEMBER MAY: But | think the idea that building
hei ght and where the front of the building can be consi dered
were very thoughtfully considered several tines, including
nost recently in the zoning regulation rewite in 2016. It
does remain a separate consideration, | think. | can
understand why it woul d be confusing to the normal | ayperson
or --

MR. McCRERY: Yeah, sure, yeah.

MEMBER NMAY: -- and even to many building
prof essi onal s because there are a lot of things about the
zoni ng regul ations that are confusing.

MR McCRERY: Well, and here the thingis thisis
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that inthis slide, it's just flat as a pan. And the reason
-- the notivation for the use of -- so you would think, well,
then, who cares. S Street is at the sane el evation as 16th
Street.

It's the sane el evation as the alley to the south.
So who cares what yard you use. And the answer is, well, the
devel oper cares because it buys themanother 4 feet 3 inches
If yourewlling to say and permt themto assert and claim
that they can neasure fromthe staircase -- fromthe top of
the staircase and up.

Zoning reqgul ati ons say you need to neasure from

natural grade. So they're |ooking for another 4 feet there.

And that's their notivation for com ng around the side -- the
new si de.

MEMBER NMAY: Ri ght . | think that's it for ny
questi ons. So certainly you've pronpted a nunber of
questions that 1'll have for the zoning adm ni strator.

CHAI RPERSON HI LL: Great. Thanks, Conm ssioner.
M. Smth?

MEMBER SM TH: Ckay. M. May asked one of the
gquestions | was going to ask. My second question is
regarding clarity. And this is to M. MCrery and nmaybe |
m ssed it.

I n your presentation, you had stated that Perseus

has argued that the rear yard is 32 feet. But you' re naking
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an argunent that based on how they neasure the setback, it
shoul d be 46 feet 4 inches. Could you explain that alittle
bit nore just for my own clarification at how you arrived at
t hat ?

MR. MCRERY: Sur e. So there -- the building
height, let's go to building height first. Ckay? The
bui | ding height needs to be neasured from the new front.
Ckay. And the new front yard is S Street.

And that's a self-elected step one by the
devel oper. So the front of the building is now S Street.
So you take the 139 foot elevation that it rises from above
nat ural grade.

But along S Street, there's an areaway, just |ike
there is an areaway along the alley side as well. So on the
north elevation, on the south elevation, those elevations
descend 15 feet farther into the ground. But because of the
depth of the areaway, it's 7 feet 6 inches, then the zoning
regul ati ons are very cl ear.

You have to neasure from the bottom of that
areaway. So it's 139 feet, the portion that's above nat ural
grade, plus the 15 feet below and that gets you that |arger
nunber. And so | amclear, 139, that's 154 feet, sir.

And then divide that be 3, that 1 to 3 ratio,
bui | ding height to rear yard requirenent is 51. 33 feet which

Is 51 feet 4 inches. So that woul d be the required rear yard
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measuring the front of the building according to the self-
el ection of the devel oper. They don't want -- so if you just
jot that down, 51 feet 4 inches, that's ny interpretation of
what the zoning regulations require and that is the actual
bui | di ng hei ght.

Now what the devel oper proposes to do is not use
S Street as the front. They propose to use 16th Street as
the building front for the purpose of neasuring the height
of the building. And they propose to do that for the obvious
reason of not having to include that extra 15 feet and the
hei ght of the building. Understand.

So that reduces the building from 154 feet back
to 139 feet. And if you divide 139 by 3, then the rear yard
woul d need to then be 46 feet 4 inches. That make sense?
And the rear yard is not 46 feet 3 inches -- I'msorry, 46
feet 4 inches.

And it's not 46 feet 4 inches no matter how anyone
measures it, using nmeans or averages or anything. |t never
cones close to being 46 feet 4, and it certainly doesn't cone
anywhere close to being 51 feet 4. Does that answer your
question, sir?

MEMBER SM TH: Yes, yes. That's was what | was
| ooking for. So that answers ny question. Thank you.

MR. M CRERY: Thank you for the opportunity to

clarify. Thank you.
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MEMBER SM TH:  No probl em

CHAI RPERSON HI LL: Ckay. Let's see. |'m going
to turnto M. Wiite. M. Wiite, do you have any questions
of the appellant? | can't hear you, M. VWhite. Sorry. No.
| heard a noise there for a second. Maybe --

MR VH TE: "' m using nmy phone for audio. [''m
having a problemw th audi o on ny conputer.

CHAI RPERSON HI LL: No problem

MR WH TE: Okay. So | don't have any questions
for the appellant. Thank you.

CHAI RPERSON HI LL: Okay. Ms. Roddy?

M5. RODDY: Yes, | do have a nunber of questions.

CHAI RPERSON HI LL: Ckay.

M5. RODDY: And they are for M. MCrery.

CHAI RPERSON HI LL: Ckay.

M5. RODDY: Do you point to any docunentation of
where the rear yard was designated at the tenple was
construct ed.

MR. M CRERY: No, | can't. But know that the
tenpl e was constructed before there were zoni ng regul ati ons.
So there would not have been the requirenent at that point
toindicate front, rear, sides. Al so, | would just say that
it'"s quite evident in the architectural design what the front
of the building is, what the rear of the building is, and

what the sides of the building are.
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Now you had testified that at the tinme the tenple

was built that the done was permtted to be erected to a
greater height that the limts prescribed in the Height Act.
s that correct?

MR. McCRERY: That's nmy understandi ng, yes. And
| did say that, yes.

V5. RODDY: And your testinony is that that
addi ti onal hei ght was approved by the Comm ssioners and was
not approved through the anendnent process as an anmendnent
to the Height Act. |Is that correct?

MR McCRERY: | did not testify to that.

M5,  RODDY: So was that height approved by
Comm ssioners? O was an anendnent to the Height Act made
to allow that additional height?

MR. MCRERY: What ny testinony is, is in the
record. But | repeat what | said and that is that the fact
that they had to present their project for permssion to
build it to the D.C. Comm ssioners is evidence that it was
too tall.

(Si nmul t aneous speaki ng.)

MS. RODDY: Are you aware --

MR. McCRERY: In other words -- okay, go ahead.

M5. RODDY: Are you aware of any anendnent to the
Hei ght Act for this property?

MR. M CRERY: No, |'m not.
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V5. RODDY: Ckay. So you also testified that

structures less than 4 feet in height are permtted in arear
yard, correct?

MR. McCRERY: Structures less than 4 feet, yes.

M5. RODDY: Sois it your position that structures
|l ess than 4 feet in height are permtted in a rear yard but
that structures bel ow grade such as areaways are not?

MR. M CRERY: Is it my -- say that again. Ask
t hat again, please.

MS. RODDY: Well, you had indicated that the
areaway shoul d not be included in the depth of the rear yard.
And so I'm trying to understand the basis for that. | f
structures less than 4 feet are permtted, are bel ow grade
structures not permtted?

MR McCRERY: No, | think it's not a well-placed
question. | say that respectfully. The zoning regul ations
are very clear that the areaway is a structure.

And t he reason why and that it has to be neasured
as part of -- considered part of the structure of the
bui | di ng because of its dinension. And so it's very nuch
part and parcel of the building itself. And since a buil ding
cannot sit inits own rear yard, then the areaway cannot be
considered to be in the rear yard.

M5, RODDY: So your testinony then is that the

bel ow grade structure is not permtted --
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(Si nmul t aneous speaki ng.)

MR. M CRERY: No, no. My testinony is exactly
what the record says it is. Thank you.

M5. RODDY: And so with respect to the retaining
wall, the retaining wall imedi ately abuts the areaway t hat
I's south of the tenple. Is that correct?

MR McCRERY: | won't agree that it's a retaining
wall. So --

M5. RODDY: The wall that we're di scussing.

MR. McCRERY: The wall that we're di scussing, yes.
Your question again, please.

M5. RODDY: It abuts the areaway that is south of
the tenple.

MR. McCRERY: There is a stretch of it that it
abuts the areaway, yes. And | would say -- well, we neasure
It exactly 7 feet 6 inches.

M5. RODDY: kay. So there appeared that 7 feet
6 inches of the wall that abuts the areaway. And that wall
extends bel ow grade to the bottom of the areaway.

MR. M CRERY: It does do that in that stretch.
Yes, it does.

M5. RODDY: And is the wall then retaining the
soil fromspilling into the areaway?

MR. McCRERY: |'mnot aware of what is on the east

side of that wall below the terraced surface. So |'m not
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able to say with any authority what or whether that portion

of that wall is acting as a retaining wall. | can say that
anything farther south of that areaway is clearly not
retaining as it extends farther.

M5. RODDY: But your testinony for that portion
Is that you can't confirmyes or not whether --

(Si nmul t aneous speaki ng.)

MR. McCRERY: That's correct. That's correct.

M5. RODDY: And | don't know if these questions
are appropriate for you. They, | believe, were included in
your expert report. And it's been incorporated into the
presentation here.

It's not clear to nme whether we're still pursuing
other violations of the zoning regulations with respect to
parking, the purpose and intent regulation, side doors.
There were a nunber of things that were included. For the
conpl eteness of the record, | would Ii ke to pursue questions
on that if that's okay with the Chair.

MR. McCRERY: M. Chairnman?

CHAI RPERSON HI LL: Yeah, maybe Ms. Nagel hout, you
can help ne al so. Like, specifically, |I thought we addressed
in the prelimnary matters the first tinme we went through
this what exactly we were arguing or what was i n the ori gi nal
appeal. And | don't know, M. Nagel hout or Ms. Ricker, if

you guys can help ne with do we need to now go through ot her
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itenms and if they were included in the original appeal.

MR,  HAYS: | can add that M. -- Professor
McCrery's report did not address those i ssues. So that woul d
be beyond the scope of direct or even anything that he's
witten about. He wasn't -- he didn't offer an opinion on
t hose i ssues.

CHAI RPERSON HILL: It's okay, M. Hays. Gve ne
a second. Apparently, it's in the record. And that's what
Ms. Roddy is speaking to. And so I'mjust trying to clarify
with | egal counsel here whether or not Ms. Roddy now has to
speak to other things that were in the record that may not
have been addressed in the original appeal. That's what |'m
trying to understand.

VI CE CHAI RPERSON JOHN: M. Chairman, if | could

CHAI RPERSON HI LL: Sure. Go on, Ms. Vice Chair.

VI CE CHAI RPERSON JOHN: -- | don't recal
narrowi ng the i ssues when we rul ed on those vari ous noti ons.
| believe we said that we would ask the parties to address
only the essential issues that the Board had to decide such
as the buil ding hei ght neasuring point and so on. So | would
think -- and |I'm just opining, waiting on our counsel to
speak that | would expect that M. Roddy would have to
address all of the issues raised.

O she could rest on the record which is quite
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clear as to those issues. So | believe in her statenent she
could. But | don't believe that because those issues were
not raised by M. MCrery that she should address them at
this time. Those would be ny thoughts.

CHAI RPERSON HI LL: Ckay. Ms. Roddy, do you have
any comments concerning the Vice Chair's thoughts?

M5. RODDY: That's fine. "' m happy to address
this during ny presentation -- during our presentation.

CHAI RPERSON HI LL: Okay. Al right. WlIl, then
Ms. Nagel hout, | don't need your answer at this point. M.
Roddy, other questions?

M5. RODDY: No, that's all | have. Thank you.

CHAI RPERSON HI LL: Okay. Al right. M. Wite,
I f you want to go ahead and give your presentation. You're
goi ng to need the phone again, M. -- or maybe not. Can you
speak up, M. Wite?

MR WHTE: Yes, | think | was nuted by --

CHAl RPERSON HI LL: Yeah, we can hear you now.

MR WH TE: Ckay. Thank you. Good nor ni ng,
Chairman H Il and nenbers of the Board. W're here today
because the appellant, M chael Hays and the DECAA chal |l enge
the zoni ng adm ni strator's approval of the subdivision of Lot
108 and Square 192 into two lots, Lot 110 also referred to
as the tenple lot on the west, which is where the Scottish

Rite Tenple is located, and Lot 111 comonly referred to as
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the eastern |lot on the east.

Appel lants filed nearly identical appeals arguing
that the <created tenple Ilot violates nunerous zoning
regulations and that the zoning admnistrator erred in
approving the subdivision. DCRA will denonstrate that the
zoning admnistrator's determnation was based upon a
t horough review, careful consideration, and the correct
application of the zoning regul ations. I n support of the
agency's position, we'd like to call Matthew LeG ant, Zoning
Adm ni strator, to testify.

CHAI RPERSON HI LL: Ckay, sure. M. LeGant?

MR LeCGRANT: Gkay. Good norning.

MR VH TE: M. LeGant, thank you. Wuld you
pl ease just state your nane for the record and tell us your
position with the Departnent of Consuner and Regul atory
Affairs.

MR, LeGRANT: Yes, thank you, M. Wite. Yes,
this is Matthew LeG ant, Zoning Adm nistrator of DCRA. |'ve
been in the position for 16 years.

MR VWH TE: Okay. And just briefly describe for
us your duties and responsibilities as the zoning
adm ni strator.

MR, LeGRANT: Yes, the responsibilities of the
O fice of the Zoning Adm nistrator is to adm nister --

MR HANLON: M. Chair -- I'msorry to interrupt,
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M. LeGant. Could M. LeG ant cone close to the m crophone
or speak louder? | have a lot of trouble hearing what he's
sayi ng.

MR LeGRANT: Ckay. Let ne see if | can nove the
m crophone closer. | apol ogi ze.

CHAI RPERSON HI LL: That's all right, M. LeG ant.
M. Hanl on, you guys also tried to jack up your mcs. | can
hear them okay. M. LeGant, go ahead and speak up a little
bit if you could.

MR LeGRANT: Ckay. Just let ne know, Chair, if
you cannot hear nme and I will try to speak up. GCkay. So |
was starting, the responsibility of the Ofice of Zoning
Adm nistrator is to enforce, admnister, and interpret the
zoning regulations for the D strict of Colunbia. And in
doi ng so, we review applications that cone to DCRA, buil ding
permts, certificates of occupancy, and subdivisions to
review for conpliance.

MR VWH TE: Thank you. WII you just describe the
general process for approval of a subdivision. And maybe if
you need to differentiate how it differentiates from ot her
approval processes.

MR, LeGRANT: Certainly. So of course as nyself,
| do not go over each and every subdivision. Nevertheless,
they are reviewed by the people, ny staff in ny office which

I'"'m ultimately responsible for. The process for a
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subdivision is different than that for a building permt.

The building permit cones infor reviewand is the
review of the building permts, then nmany issues associ at ed
wth the use of the building and the dinensions of the
bui | ding and so forth. But in sone instances, applicants
will apply for a subdivision prior to a permt. But
soneti nes those things happen sinultaneously.

MR VWH TE: Ckay. And so the appellants here
chal | enge your approval of subdivision -- the subdivision of
Lot 108, Square 192. Can you just please tell us the review
process this particular subdivision underwent?

MR LeGRANT: Certainly. Thank vyou. The
subdi vi si on applications cone in. They' re coordi nated by
DCRA' s office as a surveyor. And then they're routed to ny
office for review

So for subdivisions, inthis case the subdi vi sion
application cane in. It's called subdivision plat that

depicts the division of and. And we | ook at the area in and

around --- and this, of course, the Scottish Tenple is on,
the area in and around the tenple is looked at -- |'ll back
up.

The area in and around the Scottish Tenple is

| ooked at a nunber of devel opers over the years. In this
case, | believe the discussions with the Perseus began in or
around February 2018. |If | recall, counsel for Perseus and
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nyself nmet in nmy office.

We | ooked at sone diagrans and plans and we
di scussed zoning issues with the scenario of the |ot being
subdi vi ded. This was well before the pandem c. And we
di scussed t he proposed division of land in general. And then
as is the practice with an appeal is files as the case here,
| reviewed the matter for conpliance with zoni ng regul ati ons.

MR VWH TE: Okay. And just to be clear because
It has been brought up in the record, holding neetings and
havi ng tel ephone calls such as you didinthis matter is well
within the normal course of practice of your review process
as the zoning admnistrator. |Is that correct?

MR LeGRANT: Yes.

MR WH TE: Ckay. At this tinme, would you be able
to pull up our slide presentation in the 20452 case? |It's
Exhibit 99. And in the 20453 case, it's nunber 129. Ckay.
M. LeGant, would you | ook at Slide No. 1? Can you descri be
what this docunent is?

MR, LeCGRANT: Yes. So this is the -- we call it
t he subdivision application. Actually, it's a plat. It's
a graphic depiction of the subdivision.

Agai n, you can see the Ofice of Surveyors sl ashed
across it andit's cone to the Ofice of Surveyors. And then
they route it to the different divisions, agencies in the

District governnment, including ny office, the Ofice of
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Zoning Adm ni strator. And just to orient everyone, the
subdi vision is Square 192.

The depiction of those two squares, Lot 110 and
111, is the proposed division of the previous Lot 108 into
these two lots. And then in the mddle colum, you'll see
the different agencies including the Ofice of Tax and
Revenue. And obviously this is DCEE and the Ofice of
Hi storic Preservation and of course ny office, Ofice of
Zoning Administrator. |It's |abeled Departnent of Consuner
Regul atory Affairs.

So as the subdivision cones to the office, ny
staff sit down. They look at it. They |ook at the zoning.
The zoning here of course is RA-9 or Lot 110 and then RA-8
or Lot 111. This square is divided down the m ddle by a | ot
zoni ng boundary. And then the analysis occurs as to whet her
the subdivision is conpliant with the zoning regul ati ons.

MR VWH TE: Oay. And can you tell us which of
these lots is the |l ocation of the Scottish Rite Tenple that's
at issue here?

MR LeGRANT: Yes, it's on the left or the west
Lot 110 bordering 16th Street and S Street.

MR WH TE: Ckay. Just describe for us how do you
undertook to review it.

MR LeGRANT: Ri ght . So once the subdivision

cones to ny office and, again, we identify the zone. W | ook

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

74

at the regulations in the -- the overall general regul ations
applicable to lot size, lot area, lot frontage that are
prescribed in the zoning regulations. In addition, the --
because there's existing building, the Scottish Rite Tenple
on Lot 110, we further ook at to ensure that no new non-
conformties are created or any exi sting non-conformties are
aggravated or worsened by the subdivision.

MR VWH TE: Okay. And we'll get into the details
of your review in a little bit. But ultimately after
reviewing this subdivision and the applicable zoning
regul ati ons, what determ nation did you nake?

MR LeGRANT: That it was conpliance with the
zoni ng regul ati ons.

MR WH TE: Okay. And now let's discuss how you
reached that conclusion, particularly your analysis of Lot
110, the tenple lot. The tenple existed on this site for
quite sone tinme. Wuld you el aborate on how you approached
and anal yzed this?

MR, LeGRANT: Well, considering the building that
was constructed between 1911 and 1915, wel |l before any zoni ng
regul ati ons existed, we also considered that since it was a
historic |landmark that no changes were being nade to the
existing building. As | noted earlier, there is a provision
In the zoning regulations about nonconform ng structures

denoted in Subtitle C, 201.2. Any nonconform ng use of a
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structure or of |and or any nonconform ng structure |awfully
existing on the effective date of this title that renmains
nonconform ng, and any use or structure lawfully existing
that becane nonconformng on the effective date of this
title, may be continued, operated, occupied, or naintained,
subject to the provisions of this chapter, Subtitle C

In addition, there's a provision of Subtitle B,
B as in boy, 308.8. A conformng structure in existence on
June 14, 2013, that would have been rendered nonconform ng
as a result of the adoption of anmendnents to this section,
Zoni ng Comm ssion Order 12-11, shall be deened conform ng;
provided that the height of the structure may neither be
I ncreased or extended.

MR VWH TE: Okay. So to kind of summarize what
you just said, an essential fact that you were considering
was that there were no changes being nade to the existing
structure of the Scottish Rite Tenple. |Is that correct?

MR, LeGRANT: That's correct.

MR WH TE: And so essentially, all of the -- any
nonconform ng feature was allowed to continue to exist?

MR, LeGRANT: That's correct.

MR WHTE: So | want to talk to you about given
that there were no changes to the tenple itself included that
t here woul d be no expansion of the tenple or not increase in

gross floor area, did you determne that no additional
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par ki ng, | oading berths, or |oading platforns were required?

MR, LeGRANT: Yes, the tenple which has been
poi nted out to be in existence for over 100 years and is a
historic, it's considered a nonconform ng structure. And the
subdi vi si on neither expands nor adds to the nonconformty.
The | oadi ng berth parking requirenents may remain i n existing
condi tion.

The provisions that speak to this in zoning
regul ations include Subtitle C, 705.3. A historic resource
shall not be required to provide additional parking spaces
for a change of use w thout expansion. And then in Subtitle
C, 901.7, in addition to a historic resource shall be
required to provide additional |oading berths, | oading
pl atforns, and service/delivery spacesonly if the addition's
gross floor area and only when the addition results in a 50
percent increase in the gross floor area beyond the gross
fl oor area existing on the effective date of this title. And
SO0 because there's no additions to the structure, no new
par ki ng or | oadi ng was required.

MR VWH TE: Okay. And then kind of noving on, as
part of your review, did you consider whether Lot 110, the
tenple lot, nmet rear and side yard requirenents?

MR LeGRANT: Yes.

MR WH TE: Okay. And if we could nove to Slide

No. 2, please. Take a look at Slide No. 2. Thisis -- 1is
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this a docunent that you reviewed 1in nmaking your
determ nati on?

MR LeGRANT: Yes.

MR VWH TE: Okay. And let's talk about how was
the street frontage determned for Lot 110 for purposes of
establishing the rear and side yards?

MR LeGRANT: Right. So upon the subm ssion of
a subdi vision application, the question is how to determ ne
a rear yard and under what regul ati ons when a property abuts
two streets as the case here. The owner is allowed to choose
which is the front for determning street frontage. And in
this case, the owner selected S Street as the street
front age.

MR VWHTE: Okay. And so is there a particular
section in the code that allowed for the owner to select
street frontage.

MR LeGRANT: Yes. |In Subtitle B, Section 100. 2,
it notes that when a |lot abuts nore than one street, the
owner shall have the option of selecting which is to be the
front for purposes of determ ning street frontage.

MR WH TE: Ckay. And Lot 110 fit that
definition, that it abutted on nore than one street. 1Is that
correct?

MR LeGRANT: Yes.

MR WHTE: So | just want to clear -- be clear
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about this. Does the selection of street frontage have
anything to do with the building entrance or the address of
the property?

MR, LeGRANT: No. The street frontage is not tied
to where the address is, where the building entrance is.
It's not relevant to establishing what the street frontage
Is. It's not spelled out in the zoning regul ati ons.

MR VWH TE: Ckay. But it is relevant to the
establishnent of rear and side yards for zoning purposes,
correct?

MR. LeGRANT: But once you establish the frontage,
then it becones the front of that lot. And then that drives
what becones the rear and side yards.

MR VWH TE: Oay. | think -- so we've established
that the owner selected S Street, Northwest as the front.
And can you just ook for us, identify the location of the
rear and side yards based on that?

MR, LeGRANT: Sure. So in this diagram the very
top, the building front is | abel ed. And opposite that at the
m ddle of the drawing it's the rear yard. And then on the
two sides, the left or west and to the right or east is the
si des.

MR VWH TE: Okay. Let's start with the side yards
first. Can you tell us whether the side yard requirenents

were satisfied with respect to Lot 1107
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MR LeGRANT: Yes, they were conpliant as foll ows.
In the zoning regulations in Subtitle F of the RA-8-9 zone,
requires a mnimumof 4 feet for a side yard. |If we | ook --
and its dinmension there is called out.

The side yard again on the east side dinensions
is 5 feet 9 inches. And onto the west side, there i s no side
yard required. And that section of the zoning regulation is
F 606. 4. A side yard shall not be required along a side
street abutting a corner lot in RA zone which is the case
her e.

MR VWHTE: Okay. So let's start to talk about
the rear yard. Once you establish the |ocation of the rear
yard was appropri ate based on the owner's sel ection of street
frontage, did you then determne the requirenent for a rear
yard in the RA-9 zone?

MR, LeGRANT: Yes. So the section of the code
that speaks to that again in Subtitle F here, 605.1, RA-9
zone regul ations require a rear yard of 15 feet or a di stance
equal to 4 inches per foot of building height. And we
establish that the rear yard again in the south portion of
the I ot nmeasured 42 feet 6 inches fromthe building wall to
the property I|ine.

MR WH TE: Okay. So you were able to establish
how deep the rear yard was. But now you needed to determ ne

whether it met the m nimum requirenent. So you needed to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

80

determne -- let's talk a little bit about the building
hei ght neasuring point and how it was determ ned. Are you
aware of how it was determ ned?

MR LeGRANT: Sur e. The =zoning regulations
specify in Subtitle B, 308.2, the building height neasuring
point, or BHWP, is established at the adjacent natural or
finished grade, whichever is [ower in elevation. That the
m dpoi nt of the building facade, the principle building that
Is closest to a street lot line. The section goes on and
says for any excavations projecting fromthe building facade
ot her than exception to grade defined in Subtitle B, 100. 2.

The elevation of the mdpoint of the building
facade shall be the equivalent of the [|owest section
el evati on. And then there's an exclusion for driveways
adj acent to mdpoints that directly connect to a public right
of way. Furthernore, the zoning regulations in 308 -- B
308.7, if a building fronts on nore than one street, any
front may be used to determ ne street frontage; but the basis
for nmeasuring the height of the building shall be established
by the street selected as the front of the building.

Wth respect to 308, Section B, 308.7 allows the
bui | di ng hei ght, the BHMP, or the building height neasuring

point, to be different under different - to be on a

different street than for street frontage. And the Board had

held and | believe we've cited in our brief that this is
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al | oned. In any event, the selection of the front of the
bui | di ng that designates the rear yard in this case, that was
the S Street. But for the BHW, the property owner sel ected
16th Street for purposes of cal cul ating the buil ding hei ght.

MR VWH TE: Okay. And so just to kind of clarify
sonething you said, you want to nmke clear that vyour
testinony is that the selection of S Street, Northwest for
pur poses of street frontage and the sel ection of 16th Street,
Northwest as the front of the building for purposes of
building neasuring height are separate and distinct
determ nations all owed under the zoning regul ati ons?

MR, LeGRANT: That's correct.

MR VH TE: Ckay. Can you el aborate on that a
little bit for us?

MR, LeGRANT: Well, the selection of street
frontage is not tied in any way to the neasurenent of
bui | di ng hei ght. And there's a distinction in the zoning
regul ati ons between the determ nati on of street frontage and
the front of the building. Street frontage is used, anobng
other things, to determne the rear lot |ine designation
whereas the front of the building is used to determ ne --
used to neasure building height. And | believe this is what
the Board had determ ned in Appeal No. 19080.

MR VWH TE: Okay. |Is that The LI NE hotel appeal ?

MR, LeCGRANT: | believe that was one, yes.
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MR WH TE: Ckay. If we could nove to slide 3,

pl ease. Once you've determned that the building height
measuri ng poi nt was established correctly, did you consider
then that the building height itself was neasured correctly?

MR, LeGRANT: Yes. So in this case, | was
provi ded a drawi ng, show ng the west el evation which now we
all can see. The view of the tenple from 16th Street,
Nort hwest or the BHW is located, the drawing shows the
hei ght of the building was neasured correctly in accordance
wth the provision B 308.2. And to further describe this
drawi ng, so the west elevation view shows the mass of the
bui | ding and the done.

And it shows the lower red |ine, the el evation of
t he buil ding height neasuring point. It's 93.97. And then
we go to the cornice line as the top of the roof. And then
the vertical dinensions, 85.25, shows the height of the
building in relation to the BHW and the roof. That's the
applicable analysis that one does to determne building
hei ght .

MR VWH TE: Okay. Now let's discuss why the done
of the tenple was not included in determ ning the building
hei ght. Can you tell us why?

MR, LeGRANT: Yes. So the section that deals with
this was recently renunbered. It was Section C, 1501.3. Now

it'sintheremttance since Decenber 24th as a result of the
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Zoni ng Conm ssi on text anmendnent.

I[t's now in Subtitle B, 306.5. "Il read it.
Architectural enbellishnments consisting of spires, towers,
dones, mnarets, and pinnacles may be erected to a greater
hi gher than any limt prescribed by these regul ations or the
Hei ght Act, provided that the architectural enbellishnent
does not result in an appearance of a raised buil di ng hei ght
for nore than 30 percent of +the wall on which the
architectural enbellishnment is |ocated.

So since dones are expressly excluded from the
BHMVP cal cul ati on as an architectural elenent, although they
are allowed to exist under these regulations in the Height

Act as long as the done does not result in an appearance of

a raised building for nore than 30 percent of the wall in
which it's | ocated. In this case, the done is not on a
building wall but it's set back fromthat wall. And this

consi deration would not apply to give it the appearance of
a raised building.

And so this drawing that we're all | ooking at, it
| ooks flat. And so it's alnost like, well, are they on the
sane plane? No. The done is set back fromthat -- which is
| abel ed the cornice -- is a setback fromthat facade which
Is set by the columms supporting the roof. And so it does
not sit upon the wall. The done does not sit upon the wall

| eading to this 30 percent extension.
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MR WH TE: Ckay. Andif we could -- if it's okay

If we go back to Slide 2 just for a quick nonent. s the
set back nore clearly shown here, the setback that you were
di scussing. Can you nmaybe descri be what you see here, this
exhi bit?

MR LeGRANT: Right. So that elevation we were
| ooki ng at on the west slide along 16th Street or the left
of the draw ng shows the buil di ng edge which is set back from
the property line. And there's a rectangle which shows that
it's not dinensioned. | believe it's, like, 11 feet or
sonet hing. The edge of the done architectural elenent is set
back fromthat wall. So it does not sit upon the wall in
which it's | ocat ed.

MR WH TE: Ckay. One other thing, you nentioned
the Height Act. And while I"m aware it's not necessarily
under review by the Board, but it's helpful for context.
That's sonething that's wthin your purview which you
considered in reviewng this subdivision. |s that correct?

MR, LeGRANT: Yes.

MR WHI TE: Ckay. And can you tell us what you --
how you analyzed the Height Act in relation to this
subdi vi si on?

MR,  LeGRANT: Ri ght . So the Height Act, of
course, has to be considered by ny office. And we | ooked at

-- it's asimlar analysis to the zoning regul ations -- was
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there any issue from this subdivision? And we concl uded
there are no violations to the Height Act because nothing
about the buil ding was changed.

MR VWH TE: Ckay. And so essentially the building
Itself was in conformance wth the Height Act as it existed
prior to the subdivision. |s that what you're telling us?

MR LeGRANT: Yes.

MR WHI TE: Ckay. And the significance of that
isthat it was a lawfully existing structure at the tine that
the zoning regulations cane into effect which inforns
Subtitle C, Section 201.2 which you discussed at the
begi nning of your testinony. |s that correct?

MR HANLON: M. Chair, I'mgoing to object. |
mean, the direct testinony should not be done by | eading
questi ons. He should really ask the zoning adm nistrator
what he thinks and what the zoning adm nistrator testified.

MR LeGRANT: I|I'msorry, Chair. You' re on nute.

CHAI RPERSON HI LL: Thanks. M. Hanlon, this is
how we get testinony fromthe zoning admnistrator. DCRA S
questioning the zoning adm nistrator. Please go ahead, M.
Wi t e.

MR. WH TE: Thank you. Could we nove to slide 4,
pl ease?

CHAI RPERSON HI LL: Just for M. Hanlon, you know

the zoning adm nistrator is awtness here. Sothat's what's
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happening. Go ahead M. Wite.

MR VH TE: Thank you. Now that you've
established the location of building height nmeasuring point
was correct and t he neasurenent of the height of the building
was in accordance with the zoning regul ations. Did you
determne that the mninmumrequirenent for the rear yard in
the RA-9 zone was in accordance with 11 DCVMR Subtitle F,
605. 1?

MR.  LeGRANT: Yes. So as | previously noted,
those regulations require a rear yard of 15 feet or a
di stance equal to 4 inches per one foot of height of the
bui | di ng. So the calculation is as follows. W' ve
established the BHW at 85.25 to 16th Street. That
translates into a rear yard requirenent of 28.41 feet using
that 4 inches per foot of height.

And then we conpare that m ni mum requirenent of
28.41 with the rear yard that is present which is 42 feet 6
I nches. Therefore, it exceeds the mnimm 28.541. The
provi ded rear yard, 40 feet 6 inches exceeds that. So it's
conplying with the rear yard set back.

MR WH TE: Ckay. Can we nove to slide 5, please?
And one feature that was discussed earlier that we haven't
tal ked about yet is the areaway. Could you just briefly
describe this feature that you see here on the slide?

MR, LeGRANT: Yeah. So the photo is very hel pful,
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and it's at the rear of the building. There is this area,
trough on the edge of the building, right? And it's
di rensi oned here as 7 feet 6 inches wide. And the second of
the zoning requlations defines that. The definition is B
100. 2. The areaway is subsurface space adjacent to a
building that is open at the top or protected at the top by
a grating or guard that provides passageways or accessing a
basenent or a cellar.

MR VWH TE: Okay. And so it's been suggested that
the areaway that exists here in the rear yard should not be
I ncluded in the neasurenent of the rear yard. And can you
tell us why is this incorrect?

MR, LeGRANT: Yeah, it is incorrect because we
| ook at the definition of yard. Again, not to bel abor al
the definitions in the zoning regulations. But we have yard
def i ned.

Avyard is defined as an exterior space, other than
a court, on the sane lot with a building or other structure.
A yard required by the provisions of this title shall be open
to the sky fromthe ground up, shall not be occupied by any
ot her building or structure except as specifically provided
in this title. And then it goes on that no building or
structure shall occupy in excess of 50 percent of a yard in
this title.

So the areaway, ny office, in this case and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

88

nunmer ous ot her cases that's come before us, we include the
space of the areaway is definitely part and allowed to be a
yard because the consistency with those definitions. It's
open to the sky and it's below grade in this instance. And
SO in no way whatsoever is it in conflict with being able to
be | ocated in a yard.

MR VWHI TE: Ckay. And ] ust speaki ng
hypot hetically for a nonent, even if it were to be excl uded,
wouldn't a rear vyard still conply wth the mninum
requi renent under F, Section 605.17

VR. LeGRANT: Ckay. Vel |, I don't |I|ike
hypot heticals. But in this case, we can see in this slide,
okay, let's neasure then fromthe retaining wall. And in the
phot ograph, this is the retaining wall a little bit to the
| eft and has the stone cap on it.

We'll say, okay, we'll start the rear vyard
measurenent fromthere or exclude the areaway and we'll go

back toward the rear property line. You see the dinension

is called out as 32 feet. Well, even in that, let's say
worst case scenario the rear yard requirenent has -- we
previously determned is 28.41 feet. It's still in

conpliance, with or without the areaway included.
MR VWH TE: Ckay. Thank you for that. |f we can
nove to slide 6, please. Gkay. Finally, | just want to draw

your attention to the south wall, also been referred to as
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a retaining wall shown in slide 6 here.

It's been suggested that this is a nonconformng
structure in the rear yard. Can you tell us why that is not
the case? And describe sone of the rel evant features of the
wall that |ed you to that concl usion.

MR LeGRANT: Right. And the appellant spent a
bunch of tinme on this. So | think |I can be concise. There

IS a section that says certain structures are excluded from

a yard.

And it's laid out in Subtitle B, 324.1 which the
appel l ant put up. It provides for exceptions for retaining
wal ls, fences, and stairs. My office found that these

el ements conform

The subj ect wal |l includes these el enents. There's
stairs. There's a wall. I know that the appellant has
argued as not a retaining wall but is a wall.

And furthermore, the office would l ook at if this
was part of a building, if inside this concrete structure
contai ns space because it is nmassive, would it be part of a
bui | di ng? VWll, it's not hollow as far as we know. |
haven't chipped into it.

But it's solid. It's represented as a solid
masonry structure, contains no space, contai ns no gross fl oor
ar ea. It's not part of a building. Therefore, | believe

It's a structure that neets the exceptions laid out in 324. 1.
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MR WH TE: Ckay. And let's say evenif the Board

were to find that it was nonconformng, wouldn't it then be
consi dered an exi sting nonconform ng feature under Subtitle
C, Section 201.27?

MR, LeGRANT: Yes, the Board could certainly find
t hat, yes.

MR VH TE: Ckay. So just to conclude, in
sunmary, based on your review on all of these evidence
relating to Lot 110 and applicable zoning regul ati ons, does
t he subdivision conply wwth all such regul ati ons?

MR. LeGRANT: Yes, because the anal ysis | ooked at
were the yards established in the subdivision conpliant?
Yes, they were. Were there any non-conformties created?
No, they were not. Did it exasperate any non-conformties?
No, it did not. So we concluded that the subdivision was
conpliant, was properly approved by ny office.

MR VH TE: Ckay. Those are all the questions
that | have at this tinme. Thank you.

MR, LeGRANT: Thank you.

CHAI RPERSON HI LL: Okay. Does the Board have any
questions of the zoning adm nistrator? Conm ssioner May?

MEMBER MAY: Yeah, | can be pretty quick about
this. | may have mssed this. D d you tell us how far the
donme is set back fromthe roof?

MR, LeGRANT: The exact -- ny notes, | believe
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it's 11 feet and change. |'d | ook to the property owner for
the exact calculation. But it is. That's ny understandi ng
fromthe draw ngs.

MEMBER MAY: Ckay. Thank you. And let's see.
l"'mnot sure | fully understand the idea that the wall that
projects into the rear yard is consistent with any of those
exceptions that you site. | nean, it sounds like it's sort
of an accumul ation of things. There's astair. It's awall.
Part of it nmay be retaining. Part of it may not.

But evenif it's not retaining, the retaining part
is still -- there's still 7 and a half feet above the
retaining part if it were a retaining way. So | nean, it's
not really a very clear fit. And | understand why it seens
alittle silly to consider sonething |like that part of the
bui | di ng because there's no occupi able space in it.

There's no space init, right? Soif we put aside
that determ nation for a second and just think of this in
terns of the neasurenent of depth of rear yard, can you tell
us what your typical approach would be? Wuld it be the
di agonal line and the nean as described by the appellant?
O would it be nore |ike what the intervener has suggested
with those nmultiple neasurenents? O would it be sonething
else different |Iike an average?

MR, LeGRANT: Yeabh. So correct, Conmm ssioner.

The regul ations specify to where it's not just a nice square
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rectangle typically that would present itself. And the
average or nean cones into play.

One approach ny office has used is we take the
area of the rear yard, and that would be defined by a |ine
across the full entirety of the lot and then divide that area
by the length of the Iine. Now this cones into play.
Typically, you have an irregularly shaped lot with a pie
shape or the rear property line is askew which is not the
case here.

So | would have to stretch a bit to think about
how if one were to consider the portion of the wall as not
conformng to the B, 324.1 exceptions. Then one could
average it that way. But | know that the appellant has
offered a different way and the property owner has integral
scenario as wel|.

MEMBER MAY: So let ne ask it a slightly different
way then, and | know you don't |ike hypotheticals. But take
afairly typical circunstance where there m ght be a r owhouse
wth a projecting addition into the yard. So everything is
really square. It's essentially |like an L-shape. Wat woul d
you do in that circunstance when there's that sort of an L-
shape?

MR, LeGRANT: One could average then between the
two faces of the building. Let's assune that the rear

property line is a rectangle. Take those two faces of the
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building. If it was, |ike, a dogleg or sonething, and that's
one way to average. But when applicants cone in and they
offer a different way of calculating the average, | would
take a | ook at that and see what woul d make the nobst sense.

MEMBER MAY: So |'m having trouble picturing how
that m ght actually work. Sorry if |I'mbel aboring the point.
But --

MR, LeGRANT: Yea.

MEMBER MAY: -- let's just say -- | nean, if 50
percent of a lot is 20 feet deep and 50 percent of the | ot
Is 30 feet deep, then you m ght average those two nunbers,
right? You conme up with 257

MR LeGRANT: Well, again, the first scenario that
proffered is to take the area and draw a |line across. And
that may take into account sort of weighting the extent of
what portions of the building are sticking in there. So
that's one way to cone up with an average. But | too --
w t hout seeing the hypothetic that you're proffering, what
woul d be the best way to average that? |'d probably need to
see that and graphically depict it.

MEMBER MAY: So -- sorry, |I'll belabor it one nore
tinme. Essentially what you're saying when you tal k about
averaging it, you're basically tal ki ng about cal cul ati ng the
entire area of that yard and then dividing it by the length

of the rear property line so that you wind up with an average
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depth across the entire rear property.
MR LeGRANT: Yeah, | think that woul d make sense.

MEMBER MAY: kay. Al right. That's what | was

trying understand because that what -- | nean, | renmenber
seeing that. | don't renenber seeing circunstances where
it's cal cul ated using essentially a diagonal |ine defined at

that point. So all right. Thank you.

MR. LeGRANT: Thank you.

CHAI RPERSON HI LL: Anyone else for the zoning
adm nistrator. Vice Chair John? You're on nmute, Vice Chair
John.

VI CE CHAI RPERSON JOHN: Thank you, M. LeG ant.
| had a quick question. This is not an irregularly shaped
lot, right?

MR, LeCGRANT: Correct.

VI CE CHAI RPERSON JOHN:  So woul d you ever have to
consi der whether it's an average or a nean?

MR LeGRANT: Well, that's a good question. |f
we're to assune that, again, this wall and colum were a
portion of the building -- which they're not. But if you did
and say, okay, this is a portion of the building. But then
the lot lines are not irregular.

But the building shape sticking toward the rear
property line is arguably irregular. Then there m ght be an

argunent for doing an average. But right, it's a bit of a
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scenario that ny office is faced with the typical exanple,
| would say. The typical scenario is an irregularly shaped
lot line, a rear lot line that's askew or pointed or pie
shaped or sonet hi ng.

VI CE CHAI RPERSON JOHN:  So | know you don't want
to respond to hypotheticals. But you can say no if you don't
want to. So if this was a new building with that wall
sticking out into the rear yard, would you approve it, or --

MR, LeCGRANT: Yes, yes. Because | don't consider
the wall and columm to be part of a building. That woul d be
subject to the rear yard setback. | do believe it falls in
t he exenptions of B, 324.1 which excludes features including
fences, stairs, and walls -- retaining walls.

VI CE CHAl RPERSON JOHN:  And so in your view, this
Is like a stairway. This is not |ike an areaway at the front
of the building with one of those -- the criteria for
exception of an areaway and an areaway goi ng under the stairs
at the front in ternms of calculating building height
measuring point? The discussion got alittle confusing. So
| want to be clear what you're saying.

MR LeGRANT: Sure. GCkay. So let's separate out
the two. The areaway, | think the appellant proffered two
argunents i nvol ving the areaway. One, shoul d we excl ude from
the calculations of a yard, which again | reject from what

| testified to.
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And secondly, | propose if the BHW was noved from
16th Street up to S Street, then that areaway that's at the
edge of the building fronting a street should be then taken
to account for building height neasurenent purposes. But |
didn't even go there because the building height nmeasuring
point I think was correctly identified on 16th Street. So
there's that piece for the areaway.

Then we get to the discussion about this wall
arguably a retaining wall with a colum and stairs. And so
in ny view, one thing that woul d' ve been telling and maybe
the property owner has is a section across through that stair
and wall and the ground level to the east would show that

there is a difference in height from what the stair or |

think the platformwas nentioned -- the stairs leading up to
the platform the thickness of the wall, and then a | ower
ar ea.

I'"'m not a structural engineer. So | know the

appel l ant's architect says he didn't think any | ateral forces
were occurring. But when | would look at that, | would say
that is retaining -- that's a retaining wall because it's
hi gher on one side than it is on the lower and the walls in
bet ween.

VI CE CHAI RPERSON JOHN: Ckay. And a follow up
questions, | believe it was in slide 60 of the appellant's

presentati on which shows an aerial view of what's depicted
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on your slide nunber 4 which to ne shows that the done is not
sitting on the exterior wall of the building. But it is
stepped back from the cornice. And so you're saying that
essentially in terns of the building height nmeasuring point
you would start at the cornice. And the fact that that
separation, 11 foot plus or mnus, is there makes it not part
of the building but nore |ike an enbellishnent or a --yeah,
| guess I'mgoing to go there -- nore |ike an enbellishnment?

MR LeCGRANT: Yes.

(Si nmul t aneous speaki ng.)

VI CE CHAI RPERSON JOHN:  And if | didn't say it
correctly, please correct ne.

MR, LeGRANT: No. So just the way | approached
It was this, is that cornice, that facade is supported by
colums. And then it goes 90 degrees to our roof. And a
building is defined as a structure that is a roof supported
by wal | s or colums, the definition in the zoning regul ati on.

So that tells ne that that is a building right
there. The cornice depicts fromthe facade to the roof 90
degrees. And this architectural enbellishnment of the done
Is set back --

MEMBER SMTH: M. LeGant, can | interrupt you
for a second? Can | request that soneone pull up an inage
of what you're trying to discuss so that we can be --

(Si nmul t aneous speaki ng.)
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CHAI RPERSON HI LL: If -- M. Young, if you could

pul | up the PowerPoint that DCRA just submtted and go to

slide 3.
MEMBER SM TH:  Thank you.
CHAI RPERSON HI LL: Is that good, M. Smth?
MEMBER SM TH:  Yes.
MR, LeGRANT: Yes. Thank you, Board Menber Smith.
| think this will help everyone. So right, so again as |

started to describe, there's a facade on the building facing
16th Street, in this case, supported by colums, cones up to

the cornice and then you would go 90 degrees i nward.

At that point, it's the roof. The cornice
demarcates the roof. Then there's a done, sits back a
setback, | believe approximately 11 feet. So it is not
sitting -- it's not on that facade.

Again, as | testified, this drawing Iis a --
because it's an elevation, it's all flat. But if you I ook
at any ot her photographs or the roof plan, you'll see that
it's set back. So it's not sitting on the wall. It's not
an extension of the wall in which it sits.

VI CE CHAI RPERSON JOHN: Ckay. Thank you, M.
LeGant. But | wanted to pull up Exhibit 97. M. Young, if
you could go to Exhibit 97?

CHAI RPERSON HI LL: Vice Chair John, just before

you go, M. Smth, you had your hand up for this.
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VI CE CHAI RPERSON JOHN: | couldn't see. I
apol ogi ze.

CHAI RPERSON HI LL: That's all right.

MEMBER SMTH:  |I'msorry, Ms. John. It's just a
followup. And M. LeGant, | know you hate hypot hetical s.

But | think I'mgoing to ask anot her hypothetical question.
So based on that sane interpretation, would that al so apply
for if I'"'m a developer and |'m constructing a w aparound
porch with an architectural enbellishnment above that
wr apar ound porch?

MR LeGRANT: Well, if the waparound porch -- if
the facade of that extended all the way to the roof |evel of
the building, then once you get the -- the key is the roof.
Regardl ess of what's happening in the facade, what's the
roof. Then is this element -- is the sited architectura
enbel | i shnment that sits on the roof, is it the sane plane as
the facade? And in your scenario hypothetical, if the porch
Is smaller and it's just tacked on the front facade, then no.
But if it extended the full |length of the facade, then -- and
t hose col unmms were supporting the roof of the building, then
per haps the answer woul d be yes.

MEMBER SM TH: Ckay. So just as a followup
question, you're defining the cornice. And | believe you
stated this earlier. You're defining the cornice above the

col umal area around the masonic tenple as the roof?
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MR LeGRANT: Yeah, | believe it's at the roof

| evel .

MEMBER SM TH:  Ckay. And can you el aborate again
how you cane to decide that was the roof?

MR LeGRANT: GCkay. So in the plan view, the roof
plan view shows the extent of the roof of this building.
It's supported by colums, walls on the sides. And upon that
roof sits the donme which is set back from those walls or
col ums.

And therefore, as | said, the definition of
bui l ding includes a roof, a structure with a roof enclosed
by walls or colums. And | guess the key aspect is the done
Is set back from that. So that's why it qualifies a
qualifying architectural enbellishnent, an exclusion from
bui | di ng hei ght.

MEMBER SM TH: Okay. That's it. | may have a
foll owup question in a mnute. But | think |I'm good for
now. So sorry to interrupt, Vice Chair John.

CHAI RPERSON HI LL: That's all right. Before Vice
Chair John, you nove on fromthis one side, M. LeGant, |
under stand what you're saying. And I'mgoing to take a | ook
at the definition in the regulation again.

But just fromny own curiosity, | supposed, that
done then, is that whole thing the done? You' re just

counting the done as what is above the roof. But the lines
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of the walls inside that -- if you go past the colums and
you go up to that wall, that will lines up with the done.
s that correct?

MR LeGRANT: Yes, | believe that's correct.

CHAI RPERSON HI LL: Okay. So you don't think that
portion of the wall is inside that colum. You don't think
of that as a done. You think of the done just what's above
the roof, correct?

MR, LeCGRANT: Correct.

CHAI RPERSON HI LL: Ckay. Vice Chair John, what
do you want to pull up?

VI CE CHAI RPERSON JOHN: Exhibit -- if M. Young
could pull up Exhibit 116, slide 60. So M. LeGant, so

based on this photograph, you would say that the building --

| think it illustrates to ne what you just said, so that the
bui | di ng i ncl udes the colums separated -- | nean, capped by
that roof and so where the cornice is. And so the whole

thing, that structure that's set back 8 or 11 feet is the
dome?

MR, LeGRANT: Yes.

VI CE CHAI RPERSON JOHN: Ckay. That's what | was
trying to understand.

MR LeGRANT: kay.

VI CE CHAI RPERSON JOHN:  Thank you.

CHAI RPERSON HI LL: Al right, M. Young. You can
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drop it. Thanks. Al right. Any other Board nenbers have
questions for the zoning adm nistrator?

(No audi bl e response.)

CHAI RPERSON HI LL: Al right. Let's go with, |
guess, either M. Hanlon or Professor MCrery, whoever you
want to use to ask questions. M. Hanlon, do you know?
You're on nute, M. Hanl on.

MR, HANLON: Sorry. |'mtechnol ogy --

CHAI RPERSON HI LL: Ch, M. Hanlon, we can't give
t hat excuse anynore. W're two years in.

MR. McCRERY: Yeah, there you go.

MR, HANLON: | don't know whether Professor
McCrery wanted to ask any questions.

MR. McCRERY: 1'd be happy to ask sonme questi ons.

MR, HANLON: Ckay.

CHAI RPERSON HI LL: Ckay. Go ahead, Professor.

MR. McCRERY: Just before | do, actually based on
what was just presented, if you can go to the presentation
made by the zoning adm nistrator.

CHAI RPERSON HI LL: May | ask you a question,
Professor? | nean, you guys are going to get rebuttal --

VMR. M CRERY: Yeah.

CHAI RPERSON HI LL: -- whi ch neans that you'll have
an opportunity toclarify. | don't really knowto -- |I' mnot
an attorney -- rebut --
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VMR. M CRERY: Under st ood.

CHAI RPERSON HI LL: -- whatever testinony was
given, right? So if you're going to give additional -- if
you're going to present nore stuff, it's better to happen

during rebuttal.

MR. McCRERY: Actually, it was just a comment on
a slide. But | can do it as a formof a question.

CHAI RPERSON HI LL: Ckay.

MR. M CRERY: Let nme get ny questions together

ri ght here.
M5. RODDY: Chair Hll --
MR. McCRERY: | have questions for M. LeG ant.
CHAI RPERSON HI LL: Got it. Prof essor MCrery,
give ne one second. M. Rodman or Roddy, |'m sorry.

M5. RODDY: | was going to object. M. MCrery
Is awtness. He isn't a party to the application.

CHAI RPERSON HI LL: Got it. So | guess the problem
that | have, Ms. Roddy, and this is where, |ike, we're not
live anynore. What used to happen is Professor McCrery woul d
pass a note over to M. Hanlon. And M. Hanlon woul d ask t he
questions, right. So | appreciate your clarification and
your objection. | can't figure out a better way to do it
given this Zoomenvironnent. So Professor McCrery, how many
gquestions do you think you have?

MR. M CRERY: For M. LeGant, just a few. | ' d
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say four.

CHAI RPERSON HI LL: Ckay. Let's go ahead and
pretend that M. Hanlon is asking these questions. So go
ahead, Professor.

MR. McCRERY: |f you could put up, please, slide
nunber -- the presentation just nmade, please. We' || just
| ook at those slides. And that questionis directly for M.
Gant -- M. LeGant. |'m apologize. GCkay. |If you go to
slide 2, please. This is slide 3. Cot to slide 2, please.

Al right. Here's a docunent presented to you by
the devel oper and their consulting professionals. Do you
agree that this docunent does not show t he areaways and does
not show the long building walls that are west of the
existing front of the building?

MR. LeGRANT: Yes, | agree.

MR. M CRERY: Ckay. And | think you may have
al ready answered this. But would your conclusions and
analysis have been different if +the drawings showed
everything that the building presents on the site?

MR LeGRANT: |I'mtrying to understand. Wuld our
-- would ny analysis --

MR MCRERY: |In other words, | think it's clear
here that this draw ng does not show all of what the site is.
And if this drawi ng had presented all of what the site is,

woul d your anal ysis have been different -- your concl usions
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have been any different?

MR, LeGRANT: No.

MR. McCRERY: Ckay. Let's go to slide 3, please.
Slide 3, please, the next one. And the question here is
about the buil ding hei ght neasurenent point. Understood your
agreenent to allow the devel oper to use the m dpoint of 16th
Street and the center mdpoint of the building as the
bui | di ng hei ght neasuring point. Wy did you |let them use
the el evated at 93. 97 el evati on i nstead of the natural grade?

MR LeGRANT: Well, | believe that line is on the
property line. And so that is the grade at the point. And
If there are stairs that go beyond that into the public
right-of-way, | woul d' ve not considered that.

MR. M CRERY: Ri ght . But the zoning code does

say, | think -- the regulations say whichever is lower. So
they're looking for -- does the regulation |look for the
| owest natural point? And if so, then is that -- do you

agree with the proposal that that is the |owest natura
poi nt ?

MR, LeCGRANT: What is the | owest natural point?

MR. M CRERY: The elevation at 99.97 -- 93.97.
In other words, at the top of the staircase, you agree that's
the | owest natural point?

MR. LeGRANT: "Il put it this way. | believe

that the depicted elevation was the correct BHW. I
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testified to that.

MR. M CRERY: Thank you. Let's then go to --
we'll stay on this slide. If it's possible, can you do a
control and just zoomin just a little bit? Let's |ook at
this building to understand its architecture.

Can you panup alittle bit so that we can see the
ground? Thank you very nmuch. Thank you. That's perfect.
How many cornices do you see here, please, the cornice line
that's indicated by the professionals in their drawving? 1Is
the portion at the building at the base of the pyram da
roof, is that also a cornice?

MR LeGRANT: One could argue that the cornice
structure has different parts and el enents. And | guess |I' ||
just say that one could say the selection of that point of
the cornice for the building height is the worst case. One
woul d say, well, the roof behind it is actually |ower or we
chose a different cornice line, one that bunps out a little
bit. Those would actually result in a | ower building.

(Si nmul t aneous speaki ng.)

MR. McCRERY: Yeah, that's a hypothetical that you
don't like to engage in, | think.

(Laughter.)

MR. M CRERY: Ckay. So that's, | guess -- so
that's not -- the area -- thewall. Is that -- I'"mgoing to

make it a question. The pyram dal roof, does it sit on a
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wall? Does it rise froma wall? O what does it rise fronf?
What does it rest upon?

MR, LeGRANT: It rests upon a roof fromthe roof
pl an that was shown in the other slide.

MR. McCRERY: Well, I"'mtrying to get you to | ook.
Roof plans can be very deceiving as we'll see. But because
they don't showquite a bit of information. They're designed
to show roof surfaces. This drawing is an elevation and
shows the entirety of the building, including the roof. |Is
that a wall that the roof is sitting on? O is it not a
wal | ?

MR,  LeGRANT: | don't understand the question.
What el enent are you referring to?

MR. McCRERY: |f soneone can point -- do you see
t he starburst behind the four central col ums?

MR LeGRANT: Yes.

MR. McCRERY: Okay. Go vertically fromthat above
the red line cornice --

MR, LeCGRANT: kay, okay.

MR. McCRERY: -- but below the stepped pyram d.
There's a surface there that |ooks like it's nmade of stone.
What's that? |Is that a wall or is it part of the done? O
what is that?

MR LeGRANT: Onh, | seeit's awall bel owthe roof

that may be in the sane plane as the | ower portion of the
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donme that's above the roof.

MR. McCRERY: Yes, | knowwhere it is. [|'masking
you what it is. Wat is that?

MR LeGRANT: VWell, it's a feature of the
building. 'l put it that way.

MR. MCRERY: Ckay. And then so your earlier
testi nony, one of the Board nenbers included your analysis
that the whole thing that we're tal ki ng about here, anything
that's not the colonnade is the done. s that a fair
restatenent of what you sai d?

MR, LeGRANT: No.

CHAI RPERSON HI LL: | guess, Professor McCrery, |
just want to clarify because |'m the one that had the
question. So what | think | was trying to ask and | got the
answer that | wanted was that what is -- and this is what |
don't know structurally one way or the other that that --
we're arguing whether it's a done or it's not a done, right?
For the purposes of this --

MR. M CRERY: Whether it's an architectural

enbel | i shnent or not, | guess.

CHAl RPERSON HI LL: Whether 1t's an architectural

enbel | i shnment or not, still for the purposes of the question
that | had, | was trying to understand i s above that cornice
line, whether or not it lines up wth that wall or not

because supposedly it coul d be supported by the roof is what
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the argunment is, right? s that whole thing the
architectural enbellishnment? And M. LeGant, you said yes,
correct?

MR LeGRANT: Well, | continue to state that the
donme above the roof is an architectural enbellishnent.

MR. M CRERY: Ckay. Ri ght, okay. Under st ood.
So let nme ask you this then. That would nean that the
architectural --

(Si mul t aneous speaki ng.)

VI CE CHAI RPERSON JOHN: | hate to interrupt. But
that diagramis not a good representation of what is there.
It is Exhibit 116, slide 60 --

MR. McCRERY: W can go there too.

VI CE CHAI RPERSON JOHN: -- which is a photograph
of what it |ooks |ike.

MR. McCRERY: Yes, nma'am W can use that inage
t 0o.

VI CE CHAI RPERSON JOHN: Let's use that inage
because | understand it through this imge.

MR. M CRERY: That's a very good way of
understanding it too.

VI CE CHAI RPERSON JOHN:  Thank you.

MR. McCRERY: Thank you. And photographs are nuch
better. Thank you. So here we have an aerial view. And |

t hi nk what the Chairman's question here is better illustrated
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with this photograph and Board Menber John's understandi ng
of it as well. So basically, it's your judgnent that
everything above that lower flat roof is the architectural
enbel |'i shnment ?

MR LeCGRANT: Yes.

MR. McCRERY: Thank you. And | think | just have
one nore. Can you go then back to the earlier PowerPoint
that we were just | ooking at and go to the very last slide?
It's slide 6, | believe. "' m sorry. No, not this one. |
apologize. This is the --

CHAI RPERSON HILL: Is it DCRA --

(Si nmul t aneous speaki ng.)

MR. McCRERY: DCRA, DCRA. Thank you. Very | ast
slide.

CHAI RPERSON HI LL: You can pull out -- zoom out,
M. Young, please.

MR MCRERY: And if you can then focus on the
| oner | eft-hand photograph. And it m ght be hel pful to the
Board nenbers to maybe zoomin on that. As | understand this
phot ograph, M. LeGant, this is a photograph within the
areaway | ooki ng west towards 16th Street.

MR LeGRANT: kay.

McCRERY: |Is that correct?

LeGRANT: | believe that's the case.

2 3 3

McCRERY: (kay.
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MR LeGRANT: |I'mnot 100 percent sure because the

other view -- the view next to it, | guess, |looking to the
east .

MR. McCRERY: Right.

CHAIRPERSON HI LL: | think that's facing S Street.

MR. McCRERY: The wall here --

CHAI RPERSON HI LL: The left, | think, is -- the
front of that is --

(Si mul t aneous speaki ng.)

CHAlI RPERSON HI LL: The left is 16th Street.

VR Mc CRERY: No, in the Jlower |eft-hand
phot ograph, | think what we're doing is we're -- and | have
not trespassed there. So | don't -- this is newinfornmation

tonme. Thisis aviewwthin the areaway | ooki ng due west.

CHAI RPERSON HI LL: Meaning facing S Street?

VI CE CHAlI RPERSON JOHN:  Yeabh.

MR. McCRERY: Facing 16th Street.

CHAI RPERSON HI LL: No, because the |lines are
facing S -- the lions are facing 16th Street.

VI CE CHAlI RPERSON JOHN:  Yeabh.

MR. McCRERY: Oh, okay, okay. So where in the --
can you orient nme then, sir, on this inmage?

CHAI RPERSON HILL: | just think you're facing --
you're |looking towards S as in Sam Street, and to your |eft

iIs 16th Street. That's what | understand it to be.
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MR. McCRERY: So portions of the areaway then are
occupied in the yards is ny question. |It's clear that the
areaway, the walls -- the portions of the areaway that are
In the yards are actually occupi ed areas, question mark, and
not retaining?

CHAI RPERSON HI LL: I don't think that's right,
Pr of essor. | think you're facing -- as | said, | think
you're facing S Street. And so to the left is 16th and to
the right is the building.

MR. McCRERY: Ckay. Well, thank you. Those are
nmy questions. | have sone points to nake as a result of his
testinony. But those are ny questions. Thank you.

CHAI RPERSON HI LL: Ckay. Let's see. Oh, Ms.
Roddy, do you have any questions of the zoni ng adm ni strator?

MR, HANLON: M. Chair, would | also be able to
ask sone questions?

CHAI RPERSON HI LL: M. Hanlon, you were just
asking questions through Professor MCrery. How many
gquestions do you have?

MR, HANLON: | have a few

CHAI RPERSON HI LL: How many is a few, M. Hanl on?

MR HANLON: [|I'mgoing to try to get done in 13
m nutes which is 1:30.

CHAI RPERSON HI LL: Ch, M. Hanlon. You're killing

me. |I'mtrying to go to lunch, man. Do you understand how
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long this thing already is? And |'mtelling you because I'm
trying to do -- I'"'malso trying to help you guys. Li ke,
Prof essor McCrery was not supposed to ask any questions as
you know, right?

And we coul d' ve done this through text. And maybe
"Il do that the next tine. You guys can just text each
other, right? So I'll give you five mnutes, M. Hanl on.

You' ve got five mnutes. What questions do you have for M.

LeG ant ?

MR. HANLON: Can we pull up I1SIZ 97, slide 537

MR. McCRERY: Thank you, M. Chairman.

CHAI RPERSON HI LL: ['mjust trying to get through

(Si nmul t aneous speaki ng.)

MR. McCRERY: Under st ood.

CHAI RPERSON HI LL: No, no. ["mjust -- | nean,
we're trying to be fair with everybody. W haven't -- I'm
not trying to -- it's just that, again, you weren't supposed

to do what you did.

MR HANLON: Al right. M. LeGant, is it
correct that enbellishnment is not a defined term in the
zoni ng regul ati on?

MR, LeGRANT: That's correct.

MR, HANLON: Is it correct that when a termis not

defined in the zoning regulations, we wuse Wbster's
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Dictionary to define the ternf

MR LeGRANT: Yes.

MR, HANLON: Is it <correct that Wbster's
Dictionary defines enbellishnent as the process of
enbel | i shi ng and Webster' s defines enbel Ii shing as anplifying
Wi th inessential but decorative or fanciful details?

MR LeGRANT: Let nme answer it this way. There's
alist of itens in the excluded architectural enbellishnment
whi ch i ncl udes dones. And that, to ne, was the determ nati on
factor. Was this an architectural enbellishnment --

(Si nmul t aneous speaki ng.)

MR, HANLON: What is Webster's definition --

MR. LeGRANT: -- architectural enbellishnent.
It's a donme. Therefore --

(Si nmul t aneous speaki ng.)

MR, HANLON: M. LeGant, what's Wbster's
definition of an enbellishnent?

MR LeCGRANT: Well, you presented it here.

MR HANLON: Al right. So it's an inessential
but decorative or fanciful detail. Can we go to the page
that Ms. Johns asked to be pull ed before that showed -- yes.
All right. So M. LeGant, you said that -- | believe you
said in the answer to Chairman H lIl's question maybe that
everything above that flat roof over the portico was an

enbel I 1 shnent . Is that correct?
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MR. LeGRANT: Yes.

MR, HANLON:. AlIl right. So everything above that

portico is in an inessential decorative elenent of the

building. |Is that correct?

MR LeGRANT: Well, | don't want you to put words
in my nmouth. | didn't say that. | know that you relied on
Webster's definition of enbellishnent. 1"l just go back to
this is a done sitting on a roof. It's an allowable

architectural enbellishnment that's excluded from buil ding

hei ght .

MR HANLON: But you agree wth ne that
enbel | i shnent neans fanciful, decorative, inessential. And
you al so --

CHAI RPERSON HI LL: M. Hanlon, I'mjust -- we can
have differences of opinion.

MR, HANLON: All right.

CHAI RPERSON HILL: M. LeGant is calling that a
done. You're calling it an architectural enbellishnent.
You've now pointed to Webster's dictionary as to what an
architectural enbellishnent is. And the Board is going to
determ ne what we think is accurate. So just to let you
know. Pl ease ask your next question.

MR HANLON: M. LeG ant, the dome is functional.
s that correct? |If | took that donme off -- that pyram dal

done off, all the weather, the elements, the rain, the snow
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would go inside to the roons below. |Is that correct?

MR, LeGRANT: As is any done on any building, |
woul d agr ee.

MR. HANLON: All right. And you would agree that
a roof by definitionis a covering over the entire building
to keep out the elenents. It's an inperneabl e covering over
t he buil di ng?

MR, LeGRANT: That nekes sense to ne.

MR, HANLON: Al right. 1If | took the done off,
what is the roof?

MR. LeGRANT: Can you clarify?

MR HANLON: Yes. If | took the done off, is
there any other covering over the entire building?

MR LeGRANT: |If you take the done off, | guess
there'd be a hole there that woul d be open to the sky.

CHAI RPERSON HI LL: Ckay, M. Hanlon. | nean, what
--and I"'mjust trying to speed us up -- or not speed us up.
M. LeGant is saying that the roof is that bottom portion
there, right? And that the rest of the thing is a done
architectural enbellishnent. And that's where we're sitting
currently and deli berating upon.

MR. McCRERY: Yes, right.

CHAI RPERSON HI LL: And if you renove it, yeah
it's all going to be open to the sky.

MR. HANLON: And there is -- ny point was there's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

117

no ot her roof other than that done.

CHAI RPERSON HI LL: Well, they could build a roof
flat. What we're trying to determine is whether or not
that's a done or not, right? That's what we're going to have
to tal k about. And so -- but go ahead and ask your next
gquesti on.

MR, HANLON: Can | look at the slides -- DCRA
slides for a mnute?

CHAI RPERSON HI LL: Are those DCRA slides? No.

MR, HANLON: DCRA's Power Poi nt .

CHAI RPERSON HI LL: Got it. Okay. There you go.

MR HANLON: Wth respect to slide 1, am |
correct, M. LeGant, that you did not actually sign this
subdi vi si on approval on slide 1. |Is that correct?

MR, LeGRANT: No, ny staffer, Brittany Bull ock,
di d.

MR, HANLON: All right. Yeah, because | happen
to noticed soneone signed for you on this slide.

MR, LeCGRANT: Yeah, that's a common practice.

MR, HANLON: All right. Can | -- let ne see. Can
| see slide 2 for a nonent? Slide 2. | believe you
testified this was a diagramthat you had in front of you at
the tinme that you were revi ewi ng t he subdi vi si on application.
s that correct?

MR. LeGRANT: Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

118
MR HANLON: Al right. If you go down to the

| ower corner of the diagram it shows that it was prepared
I n June of 2021. That woul d've been after the tine that you
had approved the subdivision, right?

MR LeGRANT: Well, | believe that the depiction
of the building footprint was the information provided to ny
office at the time of the subdivision.

MR, HANLON: Ckay.

MR LeGRANT: And then this maybe specific
drawi ng, you mght be correct, was they added -- |Iike,
I nformation may have been done in a |ater version.

MR, HANLON: So at the tinme you approved the
subdi vi si on, you were not aware that there was a wall i n what
woul d becone the new required rear yard. | ask that because
| don't see it drawn on the diagram

MR, LeGRANT: "Il answer it this way. My
staffer, in this case, M. Bullock, was provided the
I nformati on, maybe additional information beyond what you' ve
seen today in order to cone to a conclusion that the
subdi vi si on was correctly approved.

MR, HANLON: All right. Do you recall whether you
di scussed with anyone whether there was a wall, a retaining
wall, or any wall in the newrequired report the subdivision
was approved?

MR. LeGRANT: | don't recall
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MR. HANLON: Do you recall whether you di scussed

what t he hei ght of the buil ding was and what that pyram d was
bef ore you approved this subdivision?

MR,  LeGRANT: The height of the building was
presented as information to the reviewer, M. Bullock, in
order to do the analysis as to whether the rear yard was
conpliant.

MR, HANLON: Right. And the reason | ask whet her
you had, in fact, discussed the height with anyone before you
approved the subdivision, it's clearly the top of the
building is listed as el evation, height of 134 and a half on
this diagram Wuld that not have caused you to think that
maybe to take a further investigation into what that
structure was on top of the roof and what was the required
rear yard?

MR, LeGRANT: 134'6" is the top of the
architectural enbellishnent.

MR. HANLON: And that's what you di scussed at the
time you approved this?

MR, LeGRANT: That and the buil ding hei ght which
was depicted as 85 feet 3 inches.

MR. HANLON: If | cango to slide 6, M. Chairnman.
Just so that we can be clear about this, the |ower two
phot ographs are not, in fact, in the rear yard, are they?

They're in the side yard, right?
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MR, LeGRANT: Again, | have sone uncertainty about
the actual areaways depicted. These are pictures of the
areaways to show they're open to the sky. [|f they are the
areaway on the south side of the building, thenit is within
the portion of the rear yard as | testified to.

MR HANLON: Al right. So | want to be clear
agai n, though. The two areaways shown in the |[|ower
phot ographs are areaways in the front of the building. They
woul d be in what you woul d now define as the new side yard,
correct? They're not in the rear yard.

MR, LeGRANT: No.

HANLON: Al right.

LeGRANT: They're not in the side yard.

2 3 3

HANLON: Can we go and take a |l ook at -- let
me see for a second. Can we take a | ook for a nonent at the
-- oh, what happened here? Let nme see. |I'mlooking for a
di agram again of the front of the building. Let ne see.

MR. McCRERY: Slide 2 perhaps.

MR. HANLON: Let ne see slide 2.

MR. McCRERY: Three maybe, three.

MR, HANLON: Slide -- if we look at -- | was
| ooki ng at -- | apol ogi ze.

MR HAYS: That slide 15 of Perseus shows where
t hese phot ographs are -- the location of the photographs.

MR. HANLON: Can we have that slide then? Slide

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

121
15 you sai d?

MR, HAYS: Slide 15 of Perseus' subm ssion.

VI CE CHAI RPERSON JOHN:  What exhi bit?

MR HANLON: Slide 15. It's correct, M. LeG ant,
that the two photos of the areaway are, in fact, in the front
of the building with the sphinxes, correct? They're not in
the new required rear yard.

MR. LeGRANT: Please |let ne catch up here. Ckay.
This image here, | guess, View E which we | ooked at on the
other slide, you're saying that View E -- your question is
about that view, that photograph, correct?

MR. HANLON: Yeah, mm hmm

MR, LeGRANT: That's | ooking north. So that would
be on the side of the building to the east. But it's not in
the required side yard.

MR. HANLON:  No.

MR, LeGRANT: The side yard as we've established
I S agai nst the side property |ine.

MR. HANLON: Maybe this woul d be easy. Can we go
to slide 9 of appellant's openi ng Power Poi nt presentation?
That one. First, the rear yard runs fromlot line to |ot
| ine al ong the south side of the building, correct?

MR, LeGRANT: Side yard runs the entire width --

(Si nmul t aneous speaki ng.)

MR. HANLON: Rear yard. The rear yard runs from
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MR, LeGRANT: The rear yard runs the entire width
of the lot.

MR, HANLON:. All right. So Perseus has it drawn
correctly inits PowerPoint presentation, right? Let's |ook
at Perseus' Power Point presentation.

CHAlI RPERSON HI LL: I'"m sorry, M. Hanlon. [''m
trying to also catch up with you. And so your question --
and I'mstill not really sure why you are asking it. But
you're trying to figure out that photo which M. LeG ant, as
| understand it also, it seens to ne to be back in the side
yard, right?

And so | don't knowif that's what M. Hanlon is
trying to get you to agree to. And | don't know yet the
argunent for it, | suppose. But, like, so that -- the
question is whether or not that photo Eis in the side yard.

MR. HANLON: Correct.

CHAI RPERSON HI LL: And M. Hanlon, you're asking
It why?

MR. HANLON: Because the fact that there nmay be
a retaining wall that has nothing to do with whether there
Is aretaining wall in the rear yard because that happens to
be in the side yard. And we need to be | ooking at the wall
In the rear yard.

CHAI RPERSON HI LL: VWll, there was another
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phot ograph | thought that showed that rear wall holding up

the areaway. It was anot her photograph. But regardless, |'m
just trying to get -- and | guess the answer is yes. And now
|"mjust asking M. LeGant. | don't know.

And if you can zoomin there, M. Young. Scroll
down. M. LeGant, | think that area fromthe photograph is
bel ow t he pink area and to the right of the wall. And so M.
LeGant, is that in the side yard?

MR LeGRANT: | would say that that is in the side
yard. But as | rem nd everyone, as | testified to, along the
16th Street or west side, given that's a corner side street,
there is no side yard requirenent. So it's on the side of
the building. One could argue it's in the side yard. But
it's not in any required --

(Si nmul t aneous speaki ng.)

CHAI RPERSON HI LL: | see. There's no required
side yard there is what you're trying to clarify?

MR LeGRANT: Yes.

CHAI RPERSON HI LL: Ckay. |It's on the side of the
bui | ding. Gkay. M. Hanlon, go on, please.

MR, HANLON:  Yeah. If we could go to Perseus'
Power Poi nt No. 26. Al right. Now M. LeGant, you agree
that the pink shows the new required rear yard?

MEMBER MAY: ['msorry. Can | interrupt here for

a second, M. Chairnan?
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CHAI RPERSON HI LL: Yeah. Go ahead, Conm ssi oner.

MEMBER MAY: DCRA did not testify about anything
that was in Perseus' presentation. So | don't understand why
this woul d be rel evant cross for DCRA. Perhaps for Perseus,
but not for DCRA

CHAI RPERSON HI LL: Ckay. Thanks, Conm ssi oner.
So M. Hanlon, | would agree with the Conm ssioner, what he
just stated. You're trying to get what answered?

VR,  HANLON: | would like to know whether the
Zoning Conm ssion agrees that this pink area shows the
requi red rear yard.

MEMBER MAY: | think M. LeG ant already testified

that the required rear yard be considered to be across the

entire face. And he thought that wall is an exception. It
fits under the definition of exception. So maybe, M.
LeGrant, you can just confirmthat, if that's really the
questi on.

MR. HANLON: Yeah. Thanks, M. My.

MR, LeCGRANT: Yes, | testified to that, yes.

MEMBER MAY: Right.

MR, HANLON: Al right. Now that wall, you said
-- M. LeGant, that wall that we've tal ked about so nuch,
it's not stairs and it's not afence. It's aretaining wall.
I s that your opinion?

MR  LeGRANT: The white portion shown in this
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I mge. The white mddle section --

(Si nmul t aneous speaki ng.)

CHAI RPERSON HI LL: Is that what you' re asking, M.
Hanl on? That's what M. LeGant is trying to clarify.

MR HANLON: Yes. In slide 6 of DCRA, is the top
|l eft, the wall that we're discussing, right? And you said
that's an exception?

MR, LeGRANT: Yes.

MR, HANLON: And you said you believe that that
photo shown in the right -- I'"msorry, the upper top left is
retai ning sonet hing?

MR, LeGRANT: Yes.

MR, HANLON: Now under your theory then, that wall
Is 11 and a half feet high. Could that wall be 20 feet high
and still be a retaining wall?

MR, LeGRANT: Zoning regulations specify no
maxi mum hei ght for retaining walls.

MR HANLON: Al right. So the retaining wall
could be 20 feet high, it could be 80 feet high, and nothing
on either side of it for 70 or 80 feet and still be a
retaining wall?

MR LeGRANT: That's a hypothetical. | don't
think --

(Si nmul t aneous speaki ng.)

MR, LeCGRANT: -- hypothetical.
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CHAI RPERSON HI LL: | mean, M. Hanlon, | don't

think it could be 80 feet tall just to let you know. So the
-- how many questions you got left, M. Hanlon?

MR. HANLON: G ve ne one nonent. | think since
I"'mtime restricted, I'll see if | have one |ast question.

(Si nmul t aneous speaki ng.)

CHAI RPERSON HI LL: You've already gone over your
time that | originally was trying to get you to adhere to.
And so | guess what's happening is thank God there's
technol ogy where Professor McCrery is trying to text you
sonething. | don't know.

Okay. Sonebody is trying to text you a question.
So you get one nore question, M. Hanlon, because we got to
go back on to the next presentation and we're already, let's
see, 9:30, 10:00 o'clock, 10:00, 11:00, 12:00, 1:00. W're
at three and a half hours right now, right? So go ahead and

ask your final question.

MR, HANLON: M. Chair, | thank you for your
I ndul ging ne. |'mnot going to ask another question at this
tinme.

CHAI RPERSON HI LL: Ckay. Al right. Drop the
thing, M. Young. Because you're still going to get
rebuttal, M. Hanlon. All right. | already asked -- | think
| asked. Ms. Roddy, do you have questions of the zoning

adm ni strator?
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M5, RODDY: | do.

CHAI RPERSON HI LL: | did ask. GCkay, great.

(Si nmul t aneous speaki ng.)

MS5. RODDY: Oh, no, no. | do have questi ons.

CHAI RPERSON HI LL: | wunderstand. | understand.
How many questions, Ms. Roddy, do you have?

M5. RODDY: Five.

CHAI RPERSON HI LL: Ckay. Al right. Let's take
a break because | need to take a break. And then let's cone
back. We'Ill have Ms. Roddy's questions, and then we'll have
| unch. Ckay? That's what ny plan is. And |'mgetting | ow
on bl ood sugar. | can tell you all right now And you don't
want M. May to get too nuch |less on the blood sugar. I
guess he's been snacking. | don't know. Because --

MEMBER MAY: Oh, yeah. Wy don't we just break
for lunch? | nmean, we're not going to, like, forget too
much. We can break for lunch, then Ms. Roddy can pick up her
Cross.

CHAI RPERSON HI LL: No, again, | don't like it.
I"'mgoing to -- all right. M. Roddy, ask your questions?
Can you all suck it up for another five, ten mnutes?

MR, LeCGRANT: Absol utely.

CHAI RPERSON HI LL: Ckay. All right. Now Ms. John
has a t hought.

VI CE CHAI RPERSON JOHN:  No, | just had one fol |l ow
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up question for M. Hanlon which can wait until after M.
Roddy crosses.

CHAI RPERSON HI LL: Ckay. Go ahead, Ms. Roddy.

M5. RODDY: Okay. Thank you. So M. LeGant, |
believe that you had testified that you are the individual
charged wth determ ning conpliance with the Height Act. 1Is
that correct?

MR, LeGRANT: Yes.

M5,  RODDY: And so you are famliar wth the
exception for donmes that's in the Height Act and has been
referenced throughout the filing for this case?

MR, LeGRANT: Yes, | am

M5. RODDY: And so under the Height Act, is a done
I ncluding in building height?

MR, LeGRANT: No.

M5. RODDY: Okay. So just to clarify, dones are
allowed to extend to a greater hei ght but they don't actually
I ncrease the height of the building under the Height Act.
| s that correct?

MR, LeGRANT: That's correct.

M5. RODDY: And there's a provision then that's
In the zoning regulations that is simlar to the provision
that's provided in the Height Act that excludes donmes from
bui l ding height. |Is that correct?

MR, LeGRANT: Can you repeat that? | had alittle
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troubl e hearing.

M5. RODDY: Sorry. So there is also a provision
In the zoning regulations simlar to the one in the Height
Act that woul d excl ude dones from buil di ng hei ght?

MR LeCGRANT: Yes.

M5. RODDY: And in fact, the zoning regul ations
refer to dones as an exanple of an enbellishnent that is
excluded from buil di ng hei ght, correct?

MR LeGRANT: Yes, |'ve testified to that.

M5. RODDY: And to also clarify, can a done serve
as both an enbellishnment and a roof ?

MR, LeCGRANT: Pl ease repeat.

M5,  RODDY: Can a done serve as both an
enbel I i shnent and a roof ?

MR LeGRANT: Well, the done is an architectural
enbel | i shnent can function as a roof as protecting the area
underneath it, sure.

M5. RODDY: kay. Those are ny questions. Thank

you.

CHAI RPERSON HI LL: Okay. Vice Chair John?

VI CE CHAI RPERSON JOHN:  Thank you, M. Chairman.
M. Hanlon, | got very confused about the discussion on

areaways. And | wanted to go back to the Perseus slide, and
| know we haven't really discussed it yet with the pink

di agram
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And as | | ooked at the record, the areaway is on
the S Street side. And it is also on the side next to the
alley which is now the rear yard. And so the section wth
the stairs that the ZAreferred to i s under the pink section
depicted in this slide. |Is that your understand of what that
areaway |ooks like, M. Hanlon? | think you m ght be nore
famliar wwth the building than the rest of us.

MR, HANLON: The -- thank you, M. John. ' ve
only been in it once. The steps to the areaway would be to
the imedi ate right of the pink square. That is if you see
where the subdivision line is being drawn, right there is
where the stairs are if you go down into the areaway.

VI CE CHAI RPERSON JOHN:  And t he areaway goes al
the way to the | eft around that white projection whichis the
wal | .

MR, HANLON:  No.

VI CE CHAI RPERSON JOHN:  Ckay.

MR. HANLON: No, the areaway stops at the wall.

VI CE CHAI RPERSON JOHN: Ckay. So the areaway
stops at the wall.

MR. HANLON: Yes, you can see that in Perseus No.

VI CE CHAI RPERSON JOHN: Ckay. So that was not
clear fromthe picture. So if |I walk down to this areaway

fromwherever the door to the areaway is and | kept wal ki ng

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

131

all the way over there, | would run into a wall?

MR, HANLON: Yes.

VI CE CHAI RPERSON JOHN: Ckay. Al right.

MR. HANLON: Yes, yes. And then you would go --
you could go right imedi ately above the pink.

VI CE CHAI RPERSON JOHN:  Ri ght .

MR, HANLON: And between the wall and t he buil di ng
and the pink is that area that showed the pictures of the
areaway with the little w ndows.

VI CE CHAI RPERSON JOHN:  And so this area i s under
the steps. There's a space between the wall and the buil di ng
face.

MR, HANLON: Apparently. W did see these
pi ctures yesterday, but apparently so.

MR, HAYS. No, no. The steps are to the left of
the way. The steps leading up to the -- | think that Vice
Chai rman John is referring to the steps leading up to the
first floor of the tenple. Those steps are to the left of
the wall as depicted there with the pink.

VI CE CHAI RPERSON JOHN:  And so if | could foll ow
up, those stairs are underneath the steps from 16th Street
up to the tenple.

MR. HAYS. They're not underneath. They are the
-- there's the steps that lead up to 16th -- from16th Street

up. And then there's another set of stairs that sort of neet
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the sane platform And those are to the left of the wall.
Those stairs are shown in a picture of the front of the
tenple which is --

VI CE CHAI RPERSON JOHN: If I could correct and
I nterrupt you for a mnute, M. Hayes. |'mtal king about the
areaway. And | wanted to find out if I'min the areaway and
"' mwal king toward 16th Street, if | turn right, am| going
to be in the areaway? And is there an exit fromthat areaway
into the tenple?

MR HAYS. That's depicted on the slide, page 15
of UE. And it does not appear that there is -- as you nake
that right turn, there does not appear to be a door there.

VI CE CHAI RPERSON JOHN: Ckay. So there is no exit
fromthe areaway into the tenple on the 16th Street side from
t he areaway?

MR, HAYS: That appears to be from-- that's ny
interpretation of |ooking at it.

VI CE CHAI RPERSON JOHN: Okay, okay. And so that
could be that wall that we were |looking at with no stairs,
just a big wall to the side. And | think that helps clarify
it for me. Thank you.

CHAI RPERSON HI LL: Ckay. Ms. Roddy, since this
I's your slide and | just want further clarification, that --
the areaway is -- what directionis that? The areaway is to

the south of the building. |Is that correct?
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M5. RODDY: There's an areaway to the south of the

building that is included in the rear yard. It turns the
corner and heads north. And there's a portion then that
continues into the side yard. But there is a portion then
of the wall that we're discussing that abuts the areaway t hat
Is to the south of the building acting as a retaining wall.

CHAI RPERSON HI LL: GCkay. W can see your pictures
during the -- it's actually in -- well, actually nowif you
pul | up M. Young DCRA' s slide deck and go to slide 5.

M5. RODDY: You can see it in that --

(Si nmul t aneous speaki ng.)

CHAI RPERSON HI LL: That's in the rear yard,
correct?

MS. RODDY: Correct.

CHAI RPERSON HILL: Right. And that's facing --
you' re wal king towards 16th Street?

V5. RODDY: Yes. And to Vice Chairman John's
question, if you continue to walk, you would run straight
into the wall -- the retaining wall.

CHAI RPERSON HI LL: Right. And then you take a
right and then that's the other space that we're talking
about ?

M5. RODDY: Exactly.

CHAI RPERSON HI LL: CGot it. GOkay. Does that help

at all, Ms. John? It helped ne a little.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

134
VI CE CHAI RPERSON JOHN: Yes, it does.

CHAI RPERSON HI LL: Ckay. Al right. Now let's
go ahead and take a break unl ess anybody has anynore -- we'l|l
take a lunch. So it's 1:45-ish. So | nean, do you want to
shoot for 2:10 and see what happens? Ckay? Al right.
(kay. Let's shoot for 2:10. Al right. See you guys |later.
Have sone | unch.

(Wher eupon, the above-entitled natter went of f t he
record at 1:47 p.m and resuned at 2:21 p.m)

CHAI RPERSON HI LL: Al right. M. My, if you
want to call us back in?

MR, MOY: Yes, thank you, M. Chairman. The Board
Is -- has returned to its public hearing session after a
qui ck lunch recess and the tine is at or about 2:22 p.m

CHAI RPERSON HI LL: Ckay, great. Al right,
Ms. Roddy. You can go ahead and give us your presentation.

M5. RODDY: Thank you. And if we could pull up
the presentation that we had filed. Il think it's
Exhibit 102. 1t was up previously. Thank you.

Good afternoon. Christine Roddy with Goul ston &
Storrs, and I'm here with Lawence Ferris, representing
Perseus, the | easee of the eastern lot. That's Lot 111 that
you can see here on the slide here.

CHAI RPERSON HI LL: Ms. Roddy, just real quick.

' m sorry. Do you know if it's in the other -- oh, never
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mnd. | got the -- okay. It's 132 in the other one. Ckay.
| got it. I|I'msorry. Please, go ahead.

M5. RODDY: Ckay. The approved subdivision is
allowm ng Perseus to proceed with a multifamly devel opnent
on Lot 111, consisting of about 150 units and dedicating
approximately 11 percent of the residential GFAto affordable
housi ng. The building permit for the building has been
| ssued and construction is well underway. And as you know,
DECAA has filed an appeal with the BZA of that permt, which
w Il be heard next nonth by the Board.

The | ot that was subdivided into Lots 110 and 111
was created in 2013. It was not an old lot and had only
exi sted for seven years. The approved subdivision roughly
recreates the |l ot on which the Tenple sat at the tine it was
built and, in fact, Lot 110 is a bit bigger than the | ot that
the Tenple was built on. |If we could --

You can see here outlinedinred, the original |ot
that the Tenple was built on, which is also the boundary of
the |l andmark. And you can see, that in this picture, that
there was originally ajog in the ot line, but the current
subdi vi sion continues straight toward the south, which is
significant in that the approved subdivision aligns wth the
zone boundary |line between the two properties. If we could
go to the next slide?

And this is a picture of the Tenple at the tine
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It was built, and you can see that there are residential
bui | dings that surrounded it, and you can see how it was
configured and the yards that surrounded it at the tinme of
its construction. Because the Tenple is a |andmark, the
subdi vi si on has been reviewed and approved by the H storic
Preservati on Revi ew Board and by the Mayor's agent, and the
Appel I ants have filed two separate appeal s chal |l engi ng those
approvals: one of which is pending before the Court of
Appeal s and the other before the Superior Court; and the
Court of Appeals recently dismssed one of their clains,
t hough the others are still pending.

And 1'll note that since the Appellant submtted
the court's order into the record, that what the Court of
Appeal s did | ast week was di sm ss al together the Appellant's
challenge to the HPRB approval of the design of the
residential project on the eastern | ot and they remanded t he
| andmar k boundary i ssue back to the Superior Court solely on
jurisdictional grounds, which was a nove t hat was not opposed
by any of the parties and was the expected course of action.
The appeal to the Mayor's agent's decision is still pending
and oral argunents were just heard about two weeks ago.

So, in any event, the Appellants are not pursuing
this appeal to challenge DCRA's approval of the sane
subdi vi sion that both HPRB and the Mayor's agent approved.

And as | nentioned, DECCA has al so appealed the permt and
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that was on the basis of the subdivision.

So, as we detailed in our prehearing filings and
as being denonstrated today, the newy-created lots are
entirely consistent with all applicable zoning requirenents
and DCRA properly approved the subdivision. The Appellants
allege that the subdivision fails to neet four primary
requi renents, and the rear yard has been the biggest focus
and what we have focused on today exclusively, but they al so
cl aim nonconpliance wth side yard requirenents and wth
par ki ng and | oadi ng requirenents.

The subdivision is slowy conplying with each of
these, and | prom se to be mndful of the Board's tine since
we have been for a bit and we've covered a | ot already. But
| think that, given the gravity of the allegations and the
fact that the building is wunder construction, and the
significant appeal -- inpact the appeal will have, it's going
to be hel pful to wal k through the issues step by step. So,
| would beg the Board's indulgence to bear with ne as | try
to do just that.

CHAI RPERSON HI LL: No, that's fine, M. Roddy.

M5. RODDY: Thank you. So, starting with the rear
yard. The math is sinple. The tenple has a required rear
yard of 28.4 feet. It provides a rear yard of 42.5 feet,
whi ch exceeds the requirenent by over 14 feet. And if we

could go to the next slide?
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And you can see the rear yard to the south of the
tenplate. The rear yard is |ocated opposite of S Street,
which the Appellants take issue with, though they seem to
have conceded that it is permssible and that there is
precedent to support it, but they argue it as disingenuous
to say that the front of the building is on S when the main
entrance is clearly on 16th and the Tenple is redesignating
its front.

| would first say that what's consi dered the front
of the building for zoning purposes does not change in any
way the functional front of a building. O course, the main
entrance is on 16th Street and we don't dispute that, but the
bui | ding can have a different front for zoni ng purposes.

Secondly, the Tenple was built before there was
a zoning code, so there was never a designation of yards.
And even if there were, that designation is not pernmanent and
it can be changed so long as it does not <create a
nonconformty. And that is an issue that the Board has
squarely decided in the M. Pleasant Library case. If we
could go to the next slide?

And i n that case, the Board found that, quote, any
prior designation of the front of a building does not find
the property owner, end quote. And inportantly, the
Regul ations explicitly say that, where a | ot abuts nore than

one street, the owner shall have the option of selecting
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which is to be the front for purposes of determ ning street
abuttage, and M. LeGant confirnmed this.

The owner can choose the front of the buil ding
when determining where its yards are |ocated and the
Regul ati ons don't place restrictions or specific criteria on
that designation. And in this instance, the rear yard is
| ocated opposite of S and that is consistent with the
Board's finding in both the 2012 M. Pl easant Li brary Appeal,
that's Case Nunber 18152, and the 2016 LI NE Hotel Appeal in
Case Nunber 19080.

So, with the rear yard established opposite of S,
the next step is to confirmthe required depth of the yard,
and that's a function of the height of the building, solet's
review that neasurenent. |If we could go to the next slide?

And you heard M. LeGant testify that when a
building is located on nultiple streets, the owner can pick
whi ch street the building height neasuring point, or BHWP,
Is located on, and | believe the Appellants have also
conceded that the past precedent supports this. And it's,
of course, the idea that the selection of the BHW | ocati on
Is conpletely independent of the chosen front for vyard
pur poses.

And that has been the standard policy for years
and the Board did confirmthat in the LI NE Hotel appeal. And

In that case, the Board found the Zoning Adm nistrator's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

140

I nterpretation reasonable and there was a distinction built
into the Regul ations between the determ nation of street
frontage which is wused to determne a rear lot Iline
desi gnation, and building frontage which is used to neasure
the building height. The next slide, please?

And here, you can see the building height
measuring point is l|ocated on 16th Street and in the
residential zone the neasuring point is located at the
m dpoint of the building facade wunder Subtitle B,
Section 308. 2. And in an effort to be conservative, and
arguably overly so, we took the neasuring point at the |ot
I i ne. Appellants say it nust be taken at the curb, but
there's no interpretation that says the neasuring point
shoul d be taken at the curb in a residential zone and they
don't offer support for that position.

The regul ati ons are cl ear that the neasuring poi nt
Is to be located at the adjacent natural or finished grade,
and the finished natural grade are one in the sane under the
rel evant definitions inthis instance because the stairs have
been in place for at least five years. The next slide,
pl ease?

So, fromthat buil di ng hei ght neasuring point, the
hei ght is then neasured to the cornice line of the building,
and there's a |l ot of di scussion about whet her the done shoul d

be excluded fromthe building height, and the answer is yes.
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There i s an exception in the Regul ations for enbellishnents,
whi ch specifically enconpasses dones. Next slide, please?

The language in the Zoning Regul ations al nost
mrrors the | anguage i n the Hei ght Act, which youw !l recall
was in effect at the tine the Tenple was constructed. And
you can see the |anguage from both the Regul ations and the
Hei ght Act on this slide, and you can see just how siml ar
they are.

And M. McCrery testified that the building permt
stated the building -- the Tenple was 137 feet tall and the
maxi mum hei ght al |l owed under the Hei ght Act was 90 feet for
residential streets or 130 feet for business streets, under
t he Hei ght Act, and the hei ght of 137 feet exceeds the stated
maxi muns and woul d not have been permtted absent a specific
anendnent to the Height Act for the Tenple, which there is
not. And M. MCrery was not aware of an anendnent either.

The only way a hei ght in excess of the Hei ght Act
was allowed was if it was approved as a done with the
perm ssion of the comm ssioners and both sides agree that the
comm ssioners did, in fact, sign off on the permt. |It's a
nuanced di stinction, but very inportant in this case. The
hei ght of the Tenpl e was not i ncrease but rather the done was
all owed to exceed the height limtations that were in pl ace.
And if we could go to the next slide?

In this slide that was prepared by the Ofice of
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Zoning -- the D.C. Ofice of Zoning and is found on their
website, very clearly denonstrates this distinction. And you
can see that the done feature on the blue building to the
right is not factored into the height of the buildi ng under
the Height Act. And while the Board does not have
jurisdiction over the Height Act, this nethodology is
| nportant because the sane | anguage that permtted the done
to exceed height limtations under the Height Act was then
carried over to the Zoning Regulations, which is what is
relied on today to again allowthe done to exceed the hei ght
limtations otherw se i nposed by zoning.

The language in the Regulations allowing the
exclusion of dones from height supports M. LeGant's past
determ nations t o excl ude such features frombui |l di ng hei ght,
even if those features also function as a roof. And we have
I ncl uded t hose exanpl es i n our subm ssion, so | won't bel abor
t he poi nt here.

Excl udi ng the done from neasurenent of height is
consistent with past precedent as well as the permt that
approved the Tenple's construction, as such it is excluded
from the building height for purposes of determning the
requi red depth of the rear yard, resulting in a principled
bui | di ng hei ght of 85.25 feet and a rear yard requirenent of
28. 4 feet.

Now, the Appellants attenpt to say that the done
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can't be an architectural enbellishment because it results
I n the appearance of a raised building height for nore than
30 percent of the wall upon which it is |ocated, and that
also rings hollow. [If we could go to the next slide?

You can see here, the done is stepped back and it
doesn't result in the appearance of a rai sed buil di ng hei ght,
making it fully consistent with this section. Sinply put,
the done does not read visually as extending the building
facade and instead stands out very distinctly as a separate
esthetic elenent. The done was permtted as an exception to
height at the tinme it was built and it continues to be
permtted as an exception to height wunder the Zoning
Regul ati ons. Next slide, please?

And so, the depth of the rear yard. The tenple
has a rear yard of 42 and a half feet and that exceeds the
requi renent by nore than 14 feet. The Appellants attenpt to
argue that the rear yard neasurenent should exclude the
areaway that runs along the south of the building, |eading
to a rear yard of 32 feet. And |'Il point out that the
32-foot rear yard would still neet the requirenent of 28.
But neverthel ess, the argunent holds no water because the
definition of the yard provides that it be open to the sky
fromthe ground up; and that's a quote fromthe definition.
Next slide, please?

And again, this issue has been squarely decided
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by the Board in a 2017 Adans Myrgan for Reasonable
Devel opnent Appeal, Case Nunber 18888, where the Board held
that a garage ranp and bel ow grade garage were permtted in
a required rear yard because the yard was only required to
be open fromgrade to sky. The Appellants argue that we're
m xi ng appl es wi th oranges because t hat appeal al so addr essed
how nuch of a rear yard the structure can occupy.

But you don't get to the second question of
det erm ni ng how nmuch of a yard a structure can occupy w t hout
first determ ning whether the structure can be in the rear
yard at all. And in that case, the Board readily dism ssed
the claimthat the garage ranp and garage were i nperm ssibly
In the required yard because of the clear |anguage of the
definition of a yard.

And so then, next, the Appellants claimthat the
retaining wall in the yard renders it nonconform ng; however,

the Reqgulations explicitly allow stairs, fences, and

retaining walls in a required yard. So, again, their
argunent ignores the Regulations. |f we could go to the next
slide?

The retaining wall is defined as a vertical, self-

supporting structure constructed of concrete, durable wood,
masonry, or other materials designed to resist |ateral
di spl acenent of soil or other materials. And the next slide,

pl ease?
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And our architect wll rebut testinony and confirm

that this wall is, in fact, a retaining wall. It is very
clearly holding back matter fromspilling into the areaway
and recall a portion -- we had a |ot of discussion about

this, but a portion of the areaway is the rear yard, so it
Is in the rear yard and it is keeping the matter from
spilling into that areaway, and that wall is al so keeping the
stair systemin place.

And both of that fits into the definition of
retaining wall, let alone that it also acts as a fence for
peopl e sitting on the bench, as we saw pictures of that, and
It is part and parcel wth the stair system It actually
fits into all three of the exceptions.

But even -- let's put that | anguage asi de and put
the exenption aside that's provided in B-324, and for the
sake of the argunent say that the wall does not fit into the
exception. The rear yard still neets the required depth.
The depth of the rear yard nust be neasured as the average
depth, and that's in the base definition of how to neasure
a rear yard.

That's not -- the average depth is not a
met hodol ogy used j ust when you have an irregul arly shaped | ot
or even irregularly shaped yards. Typically, when it cones
I nto place, just because, obviously, within a regul ar shape,

It'"s nore -- it would be typically used. Again, Appellants
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claimthat the term"nean" neans nedi an and not average. But
Webster's Dictionary defines "nean" as average. Next slide,
pl ease?

And here, you can see that we have the definition
of "mean" in the Wbster's Unabridged D ctionary and it
clearly refers to it being an average, and that's consi stent
wth how the termis typically treated in a mathenatical
context, such as conducting a neasurenent. So, we al so have
the definition fromthe Merriam Webster online edition, which
| believe the Appellants had relied on, if we can go to the
next slide?

That al so supports the interpretation of "nean"
in this situation as referring to an average. So,

ultimately, it doesn't matter which version of Webster's you

| ook to since it's clear that, regardless, mean” in this
contexts neans average, and that's how the Zoning
Adm ni strator has consistently applied it.

The term of how they -- in terns of how the
average is calculated, there are a few nethods, and we've
di scussed that already today. And there have been nethods
t hat have been accepted for neasuring average depth and our
architect will testify that using those nethods, both the
area net hod that was di scussed and, obviously, the averaging
of every ten feet that we had submtted into the record, that

the rear yard still neets the required depth.
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The i npact of averaging the depth is very m ni nmal
inthis case. It's a difference of about three to 18 i nches,
dependi ng on the net hod, and nore to the point the difference
IS not anywhere near causing the rear yard to be |l ess than
the required depth of 28 feet. So, at the end of the day,
even if you don't accept the walls permtted in the rear
yard, which we think it very clearly neets the exception, the
yard still satisfies the depth requirenent. |f we could go
to the next slide?

So, | would also just point out that even if you
accept the opposition's argunent that we should put the
measuring point at the curb on 16th Street or nove it to
S Street or even to the bottom of the area where you're on
S Street, the Tenple still neets the rear yard requirenent.
So, no matter how nuch the Appel |l ants strain the Regul ati ons,
they're not able to reach a different outcone.

So, noving onto the other argunents -- and | know
we haven't discussed them today but since they are still
alleged and it's in the record, 1'd like to take sone tine
to address them There have been argunents made with respect
to the nonconpliance of side yard neasurenents and the
materials in the record really haven't clearly articul ated
a conplaint with respect to side yards.

But for the sake of the record, |I'd |like to be

clear that there is no issue with conpliance of those yards.
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Section F-606.4 is clear that there is no mninum depth
requi renent for a side yard abutting a street, and that woul d
be the western yard. If we could go to the next slide,
pl ease?

And the eastern side yard neets the mninmm
requirenent of 4 feet no evidence had been offered to
chall enge that. So, in short, no evidence has been entered
to indicate that the side yards don't conply with the
requi red setbacks and the Appellants have not net their
burden on that claim The Appellant's parking and | oadi ng
clains are simlarly msinforned, if we could go to the next
slide?

The tenple was constructed before zoning
regul ati ons existed, and that includes parking and | oadi ng
requi renents. And parking and |loading are only triggered
when there is new construction or an addition. They're not
triggered by a subdivision. And you can see from the
| anguage of both C701.2 and 901.2 that these requirenents
must be net when a new building is constructed. The tenple
was built before parking or |oading was required and there
was no subsequent event that woul d have triggered a parking
or loading requirenent. A subdivision does not, by itself,
| npose the requirenent.

And finally, the Appellants claim that the

subdivision is not allowed because the Tenple has a
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nonconform ng height, but that's also another red herring,
and this has been stated nunerous tinmes in both sides'
materials. The height, when you | ook at Section C302.1, if
you could go to the next slide, you can see that height is
not one of the itens that is reviewed during a subdivision
application. So, while the Tenple is consistent with hei ght
requi renent, it is relevant here only for determ ning the
requi red depth of the rear yard and is otherw se irrel evant
for approval of a subdivision. The next slide, please?

And finally, the Appellants have stated that the
subdi vision is inconsistent wwth the purpose and intent of
the Zoning Regul ations; however, the subdivision conplies
wth the mtter-of-right requirenents of the Zoning
Regul ati ons. The purpose and intent provisions do not
supersede or supplenent the stated zoning requirenents set
forth for a zone district. Again, this is sonething that the
Board has already decided. And in another appeal, you can
see that the Board deci ded that purpose provisions are nerely
precatory and do not alter the matter-of-right standard.

In any event, our findings denonstrate that the
subdivision is, in fact, <consistent wth these state

objectives and the District policy to facilitate the

construction of housing, including affordable units, on
infill sites such as this.
So, before we finish the presentation, | would
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|i ke to ask our architect, Jeff Lockwood wth H ckok Cole
Architects, a few questions to rebut testinony that's been

presented. So, Jeff, if you could introduce yourself for the

record?

MR, LOCKWOOD: Good afternoon, everybody. ' m
Jeff -- sorry. I'"'m Jeff Lockwood. ["'m with Hi ckok Cole
Archi tects. I'"'m a senior associate here and |'ve been

actually at H ckok for 17 years now.

M5. RODDY: Thank you. |If we could pull up -- 1
think it's Slide 24. I'msorry. | neant the elevation. |
can just ask him

Jeff, where did you neasure the building height

to?

MR, LOCKWOCD: | measured it to the top of the
corni ce.

M5. RODDY: |s the done set back fromthe cornice
line?

MR LOCKWOOD: Yes. The done is set back 11 foot,
4 and a half inches fromthe cornice line on all four sides.

MS. RODDY: So, the done does not extend the
vertical height of the cornice line?

MR, LOCKWOOD: That is correct. The done is set
back. It is not inline with the cornice line. It is set
back 11'4" away fromthat cornice |line.

M5. RODDY: And what supports the weight of the
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dome?

MR LOCKWOOD: So, the done is supported,
basically, on a double-wall system or essentially it sits
on the roof of the building and its |oads are distributed on
the wall directly beneath it but also buttressed by the
col onnade wal |l that surrounds the buil ding. So, it's sort
of a dual system It distributes the | oads going down -- all
down the hallway, transfers it down into the foundation of
t he bui |l di ng.

M5. RODDY: Now, sonmeone had suggested that
per haps the buil di ng hei ght shoul d be neasured to the bottom
of the ziggurat. Now, what would the building height be if
that was the case, if the building height went from the
bui l ding height neasuring point to the bottom of the
zi ggur at ?

MR LOCKWOOD: So, the bottomof the ziggurat is
at el evation 195.47 feet, so that would yield -- if you start
at the building height neasuring point of 93.97 feet, which
Is what is depicted in --

(Si nmul t aneous speaki ng.)

CHAI RPERSON  HI LL: Sorry, M. Lockwood?
M. Lockwood?

MR LOCKWOCD: -- the height would be 101'6",
whi ch woul d - -

CHAlI RPERSON HI LL: M. Lockwood? Am 1|l on mute?
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MR LOCKWOOD: -- require a 33.83-foot rear yard.

M5. RODDY: And what's the depth of the rear yard
that's being provided?

MEMBER SM TH: M. Lockwood? M. Lockwood?

MR LOCKWOOD: And then, the depth of the rear |
provide is 42'6", so it's clearly --

CHAI RPERSON HI LL: Hey, am | on nute?

MR LOCKWOOD: -- nore than this required
33.83 feet.

MEMBER SM TH:  No, you're not. But | don't think
t hey can hear us.

MS. RODDY: But all the sane, the ziggurat, we
aren't neasuring to the bottom of the ziggurat --

(Si nmul t aneous speaki ng.)

VI CE CHAl RPERSON JOHN: Okay. Ms. Roddy?

M5. RODDY: -- to the cornice line. And when you
measure to the cornice line, what is the required rear yard
dept h.

VI CE CHAI RPERSON JOHN: -- the wave. Ms. Roddy?

MR LOCKWOOD: Yeah. So, when | nmeasured to the
cornice line. | --

VI CE CHAI RPERSON JOHN: Ckay. Chairman --

CHAI RPERSON HI LL: Can you all hear ne?

M5. RODDY: Yes.

CHAI RPERSON HI LL: Al right. Well, vyou
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weren't --

MS. RODDY: Now we can.

CHAI RPERSON HI LL: Ckay. |I'msorry. You're going
to have to start all over again, M. Lockwood, because | got
conpletely distracted again. | was trying to understand,
what's a ziggurat?

MR. M CRERY: May | recommend that you use the

el evation to show that instead of the roof plan?

CHAI RPERSON HI LL: Ckay. Gve ne a second
M ster -- Professor MCrery.
Ms. Roddy --

MR, LOCKWOOD:  Yeah --

CHAI RPERSON HI LL: | appreciate, Professor,
what ever you're saying.

Ms. Roddy, you can use whatever you want to use.

| just -- if you can go back and just tell ne what
a ziggurat is, M. Lockwood.

MR LOCKWOCD: Sure, sure. So, the ziggurat is
basically the pyram dal portion of the done at the top, so
it's the part that has all of the nultiple steps.

CHAI RPERSON HI LL: Yeah, okay.

MR LOCKWOOD: A ziggurat is a type of pyramd.

CHAl RPERSON HI LL: Okay, got it. Al right.

MR LOCKWOCOD: That's why -- so, that's why we're

calling it that.
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CHAI RPERSON HI LL: Ckay. And start again,

Ms. Roddy.

And t hanks, Professor, but | just -- | understand
what a ziggurat is now.

So, Ms. Roddy, go back to where you were starting
to ask M. Lockwood -- and, |I'msorry, | just -- you guys
couldn't hear ne, or | don't know.

So, go back, M. Young, if you would, to, | think
it was -- | don't know which slide it was that M. Lockwood's
testi nony began.

kay, Ms. Roddy. Start again with M. Lockwood?

M5. RODDY: Fromthe very begi nni ng?

CHAI RPERSON HI LL: Just the ziggurat part. The
first time you introduced the word "ziggurat".

M5. RCODDY: If we can pull up Slide 82 Al right.
Thank you.

And so, you can see here we neasured to the top
of the cornice, and | believe M. MCrery had raised a
questi on about neasuring to the cornice at the bottomof the
ziggurat. And so, | was asking, Jeff, what woul d the hei ght
of the building be if we were to neasure the height to the
bottom of that ziggurat. And, Jeff, what would the height
of the building be?

MR LOCKWOCD: It would 101.5 feet, which would

yield arequirenent -- a rear yard requirenent of 33.83 feet,
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and we're -- we provide 42.5 feet.
CHAl RPERSON  HI LL: And | appreciate the
clarification, M. Roddy. You're saying even if the

measurenent was at the bottom of that =ziggurat, you stil
have the required rear yard?

M5. RODDY: Correct, exactly.

CHAI RPERSON HI LL: Got you. Ckay. Thank you.
Conti nue, please?

M5,  RODDY: So, I'm going to nove on to the
retaining wall, soif we could goto Slide 15? It should be
the slide that has the photos of the wall. There. Thank
you.

And so, there has been a lot of testinony
concerning the wall that is -- runs to the south of the
Tenple. And can you clarify, is that a retaining wall?

MR LOCKWOCD:  Yes.

M5. RODDY: Wiy do you believe that is aretaining
wal | ?

MR LOCKWOOD: So, the wall is shown -- it's shown
as blue on the plan, if you | ook at the plan drawi ngs in the
upper-m ddl e of the sheet. It retains the soil fromfalling
into the areaway for the first, let's say, 38 feet, and then
you hit the wall of the areaway -- the other retaining wall
of the areaway that's perpendicular to it.

And then it continuestoretainthe stair platform
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structure that's to the west of the wall, basically, all the
way until the end of that wall toward the alley. So, it's
hol di ng up soil, stair structure, platformstructure for the
whol e length that it is running north to south.

M5. RODDY: And so, if that wall was not in place,
woul d the stair structure remain in place?

MR LOCKWOCD: So, if you pulled this wall off,
the soil, gravel, whatever conpacted material that's
underneath the stairs would spill out. There would be
nothing to retain that underneath the stair, hel pi ng support
the stair itself.

MS. RODDY: So, again, for the sake of the
argunent, let's assune that this is not aretaining wall, it
does not fit the exception of a retaining wall, and that
under the definition of rear yard and how to neasure it we
measure the average, how woul d you neasure the average depth
of this rear yard?

MR LOCKWOOD: So, we tal ked about, | think, when
we talked to M. LeGant, we basically tal ked about using the
area nethod, or what | commonly call the area nethod, where
you would basically take the area of the yard, you would
divide that area of the yard by the length, to yield the
w dth and depth of the yard. So, that would be the sort of
nost common -- that's the way | would cal cul ate that.

M5. RODDY: And if we can nove to Slide 25?7 And
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it's the slide that has the area of the rear yard in pink
that we had been referring to previously. But that depicts
t he net hodol ogy t hat was di scussed previously with the Zoni ng
Adm ni strator as one of the nethodol ogi es used to determ ne
an average, and that woul d be the average here.

So, M. Lockwood, wusing this nethod, would the

rear yard still neet t he required dept h?

MR LOCKWOCD: Yeah. So, when | calculated the
rear yard using this nethod, | ended up with a rear yard --
average rear yard wdth of 42.24 feet, and that -- and |
just -- for sake of argunent, | did not include the area of
the retaining wall in that area. So, if that was in, that
woul d even be a further dinension.

M5. RODDY: Now, did you | ook at any ot her net hods
for determ ning the average square yard depth?

If we could go to the next slide? The previous
slide, sorry.

MR LOCKWOOD: Yes. We al so | ooked at, what |
would call, the interval nethod, soit's simlar to the area
nmet hod. But basically, taking dinension every -- in
i ncrenments of 10 feet. The lot is 212 feet long, so | got
21 segnents. And if you do the sort of -- the math for that,
you get the 40. 98-foot average rear yard di nensi on average - -

or, average rear yard. And again, that's --
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CHAlI RPERSON HI LL: M . Lockwood?

MR LOCKWOCD: -- still nuch nore than the 28.4
that we cal cul ated was required.

M5. RODDY: And just one |ast question. And if
we could actually pull up the Appellant's slide, Slide 117
Thank you, yes.

And | think here, this hel ps depict it, that you
were testifying with respect to what hol ds the wei ght of the
done. Can you explain whether the done extends bel ow the
zi ggurat and whether there's habitable space in the done?

MR LOCKWOOD: Yeah. So, the dome structure
basically has an inner shell and an outer shell. So, the
outer shell and what we're -- what you see when you're on the
outside of the building is the ziggurat portion, the pyramd
top that we've talked about, and then the stem wall
underneath it.

And then, on the inside of the -- when you're in
the tenpl e space, | ooking up, and | believe that we've seen
a slide of that as well, you see a sl oped, curved surface on
the inside. And as you can see in the upper left-hand
corner, this is a section of the done, that inner done
actually extends down to the cornice |ine. So, basically,
the -- and there's no habitabl e space above the |ine of the
cornice in the building.

M5. RODDY: And that concludes -- oh, I'msorry.
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| do have one -- | did want to wap up after his questions.
And | just wanted to say that, really, at the end of the day,
that the appeal boils down to neighbors who don't want to
| ose open space. And m nd you, the open space is privately
owned. It's not accessible to the public. And the neighbors
sinply don't want to see new housing built near their own.

As you can see in the record, the ANC does not
support their appeals. You can see their letters in support
of both the nultifamly project and the subdivision in the
record, and that was submtted with their -- the ANC s
letter. It's Exhibit 24 in M. Hays' record and Exhibit 30
i n the DECCA record.

DCPL supports the subdivision. The HPRB and
mayor's agent rejected the Appellant's argunents in
opposition to the subdivision and they each approved the
subdi vi sion. And now t he Zoni ng Regul ati ons support DCRA's
approval of the subdivision as do the District's policies to
pronot e housi ng, including affordabl e housing.

So, we appreciate the Board's tinme and
consi deration and we believe that the record supports deni al
of these appeals. And that concludes our presentation.

CHAI RPERSON HI LL: Ckay. Thanks. Can you guys
hear nme?

MS. RODDY:  Yes.

CHAI RPERSON HI LL: Ckay. Al right. Wen you
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were doing the neasurenents for the rear yard and there was
the whole, you know -- the different, you know -- | don't
know how many different segnents that you took the
measurenents from how cone you don't take it again fromthe
ar eaway?

M5. RODDY: The areaway's included in the depth
of the rear yard.

CHAI RPERSON HI LL: Got it. Ckay.

M5. RODDY: And that was the subject of the Adans
Morgan for Reasonable Devel opnment Appeal. It's Case
Nunmber 18888, where the Board had al ready deci ded that a ranp
and a | owgrade garage could be included in their depth of
a required rear yard.

CHAI RPERSON HI LL: That was the LINE Hotel ?

M5,  RODDY: No. It's a separate appeal, but
the -- this is on Colunbia, so simlar neighborhood. Not
far. But it was an appeal of a multifamly building and

there was a garage ranp and bel ow grade garage in the rear
yard, and there was an objection to it. And the Board said
that the yard is defined as being from grade to sky, so
bel ow grade could be included in the depth of the rear yard.
And so, the areaway is included in the depth of the rear yard
her e.

CHAI RPERSON HI LL: Got it. Ckay. Al right.

That was ny one question. And then, the other question --
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and | appreci ated when you pull ed up howthe done -- at | east
you were show ng how t he donme goes through the ziggurat down
t hrough the whatever that wall to whatever now the -- |'m

sorry, that you guys are saying is the roof. And so, that's

correct.

Is that correct, M. Lockwood?

MR LOCKWOOD: Yes, | believe so. That's correct,
that the -- yeah. The done extends on the inside all the way

down to the cornice line, and you don't see that extension
I n the sane way on the outside of the building as it's acting
on the inside.

CHAI RPERSON HI LL: CGot it, right. To what -- to
the cornice line, which what the Zoning Admnistrator is
speaking to as the roof. And then, also what you guys had
clarified is that even if you took the neasurenent fromthe
base of the ziggurat, which -- | nean, just in terns of your
argunent, that that would include portion of the done,
you-all still neet the rear yard requirenent, correct?

MR, LOCKWOOD: That is correct.

CHAI RPERSON HI LL: Okay. GCkay. Let's see. Does
anyone have any questions for the | easee?

Sure, Conm ssioner May?

MEMBER MAY: Yeah. Il just want to clarify
sonet hi ng about the -- your conclusion that the wall is a
retaining wall. And | was tryingtofindit hereandit's --
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| couldn't find it quickly. But the definition of the -- or,
the listing of exceptions of what can be in a required rear
yard, it includes fences and retaining walls and such. But
does it -- there's a four-foot limt. Does that four-foot
limt apply toretaining walls or is it to other structures?

M5.  RODDY: The four-foot |limt is to other

structures, not to retaining walls.

MEMBER MAY: Ckay. | guess -- | nean, what |'m
thinking of is the -- | don't know what the nunber was, but
t he Econom des case? But | think that had to do with the
fact that the very large retaining wall, it was not the
Issue. It was the fact that it was -- the whole thing was
a structure. That everything behind it was a structure. 1Is
that -- did | recall that right?

M5, RODDY: Right. And | would also point out
that there is a height limt onretaining walls in the R and
RF zones, and so that would Iimt height in those zones, but
not in RA

MEMBER MAY: Got it. Ckay. | believe that was
the issue in Econom des, too. Ckay. Yeah. | nean, it's --
| can wunderstand the argunent that it's not really a
retaining wall, or at least part of it is not a retaining
wal | , because it's, you know -- there's a good seven or eight
f eet above the point of any possible retaining function. So,

| appreciate |l ooking at it both ways. Thank you.
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M5. RODDY: Understood. And we would say it's all

one wall and so the --
MEMBER MAY: Yes. (Laughter.)
M5. RODDY: The retaining wall.
MEMBER MAY: It is one wall.
M5. RODDY: So, you wouldn't parse it
MEMBER MAY:  Yeah.
M5. RODDY: And so, there is no height
VEVMBER MAY: Yeabh. | nean, 1t'd be i
to consider whether it would be sonething that

approvable now as a retaining wall in a required

out --

limt.
nt eresting
woul d be

rear yard

given the height, but that's not where we are, so. And |

don't |ike apples that nuch either.
(Laughter.)

MEMBER MAY: All right. Thank you.

CHAl RPERSON HI LL: Ckay. Anyone else for
Ms. Roddy, from ny board nenbers that is?

(No audi bl e response.)

CHAl RPERSON HI LL: Okay. Let's see. M. Wite,
do you have any -- well, do you have any questions for

Ms. Roddy?

MR VWH TE: No, | don't have any questions. Thank

you.

CHAI RPERSON HI LL: Okay. M. Hanlon, do you have

questions, or is it Professor McCrery that's go

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200

ng to have

(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

164

any questions?

MR HANL ON: I have sone questions for
M. Lockwood, and Professor McCrery may have a few.

CHAl RPERSON HI LL: Ckay. Let's gowith you first,
M. Hanl on.

MR HANLON: Al right. | wanted to talk for a
nonment, M. Lockwood, about your resune.

If you can pull up 1ZI'S 96-A?

CHAl RPERSON  HI LL: What's  your qgquesti on,
M. Hanl on?

MR,  HANLON: Well, | wanted to know sonet hing
about his background. H's resune doesn't indicate anything
about -- nmuch about his education background or about his

experience or about his academ c credentials, about whether

he's been -- well, we know Professor McCrery has won many
awar ds.

CHAI RPERSON HI LL: M. Hanlon, let ne just
I nterrupt --

M5. RODDY: |'magoing to object because he's been

accepted as an expert.

CHAI RPERSON HI LL: Hol d up, hold up. Hol d up,
hol d up, hold up, hold up.

M. Hanlon, |I'm not going to spend tine going
t hrough M. Lockwood's resune. The Board has al ready given

him his expert status and he's an architect, right? So,
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we're all good with his testinony as an architect, so |

don't

want to go over his resune. He's been already approved by

the Board as an expert in architecture. Wat's your next

question, M. Hanl on?

MR HANLON: If we can go to Perseus Power Poi nt

in 1Z1'S 132, page 267?

CHAI RPERSON HI LL: Is this it, M. Hanl on?

MR, HANLON: Yes. | just wanted to be

cl ear,

M. Lockwood. The w de, pipe-shaped area inside the pink,

that is approximately 25 feet long, is it not, fromwhere the

colum is erected until it neets the areaway wall? |[Is that
correct?

MR LOCKWOOD: | don't know the exact |ength of
the wall, but that pipestone is the retaining wall that's in
the rear yard area.

MR HANLON: Right. | was asking because | did
the arithnetic and | saw that you had indicated it was

184 square feet, and | knewit was about four-feet w de. And

so, | got a calculation of about 25 feet long before it hit
the areaway wall. Does that seem approximately correct to
you?

MR LOCKWOOD:  Yes. | mean, 25, 26 feet.

MR, HANLON: Okay. And of that -- and that wall,
| believe you' ve also indicated in one of Perseus -- in one
of the exhibits, that wall, you neasured fromgrade at curb
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to be 11 feet, 10 and a quarter inches. |s that correct?

MR LOCKWOCD:  Yes.

MR, HANLON: And | Dbelieve your diagram also
showed -- I'mtrying to find it here. Your diagram al so
showed the wall at the top was over four feet wde, correct?

MR LOCKWOCD: | don't knowif | gave a di nension
of the width of the wall. |It's three-foot-sonething.

MR. HANLON: And as far as you know, the wall is
solid granite, correct?

MR LOCKWOCD: | actually don't knowwhat's inside
the granite cladding. |It's nost |likely masonry or it could
be concrete, but it's solid would be ny read of it -- ny
assunpti on.

MR HANLON: Al right. If we can pull up
Appel I ant's Power Point presentation at 7? Slide --

CHAI RPERSON HI LL: M. Young, before you nove,
hol d on a second.

The thing that | also, M. Lockhart, you know
that -- and this 1is, again, where we're having this
di scussi on about whether this is a retaining wall or not.
That again, that areaway -- just as you kind of go here,
right? That the areaway actually begi ns before the edge of
t hat buil di ng. Li ke, how -- | forget. How w de is that
areaway fromthe edge of the building, continuing south?

MR LOCKWOOD: It's 7'6" w de.
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CHAI RPERSON HI LL: Got it. So, yeah --

MR LOCKWOOD: Yeabh. So, from the face of the
building to the inside of that southern wall of it is 7'6".

CHAI RPERSON HI LL: CGot it. And so, from the

end -- | nean, this is just so -- from the edge of that
areaway to the end of that white wall, how far do you think
that is?

MR LOCKWOCD: So, it would be -- if we're saying

It was -- the whole thing is 25 feet, 7'6" of it as abutting
the areaway? |s that what we're trying to figure out? [|I'm
sorry.

CHAI RPERSON HI LL: |"m just trying to get the
extra part that's supposedly supporting the stairs.

MR, LOCKWOCD: Ckay. Yeah. So, it's roughly
17 feet or 16'5" feet that is abutting the stair and the
platformthat's on the west side of it.

CHAI RPERSON HI LL: Got it. OCkay.

l"msorry, M. Hanlon. Were was the next place
you wanted to go to?

MR HANLON: [I'msorry. | would -- M. Lockwood,
you indicated it was about 17, but | think you were probably
just slightly mstaken. The distance fromthe lot line to
the areaway wall you' ve shown on your diagramis 32 feet,
right? And the columm, you would agree, is between six and

seven feet inside the lot |ine. So, really, the answer to
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the Chair's question was, it's about 25 feet long, right?

MR LOCKWOCOD: |I'mnot -- | guess |'mconfused as
to what we're -- what dinension we're looking for. | don't
have, like -- | don't have that dinension on the draw ng.

CHAI RPERSON HI LL: It's okay. It doesn't nmatter.
"' mgood with what | needed to know.

MR LOCKWOOD:  Ckay.

MR, HANLON: Ckay.

CHAI RPERSON HI LL: Thank you.

M. Hanl on, which one did you want to go to?

MR, HANLON: Now | lost nmy train of thought, |
hate to admt.

CHAI RPERSON HI LL: Sorry.

MR, HANLON: | wanted to -- no. Well, | wanted
to go to Appellant's Power Point presentation, Slide 7.

VI CE CHAI RPERSON JOHN: M. Chairnan, before --
If we could before we I eave this slide -- now |' mthoroughly
confused by M. Hanlon's Iine of questioning. |'mtrying to
find out what you're trying to establish.

MR HANLON: | was trying to establish that that
part of the wall, which is in the required rear yard, which
appears to retain nothing on its east side, is 25 feet |ong.
There is no areaway along that 25-foot section of wall.

VI CE CHAI RPERSON JOHN: And so, ny followup

question to you is, isit closeto the steps in the front on
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16th Street?

MR. HANLON: The steps are on the other side of
the wall, yes. And the steps and the wall abut, but there's
no indication that the wall in any way supports the steps.

VI CE CHAI RPERSON JOHN: And how would we know
t hat ?

MR HANLON: Wll, it's difficult to know that.
Prof essor McCrery can perhaps address that question again in
rebuttal.

VI CE CHAI RPERSON JOHN:  Ckay.

MR, HANLON: | think he's probably better to
address it than | coul d.

VI CE CHAI RPERSON JOHN:  Thank you. Fair enough.

MR HANLON: | wanted to go -- all right. So, if
we go to Appellant's PowerPoint at 77?

And so, the photo on the right is what the wall
| ooks |I'i ke when standing in the rear yard, correct?

MR LOCKWOOD: Yes. That's taken | ooking right
towards 16th Street behind the wall.

MR. HANLON: And standing on the ground, going to
the top of that wall in Photo 11, would be about 11 and a
hal f feet, correct?

MR LOCKWOOD: That's correct. |If you're in the
alley, that end of the wall is around 11 and a half feet

tall.
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MR, HANLON: If | could go to Perseus'
Power Point -- give nme one second. | want to find the slide
|  want. Can we go to Perseus PowerPoint Slide 15,

M. Chairman, if it's okay?

Al right. In View B, you have little steps
nocked and red on the wall, and you have a horizontal |ine
drawn on that wall. You see that there?

MR LOCKWOCD:  Yes.

MR, HANLON:. AlIl right. And that indicates, does
it not, the level of the platform -- that red, dotted
hori zontal line indicates the level of the platformon the
other side of that wall. 1Isn't that correct?

MR LOCKWOOD: That's correct. It's basically,
I f you could see through the wall, that is the stair and the
platformon the other side of the wall.

MR, HANLON: Ckay. So, everything above that
dotted, red, horizontal line to the top of the wall retains
not hi ng, correct?

MR LOCKWOOD: It is part of the wall.

MR. HANLON: Does it -- fromthe red Iine to the
top of the wall, does it retain lateral forces of soil or any
other materials fromthe red line to the top?

MR LOCKWOOD: Yeabh. | nean, we -- it resists
| ateral |oads from wnd and other -- and it hel ps support

gravity |l oads, but there's not a soil or structure |ateral
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| oad above that dotted red |ine.

MR HANLON: Al right. [If we could look for a
nmonment, Chairman HIl, at Appellant's PowerPoint at 5 for a
norent .

CHAI RPERSON HI LL: Ckay. M. Hanlon, I'm -- |
just have to ask you a couple of things. So, Professor

McCrery is going to ask sone questions after this, correct?

MR, HANLON: Yes.

CHAI RPERSON HI LL: And so, you're going to then
have rebuttal. Then everybody's going to have questions on
rebuttal. Then everybody's going to have a concl usion and
then you're going to have a conclusion. Wat |['mtrying to
get at is, we're running out of time, right? And so, how
many nore questions do you have?

MR HANLON:. M. Chairman, if you would give ne,
perhaps, four mnutes, | will finish and turn it over to
M. MCrery. Wuld that be fair?

CHAI RPERSON HI LL: Yep. Go ahead.

MS. RODDY: And, Chair HIlI, 1 would just
reiterate ny previous objection with respect to M. MCrery
provi ding -- doing the questions, given that heis a witness,
not a party.

CHAI RPERSON HI LL: Cot it.

MR HANLON: Al right. As we |ook at -- thank

you. The clock is running, so | better get these questions
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I n.

M. Lockwood, | want you to | ook at what's on the
SCreen now. If that wall is not a retaining wall, then no
part of that wall along -- no part of which can be nore than
four feet high anywhere along that wall. |Is that correct?

MR LOCKWOOD: |'mnot clear what you're asking.

MR HANLON: Yeabh. It says, the structure, not
I ncluding --

CHAI RPERSON HI LL: Hey, M. Hanlon, just to |et
you know - -

MR, HANLON: Yes?

CHAI RPERSON HI LL: -- M. Lockwod didn't give
this testinony, so you can't really ask himsonething about
sonething he didn't give testinony about. So, you can ask
a question if you'd |ike.

MR HANLON: Isn't it correct, M. Lockwood, that
If that is not a retaining wall, if any part of that wall
anywhere al ong that wall is about four feet, it would viol ate
this zoning regul ation?

M5. RODDY: | object that we haven't offered him
as an expert in zoning and that's asking for an
interpretation that M. LeGant would be qualified to give.

CHAI RPERSON HI LL: | agree.

And so, M. Hanlon, what you're trying to ask, and

I think what M. Lockwood is already agreeing to, is that he
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believes it's aretaining wall. And so, that's already what
you' ve established in terns of questioning him

MR HANLON: Al right. If I could ask a couple
of questions about the Height Act?

CHAI RPERSON HI LL: The Hei ght Act? Ckay. What --

MR, HANLON: Let's take a look, if we could, at

| ZI'S 97-67 for just a nonent.

CHAI RPERSON  HI LL: | ZIS 97-677 Al right,
M. Hanlon, | got to say, | got to give you one nore
gquestion --

MR, HANLON: Ckay.

CHAI RPERSON HI LL: -- because you're goi ng to have
rebuttal and then -- M. Roddy has been pretty flexible in

t hat one of your witnesses i s asking questions and that's not
what's supposed to happen. But again, since -- if we were

live, you'd just be passing a note. And so, that's why I'm

trying to get this thing cursing along here. But you're
still going to have rebuttal. This is not so you can reargue
your case.

MR. HANLON:. Right.

CHAI RPERSON HI LL: You're just here to ask
gquestions upon the w tness.

MR. HANLON:. Right.

CHAI RPERSON HI LL: So, what's your | ast question,

M. Hanl on?
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MR. HANLON:. My last -- thank you, Chairman Hill.

My last question is, the part circled in red,
we've tal ked a | ot about what is the height fromthe ground
totheroof. Andisn't it correct that the original building
permt allowed a building fromground to roof to be 137-pl us
feet?

CHAI RPERSON HI LL: | don't think M. Lockwood's
the person to answer this question, M. Hanlon. And |'m not
even sure who is the person to answer this question. Your
gquestion -- again, ask your question?

VR HANL ON: Wl I, M. Lockwood has been
testifying that he believes the roof is at Level 85, or
sonething like that, is ny understanding of his testinony,
at the corners.

CHAI RPERSON HI LL: Ckay.

MR, HANLON: And, in fact, the building permt
aut hori zed a roof of 137-plus feet.

CHAI RPERSON HI LL: Ckay. | don't know. \What's
your question? | don't understand still, M. Hanlon. And
Ms. Roddy seens to think she has a conment.

So, if you can help, M. Roddy, clarify, you're
wel cone to go ahead and do so.

MS. RODDY: Well, | would say that M. Lockwood
didn't testify to anything with respect to the building

permt, so he wouldn't be the person to respond to this. But
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In any event, the building permt provides the specific
paraneters fromwhi ch they want the hei ght to be neasured and
that's conpletely different than what the Hei ght Act or the
Zoning Regulations would define as height. It says
specifically, for the purposes of this permt, please do
this, and that's what the building permt does.

MR, HANLON: And so, | guess ny point was the
Height Act is irrelevant to the discussion we're having
t oday.

M5. RODDY: Absolutely, not. The Height Act is
very relevant. The Height Act would' ve |imted the height
of the building to, |I believe, 90 feet but potentially, let's
say for the sake of the argunent, 130 feet if this is a
commercial -- a business street. The 137 feet is only
all oned because it's a done by the very |anguage in the
Hei ght Act for exceptions for dones. That's howthe 137 feet
Is permtted by the perm ssion of the conmm ssioners, which
Is the -- again, the language in the Height Act was then
permtted and carried over to the Zoni ng Regul ati ons.

CHAl RPERSON HI LL: Okay. Let ne --

(Si nmul t aneous speaki ng.)

M5. RODDY: -- the height of the building --

CHAI RPERSON HI LL: Let ne interrupt you guys. |
under st and what was presented to us. The Board under st ands.

M. Hanlon, |I'm going to nove on to your
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pr of essor.

Prof essor McCrery, can you -- is it MCrery? [|I'm
sorry. | don't have the --

MR. HANLON: MCrery. MCrery.

MR. M CRERY: Yeah. It's McCrery, yes. Thank
you. Yes.

CHAI RPERSON HI LL: Ckay. Can you drop this,
M. Young?

You guys, we've gone now -- so, this started at

10 o' clock, right? And so, this is really not supposed to

gothis long at all. And we've gone ahead -- and | just want

to -- | want to be clear for the record. W've gone above

and beyond what we're supposed to do in terns of allow ng

peopl e to have testinony.

And so, M. Hanlon, you can't say in any stretch

of the word that you haven't had an opportunity to present

your case, right? So --

MR, HANLON: | never said that.

CHAI RPERSON HILL: Right. [|'m just saying, for
what ever you nmay be planning next, it's not going to be,
Chair H Il didn't |let us have the appropriate tine, because
bel i eve ne you have had nore than enough tine, right? So --

MR, HANLON: Chairman H Il was very fair to us

al | .

CHAI RPERSON HI LL: Ri ght . There you go.
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remenber that when the remand's com ng down, right?
So, Professor, what questions do you have?

MR. M CRERY: O M. Lockwood, two, and that's

all.

CHAI RPERSON HI LL: Ckay. And | don't think we
have to -- just ask your question.

MR. McCRERY: Yeah. And what --

CHAI RPERSON HI LL: You probably know the --
Professor, | know that you know anybody who asks their

questi on shoul d probably al ready knowthe answer. That's how
this thing works

MR. McCRERY: Slide 3.

CHAI RPERSON HI LL: If you ask a question and you
don't know the answer, then you're stupid to ask the
question, okay? So, go ahead, Professor.

MR. McCRERY: | conpletely agree. | want to have
the gentleman -- ny coll eague architect answer the questi on,
Slide 3 of their presentation.

The setback you said from the -- from your
proposed cornice line to the base of your proposed done,
11' 4" and change all the way around the perineter. |Is that
correct?

CHAI RPERSON HI LL: Al right. Gve ne a second
again, Professor. Wich one you want to pull up again?

MR MCRERY: It's Slide 3. It |looks |like that.
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CHAI RPERSON HI LL: Which --

MR. McCRERY: Their own slide. Perseus' slide.

CHAI RPERSON HI LL: Ckay. Perseus?

MR. McCRERY: Yep.

CHAI RPERSON HI LL: Ckay. Gve ne a second,
because |I'm also going there. Is it Slide 8? Maybe,
M. Young?

MR, LOCKWOOD: Slide 8 is the west el evation.

MR. McCRERY: That's a good one. So, the setback
fromthe cornice line that you're defining to the base of the
done that you're defining, about 11 foot and change. Is that
right, sir?

MR, LOCKWOOD: 11"4 and a half is what | scal ed
fromthe draw ng.

MR. M CRERY: Do you -- yeah, agreed. And so,
the -- and it's the position -- it's your party's position
that that entire thing, everything that's above that red
line, is the architectural enbellishnment, question nmark?

MR LOCKWOOD: Yes. Everything above the cornice
line is dome and is not --

(Si nmul t aneous speaki ng.)

VR. Mc CRERY: And it's architectura
enbel lishnent. |Is that correct?

MR, LOCKWOOD: That is correct. It's a done that

I s excluded fromthe height of the building.
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MR. McCRERY: And it's excluded from the hei ght

of the building, in your view, because it's an architectural
enbel |'i shnment ?

MR, LOCKWOOD: It's excluded because it's a done
and a done is specifically listed under the Height Act and
under the Zoning Regs, and it's an el enent --

MR. McCRERY: And in the Zoning Regs is what we're
tal king about. And in the Zoning Regs, you're working to
call that donme an architectural enbellishnment?

MR, LOCKWOOD: The donme is an architectural
enbel |'i shnment .

MR. McCRERY: Thank you. And do you agree, then,
that with the Zoning Regulations that the limt of an
architectural enbellishnent is 30 percent of the length or
wdth of the wall upon which it rests?

MR LOCKWOOD: The length or wdth? |'msorry.
| don't understand your --

CHAI RPERSON HI LL: Professor, | don't think
M. Lockwood's the one for that question. He didn't testify
to the 30 percent, | don't think.

MR. McCRERY: Oh, okay. | thought he did.

MR LOCKWOOD: | --

CHAI RPERSON HI LL: That's t he Zoni ng
Admi ni strator.

MR. McCRERY: kay. Then, those are ny questi ons.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

180

Thank you very nuch.
CHAI RPERSON HI LL: M. Hanl on, M. Lockwood di dn't

testify about the 30 percent.

MR. McCRERY: |'msorry for the confusion on that
M. Chair.

CHAI RPERSON HI LL: No, that's all right. And
' m saying --

MR HANLON: And | was confused as well, so
it's --

MR. McCRERY: M. Lockwood, thank you.

MR, LOCKWOCD: Thank you.

CHAI RPERSON HI LL: Ckay. Al right. So,
M. Hanl on, you're going to have an opportunity right nowto
rebut any of the testinony that was given. And again, what
that neans is, M. Hanlon, you don't reargue your case,
right? If there were things that you thought during

testi nony you would |li ke to rebut, you're wel cone to go ahead

and do so.

And then, what's going to happen is the other
parties will have questions to ask you about your rebuttal,
right? And then, | think that's it, if |I'mcorrect. And

M. Nagel hout will correct nme if I"'mwong. And then, we're
goi ng to do concl usi ons.
So, if you need a mnute to get yourself situated,

M. Hanl on, you can. I want to ask how |l ong you need for
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rebuttal.

MR. HANLON:. Probably only a few m nutes. |If the
Chair would allow, I would like to have Professor MCrery
spend about five m nutes doing an open rebuttal. | would ask
hi ma general question and |l et himnore efficiently -- he can

probably do it in five mnutes than have ne ask a series of

questions about M. Lockwood' s testinony.

CHAI RPERSON HI LL: Ckay. | think Ms. Roddy's
about to say sonething, so give ne a second. Well, | thought
she was going to say sonething. | don't know. | |ove how

you just have to read faces through this little cube.
MR, HANLON:. Al right. Go ahead.

CHAI RPERSON HI LL: Ms. Nagel hout, can you hear ne?

MS. NACGELHOUT: | can.

CHAI RPERSON HI LL: So, what -- no, M. Hanlon
Is -- and this is where | al ways get confused.
M. MCrery -- Professor MCrery is a wtness and so

M. Hanlon's the person who's supposed to do any of the
rebuttal? O what M. Hanlon is now saying is that he woul d
| i ke Professor McCrery to give the rebuttal.

|s that correct, M. Hanlon?

MR, HANLON: The rebuttal evidence. That's
correct. | would ask Professor McCrery if he could explain
again why M. Lockwood is incorrect about using the cornice

and i ncorrect about the done. But | think it would be nore
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efficient if we sinply allow Mster -- Professor McCrery to
explain the inconsistency, or the error, in M. Lockwod's
presentati on about the done.

CHAI RPERSON HI LL: Ckay. Ms. Nagel hout, does that
sound okay?

M5. NAGELHOUT: Yes. You can have a w tness on
rebuttal, and that sounds |ike what they're proposing.

CHAI RPERSON HI LL: Okay. Al right. Wl then,
there you go. M. Hanl on, go ahead, and you can ask your
questions of Professor MCrery.

MR. HANLON: Professor McCrery, if you coul d take
just a few m nutes to explain what you perceive as the error
In M. Lockwood' s testinony about the done and about the roof
and about the cornice?

MR. McCRERY: Sure. There's a nunber of things.
The di scussion of the interior versus exterior donme versus
ziggurat is all very interesting. And one thing that it does
denonstrate is that the ziggurat and the donme do rise from
and sit upon and are -- the weight of those elenents are
borne by the wall directly underneath the base of the roof,
t he stepped zi ggurat roof.

That nmeans that the building rises -- the buil ding
walls, | should say, rise all the way to that, what they
stipulate as, 101.5 feet, but actually should be correctly

measured fromnatural grade for another four and a half feet,
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so it would be 106 feet above natural grade. And that's
just -- that's not nme just to agree with their nethod of
cal culation by elimnating the roof of the building.

The very docunent we just reviewed show ng that
bui | ding was originally approved at 137 feet and change at
the top of the roof is the quote of that docunent, and it
can't be that the Zoning Admnistration is asked to ignore
hi storical docunents, just prim facie evidence. Pl ease
don't | ook at that. Pl ease just listen to what we say.
Which is essentially the structure of argunent offered by
Perseus and their counsel. So, it's still -- so, that's the
done question as addressed by M. Lockwood.

Anot her very inportant point here is that again,
In this situation where they're backing a project into
trouble with the Zoni ng Regul ations, and that is wwth regard
to trying -- attenpting to call everything above their
definition of the cornice line as the architectural
enbel |'i shnent .

But an architectural enbellishnment is limted to
30 percent of the width of the wall above which it rises and
this, inny quick calculations -- but they're pretty accurate
| nmust say. Using an engineer scale here at the office on
a printed and -- appropriately, accurately printed docunent
from their presentation. That portion, what they want to

call an architectural enbellishnment, conprises 80 percent of
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the width of the building upon which it appears to rise.

So, it sinply can't be, then, that this is an
architectural enbellishnent by definitions set forth in the
Zoning Regulations. It violates the very regulations that
they're trying to use in order to advance their m ssion. And
this is the constant thene. The constant thene is they're
trying to -- they've been backed into building height --

(Si nmul t aneous speaki ng.)

CHAI RPERSON HI LL: Professor McCrery?

MR. McCRERY: Yep?

CHAI RPERSON HI LL: I"'m not trying to interrupt
your thought process. |"'m just trying to wunderstand
rebuttal.

MR. McCRERY: Yep.

CHAI RPERSON HI LL: And t hen, you have nade ne ask
sone -- you have made ne think about sone other questions

that's |'m going to ask.

MR. McCRERY: Go ahead. Yep.

CHAI RPERSON HILL: You're providing rebuttal on
what was provided in terns of testinony.

MR. McCRERY: Yes.

CHAI RPERSON HI LL: So, you're kind of going over
again the whole 30 percent -- well, never mnd. And that's
fine --

MR. McCRERY: No. That's a newone. That's a new
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point that they brought forth, | would suggest to you,
respectfully.

CHAl RPERSON HI LL: Okay. | --

MR McCRERY: It's their testinony. |It's their
testinony. |It's their assertion -- and this is new, today.
It's their assertion that everything above that is the
architectural enbellishnent. And so, this is an attenpt to
respond to that. And I'musing the cal cul ati ons. That's why
| asked the gentleman, M. Lockwood, for his dinensions, so
that we could -- | could use themfaithfully in response.

CHAI RPERSON HI LL: Ckay.

MR. McCRERY: Yep. So, no matter which way you
| ook at this building, it's a perfect, cubicle building in
fromso, regardl ess of which elevation you address, this --
what they want to call an architectural enbellishnment can't
be called an architectural enbellishment wthin the terns
that are clearly established and definitions that are clearly
established in the Zoning Regulations. I[t's not an
architectural enbellishnent because it's just too big to be
an architectural enbellishnment. It's too nmuch of the

buil ding to be an architectural enbellishnent.

If you go to Slide -- we don't have to go to the
slide. W can gotothe -- if you want to, you can. There's
a -- the definition slide that counsel offered about

di stances and averages and that sort of thing. Just above
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the highlighted portion -- and nost of it is screened back
so that we can focus on their preferred definition. But the
one directly in front of it nentions -- and this is Slide 16
of their presentation.

But it tal ks about the m dpoint, okay? And that
the nean is a mdpoint. They want to call it average. Their
definition just above it also says mdpoint. So, yes, it's
true that we can -- we need to refer to Wbster's, but we
can't pick and choose. W have to refer to all of Wbster's,
and one of the definitions of m dpoint.

So, the mdpoint is what | was describing to one
of the -- earlier this nmorning to one of the board nenbers
who asked how | would calculate it, and | -- and that's the
m dpoi nt nmethod. One nethod is the area nethod, which begs
the question, well, how did you generate the area in the
first place, because you generate an area by starting with
a length and width, and then you divide it by the I ength and
guess what? You get the wdth. So, it's a chicken and egg
thing. It's areentrant | oop way of establishing yard dept h.

And one other thing that's very, very key is that
the Zoning Reqgulations are very clear about the areaway,
notw thstanding that it's opento the sky and notw t hst andi ng
that there's another case that allows for a ranp to go down
to a parking garage. This is not a ranp and does not go down

to a parking garage, so there's an attenpt to sort of, you
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know, slip this areaway thing in as if it's never been
covered -- as if areaways are sort of an undiscovered,
unaddressed i ssue in the Zoni ng Regul ati ons.

Except that they are specifically addressed in the
Zoning Regul ations and the Zoning Regul ations say exactly
what areaways are and what they're not. And when they're
nore than five feet, the qualify as structures. That's in
the Zoni ng Regul ati ons.

So, you're being asked over and over and over
again to ignore the Zoning -- the text of the Zoning
Regul ations in order to cone to a conclusion that they want
you to cone to on building height, on the actual fromof the
building itself, and rear yard neasurenent. How to neasure
things. Wat to call things. It's in every single category
that they're asking you, the Menbers of the Board, to | ook
the ot her way, frankly.

MR HANLON: Prof essor McCrery, | have one nore
questi on. Wul d you respond, please, to M. Lockwood's
testinony that -- concerning the wall. That it's a retaining
wal | even though nost of it is above the platform and that
the stairs would fall over, the stairs would | ean, that the
wall is retaining the stairs. And that there nay or nay not
be soil under the stairs.

MR. M CRERY: | don't know if there's soil

underneath those stairs. |"m not sure that's determ nabl e
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without taking the stairs apart. It's clear that
M. Lockwood is unsure as well. He's not sure how the wall
I s made. Neither am|l. He's not sure how the stairs are
built. Neither aml. But it is clear that those stairs do
not rely on that wall in order to be -- to remain in their

position, in their place.

It is clear that there is a portion of that wall
that is in the side yard now, right? That they've placed in
their new side yard that does retain earth, but it retains
earth fromthe earth [evel and down. Eleven feet of it is
not retaining at all.

CHAI RPERSON HI LL: Okay. Again, we're trying to
rebut things that Mster -- anyway, the presentation's --

(Si nmul t aneous speaki ng.)

CHAI RPERSON HI LL: M. Hanl on, you got a | ast one?

MR HANLON: No. | think you'll be happy to hear
that | don't have a third question.

CHAI RPERSON HI LL: Okay. Al right. Gay. So,
t hanks, Professor. And, Professor, by the way, we're al
here and you're trying to convince wus, too, right?
Everybody's trying to convince us.

MR. McCRERY: Absolutely, yes.

CHAI RPERSON HI LL: | nean, that's the point,
right?

MR. McCRERY: Yep, that's right. Yep.
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CHAI RPERSON HI LL: Ckay. So, let's see. Al |

right. Ckay. So, does ny fellow board nenbers have any
questions for rebuttal -- for the rebuttal? And if so, raise
your hands. Y'all can think about it because |I'mgoing to
go to -- oh, no. | got Conm ssioner May. Ckay?

VMEMBER MAY: Yeabh. So, M. MCrery, you talk
about the done not being an enbellishnent --

MR. McCRERY:  Yeah.

MEMBER MAY: -- and you al so pointed out the fact
t hat the buil ding height when it includes the done is 137 and
sone feet, whatever. So, if that's the case, how was it
originally approved? How is it that the original building
permt was approved? It nust've been considered a done at
that point, right?

MR. McCRERY: | don't knowwhat it was consi der ed.
| think they needed to go to the Commi ssion in order to build
a buil ding higher than --

MEMBER MAY: Right.

MR. McCRERY: -- allowed height, and they got it.

MEMBER MAY: Right. But the Conm ssion --

(Si nmul t aneous speaki ng.)

MR. McCRERY: But they say very clearly what the
hei ght of the building is on those docunents is 137 feet.

MEMBER MAY:  Yeah.

(Si nmul t aneous speaki ng.)
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MR. McCRERY: To the roof. And they use the word

"roof".

MEMBER MAY: Ckay. But the Comm ssion doesn't
have -- the discretion that the Conm ssion had to approve
t hi ngs above t he Hei ght Act hei ghts was defi ned by t he Hei ght
Act. And so, it included exceptions for towers, dones, and
spires, whatever the | anguage was. And true, it didn't use
the word "architectural enbellishnment”. That's a zoning
I nvention. Does it make --

(Si nmul t aneous speaki ng.)

MR. McCRERY: |'m sorry.

MEMBER MAY: Does it nmake sense that it would be
considered a done? | nean, it's not a spire. It's not a
m nar et .

MR. McCRERY: Yeah. |It's not a done either. It
think ziggurat isthe -- | nean, if we'retrying to bereally
narrowmy and correctly accurate here, it's a stepped zi ggur at
form It's nodeled quite clearly on the tenple in
Hal i car nassus and, | nean --

MEMBER MAY: Yeah. So, |'mpretty sure that's not
In the Height Act either.

MR. McCRERY: What's that? The --

MEMBER  MAY: That specific architectural
precedent, right? So, it had to of been sonething, right?

The Conm ssion nmust've seen sonething init, so it nust fit
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within the definition of things that were allowed to exceed
the Height Act, right?

MR. McCRERY: | suppose so, yes. And this. But
| think what counsel's trying to do with that --

MEMBER MAY: |'mnot aski ng you what the counsel's
trying to do. | just wanted to get clarity of your opinion
about where -- how this was originally approved and | think
| have it now.

MR. McCRERY: (kay.

MEMBER MAY: Thank you.

CHAI RPERSON HI LL: Ckay. Anybody else for
rebuttal ?

(No audi bl e response.)

CHAI RPERSON HI LL: | hate to ask this. |'mgoing
to ask M. LeG ant.

M. LeGrant, | got a question because |I' mconfused
about the 30 percent thing a little bit, right? | nean, |
followthe logic in terns of how this got approved in terns
of being above the Height Act because it was considered a
donme. I'mnot -- |I'mjust having a discussion in ny own way
here to get to this 30 percent. Can you explain this 30
percent thing again to ne?

MR, LeGRANT: Al attenpt to do so, Chair Hill.
So, the  Zoni ng Regul ati ons  say, an architectural

enbel |l i shnent is all owed to be above buil di ng hei ght as | ong
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as it doesn't exceed 30 percent of the -- | nean, greater
than 30 percent to create an appearance of an extension of
a building wall.

So, the way that, in this case and i n other cases,

nmy office admnisters thisis, oh, isthis -- let's just use
the word "facade". |Is the -- is sonething being attached to
the -- like, to, say, the front facade or facade facing the

street, that goes up vertically, that extends the appearance
of that wall vertically. |If it sits on that wall then, oh,
okay. That's when the 30 percent limtation cones into play.

And as |'ve testified in this case, the done is

a exceptional -- exception to the building height. Does not
sit on the building wall. [It's set back fromthe building
wall, so it doesn't trigger the 30-percent anal ysis because

it's set back.

CHAI RPERSON HI LL: Okay. Al right. | got it.

MR, LeCGRANT: |Is that hel pful?

CHAI RPERSON HI LL: Yeah, yeah. Thanks. That' s
what | was trying to figure out again.

MR LeGRANT: kay.

CHAI RPERSON HI LL: Ckay. So, now we're going to
go to -- oh, yeah. M. Roddy, do you have any questions on
rebuttal ?

M5. RODDY: | do not.

CHAI RPERSON HI LL: Okay. All right. W're going
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to go to conclusions. Let's see. Let's do -- oh, yeah. M.
John? You're on nute, M. John.

VI CE CHAI RPERSON JOHN: Since M. LeGant is
available, | wanted to ask a question about the -- where the

bui | di ng height is neasured from And there was an issue of

whet her you could start wthin the public space or the -- it
woul d be the area at the ot |ine. So, the grade woul d be
established at the lot line in this case, not at the

si dewal k, which is public space.

MR, LeGRANT: Yes, yes. Let ne put it this way.
If you go to the mdpoint of the building, the question is
where the mdpoint -- arguably, it's in the RA zone, |ike
other residential prefaced zones. It's the face of the
bui | di ng, which would be -- you would -- this building would
start shrinking if they | ooked at the face of the buil ding.

But, okay. In the abundance of caution, we use
the m dpoi nt opposite the -- the m dpoint of the building --
at that property line. That's alittle nore conservative way
tolook at it. | believe |like this because of the -- there's
a whole structure of these stairs and everything, okay?
Treat that whole structure as the building for argunent
pur poses, then that | think is a | ogical place to establish
t he BHWP

VI CE CHAI RPERSON JOHN: Ckay. Thank you.

MR, LeGRANT: Thank you.
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CHAI RPERSON HI LL: Okay. So, I'mgoing to foll ow

what | egal counsel had told ne to do, which is follow the
Regul ations, and I'mgoing in the order of conclusions in the
sane what that |'ve gone with the order of everything el se.
So, we're going to go with the Appellant giving ne a
concl usion, then ECRA, then Ms. Roddy.

So, M. Hanlon, how long would you like for a
concl usi on?

MR, HANLON: | don't know exactly. A one-mnute
break and maybe a five- or six-mnute conclusion, or nmaybe
ten at the nost.

CHAI RPERSON HI LL: Ckay. "Il tell you what.
"Il give you a mnute break and we'll go ahead and do a
five-mnute conclusion, okay? Because again, all you're
trying to do is sumup, right? And so then, we're going to
do DCRA, then we're going to do Ms. Roddy. So, let's just
take a couple mnutes real quick so M. Hanlon can get
hi nsel f organi zed. Thank you.

MR. HANLON: Thank you.

(Wher eupon, the above-entitled matter went of f t he
record at 3:42 p.m and resuned at 3:52 p.m)

CHAl RPERSON HI LL: Al right. Al right,
M.  Hanl on. You want to go ahead and give us your
concl usi on?

MR, HANLON: Yes, thank you. Could we pull up --
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(Si nmul t aneous speaki ng.)

MR. HANLON: -- Appellant's --

CHAI RPERSON HI LL: G ve ne one second, M. Hanl on.

Comm ssi oner May?

MEMBER MAY: Yeah. I|'msorry to interrupt, but
| just had one question that | thought | should ask before
we get into the cl osing.

CHAI RPERSON HI LL:  Yep.

MEMBER MAY: And | would ask this of M. LeG ant.

" mwondering i f you knowthe definition of a fence? | don't

think that's -- | don't know if it's defined in the Zoning
Regul ati ons or whether it's in the -- just based on Merriam
Webst er.

MR LeGRANT: Well, Conm ssioner, theterm"fence"
I's not defined in the Zoning Regulations and | think it woul d
then revert to Webster.

MEMBER MAY: Right. And you don't happen to have
Webster's definition?

MR, LeGRANT: Not handy.

(Si nmul t aneous speaki ng.)

MEMBER MAY: Yeah? Gkay. W used to have it at
the Zoning Comm ssion Ofice. | used to look at it. |It's
a bi g book.

MR HAYS: W have a slide on the definition.

MEMBER MAY: Ckay. M. Hays, | was going to --
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|l et me just ask.
Ms. Roddy, do you happen to have the definition?
M5. RODDY: | do. I'mpulling it up now.
MEMBER MAY: Ckay.
MR HAY: [It's Slide 27 of ours is --
MEMBER MAY: VWhich exhibit in yours?
MR MAY: It's Slide 27. |It's of the Novenber --
MR, HANLON: 1ZI'S 97.
MEMBER MAY: Twenty-seven of [ZIS 97? Ckay. Oh,
okay. And is that the Webster's Unabridged Dictionary that's

cited in the Regulations, or is it just Wbster's online?

MR MAY: It's Merriam Wbster's Unabridged
Dictionary, so. Wbster's was acquired -- | | ooked this up,
actually. Webster's was acquired by Merriam Wbster, |ike,

inl don't know 1890 or sonething. And so, they obtained the
rights of the --

MEMBER MAY: Ckay.

M5. RODDY: | have the Random House, the -- it's
Webster's Unabri dged. And that definition is, a barrier
enclosing or bordering a field, yard, et cetera. Usual |y
made of post, wre, wood. Used to prevent entrance, to
confine, or mark a boundary.

MEMBER MAY: Thank you.

CHAI RPERSON HI LL: Okay. M. Hanl on, you need us

to bring sonething up?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

197
MR, HANLON: Yes. If we could bring up

Appel | ant' s Power Point presentation and |I'm going to refer
to just a couple of slides in my closing. Can we bring up
Slide 6? Thank you.

CHAI RPERSON HI LL: And, M. Hanlon, just so you
know, like, normally, we don't pull up slide decks again.
Like, I"'mjust letting you know. Like, you're not supposed
to re-give your presentation. You're just hitting the high
points. You know that, right?

MR, HANLON: Yes.

CHAI RPERSON HI LL: Ckay.

MR, HANLON: | want to thank Chairman H Il and the
Menbers of the Board, and t he ot her peopl e who have been here
today to listen to this long hearing. But | would point out
that sonetinmes things are nuch easier than they seem
Sonetinmes saying two plus two really does equal four, and we
really should strip away things and | ook at the basic issues
her e.

CHAI RPERSON HI LL: Hey, M. Hanlon. | am going
to interrupt you one second.

M. Young, can you drop the slide deck?

| am just a little unconfortable pulling up
slides. Can you just go ahead and give us your concl usion?

MR, HANLON: As | was sayi ng, sonetines things are

really much sinpler than they seem W see in the photos
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t hat have been presented that M. Del |l eDonne i s standi ng next
to an 11 and a half foot, four-foot-wi de donme columm. That
stone colum clearly is not a retaining wall.

Even Perseus' own slide shows that one side of the

wal | retains nothing and al so, marked a red horizontal |ine
on that wall, where that wall conmes on the ot her side of the
steps. And we know that that wall is al nost ei ght feet above

the platformon the steps and it retains nothing, according
to Professor McCrery, at least from the platform up, and
therefore it should not be regarded as a retaining wall.

Wth respect to the roof issue -- and it's
really -- seens to ne very clear. It's obviously a roof.
The Zoning Adm nistrator testified sonmething could be both
an enbel lishnment and a roof. But it's aroof. And if it's
a roof, the building -- the way we neasure, according to the
Zoning Regs, is you neasure from the existing and natural
grade, whichever's | owest, to the highest point of the roof.
If it's a roof, an enbellishnent; it's a roof. If it's a
roof, we neasure to that highest point.

And with respect to the donme, M. Chair and
Ms. John, who also asked, that -- M. Lockwood talked
about -- showed one of our slides and tal ked about the
structure, the inner structure of that dome, and how the
wei ght is supported for that |arge done. But that done sits

on a wall. You know, he -- M. Lockwood wants to argue it
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sits at a wall down in the colonnade level, but it sits on
a wal | .

And once it sits on a wall, it cannot be an
enbel lishnent if it gives the appearance of hei ght al ong nore
t han 30 percent of that wall. And obviously, accordi ng even
to Professor MCrery's calculation, it sits on at |east
80 percent of that wall. And it rises, as we know from al
the evidence in the record, at |east 46 feet high above that
col onnade. So, yes, at sone point that done has to sit on
awall. And when it sits on awall, it gives the appearance
fromthe outside |looking up at it of a raised height above
that wall, whether that wall's at a col onnade or that wall
Is somewhere else. So, | would enphasize that point.

Wth respect to existing and natural grade, |
showed you a historic photo from 1913 during construction.
| showed you the cart and the horse, and you can clearly see
that the ground was flat. The natural grade is where it is
now. It's at curb or sidewalk level. The building permt
says the sane thing. The level of the ground next to the
curb was level. The word is "level" inthe permt. And what
that permt did was authorize sonething 137 and a half feet
I's now 139 feet; it has a skylight onit. But neverthel ess,
it's aroof. It functions as a roof. Enbellishment? 1It's
a roof.

| would -- so, | would ask you to strip away
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everything else and | ook at those two, sinple issues. Do
your |lying eyes say to you, yes, that 11-and-a-half-foot
colum is a retaining wall? O course not. It doesn't
retain anything. And when you |l ook at that thing, you have
to -- the Tenple, you have to ask yourself, where is the
roof ? Sonething has to be a roof. A structure cannot be a
bui l ding without a roof. So, sonething is the roof and we
nmeasure to the highest point of that roof, and that is
139 feet.

And that's what Perseus said to the Historic
Preservation Review Board. In the initial diagrans they
produced, they had the building neasuring on 16th Street and
they had the height of that building at 139 feet. And if
those two things are true, then it violates the rear yard
requi renent because you need 46 feet-plus of rear yard if
that building's 139 feet high. And under nobody's
cal cul ati on do you have that nuch depth in the rear yard.

So, M. Chairman and Menbers of the Board, | woul d
just ask you to look carefully at the photos, use comon
sense. Ask yourself, what do these things really |Iook |ike
and what do they function as? And then, | think you wll
agree with us that this subdivision violated two different
provi sions of the Zoning Code at |east. Thank you.

CHAI RPERSON HI LL: Thank you, M. Hanlon, and

t hank you for your tine and testinony.
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M. Wiite?
MR WH TE: Thank you. I|I'msorry. M. Chair and
Menbers, thank you. [|'Il be very brief given the | ength of

time we've already spent. As you' ve heard from M. LeG ant
today, he and his staff conducted a thorough review,
considering all aspects of the property. They gave car eful
consideration to the Zoning Regulations in light of the
vari ous aspects of the property, including all that we've
di scussed.

And the result was the correct application of the
Zoni ng Regul ations to the subdivision. Thi s deci sion was
neither arbitrary or capricious. And based on everything
you' ve heard fromM. LeG ant today, DCRA asks that you deny
the appeal and uphold the Zoning Admnistrator's
determ nation. Thank you.

CHAI RPERSON HI LL: Thank you, M. Wite.

Ms. Roddy?

M5. RODDY: Thank you. W think that this case
Is quite clear in that every decision that has been nade is
supported by the Regulations and past precedent. The
Appel l ants have tried to throw out as many argunents as they
can i n the hope that sonething sticks, but nothing does. The
Regul ati ons and precedent support locating the rear yard
south of the Tenple, and the Appellants have conceded as

much.
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They support locating the neasuring point on
16th Street. And again, the Appellants and M. MCrery's
testi nony concede as nuch. They support excluding the done
from building height, they support including the area
wei ghing the depth of the rear yard, and they support
allowng the retaining wall in the rear yard.

There's been a | ot of discussion about the done
and, as Appellant's Slide 11 shows, the done consists of the
ziggurat and the stem wall below, down to the cornice,
supporting the neasurenent to the cornice line. And contrary
to M. MCrery's testinony, we're not suggesting that you
I gnore the original building permt, and Conm ssi oner May was
getting to this point, | believe.

It's very inportant that the permt reflects
137 feet because 137 feet would not have been permtted
w t hout an anmendnent to the Height Act, and there are only
five. | believe one was St. Matthews, Harrington Hot el
Georgetown Hospital, a former tenple at the Hlton site,
and -- I'msorry. | don't renenber the fifth, but it was not
this site. It was approved at 137 feet because it's a done,
and that section was carried over into the Zoni ng Regul ati ons
to allow that except to height for dones.

So, with respect to the 30-percent provision that
we' ve al so tal ked about a | ot today, the Regul ati ons prohibit

t he appearance of a raised building height. The done is set
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back and does not increase the appearance of the raised
bui | ding height at all, nuch | ess 30 percent.

And then, wth respect to the retaining wall,
which we al so spent a ot of tinme on, M. MCrery testified
that it is a retaining wall as it abuts the areaway, and a
portion of that areaway is in the rear yard. He al so
testified that he does not know if there is soil under the
stairs, so he cannot opine as to whether it is retaining soil
under the stairs or not. It's their burden to prove and t hey
have not net that burden.

Wth respect to the averaging, it's been
established that the nean has been interpreted to nean
average. And under B-318.2, it says that the rear yard is
measured as the nean horizontal distance. That's in al
cases for a rear yard depth. Not just in unusually-shaped
| ots, but the rear yard is always a nean neasurenent. So,
we aren't doi ng anything unusual here, should you find that
the retaining wall is not permtted in the rear yard.

And again, we only get to that if the retaining

wall iIs determned not to be permtted. | think the
retaining wall fits all three exceptions. It acts as a
fence, as aretaining wall, as well as being part and parcel

with the stairs. The Appell ants have di ssected each set of
the rear yard neasurenent, but still their argunents fail.

Wth respect to their other clains as to parking,
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| oadi ng, side yard, and the intent and purpose of the
Regul ati ons, there's nothing to support any of those and t hey
didn't spend any tine trying to suggest that there was today,
and | think that the record is conplete to show that there
isn't. This project has gone through all of the required and
rel evant processes and has been approved every step of the
way, and the Appellants have tried to throw roadbl ocks,
unsuccessfully so, at each step.

Again, | think it's inportant to note that the
ANCs do not support these appeals, and you can see in their
subm ssions that they support the subdivision. As you may
or may not be aware, the building is already under
construction. There is a 35-footdeep excavated construction
site and concrete is already being poured.

So, | do understand if the Board is no prepared
to deliberate on this case today because there has been a | ot
of information, but we would ask that the Board resolve this
matter quickly, given the gravity of this situation. So, we
appreciate your tine and we ask that you deny these appeal s.

CHAl RPERSON HI LL: Okay. Thanks, Ms. Roddy.

Al right, everybody. |I'mlooking at ny fellow
board nenbers. | suggest that we cone back to this next
week. We'll take the week to kind of chewon all of this and

del i berate next week. And |I'm /| ooking at ny board nenbers,

I f they have any issues with all that? Nobody's given ne a
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t hunbs down.

Again, 1'd like to thank all of the people who
have cone here before us today. It's been a very long
hearing. I'mglad this is all we had because, otherw se, |
woul dn't survive. And so, it's already now 4 o' cl ock. |
want to thank, again, the Appellant, the property owner, and
DCRA for their attendance, and al so ny fell ow board nenbers.

"' mgoing to close the record of the hearing and
excuse everyone. Thank you, all, very nuch. Except for ny
board nenbers. Pl ease stay.

M. Young, please excuse everyone. Thank you.

Al right. | neglected to ask if anybody needed
anything, so | hope you didn't because | don't have to, |ike,
go get people now. And if you do, then just let ne know
later and I'Il figure it out. So, we'll deliberate next
week. Does that sound good? Okay. M. My, is that all
good with you?

MR MOY: If it's good with the Board, it's al ways
good for ne, M. Chairman.

CHAI RPERSON HI LL: Ckay. Does anybody have
anything they'd like to add before | close the hearing? No?
Ckay. Al right. We'll see you all next week, then.
Hearing's adjourned. Thank you. Bye-bye.

(Wher eupon, the above-entitled matter went of f t he

record at 4:08 p.m)
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