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P-ROCEEDI-NGS
1:49 p. m

BZA CHAIR HI LL: GCkay. All right, so the hearing
w Il please cone to order. W're convening and broadcasti ng
this public --

VI CE CHAI RPERSON HART: M. Chairnman?

BZA CHAIR HI LL: Yes.

VI CE CHAI RPERSON HART: Sorry. D d you want to
do the last neeting case, and then do that? O does it

matter? The --

( Si nul t aneous speaki ng)

BZACHAIRH LL: Right. | don't think it matters.

VI CE CHAI RPERSON HART: That's fine. Ckay.

BZA CHAIR HI LL: Yeah. So we'll cone back to that
neeting case after the appeal. Right?

VI CE CHAI RPERSON HART: Ri ght.

BZA CHAIR HILL: So we're convened and
broadcasting this public hearing by video conference. This
is the August 5th, 2020, public hearing of the Board of
Zoni ng Adjustnment, District of Col unbia.

My nane is Fred Hill, Chairperson. Joining ne
today is Carlton, our Vice Chair, Lorna John, Board Menbers,
and representing the Zoni ng Comm ssion is Peter Shapiro, and
Peter May for continued cases.

Today' s hearing agenda i s avail able to you on the
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Ofice of Zoning's website. Pl ease be advised that this
proceeding i s being recorded by court reporter, and is al so
webcast |ive via WebEx, and YouTube Li ve.

The video will be available on the Ofice of
Zoning's website after the hearing. Accordingly, everyone
who is listening on WbEx or by telephone will be nuted
during the hearing.

And only persons who have signed up to participate
or testify will be unnmuted at the appropriate tinme. Excuse
nme.

Pl ease state your nane and hone address before
providing oral testinony or your presentation. O al
presentation should be limted to a summary of your nost
| mportant points.

When you're finished speaking, please nute your
audi o so that your mcrophone is no | onger picking up sound
or background noi se.

If you're experiencing difficulties accessing
WebEx, or wth your telephone call-in, or if you have
forgotten to sign up 24 hours prior to this hearing, then
call our OZ Hotline nunber, and, I'Il repeat it, at
202-727-5471.

Once again, 202-727-5471, to sign up to testify
and receive WDbEx log-in and call-in instructions. Al l
persons planning to testify, either favor or in opposition,
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must have signed up in advance, and wll be called by
nane.

At the tinme of sign-up, all participants conpleted
the Cath of Affirmation, as required by Subtitle Y 408.7.

If you wish to file a testinony or additional
supporting docunents at the tinme of your hearing, then pl ease
be prepared to describe and discuss at the tine of your
testi nony. The order procedures for special exceptions,
variances is also pursuant to Subtitle Y 4009.

Appeal s are Subtitle Y 507. And -- excuse ne.
At the conclusion of each case, an individual who is unable
to testify because of a technical issue may file, or request
for a leave to file, a witten version of the planned
testinmony to the record within 24 hours.

| f additional witten testinony i s accepted, then
parties will be allowed a reasonable tine to respond. The
Board will then make its decision at this next neeting, but
no earlier than 48 hours after the hearing.

Moreover, the Board nmay request additional
specific information to conplete the record. The Board and
the staff will specify at the end of the hearing exactly what
is expected, and the date when persons nust submt the
evidence to the Ofice of Zoning.

No other information shall be accepted by the
Board. The Board's agenda nay i ncl ude previ ous cases set for
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decision. After the Board adjourns the hearing, the Ofice
of Zoning, in consultation with nyself, wll determne
whet her a full or summary order nay be issued.

A full order is required when the decision it
contains is adverse to a party, including an affected ANC.
A full order may also be needed if the Board' s decision
differs fromthe Ofice of Planning' s recommendati on.

Al t hough the Board favors the use of summary
orders whenever possible, an applicant nmay not request the
Board to i ssue such an order.

The Di strict of Col unbi a Adm ni strative Procedures
Act requires that the public hearing on each case be held in
t he open, before the public, pursuant to Section 405(b) and
406 of that Act.

However, the Board nay, consistent with its rules
and procedures in that Act, enter in a closed neeting on a
case, for purposes of seeking |egal counsel on a case,
pursuant to the DC Oficial Code Section 2-575(b)(4).

And we're delivering on a case pursuant to DC
O ficial Code Section 2-575(b)(13), but only after providing
t he necessary public notice, and, in the case of an enmergency
cl osed neeting, after taking a roll call vote.

Prelimnary matters are t hose whi ch rel at e whet her
a case wll issue be heard today, such request for
post ponenent, continuance, or withdrawal. M. Secretary, do

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

we have any prelimnary matters? You're on nute, M. My.

MR MJYY: |I'msorry, M. Chairman. | was | ooking
for the button. | couldn't find the button. Sorry. Yes,
there are, but Staff would suggest that for the rest of the
afternoon, that the Board address those prelimnary matters
when | call the case.

BZA CHAIR H LL: Oay. Geat. Let's see. M.
John, are you using your canera, or you're choosing not to,
which is fine? | just want to know.

MEMBER JOHN: Yes, M. Chairman.

BZA CHAIR HILL: Okay, great. Perfect. Thank
you. M. Young, could you let in the people for the case?
And could you let in the appellant, the property owner, and
DCRA? And we'll hold the witnesses until the appropriate
time.

OCh, and M. My, |I'msorry. Could you read the
case?

MR, MOY: Thank you, M. Chairman. So the Board
is in this hearing session, and the case is Appeal nunber
20191, of DC for Reasonabl e Devel opnent.

This i s an appeal fromthe deci si on nade on August
16, 2019, by the Zoni ng Adm ni strator, Departnment of Consuner
and Regul atory Affairs, to issue denolition permt D1600814
to permt the denolition of several aspects of the McMI I an
Sand Filtration Site.
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And fromthe deci sion nade on August 27, 2019, by
the Zoning Admnistrator, Departnent of Consuner and
Regul atory Affairs, to issue foundation permt, Nunber
FD1800040, to permt the foundation of a new comunity
center, in the RA-2 Zone.

This is at 2940 N Capitol Street NW Square 3128,
Lot 800. And as you're aware, M. Chairman, there are a
nunber of notions made on this application, on this appeal.

BZA CHAIR HI LL: Ckay, great.

MR MOY: |'msorry?

BZA CHAIR HI LL: Okay, great. Thank you, M. My.
Were you about to say something? |'msorry.

MR MOY: Well, there have been a nunber of
filings that were nade yesterday, August 4, as well as today,

| i ke 10 mi nutes ago, one of the plaintiffs made a filing 10
m nutes ago. So | just want to nmake the Board aware of that.

BZA CHAIR HILL: Ckay. Al right. s the
appel | ant here?

MR. OITEN: Hell 0?

BZA CHAIR HILL: Hello, is this the appellant?

MR, OITEN: Hell 0?

BZA CHAIR H LL: H . Can you hear ne?

MR, OTTEN: Yes, sorry, Chairman Hill. This is
Chris Oten, representing DC for Reasonabl e Devel opnent, as
wel | as the joint appellants, Dani el Wl koff, Cynthia Carson,
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Mel i ssa Peffers, Jerone Pel oquin, Janmes Fournier, Linwod
Nor man, and Ji nm e Boykin.

BZA CHAIR HILL: Ckay. When you say joint
appellants -- so those are the other people who are part of
t he appeal ?

MR OTTEN: Correct. Yes. These are all the
j oint appellants under DC for Reasonabl e Devel opnent.

BZA CHAIR HILL: Okay. So let nme go around there
-- and that's to OAG | didn't know everybody was |isted on
that appeal, M. Ritting.

So, and | think M. Oten just nentioned a bunch
of nanes, so maybe, if you can just check and see and nmake
sure those are all there.

And by the way, the screen's noving around, so |l'm
just trying to see -- he's kind of popping in and out of here
as |'mgetting a chance to introduce everybody. M. Oten,
are you able to nute your phone?

MR, OITEN: Let's see. Okay, |'m tal king now,
about to nute it.

BZA CHAIR HI LL: Ckay, great. Perfect. But you
can hear nme, correct? And you can unnmute your phone and say
yes.

MR, OTTEN:. | think | just unmuted. Are you able
to see ne?

BZA CHAIR HILL: | can't see you.
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MR OITEN. Ckay. | don't know why that is. But
that's not that big of a deal.

BZA CHAIR HI LL: Are you on the tel ephone, or are
you on a conputer?

MR OTITEN: "' m | ooking at you on ny conputer.
Is there a button | should press for video?

BZA CHAIR HILL: Maybe if you hover over the
screen --

MR YOUNG |'mnot able to -- for sone reason,
|'"'m not able to nake hima panelist. It's only letting ne
mute and unnut e.

BZA CHAIR HILL: But you can see everything. |Is
that correct, M. Oten?

MR, OTTEN. As far as what's on the screen at any
given time. Like |I can see your face right now.

BZA CHAIR HI LL: Right. Can you see the other
peopl e on the screen?

MR, OTTEN: | just see you.

BZA CHAIR HI LL: kay. M. Young, do you know i f
there's another way to let himin?

MR. YOUNG | do not know.

BZA CHAIR HI LL: Okay. M. Oten, do you want to
try to re-sign -- did you sign in through the conputer?

MR, OITEN:  Yes.

BZA CHAIR HI LL: Do you want to try to re-sign --
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| mean, do you know, M. Young, if that m ght be hel pful ?

MR YOUNG It mght be. It could be a setting
on the conputer. But I'mnot sure why it allows ne to nake
soneone a panelist or doesn't allow ne to nake soneone a
panel i st.

BZA CHAIR HI LL: GCkay. GCkay. Well, let nme -- |
mean, M. Oten, I'mjust trying to go through and i ntroduce
people that are here. So why don't we get through the
i ntroductions first.

MR, OITEN. Ckay.

BZA CHAIR HILL: And then we'll see where we get.
| see M. Saidon? |Is it Saidon?

MR. SAI NDON: Sai ndon, sir.

BZA CHAIR HI LL: Sai ndon.

MR. SAI NDON:  Yes.

BZA CHAIR HI LL: Coul d you introduce yourself,
pl ease, sir?

MR. SAINDON. Sure. M nane is Andrew Sai ndon.
|'"'m an attorney for the property owner, Deputy Mayor for
Pl anni ng and Econom ¢ Devel opnent.

Co-counsel is with ne, Brendan Heath, also from
the office of the Attorney General. W have G|l es Stucker
fromthe Deputy Mayor for Planning and Econoni c Devel opnent
on hand, in case the Board has questi ons.

BZA CHAIR HI LL: Ckay. kay, so, then, you said
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12

Brendan Heath, right? So, M. Heath, could you introduce
yoursel f, pl ease?

MR, HEATH. Yes, M. Chairman. M nane i s Brendan
Heath, and with ny coll eague, Andrew Sai ndon, representing
the property owner, the office of the Deputy WMayor for
Pl anni ng and Econom ¢ Devel opnent.

BZA CHAIR HI LL: GCkay, and who's your coll eague?

MR. HEATH: Andrew Sai ndon.

BZA CHAIR HI LL: Oh, got you. Ckay.

MR HEATH: Yes.

BZA CHAIR HILL: Okay. Got it. Are you choosing
not to use your canmera, which is fine? I just want to know.

MR. HEATH | didn't see the button. Let ne find
the button. |Is that working now?

BZA CHAIR HILL: Yes. Got it. Okay. Is it M.
Stucker or M. Stucker? | don't know.

MR STUCKER: It's M. Stucker.

BZA CHAIR HILL: Ckay. Coul d you introduce
yoursel f, please?

MR, STUCKER: Hi, good afternoon. My nane is
Glles Stucker. |I'mthe Director of Strategic Initiatives
with the Ofice of the Deputy Mayor for Pl anni ng and Econom ¢
Devel opnent, the property owner.

BZA CHAIR HILL: GCkay. Geat. Al right. M.
Stucker, if you could nute your mcrophone, please? Let's
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see. Did I get M. Schul man, there? Could you introduce
yoursel f, please? You're on nute, sir.

MR, SCHULMAN: How about now?

BZA CHAIR HI LL: You're off nute.

MR SCHULMAN: Good. Yes, Jim Schul man, Ward 6,
testifying as an individual in support of the appeal.

BZA CHAIR HI LL: Ckay. H, M. Schul man. So
you' re a Comm ssi oner, but you're here on behal f of yourself.
Correct?

MR SCHULMAN: Not a Conm ssioner, an architect,
practicing architect.

BZA CHAIR HILL: Ckay. Al right. And t hen,
let's see. M. Geen, could you introduce yourself?

MR, GREEN: Yes. Good afternoon. Hugh G een,
with -- attorney with the DCRA.

BZA CHAIR HILL: Ckay. And then is it M.
LeG ant ?

MR. LEGRANT: Good afternoon. Matt LeG ant,
Zoni ng Adm ni strator, DCRA.

BZA CHAIR HILL: Okay. And then | see, is it a
M. Theresa?

MR. THERESA: Yes. M. Theresa.

BZA CHAIR HI LL: Theresa.

MR, THERESA: Yes.

BZA CHAIR HILL: Could you introduce yourself?
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MR THERESA: My nane is Aristotle Theresa, and
'"'m a zoning attorney. I|'"'m testifying in favor of the
appeal .

BZA CHAIR HI LL: GCkay. Al right. Thank you, M.
Ther esa. |f you want to -- okay, if everybody could just
mute their m crophones when they're not speaki ng? Thank you
very much. Al right. M. OQten, can you hear ne? | can
hear you now, if you want to speak.

MR OITEN. H . Can you hear ne?

BZA CHAIR H LL: Yes. Can you hear ne?

MR. OITEN: Yes, | can.

BZA CHAIR HILL: Ckay, perfect. So | guess
there's a bunch of prelimnary nmatters, as you know, that

we're going to kind of sonmehow wal k through. And so | want

to wal k through themfirst with the Board, and then we'l | get
to where we are in terns of the appeal. Ckay?

MR OTTEN:. Do | weigh in at this point? | nean,
with the notions? O we just wait until you work through
t henf

BZA CHAIR HILL: |I'm working through all of the
notions right now, that has been put before us.

MR,  OTTEN: kay, I'lIl be available for any
guesti ons.

BZA CHAIR HI LL: GCkay. Thank you. Let's see.
So, all right. | see ny -- I'mjust trying to | ook for ny
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fell ow Board nenbers. Al right, Conmm ssioner Shapiro, M.
Hart, Ms. John. Ckay, great. And then we have CAGwth --
great.

So, as you guys know, there's just a trenendous
anmount of information into the record, as well as a variety
of different notions. So I'm now going to try to walk
through them with ny Board nenbers, and kind of tell you
where | think I amright now on a lot of these notions.
Ri ght ?

And |I' mgoing to kind of read through sone of this
stuff. And so just bear with nme, because there's a |ot of
notes that | took and have here to |l ook at it.

And al so if everyone would just kind of listen to
me, including the appellant, in terms of some of the things
that |' m speaking to.

So the burden is on the appellant, once again, to
show that there has been an error in issuing a permt, and
that that error is based on the Zoni ng Regul ati ons.

Wth the statenent of appeal, the appell ant nust
i dentify how the appel | ant believes the Zoni ng Adm ni strator
erred in issuing the permts, and what statenents and
i nformation the appellant will introduce at the hearing w ||
show that there is an error.

And that's in Subtitle Y 302(g) and (h). The
problemthat | see with the appellant's initial statenment of
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appeal, and wthits filing since then, is it did not clearly
provi de any expl anation of how the Zoning Regul ati ons has
been vi ol at ed.

I nstead, there are citations to the Regul ations
and statenents that permts should not have been issued.
However, | don't think there's an explanation at all about
any specific errors in applying the Zoni ng Regul ations to the
decision to issue the permts.

Wthout this information, | think the Board and
ot her parties do not know what the hearing is supposed to be
about. So we notified the appellant of this deficiency at
our June 24t h neeting, and gave t he appel | ant the opportunity
to cure it in a subm ssion by July 8th.

The appell ant’'s subm ssion July 8th | don't think
specifically responded to the request, and still did not
identify any specific errors. |'"'m going to kind of walk
t hrough sonme of ny thoughts on all of this and see where we
get to.

| do still think that there m ght be sone issues
that we'd like to appellant to help clarify. See, when the
July 8th came up, the submission July 8th, the appellant
seened to add new i ssues and clains that were not identified
in the statement of appeal.

And as the Board knows, this is not permtted by
the Board's rules, and the Board, therefore, will not be able
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to consider any new clains. Wth that introduction, | kind
of want to talk through a little bit about sonme of the
pendi ng noti ons.

The appel | ant had put forward an energency noti on
to supplenent the record with additional expert credentials.
And that's in Exhibit 51.

In nmy opinion, this is late. | nean, we -- you
know, this is now becom ng a prejudice to the property owner
and the DCRA. And | say that because we tal ked about getting
everything by July 8th.

And so | think that |I'mgoing to deny the notion,
and that the appellant has had several opportunities to
provide the information in a tinely manner, because, again,
as far as the July 8th, and had failed to do so.

So, first 1'mgoing to ask the Board nenbers, and
| guess I'mgoing to kind of walk this -- and there's a | ot
of motions. So I'mgoing to wal k through themall, and have
an opportunity for all ny fellow Board nenbers to weigh in
on any of this.

The first one is, I'"'mgoing to nake a notion to
deny the energency notion to suppl enent the record, because
| believe it's late.

And | am asking if -- one, if anybody wants to
rai se their hands and first tell nme what they think of that.
|"'mgoing to ask, M. Hart, if you would begin?
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MR HART: Yes. | would agree with you. | think
that there's been sufficient time to be able to kind of get
this information in. And | just -- | would agree with your
statenent. | would not be in favor of the notion, either.

BZA CHAIR HI LL: Conm ssi oner Shapiro?

COMW SSI ONER SHAPIRGO: M. Chair, | have the sane
anal ysis. No concerns at all wth your interpretation. And
| woul d support the action you recommended.

BZA CHAIR HILL: Ms. John?

MEMBER JOHN: M. Chairman, | woul d support your
recommrendat i ons.

BZA CHAIR HILL: Ckay. So then there's DWPED s
notion to strike any testinony as experts.

| nmean, again, in terns of the expert w tnesses,
| think that, you know, whoever the appel |l ant has put forward
on their witness list, and/or, as | believe -- and this is
where | can look to OAG in terns of who is part of this
appeal, and who has been part of this appeal -- then they
shoul d have the opportunity to testify.

But in terns of the expert witness status, | again
think that this was late. And | would not be in support of
granting expert status. However, they can testify as the
W t nesses, as they have been previously put forward.

And, again, I'mgoing to go around the horn and
see if nmy fell ow Board nenbers have any t houghts on that, or
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I f they would agree or disagree. M. Hart?

VI CE CHAI RPERSON HART: As |'mthi nki ng about it,
| understand what you're saying, and | woul d generally agree
w th that.

| am wondering if it would be helpful to
understand if there's a -- if there's sone sort of rationale
for why the information is submtted late. But that's --

BZA CHAIR HILL: Ckay.

VI CE CHAI RPERSON HART: | can be in support of it.
| just think I mght need to have a little explanation as to
why that -- why there was a del ay.

BZA CHAIR HILL: Ckay. And 1'Il get to the
appel l ant, then. So, M. John?

MEMBER JOHN: M. Chairman, | believe we request ed
that information to be submtted in response to the show
cause. And so | am not in favor of admtting expert
testinmony at the nonent.

The response pointed to a webpage to descri be the
expertise of one of the proffered experts. But we still
don't know what that expert would be testifying to. W have
no witness statenent. And so, you know, the other party's
not able to provide a concept, right.

No one knows what this expert will testify to, and
whet her or not that expert is qualified to provide an opi ni on
wWith respect to those particular matters. So | am not in
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favor of allow ng that testinony.

BZA CHAIR HI LL: Okay. M. Shapiro?

COW SSI ONER  SHAPI RO M. Chair, | think Ms.
Board Menber John's logic around that mrrors ny own. | have
not hi ng further to add.

BZA CHAIR H LL: GCkay. M. Oten, can you hear
me agai n?

MR. OTTEN: Yes, | can.

BZA CHAIR HI LL: Can you provi de sone expl anation
as to why you were late with the expert testinony?

MR, OTITEN: M. HIl, as you know, we're in a
gl obal pandemic right now And | know you're in your bubble
there, and everybody's in their bubbles.

| actually have a nask on ri ght now, because there
are people who are sharing ny internet connection with ne to
deal with this appeal via WbEx.

But to the issues here, your Comm ssion gave our
party a chance to cure and renedy issues you raised at the
June 24th heari ng. Exhibit 42 shows us attenpting to do
t hat . In that Exhibit, we highlight one of our expert
testifiers to be M. Aristotle Theresa.

He i s a known zoni ng attorney and | and use expert.
W pointed to his website because, again, global pandem c.
He didn't have all the stuff ready in the tine that we could
access him
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M nd you, we are not paid staff. W're not -- we
don't have QOAG attorneys. W don't have -- we're al
volunteers. This is a conpletely vol unteer canpai gn.

And so, with that, we were able to access M.
Ther esa. He said let's put a point to ny website, which
clearly delineates all of his expertise in this field about
zoni ng and zoning | aws and zoni ng cases.

So now, when the opposition parties, DWVPED and
DCRA responded on July 16th to our notice to cure, to our
response to our notice to cure in Exhibit 42.

You'll see in Exhibit 46 and 47, they pretty much
-- |l and-based volunteers, the public, who they're supposed
to represent, are not providing the full details of M.
Theresa's resune and whatnot. So then we responded --

BZA CHAIR HILL: M. Oten?

MR. OTTEN: Let me finish ny thought, if | could.
So then we filed this notion to put his credentials on the
record. So that's the process that we're under, under a
gl obal pandem c, as a vol unteer canpaign. | hope that nakes
sense.

BZA CHAIR HILL: Yes. | was just trying to
understand -- the question was, again, why were you | ate?
And the answer that you're giving ne is that we're in a
pandemc. And --

MR, OTTEN: No, that's not the answer. That's not

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

22

the answer. Let nme just clarify this to be conpletely clear,
for all of the people in the web world.
You gave our party an opportunity to cure probl ens

wi th our application. Exhibit 42 has done that. W provided

an expert with a link to his credentials.

BZA CHAIR H LL: Okay, M. Oten. M. Oten --

MR, OTTEN: Yeabh.

BZA CHAIR H LL: I'mtrying to work -- I'mtrying
to work --

MR OTTEN: So are we. That's the point. We
weren't | ate.

BZA CHAIR HILL: M. Oten --

MR, OTTEN. W filed --

BZA CHAIR H LL: That's fine, M. Oten. That's
fine.

MR, OTTEN. Ckay. Just clarifying that for you.

BZA CHAIR HILL: Okay, well --

MR OITEN:. We're not late. We weren't |ate.

BZA CHAIR HI LL: They're saying -- or, | shouldn't
say they. | don't know whether, in your exhibit, there was
enough information to speak to the expert w tness and what
that witness was going to be testifying about.

And we're currently wal ki ng through the noti ons,
as to whether or not you did or didn't cure your application
fromyour July 8th posting. And that's kind of what we're
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wal ki ng through right now.

However, if you're saying that, you know, you
pointed to a website and that M. Theresa is an expert in
zoni ng, you know, | don't -- | guess | don't have a terrible
I ssue with him being an expert in zoning.

But | guess | can look for the Board nenbers,
again, interns of whether or not you would Ii ke to grant M.
Theresa expertise in zoning. And Ms. John is currently at
a no. And M. Hart, where are you?

VI CE CHAI RPERSON HART: | appreciate the
clarification. But from what | wunderstand -- while |
understand that we had requested sone information, was this
i nformati on actually due when the appeal was filed?

So, you know, while | understand that we are now
in a pandem c, the information that -- the reason that the
delay or the |ateness was not from when we requested the
information, it's fromwhen it was originally supposed to be
filed.

And nmy understanding is that we are i n a pandemi c.
There are -- they responded to it. W're in a pandemi c.
They' re not paid, you know, they're volunteers to do this.

But, again, | think that the information really
shoul d have been supplied to us when this was originally
filed, so that we would have all the informati on before us.

But, so, I'mthere. | understand the expl anation
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given. And | don't think that I would be in support of the
not i on.

BZA CHAIR HI LL: M. Shapiro?

COW SSI ONER SHAPI RG: Thank you, M. Chair. |
have to say I'ma bit lost now So | don't have any doubt
around M. Theresa's credentials as an expert in zoning. You
know, we've seen himin a nunber of cases. | didn't think
that was the issue before us. Not M. Theresa's expertise.

BZA CHAI R HI LL: It was that it was filed | ate,
and that there wasn't enough information to grant M. Theresa
as an expert w tness.

However, given that there's a | ot of things going

on right here, | have no issue granting M. Theresa's
expertise now, after we've had nore discussion. And so
unless -- I'd like to kind of get through nore of these
noti ons.

And so if that's the case, then |'"mgoing to go
ahead and grant M. Theresa as an expert in zoning, unless
t he Board has any issues, and you can raise your hand. And
then 1" mgoing to continue through what | believe if before
us in ternms of prelimnary issues.

COWM SSI ONER SHAPI RO I have no objection to
that, M. Chair.

BZ CHAIR HILL: Ckay. So we're going to go ahead
and grant the expertise of M. Theresa -- and strike the
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notion by DVWPED -- as expert testinony. Let's see. Ckay.
So --

MR RITTI NG Could I interrupt, M. HII? The
notion that you're currently considering is, | believe it's
Exhibit 46. It's DMPED s notion to strike any testinony as
expert from Theresa, or M. Schul man.

The way | understand your decision is, you're
denying the notion to strike M. Theresa as an expert. But
what |'mnot -- what you haven't ruled onis the second part,
M. Schul man.

So before you nove on, | think, for the sake of
clarity, you ought to consider that.

BZA CHAIR HI LL: W're now, after having this
di scussi on, and Conm ssi oner Shapiro pointing out M. Theresa
has -- and | renenber M. Theresa from before the Board, as
wel |, the BZA. You know, so | would be granting M. Theresa
as a zoni ng expert.

And M. Schul man, can you tell us again what your
expertise is, and what you woul d be presenting on with your
expertise?

MR. SCHULMAN: ['man architect. And | was asked
to weigh in on matters pertaining to a proposed project, as
a built construction. And that could, or mght not, also
break zoni ng rul es.

BZA CHAIR HILL: ay. So we have -- well, |let
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me | ook at this exhibit. Do you know, M. Schul man, where
your expertise exhibit is?
MR SCHULMAN: | sent ny resune in as an exhibit

very early this --

COW SSI ONER SHAPI RO 57.

BZA CHAIR HI LL: 57.

MR SCHULMAN: And | have testified before the BZA
before, and | was an expert w tness before --

BZA CHAIR HILL: | got you, M. Schul man. ' 'm
sorry. | guess part of this is that we just got this. And
so that's why we're kind of going through this.

MR, SCHULMAN:. | intended to only testify today
as a resident. But because | was asked, there's a concern
about whether anybody could testify as an expert. So |
of fered nmyself up --

BZA CHAIR HILL: Okay. |'mgoing to go ahead and
accept M. Schul man as an expert as an architect, unless the
Board has any issues with it. And you can go ahead and rai se
your hand if you do.

COW SSI ONER SHAPI RO No obj ecti on.

BZA CHAIR HILL: GCkay. All right. ay, so |I'm
going to keep noving through this now So DCRA has a bunch
of other notions in Exhibit 47, one of whichis to strike all
i ssues and evi dence not raised in the appellant's statenent
of appeal .
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| mean, | think we have to grant this notion,
because, again, the original statenent of appeal is what is
before us. The appel |l ant cannot bring up any new i ssues t hat
weren't in its original statenent of appeal. So | would be
granting that notion.

And I'"mgoing to wal k around again and see if ny
fell ow Board nenbers agree. M. Hart?

VI CE CHAl RPERSON HART: | don't have any objection
tothat. |I'd grant it as well.

BZA CHAIR HI LL: M. John?

MEMBER JOHN: No obj ecti ons.

BZA CHAIR HI LL: Comm ssi oner Shapiro?

COMM SSI ONER SHAPI RO No obj ections, M. Chair.

BZA CHAIR HILL: Ckay. So that's that. Then
t here's anot her one here, strike all testinony fromw t nesses
other than Theresa or Schul man. So this is where |I'm
confused as to what the witness |ist is.

| knowt hat at the beginning of the appeal, in the
Regul ations, it has to state who the witnesses are, so that
everybody knows who the wtnesses are and what they're
testifying on. 1Isn't that correct, QAG?

MR, RITTING Yes.

BZA CHAIR HILL: So who else is -- so then M.
Oten, the appellant, he nentioned a bunch of people on the
appeal itself. M. OQten, can you list those nanmes agai n?
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MR, OITEN. Sorry, can you repeat that?

BZA CHAIR HI LL: M. Qten, can you hear ne?

MR OITEN: | cannot unnute. | cannot unnute.
Can you hear ne?

BZA CHAIR H LL: | can hear you.

MR OITEN. Ckay. Wat do we all --

BZA CHAIR HI LL: You nentioned a bunch of nanes
that were part of the appeal?

MR. OTTEN: | didn't nention a bunch of nanes.
Pl ease tell ne what you're referencing.

BZA CHAIR HILL: At the beginning --

MR RITTI NG Can | interrupt, M. H Il and M.
Oten? | listened to that earlier statenment where M. Qten
| isted the other appellants.

And | was able to | ook at the statenent of appeal
and confirmthat they are in fact listed as nenbers of his
group, and are in the statenment of appeal. So the rules

provide that they are allowed to testify at the hearing.

BZA CHAIR HI LL: Ckay, right, that's good. |I'm
just trying to make sure | can get people in that are
supposed to get in. So, M. QOten, can you read through

t hose nanmes again, please?

MR. OITEN: | don't understand what's going on
here. | was asked to file a |ist of witnesses yesterday, and
sign themup for this hearing, which |l did. And | think sone
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of themare on the |ine.

| don't knowif all of them-- | can't tell if all
of themare onthe line. But those rules are not clear. Are
you saying that the BZAw Il not accept public w tnesses who
are proponents of the appeal ?

BZA CHAIR HI LL: QAG?

MR RITTI NG Yes. In appeals, there's rules
about who can testify. They're in Subtitle Y 302. And they
provide that -- well, I'mnot going to read the whol e thing.

But it's not Ilike a variance or a special
exception where nenbers of the general public have the
ability to sign up and testify. The rule says, essentially,
that they need to be identified with the statenent of appeal.

And that was -- it's Subtitle Y, Section 302. And
that was the reason that the Board asked you to cure it, at
the 24th. And the witten subm ssion that you provi ded on
July 8th nentioned two nanmes, M. Theresa and M. Schul man.

And then, inathird category, said that you woul d
nane ot her people |ater. However, that's not the way the
rule is witten, and it's intended to Ilimt the nunber of
people that testify to just the people that are identified
in that statenent.

MR,  OTTEN: So, M. Ritting, just so I'm
conpletely clear, and for the record. You're telling nme, and
maybe t he changes have happened i n Zoni ng, but |'ve been part
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of several appeals, including as a public wtness.

You're saying that when sonebody appeals a
building permt or denolition permt in the D strict of
Col unbi a, and that appeal is heard, that people who are
af fected by that appeal cannot testify as public w tnesses?

MR RITTING |'msaying that the parties have to
conply with the rules for appeals, including Subtitle Y,
Section 302. And the rule speaks for itself.

MR OITEN: Yes, but that's for our Ww tnesses.
Are you sayi ng anybody in the public who m ght be affected
by this appeal, cannot testify to that nmerits of the appeal ?

MR RITTING |'ve already answered t he questi on.

MR, OTTEN. kay, so --

BZA CHAIR HILL: M. Oten?

MR, OTTEN: Yes, | just want to clarify --
because, you know, | also saw in that section, 11 Y 302.13,
that new i ssues can be brought, and discretionally brought
into the appeal by the Conm ssion.

| heard earlier that new issues couldn't -- not
that we are bringing in any new i ssues, and by the way, no
new i ssue has ever been identified, for the record, that
we' ve brought in at any point.

But discretionarily, we understand, the Board can
pull in new issues if new infornmation has been found | ater
on, after the appeal was fil ed.
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BZA CHAI R HI LL: So, M. Oten, | know that, iIn
terns of the appeal, we need to know who your w tnesses are
going to be, so that all of the people in the appeal know who
the wi tnesses are and what they're going to testify on. That

MR, OTTEN: | wunderstand.

BZA CHAIR HI LL: -- was what the |ist -- that was
what the list of witnesses were for. So --

MR OITEN. | get that. | get that, but there's

an appeal here, and the public should be able to partici pate.

Am 1l right?

BZA CHAIR HILL: That's what |'m saying, is the
public is able to participate, when you file the appeal.

MR, OTTEN. Those are nmy witnesses. |'mtalking
about the general public.

BZA CHAIR HI LL: W don't have the general public
during appeal s.

MR, OTTEN: That's funny, because that's never
happened before. |"ve been in several appeals, and |'ve
actually participated as a public witness, not as a w tness
for the party who's appealing, as a public witness who's
affected by the appeal.

BZA CHAIR HILL: Not at the BZA

MR, OITEN: When did this change? Yes, at the
BZA. That's' the only place to appeal zoning decisions by
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the Adm nistrator.

BZA CHAIR HILL: Not while | was there.

MR OITEN: Well, it doesn't nmatter. You' re
saying the rul es have changed? The rul es have --

BZA CHAIR HLL: I'mtelling you the rules. So
["'mnot -- I"mjust trying --

MR OITEN: For ny w tnesses, yes, but you're
saying the public can't testify on this?

BZA CHAIR HILL: Yes.

VR OT'TEN: That's insane. And that's

unconsti tuti onal .

BZA CHAIR HI LL: Well, it'sintherules. | don't
know - -

MR OITEN: No, it's not inthe rules. 1It's the
rules for my witnesses. It's not about the public w tnesses.

And by the way, you have the discretion, you have the
conpl ete discretion --

BZA CHAIR HILL: M. Oten --

MR, OTTEN. Wy are you naking this difficult for
us? Wiy are you nmaking it difficult for us to participate
in what --

BZA CHAIR HILL: I'm not neking --

MR, OTTEN. Yes, you are. This is a public appeal
about public property. And anybody in the public who is
affected by this should be able to testify.
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BZA CHAIR HILL: M. OQten, |I'm not nmaking it
difficult for you at all. I'mjust --

MR OTTEN. Yes, you are. Thisis very difficult.

BZA CHAIR H LL: That's incorrect. |I'mjust --

MR, OTTEN: It's very difficult. Remenber our
notion -- our notion, Exhibit 32.

BZA CHAIR HI LL: Excuse ne, M. OGten, |'mnot --

MR, OTTEN: Excuse ne. In a notion in Exhibit 32

BZA CHAIR HILL: M. Oten --

MR, OITEN: You're approving permts that is
bringi ng people to our community that aren't wearing nasks.
We explained this thoroughly in Exhibit 32.

BZA CHAIR HLL: I'mtrying to get through this
heari ng, and --

MR, OTTEN: Oh, I'"'mglad you're trying to get
t hrough the hearing. W're trying to make sure the public

can participate. How can you help that?

BZA CHAIR HI LL: They just read -- they just read
the regulation that says, that | know of, that you're
supposed to list your wtnesses --

MR,  OITEN: For nmy wtnesses, yes. For ny
W t nesses. G eat . What about the public? The affected
publ i c.

BZA CHAIR HI LL: You're supposed -- they don't --
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It's not in the regulation.

MR OITEN. |Is that right?

BZA CHAIR HI LL: Yes.

MR OTTEN: Well, that's unconstitutional.

(Si nmul t aneous speaki ng)

MR RITTING M. HIl and M. Oten, the rel evant
rule is Subtitle Y 507, that describes the order of appeals
and, M. Oten, if you want to take a nonent to read it, you
can see that it doesn't provide for testinony from the
general public.

BZA CHAIR HILL: M. Oten?

MR, OTTEN: Yes. | amlooking up the titles.

BZA CHAIR HI LL: Ckay.

MR, OITEN: You said 507, in Section Y?

MR RITTI NG Yes, Subtitle Y, Section 507. |
think it's quite clear. M. Hll, if you want to continue

MR, OTTEN: Not quite.

BZA CHAIR HI LL: Let me --

MR, OTTEN: It's not quite clear. |'msorry.

BZA CHAIR H LL: M. Qten, why don't you --

MR, OTTEN: You know, we have gotten no help from
the Attorney General on this, so I'mglad you think it's
guite clear. It's not quite clear to the general public,
what their rights are, okay? This situation. And by the
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way, Yyou're approving variances, permts --

(Si mul t aneous speaki ng)

BZA CHAIR H LL: M. Oten, I'mtrying --

MR, OITEN:. -- our nei ghborhoods, that affect our
lives.

BZA CHAIRH LL: I'mtrying to recogni ze the Board
menber. M. Shapiro?

COW SSI ONER SHAPI RO, Thank you, M. Chair.
appreci ate your patience right now M reaction to this is
that if M. Qten cannot nmaintain the order that you're
asking, then I would have you ask M. Young to nmute hi mwhen

you need to speak.

Because | feel like it is inappropriate for him
to not give you the space to speak. You're chairing the
nmeeting. And | know, | trust your capacity for this, but |

just need to support youinthis, because it's i nappropriate.
And I'mnot going to -- | don't want to spend t he
next hour or two having M. Oten thinking he's chairing this
neeti ng when he's not.
BZA CHAIR HI LL: Okay. Al right. So M. Qten,
just, if you could take a | ook at the regulation, and we're

going to kind of continue on here. Because | have to get --

MR, OTTEN. Okay, well, just toclarify, just | ook
at the regs. It does not affirmatively deny the public
participation in appeals. It talks about ny w tnesses and
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what | have to do for ny w tnesses.

It does not affirmatively deny the public in
Section 507, M. Ritting. It does not affirmatively deny the
public fromtestifying the appeals. | just want to put that
on the record. | --

BZA CHAI R HI LL: | think that the requlation, |
will agree with M. R tting, does speak for itself.

Because in ny experience so far now, doing nmany
appeal s, in the beginning, you have to put the other, again,
your w tnesses, and then the people that are part of the
process have an opportunity to know who's going to speak.
So that's where that all conmes from

MR. OITEN: That's fine --

(Si nul t aneous speaki ng)

MR. OITEN: -- ny scenario. That's all. ' m
telling you, ny appeals, the public have testified.

BZA CHAIR HILL: Ckay. |'ve been there for five
years, and the public hasn't testified in an appeal.

MR, OTTEN: Because they didn't knowtheir rights.
Qobviously, the Ofice of the Attorney General isn't telling
t hem

BZA CHAIRH LL: No, that's not -- the regul ati ons

MR. OITEN: kay. Fi ne. You still have the

di scretion to accept our w tnesses.
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BZACHAIRH LL: M. Oten. M. Oten. |'mgoing
to just --

MR, OITEN. They should know. They shoul d know.

BZA CHAIR H LL: ['mgoing to ask you to nute your
line for a second, while | continue to work through this.
kay? So let's see.

So they had -- so I'mgoing to cone back to this
W tness issue, because what | started to try to understand
Is that DCRA was trying to strike any testinony, except for
the wi tnesses that had been naned in the exhibit on July 8th.

And what | was trying to understand from the
appel l ant, which -- what are the other nanmes that are on that
appeal ? And then we could actually hear from those people
as well. So that's what | was trying to get at. And we can
al ways cone back to that. Ckay.

Okay. Al right. So let's see now Al right,
then, nowwe're getting to the notions to dism ss the appeal.
Right? And I'lIl kind of tell you where I amin terns of
these different areas for dism ssal of the appeal.

So the first one, | guess, and | ' maski ng nmy Board
menbers to listen, because I'"'mgoing to try to read through
this as | amkind of understanding it.

So the allegations of error in carrying out an
enforcenent of a Historic Preservation Act and Fine Arts
permt review, as DCRA and the property owner state in their
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notion to dismss, that the Board l|lacks jurisdiction to
decide an appeal based on alleged violations of the DC
Hi storical Preservation Act.

| think this is true, regarding the alleged
failure to conply with Historic Preservation covenants, and
the latest alleged failure to conplete a Fine Arts permt
revi ew.

So, again, | believe that the Fine Arts permt
review error cane after their original appeal. And so |
woul d agree with the notion from DCRA to dismss this part
of the appeal.

And so, again, the part of the appeal that we're
dismissing is the failure to conplete a Fine Arts permt
review. And |I'mgoing to turn to M. Hart and see if you
understand what |'m saying, and whether you have any
t hought s.

VI CE CHAI RPERSON HART: Can you repeat that one
agai n? Once?

BZA CHAIR HILL: Sur e. So the issue is
al l egations of error in carrying out an enforcenent of the
Hi storic Preservation Act and Fine Arts permt review

DCRA and the property owner state that, in the
notion to dismss, that the Board lacks jurisdiction to
decide an appeal based on alleged violations of the DC
Hi storic Preservation Act.
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And | believe this is true, regarding that we
don't have the purviewto the failure to conply with H storic
Preservation covenants, and this latest failure to conplete
a Fine Arts permt review. |s that accurate?

VI CE CHAI RPERSON HART: | understand that.

BZA CHAIR HILL: And so | would be in favor of
di sm ssing that.

VI CE CHAI RPERSON HART: That's fine. | understand
that. Yes. | would agree with that as well.

BZA CHAIR HI LL: GCkay. Ms. John?

MEMBER JOHN: Yes. | agree with that, that the
deci sions of the HPRB are not within our jurisdiction, for
t he purposes of an appeal.

BZA CHAIR HI LL: Comm ssi oner Shapiro?

COMWM SSI ONER SHAPI RO Thank you, M. Chair. |
want to make sure that | have it right in ny head, because
| think there are two issues. One is the |ateness of the
filing related to the Fine Arts permt review, right?

BZA CHAI R HI LL: One is it, | believe, that the
claimis a new claim

COW SSI ONER SHAPI RO Ri ght.

BZA CHAIR HILL: And it wasn't in the original
argunent .

COMM SSI ONER SHAPIRO:  So are we addressing the
new claim or are we addressing the issue of our |ack of
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jurisdiction?

| nmean, at sone level, it's a bit noot, because
we | ack jurisdiction on both these issues. But one of them
we may not even be considering, the Fine Arts permt review,
because that was late to being with.

BZA CHAIR H LL: Ckay, I'msorry. |I'mclarifying.
OQAG, could you help clarify?

MR RITTI NG Yes, the way | understood your
earlier ruling is that you dism ssed all of the clains that
weren't actually listed in the original statenent of appeal.

So | believe that M. Shapiro is maki ng t he point
that the portion of what you described, relating to the Fine
Arts permit review, has already been dism ssed. At |east
that's the way | understood it --

COW SSI ONER SHAPI RO.  Yes.

MR RITTING -- which, then, | eaves the i ssue of
whet her you lack jurisdiction over anything other than
carrying out enforcenent of the Zoning Regul ati ons, which is
what your statute says.

And t hat woul d nmean that you | ack the jurisdiction
to decide the Historic Preservation Act clains and the
covenant clains, as well, which are rel ated.

COMM SSI ONER SHAPI RG: Thank you, M. Ritting.
He was mansplaining for nme, but it did an excellent job.

BZA CHAIR HILL: That's fine. So then, again, so
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then, the claimfor the DC Hi storic Preservation Act, that's
out of our purview. And the Fine Arts permt review, that
was after the original appeal allegations.

And so the Fine Arts thing, we've already deci ded
we're not going to take up, because that was after the
original allegations. And the Hi storic Preservation Act,
we're now dismssing. |Issue. Ckay? All right.

And so, M. Shapiro, you' re noddi ng your head yes
I n agreenent. Ms. John, you said yes. M. Hart, you're
noddi ng your head in agreenent. Ckay. So I'mtrying to
understand what's before us. kay.

So this leaves the allegations of error based on
t he Zoni ng Regul ations. As DCRA and t he property owner poi nt
out, the appellant has not all eged any specific errorsinits
pl eadi ngs.

Instead, it identifiedseveral zoning regul ati ons,
wi t hout expl aining how the decision to issue the permt was
in error. So I'm going to kind of read through sone of
t hese, and think and understand where we are. R ght?

So one was -- and I'mgoing to repeat it for the
Board -- one was 11 X DCWVR 309. 2.

The Zoni ng Conm ssion finds the application to be
in accordance with the intent and purpose of the Zoning
Regul ati ons, the PUD process, and the first-stage approval,
the Zoning Conmi ssion shall grant approval to the
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second- st age application, i ncl udi ng any gui del i nes,
condi tions, and standards that are necessary to carry out the
Zoni ng Conm ssion's deci si on.

So this regulation does not apply to the Zoning
Adm ni strator. |In other words, what |'msaying, this was put
In the appellant's alleged errors. And |I'msaying that this
regul ati on does not apply to the Zoning Adm ni strator.

Instead, it provides a standard for the Zoning
Comm ssion to apply in deciding whether to grant or deny a
PUD application. The Conm ssion approved the PUD t hrough ZC
Order 13-14(6).

Commi ssion's decision to approve the PUD was
affirmed by the Court of Appeals, Friends of McMIIlan Park
versus DC Zoning Conmi ssion. So this basis for the appeal,
| think, should also therefore be di sm ssed.

Does the Board foll ow what |'m saying, and do we
have any comments? And |'m going to start with you, M.
Hart .

VI CE CHAI RPERSON HART: Yes, | foll owwhat you're
di scussing. | didn't have any, | guess, further comment on
it. Sothisis really whether or not they have -- sorry, |'m
like -- after lunch, it's always trying to digest and |isten
and think about what it is we're working through. Let ne
think about it for a second, and let ne digest it.

BZA CHAIR HILL: Ckay. |I'mgoing to reread what
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| have here. This regulation does not apply to the Zoning
Adm ni strator. Instead, it provides a standard for the
Zoni ng Comm ssion to apply in deciding whether to grant or
deny a PUD application. So | believe that the basis of this
appeal -- I'm sorry, this claim should be dismssed. M.
Shapi r o?

COW SSI ONER  SHAPI RO | think that's crysta
clear, M. Chair, that, you know, the issue around whet her

or not the Zoning Adm nistrator erred. This isn't related

to whether the Zoning Adm nistrator erred. The Zoning
Commi ssi on approved the PUD. So | agree with you. Thi s
basis for the appeal should be di sm ssed.

BZA CHAIR HI LL: M. John?

MEMBER JOHN: This section does not describe any
action that the Zoning Administrator is required to take.

It related only to actions of the Zoni ng Conm ssi on.
BZA CHAIR HILL: Ckay. So we're agreeing we're

going to dismss this alleged error.

MEMBER JOHN:  Yes.

BZA CHAIR HI LL: GCkay. M. Hart?

VI CE CHAlI RPERSON HART: Yes, | understand. Thank
you.

BZA CHAIR HI LL: M. Shapiro? Okay. | see you're
agr eei ng.

COW SSI ONER SHAPI RO Yes.
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BZA CHAIR HI LL: The next one is that in 11 X DCVR
311.1, following approval of an application by the Zoning
Comm ssion, the applicant may file an application for a
buil ding permt wth the proper authorities of the District
of Colunbia. So this regulation states that an applicant may
file for a building permt after approval of a PUD by the
Zoning Comm ssion. Inthis case, the appellant does not nake
any allegations of how the ZA erred on this rule.

And it is uncontested that the Zoni ng Conm ssion
approves the PUD. The applicant filed an application for a
buil ding permt thereafter. The regul ation does not provide
any standard for the Zoning Admnistrator to apply in
deciding whether to issue the building permt. Thus there
could be no error by the Zoning Adm nistrator based on this
regul ation. So, again, | think that the Zoni ng Adm ni strator
has nothing to do with this. So | would go ahead, agree with
DCRA and the property owner, and dism ss this portion of the
appeal, as it does not apply.

VI CE CHAI RPERSON HART: | agree.

BZACHAIRH LL: And | think, for M. Hart, you're
agr eei ng?

VI CE CHAI RPERSON HART:  Agreed.

BZA CHAIR HI LL: M. John?

MEMBER JOHN:  Agreed.

BZA CHAIR HI LL: GCkay. So we've taken a vote, and
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we're dismssing that portion. So then, the next alleged
error is, again, 11 X DCWVR 311. 3.

The Zoning Adm nistrator shall not approve a
permt application, unless the applicant has recorded a
covenant in the land records of the District of Colunbia
between the owner or owners and the District of Colunbia
satisfactory to the Ofice of the Attorney General and the
Zoni ng Adm ni strator, which covenant will bind the owner and
all successors in title to conduct on and use the property
only in accordance with the adopted orders, or anendnents
t herefore, of the Zoni ng Conm ssi on.

So, again, the appellant does not nmake any
al | egations of how the Zoning Adnministrator erred, which is
what is before us. How did the Zoning Adm nistrator err on
its rule? And DCRA submitted evidence that the PUD covenant
was recorded in the land records. And that's in Exhibit 23
and in Exhibit 1. It is therefore uncontroverted that the
Zoning Adm ni strator did not approve the permt application
until after the PUD covenant was recorded.

So, again, | think that this is not howthe Zoning

-- | don't think there's anything here that shows that the

Zoning Adm nistrator erred. And then | would also be in
favor of dism ssing this portion of the appeal. And | | ook
to M. Shapiro. "1l start with you first, whether you

under stand and agree.
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COW SSI ONER SHAPI RO | understand and agr ee.
BZA CHAIR HI LL: Ms. John?
MEMBER JOHN: | agree that there's no error by the

Zoning Adm nistrator, alleged, based on this paragraph.

BZA CHAIR H LL: M. Hart?

VI CE CHAI RPERSON HART: | concur. | agree, as
wel | .

BZA CHAIR HI LL: GCkay. So then the other one that
was in the appeal says, at 11 X DCWMR Z, 702.7, follow ng

approval of an application by the Comm ssion, the applicant
may file an application for a building permt with the proper
authorities of the District of Colunbia. Again, thisis kind
of the same thing. The appellant does not mnake any
al l egations of how the ZA erred on this rule.

And it's not controverted that the property owner
filed for the permt after the Zoni ng Comr ssi on approved t he
PUD application, which are public record. So | woul d, again,
be in favor of granting the notion to dism ss for this issue
t hat was rai sed.

Commi ssi oner Shapi ro, do you understand? And what
do you have to say?

COMM SSI ONER SHAPI RG: Not hing further to add.
It's quite clear that this basis for the appeal should be
di sm ssed. | concur.

BZA CHAIR HILL: M. John?
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MEMBER JOHN: | concur, as well. And | would al so
note that the Zoning Conm ssion order 13-14.6, which is in
the record of the appeal, actually directs the property owner
to file an application for building permt for Phase One.
And Phase One includes the comunity center. So | don't
believe there's any error by the Zoni ng Adm ni strator, based
on this paragraph.

BZA CHAIR HI LL: Okay. And M. Hart?

VI CE CHAI RPERSON HART: | don't have anything to
add. But | would be -- | would concur with ny fell ow Board
menbers. Thanks.

BZA CHAIR HILL: GCkay. So this brings us to the
| ast reqgulation that was cited by the appellant in its
statenment of appeal. And that's at 11 Z DCMR 702. 8.

The Zoning Adm nistrator shall not approve a
permt application unless the plans conformin all respects
to the plans approved by the Conmm ssion, as those plans may
not have been nodified by any guidelines, conditions, or
standards that the Conm ssion nay have applied. Nor shall
the Zoning Adm nistrator accept the establishnent of an
escrow account in satisfaction of any condition in the
Commi ssion's order approving the PUD.

So this last one, | guess, you know, it is
something that the appellant could point out as to how
there'd be potential grounds for an error. The | ast
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regul ation, only if the -- | guess, but again, only if the
pl ans approved by the Zoning Adm nistrator for the permt
application do not conform with those approved by the

Comm ssi on.

So that's where, again, | wuld ask now the
applicant -- | nmean, sorry, the appellant, to show us howthe
Zoning Adm nistrator has erred in the plans. | don't know
If the appellant has still stated how it believes the
decision to issue the permt violates this rule. And so
that's, | guess, where | kind of am in terns of what | would

like to hear fromthe appellant.

And before we ask the appellant if we're
understood as to what we're kind of tal king, or what we have
before us, does the Board have any other questions or
t hought s about everything that |'ve just said? M. Shapiro?

COW SSI ONER SHAPI RO Thank you, M. Chair. |
just want to nmake sure that we're crystal clear about this.
VWhat we're asking the appellant to provide is any evidence
t hat the Zoni ng Adm ni strators approved pl ans di d not conform

wi th what the Zoning Conm ssi oner approved.

That's the only question before us at this point.
That's right? |Is that your -- that's where you are?

BZA CHAIR HILL: That's ny understanding. Yes.

COW SSI ONER SHAPI RO Ckay.

BZA CHAIR HI LL: GCkay. Ms. John?
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MEMBER JOHN: Yes. And yes.

BZA CHAIR HI LL: Okay. M. Hart?

VI CE CHAlI RPERSON HART: ["'m fine with that. I
think that that's an appropriate -- that question is still
out standi ng, or just needs further clarification.

BZA CHAIR HI LL: Comm ssioner Shapiro, could you
repeat what you said, in ternms of clarification?

COMM SSI ONER SHAPIRO | had to -- | had to unnute
nysel f. So the only issue that's left for us is for the
appellant to provide any evidence that the Zoning
Administrators -- that the Zoning Adm nistrator approved
plans that did not conformw th what the Zoning Comm ssion
approved.

Now, at sone level, right, that's what they were

supposed to cone to us with at the beginning, with what the

all egations of error were. And we still don't have that.
But | think, you know, so we give the appellant one nore
opportunity. | imagine DCRA and DVMPED woul d di sagree with

this, but we're giving the appell ant one nore opportunity to
show where there m ght have been an error, where, in sone
ways, what the Zoni ng Adm ni strator approved, did not conform
wi th what the Zoning Comm ssi on approved.

BZA CHAIR HILL: Yes. Ckay.

COMM SSI ONER SHAPI RO The appeal is to us to even
do that. But let's do that, and see if we can get sone
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I nformation about sonmewhere, where the alleged error is.

BZA CHAIR H LL: GCkay. M. Oten, are you there?

MR OITEN:  Yes.

BZA CHAIR HILL: Did you hear what Conmm ssi oner
Shapi ro had sai d?

MR OITEN:  Yes.

BZA CHAIR HILL: Could you provide testinony as
to how the Zoning Adm nistrator erred in that area?

MR OTTEN:. So this is a question of fact by which
a trial would ascertain before the question on the table
right now. W're talking about 11 Z DCWVR, Section 702. 8.
The Zoning Administrator shall not approve a permt
application. Here we have two pernmts. The denolition
permt under appeal, and a foundation permt under appeal.
And unl ess those plans conformin all aspects or respects to
t he pl ans approved by t he Comm ssi on, the Comm ssi on approved
the plans in 13-14. R ght? That Zoni ng order.

W have cited that several tines throughout the
record, including in our statenent of appeal. In that Zoning
order, it discusses what was approved by the Zoning
Conmi ssi on.

The First Stage PUD approval for the MMIIan
Master Plan, Parcels 2 and 3. It al so approved consol i dated
PUD approval for Parcels 1, 4, 5, 6, and 7.

Qur claim nunber one -- and the clains haven't
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changed at all since the statenent of appeal was filed -- we
have two clains. The first claimis the McM Il an Master Pl an
requi res a second-stage zoni ng revi ew and approval by the DC
Zoni ng Conmi ssion before any permts can be issued. That is
noted in Exhibit 960 on Record 13-14, which is the zoning
order.

BZA CHAIRH LL: M. Oten? So ny question to you
-- so we've kind of wal ked through all of the alleged errors,
and the one that | believe is left, as you've cited, was 11
Z DCMWR 702. 8.

MR, OITEN: Correct.

BZA CHAIR HILL: So I"'m going to give you an
opportunity to present the argunent that the Zoning
Admi ni strator has approved plans that the PUD -- that the
Zoni ng Conmmi ssion did not approve.

MR, OTTEN. Okay. Ckay.

BZA CHAIR HILL: And so |I'mgoing to go ahead and
put sone tinme on the clock so you can present that. Can |
go ahead and start with 20 m nutes?

MR, OITEN: Yes.

MR. GREEN: Chairman Hill?

BZA CHAIR HI LL: Yes.

MR. GREEN: This is Hugh G een of DCRA [''m
sorry, | don't want to interrupt the appellant's statenent,
but | just wanted to clear a matter up before we nobve
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forward, if | could, because of the way it -- just to be
clear, for therecord. And that is, when we're tal ki ng about
your ruling and dism ssing on 11 DCVR Section 311.3, the
clause there about the application, approving the
application, and having the covenant of record.

| believe the timng was, just to be clear, that
the permts were Issued, but then the covenant was
subsequently recorded, nmaking it noot. The reason why |
wanted to bring that to the Board's attention is because |
think there was sone -- as | was |listening to your di sm ssal,
that DCRA i s nmaki ng the enphasis that it was noot because it
was nade of record, but the timng is a bit -- s
significant.

| wanted to bring that up to clarify to you. |
can pause there, but | wanted that to be clear for the Board
before we nove forward, if that nmakes sense.

BZA CHAIR HI LL: Does the Board understand? M.
Shapiro? M. Geen, could you explain that again?

MR,  GREEN: Yes. So it's brought up in our
filings. Sothe -- | can get the dates, but the permts were
i ssued i n August, and t he covenant i n August of 2019, and the
covenant was put on record in Novenber. So there's a timng
issue in which we want to bring to the Board's attentions.
But nevertheless, DCRA's position is that it is noot,
nonet hel ess, now that the covenant is of record.
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As | understand it, and certainly we can talk to
the property owners and -- the property owner as well as --
It's our understanding that there was no construction, and
not hi ng occurred in between the issuance of the permt and
when it went on record, neaning the covenant was recorded.
So | wanted to pause there so we can clear that up. And |
hope I've nade it clear, M. Shapiro. |'ll be happy to make
it --

COW SSI ONER SHAPI RO I f |' munderstandi ng what
you're doing is pre-enpting a bit where you think M. OQten
m ght go, by saying that if there was any action, the
covenant was recorded at a | ater date, and therefore anyt hi ng
that M. OQiten brings forward m ght be noot?

MR. GREEN. No, sir. Wat I'msayingis, and |I'I|
try to be -- the regulation provides that -- is the reading
of the regulation is that the covenant be on record before
the permts are issued. The permts were issued, and the
covenant then went on record. However, between that gap
there was no construction, there was no novenent on the
property. The point that DCRA has nmade --

COW SSI ONER SHAPI RO So that's not a viol ati on,
you' re sayi ng.

MR, GREEN: There's no violation, and it is npot
nonethel ess. So the reason | wanted to put the brakes on
this discussionis so it was clear for the Board, because
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think Chairman Hill, and the way | was hearing it was that
-- | wanted to nake that clear. That's all. And | can pause
there for further clarification. But | wanted the Board to
be aware of that.

MEMBER JOHN: So, M. Green, you're saying there

was no harmto the public, because no work had been done.

MR, GREEN. That is our position, yes, M. John.

MEMBER JOHN:  Thank you.

BZA CHAIR HILL: M. Hart?

VI CE CHAl RPERSON HART: Yes, | don't think | have
any questions onit. | nean, | understand what M. G een was
saying. So | appreciate the clarification.

BZA CHAIR HI LL: GCkay. M. OQten, are you there?
MR. OTTEN: Yes. A question for M. Geen. Wen

did work begin, to your know edge?

MR GREEN. What --

MR. OITEN: |Is he there?

MR GREEN. | don't think --

MR, OTTEN:. Wen did work on the site begin?

BZA CHAIR HILL: Wait, can | get in here, just in
a -- one second. So M. Oten, why don't you go ahead and
gi ve your presentation? Then DCRAw || give theirs, and then

you' Il have an opportunity to ask questions of M. G een.
Soif I could, again, M. Oten, if you want to go ahead and
begi n? And, again, the one that we're focusing on is 11 Z
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DCMR 702. 8.
MR OITEN: Yes. Chairman H 1, and, you know,

I"'min a different phase now. W' re talking about nerits.

A little bit wearlier, we were talking about public
participation so | got a little upset about that. But now
that we're at nerits, | want to be very clear and calmw th

this presentation, so | don't mss anybody along the way,
okay? And if there's any questions, just pause ne, and I'1I|
deal with the question at the tine, or save themfor |ater.

But | definitely want to clarify all of this,
okay? Now, we're not -- first of all, we're not attorneys,
okay? Wen we submtted our appeal, we view clains naybe
differently than the Board. W have two overall clains. And
then we cited regulations that we believed supported those
cl ai ns. What | just heard the Comm ssion go through was
regulation, as if it was a claim

But we cited sone of those regul ations in support
of the ultimate regulation here, which is 11 Z DCVR 702. 8,
where it references the Zoning Adm nistrator. Wy did we
cite the other ones, like 11 X 309.2, and 11 X 311.1? 1It's
because it sets the standard by which the Zoning
Admi ni strator, who's supposed to be reading the Regs before
he approves the permts, is supposed to be understandi ng, as
the process, the admnistrative process, that got to the
poi nt where we're at.
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And so, yes, procedurally, 309.2 says the Zoning
Comm ssion can approve a second-stage permt if the
first-stage is followed through wth. 311.1 says after
first- and second-stage applications are approved, then the
applicant can file for permts. So | just wanted to clarify
that those weren't clains, those were supportive regs of 11
Z 702.8. The Zoning Adm ni strator shall not approve a permt
unl ess the plans conformin all respects.

The pl ans are bei ng changed, Conm ssioners. The
CFA is currently changing them And by the way, you do have
jurisdiction over the CFA lt's in 11 A DCVMR 400, as well
as 11 X DCVR 203.6 and 11 Y DCVR 405.8(c). Maybe M. Ritting
could | ook at those. But the jurisdictionis there. The CFA
has a role in this. They' re changing the plans post the

Zoni ng Comm ssi on deci si on.

This is why we, our argunment, our position, is
that, |ooking at the zoning order, okay, when you | ook at
13-14, the Zoning Comm ssion makes very clear, first-stage
approval has been granted, PUD approval, to the McMIIan

Mast er Pl an.

The McMIlan Mster Plan is shown by Exhibit
nunmber 44 on the record of 13-14, as well as Exhibit 785, and
there's a bunch of exhibits in that Zoni ng Conm ssion record
that reference the McMIlan Master Plan. | think M. Young
has my slideshow. | don't know if he could pull it up. W
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wer e tal ki ng about evi dence of where the Zoni ng Adm ni strat or

erred. If that can be pulled up, I would |ove to show you

BZA CHAIR H LL: He's --

MR OITEN. -- sone of what |I'mtalking about.

BZA CHAIR H LL: He's pulling it up.

MR OITEN: | appreciate that. So that's Page 1.
kay, so if we can go to Slide 2?7 So this is the MMl an
Master Pl an. It's referenced throughout the Zoning
Conmi ssion record. Slide 3?7 Here's the MM Il an Master Pl an
design guidelines. That's Exhibit 17Cin the Zoning record.
W can go to Slide 4. Slide 5. Slide 6 is the Master Plan
for the first-stage PUD approval.

BZA CHAIR HILL: M. Oten?

MR, OITEN: That's Exhibit --

BZA CHAIR HILL: M. Oten?

MR OTTEN. |'mjust --

BZA CHAIR HI LL: Do you know which exhibit this

slide deck is in?

MR OTTEN. | don't offhand. | think it was in
one of ny notions to affirmthe appeal. If we go to Slide
8, that's the denolition permt. Okay? This denolition
permt, | can't really read it on this screen.

But it is, you know, for the full extent of the
site, all 25 acres. It describes a mmjor, you know,
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denplition of the entire site. WlIlIl, that matches Slide 9,
which is the first-stage approval of a two-stage pl anned unit
devel opnent .

And that di scusses the Master Pl an, the major new
m xed- use devel opnent across 25 acres, signed and put into
the Zoning Conmmssion to start the application on the
MM I lan Master Plan, in this case, a first-stage approval
of the McMIlan Master Pl an.

Wiy is that inportant? Well, we believe the
Zoni ng Conm ssi on, whet her purposely or not, antici pated that
their plans woul d change by other agencies along the way.
The Historic Preservation Ofice changed themin 2016. The
CFA is changing them right now, for Parcel 6, and they're
going to have to do that for the rest of the parcels.

The idea of a second-stage of the Master Plan is
that all of this stuff could be tied in a ribbon by the
Zoni ng Conm ssi on as a second- st age approval, all these ot her
changes by t hese ot her agenci es t hat are happeni ng, incl udi ng
t he CFA.

And so, the Zoning Adm nistrator prematurely,

according to 702.8 of 11 Z DCVR, prematurely approved the

permt application. In this <case, the denolition
application. Because -- and also the foundation permt
application -- because the plans have to conformwith the

pl ans approved by the Zoni ng Comm ssion. And as we know now,
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t hose plans have been changed. They're in the process of
bei ng changed ri ght now.

And that's been all put on the record in our
notion to include what's happening, the new infornmation at
the CFA. W were not nade aware of that by the DWMPED or by
the applicant, that they were going to the CFA after the
Zoni ng Conmmi ssi on approval . W didn't even know that was
happening until June, which is why we raised it. And it's
not a new i ssue.

It falls in line wwth this claimthat the plans
are changing and that the Zoni ng Conmm ssion had anti ci pat ed
that, which is why they're expecting a second-stage PUD
approval on the McM Il an Master Plan. Again, Slide -- just

to showyou in the order, | put that in the slide deck. That

is at Slide 18, okay, which is the zoning order.

kay, on Page 1, first -- it's in that second
par agr aph, the remanded order granting first-stage
consol i dat ed revi ew of the PUD and consol i dated revi ew of the
PUD for the site. Now, if you go to the second slide, which
i s the second page of the order, the Zoni ng Conmm ssi on nmakes
very clear for the Zoning Adm nistrator that the -- on that
first paragraph, in the second sentence.

The Conmm ssion granted first-stage PUD approval
for the Master Plan and Parcels 2 and 3, and granted
consol i dated PUD approval for the remaining five parcels.
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We are arguing, in our first claim which cites
a bunch of regulations, but the key regul ation being DCWVR
702.8, 11 Z, that the Zoning Adm nistrator prematurely
approved the permt application. Because, as 309.2 and
311. 2, you need a second-stage PUD approval before you can
start issuing building permts by the Zoning Adm nistrator.

And he has not ensured that to happen. The
MM I lan Master Plan needs to cone back as a second-stage
PUD. Moreover, the plans are being changed. The CFA's
changes are, in sone ways, substantial. So either the
applicant has to go back to the Zoni ng Conm ssi on and ask for
a nodification of the order to include the CFA s plans, or
do as we had anticipated, as we believed the Zoning
Commi ssion anticipated, is to have all the parcels, go to CFA
for all the parcels.

Because that's what they're required to do, and
get approvals and work in all the changes i nto a second- st age
review for the Master Plan. This hasn't happened yet. The
second-stage review has not happened at the Zoning
Conmi ssi on.

No nodi fication of Parcel 6 has been subnitted by
the applicant to the Zoning Conm ssion. So the ZC order
13-14 and the plans therein are remaining the sanme, as
approved by the Zoning Commission. They do not take into
account the CFA's review and the HPRB s review, that have
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happened subsequent, now, to the Zoni ng Comm ssion review.

And so we believe the Zoning Adm ni strator thus
prematurely issued the permt applications for both
denolition and the foundation center. And the foundation of
the comunity center, excuse ne. And we know, froml1ll A DCVR
303. 1, that, you know, the provisions of the Zoni ng Regs, you
know, when permts are going to be issued, any conditions in
t he pl ans and these sort of things have to be conformng with
the zoni ng order.

And if the plans are being changed right now,
after the zoning order was issued, clearly either
nodi fi cati on has to happen before a pernmit is issued, or, as
we anticipate, the Zoning Commi ssion will deal with all this
in the second-stage for the overall Master Plan. They have
yet to do that, so therefore it's a prenmature i ssuance of the
permt application. Mreover, the second claim regarding
t he covenants.

Yes, it has -- the timng of it, as M. G een has
poi nted out, has shown that they have put a covenant filing
on the record after the issuance of the permts. However ,
it is a contested fact in this case, a very disputed fact,
t hat these covenants are full in scope. In fact, we believe
they are not. They do not include the -- they do not include
the Historic Preservation covenants that ride with the |and
in perpetuity, as shown in Exhibit 38 on this record,
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Attachnment A, submtted by the appell ants.

Basically, Exhibit 38 details this claimin our
Point EE And then we refer to Attachnment A as the covenants
that currently exist at the site and shall in perpetuity.
Those were not included in the exhibit or the docunent that
DCRA put on the record for you all to see. So we do not
believe it is a noot issue. And it is a factual question
that can cone out at trial, under cross-exan nation of M.
LeGant, certainly. | don't know if this hel ps. Does any
of this help?

BZA CHAIR HI LL: Yes.

MR, OTTEN. kay. By the way, | just want to put

on the record, in the slide deck -- and we put this on the
record in the statenent of appeal. Slide 20, basically from
Slide 19 to the end, enunils. It's not like we didn't try,

as the general public, volunteers in this canpaign, to ask
t he deci si on-maker how did he get to, you know, how, why did
he i ssue these pernmits?

Why did he approve the permits, given these Regs
that show first-stage, only a first-stage PUD approval has
been granted to the McMIlan Master Plan? How could he
approve a denolition permt for the whole site, when the
MM I lan Master Plan has only been given first-stage PUD
approval ?

He woul d not respond. The only response is he --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




A wWwN

o O

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

63

and if you | ook at Slide 20, 21, and 22, the only responses
he would say is, like, I'"'msorry, |I'mdelayed, |'mconsulting
counsel, 1'lIl get back to you. And basically alnost |ike
wai ting out our appeal rights on this issue. So we had to
file the appeal, and it was a rush job, because we were
trying to understand the Zoning Admnistrator's rationale
her e.

He has never filed a letter of determ nation for
the record or for the public for anything. And usually, |
mean, usually there's an appeal of aletter of determ nation.
We couldn't get that out of M. LeG ant.

| tried to FO A one, and we did not have a | ot of
success with that, as well. But it's not as if we didn't try
to say, hey, we're reading these Zoning Regs, M. LeG ant.
How does granting these pernmits fall in line with the Regs?

And we cite the Regs that we have included.
I ncluding the one that you all have zooned in on, which is
11 Z DCVR 702.8. And | would like to say that it is stil
very nmuch alive, 11 X DCMR 311.3, for the reasons stat ed.

BZA CHAIR HILL: Gkay. Thank you. Can you say
that |ast one again? GCh, 311.3.

MR, OITEN:  Yes.

That's key, because we believe it's a factua
guestion that the covenants that the Zoni ng Adm ni strator has
used to grant the permts are not conplete in scope, as they

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

64

are mssing the H storic Preservation covenants that ride
wth the land in perpetuity, as shown in our Exhibit 38,
Attachnment A

BZA CHAIR HILL: Ckay. I'msorry, |'mjust kind
of | ooking around here. Do you know when about -- do you
know where -- you don't know -- M. Young, do you know whi ch

exhibit M. Oten's presentation is in?

MR, YOUNG | do not know. But I'll see if | can
find out.

BZA CHAIR HI LL: GCkay. Ckay.

MR, OITEN: If for any reason they're not in
there, this is, you know, we'd like to submit them This is

all matters of public records. You can find all this stuff
on the public record.

BZA CHAIR HI LL: Sure, no, no. This, M. Oten,
is where it getsintothis whole timng thing, like, when |I'm
supposed to get, or when we're supposed to get the
Power Points. And also | just want to be able to ook at it.
That was the --

MR, OTTEN. Sure. Sure. Wre you able to see the
slide deck as I was noving through it?

BZA CHAIR HILL: | could.

MR, OTTEN. Ckay.

BZA CHAIR HILL: And, again, just to clarify
again, we did -- I"mjust nmentioning this again for clarity.
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We did dismss already your claimat 311. 3.

And, however, you did continue to focus back on
702.8, which | appreciate, so | can actually ask questions
of DCRA and the Zoni ng Adm ni strator. However, now |' mgoing

to turn to DCRA and ask if they have any questions of the

appellant. | can't hear you, M. Geen.

MR, GREEN: No questions for the appellant at this
time, M. Hll.

BZA CHAIR HI LL: Ckay. M. Oten, can you hear ne?

MR. OITTEN: Yes, | can.

BZA CHAIR HILL: So this canme back to that whole
begi nning thing. There are sone people here with you, right?
There's M. Theresa.

MR, OITEN:  Yes.

BZA CHAIR HILL: And then there's M. Schul man.

MR. OITEN: Correct.

BZA CHAIR HILL: There was al so anot her person
that was nentioned -- oh, yeah, no. Those two were
menti oned. And then you had -- and then you had a bunch of
people listed, and it was, you know, the other appellants
were listed. Right?

MR, OITEN: Correct. Yes.

BZA CHAIR HILL: And so what I'mtrying to nake
sure of is that your wi tnesses get an opportunity to speak.
And it would be great if they could focus, again, how the
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Zoning Adm nistrator erred in 702. 8.

MR, OITEN: Sure. But | don't know -- | don't
know who is actually on the line at this point. | know that
Ms. G nny Boigant had to |leave the -- she's at a funeral
Jeronme Pel oquin was supposed to be on the line. | think I
just got a text saying he's having technical difficulties
her e.

BZA CHAI R HI LL: M. Schulman's right there, as
Is M. -- and I'"'msorry -- Theresa? |f |I'mpronouncing that
correctly. M. Theresa? Can you hear ne?

MR, THERESA: Yes, that's correct. M. Theresa.

BZA CHAIR HILL: Can you -- are you choosi nhg not
to use video? | just want to knowthat it's working or not.

MR. THERESA: There you go.

BZA CHAIR HI LL: kay, great. Perfect. Thank
you. Do you -- were you able to kind of follow along in how
we' re kind of talking about 11 Z DCMR 702.8, how the Zoning

Administrator erred in issuing those permts?

MR. THERESA: Yes, |'ve been follow ng al ong.

BZA CHAIR HI LL: GCkay. Wuld you |ike to provide
sonme testinony as to how he erred?

MR, THERESA: Well, yes, the order -- | thinkit's
13-4, and it's the sixth order. On the first page, it's
pretty clear that the Master Plan is not a consolidated
approval, and that the Master Plan has only been approved
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through the first-stage PUD, and that it would have to return
for the second-stage PUD

And so to grant a permt to denolish or build a
foundation, on the Master Plan, onthe entirety of the Master
Plan, clearly, is ahead of -- is ahead of what should be
happeni ng under Subtitle X 702.8. And | did read --

BZ CHAIR HI LL: Can you -- when you're saying the
first page of the Master Plan, is there a particul ar exhibit
you m ght be referring to?

MR, THERESA: Well, not the first page of the
Master Plan, I'mreferring to the order 13-14(6). The first
page of that. It states very clearly that the Master Pl an
was subj ect to second-stage review.

BZA CHAIR HILL: Okay. | got you.

MR, THERESA: Right. And --

BZA CHAIR HILL: Pl ease continue. |'msorry.

MR, THERESA: Ckay. And so | | ooked at the notion

to dismss, fromthe applicant, and they didn't substantively

address 702. 8. VWhat they did say was that it was a
procedural -- it was sonmething that was procedural, and
therefore was within the Zoning Conm ssion's discretion to

wai ve it, and therefore the Zoning Adm nistrator did not err
by not taking 702.8 in consideration.

But that is not true. Wen you | ook at Subtitle
X 101.9, it does say that sone of the Zoning procedures are
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wai vabl e. However, as a prerequisite to waive a Zoning
procedure, the Conm ssion will have had to shown good cause
for waiving it. And also, no party could be prejudiced by
waiving it. And neither of those conditions to waive a
procedure have been fulfill ed.

There's nothing that I saw on the record to show
that the Zoning Conmm ssion displayed that there was good
cause to waive that procedure. Moreover, clearly the
denolition of a historic site would prejudice parties that
are in opposition about what's to happen at the site. And
so | don't feel like Subtitle Z 702.8 is wai vabl e, because
it wasn't waived, and | feel |ike the Zoning Adm nistrator
was bound by that.

BZA CHAIR HILL: Ckay. kay, thank you, M.
Ther esa.

MR. THERESA: You're wel cone.

BZA CHAIR HI LL: M. Schul man? Can you hear ne?

MR, SCHULMAN: Yes. Yes.

BZA CHAIR HILL: Do you have anything to add?

MR, SCHULMAN: | have sone testinony. Is this the
appropriate time to offer my testinmony? O are you asking
me a specific question?

BZA CHAIR HI LL: Sure. | guess, M. Schul man, you
have been put forward as an expert witness to hel p support
the clainms of how the Zoning Adm nistrator erred.
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And currently we're focused on how the Zoning
Adm nistrator erred in 702.8, issuing the building permt,
and howthat's different fromwhat the Zoni ng Conm ssi on had

put forward. So do you have any testinony to that?

MR SCHULMAN: If it hadn't conme up, | was going
to actually read that section to you. Al t hough, it's
curious, in ny version doesn't have the word not init. Wen

you read it, M. Hill, Chairman HIl, there was a not in the
BZA CHAI R HI LL: M. Schulman, | can't hear you
very well, M. Schul nan.
MR, SCHULMAN: -- the version | have, you have to
BZA CHAIR HI LL: M. Schulman? |'m sorry, you
said that the version that you had has what? | couldn't hear

you.

MR, SCHULMAN. | think nmy mcrophone -- can you
hear nme?

BZA CHAIR HILL: Yes.

MR, SCHULMAN:. Is that all okay?

BZA CHAIR HILL: Yes.

MR, SCHULMAN: |'mgoing to use the m crophone in
the computer. |Is that better? Can you hear ne?

BZA CHAIR HILL: Yes.

MR, SCHULMAN:. Let's see. Can you hear me now?
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BZA CHAIR HILL: Yes.

MR, SCHULMAN: Ckay. Yes. When you read, |
bel i eve you read 702.8, you used the word not. As those
plans may not be nodified in the PUD. My version doesn't
have the word not init. But |I think the intent is the sane.
| think that this section is, of the essence, and of the
| dea.

And | think it's ridiculous to kind of separate
what the Zoning Adm nistrator m ght do, and his cul pability
I n procedural harns fromwhat the Zoni ng Conm ssion i s doing,
when his role is to inplenent what the Zoni ng Conm ssi on has
offered. Very clearly, the Zoning Comm ssion isn't done with
their work, so how could the Zoning Adm ni strator even deal
with this yet? Because it's not been tied up with a ribbon,
as Chris has said. It's a premature application for pernmts.

And this is the second tine, second tine the
denmolition permt has been issued incorrectly, inproperly,
and illegally. So there is a rush to get those bulldozers
in the ground that is inproper. And we're arguing -- |
recogni ze it's a procedural argunent. But we're arguing that
t he Zoning Conmi ssion has to finalize the second-stage PUD
before denmolition permts can be issued. That's -- and |
think that nmakes sense, with reports.

And it's also addressed in 702.10 of that sane
Subtitle Z, that is dealing with -- nentions the Ofice of
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Attorney CGeneral needing to sign off.

BZA CHAIR HI LL: W're only at 702.8, M.
Schul man.

MR SCHULMAN: Al right, well, forgive nme for
riffing, then.

BZACHAIRHI LL: That's all right. Unfortunately,
you're not allowed to riff. GOkay. M. Qten, can you hear
me?

MR OTTEN:. Yes, Chairnman.

BZA CHAIR HILL: Are you finished wth the
presentation?

MR, OTTEN. Well, these were ny witnesses. | was
wondering if | could ask sone questions of thenf

BZA CHAIR HILL: Sure.

MR, OTTEN: Ckay, so M. Schul man, can you hear

MR, SCHULMAN:  Yes.
MR. OTTEN. So you are an architect. You've seen
sonme of the stuff | sent to you regarding the iterations and

changes happening at the comrunity center on parcel 6,

correct?

MR, SCHULMAN: Yes.

MR, OTTEN: And would you say they're pretty
substantial or you know, significant?

MR, SCHULMAN: They <could be if they're
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I npl enment ed. | do understand that there's sone who have
argued that they're only recommendati ons, Comm ssion of Fine
Arts recommendati ons.

VI CE CHAI R HART: M. Oten, this is Vice Chair
Hart . |'"'m not exactly sure what plans that you all are
speaki ng to?

MR, OITEN. These are the -- so for the foundation
permt that was i ssued by the Zoning Adm nistrator in error,
we believe, primarily, that the foundation permt is for a
community center that's been approved by the Zoning
Commi ssi on, but yet those plans are being changed right now
by the CFA and as testified by our expert, they're pretty --
t hey can be consi dered significant.

VI CE CHAI R HART: But the question that | was
asking, | understood that aspect of it. | was nore
specifically asking M. Schul man just said the plans that he
had seen are significant. |'masking where are those pl ans?

MR, OTTEN:. Yes, all right, so in the slide deck

and we submtted it as part of our record as well, but in the
slide deck on -- let's see, on page -- it's the Conm ssion
of Fine Arts website showing -- it has links to the plans.

| don't know if the slide deck can conme up, M. Young, but
basically at slide -- it's all in Exhibit 52, but slide 10,
slide 11. Thank you, M. Young.

So yes, so slide 10, this is our section on the
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CFA just to show you. First of all, in slide 12, okay,
Zoning Adm ni strator at the DCRA, he's | ooking at this. That
first line there permt control talks about fine arts. And
If we get to cross or examne M. LeGant we would ask him
how did he overlook that. But the slide 13 shows the
processi ng by the CFAright now and what they're dealing with
and they're responding to M. Falcicchio who is with DVMPED
who is one of the applicants here. And that's why 13 and
slide 14, in discussing the plans and how they want themto
be changed. And again, that's in Exhibit 52 on this record.

And so the point is | wanted to ask M. Schul man,
as an architect, how significant is that, are those changes
bei ng suggested. | nean the point being, again, these plans
are in flux. They are going to have to either -- the
applicant either is going to have to ask for a nodification.
W can confirm that with M. Theresa, the zoning expert,
either ask for a nodification or as we expect they'll do, as
anticipated, was get all the other parcels on too, because
all of the parcels have to go to the CFA, not just parcel six
and this building. Al of themw |l have to go to the CFA
according to the zoning regs that | cited earlier with the
jurisdiction on the CFA

And so you know, the point is that how do you
approve denolition? How do you approve foundation permts
for plans that are in flux?
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So we're saying to the Zoning Adm nistrator we
have evi dence here show ng that the Zoni ng Adm ni strator has
| ssued these permts prematurely.

BZA CHAIR HILL: M. Hart?

VI CE CHAI R HART: Yes.

BZA CHAIR HI LL: Ckay. M. Oten, do you want to
continue with your questions of your w tness?

MR OITEN: Just to maybe go back to M. Schul man
for a second. When you read the denolition permt on this
record by which we are appealing, what is being denvolished?
Is it not the whole site?

MR, SCHULMAN. M sense is that it was a pretty
conplete denmplition with the elenents, certain historic
el enents that have been retained, but to conme back to the
guestion, we started to tal k about the community center. |If
i ndeed changes are made, for instance, to the entrances or
exits on the comunity center as the Fine Arts Conm ssion
wi shes, that would inpact the foundation plan.

MR, OTTEN: Ckay. But when you |ook at the
dermolition permt, just to switch back to the denolition
permt, because doesn't 702.8 say the Zoning Adm nistrator
shall now approve a permt application. So we're talking
about building permts, foundation permts, denplition
permts. You know, according to the plan, conformng with
t hat approved by the Conm ssion.
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So here, is it not the case that the Conmm ssion
has approved plans in Order 13-14 and now here at this late
dat e, we have anot her agency that has jurisdictionto dothis
apparently, apparently they're just late in the gane, but
t hey' re changi ng those plans, correct?

MR, SCHULMAN: They could. They could. The only
thing that is out there is the fact that they don't have to
listen toit. The Conm ssion of Fine Arts nmay be treated by
the applicant the sane way they've been treating the public
with a deaf ear.

MR, OTTEN. Ckay. All right, so are you fam|liar
with the zoning regs around the CFA?

MR, SCHULMAN: | am not.

MR. OITEN: Can we nove then to M. Theresa on
that issue as a zoni ng expert?

BZA CHAIR HILL: Sure. M. Theresa.

MR, THERESA: Yes.

BZA CHAIR HILL: You had a question for him M.
aten?

MR. OTTEN:. Yes. Just a question. First of all,
are there zoning regulations contending with CFA's role in
all of this?

MR, THERESA: Yes.

MR. OTTEN. Ckay, and they have an active role in
changi ng pl ans? They can change plans -- or they can
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ef fectuate plans?

MR THERESA: Yes, and they're sent there and
subject to their review and they're able to change them
They have to neet whatever criterion the CFA has for the
proj ects. And these are located wthin the zoning
regul ations, Subtitle A, Subtitle X and Subtitle Y.

MR OTTEN. And sointheory if they're doing this
in parcel 6, they're going to have to do this with parcel 1,
the buildings on parcel 1, 2, 3, 4, 5, 7 in theory.

MR THERESA: If it'sinahistoricdistrict, yes.

MR, OITEN: kay, and would it therefore nake
sense that it's expedient, that as the master plan is the
envel ope for all these parcels that first stage review had
happened, they're expecting to have all these changes for all
t hese parcels conme back at sone point to wap it up in a
second stage approval for the naster plan? Is that a silly
noti on?

MR, THERESA: Well, the only other way they could
it would be to file a nodification for every single one
individually or just do it through the second stage PUD
process.

MR, OTTEN. Ckay. | appreciate that. And so in
this case, you're testifying that the second stage to the
mast er plan has not been approved in Zoning Order 13-14 and
that the Zoning Adm ni strator should have known that before
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| Ssuing permts?

MR, THERESA: Yes, it's ny belief that the Zoning
Adm ni strat or shoul d have been aware of quite a few things,
t hese CFA statutes anong them and also Z 702.8 for sure.

MR. OTTEN: I appreciate that. Wl |,
Comm ssi oners, you know, the plans are in flux here. | think
we' ve proven that.

According to our expert on zoning, M. Theresa,
| i ke basically, sone process has to happen and yes, this is
a process questioned. But the Zoning Adm nistrator is
supposed to be aware of this zoning process before issuing
permts. He has not done that. M. LeG ant has not done
that. W' ve asked himwhy in several emails. He would not
respond to us. He has not put a letter of determ nation on
the record to explain his position.

W're left grasping straws, but we've brought,
despite bei ng volunteers and all of that, we've brought these
i ssues to the fore as best we can, given what's going on on
the planet. But | think we've shown that these plans are in
flux, that these permts have been i ssued prematurely by the
Zoning Adm nistrator and in error.

BZA CHAIR HI LL: GCkay. Thank you, M. Oten, for
your testinony.

M. Geen, youll have the same anmount of tine.
They went probably 30 m nutes, even maybe nore. But you have
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an opportunity now to give your presentation.

MR GREEN: Ckay, thank you, Chairman Hill and
menbers of the Board. Good afternoon.

We're here because the appel |l ant has appeal ed two
of the permts in connection with the MM Il an Reservoir and
Filtration Project | ocated at 2940 North Capitol Street, N W
And the appellant appeals denolition permt D1600814 and
foundation permt D1800040.

So of the issues that have been raised by the
appellant in their statenent of appeal, there are several --
t he Board has addressed sone of them but just very briefly
that the permts were i ssued prematurely in violation of the
Zoning Comm ssion Order 13-146 because the project only
received the first stage PUD approval. The second point, the
Zoning Admi nistrator erred by not issuing a determ nation
|l etter in connection with the permits. And they identify,
t he appel |l ant i dentified several zoning regul ati ons whi ch t he
Board has al ready determ ned did not apply -- nmany of which
don't even apply to the Zoning Adm ni strator.

Wth respect to a couple of issues beforeinterns
of this particular appeal, with respect to the determ nation
letter, M. LeGant cited in our filings and our brief
there's no statutory zoning regulation which requires the
Zoni ng Adm ni strator to issue a deternmination letter. So the
fact that one was not issued by M. LeGant really has no
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beari ng on any i ssue before the Board. And they've appeal ed
these permts and that's what is on appeal today.

Wth respect to ZC Order 13-146 and has been
repeatedly nentioned such in 11Z DCMR 702.8, the nere fact
that the project has a second stage of revi ew does not i npact
the validity of those permts. And nore inportantly, the
foundation permt was approved for -- the community center
was approved for which is in parcel 6 of the permt,
expressly approved by the Board and certainly any denolition
work in preparation for that would al so be incl uded.

And so | think there are, in terns of our actual
request, we would ask that this appeal be dismssed and if
t he Board seeks to determ ne, seeks a decision on the nerits
that the appeal be deni ed.

Since many of the natters have already been
di sposed of by the Board, | have a few questions I'd like to
ask the Zoning Adm nistrator. And so -- I1'd like to ask M.
LeGrant, could you please state your name and introduce
yourself to the Board?

MR, LeGRANT: Yes. Thank you. Thank you, Hugh,
and thank you nenbers of the Board and all parties. " m
Mat t hew LeGrant, the Zoning Adm nistrator of DCRA.

MR. GREEN. Ckay, M. LeGant, one of the issues
that the appellant raises is that the permts were issued
prematurely because the Zoning Comm ssion reviewed and
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approved first its PUD of the applicant's Master Plan. And
the error that's attributed to you, and I' msure you' ve heard
the testinony, is 702.8.

So the direct question is this. Wth respect to
the fact in terns of the premature i ssuance of these permts
that's alleged by the appellant, and the first stage
approval, that's only been probated and not set in stage, are
they correct in their argunent?

MR, LeCGRANT: No, they are not.

MR GREEN: And why not, M. LeG ant?

MR, LeGRANT: Well, this is an exanple which is
comon i n many | arge projects that are devel oped and approved
i n stages.

The McMIlan project is no different. In this
case, the Zoning Commission in its order approved the
comrunity center in the parcel that we've tal ked about. The
foundation permt is for that community center.

The Conm ssion order extensively provides for a
community center. I understand that certain site
preparations inthe form--- so the applicant has applied for
a denolition permt which is not unusual for |arger projects
of that scale to be approved in different stages.

In this case, the first stage was approved by the
Zoning Conmi ssion with permts related to that approval. In
particular, this foundation permt confornms to the order.
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MR GREEN. And a followup onthat, sois it your
opi nion, M. LeGant, that even though the McMII|an project
may have a second stage revi ew by the Conmm ssion, that those
permts -- were those permts properly issued? Is that your
opi ni on?

MR LeGRANT: Yes.

MR. GREEN: And again, can you just expound on
that a little bit nore, please?

MR, LeGRANT: Yes. As | indicated, the Zoning
Comm ssion's order approved the community center for parcel
6. And the foundation permt was issued in regard to that.

No approval s have been given to any above-grade
construction. | don't think -- I"mnot sure if a permt has
even been applied for any above-grade construction to date.

MR. GREEN. So | appreciate that and | guess you
menti oned we have two permts at i ssue and so | wanted to ask
you about the denolition permt in general in ternms of what
is your office's positionwi th respect to zoning inplications
of denolition permts? |In other words, how does the Zoning
Admi ni strator address denolition permts in its review?

MR, LeGRANT: kay, so a denolition permt is
typically for renoval of a structure. WIlIl, no structure is
bei ng added, so there's no inpact of the zoning regul ations
per se. The zoning regulations don't speak to denolition.
There's no zoning regulation that already has a denolition
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aspect.

Cccasi ons when our office has to distinguish a
raze and a denolition which is a partial renoval of a
building or structure, it doesn't inpact the zoning
regul ations which again here if this was a construction
permt where structures are being added to a |lot, then the
zoning regul ations prescribe that there would have to be a
full-blow analysis as to whether the use and the setbacks
and aspects of the building are in conformance wth either
the zoning regulations or in this case with the applicable
zoni ng order.

MR, GREEN: So in looking at this, again, the
allegation is that the denolition permt was issued
prematurely, after there was a second stage review. Wat is
your position on that, what's your opinion on that, M
LeG ant ?

MR, LeGRANT: Well, as | just stated, there is no
aspect of the zoning regulations that inpact denolition. |
will hasten to add that as was discussed in sone of the
prelimnary notions that protection of the historic resources
is a District Governnent responsibility. However, it does
not fall withinthe Ofice of Zoning Adm nistrator. It falls
with the Ofice of Historic Preservation and the CFA. So if
inthe denolition permt that was cited that ny office signed
off on was ultinmately revi ewed by those ot her agencies. It's
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their responsibility for the protection of the historic
resources. |It's not part of the zoning regul ations.

MR. GREEN. And so | appreciate that and so one
of the other issues that got brought up is and it was
mentioned in the filings and M. Qten's presentation is
that, it's regarding determnation letters, and so one of the
| ssues that was raised by the appellant is that there was no
determnation letter issued with respect to the McMIIan
proj ect.

So | guess does your office issue determ nation
| etters for every project?

MR. LeGRANT: No, it does not.

MR. GREEN: So for this project did you i ssue any
determ nation letters in connection with either of the
permts?

MR, LeGRANT: No, | did not.

MR. GREEN: Is there an obligation for you to
i ssue determ nation letters to say third parties such as the
appel | ant s?

MR, LeGRANT: No.

MR. GREEN: So is there -- and didn't the
appel l ant make a request for determnation -- well, you
i ssue determnation letters after permts are issued
typically?

MR, LeGRANT: Let ne explain. The determ nation
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letter is typically brought -- is alnost -- is brought to
bear by an applicant, a property owner, a devel oper, or their
representatives for scoping out a project prior to a permt
application or certainly before a permt issuance. So it
cones from an applicant representing the property owner
trying to get information about the applicability of the

zoning regulations to a particul ar design schene.

It comes from an applicant so only when an
applicant asks for a determnation letter there's no -- it's
an adm nistrative function in ny office. There's nothing in

the zoning regul ations about that. As | just noted, there
was no request fromthe property owner for a determ nation
| etter, nor have | issued one. And there's no obligationto
i ssue a determination letter if none has been request ed.

MR, GREEN. So but | guess nore specifically are
you obligated to say issue a determnation letter to athird
party after a permt was issued?

MR. LeGRANT: Pl ease repeat that.

MR. GREEN. Sure. Are you obligated to issue a
determnation letter to third parties after a permt 1is
i ssued? Do you do that?

MR, LeGRANT: No, we do not.

MR, GREEN. And so inthis particular case, | nean
does the issuance of a determination letter inpact a party's
rights in any way, neaning could there be failure to issue
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one?

MR, LeGRANT: No.

MR. GREEN: No.

MR, LeGRANT: Once ny office conpletes a review
of the permt application and approves said permt
application, that is ny office's action that we have found
the permt application to be in conpliance with the zoning
regul ati on.

The permt itself speaks to that conformance with
the zoning regul ations, ny office woul d not approve a permt
unless it was in conpliance with applicable regulations. So
there's no need to do a determnation letter, nor does ny
office do so after we conplete our zoning analysis and
approve a permt application.

MR. GREEN: I want to shift gears just really
briefly, M. LeGant, and the issue is and it's been brought
up a couple of tinmes about the foundation permt in ternms of
its prematurity, if you will, or the fact that it nmay have
been i ssued prematurely. And so does that Zoni ng Comm ssion
order speak to the validity or the -- in ternms of your
I ssuance of that permt?

In other words, let me try to say it another way.
Can you tal k about the foundation permt andits relationship
to the Zoning Order 13-14, 67

MR, LeGRANT: Sure. So the foundation to grade
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permt was for the community center on parcel 6. There is
a comunity center identified in the Zoning Order as a
requi renent as part of the package of the devel opnent of the
overall site. I'll note that it is the foundation to grade
and if no above-ground construction permt has yet been
applied for.

MR, GREEN. Okay. Thank you. Just one second,
M. Chairman. | just want to see sonething.

So one of the issues that was raised has to do
wth the CFA and its possible review What is your office's
interaction, if at all, with the CFA in terns of permt
i ssuance? |s there any correlation between that?

MR, LeCGRANT: Let nme just clarify for all of the
parties. A building permt application that's applied to
DCRA has to go through revi ews of several disciplines of DCRA
as well as other agencies. Only until that application is
revi ewed and approved by all the applicable entities does it
get issued.

My office's responsibility, as the Board knows,
is to enforce the zoning regulations. So when a building
permt application comes to us, we look at that for
conformance with the zoning regulations. M DCRA enpl oyees
in the Permt Operations Division apply the building permt
applications to sure that the D.C. building and construction
code is conplied wth.
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The Departnent of Environnmental -- Environnent
applies the storm water regulations and so on. Then our
sister agencies, as we call them including the Ofice of
Hi storic Preservation and the Ofice of Planning and which
takes on responsibility to coordinate with the Conm ssion of
Fine Arts, the CFA they're responsible to ensure that before
a building permt is issued, that it goes through a historic
preservation review. M office does not conduct that revi ew
The O fice of H storic Preservation in consultation with CFA
does that review.

In this case, there was ultimately a denolition
permt that we're tal king about here and a foundati on permt
that has been discussed, had to go through those other
entities reviews as well as ny office. Those entities, if
there's a question about conformance with historic or CFA
regul ations, it's their purview.

In the process, after Zoning has conducted its
review and all the entities | described, at the end of the
process, with all the applicabl e disciplines of DCRA and al |
t he applicabl e sister agencies have concluded their review,
then the DCRA's Permt Operations Division issues the
buil ding permt.

MR. GREEN:. | just have a few nore questions, M.
LeGant. And so, M. LeGant, your opinion based on your
experience and role as an adm nistrator for the District, is
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Permt D1600814 and Permt FD1800040 conform to the zoning
regul ati ons?

MR, LeCGRANT: They do.

MR GREEN. And M. LeGant, your opinion based
on your experience and role as a Zoning Admnistrator, do
t hose aforenentioned permts conform to Zoning Conm ssion
Order 1314-67?

MR. LeCGRANT: Yes, they do.

MR GREEN: Chairman HIl, | have no further
gquestions and we open -- M. LeGant is available for
guestions fromthe Board and other parties.

BZA CHAIR HI LL: kay, thank you, M. G een.

Does the Board have any questions for M. G een
or M. LeGant?

M. Hart, you're noddi ng your head?

VI CE CHAI R HART: Yes, just a little bit of
clarification fromM. LeGant. Good to see you agai n.

MR LeGRANT: Yes.

VICE CHAIR HART: So in 11 DCVR 702.8, you know
what that states and this has been sonewhat a di scussion for
today. And in it, and the part that I'mreally interested
about is that -- and I'll read this portion. It's not that
| ong, just a portion of this.

The Zoning Adm nistrator shall not approve a
permt application unless the plans conformin all respects
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to the plans approved by the Comm ssion. So the appell ant
in this case is saying that these plans are being changed.
The designs are being changed for this community center by
vari ous groups including the Conm ssion of Fine Arts. So how
can you -- you have preenptively allowed this to -- he was
saying that you did it in an error to allow this to nove
forward, to allow the foundations permt as well as the
denolition permt to nove forward.

| understand the denolition permt aspect of it,
but the foundation permt aspect of it, could you explain how
you see that aspect of the regul ations?

MR, LeGRANT: Sure. It's an excellent question.
So what happens with the applicant in this case, DVMPED, who
represents the property owner, nanely the District of
Col unbi a, nade an application. They noted the |ocation of
this foundation. Again, it's only a foundation at grade.
There's no above-grade construction.

The process that ny office went through was oh,
is this location's dinensions consistent with what was
approved in the exhibits of the approved Zoning Conm ssi on
Order and we concluded that it was. It was the sane
| ocati on, sane di nensi on.

So it's very commobn practice that projects are
subject to other reviews. And including that of Historic
Preservation or CFA. The CFA normally is involved with the
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above-grade construction, the appearance of buildings. So
given that this was only foundation at grade that issue is
not at hand. If the Commssion's initial approval of the
pl an showed a 20 foot tall building with concrete cl addi ng
and the CFRA said no way, we want nice brick and we want an
18-foot building, then that issue that not yet cone to fore
because there's no above grade construction plans yet have
been consi dered or reviewed by ny office.

But let's take a worst case here. Let's say the
Comm ssion said under DMPED when they applied is this
| ocation consistent with the approved plans and we're goi ng
to go to CFA and let's say the CFA changes the | ocation.
They say we don't want it here. W want it over there. The
applicant is operating at his own risk if they were to
continue construction if the CFA ultimately said it's going
to be noved five feet over here and the property owner
constructed that as was originally represented to ny office
that we found it in conformance with the zoning regul ati ons
and the zoning order, they would have to dig it up and nove
it if going wwth CFA. They're operating at their risk.

So | amtrying to think of an instance that ever
occurred which I don't think it has, but the above grade
construction aspect and | think the appellant correctly
points out if the CFA makes consi derabl e changes, if the CFA
bl esses what the Conm ssion originally did, thenthe property
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owner coul d proceed with the application and say hey, the CFA
has bl essed what we represented before the Comm ssion and
showed t he Commi ssion exhibits or continue. |If they say oh,
we're going to change it. W're going to put brick on it.
We're going to nake it 20 feet taller, they would have to
either -- the two avenues would be, is it within ny purview
set forth in the zoning regul ations to approve the extent of
changes fromwhat the Conm ssion originally saw and approved
in the original order or they go back to the Conm ssion for
modi fi cati on.

So those are the two avenues for the above-grade
construction if the CFA were to nmke changes to what the
Commi ssion originally approved.

VI CE CHAI R HART: | appreciate that. That' s
hel pful to understand that better. And so | think the other
guestion is around -- you are looking at the foundation
permt, excuse ne, the foundation as being just slab on
grade. And a building that goes above that, nay or nay not
conform to the plans that were approved by the Zoning
Commission. |If they do, then that's fine and they can nove
forward with the various pernmits that they need for buil ding
permts. If it doesn't, then there's a decision that you
will have to nmake that says is this within the Zoning
Admi ni strator of purview to be able to approve this? Are
t hey m nor changes, really, you know, de m nim s changes, or
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Is it sonmething that actually needs to go back to create
nodi fication to the Zoning Conmi ssion?

MR, LeGRANT: That is correct. And renenber,
there is no yet above grade construction permt application
t hat has been presented or has been approved by ny office.
So that is not yet been -- certainly not before this appeal.

VI CE CHAIR HART: Ckay, and the final question I
have is with regard to the -- it |looked |ike there were sone
changes between -- changes for the |l ack of a better termthe
| andscapi ng that was kind of around plazas and that sort of
thing that were around these buil di ngs.

Wul d they be included in the foundation permt
as well or is it just the foundation for the actual buil ding
itsel f?

MR, LeGRANT: The foundation permt, as | recall,
was just for the foundation itself. Il will add that the
| andscapi ng fromthe the site which again is not before this
Board on the appeal, has been part of separate conversations
bet ween t he property owner and ny office with on-going revi ew

of the matter by CFA. But that would be subject to separate

permts.

VICE CHAIR HART: Understood. | just wanted to
ki nd of differentiate between those elenments. | didn't think
that the foundation permt would include that. 1 just wanted
to make sure because there were sone -- | just wanted to nmake
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sure what it was that we were speaking of specifically. But
those are ny questions. Thank you.

MR. LeGRANT: Thank you.

BZA CHAIR HILL: Ms. John?

MEMBER JOHN: | wanted to ask M. LeG ant howthis

project differs fromthe situation where the ZA woul d have

to wait for the phase 2 PUD approval. Wat is the nornal
process?

MR, LeGRANT: Board Menber, |'m having trouble
hearing you. |'msorry.

MEMBER JOHN: Ckay, I'mtrying to find a way to
ask this. So the applicant's main -- appellant's main
argunent is that the ZA had to wait for the phase 2 PUD
approval . And | just wanted to know what would be that
process? Wat woul d that process | ook |ike?

MR, LeGRANT: (Ckay.

MEMBER JOHN: So if not, |I'll ask soneone el se.

MR, LeGRANT: Right. So as in the case of other
PUDs, if there's a second stage approval, the construction
that is to be specified in the second stage, no permt
application could be approved for that -- the applications
about the construction of buil di ngs, above grade constructi on
could not approved until the second stage approval would
occur with those aspects of the geography of the site.

MEMBER JOHN: And so that approval process is
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really for the above-ground construction or could it
soneti nmes include foundati on work?

MR, LeGRANT: As | noted, the property owner in
pursuing a building of foundation above grade permt woul d
-- if in either as a result of the separate review process
fromthe CFA or in the second stage said, nobody is going to
change here and the Conm ssion has not changed it. |[|f they
did do construction they would be at their own risk because
they either constructed sonething that would be subject to
change from what was originally shown, just like with the
foundati on aspect, not with the above grade aspect.

VEMBER JOHN: Let me try to ask it a different
way. | don't seemto have asked the question properly. So
inthis case there is a specific paragraph that describes the
community center and the basi c di mensions that gave conpl ete
di mensi ons, but where it would be constructed in parcel 6,
| believe it was.

If this part of stage 2 approval process instead
of direct order or direct permssion fromthe property owner
to apply for a permt, this would be a different process.
Yes, M. LeG ant?

MR. LeGRANT: The above grade construction woul d
be subject to a separate permt where they have to go t hrough
a separate process.

MEMBER JOHN: | guess what's sort of a fog for ne,
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when we say phase 2, we're basically talking about
above-ground construction?

MR, LeGRANT: Well, phase 2, there's different
aspects of the geography of this site that phase 2 has to
address and the Conmm ssion itself at that time would do a

wel | -refined and specify the construction on the site.

MEMBER JOHN: Ckay. | think I've got it. Thank
you.

MR, LeGRANT: Thank you.

BZA CHAIR HI LL: Comm ssi oner Shapiro.

COMWM SSI ONER SHAPI RO Thank you, M. Chair. |
think Vice Chair Hart, and Board Menber John captured nost

of what | wanted to ask. The only thing I would say is if
you could be clear, M. LeGant, if there's anything unique
about MM I 1 an, because of the historic nature of it, what's
above ground and bel ow ground, that makes this a little bit
different in relation to the denolition permt and the
foundati on permt?

MR. LeGRANT: Vell, ny famliarity with the
McM I | an project, as everybody here knows has been subject
to a long review process, the original Comm ssion approval,
and then appeal to the Court of Appeals and so on and so
forth. The Conm ssion, of that history notw t hstandi ng, the
Commi ssi on when approving the subject order specified the
devel opnment of the site. There are, as | know and everybody
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knows, these wunderground cisterns and things that any
denolition of that would be subject to the ultimate -- if
there are historic protections of that, the H storic
Preservation would have to ensure that those protected
el ements woul d not be renoved.

So I would say that the McMIlan site can be
probably nmade distinct froma | ot of other projects because
of the presence of sone of these underground water -- as |
recall the water things, and in ny understanding the order
itself, it said okay, sone of these have to be preserved and
some of them can be renoved. That was the Comm ssion's
approval .

COW SSI ONER SHAPI RO And you take that into
account when you make your determ nation that what cones
before you is -- does confornf

MR, LeGRANT: Yes. For exanple, let's say one of
the preserved sand filter features -- if the property owner
came in and said we want to put the comrunity center here on
a portion of the site that was like to be this -- and I'm
grasping at the exact words, | forget the above ground
concrete features that was part of the original water
filtration system but they said we're going to put it here
and knock this thing down. | would say full stop. You can't
do that. That was shown in the site plan as an el enent
that's going to be preserved. But as is the case here, the
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community center is on the site the Conm ssion approved on
this | ocation, sane di nensi ons, okay, that coul d be approved
for a foundation grade permt.

COW SSI ONER SHAPI RO Right. Thank you for that
because |' m aski ng because | just want to hear fromyou that
you're aware of the conplexity of it and this specific site
where the denolition permt is being considered, you' re aware
of all the other things that are going on on other parts of
the site and it's not relevant to this specific site where
the community center is being proposed?

MR. LeGRANT: That's correct.

COMW SSI ONER SHAPI RO Okay. Ckay. That's all
| have, Chair.

BZA CHAIR HI LL: GCkay, thank you. M. Qten, can
you hear ne?

MR, OITEN:. Yes, Chairman Hill.

BZA CHAIR H LL: Do you have any questions for M.
G een or M. LeGant?

MR, OITEN: Yes. M. LeGant, this is an
i nportant tine because this is what we wanted to get at at
trial was to be able ask M. LeG ant questions pertinent to

the appeal. Can | do that now?

BZA CHAIR HI LL: Yes, sure. M. Oten, |
appreciate you using the word trial, but it's not -- | think
it's nore |like sonething else than a trial. This is a
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heari ng, but yes, of course. Please ask your questions of
M. LeG ant.
MR OITEN. | appreciate that. So M. LeG ant.
MR, LeGRANT: Hello M. Oten.
MR OITEN: H , there. You m ght renmenber ne.

W were in an appeal of the M. Pleasant Library case,

correct?

MR LeGRANT: Yes, | believe it was about 12 years
ago.

MR OTTEN. Right, and -- okay, let's not get into
t hat . Everybody can go to the zoning record and | ook how

joyful that was.

So we're going to try to keep this very pointed.
When you're | ooking at the permt plan presented before you,
here we have two permt applications, right? A denolition
permt and a foundation permt, right?

You' re conparing themto the zoni ng order that was
I ssued and the zoning regs as | understand it. That's your
role.

MR, LeGRANT: |s that the question?

MR. OITEN: kay, |'Il go on. Tell me if you
object to anything as I'mgoing to the question. You | ooked
at the zoning record in Case No. 13-14 that gave approval,
that gave first stage and second stage -- first stage and
consol i dated approvals to this project, correct?
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MR LeGRANT: Yes, we did.

MR, OTTEN. And in that record, you see -- on that
record, it's fair to say, in the zoning record, has all the
pl ans by which you're |ooking at the final plans that the
Comm ssi on approved before you issued the permts?

MR LeCRANT: The -- as is the case with the Board
of Zoni ng Conm ssi on Approvals, those exhibits of the plans
that the Comm ssion, the ZA approved had a reference to the
order and representations of the devel opnent of the project.

MR OITEN. Ckay, you saw Exhibit 4, right, that's
the application in this case in 13-14?

Not in this record, but in record 13-14, you saw
Exhibit 4 which is the application for the project?

VR. LeGRANT: You didn't speak clearly.

Application for the denolition permt or the application for

the --

MR. OITEN. For the zoning, for the first stage
of the zoning here. In the Zoning Conm ssion case, the
application, the first stage zoni ng application, did you see
that, Exhibit 4 of the 13-14 record?

MR.  LeGRANT: | would say this. As is the
standard for evaluating an application that is before DCRA,
we | ook at the order and we |ooked at the exhibits that
i nclude plans for the order. There are lots of other
aspects, other filings are part of the PUD record incl uding
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the application of the PUD, but normally ny office only | ooks
at the Conmm ssion's decision as enbodied in the order and the
approved exhibit plans.

MR OTTEN. Okay, and did you -- have you had a
chance to see how the CFA is suggesting changes to those
pl ans?

MR, LeGRANT: | have had sone di scussions with the
property owner about its CFA process, but to ny know edge,
t hat process has not been conpl et ed.

MR OITEN. kay, and did you see the changes to
the Zoning Conmi ssion's plans by the Hi storic Preservation
Ofice in 2016 where they noved sone things around?

MR, GREEN: |'msorry, | just wanted to wei gh in.
M. Oten, can you try to clarify what you're trying to get
at? I'msorry, I'mkind of confused by what the question is.
" m sorry.

MR, OITEN. I'mtrying to understand what plans
M. LeGant relied on in approving the permt.

MR, GREEN. Well, | believe they're all submtted
as part of the record. Certainly M. LeGant can speak to
it. It's your question, but | guess I'mtrying to hel p nove
this where -- what the question is.

MR, OITEN. Ckay. Let ne nove on. M. LeG ant,
you testified to the historic nature of the site. It is
i ndeed a nationally recognized or registered historic site,
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correct?

MR, LeCGRANT: ["m not aware if that's in the
Nati onal Register listed. It may be. But not to ny specific
know edge.

MR OTTEN:. You tal ked about DCRA playing a role
In issuing a denolition permt. Is it true that they're
denolishing parts of the historic site, so |ike the water
cisterns. You nentioned the water cisterns.

MR, LeGRANT: | believe that the denolition permt
I ncluded renoval, as per the denolition permt itself,
removal of certain present structures on the site.

MR, OTTEN: And those structures are historic,
right, as you're aware? O they're protected. O naybe you
don't know.

( Si nul t aneous speaki ng.)

BZA CHAIR H LL: M. Oten. Hold on, hold on.
kay. M. Oten, again, and we're all really |listening here.

MR, OTTEN: Right.

BZACHAIRH LL: So I'mtrying to understand agai n
how 702.8, how he is in violation of 702.8 and |I'm ki nd of
getting sonme of it, but some of it |'mnot.

MR. OTTEN: Wll, M. LeGant testified to the
risk taking that mght be going on here and |'m wondering
when he was talking about that if plans change and the
applicant doesn't nodify the plans with the Zoni ng Conm ssi on
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or doesn't seek a second stage review as we anticipate. You
know, they're taking on this risk. And the risk is of a
nationally recognized historic site. | just wanted himto

BZA CHAIR HILL: What was the risk taking? |
don't renmenber any testinony about risk taking.

MR, OTTEN: M. LeG ant said several tinmes in his
testinony today that if plans change and the applicant
doesn't anend the plans before the Zoni ng Conm ssion, then
that's a risk on themthat he woul d nove -- he woul d ask t hem
to nove things, dig things up, that was his testinony today,
was it not?

MR, LeGRANT: Vell, let me -- | just want to
reiterate that docunments were submtted and received an
approved denolition permt on foundation at grade permt.
| f for whatever reason sonme other agency's entity |ike the
CFA says you can't do X, Y, Z, thenif the property owner had
al ready pursued that actual construction, they were doing so
at their risk because if those issues, which | do not know,
are historic or CFA issues are still outstanding.

BZA CHAIR HI LL: Okay.

MR. OTTEN. The case is DVWPED, right? That's the
D.C. agency that's the applicant here?

MR, LeGRANT: Yes.

MR, OTTEN. Ckay. So and you nentioned the CFA,
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the CFA's jurisdiction is expressed in the zoning regs by
whi ch you | ook at, correct, when you' re approving things?

MR. LeGRANT: The CFA is referenced in severa
zoni ng regul ati ons.

MR OITEN Ckay, and when we're | ooking at
denolition, the permt that you approved on denolition,
doesn't it extend far past parcel 6? |It's across the whole
site, is it not, the whole historic site?

MR LeGRANT: | believeit's beyond parcel 6, yes.

MR OITEN. kay, so -- but you only approved a
foundation permt here, correct, for the conmunity center on
parcel 67

MR. LeGRANT: The only construction that ny office
has revi ewed and approved.

MR, OTTEN: And that foundation permt, would you
gualify that as a building permt?

MR LeGRANT: It is.

MR, OTTEN: And is it fair to say the above grade
aspects of a project would affect a foundation of that
proj ect ?

MR, LeGRANT: Well, ny response woul d be t he above
grade construction is limted to the foundation that was
approved that it would sit upon.

MR, OITEN: Yes, so if there are structural
el ements of the above grade aspects that are changing,
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per haps even now at the CFA, would that affect the | oad i ssue

and t hings on the foundation? Wuldn't the permt be changed

t hen?

MR, LeGRANT: | cannot speak to the |oad on the
f oundat i on. That's the not the purview of the zoning
regul ations. It's construction code.

MR OITEN: In the Zoning Oder 13-14, goi ng back
to the Zoning Comm ssion's role vis-a-vis and interplay with
you, when you're |looking at the plans in 13-14, isn't the
| ocation of |ike the plaza next to the comunity center and
the berns and other kind of aspects around the conmunity
center, doesn't the Zoni ng Comm ssion sign off on those pl ans
in 13-147?

MR, LeGRANT: | don't know what you nmean by sign
of f on those.

MR, OTTEN. They approved a certain set of plans
on parcel 6 around the foundation of the comunity center,
berns, plazas, things like that, right?

MR, LeGRANT: | would agree, yes.

MR, OITEN. Ckay. And you're saying parcel 6, the
reason why you could grant that permt was because it
recei ved consolidated PUD review, right?

MR. LeGRANT: It was part of the overall PUD
approval that was cited and shown on the plans as the
| ocation for the community center.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




A WD

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

105

MR, OTTEN. And the overall nmaster plan has only
recei ved first stage approval by your reading of the order?
MR. LeCGRANT: The overall naster plan?

MR OITEN. Yes, and the order as cited. Do you
see that it's only received first stage PUD approval ?

BZA CHAIRH LL: | amjust trying to renenber, did
you testify to that, M. LeG ant?

MR OITEN:  Yes.

MR GREEN. | guess ny questionis -- M. Qten,
can you rephrase it and | guess |I'm struggling to get the
gi st of what you're trying to ask. |'msorry.

MR, OITEN: | am asking if he read the zoning

order where it says the naster plan received first stage PUD

approval .

MR. GREEN: He testified to that.

MR, OTTEN. Okay. And sois it denolition? Well,
first of all, let nme ask M. LeGant, you said in your

testinony there's nothing in the zoning regulations
pertaining to denolitions, right?

MR, LeCGRANT: Correct.

MR. OTTEN: Isn't demolition of the site a
condition of the carrying out of the Zoning Comm ssion's
decision? Isn't it in Zoning Order 13-147?

MR, LeGRANT: Well, any approval by the Zoning
Commission or the BZA for a site that has an existing
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structure and if that approval is for a new structure or a
nodi fication of an existing structure, that the existing
structure has to be renoved in whole or in part. It's an
extrenely common aspect that you have to denp or raze the
existing structures to then replace the new approved
structure, in this case, Zoning Conmm ssion approved
devel opnent schene, PUD s devel opnent schene.

BZA CHAIR HILL: M. Oten?

MR OITEN:  Yes.

BZA CHAIR HI LL: How nore questions do you have?

MR, OTTEN: Just a couple nore if | could.

BZA CHAIR HILL: GCkay. And the reason why |I'm
al so asking if you could, apparently there's a lot of |ike
f eedback and so Ms. John, | don't know if have yours on nute
or whatever and M. LeGrant, if you could just let M. Qten
ask the question and then M. Oten if you could nmute your
line and then M. LeGant if you could ask the question and
we'll try to go that way so that the Board can hear nore
clearly.

So M. Oten, can you go ahead and ask your next
guesti on?

MR, OTTEN:. Yes, | didn't quite get the answer to
that one. |Is denolition a condition of Zoning Order 13-14?

MR, LeGRANT: | don't believe thereis an explicit
condition regardi ng denolition.
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BZA CHAIR H LL: Okay, M. Oten.

MR OTTEN. Okay, | am being auto nuted now. |
didn't actually click the nute button there. | guess
sonebody else did, but | appreciate that.

So with regards again to the historic site, you
t al ked about the recorded covenant, | and covenant.

BZA CHAIR HI LL: What's your question about it,
M. Oten?

MR OITEN. Ckay, just wondering why the existing
preservation covenants were not included in that |and
covenant recorded?

MR, GREEN. | thought this was settled, Chairnman
HIl, that this was di sm ssed.

BZA CHAIR HILL: Yes, | agree with you.

(Si nul t aneous speaki ng.)

BZA CHAIR HILL: I'mjust trying to follow al ong
wi th everybody. So again it's just on 702.8 and how M.
LeG ant approved plans. And | think you're meking -- |
understand the points you're making, but how M. LeG ant
approved plans that the Zoning Conmm ssion didn't approve.

MR, OTTEN. Ckay.

BZA CHAIR HILL: So what's your next question?

MR, OITEN: So in 702.8, M. LeGant, does it
mention the types of permt applications? Can it be a
buil ding permt application? Can it be a denolition permt
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application? A foundation permt application? 702. 8
references permt applications, correct?

MR, LeGRANT: It does.

MR OTITEN: And isn't it true that the zoning
regul ati ons have a section of code regarding design review,
tal king about how the Zoning Conmm ssion can actually
ef fectuate how buildings |ook and enbellishnments and what
not ?

MR LeGRANT: Yes, the authority under -- by the
Zoning Comm ssion is should both -- can, in the context of
a PUD application such as the case here, can specify design
aspects.

MR, OITEN. Last question. And in your reading
of Zoning Oder 13-14, did you see anywhere where the
Commi ssi on wai ved any aspects of the zoning procedures that
woul d al |l ow you to bypass the first stage requirenents, |ike
in other words, that second stage would have to cone back,
second stage review? Was there any wai ver of a second stage
application in the zoning order?

MR. LeGRANT: No, |I'm not aware of any wai ver.

BZA CHAIR H LL: Ckay, M. Oten, can you ask your
| ast question, please?

MR, OTITEN. Yes, just curious. | knowit's been
establ i shed that you have the discretion to respond to the
public, but as a public servant, |I'mjust curious, why did
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you say you were going to respond, but then never actually
did, never actually respond?
MR,  GREEN: Actually, | think it's beyond the

appeal, but I do know that M. LeGant did respond to M.

O ten.

MR OITEN The response was if you read the
exhibit, it says hey, |I'll get back to you. But he never
does.

MR, GREEN. And there was a subsequent email to
you.

MR. OTTEN:. Well, please use that for the record.

MR, GREEN. (kay.

BZA CHAIR HI LL: Ckay, all right. Thank you, M.
O ten.

Let's see now. Does the property owner have any
presentation that they'd like to nake?

MR. SAI NDON: Good afternoon. Thank you, Chairman
HIll. No, | don't want to extend an al ready extended process
her e. Qur argunents are contained in our filings and we
would join DCVMR s presentation and the testinony of M.
LeG ant.

It's our belief that appellants fail to neet their
burden and we're not sure if that violates any zoning
regul ation or the Zoning Comm ssion's order and we would
respectfully request that the BZA issue a decision
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expedi tiously at our notion to di sm ss.

As you know, the D.C. Court of Appeals in joint
denolition at the site while the proceedings are occurring
at the Ofice of Admnistrative Hearings and that was in
February of this year and the | onger we delay, the nore the
District is harnmed and the community is harnmed by the
Inability to commence construction and to provide the
benefits that the project would provide.

BZA CHAIR HI LL: Okay. Does the Board have any
questions of the property owner?

COW SSI ONER SHAPI RO No, sir.

BZA CHAIR HI LL: M. Oten, based on the quick
comrent that the property owner nade, do you have any
guestions of the conment that the property owner nade?

MR, OITEN. Yes. W ndering does DMPED, who i s the
Deputy Mayor's O fice for Pl anni ng and Econoni ¢ Devel opnent,
correct, that's what that stands for? That's an agency of
t he Mayor?

BZA CHAIR HILL: You are asking who the property
owner is?

MR, OTTEN:. Yes, I'mtrying to figure out who the
property owner is.

MR, SAINDON: The District is the property owner,
the Ofice of the Deputy Mayor for Planning and Econom c
Devel opnent is acting District on this project.
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MR, OITEN: And when you say the District, you're
referencing the public? Is it D.C residents?

MR. SAINDON: The District and its citizens.

MR, OTTEN. Ckay, and your understanding is that
the foundation permt is a building permt?

BZA CHAIR HI LL: M. Oten, | think if you're
going to be --

(Audi o interference)

So the property owner basically repeated
everything that they had. They were along the sane |ine as
the Zoning Adm nistrator and so your question again to the
property owner is what?

MR, OTTEN. Well, okay. | just unnmuted. | guess
the main question here is | ooking at the Zoni ng Commi ssi on
record, Exhibit 4 has been signed off by the property owner,
DVMPED in this case. That exhibit shows a first stage PUD
application, does it not, for the entire site?

BZA CHAIR HI LL: When you' re tal ki ng about Exhi bit
4, are you tal king about the one in our record?

MR, OTTEN: No, on the zoning record, but it is

in the slide deck. | don't know where it is in this record,
but it is in the slide deck on page 9. | nean, yes, slide
nunber 9.

BZA CHAIR HILL: So your question again of the
property owner is what again?
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MR OTTEN. Just to affirmthat this application
Is for a first stage planned unit devel opnent, that this
exhi bit shows first stage of the entire site of the McM I 1| an
Master Pl an.

MR SAINDON:  The Zoni ng Comm ssion Order speaks
for itself and ny interpretation of it or DWED s
interpretation of it is irrelevant. |It's up to the Zoning
Conmi ssion and what the nenbers of the Board here decide.

BZA CHAIR HI LL: Ckay.

MR OTTEN: No, no, no. "' m not asking for an
i nterpretation. I'"'m just asking for affirmation or
confirmation that Exhibit 4 on the zoning record in 13-14 is
your application. By your, | mean DMPED s application for the
MM || an Master Pl an.

MR, SAINDON:. 1'mgoing to refer to my previous
answer . Menbers of the Board, the Zoning Comm ssion order
speaks for itself.

BZA CHAIR HILL: Ckay. Al right. ay. Al
right, let's see. M. Oten, do you have anything you' d |ike
to add in rebuttal ?

MR, OTTEN: Just to understand, rebuttal versus
close? 1Is this a close essentially?

BZA CHAIR HILL: Rebuttal is -- what does OAG
know.

Jacob, | nmean, M. Ritting. Can you explain the
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process --
(Si nmul t aneous speaki ng.)
MR RITTING Yes, hi. Sure, sure, | can answer
that. You've stepped through all of Subtitle Y 407.1. W're
now at F which is rebuttal evidence from the appellant.

That's what the rule says. So ny understandi ng of what

rebuttal evidence is, evidence that the appellant is
providing to rebut any assertions nade by the other parties
in their case in chief.

BZA CHAIR H LL: Ckay. M. Oten, did you hear
that part?

MR, OTTEN: Yes.

BZA CHAIR HI LL: Okay. Do you have any rebuttal
you'd like to give?

MR, OTTEN. Well yes. So the evidence speaks for
itself, we think, inthe zoning order, but 1'd certainly |ike
-- would like to nove the slide deck, if it's not already on
the record, into the record as our rebuttal evidence.

And t hen, you know, | ooking at that evidence it's
cl ear the plans are bei ng changed by the Comm ssion of Fine
Arts right now. They have been changed by Historic
Preservation Review Board. This is all post Zoning O der
13-14 bei ng publ i shed.

And therefore, in contradictionto what the Zoni ng
Administrator is saying, that he should have told the
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applicant, |ook, you've got to go either get your second
stage done of the McMIlan Master Plan or get it nodified
accordi ngly.

That has not happened here, and we have put lots

of evidence on the record show ng that. You know, the Master
Plan is kind of |ike the envel ope of all the parcels.

So yes, Parcel 6 received a consolidated PUD
approval, but it has not -- it's still part of the overal
Mast er Pl an.

And | think that's an inportant note here because,
you know, | guess the -- you know, the -- I'msorry, | just
got a phone call. | had to close that out.

BZA CHAIR HILL: M. Oten, | got you. |'mjust
trying to --

MR, OITEN. Ckay. | just want to namke sure this
is in the evidence. |It's rebuttal.

BZA CHAIR HI LL: Sure.

COMM SSI ONER SHAPI RO 1" mfine with hi mhaving his
slide deck be his rebuttal.

BZA CHAIR HILL: Right. I'"m just trying to
understand that. So | guess I'm looking through ny
procedures again. See, there's rebuttal and then cl osing.

MR, OTTEN. Ch, there is. Ckay.

BZA CHAIR HILL: So do you want to do both now?

MR, OTTEN: Yeah, that's fine. | thinkit's right.
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kay. So -- okay. Qur position is obviously in
support of the appeal. You can tell by the peopl e who signed
up to testify today, but who weren't able to, there's nmassive
support for approving this appeal.

It's clear, Fact No. 1, the overall Master Pl an
for MMII|an Park, as shown in the Zoni ng Conm ssion record
13-14 at Exhibit 4 785 and even 960, which is the Zoning
Order of record 13-14, has shown that the McM Il an WMaster
Pl an received first-stage PUD approval .

Yet the denolition permts are for the entire
Master Plan for the entire site. It kicks off the Master
Pl an. The Zoni ng Adm ni strator knows that he cannot approve
permts until all zoning applications, first and second
stage, are applied for and won and publi shed.

Fact No. 2, the community center on Parcel 6,
whi ch di d recei ve consolidated first- and second- stage zoni ng
approval, is now being changed -- and it has been by the
Hi storic Preservation Ofice and the U S. Conm ssion of Fine
Arts -- beyond what was approved as conditions in Zoning
Order No. 13-14.

Fact No. 3, denolition is a condition of this
Zoning Order 13-14. And therefore, the Zoni ng Adm ni strat or
-- that, by and in itself, pulls it into the zoning regs
because at 702.8 says, you know, nust conform in all
respects, to the plans approved by the Conm ssion including
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t hose conditions.

Those condi tions i nclude denolition, and he knows
that that second stage has to cone back for themto tie a
ri bbon on this whole thing before they can begin denolition
of an entire historic site. This is not denolition just for
Parcel 6, for the community center. This is for the entire
site.

Now we know strict conpliance wth conditions in
the Zoning Commission orders is required by the zoning
regul ati ons according to 11A DCVR 303.1, et cetera. That
nmeans the changes being asked for by the applicant and the
CFA after Zoning Order 13-14 was issued, therefore, need to
be brought into the order whether that's by nodification or
a second-stage revi ew.

Now we believe it is second-stage review because
we believe the Zoni ng Comm ssion anticipated that when they
gave first-stage approval to the Master Plan as cl early shown
in the order.

So because the CFA is going to look at all of
these parcels and change these plans, it my be so
significantly. So a second-stage review would bring it all
together and tie it up.

As when the applicant conmes back wth the
second-stage review of the Master Plan, as required, these
changes to the various parcels can be sumed up in that
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approval .

Only then can permts be i ssued by DCRA accordi ng
to the zoning regul ati ons as shown i n our appeal statenents.
O herwise the applicant wll have to ask, as | said,
nodi fications for each parcel and the changes post facto.

That is not expedient adm nistratively nor does
It make sense. Second stage don't even review the Master
Plan for MM I lan Park because clearly what is anticipated
and required by Zoning Order 13-14; therefore, any issuance
of permts, any permt at 702.8 points out, it's any permt
before this happens is premature, as outlined in our appeal
statenents and in 11X 308.3, 11X 309.2, 11X 309.2, and in 11Z
702.1, 702.4 and 702. 8.

The Zoning Admi ni strator should be well aware of
t hese zoning regulations, and thus not issue the permts.
He has erred. The Zoning Adm nistrator's errors are
furthered with our Claim No. 2 regarding the historic
preservation covenants, which | know vyou've already
apparently rul ed on.

| didn't hear a vote, but we, you know, believe
that that issue is still very nuch ripe under 11X DCWVR 311. 3.
They have not put a |and covenant on the record that is in
full in scope including the existing preservation covenants
and we believe that is also an error.

Thank you very nuch, Comm ssioners. W hope you
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w il affirmour appeal.

BZA CHAIR HI LL: Okay. Al right. ay. Thank
you all very nuch. Thank you all for being here. And |
guess i f anybody has anything else, then | will just let the

Board cone back and let's see where we are.

(Pause.)

MR, YOUNG M. Chair?

BZA CHAIR HILL: Yes.

MR YOUNG | just wanted to note that | spoke with
OG staff, and that slide deck was not in the record.

BZA CHAIR HILL: kay. M. Oten, can you -- SO
M. Shapiro, you were interested in seeing that in the
record?

COW SSI ONER SHAPI RO | woul d defer to counsel,
but my quick reaction is if he wants his rebuttal to be the
witten slide deck that he was proposing to us anyhow, |
don't have any concerns with that.

BZA CHAIR HILL: Ckay. M. Ritting?

MR. RITTING Yeah. | nean the issue is that it
was submtted late. So it's up to the Board to waive its
rules and allow the |ate subm ssion. That's the issue.

COW SSI ONER SHAPI RO But can | -- let ne ask the
guestion differently. He -- I'mnot saying we should all ow
| ate subm ssion of a filing. I''m saying he wants his
rebuttal to be in witing.
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And he essentially already showed us half his
rebuttal anyhow. So | don't see it as a late filing so nuch
as, you know, it's just his rebuttal that he wants to, you
know. We've already heard the --

BZA CHAIR H LL: M. G een, do you have any issues

about the filing?

(Pause.)

BZA CHAIR HILL: | can't hear you.

MR, GREEN. Only insofar as | haven't seen the full
deck. But if it's clearly -- | nean | would object on that
ground, but if it's clearly itens that are already in public

record, then no. But again, | haven't had an opportunity to
| ook at all of the slides.

But if it's just what he's already filed -- if M.
Oten has already filed these, then that's really no
objection. | don't know if DMPED has a position on it.

( Si nul t aneous speaki ng.)

COWM SSI ONER SHAPI RO. He hasn't filed yet. That's
the distinction that the Board was naki ng.

MR, GREEN: M. Shapiro, | couldn't hear.

COMM SSI ONER SHAPI RO Say agai n?

MR, GREEN:. |'msorry, M. Shapiro, are you asking
me a question? | could not hear it. | apol ogize.

COMWM SSI ONER SHAPI RO: | was just responding. |
was kind of stepping on the Chair, but | was just --
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MR, GREEN:. Oh, okay.

COW SSI ONER SHAPIRG:  -- | was respondi ng that
this isn't -- he did not file this.

MR, GREEN. kay.

COW SSI ONER SHAPIRO: So it's nore of a question
as are we okay with -- are you okay with his rebuttal being
t hat slide deck?

MR, GREEN. That's fine. | -- but again, that --
DCRA would be fine with his rebuttal being the slide deck.
If that helps to put a resolution to the particular matter,
then that -- then we woul d be anenabl e.

BZA CHAIR HI LL: M. Saindon?

MR. SAINDON: Thank you, M. Chairman. W agree
t hat DCRA woul d not object to the inclusion of the slide deck

as appellant's rebuttal testinony assuming it's all public

record docunentati on.

BZA CHAIR HILL: M. Oten, can you hear nme?

MR. OTTEN:. Yes. Hi, Chair. Just can | get sone
clarity because I'mnot conpletely -- you're helping me with
the rules today, thank you, but the rebuttal, is that
sonmething that we file later, or am | acquiescing ny right

to do that?

BZA CHAIR HILL: No. We weren't -- so in terns of
the timng, everything was supposed to have been in the
record already. So that's why M. Shapiro is saying that
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your slide deck is late.

However, if it's just things that are in the
public record, then we were going to go ahead and allow it
basically as your rebuttal |ike, you know, so you know, to
help -- | nean basically as your rebuttal, but just to help
us understand your rebuttal, right?

And so ny question to you, is the information that
Is in your slide deck all within the public record?

MR OITEN:. Okay. | was just unnuted. Everything
in the slide deck except for the emails between nyself and
M. LeGant, but that was submtted wth the appeal
statenment. So yes, that's also in the public record.

Everything otherwise is inthe public record. You
can access it online through the O fice of Zoni ng website or
the CFA website. And yeah, | nean it's -- there's no
testinmony or anything |ike that.

BZA CHAIR HILL: Ckay. kay. M. Shapiro, you
have a question?

COMWM SSI ONER SHAPI RO The emails we've already
seen. So it's nmoot as to whether they're in the public
record or not because they're in the public record now.

BZA CHAIR HILL: Okay. So M. Oten, if you want
to go ahead and we'll allow that slide deck to be upl oaded
into the record. M. My, could you please allow that into
t he record?
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MR MOY: Yes, sir. Done.

BZA CHAIR HI LL: Ckay. M. Saindon, | guess |'m
kind of curious on a couple of things. So you know, this
appeal we had gone through -- this has gone on for -- it's
been before us for quite sone tine, and we postponed and did
a variety of discussions today about where we t hought we were
wth sone of the errors that were brought before us.

You nentioned the timng of this, and | guess |
wonder, you know, how -- and | do ask this often of people
that are before us, how the timng portrays to what you're
trying to do.

And t he reason why |'masking this, isthis is our
| ast hearing until our break. And the next tine we're
together again is the 16th of Septenber. So what will a
deci sion one way or the other do if it were the 16th of
Septenber? That's ny question.

MR. SAI NDON: Thank you, M. Chairman. Practically
nothing. | nean | just wanted to put in the record that we
all know the Court of Appeals said in February that the
agencies, particularly OAH, needs to decide expeditiously.

So certainly if the BZA worked all night tonight
and M. Ritting worked hard on a witten decision and i ssued
it tonorrow, we still couldn't do anythi ng because denolition
is stayed, but this is just one piece of the puzzle to get
t he project approved to nove forward.
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So certainly nothing before Septenber 16th as | ong
as the OAHis still dealing with their aspect of this appeal.
And the record --

BZA CHAIR HI LL: Okay. Al right. Ckay. Al
right. Well anyway, thank you very much, M. Oten. Thank
you very much, if you can hear ne.

And from all the appellants, people that were
here, al so thank you very nuch. Have a nice day. Everyone
at DCRA and everybody, bye-bye.

"Il wait for ny Board. Okay. So |I'msorry that
we've got two cases, and |'mgoing to take a break. | nean
do you want to take a break, M. Hart, before you start your
next couple cases? And then I'lIl hear from M. Shapiro --
"' mgoing to hear from everybody.

So the questions -- the question is, are you all
ready to deliberate now, or do you want or need sone tinme?
And | guess the fact is that we're -- yeah. So anyway, SO
"Il start with that or whatever. M. Shapiro, you were
about to ask sonething or say sonething. Wat was it?

COMM SSI ONER SHAPI RO |1've got a tinme crunch. So
setting aside the deliberating now, which | do have an
opinion on, but in ternms of the next case, if we could -- |
just want to nake sure that we can do the -- the case that
|"mon right after this, if it's possible to do that w thout
a break because | think it's going to be qui ck anyhow.
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BZA CHAIR HI LL: Sure. Yeah. That's fine.

COW SSI ONER SHAPI RO Ckay. And in ternms of
deli berating now, I -- | -- you know, ny preference, you
know, ny view, | have not heard anything that feels likeit's
nore conplicated than sonething that | coul d decide on right
now, but you know, | don't have a strong opini on about that,
and the applicant has said it doesn't matter if it's

Septenber. So --

BZA CHAIR HILL: So for ne, | actually would |ike
to be able to I ook at everything and kind of like listen to
everyt hing again, and kind of |ike take a | ook at everyt hi ng
because there was a | ot that was said.

So M. Hart, you are gone. So you don't have any

obj ections, correct?

VICE CHAIR HART: | strongly object to it.

BZA CHAI R HI LL: Okay. Ms. John, are you okay with
t hat ?

MEMBER JOHN: | strongly object, M. Chair.

BZA CHAIR HILL: Al right. You are | oking,
correct?

MEMBER JOHN: I'mfine with Septenber, M. Chair.

BZA CHAIR HI LL: Okay. Al right. So M. My,
we're going to put this on for decision for Septenber 16th.

Ckay.
MR, MOY: The record is closed, correct?
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BZA CHAIR HI LL: The record is closed, the Board
hasn't asked for anything, and then we'll put this on for
deci si on Sept enber 16th.

VICE CHAIR HART: Wth the exception of the one
docunent that he's submtting, or is he not submtting that?

BZA CHAIR HILL: That's right. The appellant was

allowed to submt their slide deck.

VI CE CHAI R HART: Yes.

BZA CHAIR HI LL: And actually --

COW SSI ONER SHAPI RO As rebuttal .

BZA CHAIR HILL: As rebuttal. Was allowed to
submt the slide deck as rebuttal. There should be no new
i nformati on submtted. And M. Young, are you there?

MR. YOUNG Yeah, |'m here.

BZA CHAIR HI LL: You have his slide deck, right?
You have the appellant's slide deck?

MR. YOUNG | do.

BZA CHAIR HILL: So we'll know whether or not
anything new is submtted?

MR. YOUNG Correct.

BZA CHAIR HILL: kay. Al right. And M.
Ritting, if you can confirmthat or whenever that actually
happens, | just want to nake sure that it's very clear that
we want the slide deck that we saw t oday, okay?

MR, RITTING VYes.
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BZA CHAIR HI LL: Ckay. All right. Then that being
the case, then | guess we can call that |ast case that M.
Shapiro is on.

(Wher eupon, the above-entitled matter went of f the
record at 4:51 p.m and resuned at 5:07 p.m)

VI CE CHAI R HART: Wel cone, M. May.

COW SSI ONER MAY: Nice to be here. | have a few
choice things left to say, but I will -- no, I wll say | --
you know, it's been terrific.

| think you' ve done a great job for NCPC. |'ve
seen many people sit in the chair for NCPC over ny way too
many years on the Zoning Comm ssion and you know, you've
really done a terrific job.

And you know, | nmean you're the first tinme that
anybody from NCPC has been the vice chair inny tine. So you
know, you really stepped up and were a -- | think a very
positive and stable force throughout your whole tinme and I'm
going to m ss you.

|"m sure you'll be -- you know, your successor
will be very capable, but, you know, change is hard.

VI CE CHAI R HART: Yeah. You net ny successor?

COMM SSI ONER MAY: | did, yes. Yeah. And I |ook
forward to continuing to work with you and --

VICE CHAIR HART: Definitely.

COWMM SSI ONER  MAY: -- harass you at the podium
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when you are presenting at NCPC

VI CE CHAI R HART: Yes. | await those wonderful
nonments of so it's always sonething.

COW SSI ONER MAY: Yeah. Yeah. Al ways sonething
to say.

VI CE CHAIR HART: Ms. John is back with us?

MEMBER JOHN: Yes, she is.

MR YOUNG M. My, your fan is sounding alittle
| oud today.

COW SSI ONER MAY:  Me?

BZA CHAIR HILL: So I'mgoing to get off, but "Il
cone back at the end.

COMM SSI ONER MAY: Paul , what were you sayi ng?

MR, YOUNG Your fan sounded |oud, but it sounds
better now.

COMM SSI ONER MAY: Yeah. ['mcontinual ly tweaking
t he fan situation.

VI CE CHAI R HART: You gotta stay cool.

COMM SSI ONER  MAY: I''m working so hard |I'm
overheating ny conputer all the tine.

VI CE CHAI R HART: Fast and the furious.

Al right, M. My, you can read in the first --
well, this next case. | guess it's the 20249

MR, MOY: Yeah. Thank you, M. Vice Chair.

The Board is back in session -- hearing session
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for the remaining two cases and the tine is at or about 5:10
p. m

This wll be Case Application No. Vincent
Gal | agher as anended for a special exception under the
Downt own-use requirenents, Subtitle | Section 303.1(a),
pursuant to Subtitle X, Chapter 10, for a variance fromthe
MJ Use G oup Erequirenents, Subtitle U Section 513.1(a)(2).

This would permt an ani mal care and boardi ng use
on the ground floor of an existing m xed-use building, D5
Zone at premses 22 M Street, N E , Square 672, Lot 858.
This was | ast heard by the Board July the 8th.

VI CE CHAI R HART: Thank you. And | think you --
| see M. @Gllagher is here and M. Mrdfin is here, and do

we have the ANC rep here as well? Anyhow it's okay. So --

MR. GALLAGHER: | sent himthe invite. | don't
know i f he could make it.

VICE CHAIR HART: Ch, that's fine. GCkay. So M.
Gal | agher, when you were |ast before us, which was | think
July 8th --

MR GALLAGHER: Yes.

VICE CHAIR HART: -- we heard your presentation.
W gave you sonme direction with regard to the one issue, |

think, that we were kind of struggling with with regard to
t he vari ance request. And that was the exceptional condition

aspect of that.
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And understanding -- we thought that it m ght be
hel pful to hear from the Zoning Adm nistrator in -- and
correct me if I'm wong, but | thought it was you were
| ooki ng for sone sort of determnation letter fromthe Zoni ng
Adm ni strator, so that they could have a -- this is kind of
their official position on it.

| understand that you have -- in reading your
subm ssion, you've net wwth the Zoning Adm nistrator. And
If you could talk a little bit about that, and if you're
expecting to get sone sort of determination letter or if you
had requested it or if you know what that is, that would be
hel pful for me to understand this.

And I'll say that it's -- 1"l just listen to kind
of where we are right now, but | don't know if the other
Board nenbers have anything el se that they'd |ike to add onto
t hat .

MR, GALLAGHER: | -- did you want -- so | submtted
a request to the Zoning Admi nistrator. Unfortunately they
got back to nme on the deadline due to vacations, but M.
Mordfin was able to neet with them and he's joined the
conf erence.

So he mght be able to -- and |I know he all uded
to it in his report. So | would defer to himto give the
position of the Adm nistrator, if you don't m nd.

VICE CHAI R HART: That would be hel pful. And |
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just didn't knowif you had gotten -- and it sounds |i ke you
hadn't actually gotten the determnation letter, but had
conversations with them

MR GALLAGHER: | wrote them | asked themfor a
letter. They got back to nme on the deadline. So | was not
able to get oneintinme, but M. Mrdfin was able to di scuss
it wth themand include that in his report.

VI CE CHAI R HART: We could hear from M. Mrdfin.
That's fine. Good afternoon.

(Pause.)

VICE CHAIR HART: W can't hear you yet, though.

There you go.

MR, MORDFI N: Good afternoon. First, | just want
to say |I've enjoyed, you know, working with you on t he Board,
and | hope you go on to bigger and better things.

As for this case, OP did neet with the Zoning
Administrator. W don't have anything in witing fromhim
but what he did tell us is that he couldn't consider our
nmezzanine to be a floor. So therefore, the variance to that
provision is still necessary.

And so what the applicant did was then revise the
application to include the nezzani ne, and then we eval uat ed
the mezzani ne proposal in the supplenental report that |
filed, which | can go through it if you would like ne to do.
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VICE CHAIR HART: | don't think we need to
necessarily have you read through it. | don't know if ny
fell ow Board nenbers had questions for, you know, you or the
-- Conm ssi oner May?

COW SSI ONER MAY: Yeah. | had one question for
M. Mrdfin. Thank you very nuch, by the way, for the report
and, M. Gallagher, for the updated plans for the space.

M. Mrdfin, when you spoke with the Zoning
Adm nistrator, did you ask the question of whether a
mezzani ne would satisfy this condition that's necessary in
order to avoid having a variance, or did you show himthe
plan for the internediate floor that M. Gallagher provided
in the record?

MR, MORDFI N: We didn't have the plans yet fromM.
Gal | agher. So we did not show those to him | did ask him
if we could -- if we built a nmezzanine within this entire
space, if that could be considered a floor. And we were
informed that it could not be considered a floor, it would
be a nezzani ne.

It doesn't, you know, it takes up l|ess than
one-third of the first floor of that entire building, and so
he ruled that it would be a nezzani ne.

COWMM SSI ONER MAY:  Yeabh. So I nmean this is ny
bi ggest concern is | think the Zoning Adm nistrator is wong
in that interpretation. And | nean it happens every once in
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a while | disagree with the Zoning Adm nistrator, but the
one-third rule applies to the -- not to the building or to
the entire floor. It applies to the roomthat is -- into
whi ch the nezzanine is inserted, right?

So it -- you know, you can't -- | nmean in this
sort of circunstance it would have to be one-third of the
space that M. Gl |l agher had actually -- is actually | easi ng.
If it was only one-third of that, then it woul d be consi dered

a nmezzani ne.

| think it's actually -- it should be considered
a floor. And | think that once the Zoning Adm nistrator
takes a better look at it, |I think they should agree -- |
don't know if they wll because, again, sonetines they
di sagree with me, but -- sol'm-- that's just ny difference
i n opinion on this because | was very -- | was confused about
whet her they would consider it a nezzanine or not. So
anyway, |'Il save the rest of ny thoughts for deliberation.

VI CE CHAI R HART: Thank you.

Board Menber John, do you have any questions for
either the Ofice of Planning or M. Gall agher?

MEMBER JOHN: No. | amstill trying to work ny way

t hrough this.

(Pause.)
VI CE CHAI R HART: Sorry. | keep on like nuting
nyself and then | realize that | need to unmute before |
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start talking. And do you think that you need any nore
i nformation, or do you think you have enough -- do both of
you think you have enough information?

MEMBER JOHN: | have enough information based on
what's in the record.

COW SSIONER MAY: So | think | have enough
information. | nean it would be nice if we had gotten the
Zoning Adm ni strator to | ook at the plans and even, you know,
had sone sort of explanation what their |ogic was.

But | think that based on what |'ve seen and ny
under standi ng of the nezzanine regulations and the Zoning
Comm ssion, | have dealt with the issue of what's a
nmezzani ne, what's not a nezzanine, on a reqgular basis, and
|"mprepared to deliberate on this and to try to nake a case

in favor of the relief that's been request ed.

Soif we'rewllingtogothat far, we'll go that
far and -- you know, there are only three of us. W all have
to agree. If we can't all agree, then | think we have to

defer and wait for nore information.

And then sonebody else is going to have to read
the record to make up for M. Hart's absence. Although M.
Hart coul d conme back for that one case. That has happened.
No? Yeah?

VICE CHAIR HART: M. Hart is not com ng back for
any cases.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




A WD

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

134

(Laughter.)

COW SSI ONER MAY: Not even in Septenber? One
little, tiny case?

VICE CHAIR HART: ['Il say this: that's called a
slippery sl ope. And you do understand that M. HIll is
listening to this, right?

COW SSI ONER MAY: Oh, okay. So he could step in
at a nonent's noti ce.

VICE CHAIR HART: No, no, no. "' m saying he's
listening to you talk and say, well if he can cone back for
t hat case, then there are other cases he can cone back for.

COW SSI ONER MAY: | see.

VI CE CHAI R HART: Yeah.

COWMM SSI ONER MAY: | see. Ckay.

VICE CHAIR HART: | think that the capabl e hands
of my successor, Crishaun Smth, will be nore than enough to
-- actually I don't think we need to go to that |evel, but
| didn't need any other information fromeither M. Mrdfin
or M. @l lagher.

| do appreciate the information that you've
provided so far to us. And | know this is a little bit
strange, M. @l l agher, because we didn't really have you do
a presentation or anything, but we were really kind of
focused on a particular aspect of that. And so that's kind
of where we are. And Ms. John, are you still there?
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MEMBER JOHN: Yes, |I'mstill here. | had to adjust

ny --

VI CE CHAIR HART: That's okay. You just went out,
and | just wasn't sure if you had | ogged on or not.

MEMBER JOHN: Thank you.

VICE CHAIR HART: So | think we can close the
record and -- is the Board ready and -- | have cl osed the
hearing. |s the Board ready to deliberate on this?

And | actually need to ask M. Bassett, OAG can
we deliberate on this today? |I'ma little bit unclear as to
how we do this because of the -- | know that we have had to

separate, in sone instances, the public hearing versus the
public neeting.

But since we didn't really have anybody that we
were looking -- fromthe public that was | ooking to speak,
that's usually the i ssue that we have with having to separate
the two, but M. Bassett, if you could just give nme sone
gui dance on that, that woul d be hel pful.

MR. BASSETT: | believe under your new rules you
can deliberate on this case today.

VI CE CHAI R HART: Ckay. That's fine. That's fine.
I"'mfine with that. | just wanted to doubl e-check. kay.

So thank you very much, M. Gall agher, and thank
you very nmuch, M. Mrdfin. | think we are going to -- as
|'"ve closed the case already, we're going to start
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del i beration. And M. Young, | think we can excuse both M.
Gal | agher and M. Mordfin.

(Pause.)

VICE CHAIR HART: | don't knowif M. Young heard
me. | think he did.

(Pause.)

COW SSI ONER  MAY: Maybe it takes a mnute
somet i nmes.

VICE CHAIR HART: | don't know.

(Pause.)

VI CE CHAI R HART: Still don't know. M. Young, are
you reading ne? Can you hear ne?

MR. YOUNG Yeah, sorry. Wat did you say?
VICE CHAIR HART: | was just excusing M. Mordfin

and M. @Gl l agher.

MR, YOUNG Ckay.

VICE CHAIR HART: Geat. So it sounded |ike the
Board was ready to deliberate. M. My, it seens |like you
are --

COMM SSI ONER MAY: |I'mready to go, yes.

VI CE CHAI R HART: Yeah. Most definitely, please.

COMWM SSI ONER MAY: |'ve been thinking about this
for eight hours now.

(Laughter.)
VICE CHAIR HART: Ckay. So just keep it to about
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| ess than five mnutes, and that will be great.

COW SSI ONER MAY: Absolutely. So the -- you know,
originally when we heard this case, | was very skeptical that
the case could be nmade for the variance for reasons that |
think we were all aware of. The exceptional circunstance is
not clear in this case.

Certainly M. @Gl |l agher had done all of the things
that he could do in order to be able to make use of the
property -- or to, you know, put this use into the property.
It's just that, you know, variance is a high bar for this.

However, | was very encouraged by seei ng t he pl ans
t hat were devel oped, which covered the entire floor with an
internediate floor. And | think |'ve already expl ai ned t hat
| think that that internediate floor is a floor, not a
mezzani ne. A mezzanine is one-third of the area of that
vol unme that is being occupied of the floor area bel ow.

This is not one-third of the floor area, it is the
entirety of that floor area, and it is conpletely separate
fromthe unit next to it. So | think it is -- it is an
i ntermedi ate fl oor.

Now it could raise issues with the FAR for that
building. | nmean if that building is at 100 percent of the
FAR, it could be that the Zoning Adm nistrator couldn't
approve it because, you know, it would exceed the FAR

There's no doubt in ny mnd that it is an
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internmediate floor. | don't -- you know, | appreciate M.
Mordfin's argunent that sone fol ks maybe thought that this
i nternmedi ate floor would be in the spirit of the regul ation,
which is to provide that buffering |evel between what is
potentially a noisy use and the people Iiving above it.

In this circunstance, it's not about the spirit.
| don't really vote on spirit or vote in favor of things
based on the spirit of the regulations. In this circunstance,
| believe that the applicant is taking the right steps to
make sure that it is consistent wwth the zoning regul ati ons
as they've been witten. 1| think they've made a case for the
speci al exception for this use.

And | amwlling to vote in favor for both the
speci al exception and the variance, not because | think the
variance is necessary, | actually don't think it is, but I
al so don't want to make M. Gal | agher cone back again if he
gets sonme different interpretation from +the Zoning
Admi ni strator than what | woul d expect.

So I'mwlling to vote in favor of it because |
do believe it actually neets the zoning regul ati ons, and M.
Gal | agher is entitled to the relief that he has requested.
So I"min favor.

VI CE CHAI R HART: Ckay. Ms. John?

MEMBER JOHN: M. Vice Chair, may | hear fromyou
first?
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(Laughter.)

VICE CHAIR HART: And we're playing sone tennis,
and the ball's in your court. So yeah, | -- | appreciate
that. | did have one question for M. My, though.

Wth regard to the 1/3rd rule that you were
tal ki ng about for the nmezzanines, that is what the Zoning --
that is what is in the zoning regul ations thensel ves or what
the Zoning Adm nistrator actually --

COM SSIONER  MAY: So the definition of a
"mezzanine" in the zoning regulations is that it can be no
|larger -- it's an internmediate floor area, but it can be no
| arger -- to be considered a nezzanine, it is no larger than
one-third of the floor area of the room bel ow.

VI CE CHAI R HART: Yeah.

COMM SSI ONER MAY: Ri ght . And that's inportant
because peopl e want to put in nmezzanines in, you know, spaces
wher e t hey have spare height. They can put in that nezzanine
and get a loft and a bedroomat the top of their house or --

VI CE CHAI R HART: Uh- huh.

COMM SSI ONER MAY:  -- in a penthouse or something
| i ke that without it being considered a floor. But once you
go over that one-third, it's no longer considered a
nmezzanine, it's considered a floor.

VI CE CHAIR HART: Yeah. kay. Thank you. So in
| ooking at this case, | think the exceptional condition issue
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I's probably the -- you know, the one issue that we kind of
focused on. | appreciate the applicant went to the ZA and,
you know, got sone idea about what -- how they saw the
proj ect.

| think you're right, Conm ssioner May. It would
have been helpful if the applicant would have the plans
before the ZA because then it would -- you would know t hat
they're not talking about a hypothetical, they're talking

about, you know, this kind of on the ground and | am nobst

definitely supportive of the special exception.

The variance, |'mstill -- 1 think that the --
because the variance is for the owner of the building and not
necessarily the applicant, that's where | kind of have the
| ssue.

The owner of the buil ding, you know, they have --
there is an exceptional condition for them | feel for the
applicant. | understand that they have that particul ar
concern. I'mjust -- they're trying to kind of deal with the
i ssue that's kind of before them

| will say | thought that there was a possible
re-zoning that may be necessary or starting to be di scussed
about this particular issue. And | don't know if you're
aware of that or if you had any insight on that?

COW SSI ONER MAY: The text anmendnent ?

VI CE CHAI R HART: Yeah.
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COW SSI ONER MAY: |'m not aware. | nmean it
certainly could be possible because it's cone up. This is
a topic that conmes up regularly and --

VI CE CHAI R HART: Yeah.

COW SSI ONER  MAY: -- there's such demand for
these kinds of facilities that | think the regul ations
continue to evolve, but | don't know of anything specific.
But you know, |'ve got, | don't know, maybe 15 zoni ng cases
at the nonent. So | don't --

VI CE CHAI R HART: Just 5,000, you know.

COW SSI ONER MAY:  Yeah.

VICE CHAIR HART: So that's kind of where | am
|"mnore -- I'"'mnot in support of the variance, but it's not
a strong denial, | guess. |I'mon the fence withit, | guess,
is what |'m saying and 1'd like to hear from Board Menber
John.

MEMBER JOHN: So | was trying to pull up the
drawi ngs and | couldn't. |'ve just been having technical
i ssues all day with my second conputer. But do the draw ngs
show separate entrance for the nezzanine? | mean do you have
to access it through the first floor?

COWM SSI ONER MAY: Yeah. There are two stairways.
There's a front stairway and a back stairway --

MEMBER JOHN: Is the back --

COMM SSI ONER  MAY: -- and it's from the space
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bel ow.

MEMBER JOHN: So they -- okay. So it's -- both
entrances are fromw thin the space.

COW SSI ONER MAY:  Yes.

MEMBER JOHN: So you know, |'ve had difficulty with
this special exception criteria since |I've first heard it.

The only thing that's different here is that now,
| guess, the application before us is an application wwth a
nmezzani ne. And so the question is, does that nmake it an
exceptional condition because it is a space with a nezzani ne?

And you know, | support the application, but
having difficulty with the -- with creating a new principle
her e.

And so | really think we need a text anendnent
because this is going to keep happening in the city because
next to, | guess, day care centers, | think, you know, places
for dog groom ng and boarding are just really needed, you
know.

Sol think -- I don't know. | struggle with these
cases. So | wll leave it to M. My to convince ne that
this is not a situation where we're not creating a new rul e
that could be applied across the board. And in that case,
it really isn't an exceptional condition.

COMM SSI ONER  MAY:  Yeah. Well certainly the
actions of the Board of Zoning Adjustnent don't, in effect,
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constitute any kind of change in the zoning regul ations,

right? W can't nmake our deci sions here and t hen expect that
that's going to have a ripple effect in other cases.

That is up to the Zoning Conm ssiontorewite the
rules and they may well do that. | nmean | think ny thinking
about the special exception -- or, sorry, the exceptiona
condition here has to do -- actually goes back to that
question of the issue of a, you know, inserting this floor,

right?

And |I'm noving away fromcalling it a mezzanine
because it's not a nmezzanine in zoning ternms. Thi s
internediate floor, if the -- if creating this internediate
fl oor actually did cause sone -- cause the project to exceed
the -- or the building to exceed its FAR that for nme gets
cl oser to that exceptional circunstance, right, because it
-- you know, if you try to conply with one part of the
regul ations, which is to have that second floor, but it
causes a need for other -- for FAR relief, you know, as a
result, | nean | think that that's where the special -- the
exceptional condition kicks in for the owner of the buil ding,
ri ght?

It'sinorder to-- 1 nmean it has inplications for
the entire project and not just for this individual space.

Sol mean I'Il admt it's not the strongest, nost
| ogi cal case, but that's, you know, that's kind of what we
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have to deal wth sonetines in the Board of Zoning
Adj ust nent .

And | think, again, in this circunstance, | do
believe that what is being proposed here actually is
consistent wwth the conditions that are required to approve
this use by special exception.

| mean we coul d nake the decision only on that --
| nmean make a decision to approve that alone and see if M.
Gal | agher can, you know, convince the Zoning Adm nistrator
that he should agree with ne and see what happens there.

Maybe we coul d hold the variance in abeyance for
the nonent. |In case M. @&l lagher has to conme back, he woul d
not have to file a new case | think. | don't know. | nean
maybe we need M. Bassett to weigh in on that, or M. My.

But you know, we could grant part of that relief
today and if that gets themover the finish line, great. |If
not, then M. @Gall agher could cone back with -- either totry
to further nmake the case, or with the owner in hand to
further make the case, or to nodify the relief, if that's
necessary.

VI CE CHAIR HART: Yeah. | nmean | think that --

MR. BASSETT: Hell o.

VI CE CHAI R HART: -- it would be a nodification
for this. If the -- | nmean because we would have to -- we
woul d have an order by the tinme -- you know, for -- you woul d
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have to have the -- M. Gall agher woul d have to have an order
fromthe BZAin order to, you know, kind of bring the project
bef ore the DCRA.

And for themto have that, there has to be -- this
has to be -- there has to be sone finality to this process.
So in ny mnd, they wuld have to cone back for a
nodi fication if we only approve the special exception and
deferred on the -- or | don't know what we would do with the
vari ance, but --

COW SSI ONER MAY: Well at least in the Zoning
Commi ssi on we have made, you know, separate deci sions.

VI CE CHAIR HART: Yes. Oh, yeah, yeah. Yeah, we
can. |I'mjust saying that it's -- we could nmake that in the
-- as part of the order.

But if they wanted to cone back with the -- and
say yes, I'd like to have a decision on the variance, then
| -- that would have to be a nodification of the order that
had been already issued, which would be to approve the
speci al exception and defer on the other areas.

COW SSI ONER MAY: |'m not sure that we coul dn't
just do a conplete order just on the special exception. But
| don't know, maybe M. My -- M. My turned his canera on.
Maybe he's got sonmething to say.

VI CE CHAI R HART: Hopefully. M. My?

COMWM SSI ONER MAY: May he's just | ooking at us.
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MR MOY: Yes. Well as M. My has nentioned, |
mean the Board has on occasion approved in part and denied
In part. So that's always an option.

Al though | don't advocate that because | tend to
go fully one way or the other, but that's ne. Oher than
that, the other option is to delay on this to give the
applicant tine to get the i nformati on and a response fromthe
ZA.

COW SSIONER MAY: So | was not advocating
approving in part and denying in part. | was suggesting that
we approve in part and | eave the variance for the case open
for future decision, which is a very unusual thing.

But | don't -- | nean | don't see why we coul dn't
do that particularly since we're probably talking about a
summary order since there's no, you know, O fice of Planning
is in support and we don't have any opposition.

MR, MOY: Well there's another option here which
| haven't really seen. The applicant could withdraw his
request for the variance.

COMM SSI ONER MAY: Well true. I'mtrying to avoid
hi m having to go through nore trouble in the future, but |
think we m ght eventually have to hear from him

MR, MOY: Ckay. That's true.

COMWM SSI ONER MAY: M. Bassett, do you have any
opi ni on on whet her we coul d approve t he speci al exception and
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then | eave the variance case open?

MR BASSETT: | would have to | ook at this further,
but ny initial interpretation is that the Board approves or
denies applications, and therefore I don't think there is
| eeway there for the Board to defer part of an application
until a later date.

They woul d have to deci de on t he whol e application
as it is presented to them by the applicant.

COW SSI ONER MAY: Ckay. Well 1"l give up on that

t hought then. Maybe we should hear from M. Gall agher about

what he prefers to do. It looks like he's actually raised
hi s hand.
VI CE CHAI R HART: Yeah. Go ahead, Ms. John.
MEMBER JOHN: | think we can defer the decision to
see if there's any novenment with the ZA, and naybe

potentially there's a text anendnent at sonme point.

COMM SSI ONER MAY: Yeah. That could take a | ong
tinme. |"m very interested to know whether M. @Gll agher
woul d prefer that we just decide the whole case today. 1In
whi ch case, we could --

VICE CHAIR HART: M. Young, can you bring M.
Gal | agher back? And | guess |I'm going to now reopen the
case. M. @Gll agher, wel cone back.

MR, GALLAGHER: Thanks. Sorry, |'ve been -- |
wanted to get back and answer some of your questions.
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VI CE CHAI R HART: Sure.
MR GALLAGHER: If you wanted to bring back M.
Mordfin, | know he had witten up a change to the actua

zoning code. He had not had tinme to put it before you guys

I n July, but he was thinking about doing that this fall. So
I f you want to bring himback, he can testify to that.

And then | prefer to just try and get a whole
deci si on here. And whether you -- like | said, | believe
It's under the special exception. | don't need the vari ance.
If you could just abstain fromthe variance vote or just set
it aside, 1'd be perfectly fine with that.

VICE CHAIR HART: | think it would be hel pful if
you actually withdrew the variance request. That wll be
com ng -- because this is a self-certified application. So
this is your, you know, application before us.

If we do that, then we can nost definitely decide
it. | just -- | think it would be cleaner if we did it that
way .

MR, GALLAGHER: | can absolutely, yeah, --

VICE CHAIR HART: Al right.

MVR. GALLAGHER: -- strike the variance
application.

VICE CHAIR HART: | think we've gotten the
information that | need and | appreciate your com ng back,
M. Gl l agher.
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MR GALLAGHER: One nore thing. About the
floor-to-area ratio, according to M. Mrdfin, because it's
a downtown zone, that was not an issue with the building.

VI CE CHAIR HART: Okay. Good to know.

COW SSI ONER MAY: Ckay.

VICE CHAIR HART: Appreciate the information.
Thank you.

MR, GALLAGHER: Sure.

VI CE CHAI R HART: Ckay.

MEMBER JOHN: M. Vice Chair, before M. @l l agher
goes --

VI CE CHAI R HART: Sure.

MEMBER JOHN: -- do we not need to anend his
application on the record to withdraw the variance request
bef ore we coul d deci de?

VI CE CHAIR HART: That's fi ne.

MR, GALLAGHER: |' mhappy to, yeah, officially say
| would like to wi thdraw ny application for an area vari ance.

VI CE CHAI R HART: Thank you very nuch. And M.
Moy, do we need to have that in witing? Do you need an
updat ed self-cert?

MR, MOY: Yeah. | was going to nention that.

VI CE CHAIR HART: Ckay. So get a self-cert, M.
Gal | agher. | f you could get that to us by tonorrow, that

woul d be hel pful --
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MR, GALLAGHER: Sure.

VICE CHAIR HART: -- but | think we can decide
this today.

MR, GALLAGHER: Ckay.

VI CE CHAI R HART: Excellent. Thank you all. Thank
you very nmuch, M. Gallagher. And you can dismss -- M.

Young, you can dismss M. Gallagher.

Ckay. So | think we're -- it sounds like we're
i n agreenent. | can nmake a notion to approve Application No.
-- well | guess | have to say this is now a changed

application.

Approve Application No. 20249 of  Vincent
Gal | agher. | guess this is as anended to -- pursuant to 11
DCVMR Subtitle X, Chapter 9, for a special exception under
Downt own- Use requirenents for Subtitle | 303.1(a), and -- or
to permt an ani mal care and boardi ng use on the ground fl oor
of an existing m xed-use building inthe D5 Zone at prem ses
22 M Street, N E., Square 672, Lot 858.

And do | have a second?

MEMBER JOHN: Second.

VI CE CHAI R HART: M. My, could you do aroll call
vot e, please.

MR, MOY: Yes. Thank you. So when | call your
nanme, if you would pl ease respond with a yes, no, or abstain
from the notion nade by Vice Chair Hart to approve the
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application only for the speci al exceptionrelief as anended.
And seconding the notionis Ms. John -- oh, wait a mnute --
yeah, seconded by Ms. John. So Zoni ng Conmi ssion Peter May?

COMWM SSI ONER MAY: Yes.

MR MOY: Ms. John?

MEMBER JOHN:  Yes.

MR. MOY: Vice Chair Hart?

VI CE CHAI R HART: Yes.

MR MOY: Staff would record the vote as 3to O to
2. This is on the notion of Vice Chair Hart, seconded by M.
John. Also in support Zoning Comm ssion Peter May. W have
a Board seat vacant and one Board nenmber not participating.
Motion carries 3 to 0O to 2.

VI CE CHAI R HART: Excell ent. Thank you. kay.
| guess it's the last case that we have, which is 20186.

MR, MOY: Yes. Thank you. So that woul d be Case
Application No. 20186 of Elisabeth Hando, as amended, for
speci al exceptions under the R-Use group requirenents,
Subtitle U Section 203.1(h), and under Subtitle C Section
703.2, from the mninmum parking requirenments, Subtitle C
Section 701.5, to convert an existing expanded child
devel opment honme to a new child devel opnent center with 20
childreninthe R 1-B Zone at prem ses 240 Quackenbos Street,
N. E., Square 3719, Lot 24.

This case was last heard by the Board at its
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hearing on July the 8th.

VI CE CHAI R HART: Ckay. W have the fol ks that are
her e. | am getting a |lot of feedback sonewhere. ' m not
really sure who is the -- oh, it stopped.

kay. So we've |last heard this case on July 8th
and we have quite a long -- okay. |s there soneone talking
In the -- who's actually speaking right now? M. Young, do
you see who's -- is there sonebody el se on the phone that's
] oi ned us?

MR, YOUNG Yeah. | just nuted them sorry.

VI CE CHAI R HART: Onh, thank you. No, that's okay.
| just kept on hearing them and | couldn't figure out who

was tal king there.

So we |last heard this on July the 8th. And at
that point, we were -- we had heard fromthe applicant about
their project. And if you could -- Ms. Hando, wel cone to the

neeting. | guess | should go through and see -- just have
fol ks introduce thensel ves.

So Ms. Hando, we can start with you. Wl come.
| f you could just introduce yourself.

M5. HANDO. Yeah. Elisabeth Hando, the applicant.

MR. DAVIS: M chael Davis is here also in the same
room

VICE CHAIR HART: Ckay. And M. Davis, you are
just helping -- you're helping with Ms. Hando, correct?
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MR, DAVIS: Yes. Yes.

VI CE CHAIR HART: And we have M. Dorsey.

(Pause.)

VI CE CHAIR HART: You're on nmute. So | cannot --
| can't see you. So | don't know if you're speaking or not.

(Pause.)

VI CE CHAI R HART: Hell o? M. Dorsey. Are you with
us, M. Dorsey? GCkay. W'IlIl conme back to M. Dorsey.

Ms. Brooks, can you hear ne?

M5. BROOKS: Yes, | can hear you. | am here.

VI CE CHAI R HART: kay. I f you could introduce
yoursel f pl ease.

M5. BROOKS: Yes. ' m the ANC Conmmi ssioner for
4B08 in which Ms. Hando's facility will be | ocated.

VI CE CHAI R HART: Wl cone, Conm ssi oner.

M5. BROOKS: Thank you.

VICE CHAIR HART: And | don't know if we could --
if M. Dorsey is there right now. Can you hear nme, M.
Dor sey?

(Pause.)

VI CE CHAIR HART: M. Dorsey, can you hear nme?

MR. DORSEY: Yes.

VI CE CHAI R HART: Ckay. | can't see you. So |
wasn't sure if you were listening to us at this point.

MR, DORSEY: Yes. | can hear you, but ny video is
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not wor ki ng for sone reason.

VICE CHAIR HART: That's okay. | just wanted to
make sure that you were able to -- we were able to speak to
you.

MR, DORSEY: Yes. | --

VICE CHAIR HART: If you could nmute your phone?
Thank you. There's a | ot of feedback, and it's hard to hear
when there's as nuch feedback com ng through the |ine.

So as | said, we last heard this case in early
July. And at that point, there were -- there was, | guess,
some changes, Ms. Hando, at |least to the relief that you were
requesti ng.

If you could talk about that a little bit, that
woul d be hel pful. And | -- we can start with that, and |
don't know if ny fell ow conm ssioners have any questions --
any ot her questions for M. Hando.

Doesn't look like it. Okay. M. Hando, if you
could talk about the relief that you' re requesting now, the
change.

(Pause.)

VI CE CHAI R HART: There we go.

M5. HANDO Yeah, the change was the side yard.
So we requested to renove the relief on side yard because we
renmoved the cover. The cover for the ranp wasn't a
requirenent. So now we get a new neno from DCRA for two
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speci al exception, the parking and the day care center.

(Pause.)

M5. HANDO | can't hear you.

MR DAVIS. W can't hear you.

VI CE CHAI R HART: Thank you. Thank you very nuch.
| was on nute. l'm sorry. | must because |'ve got a fan
goi ng on and sonetines it's a little |oud.

So thank you very nuch for that, and | understand
your -- the changes that you are now proposing. So you're
seeking less relief. That's what's the change.

And | see that we have the O fice of Planning here
as well, Ms. Brown-Roberts. How are you?

M5. BROMN- ROBERTS: |'mfine, thank you, M. Vice
Chai r.

VI CE CHAI R HART: Yeah.

M5. BROWNROBERTS: |'m sorry, ny video isn't
starting. | don't know --

VICE CHAIR HART: | can hear you. |It's fine.

M5. BROAN- ROBERTS: kay. | think the video is
j ust com ng up.

VI CE CHAI R HART: There you go.

MS. BROWN- ROBERTS: All right.

VI CE CHAI R HART: Hel l o.

MS. BROWN- ROBERTS: Hi .

VI CE CHAI R HART: So you' ve seen t hat t he appli cant
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has changed the relief, and I think you had suggested that
t hey make that change to the --

M5. BROWN- ROBERTS: Yes, they did. Yes. After
conversations with DCRA and -- they concluded that the side
yard was not necessary since it wasn't covered.

And so basically we remain in support, as stated
I n our report, and just less the side yard di scussion.

VI CE CHAI R HART: Under stood. Thank you very nuch.

M5. BROWN- ROBERTS: Ckay.

VICE CHAIR HART: Do the Board nenbers have any
guestions for the Ofice of Planning? ay. Not seeing --
| don't know if you're tal king, but --

MEMBER JOHN: | amtal ki ng.

VI CE CHAI R HART: Ckay.

MEMBER JOHN: | want to ask the applicant to
address sone of the neighbors' concerns about the drop-off
and pi ckup, and how she woul d address traffic issues.

| believe | saw a presentation in your package
t al ki ng about how you could mtigate those potential adverse
| npact s.

VI CE CHAI R HART: This is directed towards you, Ms.
Hando. If you could talk a little bit about the -- how
you're going to address the traffic concerns that the
nei ghbor hood has expressed.

MEMBER JOHN: If M. Young could put that up on the
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screen so we can see it and she can step through it.

VI CE CHAIR HART: Do you know whi ch exhibit that
is, Ms. John?

MEMBER JOHN: No. My conputer isn't working.

(Pause.)

VI CE CHAI R HART: And we can't hear you, Ms. Hando.
You're nuted right now.

M5. HANDO Okay.

MR DAVIS: They want you to explain. Just go.
It wll be alright.

M5. HANDO COkay. | just wanted to go down with
the slide on parking. So because on parking, | decided to
have sonmeone outside to -- okay. This is the slot. This is
where | am

Two- page report is -- so we decided to have a --

we decided to have a drop-off and pickup plan that we w |

have soneone outside when parent drop and -- drop the kids.
The person will just facilitate taking the kids outside.

W don't really need parents who conme in the
facility once they drop the kids. So the traffic can be --

we won't have traffic issue during the drop-off. So once
t hey drop, sonebody will be picking themup and take themto
t he room

And al so we planning to address the issue to the
parent during the orientation, nmake sure the parents get to
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understand the parking and the drop-off and pickup policy.
So we going to have it in the parent handbook and the
website. And during the orientation as well, we will explain
to the parent how they can -- they're going to be dropping
ki ds and pick up kids during the pickup and drop-off tine.

VI CE CHAI RPERSON HART: And Ms. Hando, this plan
you're |looking at is on page 21 of the PowerPoint. |Is that
what you're | ooking at?

V5. HANDO Yes, that's -- yes, two pages down
before the | ast, yes.

VI CE CHAI RPERSON HART:  Ckay.

MS. HANDG So like | explained, nunber three,
where all this design is a staff menber, we're going to be
there at the intersection of Quackenbos and Third Street to
wel cone the parents and the kids. So they'll be picking up

the kids and take themto the classroom And al so, nunber

four, we talk about orientation for the parent. W will
explain to them how the parking plan will work so that they
won't be confused. And also, we are tal ki ng about car pool,

so for parent, really needs to -- all live in the sane area,
they can use car pool. And we have a lot of famly in the
nei ghbor hood, so the wal ki ng di stance, the parent can just
wal k and drop the kids, because sonetines we also have
parents that work, that they just -- they live next to the
daycare, but | think I wll explain to them that in the
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future, they need to just wal k than drive the car, naybe cone

alittle bit early and drop the kids before -- or going hone
to take the car for work, because nbpst of themlie in the
nei ghbor hood so --

VI CE CHAl RPERSON HART: Yes. | --

M5. HANDO: -- that wll be --

VI CE CHAI RPERSON HART: -- | think | understand.
Board Menber John, did you -- would you |Ii ke another -- sone
other -- do you have any other questions for the applicant?

MEMBER JOHN:  That's hel pful for now, thank you.

VI CE CHAI RPERSON HART: And foll ow ng up on that,
Ms. Hando, do you have a -- the parking for the parents would
be -- they're dropping off in front of the building you're
saying, right?

M5. HANDO.  Yes.

VI CE CHAlI RPERSON HART: Ckay. And -- okay, |
think | wunderstand that. And the very younger -- the
youngest children know they still -- you still allow the
parents to cone in? You' re |ooking at --

M5. HANDO  Actually --

VI CE CHAI RPERSON HART: -- six weeks. That's --
those are really, really young kids.

MS. HANDO  Yes.
VI CE CHAI RPERSON HART: They're infants.

M5. HANDO Yes. Actually, they cone with the car
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seat, so we have a space for the car seat, so we just pick
up the kids in the car seat and take themin. But even now
with the COVID, the new regul ation, at RC, parents are not
allowed to cone in. So they have to call like five mnutes
ahead of tine, and then we have to get kids fromoutside and
take themin. So they don't have to, and we are planning to
schedul e orientation or a neeting. |f parents want to cone
I n, we have to have |i ke one parent at atine, so we're going
to be having a neeting, and plan any neeting with the
parents.

VI CE CHAI RPERSON HART: Ckay. | think |
under st and. Ckay. Do the Board nenbers have any other
guestions for Ms. Hando?

No. Okay. And Conm ssioner Brooks --
MS. BROOKS: Yes.
MR, COX: -- did you have any questions for the

O fice of Planning or Ms. Hando?

M5. BROCKS: | have a question with regard to the
-- put ny headset and |I'm not actually on the headset.
That's hilarious -- | have a question with regard to the
traffic plan, because Quackenbos -- |'msorry, not Quackenbos

-- but you can't turn from New Hanpshire Avenue onto
Quackenbos in the rush hour, and you can't -- and Third
Street is "One Way" or "Do Not Enter" during the rush hour
near Quackenbos. So I'mnot quite clear on how these cars
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woul d be coming wthout having to either nmake sone type of
U-turn or illegal turn to get onto the street. |'m having
trouble visualizing that.

M5. HANDO. |'mgoing to answer to that, because
It's actually perfect when the -- the One Wy hel ps a | ot on
t he parking, because that One Wy will be facilitating the
traffic actually, because when parents cone to the daycare
right now, they use Third Street. They turn right on
Quackenbos, and drop the ki ds, and conti nue to New Hanpshire,
and take -- and continue and go. So One Way is really
perfect for us, really. It helps us a lot. W don't have
any traffic on Quackenbos in the norning because of One Way.

M5. BROCKS: kay. And could you al so define the
communi ty when you say that, you know, we have nei ghbors --

we have fol ks in the nei ghborhood that are using the school ?

| think our definitions of neighbors are different in that
| think you're using sort of Ward 4 nuch nore broadly than
| am

M5. HANDO. Yes. | was planning to -- actually,
we have a child on Third Street and N chol son, W have
children by Third and Nichol son, by Walmart. Walmart is part
of the comunity, so | have two kids living next to the
VWal mart, and next to the school -- LaSalle School on Madi son
Street, | have another child there. Down form ny house on
East ern Avenue and Quackenbos, | have sonebody here -- there,
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too. So it's in the community, and | can connect you for
those -- to those famlies if you want to talk to them

VI CE CHAI RPERSON HART: | didn't know if you had
any ot her questions, Conm ssioner Brooks.

M5. BROOKS: Not right now.

VI CE CHAI RPERSON HART: Ckay. Comm ssi oner
Brooks, did you have any --

MS. BROCKS: Actually, M. Hart, | do have on
ot her questi ons.

VI CE CHAI RPERSON HART:  Sure.

M5. BROCKS: Because just -- is |I'm picturing
Third Street. You can't turn left onto Third or right --
| eft from Maryl and on New Hanpshire Avenue or right from DC
onto Third Street during rush hour in the norning. So |
don't wunderstand. | still don't understand how they're
getting on Third Street to turn right on Quackenbos unl ess
they're making illegal turns.

M5. HANDO. So what parent -- because nost of ny
parents already know the system they go down on New
Hanpshire and turn right on R ttenhouse -- and turn left on
Rittenhouse, or right on R ttenhouse when they cone from

Eastern Avenue. So if a parent conmes from Eastern Avenue,

they will turn right on Rittenhouse and left -- then right
on Third Street. They'll use Rittenhouse, nobst of them
M5. BROOKS: Okay. |I'mnot sure that's a |egal
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turn, but I'lIl let that --

M5. HANDG It is.

M5. BROOKS: -- point go.

MS. HANDO It is. On Rittenhouse, by the
(sinmul taneous speaking) --

M5. BROCKS: It'sillegal toturnon Third Street.

M5. HANDO -- by -- yes, by the liquor store,
yes. On R ttenhouse --

M5. BROOKS: Right.
M5. HANDO -- that's how they --
VB. BROCKS: So Third Street is before

Ri ttenhouse, before the liquor store.

M5. HANDG:  Wien they come --

M5. BROOKS: That is an illegal turn --

M5. HANDG -- when they cone --

M5. BROOKS: -- onto --

M5. HANDO -- when they cone fromEastern Avenue,

they use Riggs Road, they turn right on Eastern Avenue and

| eft on Rittenhouse, and then they can turn right on Third
Street -- left on Third Street, sorry.

M5. BROCKS: Ckay. So now you're comng from
Ri ggs Road and not from Eastern and New Hanpshire?

M5. HANDO. |'msaying yes -- yes, |'msaying --
| said -- | was saying that Eastern Avenue, they use Eastern
Avenue. If they come from Ri ggs Road by Wal mart, they can
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just go ahead and make that turn. Yes. That's how they do.
They use Wal mart. They turn around in front of Walmart, and
they --

M5. BROCKS: So then they can't -- if they're
coming fromthat direction, they couldn't be nmaking a right

turn onto Quackenbos. That has to be a left turn.

M5. HANDO  They are not nmaking a right turn on
Quackenbos.

VI CE CHAI RPERSON HART: Hold on for a second.

M5. HANDO: | did not say Quackenbos. | said --

VI CE CHAlI RPERSON HART: Hold on a second.

M5. HANDG -- Rittenhouse.

VI CE CHAI RPERSON HART: Ms. Hando?

M5. HANDO.  Yes.

VI CE CHAI RPERSON HART: Ckay. So we're talking
a | ot about the driving and how we're doing -- and how we're

getting here.

M5. HANDO.  Yes.

VI CE CHAI RPERSON HART: Let's assune that people
are actually using their correct turns, they'd be able to get
in there? Ckay.

M5. BROOKS: Ckay.

VI CE CHAI RPERSON HART: That's --

M5. BROCKS: The reason --

VI CE CHAI RPERSON HART:  Yes.
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M5. BROOKS: -- the reason that woul d be a concern
to us is because there's already an i ssue with peopl e nmaki ng
illegal turns wth -- you know, separate from the daycare,
there's a traffic issue on Third Street. W don't -- we've
al ready been working with DDOT with regard to traffic-cal mng
nmeasures in that area, and we certainly don't want to do
anything else that aggravates the traffic-cal mng concerns
on the street.

VI CE CHAI RPERSON HART: Ckay. | understand that.

M5. BROOKS: And so that's the purpose of ny
guestion, really, because we need to get to the bottomof how
they're getting there, because if they're doing sonething
t hat aggravates what we're already trying to address, that's
not going to be hel pful.

M5. HANDO  Actually --

M5. BROCKS: | can leave it at that.

VI CE CHAI RPERSON HART: Thank you very mnuch.

M5. HANDO. -- actually, | explain because al so,
it was the DDOT reports, it wasn't an issue, because DDOT
knows about the traffic.

MR, DAVIS: And they approved.

M5. HANDO: And then approved it.

VI CE CHAI RPERSON HART: Ckay. Ms. -- Conm ssi oner
Br ooks?

M5. BROOKS: Yes.
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VI CE CHAI RPERSON HART: Di d you have anyt hi ng t hat
you wanted to say? | know those were questions that you were
asking. D d you have any -- you all took a vote?

M5. BROOKS: W did. W had a neeting Mnday,

July 27th. 1t would -- you know, how we -- how this was back
on our agenda. W reviewed that and there was the
opportunity -- sone opportunity for comments. The neeting

was very |long already, and we had al ready heard the position
of the residents just, you know, as you had. W weren't --
there wasn't new information. It was a matter of voting on
the existing information.
And | noticed, when | was looking at the exhibits in
preparing for this neeting, there were sone itens that
contradi cted sonme of the things that are in that resol ution.
And so what | would point out is that we submitted a
resolution; although we initially provided a letter of
support, obviously, things have changed. And so the
resol uti on that was presented before the Commi ssion and t hen
subsequently voted was a |etter of opposition based on the
t hi ngs that have transpired over the | ast year-and-a-half.
And while -- | know Ms. Hando's aware of that
resolution and responded to it and submtted to BZA
comentary that the plans were subnmtted to the -- the plans
for the construction on the property were subnmtted to the
ANC. And | continue to dispute that point. There were eight
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out of nine Conm ssioners present, and none of themare under
the inpression that they' ve seen the nost recent plans and
voted on those plans. Wat was discussed was a letter of
support to increase a hone daycare, not to vote on the
property itself. And so there's a distinction there, and |
want ed to neke that point.

VI CE CHAI RPERSON HART: Yes. | under st and. I
think you nade that point, actually, at the -- at our | ast
hearing that there was a description of the project that the
ANC was in approval of that was basically a -- having nore
children be included in there, in the daycare. And what is
before the BZA is a -- there is a -- there are additions
bei ng added to the building, and at the |ast hearing, you
were noting that that was not your understanding of the
project. There are additional children, but there was al so
this addition to the house. And | understand that the ANC,
you know, went back and had a -- took a different vote on
t hat --

MS. BROOKS: Yes.

VI CE CHAl RPERSON HART: -- after finding out the,
you know, the full extent of the project. So | appreciate
t hat .

Do Board nenbers have any questions for the ANC?

MEMBER JOHN: Yes, just a couple. So in your
| atest neeting, did you talk about the expansion by nine
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students and whether there would be any potential adverse
I npacts fromthe expansi on?

M5. BROOKS: So what we discussed in the neeting
was that while everyone supports, you know, children and
understands the need for daycare, and many of the
comm ssioners have children and, you know, wuse daycare
facilities, that we felt that we were duped, in a sense, in
that we were asked to support an increase of 20 students to
a hone daycare because ultimately, there was the intention
to add onto the property once it was approved to 20, and t hat
wasn't conveyed to everyone -- or once there was support for
20, and that wasn't conveyed to everyone. By "everyone," |
think | mean, you know, commi ssioners and resident and
resi dent associations in the nei ghborhood.

So yes, there had been sone di scussi on about t hat
and, you know, what was said in the neeting was there are
ot her nei ghborhood | ocations where a larger facility could
work and is applicable. Even in that area by the WAl mart,
whi ch i s wal ki ng di stance fromMs. Hando's hone, there woul d
be the opportunity to have, you know, a nmuch larger facility
in what is nore of a business area as opposed to in her hone
and turning that into a business.

MEMBER JOHN: So you are --

M5. BROCKS: That answered your question,
Conmi ssi oner ?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




A WD

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

169

MEMBER JOHN: Yes. The ANC s objectionis not to
havi ng t he daycare center but to having it in this | ocation.

M5. BROOKS: Yes and no. The -- it's going from
a hone daycare to a daycare center --

MEMBER JOHN:  Yes.

M5. BROOKS: -- and she's not planning to live,

and that's the objection, right? If it were going to be a

honme center with an i ncreased number of children, and she was
still going to be in the hone, and it wasn't going to be
primarily a business and not a hone, | think there woul d have
been nore support for that by both the Comm ssioners and the
nei ghboring -- the nei ghbors who currently oppose.

MEMBER JOHN: Ckay. Thank you.

VI CE CHAI RPERSON HART: (Okay. Does the applicant
have any questions for the ANC?

MS. HANDO Yes. My question -- this is not
really a question. It's -- | need to just address sonet hi ng
about -- oh --

VI CE CHAI RPERSON HART: Actually, it's not --

M5. HANDG -- oh, question.

VI CE CHAI RPERSON HART: -- this is not an
opportunity --

M5. HANDG  Ckay.

VI CE CHAI RPERSON HART: -- to --

M5. HANDG  Ckay.
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VI CE CHAI RPERSON HART: -- it's asking questions
of anything that the Comm ssioner just discussed. |If there
isn't, we can nove forward with it. | just --

M5. HANDO  Ckay. Let's just nove --

MR DAVIS. One question. Wy does she think the
traffic problem would not exist if it's down at Wl nmart

versus three blocks up the street, because she's saying
there's going to be a traffic problem three blocks up the
street fromWalmart, but then (audio interference). Sorry.

MS. BROOKS: That's okay. So first of all,
there's less -- in the area closer to the Walmart, that's
al ready considered nmuch nore of a business district than

where Ms. Hando's hone is.

MR DAVIS: Yes, but wouldn't --

M5. BROOKS: In ny opinion, that's --

MR DAVIS: ~-- the traffic --

M5. BROOKS: ~-- the traffic would flow up from
Val mart .

VI CE CHAI RPERSON HART: If you could actually
allow the --

MR, DAVIS: (Sinultaneously speaking) --

VI CE CHAI RPERSON HART: -- to respond, that --

MR. DAVIS. Yes, go ahead.

VI CE CHAl RPERSON HART: -- woul d be very hel pful.
Thank you.
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M5. BROOKS: Otentines in the norning, there are
DDOT -- or | don't knowif they're DDOT or DPW but there are
governnent representatives out at the intersection of South
Dakota and Ridge Road to direct traffic, so that's one reason
that | think traffic would be different. There's already two
hour parking in that area and short-termin that area and
| ess residential parkers. And again, the facilities are
desi gned for business versus residents.

MR DAVI S | am not sure that answers the
gquestion, but it's okay.

M5. BROOKS: Ckay.

MR. DAVIS: Do you have any nore questions? No
nore questi ons.

COW SSI ONER MAY: M. Chairman, you're mnuted.
No, you're not.

VI CE CHAI RPERSON HART: | am not now. I was
trying to see if you could actually just read ny lips as |
was, you know, tal king.

(Laughter.)

VI CE CHAI RPERSON HART: | was going to --

(Laughter.)

VI CE CHAI RPERSON HART: | do this for the, you
know. So, M. Young, | think there was soneone that had
actually signed up. Yes, please.

COWM SSI ONER MAY: Ch, I'msorry, M. Chairman.
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| had a question, actually, for Conmm ssioner Brooks. The --
so | had the inpression fromthe previous neeting that part
of the concern in the neighborhood has to do with the
addition to the house?

MS5. BROOKS: Yes.

COW SSI ONER MAY: So is that -- | nean you
understand that they can do an addition |ike that as a matter
of right, right?

M5. BROOKS: Now ny understanding is -- and feel
free to correct ne if I'mincorrect -- nmy understanding is
one, that had we not provided the | etter of support, it would
not have been a matter of right, and that's why | think that
some people feel msled. And that m ght not be the case, but
al so, nore inportantly, the addition seens to be | arge enough
to hold nore than 20 students. And as | nentioned in the
| ast nmeeting, the concern that ultinmately this is going to
grow beyond 20 students as, you know, sone peopl e previously
support ed.

COW SSI ONER MAY:  Sure.

M5. BROOKS: So | ack of transparency, | think, is

what is causing so much concern for residents. And
t herefore, you know, there is -- just -- the bond is broken.
The lack -- there's just a lack of trust at this point, and

as |'ve said --
COMM SSI ONER MAY:  Well, you're going way beyond

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

173

M5. BROOKS: -- many, nmany tines --
COW SSI ONER MAY: -- you're going way beyond ny

question. You answered ny question already so | think |'m

satisfied with that. | do have a followup that's specific
to the addition. First of all, the -- you know, an addition
Is or is not amtter of right. It doesn't have anything to
do with whether there's an ANC vote in favor. But the
addition would be only -- | nean it's a matter of right for
the current use, right? They -- we're not going to expand

t he nunber of students, and they're just going to build an
addi ti on so they have nore roomin the house. You know, they

can do that as a matter of right.

s -- but my question for you is, "Is the ANC s
concern about this -- | mean can we just -- the lack of
transparency -- but is -- does this really boil down to an

opposition to having this large addition to the buil ding?
O is it -- you know, is it all of the rest of it, the
traffic? |Is the traffic the bigger issue? Wat's the --
what is the real concern?

M5. BROOKS: The concerns are all of the above.
The addition is a concern. The increased traffic is a
separate concern. The third concern is that the size of the
addi tion woul d all ow t he daycare center to hold nore than 20
students, which is what was presented. And then lastly, the
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fact that no one will live in the hone is providing a | ot of
concern for residents al so.

COW SSI ONER MAY:  Okay. Thank you.

VI CE CHAl RPERSON HART: Thanks. And actually, one
little followup to that. W can -- the BZA and -- if we
seek to approve the application, we can limt the nunber of
children that are -- as part of the -- as a condition and
that, so they would have to then cone back to the BZA in
order to expand to a | arger anobunt, or else be in, | guess,
violation of the DCRA -- the BZA order. So that's kind of
one t hing.

You know -- and | don't knowif it makes sense to
-- sonetinmes we've had tinme limts on a certain thing so that
at sonme point, just to kind of see if there are kind of
i npacts, to kind of |ook at the project again. So there nmay
be a five-year tine limt and just say in five years, we need
to see what that mght, you know -- and | don't know where
ny fellow Board nenbers are on with that, but | know that
we' ve done that in the past for projects. They're typically
much | arger projects, and | just kind of throwthat out there
as a possibility.

So -- and | didn't knowif you had, Conm ssioner,
| you had any -- Comm ssi oner Brooks, if you had any thoughts
on that?

M5. BROCKS: So | would definitely support the
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idea of limting the nunber of students, and | think that
t hat woul d gi ve sone of the residents, you know, sone confort
and peace of m nd.

Wth regard to being able to build on the property
as a matter of right, you know, that's -- if that's what it
Is, that's what it is. | think that it definitely can, you
know, alter the view of the houses across the street given
the height of the structure. You know, it definitely w|
change their quality of life, and | think that should be
taken into consideration. And | think the fact that no one

within 200 feet of this property subnmtted a letter of

support, as | understand it, should be concerned -- should
be considered -- excuse ne. And let me not speak in
absolutes. The majority of the residents within 200 feet of

the property are not in support of the addition or in support
of this special exception.

VI CE CHAI RPERSON HART: | understand. Thank you
very much for your thoughts. So M. Young, there is sonmeone

that is signed up to speak, if I'mnot m staken. Let ne get

the |ist.

MR,  YOUNG Yes. | just brought her in. It's
Patrice Ri chardson.

VI CE CHAlI RPERSON HART: And Ms. Richardson, are
you -- can you hear me?

M5. RICHARDSON: | can hear you.
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VI CE CHAI RPERSON HART: (Okay. You want to speak
on this application?

M5. Rl CHARDSON: Yes. But there are severa
things that | need clarification on before | actually speak,
and | am now not understanding. |Is this special exenption
to be inclusive of changing the house froma residence to a
busi ness zone, because I'mjust not clear. And I'd like to

know t hat before | start to give ny testinony or so forth.

VI CE CHAl RPERSON HART: They are -- it's not a --
they're not changing the zone. They're just -- they are
having this -- the building itself -- the applicant has

submtted a request for the BZA to give special exception
relief for the m ni mum parking requirement and to convert to
this -- an existing child devel opnent home to a child
devel opment center with 20 children in this R 1-B zone. So
t hese are special exceptions. These are within the zoning
regul ations. They are -- they will allow this and we are
| ooking through the criteria in the zoning regulations to
under st and t hat.

M5. RI CHARDSON: (Ckay. So that neans that soneone
will be living in the residence?

VI CE CHAI RPERSON HART: My understandi ng, there
is no one living in the building.

M5. RI CHARDSON. Ckay. Confusion. So, based on
this information -- nmy nane is Patrice Richardson, and | live
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next door to the case for review today. | covered several
valid points in ny oral testinony from July the 8th. In
addition to that testinony, | would like to add a few nore
rel evant facts. This area has mld fl oodi ng whenever we get
any type of rain, heavy, |ight, and our basenents flood. |
woul d I'i ke to know howthis construction w |l inpact ny house
as well as the neighbor's house for this nassive proposed
structure. The foundation is definitely not going to be
sturdy enough to have that nassive buil ding.

| would also like to knowif the architects who designed this
are licensed architects in the District of Colunbia by the
O fice of Professional and Licensing Adm nistration.

There are environnental issues that are currently
happeni ng. The unused trash contai ners are housi ng rodents,
as we speak, that run between the plastic storage containers
and the rusting school chairs |ocated on the side of the
house. The new y devel oped garden is attracting pests and
not cultivated for consunption and teachi ng any students how
to garden.

| hope this is not an exanple of what we can
endure if this childcare center expands.

In reference to the drop-off zone, the new fence
does not have an entrance on Third Street side, so the
parents will be doubl e-parking on Quackenbos Street unti
sonmeone fromthe center retrieves the child fromthe car or
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the parent sends the child up to the door.

Inaddition, this oppositionto this caseis based
on how we, the neighbors, purchased a residence in a
residential zone for quiet and in-honme staying hone |iving
space. W all are in agreenent that day care is necessary
In the appropriate places. W have daycare centers down by
the Walmart that the constituents have referenced and in a
commercial zone. W also have, down by the Wal mart, vacant
properties where this expansion could be great. W al so
have, on another site that's less than a mle away, vacant
property on Kansas Avenue.

So the current residence, as a hone, has a
busi ness on Rhode |sland Avenue that is great and all of

those children that they're referring to, could actually go

t here. | think it is not right for a person to buy a
resi dence and then want the residents conformto their plan.

And | also have construction environnental
i npacts. The |ight and property conplenents will not be net.
Trash collection will need to be froma business. That wll
al so increase our rodents. The building too close to ny
property, non-resi denti al light, and future blighted
properties, asbestos and other toxic products wll be used
and di scarded and not in accordance to OSHA

If this plan is approved, | believe that all the
residents that are one foot to 250 feet should get sone kind
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of tax relief for having their property appraisals harned.

Thank you for listening to ny opposition of this
case, and | hope you listened to ny earlier testinony and
visit this location as we |ook forward to your support to
deny the exenption request entirely, allow an exenption from
residential to business, which | understand is not the case,
but I would |ike to knowthat that's on record that it is not
and that the residence wll remain a residence as its
originally purchased use was for. Thank you, and everyone,
have a great evening. This has been a very | ong day.

VI CE CHAI RPERSON HART: Yes, it has. Thank you
very nmuch for your testinony. Does the Board have any
guestions for Ms. Ri chardson?

Does the applicant have any questions for M.
Ri chardson?

And Conmi ssi oner Brooks, do you have any questi ons
for Ms. Ri chardson?

M5. BROCKS: No.

VI CE CHAI RPERSON HART: (Ckay. Thank you. Thank

you very much, M. Richardson. You are excused. Have a
great day. So we're back to the applicant. [It's your --
this is your application before us. | don't know if there
are any final questions for the -- fromthe Board.

MEMBER JOHN: One question. So Ms. Hando, woul d
you provi de a diagram of how the parents woul d approach the
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school w thout having to nake that -- the daycare center
w thout having to make illegal turn? Could you prepare
sonething like that? How -- what would the traffic flow be
li ke?

V5. HANDO | did explain in nmy PowerPoint but
DDOT addressed that. W don't need a managenent dropoff plan
when it's |less than 20 kids, so we don't need any -- but |
did explainto -- just explained howthe traffic is going to
be in. And for nine kids, it's been happening, so we never
had any issue with the traffic, so adding 11 kids wll not
be a problem

MR DAVIS: Just let ne add on. It seens to nme
that if the daycare center is tw bl ocks down the street at
Wal mart, the nei ghbors have no problemw th cars goi ng up and
down Quackenbos Street, so two bl ocks in, her property up the
street, | don't see why it suddenly becones a problem Yes.
There is a one-way street, but DDOT made t he peopl e who pl an
transportation patterns in the city, they have approved it
and said they don't need an extra plan for this.

VI CE CHAlI RPERSON HART: And | understand that the
-- 1 was | ooking at the DDOT report in Exhibit 36, and in the
report, one of the points that they nmade is that since the
child devel opnent center is not proposed to have nore than
20 students, DDOT does not require a pick up and drop off
plan. | nmean that was part of what the report said.
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MR DAVIS. Exactly.

MEMBER JOHN: | know but | was just trying to
figure out what the traffic situation was, because | couldn't
get an understanding fromthe --

M5. HANDO  The (sinultaneous speaking) --

VI CE CHAI RPERSON HART: And |I'm not sure, M.
John, if you're looking for just on Third and Quackenbos or
you' re | ooking for from New Hanpshire. Are you | ooking for

from East ern?

MEMBER JOHN: |If there is sonething in the plan
that shows the location. | did see sonething that | think
about it, but | can't see ny laptop right now So | don't
know i f Paul can put that up. | don't want to prolong this,
but if the question is that (sinultaneous speaking) ----

MEMBER JOHN: -- to and from the school (audio
i nterference) nei ghbors, | believe (audiointerference) |liKke.
That's all.

MS. BROCKS: Conmm ssi oner Hart, can | add
sonet hi ng, please? This is Comm ssioner Brooks.

VI CE CHAI RPERSON HART: Yes, sure.

M5. BROOKS: Ckay. So quickly, the Wal mart i s not
two bl ocks away, so that's |ike saying that you could wal k
to the subway but also, while -- ny understanding is that
whil e indicating that there are only going to be 20 students,
DDOT, did not require a traffic study doesn't nean they are
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saying there won't be traffic issues. | think those are two
different statenents, and | want to nake a distinction wth
regard to that. Also, part of the concern, as we expressed
before, is that there won't only be 20 students, and so when
tal ki ng about traffic and | arger concerns, that is one of the
reasons that that's comng up. Also, it's not so nuch
driving up and down the street as it is parking and using the
par ki ng spaces on Quackenbos that, while we don't own our
par ki ng spaces in front of our houses, the expectation is
that, you know, residents would |ike to be able to conme hone
and not have to wal k wal ks, or would |i ke to be able to | eave
and come back and have their parking spots being present.
And given the construct of this community, that has al ways
been possible in the past before, you know, daycares were in
the honmes and that sort of thing. And I think that is the
nei ghbors' concern.

VI CE CHAI RPERSON HART: Thank you. GCkay. So |'l]l
nove to the applicant. Do you have a conclusion --
concl uding statenment that you would |like to make?

MR DAVIS: W do, actually. Inthis process, M.
Hando reached out to the community in 2018 to start this
process. She has al ways been open and transparent about it.
I n January 2019, when she nmet with the ANC when t hey gave her
a letter of support, she got plans from her architect, and
she brought it to that neeting. Again, they net in March of
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2019. Again the plans were nmade public. On Septenber 29th,
she published the plans when she filed her application, so
It has al ways been available to the public.

The application is for 20 kids only, not nore or
not anticipating any nore than that.

Ms. Hando has indicated that iif given the
opportunity to live on the third floor of the property, she
would willingly do so, but they tell her because it's a

“center," it cannot be a residence. She may have to talk to
OC about that in the future, but the plan is to have a
20- person daycare center with five staff. The idea is to
have dropoff for children and pickup, and to work with the
parents, and to continue to consult and work wth the
nei ghbor hood.

She started with this process a long tine; 2018
I s when she started this process. She has reached out over
and over. The only reason that the ANC gave a letter of
support in January of 2019 is because she reached out, not
because the plan was already filed that it was referred by

the BZA to the ANC She reached out to the ANC prior to

going to the BZA. That is how she nodified the plan and got

it down to what the neighborhood -- she took their
suggestions on board -- and accepted, okay, 20 is worKking,
and that's how we're going to get it done. She wants

approval by the citizens of the community. She wants to be
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open to the comunity, and she wants to work wth her
nei ghbors. That's what she sees.

VI CE CHAI RPERSON HART: Ckay.

MR, DAVI S. Thank you.

VI CE CHAI RPERSON HART: Thank you very nmuch. And
does the Board have any followup questions for the
applicant?

Ckay. Thank you all very nuch. | am going to
cl ose the hearing. And Ms. John, did you say that you wanted
to have -- or did you say that there were sone draw ngs
already in the --

MEMBER JOHN: And actually, | did but when you
rem nded nme that DDOT specifically addressed sonme of ny
concerns, | will w thdraw that.

VI CE CHAI RPERSON HART: Sure. So |I'll thank you,
Ms. Hando. And M. Davis, thank you very nmuch for com ng
here. Comm ssioner Brooks, | appreciate you and giving your
testinmony as well. Have a great evening, and Ms. Maxine
Br own- Roberts, also good seeing you. | haven't seen you in
alittle while.

M5. BROMN- ROBERTS: Thank you, M. Vice Chair, and
it was nice having you in this capacity, and I1'll see you all
i n places.

VI CE CHAI RPERSON HART: Thank you. Take care.
So now we will -- I'"m closing the hearing, closing the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

185

record.

VI CE CHAI RPERSON HART: And is the Board ready to
del i berate? Yes? kay, great. | can't hear you.

COW SSI ONER MAY:  Sorry.

VI CE CHAlI RPERSON HART:  Yes.

COMM SSI ONER MAY: Are we able to nmake a deci sion
on this today? | nean we've allowed --

M5. NAGELHOUT: Based on your conversation in the
| ast case when M. Bassett said the rules had been anended
to allow that, it was not sonething I was aware of, but if

that's the case, then |I guess you can.

COW SSI ONER MAY:  Yes. | don't recall the rules
actually -- the changes actually taking place yet. | could
be w ong. | could go back and look and see if we took
energency action. | wasn't here for that hearing | ast week

when it was bei ng consi der ed.

VI CE CHAI RPERSON HART: Well, it seens |like M.
Moy is putting his hand up, so maybe he wants to add
somnet hi ng?

MR MOY: Yes. As a matter of fact, we were
briefed on this by -- from OHE two years ago, but based on
t he enmergency text anmendnent | ast Thursday, they can nake a
bench decision. The only note is that in order -- the order
to have the issue any earlier than 48 hours, that's all.

VI CE CHAI RPERSON HART: | under st and.
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COW SSI ONER MAY: Yes. That's right. | just
checked ny notes, because | listened to the hearing. I
didn't -- after the fact, | listened to the hearing and yes,

there was a note that it was a second energency action on the
basi s of the newrul es which defers order issuance but all ows
us to nmake deci sions.

VI CE CHAl RPERSON HART: Ckay. | -- are you ready
to deliberate?

COW SSI ONER MAY: | amready for soneone to start
t he deli berations.

VI CE CHAI RPERSON HART: So | can start. That's
fine. So |l -- after, you know, hearing the case, and it was
gquite a bit of the public has kind of weighed in on this, |
understand that the ANCis not in support of the application.
The O fice of Planning is in support of the application, and
DDOT was al so in support of the application. The Ofice of
Pl anni ng did provide sonme conditions if we're to approve it.

| would be in favor of the application. | felt
that they -- while | understand that there are some concerns
about the nunber of children that are going to be at the
site, | think if we look to limt the nunber of children at
the site and make that a condition, that could, at |east, put
some of the concerns that the ANC and the residents all had.
At least that could make that a little bit easier.

The -- | do understand that there are -- there
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were sone traffic concerns that the nei ghborhood rai sed. The
applicant put forward sone i deas about what they could do for
ki nd of the pickup and dropoff. It was, you know, sone itens
that they listed in one of the exhibits, and I'I|l get to the
exhibit if |I can get it fairly quickly. | think that's
hel pful . | think it nmay be -- there were -- sone of the
things that they noted, | wasn't sure how it was going to

work, but they did note that, you know, during the COVID

tinmes, they are -- parents are having to drop off the kids
w thout having to -- wthout being able to go into the
facility. So I kind of understand that aspect of it.

So as | said, | thought that they, you know,
provi ded sufficient information to me to for ne to be able
to support it, but I'lIl hear fromny fell ow Board nenbers.
We cannot hear you Board Menber John.

MEMBER JOHN: So | can support the application.
(Audi o interference)

VI CE CHAI RPERSON HART: Commi ssi oner May, can you
mute for a second. It's hard for ne to hear Board Menber
John.

MEMBER JOHN: -- and five staff menbers. And so
the only relief that the anended application is requesting

right nowis parking relief, and the building is a matter of
right. So they'll have to conply with the zoni ng regul ati ons
for massing and so on. So sone of the neighbors are -- seem
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to be nore concerned about the building as opposed to the
addition of the 11 students, but it seens that -- | think
that the applicant has put in enough information in the
record to show how she conplies with the requirenent for the
speci al exception. And | think I will give credit to OP's
anal ysi s.

In looking at the ANC s objection and their
witten reports, | cannot credit nuch of their objections,
because they seemto relate to, you know, the i ssue of things
that are not related to our decision, like the |ack of
transparency -- alleged | ack of transparency, that there are
ot her | ocations that the applicant coul d use for establi shing
the center. That's not sonmething we would tell an applicant
to do.

O course, there is sone concern about parki ng and
traffic, whichis understandable, and | believe the applicant
has shown how the parking could be mtigated by having a
crossing guard and trying to enforce that requirenent.

So | think I'"'mable to support this application,
and with the dire need for daycare centers in the city, it
is very difficult to not approve, you know, an application
like this. But nore inportantly, based on the full record,
| think that the application neets the criteria for
recomrendat i on.

VI CE CHAI RPERSON HART: Commi ssi oner May?
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COW SSI ONER MAY: Yes. Sol'dsay thisis avery
difficult case from ny perspective. You know, there are
aspects of it that are pretty straightforward. | don't
bel i eve that the inpacts associated wwth cars is going to be
substanti al because of the nunber of students and the fact
that it is the sort of facility that's going to grow | argely
fromthe i medi ate nei ghbors. Plus, you know, there are --
there seens to be anple curb space available for people
com ng and goi ng and parking and so on. It's not a, you
know, super-congested area |i ke sone parts of the city where,
you know, there woul d necessarily have to be a | ot of double
parking and so on. So |I'm not synpathetic about that.

| understand the ANC s concerns about the buil di ng
or the addition, and it is a matter of right of addition, but
it's also a nmatter of right addition that's -- that woul d be
critical to the proposed use. |In other words, they couldn't
shift the use without that addition. So it is connected,
even if it is a matter of right addition.

The thing that | find nost conpelling that is a
concern of both the ANC and t he i medi at e nei ghbor and ot hers
is this notion of changing froma child devel opnent hone, or
whatever the termis, to a daycare center that does not
requi re sonebody to live at the premises, or it's not an
accessory use to sonebody's living prem ses. | do think that
is a substantial change in the nature of the operation, and
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It changes the rel ationship between this small busi ness and
the surrounding comunity. So | am-- you know, given the

| evel of concern that the nei ghbors have and the ANC has and

the -- | just -- | have a hard tine saying that | can support
this, because it's -- | neanit's -- | mean | think about the
| npacts on the i medi ate nei ghbors. If it's not a well-run

busi ness with a good, strong relationship with the i medi ate
nei ghbors, it's not going to get any better if there are 20
kids instead of 9. And | don't get the inpression that the
relationship was there, so |I'm just very, very concerned
about it, and | would be nuch happier if there was at | east
some support fromthe ANC.

It would al so be good if the ANC were to focus on
the issues at hand so, you know, | appreciate the concern
about | ack of transparency but, you know, we have to base our
deci si on-making on what's in the record, not based upon the
ANC feeling |li ke they had been slighted because they didn't
get good information from the applicant or that there was
some sort of sleight of hand.

So | amnot, unfortunately, in a positionto vote
in favor of this today. | think that if there were sone
further conversation between the ANC and the applicant, and
a greater neeting of mnds, or at |east sone progress, naybe
that would be enough. But | just don't feel like there's
enough here for ne to say that the conversion of this child
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devel opnment hone care, whatever the termis, to a daycare
center is sonething that | could support.

MEMBER JOHN: So | wanted to offer up sonething
before we vote, and in the past, when we've had situations
like this, we've put atinelimt onit, as Vice Chairperson
Hart said, which would allow the neighbors to evaluate if
this expanded facility would be a good nei ghbor, because |
don't think that this ANC s ever going to cone around to
accepting 11 nore students, because there is too nuch
distrust at this point. And the regulations all ow expanded
daycare centers in residential zones, neighborhoods. So
t hose would be nmy two thoughts. | really believe that with
COVID-19 and the situation we're in now, we need every single
daycare slot that we can find. And so those would be ny two
t houghts. These are serious concerns by the neighbors. |
think there mght be a way to put a tine limt on it, and
then it's up to the applicant to be a good neighbor. And if
t hey conme back before the Board for renewal and that's not
happeni ng, then that would be the tinme to, you know, say no.

| think we've also had situations in the past
where we've asked the conmunity and the applicant to
establish sonme sort of, you know, liaison group to work
toget her to make sure the facilities work with the nei ghbors.
So I don't think it's -- you know, | don't think that the
applicant's application is so deficient that there aren't
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conditions that we could inpose to enable themto function.
So that would be ny two cents, Conmm ssioner May. This is
payback for earlier today.

COW SSI ONER MAY:  Well, you won earlier today.

MEMBER JOHN: It's not awinthing. It's not a --

COW SSI ONER MAY:  No. | know. So | appreciate
that. No, | -- so | thought about the tinme limt thing, and
| would be in favor of doing it with a tinme Ilimt if we
weren't talking about the necessity to have a substanti al
addition to the building in order to make the business
functional. And so what we're saying, you know, to themis
if we put alimt of three or five years on it, they could
operate for that period of tinme, but thenif it doesn't work
out, then they're stuck with a much bigger house and, you
know, not have the ability to make use of it. | don't think
that would be a smart business investnent to them based on
having only a, you know, three or a five-year |lease on life
for the business. So | don't think that's really a viable
circunstance. If it was not going to be an addition, | would
say -- | nmean that would certainly convince ne, but it's --
you know, the addition, that investnment is necessary, and I
don't think it's fair to the applicant to say, "Hey, we'll
do this; you know, we'll approve this but you' re only good
for a certain period of tine."

As for the ANC com ng around, | do understand how
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It seens like the ANCis dead set opposed to this, but | nean
| do think that there is substantial support in the community
for this as well as opposition. And | think a nore thorough
hearing on it by the ANC and further cooperation on part of
t he applicant could have turned things around. | ama -- |
have becone a strong supporter of the good nei ghbor policy
as instituted by the Chairman of the Zoning Comm ssion,
Ant hony Hood, who will tell you repeatedly, and I think he
actually may be listening, so I'mnot just saying this for
you, Ant hony. But he has said repeatedly that the good
nei ghbor policy can work. He's seen it work. |'ve seen it
work, and | do think that a little bit of reset and going
back to the drawi ng boards with the ANC, you know, wel com ng
the applicant to discuss and to go through the issues that

they see that they may be able to find sonme nobre conmpn

ground. It may not work. | may be wong, but | think that
that's worthwhile. It certainly is something | would want
to see before | would want to take a vote on this.

VI CE CHAI RPERSON HART: So you're |ooking for
possibly -- you're looking for a kind of a, | don't want to
say "cooling off." You want a period, naybe a nonth or, you
know -- no. |'mjust saying there's a period of tine that
you're looking at to kind of come back to kind of revisit
this.

COMWM SSI ONER MAY: | would appreciate it if the
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ANC woul d engage in a new dialogue with the applicant and
that the applicant would engage in a new dialogue with the
ANC to see if they can cone to sone resolution upon their
differences. And, you know, if not -- | nean whatever the
result of that is, | think the Conm ssion -- or the Board
should take it up again after we hear further from the
applicant and fromthe ANC. But | don't really want to j ust

continue this on forever.

VI CE CHAI RPERSON HART:  Yes.

COW SSI ONER MAY:  But | do feel Iike we should --
you know, there's enough of a problemwth the -- in the
community, but | feel like we need to give this alittle bit
nore time for themto figure it out. | know they' ve been
wor king on it since 2018.

VI CE CHAlI RPERSON HART: Yes.
COW SSI ONER MAY: It's 2020 but, you know,

anot her couple of nonths is not going to, you know, nake or

br eak.

VI CE CHAI RPERSON HART: So -- and | appreciate
t hat . That's a -- you're -- you know, the thoughts are
hel pful for me. Well, naybe ny successor.

COWMM SSI ONER MAY:  Hel pful for you.

(Laughter.)

VI CE CHAI RPERSON HART: \When are you back, do you
know?
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COW SSI ONER MAY: | don't know. M. My, you
know when |'m back?

MR MOY: [It's COctober 7th.

VI CE CHAI RPERSON HART: Actually, that's not that
bad. Then maybe that's -- because it'll give the ANC tine
to, in Septenber, to be able to neet and possibly get that,
what you're looking for. Currently, we do not have -- we
only have three people that are -- three of the Board nenbers
that are reviewing this. There is no -- | nean | -- you
know, |'ve worked with both of you |ong enough to know the
comrents that you' ve nmade and where we are with this. So
it's -- there is no vote either way on this, so they'd have
to wait anyway. So | think Cctober -- you said 7th, M. My
-- woul d be fine.

And now the issue is when we can get the ANC
report, you know, an updated ANC report on this, and that nmay
not be until, you know, | don't know, later in Septenber

| don't know if you have sonme dates you can think about, M.

Moy ?

MR, MOY: Well, given the discussion and then the
work that still needs to be done in terns of the coordination
bet ween t he applicant and the ANC and the community, | would

allow them as nuch tinme as possible. The Board brings us
back either as a continued hearing or a distinction,
whi chever one you wi sh to have, then perhaps the applicant
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can provi de an update of where they are at this nonent -- or
at the nonent. Let's say -- and | don't know whether you
want any responses fromthe ANC, but if you do, | would have
to take on another week. But let's say if there's no
responses, then the applicant can file an update of where

they are, let's say, by Monday, Septenber the 28th. O let's

make it Wednesday, Septenber 30th fromthe applicant. |f you
want responses, | would nove things up anot her week.

COWM SSI ONER  MAY: Well, w're looking for
f eedback fromthe applicant and fromthe ANC | think.

MR, MOY: Okay. That's fine.

COWMM SSI ONER MAY:  \Whatever the timng should be
for that, whether it's the applicant foll owed by the NAC or,
you know, the ANC report on their neeting, and then the
applicant gets to respond to that, | guess maybe that's what
you' re suggesting? That's fine fromny perspective.

MR, MOY: kay. Then let's make it sinply
Sept enber 23rd and Sept enber 30t h.

VI CE CHAI RPERSON HART: And who's on the 30th?

Who woul d -- who's giving the report? |s that the ANC gi ving

it on the 30th -- or the 23rd? Excuse ne.

MR MOY: The ANC would be the 23rd and the
applicant on the 30th.

VI CE CHAI RPERSON HART: kay. That's fine. So --
yes.
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MEMBER JOHN: | would like to suggest to the

applicant that she work with the neighbors to cone up with

a construction plan as to how she wll proceed wth
construction to mnimze the -- any adverse inpacts on the
nei ghbors.

VI CE CHAI RPERSON HART: They're not going to get

that by the end of --

MEMBER JOHN:  Yes. But | would |like to know t hat
she's at least talked to the -- | believe there are two
nei ghbor s?

VI CE CHAI RPERSON HART: So you want a status --
kind of a status --

MEMBER JOHN:  Yes.

VI CE CHAI RPERSON HART: -- an update on a
constructi on managenent plan for, you know, the addition that

they're | ooking at?

MEMBER JOHN: Yes. Even though it's not before
the Board but somehow, she should be able to discuss to
mtigate the inpacts of the additional trash and rodents and
things |ike that.

VI CE CHAI RPERSON HART: What Ms. Richardson
brought up during her testinony?

MEMBER JOHN: Yes. Those were really very rea
concerns for Ms. Richardson, and she shoul d address them

VI CE CHAI RPERSON HART: That's it.
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MR MOY: The only thing | have, for clarity on
nmy part, would this be back on Cctober 7th as a decision or
a continued hearing?

VI CE CHAI RPERSON HART: What are your thoughts on

It, hearing?

COW SSI ONER MAY: | believe we're going to w nd
up having to have sone further conversation with the ANC.

VI CE CHAI RPERSON HART:  Yes.

COW SSI ONER MAY: But | think it can be alimted
scope hearing just based on the applicant's -- or the P&C
report and the applicant's response to that. | think we can
limt it.

VI CE CHAlI RPERSON HART: Yes. | think we can.

COWM SSI ONER MAY:  Ckay, we can.

VI CE CHAI RPERSON HART: Sorry. | just had to --
oh, |l ook who's coming back. So | think we've -- so we wil
have a conti nued hearing. Thank you very nuch, M. My for
t he dates.

BZA CHAIR HI LL: When are you doi ng the conti nued
heari ng?

VI CE CHAI RPERSON HART: The -- COctober 7th.
You' re wel cone.

BZA CHAIR HI LL: Ckay. Are you guys done wth
t hat ?
VI CE CHAI RPERSON HART: Back to you.
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BZA CHAIR HILL: Ckay. So we got a couple of
things to take care of, and then we're done. Let's see.
kay. So | canme back really originally just to say goodbye,
you know, |ike Carlton, goodbye; everybody, goodbye. But now

there is, | guess, one nore piece of work that is fun to do
with you, Carlton, before we | eave. So you're |leaving. You
have been the Vice Chair. And actually, | think M. My --
Comm ssi oner Mayo commented on how you were the only Vice
Chair from NCPC and al so the reason why that happened is you
were the only other Board nenber with ne --

VI CE CHAI RPERSON HART:  Yes.

BZA CHAIR HILL: -- for a while, right?

VI CE CHAI RPERSON HART: Ch, yes.

COMM SSI ONER MAY: N It was conpletely on the
nmerits, |'m sure.

BZA CHAIR HILL: There was nobody there. So to
follow on that tradition, there is no one else |left, so --

(Laughter.)

MEMBER JOHN: Ch, go.

BZA CHAIR HILL: -- that being the case, | would
i ke to nom nate Ms. Lorna John as Vice Chair for the Board
of Zoning Adjustnent for the Gty of Washington, D.C. after
you have now gone. | don't -- | think that's all | need to
do for the regulations and ask for a second, which | guess
we'll get from-- can | still get it fromM. Hart?
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VI CE CHAI RPERSON HART: \Whoo, second.

BZA CHAIR HI LL: M. Hart, would you like to
second --

VI CE CHAI RPERSON HART: My | ast official act. |I'm
handi ng t he bat on.

BZA CHAI R HI LL: Very well, the notion has been
made and seconded. Wuld you please take a roll call vote,
M. My?

MR MOY: Yes. Are you going to ask for any
commentary fromany of the --

MR MOY: | will gladly testify to Ms. John and

her capabilities and how absolutely nmarvel ous she woul d be

in this role for the city. And in fact, | would, if, in
fact, there is a tine when she has to be the Chair, if
somet hing were to happen to ne, | really think that she wll

be a nmuch nore efficient person, particularly with the |aw
and | have the capacity for. So that is nmy testinony. M.
Hart, would you like to testify?

VI CE CHAI RPERSON HART: Well, | think that -- M.
-- Board Menber John would be a wonderful Vice Chair. She
nost definitely has an expert grasp of the law. | ask her
| egal cases -- | egal issues, and she asks ne gquesti ons about,
you know, architecture. So we try to hel p each other on that
end of the dais. But seriously though, |I think that Ms. John
w |l be a trenendous asset as a Vice Chair, and | don't think
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you have -- you' d have a better choice as the only choice.

BZA CHAIR HI LL: Conm ssioner May?

COMM SSI ONER MAY: | don't think I -- | don't have
anything to add. |I'mfully supportive of this, of Ms. John
becoming the Vice Chair, and | wll also let you know that
Chai rman Hood is |listening, and he corrected ne and pointed
out that Shane Dettnman actually did serve as the Vice Chair

for a period. And | had conpletely forgotten that, which
j ust goes to show how nuch, you know, BZA action | actually
remenber from ny year-to-year. But anyway, |I'm fully

supportive and very eager to vote in favor and end the

nmeet i ng.

BZA CHAIR HILL: Ms. John, do you have anything
to add?

MEMBER JOHN:  Well, | suppose |I should thank you
all for this nom nation and, you know, being the only person

| eft for the job, it is really a very conpetitive process
and, you know, it was really very difficult and didn't know
how it was going to end up, but | am happy the way things
turned out. | just want to say that | will have big shoes
to fill and literally and figuratively, but | |ook forward
to working with the Board and giving it ny best shot. How s
that, M. Chair?

BZA CHAIR HILL: It is wonderful. Do we need to
take a vote, M. My?
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MR MOY: Yes, sir. So when | call your nane, if
you woul d pl ease reply with a "yes" or "no" to the nom nati on
of Ms. Lorna John the next Vice Chair of the Board of Zoning
Adjustnment? Okay. Zoning Conm ssioner Peter May?

COW SSI ONER MAY:  Yes.

MR, MOY: Vice Chairperson Hart?

VI CE CHAl RPERSON HART:  Yes.

MR MOY: He's the current vice chair, okay?
Chairman H Il ?

BZA CHAIR HILL: Yes.

MR, MOY: And Ms. John, you vote al so.

MEMBER JOHN: | do?

MR. MOY: Yes. You get to vote.

MEMBER JOHN:  Yes.

MR, MOY: Ckay. The vote is four to zero to one.
This is on the notion made by Chairman Hi I |, al so i n support;
seconded was -- is by Chair Hart; also in support. Zoning
Commi ssi oner Peter May and Ms. John.

( Si nul t aneous speaki ng.)

BZA CHAIR HI LL: Does anyone have anything el se
they'd |li ke to say, saying goodbye to Carlton. There you go?
That's it? W' re done?

(Si nul t aneous speaki ng.)

MR. MOY: The only anecdote, | like to nanme --I
know Peter would like this. Il will mss having ny
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conversations wth Carlton Hart on talking about the
beauti ful gane.
BZA CHAIR HI LL: There you go.
MR MJY: On that note, we stand adj ourned.
(Wher eupon, the above-entitled nmatter went of f t he

record at 7:03 p.m)
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