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P-ROCEEDI-NGS
9:32 a.m

BZA CHAIR HILL: Al right. This neeting wll
pl ease cone to order. Good norning, |adies and gentl enen.
We're convening and broadcasting this decision neeting by
video conferencing. It's the July 15th, 2020 public neeting
session, the Board of Zoning Adjustnent of District of
Col unbi a.

My nane is Fred H I, Chairperson. Joining ne
today is Carlton Hart, Vice Chair, and Lorna John to our
nmeet i ng. But the first the first case, Board nenber and
representing the Zoni ng Comm ssion is Peter Shapiro, and t hen
for the day | think we have Conm ssioner Hood -- Chairnman
Hood, I'msorry, later on during the day.

Today' s neeting agenda i s avail able to you on t he
Ofice of Zoning's website. Pl ease be advised that this
proceedi ng i s being recorded by a court reporter, and is al so
webcast live. Can you all hear nme?

MEMBER JOHN:  Yes.

BZA CHAIR HI LL: Thank you, thank you. Wbcast
via WebEx and YouTube Live. The video will be available on
the OFfice of Zoning's website after today's hearing sessi on.
Accordi ngly, everyone who is listening on the WbEx or by
tel ephone will be nuted during the neeting. W do not take
any public testinony at our decision neetings unless the
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Board asks soneone to cone forward. |f you're experiencing
difficulty accessing WebEx, or nute, or telephone call, I'm
going to give you the nunber to call. It's actually al so
listed. | didn't realize it inthe top corner there, but the
nunber i s 202-727-5471. Again, |'ll repeat it, 202-727-5471.
M. My, if you want to nute your m crophone if you woul dn't
m nd.

At the conclusion of the neeting session | shall,
in consultation with the Ofice of Zoni ng, determ ne whet her
a full or a summary order may be issued. A full order is
requi red when the decisionit contains is adverse to a party,
i ncluding an affected ANC. A full order nay al so be needed
if the Board's decision differs fromthe Ofice of Planning's
recommendati on. Al though the Board favors the use of summary
orders whenever possible, an applicant may request the Board
to i ssue such an order.

Prelimnary matters are those which relate to
whet her a case will or shoul d be heard today, such as request
for a postponing, continuance or w thdraw, or whether proper
and adequate notice of mneeting has been given.

M. Secretary, do we have any prelimnary i ssues?

MR MOY: Not at this time, M. Chairman.

BZA CHAIR HILL: Okay, great. Well then if you
woul d, M. Moy, | know as | nentioned before, Ms. John is not
on this case but Ms. John is free to watch and listen. And
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I f you would, M. My, call our first case.

MR MOY: Yes, thank you. Good norning, M.
Chai rman, nenbers of the Board. This is the neeting session
of the Board's hearing today, and the first decision making
Is anotion for reconsideration. This goes to case no. 20135
of 3428 O Street, LLC as anended for an area variance from
the corner store requirenents of Subtitle U, Section 254. 6(g)
to operate a corner store on the first floor and basenent of
an existing m xed use business at the R 20 zone at prem ses
3428 O Street, NW Square 1228, Lot 76. Again, this is a

notion of the opposition party for reconsideration of the

heari ng. And participating on this decision is Chairnman
Hll, Vice Chair Hart, and Zoning Comr ssioner, Peter
Shapi r o.

BZA CHAIR HI LL: kay. Thanks, M. My. Are you
guys ready to deliberate? Just nod-- okay. In a second, |'l]I
go ahead and start a little bit, and then | would like to
hear from everybody.

So, | mean, as |'msure you all remenber this is
a long case. W took a trenendous anount of testinony. |
mean, | think -- | can't remenber. This was over severa
heari ngs. And | think that we as a Board had enough
i nformation to kind of understand what was bei ng requested,
and whether or not we thought that they were neeting the
criteria to grant the relief requested.
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Interns of the notion that's before us, in terns
of reopening, the issues that have been brought before us

from the party in opposition was that the ANC votes in

support were tainted was one. One Call Your Mother has
opened a new location in Capitol H I, which operates as a
retail, not a prepared food established. So the proposed

Georgetown | ocation could operate out of the prior use
variance allowing retail uses. The COVID- 19 pandem c has
severely i npacted both Saxby's and Wi sse MIler, and soci al
di stancing requirenents do not permt the outdoor |ine or
gueue that was proposed.

After review ng the notion, | do not believe that
the party opponent has provided newy discovered evidence
wi thin the neaning of Subtitle Y, Section 700.5, that would
justify a hearing of this case and for the foll ow ng reasons:
with regards to the ANC vote, | don't believe that the Board
has justifications to hear challenges to an ANC report.

| mean, nonetheless, in this case | knowthat the

ANC adopted its two reports by votes of 6 to 2 both tinmes so

that even -- | mean, again, getting into whether or not
there was a tainted vote or not, | nmean, that's sonething
that is way beyond our purview. | don't know how that has

anything to do with what we're supposed to be doing here.
And nonet hel ess, even if you did count if there was a vote
in there, it still would ve passed by 5 to 2.
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And what our jobisis tolook at the reports that
are giving by the ANC and gi ve great wei ght to those reports.
The ANC i s not deciding. Like, you know, they're giving us
their great weight. W then take all of the information we
take in in terns of all the different testinony that we've
heard, in terns of the report that we get fromthe Ofice of
Pl anning, the different agencies around the city, whatever
they may be. This one | think probably just had DDOT. So
| didn't think that that was a justified reason.

As to the operations of Call Your Mother's Capitol
H Il location, | think that this is a different situation.
Operations at one |location are not directly relevant to the
Board's anal ysis of whether an applicant has nmet its burden
for zoning relief at another location. They nerely provide
general gui dance as to how a particul ar busi ness nmay oper at e.
| believe that especially when it cones to variance relief,
the practical difficulty space by property owners vary
greatly fromone location to another due to the particul ar
ci rcunstances effecting the property that is the subject of
the application. So | wouldn't be hol ding any val ue to that
claimas well.

And then lastly, finally, the COVID 19 pandemc
and result in public health energencies are tenporary
condi tions, whereas zoning and hence the Board's review of
a zoning application are based on | ong-term consi derati ons.
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The Mayor's declaration of a State of Energency is, by its
very definition, tenporary in duration and scope and
therefore does not present a basis on which the Board can
eval uate zoning relief. So therefore, 1'd be in favor of
denying the party notion for a rehearing.

My | go around the table and see what ny

col | eagues think? May | start with you, M. Hart?

VI CE CHAI RPERSON HART: Sure. | appreciate the
comments that you provided, M. Chairman. |, you know, have
reviewed the -- read through the party in opposition's notion

for a reconsideration. And |listening to your explanations,
| would agree with you in terns of this not being newy
di scovered infornation. The only thing that mght be
considered newly, possibly newy discovered informtion,
woul d be the ANC vote because that actually happened prior
to our decision. But everything else canme after our
decision, and so | didn't think that that was valid given the
reasons that you' ve descri bed.

But with regards to the ANC vote, | would agree
wWith youinterns of thisis a-- we are giving great weight
to the ANC report, and that report had a vote tally that was
associated with that. And | think what we are really | ooki ng
at is saying the voteis -- it was just a vote that they gave
tous. Nowit could have been 4 to 2 or whatever that nunber
was, but it still didn't seem that that would negate that
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vote. That vote was taken, and we received that.

And as you noted, it is a recommendation to us.
And t hat recommendation i s sonething that we can null through
and nmull over and figure out if we agree wth that, but we
have to give great weight to that report itself. Wth regard
to the other information, it seened while | understood what
they were trying to bring up and trying to add to this, it
just didn't seemlike that was relevant in that all of the
ot her situations that the party in opposition brought up were
t hi ngs again that happened prior -- happened after our vote
had been taken. It wasn't information that was avail able
bef ore our vote had been taken earlier this year.

So | just did not think that that was relevant to
our discussion, so | wuld not grant the notion for
reconsideration or, | don't know, | nean deny it. | ' m not
exactly sure what the termnology is. So that's where | am
"' mnot in support of that vote or the notion to reconsider.

BZA CHAIR HI LL: Thank you. Comnm ssi oner Shapiro?

COW SSI ONER SHAPI RO: Thank you, M. Chair. |
joined with both of you with what you're saying. On the
COVID related ones, it just doesn't feel relevant to our
det erm nati on. On the second argunent, | agree with the
logic that it's a different operation in a different
| ocati on.

The only one that caught ny attention, and |
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haven't run into this before so I'minterested in a |ega
interpretation of this, but what is witten in the argunent
Is it says, "The BZA nust exclude relevant evidence if its
probative value is substantially outweighed by a danger of
unfair prejudice. Furthernore, the BZA cannot give greater
weight to a vote in which at | east one conmm ssioner with a
cl ear and obvious conflict of interest."

So is that the opposition's view, or are they
quoting from sonme public record or docunent that we should
be attending to? And maybe this is a question for QOAG
because it feels -- what the oppositionis arguing feels very
clear and precise. So that caught ny attention.

And now l et me just say in addition to that, take
under advi senent what the ANC says. That was not by any
stretch the only factor that lead to our decision, right?
So even if that were the case, even if there was sone | egal
justification for throwng out the ANC s opi nhion or view on
this, with all the other information that we have, |'m not
sure that would really change ny view on this.

But | am curious, and naybe it's a question for
OAG |'mcurious is that governnent | anguage or is that just
something that the person who's making the argunent 1is
sayi ng?

MS. CAIN: | nean, as to how the Board has to
wei gh evi dence, | believe that m ght be fromthe regul ati ons.
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I"'m not sure | can find the specific provision right nowin
ternms of weighing and outwei ghing evidence that m ght be
unduly prejudicial to a party. Like | said, I'mnot sure of
the direct citation off the top of nmy head, but | do believe
that m ght have basis either in the regs or the zoning act.

As to the weight that has to be given to the ANC,
what the regulations state on that is that you are giving
great weight to the issues and concerns that they raise, not
the specific (audio interference) itself. So as even sone
of the other Board nenbers articulatedit's, you know, really
a matter of | ooking through the report itself, and what the
ANC i s saying, and deciding whether the Board agrees wth
t hat for whatever reason.

|"mnot sure if the Board is really in a position
to weigh in on whether the ANC followed its own procedures
and whether that's sort of sonething that can be consi dered.
On that, I"mnot entirely sure.

COMM SSI ONER  SHAPI RO So the only piece of
conplexity here for neis let's say the ANCdidn't followits
procedures. Does that then mean -- and if we coul d interpret
it based on the informati on, does that nean that we shoul d
strike the ANC s report fromthe record? Now even if we did,
there was so nmuch other information that we were working
with., But still, is that procedurally is that sonething that
we need to consider?
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M. CAIN: At this point, | wouldn't feel
confortable giving you an answer on that but that is
sonething that we can looking into in nore depth, is to how
that woul d play into the Board's consi deration of the report.

COW SSI ONER SHAPI RO: Thank you. And M. Chair
and M. Vice Chair, again, |I'mnot even sure that even if
that were the case, that nerits us doi ng anyt hi ng but denyi ng

the notion. But it is aninteresting point which is that the

i nformation should still be consi dered.

BZA CHAIR HILL: Sorry, | was just |ooking up
sonet hi ng.

COMM SSI ONER SHAPI RO. | thought you froze, M.
Chai r man.

BZA CHAI R HI LL: No, | just was -- | mean, |
don't know. And this is where Alex -- | nean, you know,
Commi ssi oner Shapiro, | don't know what you think. | mean
again, like, | don't even -- | nean, the clains that the
party in opposition is nmaking. | nean that's, like, you'd

have to go into some kind of I don't even know what trial or
how you adm nister that or how you determ ne. | nean,
sonmebody' s just making a clai mabout sonething, right? And,
you know, and there's no proof.

| mean, | don't know where that person is supposed
to go now to say that what they are saying is accurate and
that it had an influence on this person's vote, right? |
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13

mean, in the report they specifically cite a conm ssioner,
right? And so again, when | was doing the analysis, it's
| i ke so that's one conm ssioner, right? So even if that one
conm ssioner's vote you took out, it's still passing 5to 2,
right? So that's kind of the discussion that | was having.

Your point, M. Shapiro, is whether or not, you
know, our conm ssioner should -- whether or not that one vote
clearly should not have been counted, does that nean that we
are not supposed to then take the great weight of the ANC
I nto consideration? | would say no. Like, why would that,

you know, change the outcone of the i ssues and concerns? And

really, what Alex is pointing at is we're just supposed to
| ook at the issues and concerns, you know?

It's not that we vote yes or -- I'msorry, it's
not that they vote yes or they vote no, and then we just go
with that. It's that we're supposed to | ook at the issues
and concerns. There's many tines when the ANC has gi ven us

sonet hi ng and we have no issues or concerns, and they vote
yes.

And really, we're not even -- we're giving great
weight to nothing because we don't have any issues or
concerns. That's what we're supposed to give great weight
to, right? So | guess what |'m-- and now we're just having
a little bit of an intellectual discussion | think. It's
that | don't know where one is supposed to go if they're
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trying to throw out an entire vote that an ANC has given.
| nmean, these are elected officials by their comunity that
have now cone forward and voted on sonething. They' ve
| istened to everything, they voted on it, and they voted 5
to 2 in favor of this.

And we | ooked at their issues and concern -- |I'm
sorry, at 6 to 2, and we | ooked at their issues and concerns.
And now even if you renpve again this one person's vote, that
still gives you 5 to 2. It just seens, you know, null and
void to ne, right, that this claim-- again, it's definitely
not our purview. Like, we're not a court. W' re not any
kind of a thing where we're supposed to decide whether
sonmebody has done sonet hi ng agai nst their values, right?

So anyway, so I'mstill in denial. But | nean |
guess if you want to later on -- Alex, you can kind of talk
wi th Conm ssioner Shapiro and see what, you know, this
conversation mght lead to, right? But | want to be clear
for the record you, Comm ssioner Shapiro, by saying that this
woul d not have changed your vote, right, one way or the
other, right? There was so nuch other information there
that, you know, the ANC report, if the ANC report were
somrehow wi thdrawn it wouldn't turn to, like, a no, right?
It just would be withdrawn. This woul d not have changed your
anal ysis, correct?

COW SSI ONER SHAPI RO Yeah, that is absolutely
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correct. The only piece that I'm holding onto is this one
sentence, "The BZA cannot give great weight to a vote which
has at | east one conm ssioner with a clear obvious conflict
of interest.”" The problem with that is we don't know if
there's a conm ssioner that had a cl ear and obvi ous conflict
of interest. Al we're hearing is what one person i s saying
about that.

The Board of Ethics coul d determ ne whether that's
a clear conflict of interest. W wouldn't, right? That's
the problemthat | have. And to your point, the information
from the ANC was by no neans the tipping point in ny
deci sion. Not even close. It was so much information that
| ead to this decision. |'mconpletely confortable with that.
| want to nmake sure that -- | don't have enough history with
this like you all do, so it's not clear to nme whether
wherever in a situation where there's sone information that
needs to be stricken fromthe record because it was deened
prejudicial in some way.

Not tal king about this or ANC, |I'mtal ki ng about
maybe an expert w tness who turns out that they should not
have been an expert w tness. O, you know, there's other
exanpl es where we strike things from the record. Even if
there were, there's not enough evi dence here to say that this
shoul d be one of them But let's say --

BZA CHAIR HI LL: | nmean, that's fine. that's
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fine. Al right, then this is what | think.

COW SSI ONER SHAPIRO:  This is for another body,
not for us.

(Si nmul t aneous speaki ng.)

BZA CHAIR H LL: | think it's for another body as
well, and | don't think that this is going to change our
opi nion --

COW SSI ONER SHAPI RO Correct.

BZA CHAIR HILL: -- about anything that's going
on. However, since this has been a very contenti ous case and

since, you know, it appears as though this could naybe go to
an appeal or who knows, right, | don't want there to be any
doubt as to what's going on here, right? So if, Alex, you
want to look into this one issue, right, and then get back
to us next week, we can -- | nean, the only thing | can think
of is that this ANCreport gets pulled, and | don't even know
how t hat happens.

And | know that we're not the body that decides
that. And so, you know, and even if the ANC report as | said
did get pulled, that would not change ny opinion as to al
of the evidence, and it doesn't sound |like that would for
nei t her Commi ssioner Shapiro or Vice Chair Hart. I s that
correct, Vice Chair Hart? Could you please speak into the
m cr ophone?

VI CE CHAI RPERSON HART: Sorry. Yes, that is
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correct, Chairnman Hill.

BZA CHAIR HILL: So let's just go ahead and, you
know, Alexandra -- | mean, if OAG wuld take a | ook at this
| ssue, okay, and then we'll cone back next week and do this
again. Okay?

COW SSI ONER SHAPI RO: Because | stirred this up,
so | just want to nake sure that we're clear about what OAG
I's | ooking into.

M5. CAIN. So | guess the question, if evidence
cones to |ight that there was sone issue with the ANC vote
be that, you know, a conflict of interest on the part of a
comni ssi oner, somne ot her sort of mal feasance, you know, woul d
t he Board have jurisdiction to deci de whether or not to take
great weight fromthe report.

COMM SSI ONER SHAPI RO: | think that sounds right.
So and then to your point, M. Chair, we felt that we needed
to, you know, there's a whole lot of if's. But if we felt
t hat we needed to suppress the report, that that was -- there
was grounds to do that, then what happens? And again, |
don't have experience with this. Are we in a position to
say, "Well, there was plenty of other evidence. Even if we
suppress that report, then our vote still stands"?

BZA CHAIR HI LL: kay. So anyway, Comnr ssioner,
why don't you reach out to Alex, to OAG and clarify your --
| understand your question, but mke sure that she
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under st ands your question. And, M. My, we'll put this back
on for decision on the 22nd.

MR MOY: Al right. That's scheduled for July
22nd then, M. Chairnman.

BZA CHAIR HI LL: Yeah. GCkay? Gkay. Al right.
Thank you, Conmi ssioner. Bye-bye.

VI CE CHAI RPERSON HART: And |I'mgoing to drop off

too, M. Chairnman.

BZA CHAIR HILL: Sure.

VI CE CHAI RPERSON HART: And so M. Acosta can t ake
a break.

BZA CHAIR HILL: | guess we're al so | ooking then
for Peter My, | think.

VI CE CHAI RPERSON HART: Yeah. | think he's on the
cal I.

BZA CHAIR HI LL: Ckay.

COW SSI ONER MAY:  |'m here.

VI CE CHAI RPERSON HART: You can drop nme to the
attendees list. That'd be good, thanks.

BZA CHAI R HI LL: Comm ssi oner May, | nean, you
sound happy this norning. | love it.

COMWM SSI ONER MAY:  Happy isn't the exact word.

BZA CHAIR HILL: You nust mss the live action
| sense that you are nore of a live action person. You
really enjoy the face-to-face conbat.
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COW SSI ONER MAY:  |' mhappy to be perform ng from
ny office at home. But yeah, | just -- | got a busy day so
|l want to --

BZA CHAIR HI LL: OCkay. Well, I'"'mgoingtogowth
face-to-face conbat. That's what you enjoy.

COW SSI ONER MAY:  Okay.

BZA CHAIR HILL: M. My, if you wouldn't m nd
cal ling our next case, please.

MR MOY: Yes. Thank you, M. Chairnman. I
believe Ms. Lorna John is on the screen.

BZA CHAIR HI LL: GCkay. Let's go ahead and get her
up there as well.

MR MOY: Before | --

BZA CHAIR HILL: Okay, great. Perfect.

MR MOY: ~-- do that. Al right. So this for a
decision is case application no. 20254 of the Governnent of
the Republic of Zanbia. And this application was captured
and advertised as to permt the renovation of the chancery
building in the R 1-B Zone at prem ses 2419 Mssachusetts
Avenue, NW Square 2506, Lot 22. And this was heard at the
Board' s hearing | ast week, | ast Wednesday. And participating
is Chairman Hill, Ms. John, Zoning Conm ssioner in this case
representing the Departnment of Interior, Peter May. And
representing the National Capital Planning Comm ssion, M.
Mar cel Acost a.
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BZA CHAIR HI LL: Okay, great. Are we all ready
to deli berate? M. Acosta, since we don't see you that
often, why don't we begin with you today?

MR ACOSTA: Good nor ni ng. Yes, |'m satisfied
with the case now. W did receive a note from the ANC
regarding their concerns, or |ack of concerns about this.
| do know that they received sone coments from a nei ghbor
that dealt wth sonme of the operational questions about how
we woul d manage trucks and ot her things that may be goi ng on
during the construction process.

| don't necessarily know if it would be hel pful
to hear fromthe applicant. | don't knowif the applicant's
here, but if they have any response to that. But those are
kind of our day-to-day operational questions that are

guesti ons a nei ghbor had, and not necessarily the ANC. @G ven

all the other issues that we heard at our |ast neeting, |I'm
confident this project will do what it needs to do, and |
wi |l support a vote to not disapprove the application.

BZA CHAI R HI LL: kay, great. And, M. Acosta,
we don't have the applicants with us in the neeting session.

MR. ACOSTA: Ckay.

BZA CHAIR HILL: Conm ssi oner May?

COW SSI ONER  MAY: I think M. Acosta covered
everything very well. | don't have anything to add.

BZA CHAIR HI LL: M. John?
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MEMBER JOHN: Nothing to add as well. | thought
OP did a great analysis of how the application fits the
criteria, and | thought the State Departnent provi ded support

for the application, so |l really don't have nuch to add.

BZA CHAIR HI LL: GCkay. Wll, M. John, thank you
for pointing out the OP report as well as the State
Departnent's support. |"m going to make a notion then to
approve application no. 20254 as captioned and read by the
secretary. And ask for a second, Ms. John?

MEMBER JOHN:  Second.

BZA CHAIR HILL: Motion is nade and seconded.
And, M. My, could you please a roll call vote?

MR, MOY: Thank you, M. Chairnman. So when | call
your name, if you would please reply with a yes, no, or
abstain. And this is to the notion to not disapprove that
was made by Chairman Hill.

BZA CHAIR HILL: I'msorry, what did you say, M.
Moy? | apologize. | want to redo it again because | forgot
about the not to disapprove.

MR, MOY: No, that's all right. That's fine.

BZA CHAIR HI LL: So I'mgoing to make a noti on not
t o di sapprove application no. 20254 as capti oned and read by
the secretary. And ask for a second, M. John?

MEMBER JOHN:  Second.

BZA CHAIR HI LL: Thank you. Thank you, M. My.
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| forgot about that way to nmake that notion.

MR MOY: No, no worri es. It shows that you're
human. But anyways, if | may call that -- when | call your
nanme, if you woul d pl ease respond with a yes, no, or abstain.
This is on the notion nade by the Chairnman, seconded by Ms.
John. Say, M. Marcel Acosta?

MR, ACOSTA:  Yes.

MR, MOY: Zoning Conm ssioner Peter May?

COW SSI ONER MAY:  Yes.

MR MOY: Ms. John?

MEMBER JOHN:  Yes.

MR MOY: Chairman HIl?

BZA CHAIR HILL: Yes.

MR. MOY: Staff would record the vote as 4 to O
to 1 which, as | said, is on the notion of Chairnman Hi |l I,
seconded by Ms. John. Also support M. Peter May and M.
Marcel Acosta. And we have a Board seat vacant. Mot i on
carries, sir.

BZA CHAIR HI LL: Ckay, great. Thank you. Well,
M. Acosta, thank you. Nice to say you.

MR, ACOSTA: Oh, thank you. Have a happy sunmer
to everyone.

BZA CHAIR HI LL: Thank you, thank you. You as
well. You' re not going to conme back before August?

MR, ACOSTA: | don't think so, unless you have
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another case in mnd. Everybody have a great summer. |[|'I|

probably see Peter at sone point, but everybody else not so
sure, so take care.

BZA CHAIR HI LL: Yeah, thank you. All right.

MR. ACOSTA: Bye.

BZA CHAI R HI LL: Comm ssi oner you're done al so,
correct?

COW SSI ONER MAY: No. | nean are we going to do
t he deci sion cases?

BZA CHAIR H LL: Onh, you're on sone of those?
COW SSI ONER MAY:  We have five deci sions.
BZA CHAIR HILL: Ckay. Because | wasn't there

wi th you guys on Wednesday for --

COW SSI ONER MAY: | know.

BZA CHAIR HILL: -- that day.

COMM SSI ONER  MAY: W nmissed vyou. It was
terrible.

BZA CHAIR HI LL: Thank you. That's so kind of you
to say, Comm ssioner. That really is. | feel the love. |
guess the Vice Chair's going to get plugged back in here.

VI CE CHAI RPERSON HART: It's like | never left.

(Laughter.)

BZA CHAIR HILL: So I'mgoing to cut out until we
get back to the | ast one, okay?

VI CE CHAI RPERSON HART: Not a problem
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BZA CHAIR HI LL: Ckay, bye-bye.

VI CE CHAI RPERSON HART: Thank you. M. My, if
you coul d read us the next case, 20245. "' msorry, 20243.

MR MOY: Thank you, M. Vice Chair. So okay,
here we go. Al right. So case application participating
IS no. 20243 of 53, or rather 532 Taylor, LLC. Captioned and
advertised for a special exception wunder the RF-use
requi renents of Subtitle U Section 320.2, to permt the
conversion of aflat into athree-unit apartnent house in the
RF-1 Zone at prem ses 532 Taylor Street, NW Square 3231, Lot
86. And the Board heard this case at its public hearing | ast
week.

VI CE CHAI RPERSON HART: Thank you very nmuch, M.
My. So I'll just say a few words and we can go fromthere.
So after we, not receiving any further docunents follow ng
the hearing |last week, | would still be in support of this
application as | nentioned during our deliberation. I
understand that both of my fellow Board nenbers also
deliberated, and I'll ask you now if you have anything el se
to add. You can either shake your head or nod.

MEMBER JOHN: | have nothing to add.

COMM SSI ONER MAY: Not hing to add.

MEMBER JOHN:  Not hi ng to add.

VI CE CHAI RPERSON HART: So | woul d nmake a notion
to approve application 20243 as read and captioned by the
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secretary, given the deliberation that we had | ast week. Do
| have a second, Ms. My?

COW SSI ONER MAY:  Second.

VI CE CHAI RPERSON HART: |I'msorry, Ms. My. Ww.
Ms. John. M. May, there we go. Thank you. The second?

COWMWM SSI ONER MAY:  Yes.

VI CE CHAI RPERSON HART: So havi ng heard a second,
M. My, if you could go for aroll call vote, please.

MR MJY: Yes, thank you. So when | call your
name, if you would reply wiwth a yes, no, or abstain. This
is on the notion made by Vice Chair Hart, seconded by Zoni ng
Commi ssi oner Peter May. Ms. John?

MEMBER JOHN:  Yes.

MR, MOY: Zoni ng Comm ssioner Peter May?

COW SSI ONER MAY:  Yes.

MR MOY: Vice Chair Hart?

VI CE CHAI RPERSON HART:  Yes.

MR MOY: Staff will record the vote as 3 to O to
2. This is on the notion of Vice Chair Hart, seconded by
Zoni ng Conmm ssioner Peter May. And also in support of the
noti on, W©Ms. John. We have a Board seat vacant, no other
menbers participating. Mdtion carries, 3 to 0 to 2.

VI CE CHAI RPERSON HART: Thank you. And we can
roll right along. If you could -- we could nove to the next
case, 20245, when you're ready, M. My.
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MR, MOY: Thank you. So this is case application
20245 of Christopher Astilla, captioned and advertised for
speci al exceptions under Subtitle E, Section 5201. Lot
occupancy requirenents of Subtitle E, Section 304.1, and from
the rear addition requirenents of Subtitle E, Section 205. 4,
to construct a two-story rear addition to an existing
attached principal dwelling unit, RF-1 Zone at prem ses 216
14th Pl ace, NE, Square 1055, Lot 31. And this application

was heard at the Board's public hearing | ast week, which was

July the 8th.
VI CE CHAI RPERSON HART: Thank you, M. My. So
again, after not receiving any further docunents follow ng

the hearing |last week, | would still be in support of this
application as | nentioned during our deliberation. And ']
ask nmy fellow Board nenbers if they have anything that they'd
i ke to add.

MEMBER JOHN:  No.

COW SSI ONER MAY:  No.

VI CE CHAI RPERSON HART: Excellent. So | would
t hen nake a notion to approve application 20245, as read and

captioned by the secretary. Do | have a second?

MEMBER JOHN:  Second.

VI CE CHAI RPERSON HART: Thank you. M. My, if
you could read the -- if you could go for a roll call vote,
pl ease?
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MR MJY: Yes, thank you. So when | call vyour
nanme, if you woul d pl ease respond with a yes, no, or abstain.
This i1s on the notion nade by Vice Chair Hart, seconded by
Ms. John. Zoning Comm ssioner Peter May?

COW SSI ONER MAY:  Yes.

MR MOY: Ms. John?

MEMBER JOHN:  Yes.

MR MOY: Vice Chair Hart?

VI CE CHAI RPERSON HART:  Yes.

VI CE CHAI RPERSON HART: Staff will record the vote
as 3to0to 2, and this is on the notion of Vice Chair Hart,
seconded by Ms. John. Also in support, Zoning Conm ssioner
Pet er May. We have a Board seat vacant, no other nenbers
participating. WMdtion carries, 3 to 0 to 2.

VI CE CHAI RPERSON HART: Thank vyou. So novi ng
right along. | think we are at 20247 now.

MR MOY: Yes, thank vyou. This is case
application 20247, Reneau Randol ph, LLC Captioned and
advertised for special exception under the RF use
requi rements Subtitle U, Section 320.2, to permt the
conversion of an existing attached principal dwelling unit
into a three-unit apartnment house, RF-1 Zone, at prem ses
1317 Randol ph Street, NW Square 2824, Lot 6. This was heard
at the Board's public hearing last week, July the 8th.
Participating is Vice Chair Hart, M. John, and Zoning
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Comm ssi oner Peter May.

VI CE CHAI RPERSON HART: Thank you. So | can
begin. Again after not receiving any further docunents
follow ng the hearing | ast week, | would still be in support
of this application as | nentioned during our deliberation.
Il will point out that the ANC report did include a nunber of

conditions. | thought those conditions were actual |y outside
of the Board's purview. And so |, you know, | didn't think
that they were things that we needed to add to the order
I tsel f. So I'd like to hear from ny fell ow Board nenbers

their thoughts on this case as well.

MEMBER JOHN: | t hought we had di scussed that the
|l ast time and | believe there was an issue of parking that
the applicant had net. | don't know if |I'm confusing that
wi th anot her case but --

VI CE CHAI RPERSON HART: They've net all the
t hi ngs, yes.

MEMBER JOHN: Yes. They've net all of the
condi ti ons. And so | do not support including those
conditions in the order.

VI CE CHAI RPERSON HART: Ckay. | just wanted to
be clear on that. Conmm ssioner My?

COW SSI ONER MAY: | have nothing to add. " m
ready to vote in support.

VI CE CHAI RPERSON HART: Thank you. So I'll make
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a notion to approve application 20247 as read and capti oned
by the secretary. M. My, could we have a roll call vote
pl ease? Sorry, do | have a second?

MEMBER JOHN:  Second.

VI CE CHAI RPERSON HART: Thank you. M. My, coul d
we have a roll call vote please?

MR MOY: Yes. When | call your nanme, if you
woul d pl ease respond with a yes, no, or abstain on the notion
made by Vice Chair Hart to approve the application for the
relief requested. Seconded notion, M. John. Zoni ng
Commi ssi oner Peter May?

COW SSI ONER MAY:  Yes.

MR MOY: Ms. John?

MEMBER JOHN:  Yes.

MR MOY: Vice Chair Hart?

VI CE CHAI RPERSON HART:  Yes.

MR MOY: Staff would record the vote as 3:0:2 on
the notion of Vice Chair Hart, seconded by Ms. John. Also
i n support of the notion, Zoning Comm ssioner Peter May. W
have a Board seat vacant, and no ot her nenbers participating.
Motion carries, 3:0:2.

VI CE CHAI RPERSON HART: Thank you. Moving right
along, if you could call the next case, 20248, at your
conveni ence, M. Mby.

MR, MOY: Al right. This would be case
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application for decision no. 20248 of Hi |l ary Hansen. Caption
advertised for special exceptions under Subtitle E, Section
5201, from the lot occupancy requirenents of Subtitle E,
Section 304.1; on the rear yard requirenents of Subtitle E
Section 306.1; fromthe nonconform ng structure requi renents
of Subtitle C, Section 202. 2. This would construct a two-
story rear addition to an existing sem -detached princi pal
dwelling unit, RF-1 Zone at 1006 10th Street, NE, Square 931,
Lot 25. And this was |last heard at the Board's hearing on
July the 8th.

VI CE CHAI RPERSON HART: Thank you. So after again
not receiving any further docunents follow ng the hearing
| ast week, | would still be in support of this application
as | noted during our deliberation | ast week. And I'IIl ask
ny fellow Board nenbers if they have any other itens that
they would like to add to the di scussion.

MEMBER JOHN:  No, nothing to add.

COW SSI ONER MAY:  No.

VI CE CHAI RPERSON HART: So I'll nake a notion to
approve application 20248, as read and captioned by the
secretary. And do | have a second?

MEMBER JOHN:  Second.

COW SSI ONER MAY:  Second.

VI CE CHAI RPERSON HART: Ckay. W got two seconds.
It 1ooks Iike Ms. John beat Conm ssioner May.
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COW SSI ONER MAY: Yes, that's fine.

VI CE CHAl RPERSON HART: And, M. My, if we could
go through a roll call vote again, please.

MR MOY: Thank you. Wen | call your nane, if
you woul d pl ease respond with a yes, no, or abstain to the
noti on made by Vice Chair Hart to approve the application for
the relief requested. Seconded the notion, M. John. Also
I n support of the notion, Zoni ng Comm ssi oner Peter May? And

VI CE CHAI RPERSON HART: You need to go t hrough t he
vote itself, right?

MR MOY: Yeah. It's 3:0:2.

VI CE CHAl RPERSON HART: We haven't nmade the --

MEMBER JOHN: Vot ed.

COMM SSI ONER MAY:  We just had nultiple seconds.

MR MOY: Ch, I'msorry. Well, I'mjunping ahead
of nyself. Okay. So notion was nmade and there was a second?

VI CE CHAI RPERSON HART: Yes, by Ms. John.

MR, MOY: And did you call a vote?

VI CE CHAI RPERSON HART: | called a vote, and I'm
just actually waiting for you to call each other's nane --
call all of our names so that we can officially vote.

MR, MOY: Al right. Thank you very nuch.

VI CE CHAI RPERSON HART: Not a problem

MR MOY: So staff will record vote as the --
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VI CE CHAI RPERSON HART: We haven't done it yet.
You have to call Comm ssioner May first to have himvote --

MR MOY: Cdearly, | haven't had ny second cup of
coffee really. Sorry.

VI CE CHAlI RPERSON HART: | am actually kind of
rolling through this alittle quickly, so | understand the --

MEMBER JOHN: There's another human in the house
her e.

MR MOY:  Yeah. | say it's throwing ny rhythm
off. Ckay. So notion is nade by Vice Chair Hart to approve

the application for relief requested, and seconded by M.

John.
VI CE CHAI RPERSON HART:  Yes.
MEMBER JOHN: Yes, yes.
COMM SSI ONER MAY: Call the roll call, please.
MEMBER JOHN: Now the roll call.
MR, MOY: Ckay. So when | call your nane, if you
woul d just respond with a yes, no, or abstain. Al right.

Zoni ng Conmi ssi oner Peter May?
COW SSI ONER MAY:  Yes.
MR MOY: Ms. John?
MEMBER JOHN:  Yes.
MR MOY: Vice Chair Hart?
VI CE CHAI RPERSON HART:  Yes.
MR, MOY: (Ckay, great. So now staff will record
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as 3:0:2, right. Motion was made by Vice Chair Hart,
seconded by Ms. John. And also in support of the notion,
Zoning Conm ssi oner Pet er May . No ot her nmenber s
participating, we have a Board seat vacant. Mbdtion carries,
3:0: 2.

VI CE CHAI RPERSON HART: Thank you. So this is the
| ast case with M. May, and this is 20250. |f you could call
t hat case please, M. My.

MR MOY: Yes, thank you. Case application 20250,
WIlliam and Karen Quarles. Caption advertised for special
exception under Subtitle E, Section 5201, rear addition
requirements Subtitle E, Section 205.4, from the |ot
occupancy requi renents of Subtitle E Section 304.1, and from
the nonconform ng structure requirenments of Subtitle C
Section 202.2 to construct a two-story rear addition to an
existing attached flat in the RF-1 Zone at prem ses 216 9th
Street, NE, Square 917, Lot 113. And this was heard at the
Board's public hearing | ast week, July the 8th.

VI CE CHAI RPERSON HART: Thank you, M. My. So

again, after not receiving any further docunents follow ng

the hearing |last week, | would still be in support of this
application as | nentioned during our deliberation. | also
understand that you all, both of ny Board nenbers have al so

del i berated | ast week and I wanted to ask i f you had anyt hi ng
further to add.
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MEMBER JOHN:  Not hi ng.

VI CE CHAlI RPERSON HART: Ckay.

COMM SSI ONER MAY: M. Chai rman?

VI CE CHAlI RPERSON HART:  Yes.

COW SSI ONER MAY: M. Vice Chairman, however you

want to be addressed.

VI CE CHAI RPERSON HART: Whatever's fi ne.

COMM SSI ONER MAY: | would note that there were
two newletters of support that | sawon the record. | don't
know if they were added | ast week and | just m ssed them but
| just wanted to make sure we recognize that those are in
there, including the abutting neighbor to the north.

VI CE CHAI RPERSON HART: COkay. | think we actually
asked for those.

COW SSI ONER MAY: Yes. There was one that the
applicant thought was in the record but was not there. I
don't know when they were added, all | know is that | just

found them prepared for today.

VI CE CHAI RPERSON HART: Ckay. So | appreciate
that. | think that we did ask for those fromthe applicant
during the hearing itself.

COWM SSI ONER MAY:  Yeah.

VI CE CHAI RPERSON HART: | was | ooki ng at anyt hi ng
el se that was outside of that information, but | agree with
you. Thank you for pointing that out. | still would be in
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support of the application, but it's good to have a full
record. So with that, | nake a notion to approve application
20250, as read and captioned by the secretary. And do | have
a second?

COW SSI ONER MAY:  Second.

VI CE CHAI RPERSON HART: Thank you, Conm ssi oner
May. He was quick this tine.

(Laughter.)

COW SSI ONER MAY:  Yeah.

VI CE CHAI RPERSON HART: So, M. My, if we could
do a roll call vote. Thank you.

MR, MOY: Yes, sir. So when | call your name, if
you woul d pl ease respond with a yes, no, or abstain on the
noti on made by Vice Chair Hart to approve the application for
the relief requested, and seconded by Zoni ng Comm ssi oner,
Peter May. Ms. John?

MEMBER JOHN:  Yes.

MR MOY: M. May?

COW SSI ONER MAY:  Yes.

MR MOY: Vice Chair Hart?

VI CE CHAI RPERSON HART:  Yes.

MR. MOY: Staff would record the vote as 3:0: 2.
And this is on the notion of Vice Chair Hart to approve,
seconded by Zoni ng Conmm ssi oner Peter May. Also in support,
Ms. John. We have a Board seat vacant, no other nenbers
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participating. Mdtion carries, 3:0:2.

VI CE CHAl RPERSON HART: Excellent. Thank you very
much. And t hank you, Conm ssioner May, for your staying with
us after the FM BZA case. | know it was a little long, you
know, to do that this week.

COW SSI ONER MAY:  No worries. | look forward to
com ng back on the 5th for two continued heari ngs.

VI CE CHAI RPERSON HART: Oh, yeah. That's true.

COW SSI ONER MAY:  Yeah.

VI CE CHAI RPERSON HART: So thank you very nuch.
And | guess we're going to have our other fol ks cone back,
M. Young. Take care.

MEMBER JOHN:  Bye.

VI CE CHAI RPERSON HART: And |I'Il hand it back to
Chairman Hi Il .

BZA CHAIR HI LL: Yeah. That work better.

VI CE CHAI RPERSON HART:  Yeah.

BZA CHAIR HI LL: This worked a little better,
ri ght?

VI CE CHAI RPERSON HART:  Yeabh. | was trying to
find a way to kind of cut down sonme of the tine that it took
us to get through these. Unfortunately, | was going alittle
bit too fast | think for M. My. He needs that second cup
of coffee.

BZA CHAIR HI LL: Yeah, | guess that works out.
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Al right. W can try that again today and see what we
t hi nk.

VI CE CHAlI RPERSON HART:  Sur e.

BZA CHAIR HILL: Al right, M. My. Chai r man
Hood, wel cone. And you can go ahead, M. My, and call our
next case. Chairman Hood, your m crophone was not on but we
saw you acknow edge your acknow edgnent.

ZC CHAIR HOOD:  You know what, actually | didn't
feel like noving nmy hand to cut it on, so | just nodded by
head. But good norning, everyone.

(Laughter.)

BZA CHAIR HI LL: Good norni ng.

VI CE CHAI RPERSON HART: Good norni ng.

MR. MOY: So the next and | ast case for decision
making in the Board's neeting session is application no.
20069, of Deidra Barksdale. Captioned and advertised and as
anended for special exceptions from the general penthouse
requi rements of Subtitle C, Section 1500.4, under Subtitle
C, Section 1504 from the penthouse setback requirenments of
Subtitle C, Section 1502.1(c), and pursuant to Subtitle X
Chapter 10 for an area variance from penthouse area
requi rements of Subtitle C, Section 1503.1 to construct a new
rooftop access penthouse on an existing seni-detached fl at
in the RF-1 Zone.

This is at prem ses 100 S Street, NW Square 3104,
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Lot 804. This was |ast heard by the Board's public hearing
on June the 24th. And participating on this decision is
Chairman Hill, Vice Chair Hart, M. John, and Zoning
Comm ssi on Chair, Anthony Hood.

BZA CHAIR HI LL: GCkay. Well, I can start alittle
bit of this and then |I'd rather just kind of go around with
everybody. And, M. Hart, I'"'mgoing to start with you j ust
because |'ve been starting with you of late. You know, we
heard a lot of testinony about this, and this was a very
di sappointing situation | think, you know.

| nmean, it's not sonmething that any of us would
like to be in, nmeaning that the applicant would not want to
be here. You know, | think this is something that eventual ly
|"mgoing to have to vote against. And | can go through ny
reasons as to why, but | guess | think I'd just like to go
ahead and hear about what y'all have to think about it.
Because again it was, you know, it was quite enotional. It
was a | ot of enotion going on during the hearing, and | can
under st and why.

But again, the reason that we're here is to | ook
through the standards wth which to approve or deny
something. And in this case again it's an area vari ance,
which is something that's varying and it's a high hurdle to
get over, and I'Il give ny reasons again at the end of this.
But, Vice Chair Hart, if you wouldn't mnd just Kkind of
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starting us off. W can just kind of -- we can go around a
couple of tinmes if we need to. Everyone put thenself on
mut e.

VI CE CHAI RPERSON HART: Get nyself off of nute
before | start. So yeah | agree that this case was
difficult, and not real ly because of any necessary conplexity
for the relief sought itself, but because of the process and
tinmeline that we had to try to figure out. And I'lIl say from
the outset that we're here to understand if we believe the
applicant has nmet their burden by providing information and
docunentation for us to support the application.

And while | feel that | do feel for Ms. Barksdal e,
the applicant, in her situation, | really don't think I can
support her application since | don't think that she's
provi ded sufficient information for us to do that. So she
has a variance from the penthouse -- she has requested a
variance fromthe penthouse area requirenents.

She' s proposi ng a, | guess constructed, 130 square
f oot pent house when only a 30 square foot space is allowed.
This regulation is in place to limt the size, scale, and
massi ng of rooftop penthouses on flats. The image that we
have seen in exhibits that have been shown, what | perceive
to be a fairly large penthouse on this -- it's a very
| npressive house. The applicant has al so asserted that they
relied on the BZA approval to build the structure, including
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t he pent house.

Wile | believe the drawings included the
pent house prior to this year, 2020, | amreally not sure when
t he pent house was added to the drawings. And it seened to
be a little bit of confusion around this penthouse being
I ncl uded sonetinme around 2016, followng the initial permt
i n 2014, and the updated permt or anended permt, | guess,
bui l ding permt in 2015. And the anended buil ding permt was
it seened to be for a -- the spiral staircase, and it just
kind of said leading to a room But it wasn't clear that
t here was an actual approval of the penthouse at that point.

So the burden in these applications, and al
applications, is for the applicant to provide proof. And
this would be in ny estimation, sone stanped drawi ngs or a
permt sayi ng t he pent house as desi gned was approved by DCRA.
Wil e | understand that the applicant had an approval of the
renovati on of the house, and at sone point they decided to
have a penthouse and a spiral stair leading up to it. I
don't see any plans that have said this is what was actually
approved.

So we al so understand that the applicant noted
that the DCA had an error that was -- and | know that the
errors, we usually deal with in terns of appeals. But this
was that the error was that the -- one of the, | guess,
i nspectors that canme to the house said that all of the plans
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were, you know, well they kind of nade a generalization that
all of the plans were, you know, the buil ding was being built
to the plans. But it really was not clear as to again if
t hat pent house was approved at that point. So when the DCRA
cane back a couple of days | ater and then said, oh, you know,
this is definitely an issue that has to be rectified.

So the DCRA did actually start talking to the
appl i cant about the penthouse needing relief fromthe zoning
regul ati ons, and that the applicant woul d need to cone to the
BZA. And that was actually back in 2016. And it seens as
t hough there was an application that was submitted, but it
just wasn't continued at that point. So right now, we just
have the applicant saying that they had approved draw ngs.
W don't actually have the drawi ngs that showed where this
pent house and the relief that is necessary for it were
actual ly approved. And so | can't grant the vari ance because
| don't think that there is a reasonable reliance issue

because that has not been established in ny estinmation.

As | don't believe that there are any other
rationale that's been put before us, | wouldn't be able to
support the requested relief, the variance, as the -- in ny

estimation, the exceptional condition prong, which is the
first prong of the variance test, has not been net. Wth
regard to the special exceptions that are being signed, |
woul d not be able to support these either. Under Subtitle C
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in 1504.1, relief to the requirenents of C -- excuse ne,
Subtitle C, 1500.6 through 1500.10 and 1502, these nay be
granted as a special exception by the Board as long as
several conditions are net regarding the condition that the
proposed design would result in a better design of the roof
structure wthout appealing to be an extension of the
bui | ding wal | .

Also, this is according to the regs, the relief
requested would result in a roof structure that is virtually
| ess intrusive and al so that every effort has been nade for
t he housing nechani cal equipnent, stairway, and el evator
pent house to be in conpliance with the required setbacks.
| just don't think that they neet those aspects of the
regul ations, and so | would not be able to support the
speci al exceptions.

Again, | understand that the applicant has been
goi ng through this process for a nunber of years. But | just
don't believe that we have sufficient information for ne to
be able to support it. As you are, M. Chairman, you had
noted that you were kind of disappointed that this -- we're
kind of here in this place, and it seens as though there is
a--1 don't know It seens as though there shoul d have been
a different process for people to go through for this. But
maybe this process should have happened a couple of years
ago, and we would have had a -- | don't know. It nmay have
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been different then. But right now, it's just that this tine
period has nmade it even harder | think for the applicant.
But | just don't believe that they've net the burden of proof
for me to be able to approve it, and that's where I am |
know t hat was kind of |ong w nded, so sorry.

BZA CHAIR HI LL: Thank you. Ms. John?

MEMBER JOHN: So that was really very thorough
and | don't have a lot to add to it. M concern about this
case is that | could -- it was difficult for ne to understand
what the inspector reviewed on January 9th, 2016. And why
t hat i nspector would have said that all work was bei ng done
according to the plans, | believe was the statenent. And his
purpose there was to verify if the scope of work has been
exceeded. That's really very broad.

And t he i nspector on January 10th said, the owner

was able to provide ne the required permts as well as onsite

approved pl ans. The construction work being perforned
mat ched the plans that were provided to nme today. It is
still not clear to ne what those plans were.

So, M. Hart, if you say that the plans showed t he
pent house, | didn't read the diagranms to conclude that they
did show a penthouse. To ne they showed fram ng, but how
much of that was then -- you know, if you could expound on
that part of it. Because | was trying to see if up unti
that time there was sone detrinental reliance. And so we
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coul d al |l ow t he pent house based on detrinental reliance. But
then as | |ooked at -- that's still not clear, and it's the
burden of the applicant to prove its case. The appl i cant
needs to cone i n and show pl ans, as you've said, that clearly
show that they have a staff permt for building a penthouse.

And so | | ooked again at DCRA's tineline, which
Is not refuted by the applicant. And the tineline says that
-- I'mgoing to read that, because | thought that it was very
clarifying. Tineline says, on August 12th, 2016. Now during
this tine, there are a lot of neetings and phone calls to
various DCRA officials to resolve the matter. And it appears
to me that not one person could conme up with staff draw ngs
t hat shows this penthouse.

And t hen when | | ooked at the original plan, it's
clear that there's no fourth floor there. There is nothing
between the two turrets. And | don't renmenber where that
exhibit is. | apologize to the |l awers. But, you know, there
is no fourth floor in between those two charts.

So on August 12th, 2016, the tineline notes that,
t he zoni ng adm ni strator net wwth M. And Ms. Barksdal e, and
totheir architect/representative, Ms. Victoria Bell ow. They
present draw ngs but no calculations. They also presented
a photo show ng that nore construction occurred since January
7th, 2016 on the illustrated |level that M. Bellow call ed
either a fourth floor or a rooftop penthouse. The zoning
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adm nistrator inforns them that, either category is a
violation of the zoning regulations, and infornms them to
remove this structure or seek BZA relief.

The zoning adm nistrator also inforns themthat,
I f the structure is classified as a habitabl e penthouse under
either old pre-1816 or new post 1816 penthouse rules, it
woul d not be allowed under the old penthouse rules, or any
speci al exception under the new pent house rules. W now know
that they would need a variance, not a special exception.
At that tinme, they asked the zoning admnistrator to
partially lift the stop work order so that they could
conti nue work on the interior.

So for me, from January to August, during that

time if there had been pl ans show ng a pent house, they shoul d

have been provi ded. So | agree that this is a difficult
case, and no one ever wants to tell an applicant that
construction needs to be renpved. So | | ooked at this case,
you know, as closely as | could based on information in the

record. And frankly, the lack of information. And again,
anot her problemw th the case was the August 12th note that
at 3:16 p.m, M. Barksdale provided drawings that were
requested by the zoning adm nistrator, elevation draw ngs.

So there you have it. This is really very
confusing. And it's not the function of the Board to try to
make sense of sonething that is really this clear. And |
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think that the responsibility was on the Barksdal e's to nake
sure that their plans were stanped, and to retain those
st anped pl ans and not for the Board to try to figure out what
coul d have happened, because that's sort of where we are.

And so | have to | ook at what the record says and
t he burden of proof. And the burden of proof is the criteria
for a variance is really very strict, and so | have
difficulty finding that they nmet the variance test. Nowthe
architect, in his response, tries to nake out an argunent for
an econom ¢ hardshi p because they would have to renove the
structure at an additional cost. And to a certain extent,
you know, it serves a self-inflicted wound in a way, and
we're not allowed to grant a variance based on, you know,
self-inflicted wound. | mean, that's sort of ny way of
|l ooking at it. So this is really very distressing. | hate
to have to review these cases.

But at the end of the day, | think the process at
DCRA could be tighter. But it's the responsibility of the
applicant to nake sure that they have stanped draw ngs, and
t hat they docunent what really happened. And there was just
a lack of docunmentation in this case.

VI CE CHAI RPERSON HART: Board Menber John, did you
have a question for me?

MEMBER JOHN: Well, you have said that one of the
drawi ngs showed the rooftop, showed the penthouse. But in
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| ooking at DCRA's notes, one case there were elevation
drawi ngs, and in another case there was none. And then, you
know -- so in our view, which in terns of your architectural
experience, did you see a penthouse with elevations in any
of the drawings? | didn't.

VI CE CHAl RPERSON HART: No. And that was part of
the problemthat I was having, was | wasn't exactly sure when
t he pent house was included in the drawings. But | know t hat
the issue cane to light in that second i nspection in January.
So sonetine between the Novenber approval of the permt to
January, they had been in the approval in -- the change to
the permit in Novenber, but it wasn't -- typically you'd
have, you know, whatever the scope of work is, and that
wasn't actually included as part of the scope of work in
Novenber. It wasn't explicit that they' re putting a pent house
on, you know, on this hone.

MEMBER JOHN:  No.

VI CE CHAI RPERSON HART: And so it becones this
kind of very -- it beconmes unclear as to the what was
permtted in Novenber, and it is not -- it should be very
clear that the rooftop penthouse, that the penthouse was
actually given a permt and approved by DCRA, and that's not
the case. And we don't have that information.

MEMBER JOHN: Right. There are stairs --

VI CE CHAlI RPERSON HART:  Yes.
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MEMBER JOHN: -- a roomabove -- | forget what the
unit says --

VI CE CHAlI RPERSON HART:  Yeabh.

MEMBER JOHN: -- but it was very big.

VI CE CHAlI RPERSON HART:  Yeabh.

MEMBER JOHN: Everything is are you building a
pent house or are you not? Are you building storage for, you
know, a small storage space that neets the requirenent or

not? The rooftop plan shows to ne a wi de structure. Soit's

difficult --

VI CE CHAI RPERSON HART:  Ckay.

MEMBER JOHN:. -- and | can't resolve it through
specul ati on. | need to resolve it based on what's in the

record. So those would be ny thoughts on this case.

BZA CHAIR HILL: Ckay. Thank you, M. John.
Chai r man Hood?

ZC CHAIR HOOD: Yes, Chairman. | | ooked at this
case. It feels like an appeal, even though it's not. It's
too many cross wi nds and too nmany things that are really not
necessary for us to figure out about who's on first and who's
on second and who's on third. Wether this person did these

drawi ngs, whet her these draw ngs are stanped.

For me, as stated, | don't believe the applicant
has provi ded i nformation denonstrati ng excepti onal
condi ti ons. Also with Subtitle 1504, special exception
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subtitle -- | don't believe that's been net. Variance for
sure has not been net. But even before we get there, the
problem|'mhaving with this is before we get to what we're
supposed to actually be doing, there's so nuch i nvestigative

work that we have to do to try to figure out who's on first,

who' s on second, and who's on third.

And the reliance issue, | just couldn't see any
evidence of it. | don't know whether we have -- | hear we
have draw ngs that have been stanped, but then | hear we
don't. And it's not really -- for nme, | think that this
applicant, this has been going on for years. | think this
applicant needs to go back, find out what they could do

within the zoning regulations, start from there and go

f orward.

But right now, |I'm prepared to deny this case.
But | can tell you | would advise this applicant. And |'m
not sure how we could do that in this process. They need to

go back and conme to conformto the zoning regulations and
find out what they can and cannot do. | saw that somewhere,
but | didn't see it conplete. Sonewhere it was nentioned the
applicant should try to conformto the regulations, and |

didn't see that produced, so |I'mnot sure or not.

But I would tell you, the way it stands now, |
vote against this case. | would agree with my coll eagues.
Thank you, M. Chair.
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BZA CHAIR HI LL: kay. Thank you all. Can you
hear me? kay. | guess, you know, as | said before, and
["I'l just kind of echo sone of the things that you all talked
about, Ms. John, Vice Chair Hart, and Chai rman Hood, is that
-- you know, | nean, first of all it's four tines the size
of anything that would be allowed. So, | nean, |I'mKkind of
already at that point, right? And again, variance is
sonething that is very difficult to achieve in terns of, you
know, what you need to do to get the standard. | again am
not even behind the special exceptions that they're
requesting for.

In terms of the tinmeline of things and the
reliance i ssues, | nean, that stairway was added | guess |ike
on Decenber 22nd, 2015. And that, you know, if there should
have been sonething that DCRA -- you know, they weren't
| ooki ng at a penthouse, right? They were |ooking at that
stairwell, right? And so if there's a problem there in
DCRA' s process, perhaps. But however, it's really | think
kind of up to the architect to know what their stanped pl ans
say.

You know, it's the architect that is buildingthe
t hi ng. Well, like, I"'m not an architect. I"m hiring an
architect. Right? You have to have stanped plans that show
what you're allowed to build, and then you buil di ng accordi ng
to those stanped plans. And we didn't see any stanped pl ans
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for the penthouse, right? So, you know, | just don't see how
t hat pent house ever got built, right?

And then the, interns of the reliance i ssues, and
| -- again, we've already said that we feel for the
applicant. | nmean, it's not -- the applicant's not an
architect. The applicant's just trying to do what they're
trying to do, and they don't know that they're in trouble or
that there's an issue until | guess, |ike, January 11lth
2016. Right?

And so the fact that, you know, January 9th they
were good, and then January 11th they weren't, that's only
two days. Right? There's not a lot of stuff that gets done
intwo days, right? So January 11th, 2016, which is nowfive
years ago, right, you know that there's a problem

To echo Chai rman Hood's point, whatever -- and
don't even know whether you go now -- if | were the
applicant, | don't know what | would be advising to do. 1'd
go to the Ofice of Planning. You know, | don't even know
if the special exception works at this point. You know, |
don't even know how you get the 30 square feet. You know,
that is again sonething that the applicant could go to the
Ofice of Planning for and try to see what they are all owed
to do within zoning, to Chairnman Hood's point, and kind of
work from there. | nean, it's definitely an unfortunate
situation that | don't think the applicant necessarily is to
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bl ame for because they're hiring people to help themdo what
they need to do, right?
The only thing that | will say for the applicant

Is that you did know there was a problem on January 11t h,

2016. You know, | nmean there was a problemthere. R ght?
But nonetheless it's just a very bad situation. But |'m
going to ahead -- and | just don't think they've net their

burden, as none of us do. So I'mgoing to nake a notion to
deny application no. 20069 as captioned and read by the
secretary. As for a second, Ms. John?

MEMBER JOHN:  Second.

BZA CHAIR HILL: The notion has been nmade and

seconded. M. My, if you can please take a roll call vote.

MR, MOY: When | call your nane, if you would
pl ease respond with a yes, no, or abstain to the notion nade
by Chairman Hill to deny the application relief being
request ed. Seconding the notion is M. John. Zoni ng
Commi ssi on Chair, Anthony Hood?

ZC CHAIR HOOD: I'min support of the notion.

MR MOY: Vice Chair Hart?

VI CE CHAI RPERSON HART: |' msupporting the notion
as wel | .

MR MOY: Ms. John?

MEMBER JOHN: |'min support of the notion.

MR MOY: Chairman HIl?
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BZA CHAIR HILL: Yes.

MR MOY: Staff would record the vote as 4:0: 1,
and this is on the notion to deny made by Chairman H I,
seconded by Ms. John, also supporting notion is Zoning

Comm ssion Chair, Anthony Hood, Vice Chair Hart, and of

course Ms. John and Chairman H | I. W have a Board seat
vacant . So the count is 4:0:1, notion carries. M.
Chai r man.

BZA CHAIR HI LL: Ckay, great. Thank you. And |
know -- we'll probably just take a break real quick. But,
Chai rman Hood, you're with us for the rest of the day,
correct?

ZC CHAIR HOOD: Yes, | sure. And |I'ma have to
tell Comm ssioner May he never tells nme he m sses ne when |'m
not here.

(Laughter.)

BZA CHAIR HILL: Well, you know, the thing is we
don't like lying, right?

ZC CHAIR HOOD: | got you.

(Wher eupon, the above-entitled matter went of f the

record at 10:48 a.m)
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