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Frederick L. Hill, Chairperson, presiding.

BOARD OF ZONI NG ADJUSTMENT MEMBERS PRESENT:

FREDERI CK L. HILL, Chairperson
LORNA JOHN, Board Menber
CARLTON HART, Board Menber ( NCPC)

ZONI NG COW SSI ON MEMBER PRESENT:
M CHAEL TURNBULL, Conmi ssi oner
OFFI CE OF ZONI NG STAFF PRESENT:

CLI FFORD MDY, Secretary
PAUL YOUNG, Zoning Data Speciali st

D.C. OFFICE OF THE ATTORNEY GENERAL PRESENT:

ALEXANDRA CAI'N, ESQ
DANI EL BASSETT, ESQ

The transcript constitutes the mnutes fromthe
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PROGCEEDI-NGS
9:37 a.m

CHAI RPERSON HI LL: Good norni ng, | adi es and
gentlenen. We're convening and broadcasting this decision
nmeeting by video conference. This is a June 17th, 2020,
Public Meeting session of the Board of Zoni ng Adjustnent for
the District of Colunbia.

My nane is Fred H I, Chairperson. Joining ne
today is Carton Hart, Vice Chairperson and Lorna John, Board
Menber. And representing the Zoning Conmi ssion is M chael
Tur nbul | .

Today' s neeting agenda i s avail able to you on the
Ofice of Zoning's website. Pl ease be advised this
proceeding is being recorded by a Court Reporter and it is
al so webcast live via WebEx and YouTube Live.

The video will be available on the Ofice of
Zoning's website after today's hearing session. Accordingly,
everyone who is listening on WebEx or by tel ephone will be
muted during the neeting. W do not take any public
testinmony in our decision neetings unless the Board asks
soneone to cone forward.

| f you are experiencing difficulty accessi ng WebEx
or with your tel ephone call-in|I'mgoing to give you a nunber
tocall hereif everyone wants to wite it down. Then pl ease

call our Ofice of Zoning Hotline nunber at 202-727-5471.
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4
Once again that's 202-727-5471 to received WbEx | ogin or

call-in instructions.

At the conclusion of this neeting session | shall
in consultation wwth the Ofice of Zoning determ ne whet her
a full or summary order may be issued. A full order is
requi red when the decision it contains is adverse to a party
I ncluding an affected ANC. A full order may al so be needed
I f the Board's decisiondiffers fromthe Ofice of Planning's
reconmendati on. Al t hough the Board favors the use of
sunmary orders whenever possible. An Applicant my not
request the Board to issue such an order.

Prelimnary matters are those which relate to
whether a case will or should be heard today such as a
request for a postponenent, continuance or wthdrawal or
whet her proper and adequate notice of the neeting has been
gi ven.

M. Secretary, are there any prelimnary matters
that we need to deal wth?

MR, MOY: Good norning, M. Chairmn, Menbers of
the Board. | don't have any outstanding prelimnary natters
before the Board at this tine but we'll have a few but I
think it would be appropriate to call those when we go case
by case. Thank you.

CHAI RPERSON HI LL: Ckay. Thank you. Al right.

M. My, if you could read our first and only decision case,
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or neeting case.

MR, MOY: Thank you. So, that would be in regards
to Appeal Nunmber 20221 of Chain Bridge Road/University
Terrace Reservation Committee. And this appeal was
advertised as an appeal from the determ nation nmade on
Novenber 13, 2019, by the O fice of the Zoni ng Adm ni strat or,
Departnent of Consuner Regul atory Affairs that the creation
of 7 A&T bl ocks created by the Ofice of Pacts and Revenue,
t he proposed subdivision to create seven |ots of record on
the existing A&T I ots for the purposes of obtaining building
permts to construct seven detached principal dwelling units
did not violate the zoning regulations for the R-21 zone.
This is at 2700 bl ock of Chain Bri dge Road, Northwest, Square
1425, Lots 841 through 847. And this is what's before the
Board is the Motion to Di sm ss.

CHAI RPERSON HI LL: Thank you, M. My. You w Il
recall last week we took testinony primarily just on the
Motion to Dismss. And then we were going to determ ne that
t oday. And if we decided not to approve the Mition to
Di sm ss we woul d go ahead and be hearing the appeal | think
next week.

" mkind of getting nyself alittle bit organi zed
soif youdon't mndIl"'mgoing to kind of go around the table
and, M. Hart, if | could start with you first.

VICE CHAIR HART: Sure. So, | after listening to
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the testinony fromlast week by the various parties | think
and DCRA has mmde this Mtion to Dismss, | ack of
jurisdiction because the A&T Plat was issued by the Ofice
of Tax and Revenue and does not constitute either a first
witing or afinal determ nation by the Zoni ng Adm ni strator.
So, the DCRA noted that the Board lacks jurisdiction to
review the Plat, the A&T Plat which does not constitute an
order, requirenent, decision, determ nation nmade by the ZA
And they had sone points that connected why they believed
that that was the case.

"1l note that the Appellant's representative
really did have ne thinking somewhat regarding Subtitle X,
1100. 2 which governs which type of appeal that the BZA is
supposed to hear. On its face of that particular regul ation
it does seemthat though the BZA has very broad powers but
| will note that no single regulation is read by itself. It
has to be read in context with other zoning regulations in
that section which is Subtitle X, 1100, which is the
i ntroduction to the zoni ng appeal s process.

So, in Section 11, excuse ne, 1100, 1100.3 we
understand that the BZA has, quote unquote, no jurisdiction
to hear and deci de any appeal or portion of any appeal where
the order, requirenent, decision, determ nation or refusa
was not based in whole or in part upon any zoning regul ati on

or nmaps.
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| after listening to all of that and reading the
record | happen to believe that the decision of the Ofice
of Tax and Revenue is not a Zoning decision or based on
zoning in part or in whole so | would be in favor of the
Motion of Dism ss.

And | think that it's ainteresting issue that has
been rai sed by the Appellant and | understand that there may
have been sone history to this. This didn't just happen.
It's been going for a nunber of years. But | just don't
think that that's a BZA -- that this decision is based on a
zoning regulation or the zoning map. And so | just don't
think that we have the jurisdiction to be able to hear this
or change this decision by OTR  So, that's where | stand.

CHAl RPERSON HI LL: Ms. John?

MEMBER JOHN: A few additional thoughts. And so
"Il just start here. This is an appeal by Chai n Bridge Road
of an A&T site issued and supported by the Ofice of Tax and
Revenue. The plat created seven lots to allow the property
owner to obtain a building permit to construct seven single
famly dwellings. The prelimnary issue here is whether the
BZA has jurisdiction to submt an appeal

In its Motion to Dismss the appeal DCRA argues
anong other things that the A&T Plat is not a decision of the
Zoni ng Adm ni strator, t her ef ore, t he Boar d | acks

jurisdiction. The property owner and Appellant opposed
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8
DCRA' s Motion to Dism ss. The Appellant argues that the A&T

Plat is the first witing for the Zoning Adm nistrator as
the ZA's earlier determ nation was not a final decision based
on expressed | anguage of that docunent.

The owner argues that the disclainer is
unenf orceabl e and that determ nation and A&T Pl at together
constitute a fair Zoning decision. The property owner also
argued during the hearing that the A&T Plat issued by OCR i s
a decision that an adm nistrative body in the adm nistration
for enforcenent of the regul ation.

During the hearing the ZA testified that his
determ nation letter was not a final decision and that the
customary process is that his office would review the A&T
Pl ant or subdivision at the tinme of the permt application.

In my view, DCRA has the better jurisdictional
argunent based on the regulations and full record on the
notion to dismss. The zoning regulations allow an appeal
of an order, requirenent, decision, determ nation or refusal
made by an admnistrative officer or body in the
adm ni stration or enforcenent of the zoning regul ati ons. And
as M. Hart suggested, there has to be a Zoning deci sion.
And the regulations also require a final decision.

Here the ZA was not involved in the creation and
i ssuance of the A&T Plat by OCR which is a separate body.

Further, the A&T Plat or subdivision is one is eventually
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| ssued would be reviewed when the Applicant submts the
permt application and that decision would be appeal abl e.

So, in a nutshell, the ZA has to nake a Zoni ng
deci sion. OCR s creation of the A&T Plat did not involve the
Zoning Adm nistrator because there is no zoning decision
because BZA | acks jurisdiction to hear the appeal. And so
| woul d support dism ssal of the appeal.

CHAI RPERSON HI LL: Thank you, Ms. John.

M. Turnbul | ?

COW SSI ONER TURNBULL: Thank you, M. Chairnman.

| would agree with ny col |l eagues, the Vice Chair
and Ms. John and I won't go through repeating a | ot of the
same argunents but | think that the basic things and
repeating sonme of what they said was that the A&T Pl at, they
were created by a separate independent Government agency,
OIR, and that the plat does not contain any determ nati on by
the ZA who was not involved in the creation of the approval
of these lots. So, | nean and with all of the argunents that
have al ready been made | woul d agree with the concl usion of
ny colleagues. | vote to dismss the appeal.

CHAI RPERSON HI LL: Okay. Thank you all very nuch.

| have nothing to add. | think everyone said it
all quite well and I would be in agreenment with that.

So, | guess if sonmebody wants to turn on their

m crophone, |I'm going to go ahead and meke a notion to
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approve the Mtion to Dismss as put forth by DCRA and
di sm ss the appeal of 20221 and ask for a second.

COW SSI ONER TURNBULL: Second.

M5. HOLLERI NG Ckay, thank you, M. Turnbull.

M. My, the notion has been nade and | do believe
you understand the notion, correct, and then if you could
take a roll call vote.

MR, MOY: Yes, thank you, M. Chairman.

On this roll call vote when | call your nane if
you woul d please reply wwth a yes, no or abstain. This is
on the notion made by the Chairman, seconded by Zoning
Commi ssi oner M chael Turnbull to approve the Mtion to
Di smi ss.

Ms. John?

MEMBER JOHN: Yes.

MR, MOY: Zoni ng Commi ssioner M chael Turnbull?

COWM SSI ONER TURNBULL: Yes.

MR MOY: Vice Chair Hart?

VI CE CHAI R HART: Yes.

MR MOY: Chairman Hill?

CHAlI RPERSON HI LL: Yes.

MR. MOY: And we have a Board seat taken. The
notion carries four to zero to one, M. Chairnman.

CHAI RPERSON HI LL: Ckay. Great, thank you, M.

Moy. We're just trying to work on an i ssue here with the IT.
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Ckay. Al right. Let's see, M. My. So, I'mgoing to go
ahead and read us into the hearing session.

M. Turnbull, you're with us for the first two
cases and then, | guess, M. Shapiro is going to be joining.
M. MIller is going to be joining us.

COW SSI ONER TURNBULL: Yes.

CHAl RPERSON HI LL: Ckay. Geat, thank you.

(Wher eupon, the above-entitled matter went of f the

record at 9:52 a.m)
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