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P-ROCEEDI-NGS
11: 08 a. m

CHAI RPERSON HI LL: So, the hearing wll please
cone to order. Good norning, |adies and gentlenen. W're
convened and broadcasting this public hearing by video
conference. This is the June 10, 2020 public hearing of the
Board of Zoning Adjustnent in the District of Colunbia.

My nane is Fred H I, Chairperson. Joining ne
today is Carlton Hart, Vice Chair, Lorna John, Board Menber,
and representing the Zoning Conm ssion is Mchael Turnbull.

Today's hearing is available to you on the Ofice
of Zoning website. Please be advised that this proceeding
is being recorded by a court reporter and is also webcast

live via Webex and YouTube Live.

This video wll be available on the Ofice of
Zoning's website after the hearing session. Accordi ngly,
anyone who is listening on Wbex or by telephone will be

nmut ed during the hearing and only persons who have signed up
to participate or testify will be unmuted at the appropriate
tinme.

Pl ease state your nane and hone address before
providing oral testinony or your presentation. O al
presentations should be limted to a summary of your nost
i nportant points. \Wen you are finished speaking, please

mut e your audi o so that your m crophone is no | onger picking
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up sound or background noi se.

If you' re experiencing technical difficulties
accessi ng Webex or your telephone call, and/or if you have
forgotten to sign up 24 hours prior to this hearing, then
pl ease call the Ofice of Zoning help hotline. 1'll repeat
the nunber tw ce. The nunber is 202-727-5471. Once agai n,
the nunber is 202-727-5471 to sign up to testify or to
recei ve Webex or call information.

Al l persons planning to testify either in favor
or in opposition nust sign in in advance and will be called
by nane. At the tine of sign up, all participants conplete
an oath of affirmation as required by Subtitle Y 408.7.

If you wish to file witten testinony or
addi ti onal supporting docunents at the tinme of your hearing,
pl ease be prepared to do so to describe or discuss it at the
time of your testinony. The order of procedures for special
exceptions, variances, and appeals are also listed in the
regul ati ons.

At the concl usi on of each case, an individual who
is unable to testify because of technical issues may file a
request for leave to file a witten version of the planned
testinmony to the record within 24 hours.

| f additional witten testinony i s accepted, then
parties will be allowed a reasonable tine to respond. The

Board will then nmake its decision at its next neeting, but
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no earlier than 48 hours after the hearing.

Moreover, the Board may request additional
specific information to conplete the record. The Board and
the staff will specify at the tine of the hearing or at the
end of the hearing exactly what is expected, and the date
when persons nust submt the evidence to the Ofice of
Zoning. No other information wll be accepted by the Board.

The Board's agenda may i ncl ude a previ ous case set
for decision. After the Board adjourns the hearing, the
O fice of Zoning in consultation with nyself will determ ne
whet her a full or summary order may be issued.

A full order is required when the decision it
contains is adverse to a party, including an affected ANC.
A full order may also be needed if the Board's decision
differs fromthe Ofice of Planning s reconmendati on.

Al though the Board favors the use of sunmary
orders whenever possible, an applicant may not request the
Board to issue such an order.

The Di strict of Col unbi a Admi ni strative Procedures
Act requires that public hearings on each case be held in the
open before the public pursuant to Section 405(b) and 406 of
t he Act.

The Board may, consistent with its rules and
procedures and the Act, enter into a closed neeting on

occasi on for purposes of seeking |legal counsel on the case
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6
pursuant to D.C. Oficial Code Section A-575(b)(4) and/or

del i berate on a case pursuant to D.C. Oficial Code Section
2-575(b)(13), but only after providing the necessary public
notice, and in the case of an energency cl osed neeting after
taking a roll call vote.

Prelimnary matters and those which relate to
whether a case wll and should be heard today such as
requests for postponenent, continuance, or wthdrawal, or
whet her proper and adequate notice of the hearing has been
gi ven.

| f you're not prepared to go forward with t he case
today or believe that the Board should not proceed, now is
the tinme to raise such a matter.

M. Secretary, do we have any prelimnary matters
for our hearing session?

MR, MOY: Nothing of note for this hearing
session, M. Chair.

CHAI RPERSON HI LL: Ckay, great, then if you want
to go ahead, M. My, and give nme -- actually give nme one
second. Let nme pull up the records. Al right, if you want
to call our first case, | guess, and then, | guess, Paul, if
you want to let in the participants?

Al right, so let's see, Ms. John, if you, since
your mc i s unmuted, can you see everybody or peopl e are just

ki nd of popping in? | see M. Geen and M. Bello. | don't

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PP P PP
oo A W N b O © 00O N O O A W N P+~ O©O

7

see anyone el se yet. Does everyone see everyone el se?

MEMBER JOHN: M. Chairman, | can see only eight
people at a tinme, so | can only --

CHAI RPERSON HI LL: Oh, okay.

MEMBER JOHN:  So, whoever is speaking.

CHAI RPERSON HI LL: Okay, | see M. DeBear. | see
M. Brown.

VICE CHAIR HART: M. Chairman, only sone of the
fol ks are on the screen. The videos are on.

CHAI RPERSON HI LL: Okay, we're slowy comng in
here it |ooks like.

VI CE CHAI R HART: Yeah.

CHAI RPERSON HILL: | have -- I'mwaiting for --
| don't think -- | still don't see M. LeG ant.

VICE CHAIR HART: He's in. Yeah, don't | see him
but | see that he is --

CHAl RPERSON HI LL: CGot it, okay.

VI CE CHAIR HART: -- connected in.
CHAI RPERSON HI LL: | see Ms. Mol denhauer and |
don't see anyone else yet. | don't think Ms. Nagel hout is

going to be on video with us, so |I'm--

M5. NAGELHOUT: |'mlistening though.

CHAI RPERSON HI LL: kay, great. Thank you.
There's M. LeG ant. | guess, well, now who else are we
wai ting on there? | don't see M. Watson, Ms. Levie, |
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guess, and maybe M. Makar? Wwo is the applicant today?

PARTI Cl PANT:  You nean the appell ant.

CHAI RPERSON HI LL: The appellant, |'msorry.

MR, BROAN: Chairman H Il ? This is Patrick Brown.
The appellant is the Chain Bridge Road University Terrace
Preservation Comm ttee.

CHAI RPERSON HI LL: No, | got that, M. Brown.
Thank you. | was just trying to understand who was
representing. So, you're representing the appellant?

MR BROM:. | amrepresenting the appellant, and
M. Watson, Ms. Levie, and M. Barnard are co-chairs of the

Preservation Committee.

CHAl RPERSON HI LL: Got it. | don't see M.
Bar nar d.

MR BROMW: WIlliamBarnard, Bill Barnard.

CHAlI RPERSON HI LL: No, | see, well, | see M.
Levie's nane. | don't see M. M akar.

MR, YOUNG | don't see himjoined in Wbex.

MR. MLAKAR: M. Mark M akar is here.

CHAI RPERSON HI LL: Ckay, all right, well --

MR. GREEN: M. Chairman? M. Chairnman?

CHAl RPERSON HI LL:  Yes?

MR, GREEN. Sir, really quickly, M. Makar is for
t he next hearing, our next appeal, so to clarify it.

CHAI RPERSON HI LL: GCh, okay. M. M akar, | guess
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we'll put you on -- right, so you had just gotten kicked out
there, | guess. Then Ms. Levie | saw for a nonent.
M5. MOLDENHAUER: Chairman H Il, I'mstill waiting

on ny client. This is Meridith Ml denhauer.

CHAI RPERSON HI LL: GCkay, well, let's see where we
get. Let's see, I'mtrying to see.

M5. MOLDENHAUER: The property owner is able to
] oi n.

CHAI RPERSON HI LL: Pardon ne? |'msorry?

MS. MOLDENHAUER: Chairman Hll, this is M.
Mol denhauer. The property owner is ny client. They have not
yet been added, | don't believe, to the Wbex or the web in
t he Webex.

MR. YOUNG |Is that M. Bender?

M5. MOLDENHAUER: Yes, correct.

MR YOUNG | don't see himjoined in Wbex. |
don't see his nane.

VICE CHAIR HART: There's a Grace Bender.

MS. MOLDENHAUER: Correct, G ace Bender then.

MR. YOUNG  Got you.

M5.  MOLDENHAUER: Thank vyou. Thank vyou. I
appreciate it.

VI CE CHAIR HART: So, | think, M. Chairman, that
we're all -- | think everyone is -- | don't think -- yeah,

it looks |ike everyone is here.
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10
MS. BENDER: Let's see, Meridith? Let's see, |

see her. W' re down here.

VI CE CHAI R HART: And we can hear Ms. Bender. W
can hear you.

M5. BENDER: Ckay, and | see --

VICE CHAIR HART: This is Vice Chair Hart that's
t al ki ng.

MS. BENDER: Ckay, |'m G ace Bender. This is
Morty Bender, and | see us in a square. Am| bigger on your
screen so you can --

VI CE CHAI R HART: It depends on each of our
screens, but the screens wusually have a highlight to
determ ne who is actually speaking at the tinmne.

MS. BENDER:  Oh.

VICE CHAIR HART: This is Vice Chair Hart.

( Si nul t aneous speaki ng.)

VI CE CHAI R HART: The Chairman will begin the
hearing. W just wanted to make sure that we had everybody
t hat was supposed to be on here, on here, and Ms. Ml denhauer
| et us understand that you all needed to be included in the
hearing, so | think we --

CHAlI RPERSON HI LL: M. Hart, this is Fred. [''m
j ust having a coupl e of technical issues. |'mtrying to cal
tech support, so just give ne one second.

VI CE CHAI R HART: Sur e.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ W N P

N DN N N N DN P P P PR,
oo A W N P O © 00O N O O dp W N P+~ O©O

11

MR, BENDER: Don't feel bad. | got so used to

di al tone.

VICE CHAIR HART: And | just want to nake sure

t hat we have everyone. Ms. Ml denhauer, there's no one el se

that you're expecting?
M5. MOLDENHAUER: | have Stan ---
(Si mul t aneous speaki ng.)

M5. MOLDENHAUER: --and al so Mark Brodsky.

VICE CHAIR HART: And are they going to provide

comments later or are they -- you want themin the hearing

now?

M5. MOLDENHAUER: Later, so as |long as they can

listen in and if they need to be called in, they wll

|l ong as they identify that. Thank you.

as

VICE CHAIR HART: That's fine. M. Brown, do you

have everyone here that you need?

MR. BROVWN: Has M. Barnard chinmed in, WIIliam

Bar nar d?

VI CE CHAIR HART: I's there another nanme that
they'd be logging in as?

MR. BROMN: | don't believe so.

VICE CHAIR HART: Let me check. | don't see him
i n here.

MR. YOUNG Yeah, | don't see himeither.

VICE CHAIR HART: There's a call-in user, but |
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12

don't know who exactly that m ght be.

MR, YOUNG | have M. Barnard's phone nunber and
| don't see it.

VI CE CHAI R HART: Ch, okay. Thank you, M. Young.
And M. Brown, are there any other, besides M. Barnard, that
you're waiting on?

MR. BROMN: | do not believe so.

VI CE CHAI R HART: Ckay, thank you. And M. G een,
| think it's just you and M. LeG ant?

MR GREEN: Yes, sir.

VI CE CHAIR HART: Ckay, |'mjust doubl e checking
everybody to nake sure everybody is here so that we all know
that, and if everyone can nute your mcs, that would be
hel pful just because it's a lot of folks and it's hard to
hear f ol ks. It looks like Chairman Hill is back, so I|'l
hand it back.

CHAI RPERSON HI LL: Al right, thanks, M. Hart.
Yes, | have tech support on right now because on ny | aptop
| am unable to see any photographs, |'m sorry, any video
other than you, M. Hart. But | do have another conputer
going on next to me and | can see everyone.

So, wel conme, everybody. Let's see, if we could
go ahead, and |I'm just going to call by nane, and if you
coul d pl ease just introduce yourself and state your address,

honme address or your address. | just -- can you hear ne?
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13
MR, MOY: Yes.

CHAI RPERSON HI LL: Ckay, because now -- okay, and
M. Hart, you can still see ne?

VI CE CHAI R HART: Yes.

CHAI RPERSON HI LL: Ckay, all right.

MR MIY: M. Chairman, |I'msorry to interrupt,
but | haven't called the case yet.

CHAI RPERSON HI LL: Ch, sorry, okay, M. My. Go
ahead and do that, then.

MR MOY: So, for the record, this is Appeal
Nunmber 20221 of Chain Bridge Road/ University Terrace
Preservation Committee.

( Si nul t aneous speaki ng.)

VICE CHAIR HART: M. Chair, we can -- oh, thanks.

MR MOY: Here, let ne start over here. So, this
is Appeal Number 20221 of Chain Bridge Road/ University
Terrace Preservation Conmttee. Caption advertised as an
appeal from the determ nati on nade on Novenber 13, 2018 by
the Ofice of the Zoning Admnistrator, Departnent of
Consuner and Regul atory Affairs, that the creation of seven
A&T lots created by the Ofice of Tax and Revenue, the
proposed subdivision to create seven lots of record on the
existing A&T lots for the purposes of obtaining building
permts to construct seven detached principal dwelling units,

did not violate the Zoning Regulations for the R 21 Zone at
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14
the 2700 bl ock of Chain Bridge Road, Northwest, Square 1425,

Lots 841 through 847.

And now, M. Chairman, just a note that the
appel l ant, represented by the attorney M. Patrick Brown,
submtted, | believe, another filing either late |ast night
or early this norning, so you nmay want to ask that the
appel l ant describe that filing for the record.

CHAl RPERSON HI LL: Ckay, great. Thank you, M.
Moy. Okay, solet's seeif | can dothis. Let's start. M.
Brown, would you pl ease introduce yourself for the record?
You're on nmute, M. Brown. There you go.

MR. BROMN: All right, can you hear ne now? Good
norning, Chairman Hill, and everyone. It's good to see
everyone this norning. Patrick Brown from G eenstein,
DeLor ne, and Luchs on behalf of the Chain Bridge
Road/ Uni versity Terrace Preservation Commttee.

CHAI RPERSON HI LL: Ckay, great. And then, M.
Brown, could you tell me who is here with you?

MR. BROVWN: Yes, on behalf of the preservation
comrittee, the three co-chairs, M. Arthur Watson, Ms. Sally
Levie, and if he's arrived, Bill Barnard. Al three are co-
chairs of the preservation comittee. Al so, | have M.
O utoye Bello who | plan to introduce as an expert w tness
i n zoni ng.

CHAI RPERSON HI LL: Okay, great. M. Watson, could
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you pl ease i ntroduce yourself? | don't see a phot ograph, but
| do see that you're on, and perhaps you could unnmute your
m crophone if you could please introduce yourself?

MR WATSON: Yes, good norning, M. Chairnman.
This is Arthur Watson. |'"'m on audio only because | don't
know how to do ot herw se.

CHAI RPERSON HILL: Hey, that's all right. 1've
called tech support three tines and they don't know how to
help ne out. So, well, welcone, M. Watson. Ms. Levie, may
| go to you next?

MS. LEVIE: Yes, I'm Sally Levie and | live at
2809 University Terrace, Northwest.

CHAI RPERSON HI LL: Okay, great. And is it M.
Bender? You need to unnute your mni crophone there.

M5. BENDER: |Is that okay?

CHAI RPERSON HI LL: Yes, it is. Thank you. If you
coul d pl ease introduce yourself?

M5. BENDER |'m Grace Bender and this is Mrty
Bender, and we reside at 2838 McG || Terrace, Northwest.

CHAI RPERSON HI LL: Okay, great. Thank you. M.
Mol denhauer, could you pl ease introduce yourself?

M5. MOLDENHAUER: Good norning, Chairman Hill and
menbers of the Board, Meridith Ml denhauer on behal f of
Dor chest er Associ ates, the property owner. M. Bender is the

representative of Dorchester Associ ates, the property owner.
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| amjoined with Eric DeBear from Cozen O Connor as well.

CHAI RPERSON HI LL: GCkay, but M. Bender, | guess,
Is not wth us yet, correct?

M5. MOLDENHAUER: Yes, heis with G ace Bender who
j ust spoke a nonent ago.

CHAI RPERSON HI LL: On, okay, that's your client?

M5. MOLDENHAUER: Correct, that's the property
owner .

CHAl RPERSON HI LL: Okay, wonderful. Thank you.
M. DeBear, could you introduce yourself, please?

MR. DeBEAR: Eric DeBear, counsel for Dorchester
Associ ates, the property owner. |'mfrom Cozen O Connor.

CHAI RPERSON HI LL: Ckay, great. M. Geen, could
you introduce yourself, please?

MR, GREEN:. Good norni ng, M. Chairman and nenbers
of the Board. My nane is Hugh Geen, GRE-E-N, attorney for
the D.C. Departnent of Consunmer and Regul atory Affairs.

CHAlI RPERSON HI LL: kay, M. LeGant, could you
pl ease i ntroduce yourself?

MR, LeGRANT: Zoni ng Adm ni strator, DCRA

CHAI RPERSON HI LL: Great, and M. Bell o, coul d you
pl ease i ntroduce yourself?

MR, BELLO Good norning. Toye Bello.

CHAI RPERSON HI LL: Al right, M. Bello, | think

you m ght have nuted yourself. There you go.
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MR. BELLO Can you hear ne now?

CHAI RPERSON HI LL: | can.

MR, BELLO  Okay, good norning, M. Chair. Toye
Bello. Bello, Bello & Associ at es.

CHAI RPERSON HI LL: Ckay, great. Can everyone see
M. Bello? M. Bello, do you have your canera on?

M. Brodsky, are you on with us as well?

MR, BRODSKY: Yes, |'mhere. WMark Brodsky.

(Si mul t aneous speaki ng.)

MR, BRODSKY: Do you want nme to identify nyself
and gi ve you ny address?

CHAI RPERSON HI LL: Yes, please.

MR. BRODSKY: Ckay. Mar k Brodsky. My office
address is 1746 N Street, Northwest, and |I'm M. Bender's
| ongti me transacti onal real estate counsel or.

CHAI RPERSON HI LL: Ckay, all right, thanks. GCkay,
well, this is very -- well, honestly, | really nean it,
wel cone. It's so nice to see everybody. | nean, you know,
it's just nice to see the faces | can see, and so nany of you
have been before us before. The applicant, obviously -- |
nmean, the appellant, this is your first tine.

"' m kind of |osing people or things are kind of
novi ng around, so just if anyone does want to speak up, if
| don't hear you, please just speak up and I'Il go ahead and

recogni ze you. If you just want to go ahead and nute your
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| ine unl ess you' re spoken to.

So, | believe there are a fewprelimnary matters
before us, and I would really like to kind of address those
first. There was, | think, a notion by the property owner
to dism ss sonething concerning the tree protection, as that
was sonething that was in -- one of the things being appeal ed
internms of violations, but the appell ant has gone ahead and
pul l ed that tree protection fromthere, so | no | onger think
it's an issue. | think it's npot. Mr. Brown,
that's correct? They did pull that, correct? You' re on
mute, M. Brown.

MR. BROAN: Yes, we did pull that single provision
having to do with tree and sl ope protection.

CHAI RPERSON HI LL: Ckay, so, unless the Board has
any issues -- and I'mgoing to |l ook at M. Hart and Ms. John,
and you can just nod -- you know, that's just a npot point
now. Wuld you nod in agreenent, M. Hart and Ms. John?

Ckay, all right. So then the next issue is that
DCRA has before it a notion to dismss. And | guess that we
could go ahead and hear that notion. M. Geen, could you
go ahead and pl ease explain DCRA s position?

MR. GREEN. Yes, good afternoon, or good norning
again, everyone. This is Hugh Green, attorney for the D.C
Department of Consuner and Regul atory Affairs.

The basis for our notion to dism ss has to do with
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the appellant's appeal of the tax plat by the Ofice of Tax
and Revenue, the A&T tax plat. The basis for our notion is
really that | think by using this as a basis for an appeal,
It would expand the first witing rule in attributing error
to the Zoning Adm nistrator, as all parties agree -- at | east
all of the parties -- no one can denonstrate that the Zoning
Adm ni strator drafted or recorded the tax plat at issue.

| think there's also a question for the appeal of
jurisdictional basisinterns of we're asking that the appeal
of the A&T tax plats by the Ofice of Tax and Revenue -- and
the Ofice of Tax and Revenue was not given any notification
of this, and they're not here before the Board to explain
whet her or not any zoning issues are -- they took in any
concerns of the zoning issues that are raised in the
appel lant's filing.

So, | think the questionthat -- andthat's really
it. As we take a look at this A&T tax plat, it was not
drafted by the Zoning Adm nistrator. It was not recorded by
the Zoning Admi nistrator. Nevertheless, we're attributing
error to the Zoni ng Adm ni strator by virtue of this docunent.
And that's really a fundanental question.

And | think the question also is, if the Board,
because the allegations as it touches and concerns zoning
regul ations, if the Board sonehow deci des that, yes, indeed,

this zoning plat or -- excuse nme, this tax plat is in error
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and shoul d be, for lack of a better term what the appell ant
asks, be stricken, does the Board have jurisdiction to weigh
I n on anot her agency, in this case, the taxing agency of the
District, with respect to this tax plat? It's an open
question that | think, by and large, it warrants a di sm ssal.

The two other pieces |I'd like to bring up with
respect to our notion is that neither the property owner nor
t he appel |l ant provided any rel evant case | aw or BZA opi ni on
which holds that a tax plat is an appeal able final decision
by the Zoning Adm ni strator.

So, | understand that the property owner has cited
and nakes reference to the BZA Appeal 19023 which they refer
to as the River Run. That is distinct fromthis matter here
because it was, for reasons stated in our notion, it did not
appeal an A&T tax plat appeal. It had to do with the appeal
of the zoning determnation letter by the Zoning
Adm ni strator.

And | think there are jurisdictional -- and so
River Run is distinct fromthis particular matter. But if
we adopt essentially the property owner's position that any
agency decision which nmay touch and concern zoning is
appealable to the Board because it may have zoning
inplications, | think that opens it up to a w der avenue of
appeal s that the Zoning Adm nistrator may face.

In other words, in this instance, we're talking
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about an A&T tax plat that was not drafted by the Zoning
Adm nistrator. The Board is well famliar with the zoning
determnation letters that get appeal ed, as well as buil ding
permts. However, | think if we were to expand t he possi bl e,
| guess, docunents that can be appealed, | think it would
open both the DCRA, and especially the Zoning Adm ni strator,
to potential frivolous appeals.

Furt her agency docunents, for instance, the Ofice
of the Zoning Adm nistrator does interface with nmany other
agenci es, and would their docunentation sonehow be a basis
to attribute error to the Zoning Adm nistrator?

So, that really is the sum and substance of our
notion, and | think there are inplications that are broader
than this particular case, that | would ask the Board to
actually dismss this appeal because it is not a final
unanbi guous witing by the Zoning Adm nistrator in which it
can be appeal ed.

So, | will stop there and we'll happily entertain
guestions fromthe Board or anything further. So let we stop
t here.

CHAI RPERSON HI LL: Ckay, thank you. | am going
to go to the Board nmenbers while the testinony is fresh in
everybody's mnd. M. Hart, do you have any questions for
M. Geen?

VI CE CHAI R HART: Sorry, | needed to unnute first.
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I"mstill getting used to that process.

| didn't have any other questions for right now.
I"d like to hear fromthe other parties on this, as well, so
"Il wait to see if | have any questions at that point.

CHAI RPERSON HI LL: Ms. John, do you have any
gquestions for M. Geen?

MEMBER JOHN: | have no questions at this tine.
I m ght have questions later, but, like M. Hart, I'd |ike
to hear fromthe other parties.

CHAI RPERSON HI LL: I'"'m going to start wth the
appel l ant and then follow up with the --

COMM SSI ONER TURNBULL: M. Chairman, could | say
sonet hi ng?

CHAI RPERSON HI LL: Who is -- oh, M. Turnbull, I'm
sorry.

COMM SSI ONER TURNBULL: 1'1l let yougothis tine.

( Si mul t aneous speaki ng.)

CHAI RPERSON HI LL: M. Turnbull, do you have any
guesti ons?

COMM SSI ONER TURNBULL: | just had one question
for M. Geen. The ZA letter was not a final determ nation
or anyt hi ng.

MR GREEN. [|I'msorry, M. Turnbull. Could you
repeat the question? | had trouble hearing you.

COW SSI ONER TURNBULL: The ZA letter was not a
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final determ nation on anything yet. |Is that what --

MR GREEN: In other words, yes. It was not a
final determ nation based on the disclainer in the letter
itself. So, no.

COW SSI ONER TURNBULL: Ckay, thank you. That's
it, M. Chair.

CHAI RPERSON HI LL: Okay, thank you, M. Turnbull.
M. Brown, do you have anything you'd like to coment upon
for this notion, as well as do you have any questions for M.
G een?

MR. BROAN: Chairman Hill, can you hear nme?

CHAl RPERSON HI LL: | can.

MR, BROWN: Very good. No questions for M.
Green, but 1'dlike to pick up on the point that Comm ssi oner
Turnbul | focused in on, that the zoning determ nation letter
was not a final decision. The zoning determ nation letter
contenplated or required the property owner to submt a
subdi vi sion, record |ot subdivision plat. As the property
owner's counsel has acknow edged, and | agree with, this
property is subject to the highway plan, and based on the
Zoning Regulations -- well, the highway plan prohibits the
subdi vi sion, record | ot subdivision of the property.

The Zoni ng Regul ati ons specifically provide that,
in that case, that you proceed wthout a record |ot

subdi vi si on, but you have to do the assessnent and taxati on
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lots, whichis, in fact, what occurred, and that's what we're
appeal i ng.

The creation of the A&T plats was done by the
Ofice of Maps and Titles in the Ofice of Tax and Revenue.
That was strictly an admnisterial function. They drew a
pi cture based on what was provided in the application. The
key points are it was based on the zoning determ nation
letter, and, two, that drawing created by OITR was then
submtted in the official records of the D.C. Surveyor, which
Is wthin the Departnent of Consuner and Regul atory Affairs.

For zoni ng purposes, the A&T plat indicates the
functional and practical equivalent of a subdivision plat,
whi ch woul d be an appeal abl e event. And, in fact, as the
property owner's counsel has referenced, and so have |, based
on the A&T plat, the property owner can now apply for
building permts for those seven lots wthout regard to
review of the issues that we've raised, |lot width and | ot
frontage, that those are in effect zoning approved |ots.
They can be subject to building permts.

As far as OTR not participating -- and | put this
inm brief, but it's not worth spending a lot of tine on --
if OIR was thought to be a required party, that was the
O fice of Zoning required to give themnotice. And | think
the Ofice of Zoning correctly determ ned that notice shoul d

go to DCRA and the Zoni ng Adm ni strator, which occurred. So
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| think that point is without nerit.

"' m happy to answer any of the Board nenbers'
questi ons.

CHAl RPERSON HI LL: Ckay, M. Hart, do you have any
gquestions for M. Brown?

VICE CHAIR HART: Only the | ast point. So, you're
saying that OIR, because the O fice of Zoning didn't send a
letter to them which you think is the correct -- thisis for
M. Brown. Because OIR didn't send a letter to -- sorry,
because OZ didn't send a letter to OIR then that was an
appropriate -- or naybe that proves that they shouldn't be
a party to this? But it just seens like the big issue is
with DCRA and really not OTR. | don't understand that | ast
comrent that you nade. So if you could just expound on that.

MR,  BROMWN: Can you hear ne? | was just
responding to the point that M. Geen was making. O her
than their adm nisterial function, OTRis irrelevant to this
proceedi ng. The real function and substance is with the
Zoning Adm ni strator, as enbodied in the A&T plat, which is
now of ficial record of DCRA

VI CE CHAI R HART: kay. So, the other point that
you brought up, which was that the zoning determ nation
| etter required a record lot -- to have a record lot, and
that the OIR created that, and that the -- or | guess the --

yeah, the OIR created that, and -- or they created an A&T
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plan. And you said that A&T plan is basically a subdivision
plan. Is it or is it not?

MR. BROWN. Can you hear ne?

VI CE CHAI R HART: Yes.

MR BROMN: |'msorry, ny apol ogies.

VI CE CHAIR HART: That's okay.

MR, BROMN: The A&T plat is not a subdivision
plat. The subdivision plat is a creation of the Ofice of
Sur veyor. In this specific case where the property is
encunber ed by t he hi ghway pl an, no subdi vi sion plat or record
| ot subdivision is permtted. But the Zoning Regul ations
provide an alternative in this case, which is the creation
of the A&T plat, which serves as the -- it is not a
subdi vision plat, but it is the functional equivalent of a
subdi vi si on.

VI CE CHAI R HART: Understood. Thank you. And the

final question that | had was -- is, really, do you think
that the -- you noted that there was the -- if this were a
subdi vi sion -- or since we have an A&T plan, that they could

bring this to the DCRAto get permts, building permts, and
that DCRA woul d determ ne whether or not this needed any
further -- needed any relief fromzoning, and that it m ght
come to us if it does, or if it didn't, then it would, you
know, they could, | guess, build that as a nmatter of right.

But there could be a point in which you could have appeal ed
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the building permts thensel ves as opposed to this point.

So, the question is, why is this point a
determnation that 1s -- that, I guess, the Zoning
Adm ni strator would have nmade, as opposed to the building
permt, whichisalittle further down in the future? | know
It's kind of a circuitous question, but it's really around
just the timng of all of this. It seens as though the
bui l ding permt would have been a nore appropriate |ocation
or tinme to nmake the appeal, and |'mjust curious as to why.

MR. BROWN: A very good question. Several points.
First, once | becanme aware of the A&T plat and its entry into
the records, again, nmy position is -- and | think the
property owner's counsel has made this point -- is that, for
zoni ng purposes, at |east the issues we've raised, ot width
and | ot frontage, that no further scrutiny would occur. So,
| was in the position where | had to file ny appeal or |ose
ny right to file an appeal on those issues.

Now, when the building permt's filed, there will
be other issues, front vyard, side vyard, that wll be
considered that are all ripe for consideration then, but as
to the issues we've raised, lot wwdth and | ot frontage, the
final decisionfirst witing, inny view, nost conservatively
occurred with the creation and adoption of A&T plat by the
D. C. Surveyor.

VICE CHAIR HART: (kay, thank you. No further
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questi ons.

CHAI RPERSON HI LL: Ckay, thank you, M. Hart. M.
John, do you have any questions?

MEMBER JOHN: So, this questionis for M. Brown.
So, how do you interpret the disclainer on the ZA's letter
that says it's not a final decision as to anything in that
| etter? Because | think what you' re saying is that you woul d
be foreclosed from -- or the Board or the ZA would be
forecl osed fromaddressing i ssues related to | ot frontage and
SO on.

So, it seens to ne inconsistent, because the ZA
has expressly said that the ZA reserves the right to revisit
t hose i ssues. So |I'mnot sure how you expl ain that enphasi s.

MR, BROWWN: Yes, Ms. John, and | think it's
i nportant to consider the zoning determ nation letter -- and
the disclainer is very clear what it is and what it isn't.
It's an advi sory statenent, not a final decision, not a first
witing, but it also specifically called for the subm ssion
of a subdivision record | ot application that would, in fact,
t hen be reviewed by the Zoning Adm ni strator.

Here, we don't have a subdi vi si on application, but

we have the A&T plat in existence. And if the subdivision

plat had occurred, | would have appeal ed that. Since it
didn't occur and will not occur, ny viewis | had to, at the
time | becane aware of the plat, appeal that. | think both
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-- and M. LeGant can certainly testify to this, but
certainly the property owner has indicated that, once the
plat exists, that the Zoning Adm nistrator would not nmake
further inquiry or review of the lot wdth and | ot frontage
| ssues which |'ve raised. And so it's "use it or lose it"
time for ne.

MEMBER JOHN: And ny next question is that, as to
the zoning decision, then, you're saying that the ZA's
determ nation which is relied on the A&T plat was itself the
determ nati on.

| think | nmay have asked that a little awkwardly,
but basically you' re saying that was the ZA decision. That
reliance on the tax plat was the decision by the ZA, because
there has to be a zoning decision. So the zoning deci sion,
then, is the reliance on that plat?

MR, BROMN: The property owner relied on the
zoning determnation letter, the advisory statenent given
there, to then go about the process of creating the A&T pl at,
which is the enbodi nent of the zoning deternmination letter
So | think that's where the zoning event occurred, because
it now exists and can be used for zoning purposes.

MEMBER JOHN: Ckay, thank you.

CHAI RPERSON HI LL: M. Turnbull, do you have any
guestions?

COMM SSI ONER TURNBULL.: | don't really know if

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP P PP R
oo A W N b O © 00O N O O W N P+~ O©O

30
It's a question, but I"'mjust, as far as agreeing with ny
colleagues at this point, I'"'m concerned about the
jurisdiction of the Board at this point in tinme to do any
kind of a ruling.

I f the owner had submtted for building permts,
| think that the appellants have a valid right to go -- I'm
just concerned at this point intinme that the creation of the
A&T plat is enough, is weighted enough for us to actually
weigh inonthis. I'mjust alittle bit concerned that this
mght be a little bit premature.

CHAl RPERSON HI LL: Ckay.

COMM SSI ONER  TURNBULL.: No questions, just
conment s.

CHAlI RPERSON HI LL: kay, M. Geen, do you have
any questions for M. Brown?

MR, GREEN: No, no questions, but | guess --
actually, | have one question. M. Brown repeatedly say how
the A&T tax plan is the functional equivalent, | think that's
your termnology, is that correct, sir, of a -- could you
repeat that? It was in your brief, | just wanted to get a
clarification.

MR. BROMN:. \When you file for a building permt,
you have to file for a building permt based on a record | ot,
which is the creation of the subdivision. In this case, the

A&T plat, because of the encunbrance of the highway plan,
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serves as the sane function for applying for a building
permt, so that the property owner can go down, based on
these A&T plats, without having to claim the subdivision
because of the circunstances, and file for a building permt;
wher eas, under nornmal circunstances, that woul d not occur.

MR GREEN. But it's fair to say, M. Brown, you
have no statutory authority claimng that. It wasn't cited
in your brief and this is your --

MR BROMN: I think it was, but certainly it's
been cited. The Zoning Regul ati ons --

MR. GREEN: M. Brown, the question -- |I'msorry,
just real quickly and then I'll shut up, because | knowit's
t ough to do over Wbex, but you have not cited any particul ar
-- at least not in your brief; there is no citation to any
regul ati on or appellate decision or BZA order that this is
a functional equivalent, correct?

MR, BROMWN: Well, | think you have to go to the
Zoni ng Regul ations. Both | and the property owner's counsel
have cited to the provision that provides -- and it's, |
t hi nk, C301.3, which provides for highway plan encunbered
properties to not be required to have a subdivision plat.
So it's in the regul ations.

MR, GREEN. Al right.

MR, BROWN: |'mnot nmaking it up.

CHAI RPERSON HI LL:  Ckay.
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MR, GREEN: | don't have any further questions for
M. Brown.

CHAI RPERSON HI LL: Ckay, thank you, M. Geen.
Ms. Mol denhauer, | assune you're representing your client.
Do you have any questions for M. Brown?

M5. MOLDENHAUER: No, | do not.

CHAl RPERSON HI LL: Ckay, so, Ms. Mol denhauer, do
you have any comments that you' d |i ke to share with the Board
concerning this notion?

M5. MOLDENHAUER:  Yes, | do. If M. Young could
bring up ny Power Poi nt presentation?

CHAlI RPERSON HI LL: And, Ms. WMol denhauer, we're
just tal king about the notion right now, okay?

M5. MOLDENHAUER: Correct. | think it will help
wal k through the issue of this prelimnary notion. So, we
can go to slide three, please.

So, for the follow ng reasons, the Board should
nove forward on this case and has jurisdiction. One, all of
the necessary parties are here. As M. Brown indicated,
notice was provided and we are all present, virtually, of
course, but here: the property owner, the preservation
comrittee, and also the D.C. governnent, DCRA

There is a clear witten decision by the ZA. The
ZA's interpretation was then codified in the final action

here -- not a final witing, but potentially nore of a final
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action, which was the approval of the A&T | ots.

As M. Brown has clarified, and M. G een has not
countered, | think he agrees with it in his nerit-based
briefings, that the Zoning Regul ations restrict a record | ot
In this instance.

The owner here has gone through extensive review
and back and forth, as I'll walk through in the tineline in
a nonent, wth the Zoning Admnistrator to confirmthis by-
right project. And to kick this down the road to a buil di ng
permt, we believe, is against the Zoning Regul ati ons and
al so against public policy. Next slide, please.

M. Geen keeps on questioning where is it that,
you know, there is a specific regulatory requirenent for the
Board to hear this case? It is clear and it is in witing
in the Zoning Regulations under Subtitle X, 1100. 2. I t
states, "The Board shall hear and deci de zoni ng appeal s when
it is alleged by an appellant that there is an error in an
order or requirenment decision by the Zoni ng Adm ni strator or"
-- so, here, it doesn't have to just be the Zoning
Administrator. M. Geen wongly required that it has to be
by the Zoning Adm nistrator. " O any adm nistrative officer
or body iif they are admnistering, or enforcing, or
interpreting a zoning regul ation."

Al of the parties agree that we are discussing

zoni ng i ssues which have to do with the ot width and the | ot
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frontage that are shown on a plat of conputation. That plat
of conputation shows those two zoning issues. And it does
not need to be a question of an error, but it's a question
of interpretation in which an action occurred that is
codi fying sonething. And I'Il go to the next slide, please.

The question of standing and whether or not the
Board has the jurisdiction, under Section Y 302.1, again, the
Board has the legal ability to nake a decision when any
adm nistrative official applying the Zoning Regul ations.
Her e, we have the Zoning Adm nistrator Issuing a
determ nation letter on how the property owner, ny client,
coul d subdi vi de the property. W then have an adm ni strative
official that applied that and issued a plat. That is, we're
nowin a situation in which (audio interference) this is not
a slippery slope argunent that M. G een referenced because
this is a fact by fact basis.

Furthernore, |ooking at case law, specifically
Baskins, which is Baskins v. BZA at 946A.2d, which was
decided in 2008, said the Court of Appeals directed this
Board any appeal able decision is not tied, quote, "to the
i ssuance of a specific type of notice." They found that a
case can be recognized as bringing forward zoning issues,
whether it's a letter fromthe DCRA or whether it's the ZA
conveying a deci sion. Here it is clear that the plat of

conput ati on, because everyone is interpretingit, we have the
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preservation commttee questioning it, we have the DCRA
defending it, the property owner asserting it, that there is
a question for interpretation that is before the Board.

In addition to that, this Board -- M. G een was
referencing it as River Run. It's the River Inn case, which
was BZA 1902. 3, where they find that there is sonetines this
overlapping jurisdiction. And so the comment was that this
Is going to potentially to open the door. For each case, the
Board has the ability to decide on a case by case basis when
potentially there is clear understanding of an issue. And
if comunity nenbers disagree and the property owner
di sagrees, then it cones to the Board to eval uate the proper
interpretation. Next slide. Sorry, next slide, please.

So, the plat of conputation reflects a zoning
decision or a zoning interpretation specifically about | ot
width and | ot frontage. Next slide.

So, | think this is going to some of the
guesti ons. The zoning determnation letter confirmed an
i nterpretation by the Zoning Adm ni strator of howto neasure
lot width and |ot frontage. That interpretation was
specifically used then to create the A&T lots. Those A&T
| ots were then issued.

In a normal situation, you would have a record
| ot, but because of the highway plan, the ZA does not sign

of f on an A&T | ot where they would typically be signing off
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on a record lot. Therefore, we now have the A&T | ots which
reflect the interpretation in the zoning determnation
letter.

If we were to nove forward for a building permt,
It would go to zoning review and a zoning staffer would | ook
at the A&T | ot conputation and the determ nation letter and
say, "This decision has already been nmade by the Zoning
Adm nistrator in that determnation letter. | amagoing to
nove forward for a building permt."”

So, to question the ability to push this down the
road to a building permt, the question would then be, it's
not right, it's time barred, because the issues are clear.
The parties had notice, they had know edge of what occurred,
and this is the time to decide this case. Next slide.

This is, again, not the unique instance in which
this is not going to open the door to many other agencies
bei ng eval uat ed, because this is a unique instance in which
Zoni ng Regul ations, under Section 301.3, nake this little,
tiny exception to say in every other instance you have to
have a record |lot, but here we can have A&T | ots because we
have t he hi ghway pl an.

The A&T lots clearly and unanbi guously show this
Board, and | think all of the nmenbers and all of the parties
here t oday, because we're all, you know, interpretingit, and

duking it out, and doing all of these different neasurenents,
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it's clear that the A&T |ots show the ot width and the | ot

front age. Therefore, it 1s clear that the Board has
jurisdiction and the ability to hear this on its nerits.
Next sli de.

This is a picture of the plat of conputation that
has all of the dinensions, all of the nunbers for the Board
to make the decision. Next slide.

The question of the disclainer, the disclainer,
there has been back and forth for over 30 years, you know.
The Board, probably |onger than that has been, and even in
Baskin in 2008, indicated that many different docunents
reflect a zoning determnation letter. But for this
di scl ai mer, the appellants would have had to probably file
t hi s appeal, and t hey probably shoul d have fil ed this appeal,
when they had notice. The disclainer creates the confusion,
but the Board, you have the authority to say the facts are
clearly before us; we have to, despite a disclainer, despite
anything to the contrary, make this deci sion. Because if you
don't, as | just showed before in the other inmge, if it
comes back around, the decision would have already been
relied upon frominformation that was known many, many, mnany
nont hs ago. Next slide. And many years ago.

The tineline shows that, you know, we net with t he
Zoni ng Admi ni strator in Novenber of 2018, we're now in 2020,

and obtained a determnation letter. The preservation
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commttee knew of this. No one questions that they knew of
It. They admt in January in 2019. The preservation
commttee then net wth the Zoning Adm ni strator. The Zoning
Adm nistrator did not change his interpretation. The
commttee then sent a letter to the property owner and the
Zoni ng Adm ni strator chall enging the exact sane issues that
are here before us today. They have not changed. The Zoning
Adm ni strator has not relinquished his interpretation. He
had not indicated -- and nor has he even in his nerit briefs
In his prehearing statenents. The plat of conputation was
approved and this appeal occurred. Next slide.

So, froma public policy perspective, you know,
ny client has been | ooking at developing this site for over
15 years. To say this has to get pushed down the road until
potentially a building permt, when they have done everything
correct and would like to get the Board, who has the | egal
requirement to interpret the regulations if there is a
guestion, to confirmor to evaluate, and we woul d confirmthe
Zoning Adm nistrator's interpretationthat thisis a by right
decision for ot width and | ot occupancy.

| woul d al so say that, you know, it's the Mayor's
goal to create 36,000 housing units, that this is at the
snmallest area in the city, Ward 3, where this property is
| ocated, is encouraging developnent, that to delay any

further and to create any further encunbrance on this, would
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be a di sadvantage to the property owner and we woul d ask the
Board to nove forward.

At this tinme, I'"'mgoing to ask ny client to nake
a brief statement. M. Bender?

CHAI RPERSON HI LL: M. Bender, you're on nute.

You're -- yeah.

MR. BENDER: Ckay, I'Il start over again. ['"'m
Morton Bender. | live at the sane address ny w fe does on
MG Il Terrace in the D strict. I"ve lived in Washi ngton
since 1938. |'ve seen a |lot of things change, run a | ot of
busi nesses. |'ve seen objections. |'ve seen changes. This

one really got ne, the ruling for an issuance of A&T |ots.
If there's no A&T lots, give ne all of the tax noney these
guys have been billing ne for the last 10, 15 years. | could
use it.

But what is it? In Shakespeare, it said the
guestion is -- | look at this screen and | | ook around the
rooml'min. Wat he said, first we kill all of the | awyers.
You know, | don't think there's any argunent. And the people
that appealed this didn't do it in a tinely fashion, even
t hough they were tracking, we found out, right behind us.
Every time we do sonething, they'd be right behind us, and
they didn't do anything within the tinme that was required of
t hem

| bought this property 20 years ago. | don't
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think I1'"lIl live long enough to see it cone to fruition and
It makes nme sad. End of ny story.

CHAl RPERSON HI LL: Ckay. Al right, M. Bender,
t hank you. Let's see, M. Hart, |I'll start wwth you. Do you
have any questions for Ms. Ml denhauer? And M. Bender, if
you wouldn't mnd nuting your mcrophone also there, that
woul d be great. Thank you.

MR. BENDER: Ckay.

VI CE CHAI R HART: | am still fornmulating one.
Conme back to nme. | need to think about it for a m nute.

CHAI RPERSON HI LL: GCkay, Ms. John, do you have any
guestions for Ms. Mol denhauer?

MEMBER JOHN: Just a couple. So, if we go back
to that slide where you reference the Board's authority to
revi ew any deci sion by any adm nistrator, could you go back
to that slide, the first one on jurisdiction? Any ny
guestion, while you search for it, ny question is how --

CHAlI RPERSON HI LL: Hol d on, Ms. John. Paul ,
think it's nunber three. Sorry, M. John.

M5. MOLDENHAUER: It's nunber four.

CHAlI RPERSON HI LL:  Number four.

MEMBER JOHN: So, | know you addressed that, but
where would you put a limt on the Board's jurisdiction in
terms of reviewi ng a decision by any adm nistrative officer

or body? And | guess that al so includes, you know, the HPRB
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or DDOT or any of the other agencies that nake
recommendations to the Board.

And as a rule, we usually defer to decisions by,
say, DDOT on public space i ssues, and HPRB on determ nati ons
as to whether or not a particular building, you know, is a
hi storic buil ding. So, how do you propose that the Board
should Iimt that particular provision if we were to agree
that the A&T plat is appeal able to the BZA?

M5. MOLDENHAUER: So it's very clear. You have
to limt it only based on issues that are in the Zoning
Regul ati ons. Zoning regul ations don't have | anguage about
where a curb cut can be. They don't have | anguage about
whether a building is historic or not. They do have specific
sections about lot width and | ot frontage.

So, you're the only body in the entire District
of Colunbia that can interpret and evaluate the Zoning
Regul ati ons. So if there is another body that takes an
action that is counter or sonebody believes is counter to
what the Zoning Regulations and only what's in the Zoning
Regul ati ons, you are the body that they go to.

Now, you're right, 99 percent of the tine that is
a building permt or a docunent fromthe zoning office, or
potentially a record | ot which has the Zoni ng Adm ni strator
sign off onit. This is a really unique situation in which

we can't get a record lot and a zoning sign off on a record
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| ot because we have the highway plan. But that doesn't nean
that there aren't zoning questions that another body's
action, here the A&T approval, puts into your | ap.

MEMBER JOHN: So to followup, and | wll ask this
question of the ZA as well. So you're saying that the ZA

woul d have to sign off on this A&T plat before issuing the

permt?

MS. MOLDENHAUER:  No.

MEMBER JOHN:  Ckay.

MS. MOLDENHAUER:  The - -

MEMBER JOHN:  Because - -

MS. MOLDENHAUER: -- A&T plat is final, and
there's --

MEMBER JOHN: You're saying the ZA woul d have to
adopt it or stanp it before issuing the permt, right?

MS. MOLDENHAUER:  No.

MEMBER JOHN: I n the normal course of business?

M5. MOLDENHAUER: Only if it was a record |ot.

MEMBER JOHN: Right. And why woul d not that same
process apply before issuance of the permt?

M5. MOLDENHAUER: Because here we have t he hi ghway
pl an whi ch provi des an excepti on where we can't get a record
| ot .

VEMBER JOHN: | understand it is in place of a

record lot. So it would seemto ne that the ZA shoul d take
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the sane action at the point of issuing the permt. But we
can defer the answer to when we speak with the ZA |l ater on --
when we hear fromthe ZA | ater on.

CHAI RPERSON HI LL: M. John, you said you had a
question for the ZA?

MEMBER JOHN: | thought | would reserve that for
after we hear fromthe ZA because we have not heard from hi m
yet.

CHAI RPERSON HILL: | don't think we're going to
hear fromthe ZA

MEMBER JOHN: Oh, so we can't assune that we will
hear -- so | guess |I'll ask it now then.

CHAI RPERSON HI LL: Yeah, go ahead and ask the ZA

MEMBER JOHN: What is the process -- what is the
normal process in issuing a permt? And then how woul d t hat
process be changed in this particular situation? And the
third question would be, why is the letter of determ nation
not a final decision?

CHAl RPERSON HI LL: M. LeGant?

MR. LeGRANT: Good afternoon, everyone. So I'll
try to get to the three points by Menber John. The typical
process which involves a record lot is that at the tine of
an application for a building permt, a plat is submtted.
And that plat, we would | ook at that and say, oh, is this a

record lot? |If not, was it a record | ot subdi vi sion that was
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previously reviewed and approved by ny office?

That plat woul d t hen have a record | ot nunber, and
we would then say, okay, here is the geography of the | ot
whi ch we woul d conduct the zoning analysis or the building
siting on that |ot setbacks, |ot occupancies. |In the case
of an A&T |lot, such as what is before us here, the typical
process is, oh, well, where's the record lot? OCh, we cannot

get arecord | ot here because of the covenants of the hi ghway

pl an.

So as a substitute, the A&T | ot would be sent to
us on the plat. There'd be seven lots here. |It'd be each
i ndi vidual . And we woul d conduct the sane anal ysis based on
an A&T lot. So let ne stop there. | think you had anot her
guesti on.

MEMBER JOHN: And so why is the letter of
determ nation -- or is it the final decision? Wat would be

your answer to that discussion?

MR. LeGRANT: As ny counsel noted, it wasn't the

final decision given that | don't have a building perm:t
application before ne. At that point, | would | ook at that
and say, well, what is the -- what representati on was bei ng

made here about the lot? And | think that's the point where
| can say well that lot is acceptable for zoning purposes or
not .

MEMBER JOHN: And then anot her question is, would
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you anticipate that the lot frontage and all of those
measurenents could change at the tine of the application

even if there's an A&T plat already i ssued? What changes to
t hose neasurenents could occur before issuance of a permt?

MR, LeGRANT: Ckay. The representation an
applicant has to nake for the plat, if they say, oh, |I'm
basing this plat on an A&T lot configuration, that is
representation that my office would rely on as, oh, this is
-- what's the size of the lot? Wat is the frontage or the
w dth? Are you nmaking a representation on the plat based on
an A&T | ot configuration?

Then if we were to approve that building permt,
which building permt approval includes approval of the
representations made in terns of the drawi ngs, attachnents
to that building permt, then that would be the -- the
property owner woul d be bound or held to that. Later if they
say, well wait a second. W're going to do sonething
different either with the geography of where that buil ding
is sited or the building itself. They would have to cone
back and seek a revision on that building permt.

MEMBER JOHN: And so you would rely -- at the tine
of issuance of the permt, you would rely on the version of
the building plat that's available to you at that time?

MR, LeGRANT: Yes. So the one that was

represented at the tine of the building permt, we stanp
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those and they're put into the record as part of the overall
bui I ding permt approval. It's an approval of a building
permt wth associated plans and a pl at.

MEMBER JOHN: Okay. Thank you.

CHAI RPERSON HI LL: M. Turnbull, do you have any
questions for Ms. Mdl denhauer or anyone?

COW SSI ONER TURNBULL: Yes, M. Chair. Thank
you. Ms. Ml denhauer, did you try to obtain an anendnent to
t he hi ghway pl an?

M5. MOLDENHAUER: No, we -- the purpose here was
to do a mission for a subdivision and a by-right project.
W did not foresee that.

COMM SSI ONER TURNBULL: GCkay. So you did not try
to get an anendnent to get record |l ots for the highway pl an?

MS. MOLDENHAUER:  No.

COW SSI ONER TURNBULL: Ckay. |I'mjust -- 1'm
still confused -- or not confused. But the A&T plat was
i ssued by OTR, and it does not constitute a first witing or
a final determ nation by the ZA, correct?

M5. MOLDENHAUER: Nor does it have to pursuant to
Subtitle X-1100. 2.

( Si mul t aneous speaki ng.)

COW SSI ONER TURNBULL: -- revocation of the A&T
pl an. That is not mandated by any zoning regulation,

correct?
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M5. MOLDENHAUER: The tax | ot plat shows | ot width

and lot frontages. And that is what the appellants -- not
the property owner, the appellants are chall engi ng.

(Si nmul t aneous speaki ng.)

COMM SSI ONER TURNBULL: But the revocation of the
A&T plat --

M5. MOLDENHAUER: And t he owner woul d want to have
It confirned.

COMM SSI ONER TURNBULL: The revocation of the A&T
plat is not wunder the purview -- is not in the Zoning
Regul ati ons, correct?

M5.  MOLDENHAUER: Nor would -- | nean as the

property owner, we woul d not be | ooking, and I don't believe

that you have the authority to revoke the A&T -- the tax
pl at . You're correct. You don't have the authority to
revoke it.

What you do clearly have the authority to do
though is to tell the Zoning Adm nistrator your
interpretation of lot width and lot frontage and say we
di sagree with your -- whether you want to call it
prelimnary, advisory. The Zoning Adm nistrator has put in
witing in clear and unanbi guous | anguage his interpretation
of ot wwdth and I ot frontage. Wat is being asked of you,
the Board, is to evaluate, do you agree with his advisory

anal ysis, because it i s now before you, because a body i ssued
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a tax plat that shows those dinensions consistent with his
advi sory opi ni on?

COW SSI ONER TURNBULL: Well ny feeling is that
the A&T plat right now is an anbi guous plan for us to | ook
at . And again, it does not fall under the category of a
first witing under Y-305.1. So right now, I'mhesitant to

junp into this and say that we can weigh in on this right

NOW. | don't know how - -
M5. MOLDENHAUER: | nean | guess ny point is --
COW SSI ONER TURNBULL: -- the rest of the Board

feels, but I will relinquish ny tinme. And M. Hart, you can
wei gh in.

MS. MOLDENHAUER: Sir, M. Turnbull, can | ask a
guestion though, or make a point to that comrent? The pl at
does show the dinensions, and thus there's know edge.
Everyone on this call has the know edge of know ng what t hose
di mrensions are. And therefore, the question of the lawis
whet her there's a cl ear and unanbi guous under st andi ng. That
plat clearly shows it.

COMM SSI ONER  TURNBULL : |"ve already made ny
conment s.

CHAI RPERSON HI LL: Okay. M. Hart, did you have
a question?

VICE CHAIR HART: Yeah, | guess it was -- | nean

| appreciate the responses and the questions so far. |It's
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hel ped nme kind of understand this better. And | was goi ng
to ask a question about kind of sone hypot hetical situations,
but I'm not going to.

| think that the conversation that M. Turnbul
had with Ms. Mol denhauer helped to clarify sone things for
me. And | don't have any further questions, | guess, or any
questions for M. Ml denhauer. | think |I'"m understandi ng
this fuller, so | can turn it back to you

CHAI RPERSON HI LL: Ckay. | just have one questi on
for M. LeG ant. M. LeGant, the determ nation letter, |
know t he determ nation letters and what they say at the end
of it interms if it's not a final decision. The other --
but what do you have to do with the A&T plat? Wat did your
office have to do with the A&T plat?

MR, LeGRANT: Chairman Hll, Matt LeGant. So the
short answer is we have really nothing to do with the A&T
plat. It's any person can go over to the Ofice of Tax and
Revenue and request an A&T plat. It is reviewed purely by
OTR and without the input of ny office or the Ofice of
Surveyors.

CHAI RPERSON HI LL: Okay. And then this m ght be
even a question now for M. Nagel hout for QOAG because |I'm
just curious. If we were to hear this appeal and let's just
say we ruled against the appeal, then when the building

permt is issued, would soneone be able to al so again cone
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forward then and appeal the building permt? "' m just
curi ous.

M5. NAGELHOUT: | think the short answer is no if
" munder st andi ng your question correctly. W can tal k about
It later.

CHAI RPERSON HI LL: Okay. That's fine. | see M.

Mol denhauer i s nodding in agreenent, so |'ve got two | awyers.

And M. Brown, you can nod as well. | don't know. But okay,
let's see. All the lawers are apparently going to get
killed on this call later. So okay --

( Si nul t aneous speaki ng.)

CHAl RPERSON HI LL: Sure, M. Brown.

MR, BROMN: | want to pick up and clarify a point
M. LeGrant nade. He seened to indicate that based on the
A&T plat that exists now and a permt application was filed
at sone point in the future that his office would reviewthe
permt application and review specifically at that tine the
guestion of ot width and street frontage. Did | understand
his response correctly?

CHAI RPERSON HI LL: M. LeGant, | guess that's a
guestion for you.

MEMBER JOHN: He's nut ed.

MR, LeGRANT: I"'m-- hello. WIIl you rephrase
that again, M. Brown? |'msorry.

MR. BROAN: I n your statenent, you indicated that
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the ZA's office didn't have any role in the creation of the
A&T plat, but that when that A&T plat is used or those A&T
|l ots are used to submt for a building permt, that your
office would, in fact, review that building, that |ot, and
the building permt application at that tinme and in this
case, specifically determ ne conpliance with ot wdth and
street frontage. |s that what --

MR, LeGRANT: Yes, that is correct. And just to
clarify, we don't |ook at the -- there's two things here.
There's an A&T plat that Ms. Ml denhauer already put up. |
know it's in the record of the configuration of the seven
| ot s.

A building permt applicationis lot by lot. So
they' Il take one of those lots and submt it as a plat of
different things and a plat that is associated with that
buil di ng permt application. And then we would | ook at that
and narrow down and look at that particular Ilot for
conpliance with the standards applicable to | ot di nensions.

MR, BROMWN: And Chairman Hill, why it went back
to that point because | think it's inportant, ny first duty
inthis case was to file a tinmely appeal. And ny worst case
scenari o was -- or ny worst case scenario with timng was the
A&T plat was an appeal abl e decision that started ny 60 day
clock to run. | think though what M. LeG ant has said, that

may not be the case, in which case, one, | haven't been
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untinmely in ny appeal and | nmay be premature, which is
acceptable to our clients. But the primary duty was to nake

sure that we were tinely.

CHAI RPERSON HI LL: Ckay. | saw your hand, M.
Mol denhauer. Just give ne a second. M. Brown, |'m just
trying to go in order. Do you have any questions for M.

Mol denhauer ?

MR. BROMWN:  No.

CHAI RPERSON HI LL: Ckay. M. Geen, do you have
any questions for Ms. Mol denhauer?

MR GREEN: No, sir. No, sir.

CHAI RPERSON HI LL: Okay. Ms. Mol denhauer, you had
your hand up a m nute ago.

M5. MOLDENHAUER: Sorry, | had to unmute ny |ine.
Thank you, Chairman Hill. | just -- | had a few questions
for M. LeGant since he testified. M. LeGant, your office
woul d sign off typically on a record | ot plat subdivision?

MR. LeCGRANT: If the record |ot subdivision
represented conpliance with applicabl e standards.

M5. MOLDENHAUER: And here, the only reason why
you didn't sign off on a record |lot is because you coul dn't
get one?

MR, LeGRANT: No -- norecord lot -- A no record
| ot subdivision was presented to ne. And B, as we al ready

di scussed, there's been no individual building permt
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applications with a plat showing an individual Ilot's
characteristic.

V5.  MOLDENHAUER: Maybe | have to refresh your
recollection. D dn't the property owner submt a record | ot
subdi vision and then | cane and net with you and we had a
di scussion that, oh, a record | ot could not be obtai ned and
we had to file for an A&T | ot because of the specific section
of the highway plan?

MR LeGRANT: Yes, yes. | believe that we had
that. First, we had the -- leading up to the determ nation
| etter, there was an assunption of record |ot subdivision
could be made. It was only after the i ssuance of that letter
that it was di scovered. | believe it was related to ne that,
oh, there's a highway plan encunbrance and the record | ot
subdi vi si on coul d not proceed.

M5. MOLDENHAUER: And t here have been theoreti cal
conversations about if down the road a permt application was
filed. Your office and your counsel submtted docunentation
defending the interpretation. Do you still defend the
interpretation of ot width and lot frontage as identified
in your advisory letter?

MR. GREEN. Actually I've got to raise an issue.
W haven't even gotten to the case in chief. W're still
reviewing the notion to dismss. So | nean --

VICE CHAIR HART: |If we could -- excuse ne for a
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second. If we could just continue to identify yoursel ves.
And if you have a question or comment that you'd like to
make, please let the Chair --

(Si mul t aneous speaki ng.)

VI CE CHAIR HART: Thank you.

MR,  GREEN: | apol ogi ze. Hugh G een has an
obj ection, attorney for the DCRA.

CHAI RPERSON HI LL: G ve nme one second. Ms.
Mol denhauer, give ne a mnute. M. Geen, | heard what you
were saying, and | actually disagree with you. | nean Ms.
Mol denhauer, the questions that you're asking | think are
nore inline with if we got nore to the appeal. Al | asked
fromM. LeGant and all he testified to was one question.
And so do you have any further questions for M. LeG ant
concerning the issue as to whether or not we're actually
going to hear this appeal ?

MS. MOLDENHAUER: Well M. Hill, | believe it's
a question of whether or not the advisory interpretation
woul d change, and that's a question that | think is rel evant.
If the advisory interpretation is not potentially going to
change down the road, then the issue is ripe now.

CHAI RPERSON HI LL: That' s okay. | mean you're
continuing to make your case. That's fine. But do you have
anynore questions for M. LeGant?

MS. MOLDENHAUER: So M. LeGant, if a reviewer
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in your office were to look at a plat as you noted in a
building permt application and it was -- mrrored a
determ nation you have nmde already, would your staff rely
on that determ nation or that advisory note?

MR LeGRANT: If the information presented to ne
at the tinme of the permt application matched information in
what was already put out in an advisory, then the decision
before us, the building permt application, yes. As the
advisory letter noted, oh, it's consistent with the zoning
regul ati on.

CHAI RPERSON HILL: Okay. Al right. So -- |I'm
sorry?

M5. MOLDENHAUER: GCh, | was just going to note
that if the Board were to evaluate this now and the property
owner would maintain, as M. LeGant indicated, the sane
design, this decision would not change. And so if it were
to wait for a building permt, the facts, the know edge of
t he i ssues woul d not change so | ong as the property owner did
not change the design.

CHAl RPERSON HI LL: Okay.

M5. MOLDENHAUER: And it's the property owner's
intent to change the design.

CHAl RPERSON HI LL: Ckay.

( Si nul t aneous speaki ng.)

CHAI RPERSON HI LL: ['m sorry. Was there a
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gquestion in there?
M5. MOLDENHAUER:  No.

MR BROMN:. M. HII?

CHAI RPERSON HI LL: | got you. | got you, M.
Br own.

MR. BROMN: | mean | think what M. LeGant is
saying is relevant. He's saying that at the tinme of the

building permt, that's when his office would make their
final deci sion.

M5. MOLDENHAUER: | would object to an inproper
characterization of the record.

CHAI RPERSON HI LL: Do you guys have any -- M.
Brown, do you have a question?

MR. BROMN:  No.

CHAI RPERSON HI LL: Okay. Al right. M. Hart or
Ms. John or M. Turnbull, do any of you have any nore
guestions?

VICE CHAIR HART: | don't have any questi ons.

COMM SSI ONER TURNBULL: | don't have any either.

MEMBER JOHN: No questions. Just to clarify, M.
LeGant, did you say that you would --- | believe that's what
you said in one of ny questions to you, that you would | ook
at the tinme you reviewed the building permt application.

MR LeGRANT: This is Matt LeGrant. W would | ook

at the individual lot's plat at the tinme of the building
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permt application.

MEMBER JOHN: Okay. Thank you.

CHAI RPERSON HI LL: Ckay. Well this is ny proposal
actually. | don't know what you guys want to do in terns of
the Board nenbers. I'"'m |l ooking at the Board nenbers. I
actually think that | would Iike to kind of think about this
alittle bit, this one issue concerning the dismssal from
DCRA. And then nmaybe we can decide that -- and you guys can
t hi nk about any questions you have right now before we | ose
ever ybody.

And then next week, we can have a di scussion as
to whether or not we think this should be dismssed. And
then i f we do decide that this shoul d not be di sm ssed, then
we can schedul e to have this appeal and |I'mgoing to | ook at
M. My. Mybe -- | don't know what the cal endar has for us.
But maybe on the 24th of June or the 1st of July, | mean the
parties were ready or are ready to have the appeal now or
hear the appeal now. So you guys will also be ready two
weeks after that. Do ny fellow Board nenbers have any
comrents on ny thoughts? M. John, 1'Ill start with you.

MEMBER JOHN: | could use additional time to

review the testinony and the docunentation. So | am fine

Wi th postponing the full hearing until -- for two weeks.
CHAI RPERSON HI LL: GCkay. Well | nean we're going
to determ ne whether we have the -- | nean |'m just being
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cl ear.

MEMBER JOHN: |'msorry. Yes, | agree that we can
post pone the decision. And if we decide to have a full
hearing on the nerits, then I would be fine to delay the
case.

CHAI RPERSON HI LL: Ckay. M. Hart?

VI CE CHAI R HART: | don't have any ot her comments.
I'"'mfine wth your proposal.

CHAl RPERSON HI LL: M. Turnbull?

COW SSI ONER TURNBULL: | think I'm on nute.
Yeah, so I'mfine withit. M. Ml denhauer, your Power Poi nt
is in the records?

MS. MOLDENHAUER: Yes, our PowerPoint is in the
records.

COMM SSI ONER TURNBULL: Thank you.

CHAI RPERSON HI LL: Ckay. M. My, can you tell
me what the 24th of June | ooks |ike?

MR, MOY: M. Chairman, the 24th of June, you have
sonet hing i n the nei ghborhood of nine applications. | think
nmy suggestion if the Board noves forward to hear the nerits
of the appeal, it's nore accommodating for the Board if we
hold that on July 1st.

CHAl RPERSON HI LL: Ckay.

MR, MOY: The nerits of the appeal, July 1st woul d

be better, and then of course to decide on a notion to
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di sm ss next week, which would be June the 17th.

CHAI RPERSON HI LL: Okay. All right, M. Turnbull,
| guess maybe you're not with us next week. But if you could
-- | nmean if you can join us, that'd be great for a
di scussion. O herw se, | guess you can submt sonething, an
absent ee bal | ot.

COW SSI ONER TURNBULL: No, | can be here.

CHAI RPERSON HI LL: Ckay. Al right. Gkay. Then
that's that, M. My. Let's go ahead and do that. And in
terns of a break now because now we have one nore appeal
after this. And then that will go on for sone tine, | would
assune. So do the Board nenbers want to break for |unch now?
kay. | see nodding. It is 12:45. Do you want to say 1:307?

COW SSI ONER TURNBULL: That's fi ne.

CHAI RPERSON HI LL: Ckay. Al right. Everyone,
we' |l see you back at 1:30. | nean everyone who was here on
the call, again, it was a pleasure to see everyone. Stay
safe, and we'll be having the neeting on the 1st -- I'm
sorry. W'IlIl be discussing the official issue next week.
W will be taking public testinony for the neeting portion.

That's just where the public can watch, so you're free to

call in and then watch at that time. So with that being the
case, |I'lIl see everyone back here for our second appeal at
1: 30.

MR. BROMWN: Chairman Hill, can | interject?
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CHAl RPERSON HI LL: Wait. G ve nme one second. A

f ew peopl e have their hand up. M. Hart, you had your hand
up?

VICE CHAIR HART: | was sayi ng goodbye.

CHAI RPERSON HI LL: Ckay. M. Brown, you had
sonet hing you wanted to say?

MR BROWN: Wuld it please the Board to all ow any
subm ssions fromthe parties on this issue, or have you --

CHAI RPERSON HI LL: I don't need anything. M.
Hart, M. Turnbull, or M. John, do you guys need anything
from anyone?

MEMBER JOHN: | don't need anyt hing, M. Chairman.

CHAl RPERSON HI LL: Ckay.

M5. MOLDENHAUER: Wbuld the Board |i ke anything
fromthe owner regarding the prejudice of further delay?

CHAI RPERSON HI LL: | don't need anything nore for
the recordinterns of the ability to nake this choice. Does
anyone el se need anythi ng?

COMM SSI ONER TURNBULL: | don't need anyt hi ng.

CHAI RPERSON HI LL: Okay. Al right. GCkay. Well
in that case, again, |I'll see everybody at 1:30 or at |east
I'"ll see the next people at 1:30. GCkay? Bye-bye. Thank
you.

(Wher eupon, the above-entitled matter went of f the

record at 12:42 p.m and resuned at 1:40 p.m)
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CHAI RPERSON HI LL: Al right. Then M. My, if

you want to go ahead and | guess -- or if you want to |et
everybody in. It |ooks like everybody is here. If you'd
like to call the case, M. My.

MR MOY: Yes. Thank you, M. Chairmn. The
Board is resum ng its hearing session back fromlunch recess,
and the tine is at or about 1:40 p.m So before the Board
I s Appeal No. 20226 of M chael Yates.

This i s capti oned and adverti sed as an appeal from
the decision made on Novenber 6, 2019 by the Zoning
Admi ni strator, Departnent of Consunmer and Regul atory Affairs,
to issue building permt No. B1804458, to permt the
alteration and addition to an existing two-story principal
dwelling unit for conversion into an eight-unit apartnent
house in the RA-1 Zone. This is at 1214 Madi son Street,
Nor t hwest, Square 2934, Lot 35.

CHAI RPERSON HI LL: Ckay, great. Thank you, M.

Moy. Al right. Well, welcone, everyone, again. Let ne
see. | can see M. Yates. | don't see -- and | see M.
Cross. | thought | saw -- | see M. Brown's nane. | don't

know, M. Brown, if you are there.
MR, BROMN: |''m here, M. Chairman. | have ny
camera on. |If you can't see ne, | don't really know why.
CHAI RPERSON HI LL: Okay. That's fine. | can hear

you. Can anyone el se see M. Brown? No? Ckay. Nobody sees
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-- M. Brown, you currently are not being seen. So | don't
know if that's necessary, but | suppose you can maybe work
on -- well, first, let's see. ls M. M akar there?

MR MAKAR: Yes, |'m here.

CHAI RPERSON HI LL: Ckay. M. M akar, we can't see
you either. |s your canera on?

MR. M_LAKAR: There we go. Can you see ne?

CHAI RPERSON HI LL: | can see you, yes. And then
can everyone -- M. Yates, your canera, at least for ne, is
going in and out. Oh, there you are again. GCkay. And then
M. Brown, | don't know if you want to try anything, or --

MR. BROAN: |'mnot sure what | could do. But |I'm
happy to speak. As long as | can see the PowerPoint
presentation, | can talk fromthat.

CHAI RPERSON HI LL: Okay. Al right. Well let's
go ahead and -- | mean the only thing I can suggest, | guess
| don't knowif you take your cursor and roll over the screen
and left click. | don't know whether your little canera
comes on at the bottomor not. GCh, there we go.

MR, BROMN: Ckay. | clicked the right button that

CHAI RPERSON HI LL: kay, perfect. Good to see
you, M. Brown.
MR. BROMN: How are you?

CHAI RPERSON HI LL: I''m doing well. Thank you.
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How are you?

MR, BROMN: Very interesting discussion this
norning raised by M. Geen's notion. | applaud your
decision to take a little tinme to think about it.

CHAI RPERSON HI LL: Well I'mso glad that we can
get feedback from other attorneys on previous cases. But
t hank you so nuch.

MR BROWN: Well, | was stuck |istening, so it was
very interesting.

CHAI RPERSON HI LL: Well, you're probably the only
one that was interested. | got to tell you, M. Brown. All

right. So let's see. Let's go ahead and i ntroduce oursel ves

if we could. M. Brown, why don't we start with you.

MR. BROMN: Yes, sSir. Good afternoon,

M.

Chai rman and nenbers of the Board. David Brown of Knopf &

Brown in Rockville for the appellant, Mchael Yates.
CHAlI RPERSON HI LL: kay, great, wonderful.
Yates, would you like to introduce yourself?
MR. YATES: Can you hear ne?

CHAI RPERSON HI LL:  Yes.

M.

MR, YATES: Ckay. So | amM chael Yates, property

owner at 1216 Madi son Street, Northwest, and ny propert

next to the devel opnent at 1214 Madi son.

y is

CHAI RPERSON HI LL: Ckay. Thank you, M. Yates.

M. Yates, your m crophone was kind of going in and out.
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I f you don't hear ne, just let ne know or wave your hand or
sonet hing. Okay?

MR. YATES: Cot it.

CHAl RPERSON HI LL: Okay. Let's see. M. M akar,
If I'm pronouncing that right, do you want to introduce
yoursel f?

MR MAKAR: Sure. |'mMark Makar, and |I'mthe
owner of Madison Heights, LLC, which owns 1214 WMadi son
Street, Northwest. And ny office address is at 1407 T
Street, Northwest.

CHAI RPERSON HI LL: kay, great. Thank you. And
M. Makar and then M. Yates, if you don't mnd just nuting
your mi crophones when you're not talking. And actually,
everybody. M. Brown, you'll want to do that as well because
of just kind of the feedback issues and things. Let's see.
M. Cross, do you want to introduce yoursel f?

MR. CRGCSS: Sur e. M chael Cross. | am the
architect responsible for building permt B1804458 there at
1214 Madi son Street, Northwest.

CHAI RPERSON HI LL: GCkay. Well M. Cross, good to
see you as well --

MR. CROSS: Li kew se.

CHAI RPERSON HI LL: -- the regulars here, right?
And so there's nore people that we get to see. M. Geen,

do you want to introduce yourself?
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MR GREEN: Yes, sir. Good afternoon, Chairman

and nenbers of the Board. M nane is Hugh G een, attorney
for the D.C. Departnent of Consuner and Regul atory Affairs.

CHAI RPERSON HI LL: Okay. And M. LeG ant?

MR LeGRANT: Good afternoon. Matt hew LeG ant,
Zoni ng Adm ni strator at DCRA.

CHAIl RPERSON HI LL: Ckay, great. Al right. So
let's see. Just so everybody knows what |'mdoing is -- well
first of all | guess if again everyone can just nmute their
m cr ophones unl ess they're speaking. And secondly, if for
some reason you want to speak and | don't recognize you,
maybe just try to wave your hand.

And then if | don't -- still amnot acknow edgi ng
you, you can go ahead and speak up because sonetines the
camera goes off, and | can't necessarily see the person
wavi ng their hand but | can hear people. So please speak up
as we go through this process if you' re not bei ng recogni zed.

So what | planned on doing in terns of the order
was beginning with the appellant and M. Brown, and letting
you, M. Brown, go ahead and present your case. And we woul d
go ahead and have questions fromthe other party in ternms of
M. Geen or the property owner. And then we can go ahead
and then have the DCRA go next and then have questions and
answer s agai n.

Then the property owner will have an opportunity
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to give a presentation, questions and answers again. And
then M. Brown, we'll cone back to you as the appellant for
-- and this is where | don't renenber if there's rebuttal or
not. But that's | suppose rebuttal.

And then there will be a conclusion, which wll
be -- in the regulations | nentioned before, as everybody

knows, in terns of if they've been at the BZA before, the

conclusion is usually just who i s given the case. But | |ike
to hear from everybody just like a brief conclusion. So
we'll go to DCRA, property owner, and then M. Brown. So

that's -- oh, M. Hart?

VI CE CHAI R HART: Yeah, just a quick question.
And |"'m sorry if | mssed this. Did M. My read in the
caption al ready?

CHAI RPERSON HI LL: | believe so, yes.

VI CE CHAI R HART: Ckay. "' m sorry. | m ssed
that. Sorry.

CHAlI RPERSON HI LL: M. My, you did read it in,

correct?

MR, MOY: Yes, yes, | did.

VI CE CHAI R HART: Thanks.

CHAI RPERSON HI LL: No problem And so that's the
plan. And | do have -- and | don't think we're going to go
this | ong. It's not ny first choice. But | have an
appoi ntment at 6:00 that | have to -- | have another thing.
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So if it goes that late, M. Hart wll take over for ne and
then | can just view the rest of the record. So that being
the case, M. Brown, are you ready to begin? You re on nute,
M. Brown.

MR BROMWN: |'mready to beginif you would bring
up our slide presentation.

CHAI RPERSON HI LL: Ckay, great. And M. Brown,
just so you know. I'mnot -- there's not a particular tine
her e. " m just keeping tract so everybody gets the sane
anmount of tinme. But you can begin when you Ilike.

MR. BROMWN: Thank you. W are appealing buil ding
permt B1804458 in this case. Go to the next slide please.
The building permt is for 1214 Madison Street, and this is
a photo of what the single famly house | ooked |ike prior to
the i ssuance of the permt. Next slide please.

This is a photo -- recent photo of the 1200 bl ock
of Madi son Street on the south side, taken | think fromcl ose
to 12th Street |ooking down toward 13th Street. And M.
Yates' house which is next to -- is on the corner at 13th
Street is next to the subject property. You can't see it
here, but | wanted you to see in context what the rest of the
bl ock | ooked like along there, single famly hones. Next
sl i de pl ease.

This is a very recent picture, photograph of the

construction going on, on the apartnent house. And M.
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Yates' house is just off to the right. Next slide please.
Thi s again shows the pre-permtting condition of 1214 Madi son
Street, both the front view from Madi son and the rear view
fromthe alley. Next slide please.

Thisis adrawing fromthe permt set of draw ngs,
and | just wanted to briefly illustrate for you what's on
here. What you see outlined in green is the house on the
ot her side of the apartnent house. What you see outlined in
yellowis M. Yates' house. And in between, you see the new
apartnment house, which is going to be going up and extendi ng
much further back into the yard than any of the other two
houses.

And you can see in perspective drawi ng what this
is going to ook like. The | ower perspective drawi ng on the
| eft is basically | ooking at that apartnent building fromthe
alley. The upper one is |ooking at the apartnent buil ding
from Madi son. And you can see M. Yates' house there off to
theright. It's acorner ot that fronts on both Madi son and
13th. Next slide please.

Thi s i s the gui dance docunent i ssued by t he Zoni ng
Adm nistrator that is ostensibly at issue inthis case. It's
cal | ed Gui dance Docunent 2019-001. And | point out to you --
| don't know that you can see it took clearly or not, but
it'"s inthe record. In the upper right-hand corner, you see

that it has an effective date of January 1, 2019. 1'IlIl get
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to discussion of thisin ajust a nonent, but let's go first
to the next slide.

The discussion in that docunment is about this
provi sion in the zoning code, Section 421, which says in the
RA-1 and RA-6 zones, all newresidential devel opnments except

those conprising one famly detached and sem detached

dwellings shall be reviewed by the Board as special
exceptions under Subtitle 10 in accordance -- or Subtitle X
I n accordance with the standards in this section. Now

turning to the next slide and | ooking at the DCRA gui dance
docunent, that docunment says in essence that a detached
single fam|ly honme in the RA-1 zone can be converted into an
apartnment house wi thout a special exception if |ess than --
there's | ess than 100 percent increase in the existing FAR
and the nunber of units is not 100 percent increase or at
| east nine or fewer.

We have no quarrel with the application of these
requirenments to this particular building permt. There is
| ess than 100 percent increase in the FAR and | think
there's going to be seven units, not eight units. And so the
nunber of units al so neets the gui dance.

But the question if you see on the next slide is,
does t hat gui dance docunent apply to this particular buil ding
permt? W have submitted to you Exhibit 33, which is an

email that M. Yates received froma M. Manadou Ndaw at DCRA
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I n which he said that the subject property is not affected

by t he new gui dance as the buil ding application was accept ed
as conplete on Mirch 22, 2018. So | don't see how,
notw t hst andi ng cl ai nrs made by DCRA, this gui dance docunent
has any applicability here. Next slide.

| then ask a question, well what was the policy
before the gui dance docunent? Wuld it apply here anyway?
DCRA in their presentation doesn't really answer that
gquesti on. But we say that it would not apply. And the
reason is that the guidance docunent is only applicable to
expansi on of existing uses, not the conversion of one use to
another which in this case is froma single famly dwelling

to an apart nment house.

So | ooking at the next slide, we ask, well is it
a conversion or is it an expansion? |'mgoing to show you
two nore slides that say -- the first slide |'mgoing to show

you says that the permt is a change in use group. And the
next slide says it's a conversion.

If you look at this -- I'msorry. | don't have
the technical conpetence to blowthis up. But if you | ook
on the left-hand side, there is -- one of the topic headi ngs
is called use group. And it says the existing use group is
R-3 single famly, and the proposed use group of R2 is
multifamly. So clearly there is a change in use.

Nowis it an expansion or is it a conversion? The
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next slide | believe pretty nuch answers that question. This
Is fromthe building permt, and I will read to you the fine
print in the mddle of the |left-hand side of this docunent.
It says approve to construct an addition to existing SFD
that is single famly dwelling structure, and convert --
convert into a seven unit three story-plus cellar and
pent house apartnent buil di ng.

And i ndeed, the word conversion was read by M.
Moy when he introduced this docket item a conversion. So
we don't think that whether the policy was or was not
applicable in 2018 to permts supplied for in 2018, it sinply
doesn't apply when you're tal king about a change in use. An
expansion of a use is one thing. A change in use is
sonmething quite different, evenif it involves an expansi on.

So where do we | ook to see whether or not this is
a by-right use or a special exception use? W say -- and
this is the next slide -- that allowi ng a conversion under
this policy, witten or unwitten, would be contrary to the
regulations that limt conversion of existing residence to
apartment houses. And we find that limtation in Section U
320. 2, which is made applicable to the RA zone by U 420. 1(a).

So I"'mquoting here from420.1(a). The follow ng
uses shall be permtted as a special exception if approved
by the Board of Zoning Adjustnent under Subtitle X, subject

to any applicabl e provisions of each section. And the very
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first one in the list of special exception uses allowed in
the RA zone is any use or structure permtted under Subtitle
U 320, except as nodified here.

And |I'm sure the Board is famliar with the way
I n which the Zoning Regulations -- in order to prevent them
frombei ng unduly |l ong and overly wordy, sinply teleport from
one zone to another what was allowed in the prior zone and
makes them available in the next less restrictive zone
subject to particular nodifications that m ght be made. This
happens all the tine in the zoning ordi nance.

So Subtitle U320 is about the RF zone. And you
| ook at the subm ssion nade by DCRA in this case, they say
no, we are trying to use RF standards in the RA-1 zone. And
| say no, we're not. W're using the RA-1 zone because it
made the RF zone standards applicable to the RA-1 zone by
virtue of 420.1(a).

So let's ook at what's required in the way of a
speci al exception in U-320. W see in U320.2, this is the
next slide please, conversion of an existing residential
buil di ng existing on the ot prior to May 12th, 1958 to an
apartment house shall be pernmitted as a special exception if
approved by the Board of Zoning Adjustnent.

Now obvi ously you have to change RF-1 and RF-2 and
RF-3 to RA-1 because this has been inported into the RA-1

zone. And the permt cover sheet shows that this house at
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1214 Madison Street was built in 1910. So it certainly was

an existing residential building on the lot prior to My
12t h, 1958. And what is being proposed here is conversion
to an apartnent house. In other words, what is being
proposed here exactly fits the requirenents of Section U
320. 2. Next slide please.

Now despite this inportation devicein U 420.1(a),
Is there still a basis to conclude that an apartnent house
Is a matter-of-right use in the RA-1 zone? DCRA says yes
because F-300.2 says the RA-1 zone provides for areas
predom nantly developed with low and noderate density
devel oprment including lowrise apartnents. W say no because
F-300. 2 does not specify what is by-right and what requires
speci al exceptions.

Use perm ssions are not in Subtitle F. They're
in Subtitle U So if you'll go to the next slide, [|'m
showi ng you what Subtitle F says. It says that the purpose
and intent of the RA-1 zone, this is Section F-300.2, is to
provide for areas predomnately developed with low to
noderate density devel opnent, including detached dwel | ings,
row houses, and low rise apartnents.

There's no inconsistency here. U 420.1(a) says
apartnment house is a special exception, not a by-right use.
And Subtitle F does not specify use perni ssions. The Zoning

Admi ni strator erroneously clains that F-300.2 establishes
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apartnent houses as a by-right use in the RA-1 zone. No, F-
300.2 is descriptive of what one finds in the zone, not a
prescription of whether the uses found in the zone got there
by-right or by special exception.

So there is no conflict -- going to the next
slide. Can you go to the next slide? There's no conflict
here between U-420.1(a) and U-421.1. They are consistent as
to apartnent houses. They both provide for an apartnent
house to be special exceptions in the RA-1 zone.

DCRA cannot allow a different outcone under U
421. 1 whether in a gui dance policy or otherw se than one gets
under U-420.1(a) by ignoring that the resulting structure is
a different use than apartnment house use. Therefore, the
speci al exception conditions in W 320.2 nust be net as
approved by the BZA. But |I'll go yet a step further in the
next slide and say, would there still be an i nproper conflict
if U420.1 were read not to require new apartmnment houses to
get a special exception and you just ignored U 420.1(a)?

DCRA did not address this question, but | am
addressing it here. A special exception would still be
requi r ed. And this would be under 401.1(d)(1), nultiple
dwellings. And if you'll go to the next slide. |'msorry.
On this slide, | haven't quoted the exact | anguage. But what
U-401.1 says is the follow ng uses shall be permtted as a

matter of right. And Subparagraph D says nmultiple dwellings.
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But before it says nultiple dwellings, it says except for the
RA-1 and RA-6 zones.

So once again, we see that there's a consistency
anong three different provisions in the zoning ordinance
under use provisions, all of which point to the fact that an
apartnment house in the RA-1 zone has to go through the
speci al exception process. And that process i ncludes neeting
the requirenments for the special exception in U 320.2 that

are effectively incorporated into the RA-1 zone.

So that essentially -- if you would go to the next
slide. That essentially -- no, the slide prior tothat. 1'm
sorry. That essentially is the basis of our statutory
argunent. And we can stop there, but | want the Board to

understand that we are not whistling in the dark by insisting
that this building permit go through a special exception
process before it's allowed to conti nue.

Conpl i ance with a nunber of the subparagraphs of
U-320.2 may be a problem This Board does not have to decide
whet her or not those problens are or are not solvable in this
hearing. But | just wanted to point out to you that there
are real problens that we will be bringing to the Board's
attentionif this Board does as | believe it should and order
that the applicant basically stop work and apply for a
speci al exception in order to validate their permt.

So | just want to briefly go through those i ssues
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that we would be presenting if this case cones back to you
as a special exception case. The first issue, and this is
the next slide, is the requirenent in 320.2(b) that the
fourth dwelling unit and every additional even nunbered
dwelling unit thereafter shall be subject tothe requirenents
of Chapter 10, inclusionary zoning. There are no |Z units,
so Condition B is not net.

Now the next slide please, and there's a typo
t here. It says 12 units. It's supposed to say |Z units.
Can there be an | Z unit requirenent when there are fewer than
10 units? The position of DCRA is, is that 1Z is
i nappl i cabl e here because there aren't 10 or nore units and
they cite to G 100.2(b) and (c).

W say, yes, there can be a requirenent because
that requirenment that they're citing has to be reconcil ed not
only with 320. 2(b), but also with C1003.6 which triggers the
|Z requirenment at four units when the BZA approves the
conversion froma single famly home to an apartnent house.
Agai n, this Board does not have to decide this question now.
This is an issue for the special exception hearing.

The second issue on the next slide for special
exception criteriais U 320.2(d). The I and area requirenent
for the special exception is 900 square feet per unit. Here
the land area is 5,712 square feet, which works out to 6.34

uni ts.
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To nmy way of thinking, although |I don't have a
particul ar regulatory provision to point to you, but | would
think the Board's experience and the Zoning Admnistrator's
experience would tell you 6.34 units does not round up to
seven. It rounds down to six. So Condition Dis not net.
Next slide please.

The next criteriathat will cone up in the hearing
Is that an addition shall not extend farther than 10 feet
past the farthest rear wall of any adjoining principle
residential building on any adj acent property. Now | showed
you a diagram earlier that shows that the rear of the
apartnent buil ding extends well nore than 10 feet beyond the
deepest of the two adjacent houses. 1In fact, | believe the
pl ans show nore than 20 feet beyond M. Yates' house which
is the deepest of the two adjacent houses.

The next diagram shows the original -- the next
slide, please. That shows the original |ocation of the house

at 1214 in relation to the yellow outline of M. Yates'

house. And if you'll recall the diagram from an earlier
slide, thisis going -- this house is going to be extend nuch
further back. So there is a problemwith Condition E as
wel | . Next slide, please.

Next, in Subparagraph H of 320.2 says that a
rooftop architectural elenent original to the house such as

sconces, porch roofs, turrets, towers, or dorners shall not
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be renoved or significantly altered, including shifting its
| ocation, changing its shape, or increasing its height
el evation or size. |If you look at the next slide, you'll see
-- and this is another version of the earlier slide. You see
that the 1214 Madison Street had a dornmer above the second
fl oor and obviously that is gone now. So Condition His not
met .

Next, Condition |I. Next sli de. Any addition
shall not have substantially adverse effect on the use or
enj oynent of any abutting or adjacent dwelling or property.
And in particular, the light and air avail abl e to nei ghbori ng
properties shall not be unduly affected. The privacy of use
and enj oynent of nei ghboring properties shall not be unduly
conproni sed. And the conversion and any associ at ed addi ti ons
as viewed fromthe street alley and other public way shal
not substantially visually intrude upon the character, scal e,
and pattern of houses along the subject street or alley.

And just a fewillustrations of why this is going
to be a problemin the next slides. First, you see how nuch
further back the house is going to be conpared to the other
houses. Next slide, please. Next, this is a rearviewof the
apartment building going upinrelationto M. Yates' house.
And you can see what kind of an inpact it's going to have on
the privacy that M. Yates is going to have in his rear yard.

And next slide shows that again froma slightly
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different angle. And the next slide, please, shows the real
close proximty because the two buildings as it's being
erected right there. All  of these features of the
construction inplicate questions wth regard to Subparagraph
l.

There's also the question of the fact that the
exi sting building at 1214 Madi son was nonconform ng as to the
side yard. The RA-1 zone requirenent for a single famly
dwelling is eight feet. This is the next slide, please, and
nmy |ast slide. And the actual side yard provided is 2.8
feet.

The nonconformty extends to the rear of the new
structure. In other words, the 2.8 foot side yard is
extended all the way back to the back end of the side wall
of the apartnent house. But Section C 202.2 says that an
addition or enlargenent nust not increase or extend a
nonconform ng side yard.

This requirenent is not mnet. | don't see how
anyone could say that extending a new structure to nmnuch
further deeper on the |l ot at the existing nonconformng side
yard does not i ncrease or extend t he nonconform ng side yard.
The conversion will worsen the nonconformty and adversely
i npact the protection that he should be afforded in the
speci al exception process under 320.2(i).

And | would like to turn the presentation over to
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M. Yates to just briefly review for you from his personal
perspective what he sees as the injury that will be -- that
he will be sufferingif this project is allowed to go through
under the claimby-right that DCRA says is applicable here
and not have to go through the special exception process.
M. Yates?

MR YATES: Can you hear ne?

VICE CHAIR HART: M. Chairnman, you're nuted.

MR YATES: Can you hear ne?

VI CE CHAI R HART: W can hear you, M. Yates. M.
Chai rman, you' re mnuted.

MR. YATES:. kay, perfect.

CHAI RPERSON HI LL: Thank you. Thank you. W can
hear you, M. Yates.

MR. YATES: Ckay. Firstly, good afternoon,
Conmi ssioners. | amM chael Yates as M. Brown stated. [|I'm
the property owner over at 1216 Mdison Street which is
adj acent to the property under construction. 1'd first |ike
to say, |I'mvery happy to cone before the BZA today to hear
this case so | can partici pate and present in case.

Last June, | requested and was granted party
status in response to this planned devel opnent. And | was
never heard for the same reason the heari ng was post poned on
t hree separate occasi ons. Finally, in January of 2020, |

file an appeal contesting DCRA decision to grant a permt to
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build as a matter of right.

My positionis like it was a year ago, that this
devel opnent is not a matter of right. It requires special
exception and by BZA to weigh the community concern of the
proposal made and assi st and al l eviate the detri nental inpact
this devel opnment wll have on ne as well as ny neighbors.
For starters, the 1200 block of WMdison Street is a
noti ceabl e short block with ten houses. Again, ten houses.

A building this size, mass, and proximty to the
abutting structure wll negatively inpact ne as well as ny
nei ghbors. For exanple, access to ny roof is inpaired.
Light, air, and privacy are conprom sed. Uility of my deck
is dimnished. M side yard will be in a perpetual shadow.
My green space, my grass, ny garden is jeopardized. This
wi |l adversely inpact property values and nore inportantly
t he nonconform ng side yard as M. Brown nentioned has been
extended over 20 feet. This is definitely the problem

| have lived on this block for the past 18 years.
Sonme of ny neighbors, close to 50 years. Qur backyards,
decks, green space are an escape fromthe noi se, density, and
concrete structures of D.C. | believe a devel oper shoul d not
be allowed to turn our block upside down.

Di senfranchi sed nei ghbors displace us off our
decks, kill our green space by claimng a matter of right

privilege. Pages 25 and 32 of the briefing show 1214 Madi son
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prior to permtting and after. This devel opnent is not a
nmere expansion of a single famly house. This is a |arge
scale conversion to an apartnent building wthout any
community input or relief to neighbors who are injured by
t his devel opnent.

Lastly, accepting this proposed devel opnent as a
matter of right wll open the floodgates to construct all ten
houses on the bl ock to apartnent buil dings w thout any input
from nei ghbors that are nost inpacted by this devel opnent,
or even those who have lived -- even though nost of these
nei ghbors have lived on this block for decades.

Again, in sunmmary, we have been on this bl ock for
a very long, long, long tine. And if there's supposed to be
devel opnent, at the m ninum we should be heard. And in this
particular case, it was granted as a matter of right. And
so our voice has been silenced. | don't think that is
correct. Thank you.

CHAlI RPERSON HI LL: Thank you, M. Yates. M.
Brown, is there anything el se for your portion at this point?

MR BROWN. No, just -- I'Il just nmake a sort of
summary argunent -- sunmary of closing argunent. That woul d
be it.

CHAI RPERSON HI LL: Sure. ©Ch, you're saying |l ater.
kay, right, okay. Al right. So M. Geen -- well, first,

actual ly, does the Board have any questions for M. Brown?
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M. Hart?

VI CE CHAIR HART: Yeah, so thank you, M. Brown,
and wel cone, M. Yates. O wel cone, both of you. So j ust
a couple of questions. Are you -- M. Brown, this is

directed towards you. Are you saying that you think the

exi sting house was denolished and that it is being -- that
this is, like, new developnent? O this is -- the building
IS -- or are you not opining on that, that aspect of the
proj ect?

MR BROM: I'mcalling it a conversion. [In the

earlier version of our PowerPoint presentation, we included
a couple of photographs of a couple of walls of the old
buil ding that were retained. And presumably, those walls
have been integrated into the new apartnent building. But
they are, as far as | can tell, all that was |l eft of the old
structure. Whet her this -- whether one calls this a
renovation or an addition or an entirely new construction,
in our view, there is no question that the word, conversion
of use applies as that termis used in Section U 320. 2.

CHAI RPERSON HI LL: M. Hart, you' re mnuted.

VI CE CHAI R HART: Sorry. The second question t hat
| had was -- thank you -- was also to M. Brown. You bring
up both U421 and U 320. 2. Do you think that they are
nmut ual |y exclusive to each other, or do you think that they

can actually -- they could both be in effect?
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MR, BROVWN: VWll, in the statenent of |ssues on

appeal that | supplied when we first filed a permt, | cited
a case fromthe Court of Appeals called Lewis v. Washi ngton
Hospital Center which includes the follow ng | anguage.
Whenever possible, a statute should be interpreted as a
har noni ous whol e and one nust discern an interpretation that
wi || harnonize in accord full force and effect to all of its
provi sions w thout rendering any part neani ngl ess.

To answer your question, applying that principle,
| would say that these provisions can be read as harnoni ous
wi th each ot her and t he nost harnoni ous way in which to read
themis to say that a special exception for an apartnent
house that's a conversion froma single famly dwelling in
the RA-1 zone nust not only go through the special exception
process, but it nust conply with the requirenments for a
speci al exception that are incorporated from the RF zone
t hrough 420.1(a) unless nodified in the RA zone. And of
course, they were not nodified in the RA-1 zone.

VI CE CHAIR HART: Thank you very much. No nore
guesti ons.

CHAI RPERSON HI LL: Ms. John, do you have any
guestions?

MEMBER JOHN: Yes, nmybe a couple. So M. Brown,
can you take a look at the table? It's at 301.1(c). I

believe that's the section. No, 0.12. So that's the section
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t hat says residential flat with a maxi nrumnunber of principle
dwelling units as follows. And then it goes down to the
chart.

And in the RF-1 zone, only two principle dwelling
units are allowed. And then the RF-5 zone, four principle
dwelling units are all owed. So if these provisions are
carried over into the RA-1 zone, by virtue of the section
that allows -- in the RA zone, whatever is allowed in the RF
zone can be carried over under that provision you cited.

So would not the nunber of principle dwelling
units that could be built be at least -- at nost four in the
RF zone and three in the RF-4 zone? |In other words, if the
applicant is -- if the appellant is saying that this building
is allowed by right, wouldn't it have to be |limted to a
maxi mum of five units? O is that provision not applicable?
In other words, what's the effect of this chart that limts
t he nunber of principle dwelling units in the RF zone?

MR. BROMN: Could you -- you know, this issue did
not conme up in the papers that were filed. But it's an
i nteresting question. Could you please cite to ne again the
section that you're referring to?

MEMBER JOHN: It's the matter of right uses in the
RF zone, and that's in 301.1. And | know it wasn't brief,
but it occurred to ne as | was reading the record that even

if there is the argunent that this seven-unit building could
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be devel oped as a matter of right in the RA-1 zone. 1In the
RF-1 zone, you could never have a seven-unit building as a
matter of right -- a seven-unit conversion as a matter of
right. So that's sonething to think about, and | guess |'I|
ask that sanme question to DCRA as well.

MR BROMWN: Wiile they're -- I'd like to defer ny
answer on that until | have a chance to read the regulation
and get back to you as we nove along if | mght.

MEMBER JOHN:  Sure.

CHAlI RPERSON HI LL: Ms. John, is there anything
el se, or is that your only question?

VMEMBER JOHN: | had another question about
401(c)(1). But | believe that M. Brown has addressed that
provision. In the testinony, it was not discussed a lot in
the record. And that's a section that says, except for the
RA-1 and RA-6 zones, nultiple dwellings are all owed provided
that in an apartnment house, accommpdati ons nmay be provi ded
only to residents who stay at the prem ses for a nonth.

That part is not really relevant. It's the
section that says that nultiple dwellings are not included
in that provision. That was the carryover. In other words,
any use permtted in the RF zone under Subtitle 301 except,
and the next thing in four is except for RA-1 and RA-6 zones.
So it's not really a question because |'m conmenting on the

fact that it was addressed in testinony. But |I'd also |ike
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to have DCRA address that question as well.

CHAI RPERSON HI LL: Ckay. Then naybe we can get
clarity on that position fromDCRA in a nonent. Do you have
anynore questions for --

MEMBER JOHN:  No.

CHAl RPERSON HI LL: -- for M. Brown?

MEMBER JOHN: That's it for ne now. Thanks.

MR, BROMN: Ms. John, could I get back to you
right now? |'ve had a chance to | ook at U-301.1(d). That's
the one you referred to?

MEMBER JOHN:  Yes.

MR. BROMWN. | would say that whether or not that
i s applicable or not woul d depend upon whet her or not the use
that was being proposed was a residential flat. | don't
think that the definition of residential flat and apartnent
house are quite the same. So it's not obvious to nme that
this would limt the nunber of apartnment wunits in an
apartment building, even though it would limt the nunber of
dwelling unitsinaflat. |I'mnot real -- thisis newto ne.
|"mjust giving you sort of a gut |evel reaction.

MEMBER JOHN:  Yeabh.

MR. BROMN: But that's kind of where | amat the
monent .

MEMBER JOHN: Ckay. Thank you.

CHAI RPERSON HI LL: Ckay. M. Turnbull?
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COW SSI ONER TURNBULL: Thank you, M. Chair. M.

Brown, thank you for your presentationintrying to sinplify
and clarify all the issues. | don't want to say |I'mtrying
to sinplify. But are you basically saying that even --
whether it was classified as an all new devel opnent or a
conversion, it would still have to go before the BZA for a
speci al exception?

MR. BROM:  Yes, yes.

COW SSI ONER  TURNBULL.: So no matter how you
classify it, it still should ve gone before the BZA?

MR, BROMN: Yes, because it's a conversion to a
di fferent use.

COW SSI ONER TURNBULL:  Ckay.

MR. BROAN: One that requires a special exception.

COMM SSI ONER TURNBULL: Thank you, sir.

CHAI RPERSON HI LL: Ckay, great. Thank you. Let's
see. M. Geen, do you have any questions for M. Brown?

MR GREEN: No, no, | don't.

CHAI RPERSON HI LL: GCkay. M. M akar, are you not
represented by anybody? Are you just representing yourself?

MR, MLAKAR |I'mjust here representing nyself,
and |'"'mwith the position of DCRA.

CHAI RPERSON HI LL: Ckay. So you don't have any
-- or do you have any questions for M. Brown?

MR,  M.AKAR: |"m very confused with how he's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P P PR,
oo A W N b O © 00O N O O W N P+ O©O

89
conflating the RF-1 zone with RA-1. But we'll get there.

CHAI RPERSON HI LL: Okay. Al right. Gay. M.
Green, then |I'll go ahead and allow you tinme to present. It

| ooks as though M. Brown went about 40 mnutes or 35

m nutes, and you'll have the sane anount of tine.
MR GREEN Ckay. Thanks so much. Good
afternoon, Chairman and nenbers of the Board. "' m Hugh

Green, Attorney for the D.C Departnent of Consuner and
Regul atory Affairs. And the appellant in this case believes
that the permt violates the Zoning Regulations in full
respects.

That the multifamly apartnment house is not a
by-right construction in an RA-1 zone. That the project
violates the side yard regulations as it's a nonconformn ng
structure. The proposed construction is an inappropriate
conversion, that the inclusionary zoning was not conplied
with. And what wasn't touched on in the case in chief but
was also raised in our appeal was that there are certain
covenants, private covenants recorded on the property which
somehow inpacts the zoning interpretations or zoning
requiremnents.

However, all of the appellant's argunents fai
because as stated in M. Brown's case in chief in his filing,
t he appel l ant uses the RF revisions to cover this particular

R -- excuse ne -- RA zone which is inappropriate. And this
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Is a by-right project within the zoning interpretation. So
wth that, I'd |like to introduce M. LeGant to the
di scussion --

CHAI RPERSON HI LL: I'msorry to i nterrupt you, and
| apol ogize for all this. [I'mgoing to have to restart ny
conput er real quick.

MR, GREEN. Ckay.

CHAI RPERSON HI LL: So if all would excuse ne for
one nmonent, |'m just going to restart this conputer. So
Paul , I know that you know that | have two systens running.
|"mjust going to restart the primary one right now. And I
will be right back with you guys. | apol ogi ze.

(Wher eupon, the above-entitled matter went of f the
record at 2:34 p.m and resuned at 2:38 p.m)

CHAI RPERSON HI LL: M. Green, you were beginning
-- actually, let's just start again if you wouldn't m nd.
My system was ki nd of knocked down. Just kind of go over

that the little bit, then you're going to go into M.

LeGrant, | believe.
MR. GREEN: Yes, Sir. So just for an
i ntroduction, ny nane is Hugh Green. |'mthe attorney for

D. C. Departnent of Conmerce and Regul atory Affairs. And the
appel lant clainms that the building permt at issue in this
case viol ates several regul ations.

And the i ssues that were raised in his appeal are,
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one, that the multifamly apartnent house is not a by-right
construction in an RA-1 zone, that the project violates the
side yard regul ations, that the proposed construction is an
| nappropriate conversion from single famly use to an
apartnent use, that the inclusionary zoning has been not
conplied wth. And lastly, the private covenants on the
property sonehow inpact the Zoning Regul ations that are at
| ssue.

However, all of the appellants' argunents fai
because as appellants state in their case in chief and their
filing, they're essentially relying on RF zone provisions to
apply to this project which is not correct. And this is a

by-right construction. And the permt was properly issued.

So at this point, | would Iike toinvite M. LeGant to help
us wal k through sone of these issues. And so with that, I'd
like to introduce M. LeGrant. Can you please state your

name for the record?

MR, LeGRANT: Yes, it's Matthew LeG ant, Zoning
Adm ni strator, DCRA.

MR, GREEN. And M. LeGrant, |'d like to draw your
attention first off to -- we prepared a slide presentation,
and 1'd ask M. Young if he could pull that up and we'l]l
start to walk through it. Gay. Thank you very, nmuch, M.
Young.

So M. LeGant, this was raised in the brief and
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It was also raised by Board Menber John. So one of the
provisions that is at issue here is Subtitle U-401.1. And
"Il read it for the purposes of trying to maybe under st and
It further. This is wth respect to matter of right in an
RA zone.

The follow ng uses shall be permtted as a matter
of right subject to any applicable conditions, 401.1(d),
except for RA-1 and RA-6 zones, one, mnmultiple dwellings
provi ded that in an apartnent house and the renai nder of the
section about accommodations. It appears to ne, M. LeG ant,
that multiple dwelling units are not permtted as a right.
And so can you expound a little bit on this before we nove
into the case in chief?

MR, LeGRANT: Yes. Thank you, M. Geen. So
right, if you look at that |anguage, it says, again, for
matter of right uses in RA zones, it has a list in Subsection
D. It talks about it in RA-1 and RA-6 zones, that multiple
dwel I i ngs provi ded that in an apartnent house, accommodati ons
may be provided only to residents who stay at the prem ses
a mni mum of one nont h.

But you have to | ook at that section in context
of the other sections of the Zoning Regulations. It's -- on
its face, you would read it. You could possibly read it one
way, but you have to look at it in context.

MR, GREEN. Sure enough. So if we were to -- just
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If M. Young could then scroll down. The other provision
which really is -- not the next slide. | apologize. But if
M. Young could zoom out to about maybe 100 percent. I
apol ogi ze, or this first one. OCh, thank you. I|I'mtrying to
get to the bottom Thank you, sir.

MR. LeGRANT: Yes.

MR GREEN. And then the other provision is
Subtitle U 320.2 which is really one of the main provisions
which the appellant relies on. And |'m going to ask just
directly, M. LeGant. |Is this really applicable here, and
can you maybe talk about this provision in |ight of our
exchange?

MR. LeGRANT: The answer is it is not applicable
intherights. And U-320.2 is the section of Subtitle Uthat
tal ks about uses in RF zones. And it really does not apply
here because although M. Brown tal ks about how provisions
are subsuned is ny word of calling what it is. You go to the
RA section and then there's that notati on of what's al |l owed,
what's subject to a special exception in RF. Arguably, his
argunent is there's also a special exception in RA

But that's not the case because the use that is
addressed here which is a multiple dwelling or an apartnent
house use is addressed in the RA zone. So we can't say, oh,
just because it's nentioned by this or a provision that's

subsuned whi ch when RF is carried over to RA. |If the RA was
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silent, I would agree. But it's not silent. It talks about
how permanent houses are treated in RA as well as other

provi si ons that govern.

MR. GREEN. Thanks. 1'd like to go to the next
slide if | could. |If M. Young could go to the next slide.
Ch, thanks. So M. LeGant, I'd like to draw your attention

to Subtitle U, Section 421.1. |If you could read it into the
record, please. And then I'd like to ask you sone foll ow up
gquesti ons.

MR, LeGRANT: So there's a specific provision in
Subtitle U that's been tal ked about that | think would be
hel pful to hear and I1'Il agree to read it. Subtitle U,
Section 421.1, in RA-1 and RA-6 zones, comm, all new
residential devel opnents, except those conprising al
one-famly detached, sem -detached dwellings shall be
revi ewed by the BZA as special exceptions under Subtitle X,
in accordance with the standards and requirenents in this
secti on.

So right, that is the section. The key here is
it's new residential devel opnent or new construction. And
just for the Board' s education, this is a section that has
been in the Zoning Regul ations since 1970 when researching
previ ous cases. That |anguage, pretty nuch intact, was put
in 1970 and carried over in all subsequent zoning

regul ati ons.
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MR GREEN: So M. LeGant, can | ask? Wth

respect to the term or phrase, all new residential
devel opnents, is that sonething that is defined in the Zoning
Regul ati ons specifically?

MR LeGRANT: No, it is not.

MR GREEN: Ckay. So when we go to -- if M.
Young could go to Slide No. 4, please. That's right. Thank
you so nuch. So M. LeGant, this is identified the
appellant's case in chief and it's al so one of our exhibits.
And this is titled, The All New Residential Devel opnent in
RA-1 and RA-6 zones. This is what it's referenced is to the
Gui dance Docunent 2019-001, correct, M. LeG ant?

MR LeCGRANT: Correct.

MR GREEN:. And M. LeGant, for the benefit of
the Board, can you give sonme sort of -- can you tal k about
t he devel opnent of this particul ar gui dance docunent in your
of fice?

MR. LeGRANT: Yes. Thank you. So since -- as you
asked ne earlier, you nmentioned devel opnents defined in the
regul ations. That phrase is not defined. So the terns for
ny office is -- first of all, those cases were it was a
vacant | ot, brand-new construction. It's very clear. The
construction of a multi-building unit building in an RA-1 or
RA-6 zone would require a special exception for new

constructi on.
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But the challenge is, hey, if you have an exi sting
building that's being converted as a (audio interference)
resi dence buil di ng expanding. Well, what is -- what happens
-- when is sonething considered a new residence or
devel opment? M office has dealt with this for years. I
filed an i ncunbent upon ne to provi de sone gui dance, and this
was a result, this guidance docunent, effective January 1st,
2019. As appellant's counsel, M. Brown, noted, it put sone
criteria on, again applicability for existing buildings that
are being converted and/or expanded as to what constitutes
resi denti al devel opnent.

MR, GREEN. So if | could ask M. Young to scroll
down just a little bit to a key provision in this docunent
which is in the center of the page which is in the text box
there. It says, when a building permt. Do you see that,
M. LeG ant?

MR. LeGRANT: | do.

MR. GREEN. So can you kind of walk us through
that particular text box and how it relates to zoning
interpretation of a new residential building perspective?

MR, LeGRANT: Yes.

MR, GREEN:. |If you want to go ahead.

MR. LeGRANT: So the text box that's highlighted
in blue, 1'll read. A building permt application proposes

ei ther 100 percent or greater increase in both the nunber of
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dwelling units and the new gross floor area conpared to the
existing building, comm, or increases the nunber of
dwellings by ten or nore units. So this is the substance of
this interpretation or this guidance docunent is to say,
well, where Iis the threshold for what constitutes a new
residential devel opnent in those cases of a conversi on and/ or
expansi on of this new buil di ng?

The criteria that was devel oped and of fered by ny
office was this two-prong test. The third prong doesn't
apply here, any project that increases ten or nore units.
That does not apply here. So we're left with whether it's
100 percent increase in both the nunber of dwelling units and
the gross floor area.

MR, GREEN: So M. LeGant, based on your
testinmony, if a project neets both prongs, then does your
of fice consider that -- do you consider that new -- sorry,
|l et me get the termcorrect -- new residential devel opnent?

MR, LeGRANT: Yes, it does.

MR, GREEN. Ckay. So with that, before we get
into it, the front of the chase, does this -- did this
proj ect neet both of those prongs?

MR. LeGRANT: It did not.

MR, GREEN. Ckay. So let ne draw your attention,
and | ask M. Young to go to the first -- Slide No. 6 if you

could, Slide No. 6. And | apologize. W're going to junp
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around. |f you could zoomout just a bit, thereis -- in the
zoning info section which is in the -- mddle of the page.
It basically provides GFA information. It's a little
challenging to see it, but it shows in the corner, | guess.
And | don't nean to drag it out for everyone but |I'm
basically trying to get -- ny question is, how does the GFA

cal cul ate out, and then how does it related to your gui dance

docunent? That's basically the question.

MR LeGRANT: Ckay. So first, | think everyone
woul d agree to the first prong. It's from one to seven
units. Vell, obviously, that's nore than 100 percent

i ncrease nunber of units. The first prong is net. But the
second prong was not net. That's because the gross floor
area does not exceed 100 percent increase. Existing gross
floor area, | know the figures are hard to see there, but
3,314 square feet of gross floor area.

The proposed gross floor area is 5,140 square
feet. This increase is an increase of 55 percent in gross
fl oor area. Because it's not an increase of 100 percent of
gross floor area, it fails the second prong and therefore
it's not -- it does not qualify as a new residential
devel opnent .

MR. GREEN: And so your position is that this
would -- with respect to -- so | get it correctly, sorry --

wWith respect to 421.1 which we just tal ked about and your
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gui dance docunent, is the project considered a by-right
project within the zone under your interpretation of the
regul ati ons?

MR, LeCGRANT: Yes, yes, yes, it is.

MR GREEN: Ckay. So | want to touch base on
sonething that was brought up in the appellant's case in
chief and you nentioned it, and it's BZA Exhibit 33. It has
to do wwth an email froma M. Mamadou Ndaw fromthe O fice
of Zoning Adm nistrator.

MR, LeGRANT: Yes.

MR. GREEN. And | don't have it as a PowerPoint.
But needl ess to say, it was brought up. But the questionis
-- let me wal k you through this. So who is M. Mamadou Ndaw?

MR, LeGRANT: Yes, for everybody's edification,
Mamadou Ndaw is the pronunciation. M. Ndaw is the
supervi sing zoning technician who works in ny office and
reports to ne.

MR, GREEN: And so in his -- | see that you -- at
| east fromthe exhibit, Exhibit 33, it appears to be an enai |
to M. Yates, the appellant. Basically, the sum and
substance is M. Ndaw had sai d, oh, by the way, the gui dance
docunent which we just referenced and wal ked through isn't
applicable. So I want to just -- | just want to get your
under st andi ng of both that position and whether or not that's

correct and nmaybe highlight it. What is your response to
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that all egation?

MR, LeGRANT: Sure, sure. So in all due respect
to M. Ndaw, | think this one -- he called it -- it was
called wong. It was called incorrectly. He nmakes note in
an email that, the question is asking when is a project
vested? And he notes inside the email the application is
determ ned conplete, | believe, prior to the date of the
| ssuance of the guidance docunent.

The date of the issuance of the gui dance docunent
was January 1st. The date of the building permt application
conpl eteness, | don't have that in front of ne -- | believe
it was several nonths before then. But unfortunately, that's
not correct.

A project vests inthe regulations and | woul d say
in this case guidance upon a building permt issuance. And
it's conplete for acceptance to DCRA for review and
processing with the general vesting guideline is, for the
Zoning Regulations is it's vested on the date of the buil ding
permt issuance. Building permt issuance occurred after the
date of the guidance docunent. So therefore -- and in al
due respect to M. Ndaw who's very conpetent. But this one,
| would have to disagree with himand say that the gui dance
docunent that we were tal king about does apply.

MR, GREEN. Ckay. Thank you. One of the other

allegations that the appellant has raised about the side
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yard, basically, it doesn't conformto the side yard. So I'd
| i ke us to wal k through both the code and the plat in order
to get an understanding of that. So | would ask M. Young
I f he could nove to ny Slide 3 to the top which tal ks about
si de yard.

If M. Young can do that, Slide No. 3, and if he
could just zoomin that upper portion, that's fine. So M.
LeG ant, | have got two provisions here, Subtitle F-306.1 and
Subtitle F-306.2, tal king about the side yards. And would
you be able to talk about the applicability of these
provi sions with respect to this project?

MR, LeGRANT: Right. Sofirst of all, I found the
side yard as conpliant. The key here and |I'm going to wal k
t he Board t hough, the side yard provisions of the RA zone of
306 are pretty conplex. There are many sections. But the
rel evant sectionthat | think really defines the setting here
was what is the side yard, what was deci ded on under Subtitle
F-306.2(a), it says, except as provided in 306.1, the --
which is applies to detached or sem -detached.

In this case, an RA-1 zone, one side yard shal
be provided unless the building is a multiple dwelling that
contains three or nore dwellings per floor, comma, in which
case two side yards shall be provided, and then sem col on.
In either case, such side yards shall have the m ninmum

di stance equal to three inches per foot of building height
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but not |ess than eight feet.

So what's happening here is there's a test of,
i ke, oh, we need two side yards if you have a nultiple
dwelling, if you have three or nore units per floor. That's
not the case here. The building has a maxi nrum of two units
per floor.

So | ook at that provision. One side yard shal
be provided unless, and then after the unless, there's a
test. OCh, if there's three or nore units per floor. If not
-- so that neans we're finished here. W only need one side
yard which | believe if you have the plat, you can show t hat
it does have the one side yard and the side yard does neet
t he di mensi onal m ni mum requirenents.

MR GREEN. So if | could ask M. Young to nove

to Slide No. 8 which is the plats, | believe. Ch, |
apol ogize. It's 6. OCh, no, 7, 7. | apologize. Let's try
that. There it is. GCkay. |If you could just zoom out just

alittle bit nore, M. Young. And then if you could (audio
interference) exit out everything else, | don't knowif you
can see it very clearly. Thank you so nuch

So this is the plat which you referred to, M.
LeGant. And if at all possible, M. Young, could you scroll
down just alittle? Try to get the zoom(audio interference)
so we can kind of see where we're at with it. Thank you

Ckay. It's going to work. Thanks.
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M. LeGant, | can see on one side, it |ooks |ike
It's 2.8 and for the main structure and then it's |arger on
the -- | guess we'd call it the east side for the purposes
of this docunent -- purpose of the plat. And then it goes
out to the newer construction. It looks like it's even
further out. | guess, can you just tal k about the side yard
wth respect to the provisions as best you can virtually
her e?

MR LeGRANT: Sure. So right, on the right side
of the drawing which is red on each side, it shows clearly
the matching what | believe the figure is 11.4. The side
yard, as | explained earlier, the requirenent as per the
applicable zoning regulation that dictates what the
requirenment is for this type of building and this use and
this zone to have one side yard. WelIl, it does. It has an
11-foot side yard on the street side. So therefore, the
conclusion of ny office is that side yard provisions and
requirenments are nmet in this instance.

MR. GREEN: Ckay. Let nme just look at it. I
think that answers that, and there's two nore pieces of the
appeal | wanted. Based on the first was inclusionary zoning.
And if M. Young, | think this will be ny last junp to Slide
No. 3. Slide No. 3 --

MR, LeGRANT: M. Geen, let nme just finish up on

the side yard, | think because one other thing that was
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raised by the appellant that there's a nonconformng
extension, nonconformng in C202.2 that if there was a side
yard on the left side that was required, then | believe that
nonconform ng provision could kick in. But there is no side
yard required on the left side of the building shown on the
plat. So that does not apply.

So | just want to make that clear that the
extension of a nonconform ng side yard doesn't apply when
there's no side yard to extend or required. And the
appellant -- the property owner did, nore or |ess, extend
that along the property |ine. Theoretically, he could' ve
built right to the property line given the requirenents --
applicable side yard requirenents.

MR, GREEN: Thanks for that clarification. I
apol ogi ze for not bringing that to your attention sooner.
But the one piece is inclusionary zoning, and can | |eave
this slide, M. LeGant, to go to 3 -- Slide 3? So M.
LeGant, one of the issues is 1000.2, inclusionary zoning.
Can you just speak to that in terns of whether or not the
idea is relevant to this construction?

MR. LeGRANT: Ri ght. It was decided by the
appel lant the general test for inclusionary zoning is a
project of ten or nore units which this is a seven-unit
proj ect . So there is mandatory inclusionary zoning

applicable. As | stated earlier, the appellant's argunent,
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s, well, you utilize what's required for a conversion in an
RF zone, which referred to each even nunbered units after
four units have to be set aside for inclusionary zoning,
which is not -- | believe | spoke to in terns of the
applicable regulatory -- regulations of the use.

This is not an RF zone, so that does not apply.
So neither approach is subject to general |Z rule. Neither
was subject to the rules that apply to conversions in an RF
zone. The answer is no. So | concluded that there was no
I ncl usi onary zoning units required for this devel opnent.

MR, GREEN: And thanks, M. LeGant. M. LeG ant,

one of the questions the appellant raised is about apparently

recorded in land records is a private covenant. Does a
private covenant have any bearing, in general -- it was not
provided for, | don't believe, in the record. But to your

understanding, in ternms of private know edge can you speak
to that to the zoning regs?

MR, LeGRANT: Sure, yeah, yeah. M office does
not get involved with enforcing private covenants. | would
sinply say it's a civil nmatter.

MR. GREEN. And | astly, M. LeGant, based on your
experience and rol e as Zoni ng Adm ni strator havi ng revi ewed
all the plan specifications in this matter, does Buil ding
Permt B-10804458 conformto the Zoni ng Regul ati ons?

MR, LeGRANT: It does, yes.
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MR GREEN. And | have no further questions for

M. LeGant. W're certainly open and welcone to any
questions the Board nenbers m ght have at this tine.

VICE CHAIR HART: |Is the Chairman here?

CHAI RPERSON HI LL: Onh, sorry.

VI CE CHAIR HART: Ckay.

CHAI RPERSON HI LL: | was nut ed.

MEMBER JOHN: Do you want to start, M. Hill?

CHAI RPERSON HI LL: Yeah, | got a bunch of
questions. Let's see. M. LeGant, you'realittle garbled.
When |'mhearing you, it's a little garbled. | was able to
understand everything, but perhaps if you speak a little
slowy. | don't know. That m ght help.

But | have a bunch of questions kind of like --
and I'mgoing to junp around here a little bit. But thisis
why |"'mnot fully understandi ng. Wen you guys revi ew stuff,
| i ke, you're just |ooking, does it neet the criteria? You
don't necessarily look and go, wow, this is a real big
buil di ng next to a small house or anything. | nean, | guess
what |I'm trying to understand, do you see the design
necessarily on the property?

MR, LeGRANT: Thank you, Chairman Hill. The
approach in my office is that when an application cones
before us, what is the test or what we are looking at is

conformance with the Zoning Regul ations, plain and sinple.
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| know and | can enpathize and synpathize sonetinmes wth
property owners who may be adjacent to a building that
arguably it has inpacts on that.

But it's the Zoning Conm ssion that decides what
are the applicable rules, standards, and gui dance from ny
office. So we |ook to the regulations in terns of what is
permtted and phrased matter of right. |[|f a project neets
the matter of right requirenents in ternms of the use and
devel opnent standards, | have no discretion --

(Si mul t aneous speaki ng.)

CHAI RPERSON HI LL: No, | got it. | don't neanto
interrupt M. LeGant. I'msorry. I'mjust kind of -- I'm
asking -- that wasn't necessarily pertinent to the zoning
regs. | was just kind of curious how it worked in your

office. And so --

MR, LeGRANT: (Ckay.

CHAI RPERSON HI LL: -- under U 421, they tal k about
again a new residential developnent to the RA-1 and RA-6,
right? And again, U 421.1, and this was what M. Brown read
in, is that all new residential devel opnments except those
conprising all one fam |y detached and sem det ached dwel | i ngs
shall be reviewed by the BZA as special exceptions under
Subtitle X in accordance with the standards or requirenents
in that section. And what M. Brown, the appellant, was

saying was he, M. Brown, started arguing the special
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exception criteria. And sonebody's m crophone is on. I
don't know. Maybe that's ne. Okay. So why is this -- can
you tell nme again why this isn't newresidential devel opnent?

MR, LeGRANT: Right. | believe |l nentioned in ny
testinony to distinguish a new residential devel opnent, A,
that there was a vacant |ot that is brand-new construction.
That would be a clear case of triggering, let's say, a
brand- new seven-unit building as new -- that would be new
residenti al that would trigger a special exception
requi renent.

Here, however, the key 1is, | believe, the
Commi ssi on di stingui shed new residential devel opnent. And
| had further through ny guidance docunent say what
constitutes in those cases you start wth an existing
buil di ng which is the case here. Wat's the standard? And
ny of fice devel oped those standards that | reviewed for this
case in light of the guidance that it had not nmet the
threshold of a new residential devel opnent. Then if it
doesn't nmeet the test then the special exception requirenent
fromall the standards to apply to a speci al exception do not
apply to this case or a simlar case of a conversion that
doesn't neet the standards for new residential devel opnent.

CHAI RPERSON HI LL: And can you tell nme again, M.
LeGant? |'msorry. Wat was the standard that it's neeting

why it's not new residential devel opnent?
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MR, LeGRANT: Correct. As per the zoni ng gui dance

docunent that was brought up and put in the record by M.
Green, it's a two-prong test. The basic two-prong test is
It's an expansi on of both 100 percent increase in the nunber
of dwelling units and 100 percent increase in the gross fl oor
ar ea.

And then al so there was the ot her aspect as there
was an increase of ten units regardless. The latter part
does not apply here because we're going from one to seven
units which the nunber of units is obviously nore than 100
percent increase in the percentage of dwelling units, one to
seven, which is 100 percent increase. But the gross floor
area as | testified to has not increased -- it's a 55 percent
i ncrease in gross floor area, not 100 percent increase in
gross floor area. It fails the second prong. Therefore, it
did not qualify as a new residential devel opnent.

CHAI RPERSON HI LL: GCkay. So then U320, that has
all of the RF conversion issues in there. And you' re saying
that U-420 -- U 320 doesn't apply? And can you tell ne again
why U 320 doesn't apply?

MR, LeGRANT: Right. So the appellant says --
cites the provision -- | use the word subsunme -- zoning
district Skidnmore, density increases and nore permn ssive.
But subsume says, hey, whatever is subject to a special

exception in a |ower zone. If it's not -- in ny
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Interpretation, if it's not distinguished or addressed in the
nore perm ssive zone, then a special exception would apply.

But that doesn't apply here, Dbecause the
conversion to a building to anultifamly or apartnent house
use is addressed in the RA Zone. There's provisions that
speak to that. So | have operated ny entire career as a
Zoning Adm nistrator is, okay, | just can't hold up if it's
addressed explicitly in this case the RA Zone how that use
Is treated and regqulated, | cannot rely on what another
zone's requirenments may apply.

To extend it, if we go to MJ Zone, it says
anything that's allowed in the RA Zone. Arguably, an MJ
Zone, you' d have to start looking at RF. My office has never
applied that junping between zones for provisions when the

use is addressed in the nore permssive, in this case, RA

Zone.

CHAI RPERSON HI LL: kay. Because | guess the
thing -- and I'm just kind of -- | should say, what |'m
struggling wth. | mean, |'m just kind of looking at it

again. Subtitle U420, the special exception use RA (a),
any use or structure permtted under Subtitle U 320, except
as nodified by the section.

And so | guess I'mjust trying to -- | nean, |'m
listening to you and |I' munderstandi ng you. But | guess, to

nme, again, that would naybe say that you have to look to
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U320, right, unless it's except as nodified. And |I'mjust
not really sure what the nodification is that's precluding
you fromhaving to go to the U 320.

MR, LeGRANT: VWll, to me, the nodification is,
Is the use addressed, in this case, the RA Zone? And yes,
it is. And so once the RA Zone speaks to it, then the
carryover from RF no | onger applies.

CHAl RPERSON HI LL: Okay, right. That's what you
have done previously. Okay. Al right. Let's see. | can
cone back as well, and I'lIl kind of go around a little bit
here with ny fell ow Board nenbers. So M. Hart, do you want
to go next?

VICE CHAIR HART: Sure. Thank you. So | guess
this question is for M. LeGant, and it's good to see you,
M. LeGant and M. Green. And | had a coupl e questions j ust
to kind of get alittle nore clarity around sone things. One
had to do with the DCRA Gui dance Docunent 29 -- excuse ne,
2019- 001.

And | understand that you had to set up sone
criteria, but what | don't quite understand is how you got
to the two-prong test that you tal k about. And you said that
the two-prong test is -- you either have to have one of two
t hi ngs.

One, either you have to have 100 percent of --

excuse ne, an increase of 100 percent of the nunber of
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dwelling units and 100 percent increase of the GFA. That's
kind of one thing. O, you' d have to have an increase of
dwelling units of nore than 10 dwelling units. So you said
that the second part of that, the increase of nore ten was
not, kind of, applicable, which |I understand too. They're
| ooki ng at seven. That's |ess than 10.

But the part that I'mstruggling wwthis, howdid
you get to the 100 percent of nunber of dwelling units and
100 percent of GFAincreaseinthat? And |'mtrying to gauge
what the -- how you get to that point, because that seens
likeit's a pretty big devel opnent that you' re tal ki ng about,
when you're | ooking at an RA Zone which is a residential
agai n, apartnent zone. | get it, but it still seens |ike
it's a fairly large structure that you'd be tal king about
with 100 percent, as opposed to a 50 percent or 25 percent
increase. And talk a little bit about that --

MR, LeGRANT: (Ckay.

VICE CHAIR HART: And | don't know if it's you,
M. LeGant, or M. G een.

MR, LeGRANT: Well, I'Il try to speak to it. |
assure you that to cone to that standard was a nmatter of |ong
internal discussion with ny staff. | also talked to the
Ofice of Planning to see where do we draw the |ine.

Sone of the initial thoughts were, like, let's say

if there's an or situation, 100 percent increase in units or
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100 percent increase in GFA. It was pointed out to ne that
I f sonmebody had a single famly that turned it into a flat
and stacked a building on top of one another of the sane
size, that would be a new residential devel opnent. And so
as we struggled wwth it and we cane up with this standard to
try to be a mddl e ground.

One of the things | did, | nade sure that when it
was published that | provided to the Zoni ng Conm ssion. So
the Zoning Conmm ssion was aware of it. |f they, in their
capacity, felt that that was sonething that was either too
restrictive or too perm ssive, they could certainly cone in
and provi de sone regul atory gui dance. They did not. So |'ve
offered it now-- it's been at |east a year-and-a-half with
t hat gui dance.

VI CE CHAIR HART: Ckay. Thank you. And anot her
guestion that is, | guess, sonmewhat related to it. This is
applying to this particular buil ding because you had to deal
wi th the, quote-unquote, all new devel opnent. So what is the
new devel opnment? And then you kind of -- you had to create
t hi s gui dance docunent to be able to help to determ ne what
you woul d consi der all new, and what is an expansi on onto an
exi sti ng.

So that gets nme to the other question that | have,
and that is really around how do you -- can you talk a little

bit about the determ nation of what is existing in that? It
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seens as though the photograph that we received, there was
-- and this is ny term so pardon ne if it's alittle -- it
seens |ike there was a substantial anmount of the existing
bui | di ng that was denolished. And in other cases, we've had
to deal with this particular issue and | ook at, you know, is
it under a roof? |Is the roof still there? How nuch of the
walls -- could you talk a little bit about that in this
particul ar case?

MR LeGRANT: Okay. | wll. Thething |l wll say
the Appellant did not, in their appeal points, argue that
this was -- I'll use the word raze. Raze is the conplete
renmoval of a building. Gkay? So this is another area that
ny office has struggled with over the years, of what
constitutes when you're doing a denolition, which is a
partial renoval of a building, versus a raze, which is a
conpl etely renoval of a buil ding.

Al so distinguish DCRA s construction code has a
particular permt called a raze permt, which is conplete
renmoval of a building. You have the foundation and you dig
the up the line utilities and cap them off at the property
| ine. That, of course, did not occur here. But | returnto
what is a zoning raze as to how nuch a building can be
renmoved so as to constitute basically the elimnation of that
bui | di ng.

Al t hough we didn't put in the record, we could
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followup, is |'ve issued an interpretation that's on DCRA' s
website, and there are up to 20 interpretations on DCRA s
website of a variety of things. But the distinction between
araze -- | nmean, a denolition and a raze. The standard here
basically is they will renove nore than 60 percent of the
encl osing exterior walls.

This was not raised as an i ssue. Wen we did the
pl an revi ew, we saw enough retention so as to not constitute
It as a raze. And once that was established, it was deened
an existing building as being converted and expanded. But
again, | don't knowif ny counsel wants to weigh in as well.

Thi s was not raised as an i ssue in the appeal, but
it is distinguishable overall that this -- contrarily, if the
property owner had conme in and scrapped the site, got rid of
all the enclosing exterior walls and not retained | ess than
40 percent of the enclosing exterior walls, we woul d' ve sai d,
hey, that's a raze. Your existing building is gone. There
woul d be a new residential devel opnent then, subject to a
speci al exception under U 401.1.

VICE CHAIR HART: | appreciate that informtion,
and | also understand your point about this not actually

bei ng rai sed by the Appellant. M question was really trying

t o understand, because you kind of -- because -- we get to
t he gui dance docunent because this isn't a raze. Thi s
buil di ng has not been -- it's not a zoning raze. So |I'm
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sorry. This is -- the guidance docunent hel ped to tal k about
whet her or not it was a -- what was all new construction
So this --

MR. LeGRANT: Right.

VICE CHAIR HART: -- would kind of fall within --
| guess it would pass the two-prong test that's in the
gui dance docunent, because it's not 100 percent increase in
the nunber of dwelling units and it's not 100 percent
Increase in the GFA. So | appreciate that.

| think | understand the issue about -- and |
appreciate the further information regarding U-320. You're
saying it does not apply here, and I'mnot going to ask any
further questions on that. But it would be helpful to ne to
have the determ nation that you spoke of with respect to the
raze -- the zoning raze --

MR, LeGRANT: (Ckay.

VICE CHAIR HART: -- if you could. Thank you, M.
Chai r man.

MEMBER JOHN: So M. Chairman, | would just |ike
to make sure | understand what M. LeGant is saying. So
you're saying that the RF provisions do not apply in this
case because Section 401 governs, right? That's why you
don't go to the RF, as the Appellant is claimng.

MR. LeGRANT: That's correct.

MEMBER JOHN: So the first part of 401.1(a) would
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not apply, that by-right, anything permtted in the RF Zone
under Subtitle U-301 is allowed in the RA-1 Zone.

MR. LeGRANT: That's correct.

MEMBER JOHN: Ckay. So you're saying, then,
everything has to be governed by 401, except | still go back
to that 401.1(d) provision that excludes the RA-1 Zone
because it specifically addresses nultiple dwellings. And
then in -- so | didn't understand why you didn't think that
provi sion applied --

MR LeGRANT: kay.

MEMBER JOHN: -- because it clearly contenpl ates
an apartnent house.

MR, LeGRANT: Al right. So I'll try to address
that. So right, when the provision, when you read it, says
multiple dwellings. But | interpret it to nean a new -- new
construction, which is further addressed in the U421, new

residenti al devel opnent.

So | always had to read those together. It's,
like, well, just by virtue of a conversionto nultiple units,
is that a permtted use? WlIl, we have the provision in

U-421.1, it tal ks about new residential devel opnent. And I
read those two sections together as nmeaning the new
constructions of multiple dwellings or apartnent houses, it
constitutes an area that requires a special exception, not

t he expansion or conversion of an existing building with
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mul tiple units.

And | can tell you the nunber of projects that ny
of fice has approved i s not dozens, nore than dozens of these
type of conversions in RA Zones. W never applied it to a
-- we'll only apply it to new construction or new
devel opnents of apartnent houses in RA-1 Zones.

MEMBER JOHN:  So even though what's remai ning on
this building is just the foundation, the bare walls, and two
partially denolished walls, this would be considered new
construction?

" msorry, an existing building.

MR. LeGRANT: Yeah. So as | told Board Menber
Hart, the -- it's an existing building. It retained at |east
40 percent of the enclosing exterior walls. That is the test
as per the interpretation. | believe ny counsel will follow
up with that, order that and provide it. And we're happy to
do so. That provides you the line as to what's an exi sting
bui | di ng. Once you presune an existing building, then
everything buil ds upon that.

MEMBER JOHN:  Ckay. | have nothing further at
this point.

CHAI RPERSON HI LL: Al right. M. Turnbull?

COW SS|I ONER TURNBULL: Thank you, M. Chair.
Thank you, M. LeGrant and M. Green, for your presentation.

M. LeGant, | don't think -- | don't believe |'ve ever seen
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2019. 001. | don't believe that was sent to the Zoning
Comm ssion. At least, | don't renenber it being passed out
at a hearing or submtted to us. Maybe you submtted it to
the O fice of Planning. |'"'m not sure, but | don't recall
ever seeing this docunent.

MR LeGRANT: Well, ny understanding -- and |I'1I|
have to double check -- is that at the tine of its issuance
In January 2019, as a courtesy, we provided it to the
Secretary to the Conmission to place it as an information
Itemon the Conm ssion's agenda. O at |east they were made
aware of it. | believe that occurred. | can't say 100
percent. But that was ny understandi ng.

COW SSI ONER TURNBULL:  Ckay.

VICE CHAIR HART: M. Turnbul | ?

COW SSI ONER TURNBULL:  Yes?

VICE CHAIR HART: This is Vice Chair Hart. Last
January -- if this cane to us last January, we were on
furlough. So, | don't know what the Zoning Commi ssion was
doing at that point, but I don't knowif they were actually
neeting without the federal representatives on there. And
| don't know the schedule --

( Si mul t aneous speaki ng.)

VICE CHAIR HART: -- but it's a possibility. For
the nonth of January, we were -- well, at least | was not in

any of the BZA neetings, maybe one.
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COW SSI ONER TURNBULL: Well, | qguess, |I'm a
little troubled by this docunent. [|'mtroubled because it
proposes to be Zoning Regul ations. It's you witing new

zoni ng regs sonehow i ncorporated into the real zoning regs
sonehow, or aspects of this, to let everybody know what's
going on. This is -- | get the feeling that this done at
your office that's going to dictate devel opnent standards,
and you're interpretation is renoving the purview of the
Board of Zoning Adjustnent on cases |ike this.

And | think your two-prong test is areserved item
for the BZA. Going into the three-prong test, | think you're
tal ki ng about a mddle ground. | don't think it does that.
| think the whole aspect of going to the BZA for a special
exception get into these very sane -- this whole exanple
about what's the i npact on the nei ghbor. You don't ask that.
You |ooked at sone very specific points in the Zoning
Regul ati ons and say, if it neets it, plus if it's follow ng
nmy gui dance, |'mokay with that.

So in other words, there's no control in a

nei ghborhood i ke this, or a devel opnent like this, to go on

i f your guidance is now taking -- is superseding the Zoning
Regul at i ons. You've added a corollary to it that says,
you' re okay with this. | don't knowif the Zoni ng Comm ssi on

is okay with it. Maybe they are. May they're not. But |'m

now in charge and I'm going to say this is what can be
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approved. As a nenber of the Zoning Conmi ssion, | am
troubled by that. | think you've taken nore responsibility
on yourself than what is really del egated to you

Raze versus deno, if | amseeing pictures of those
walls, you look at the pictures of the building that was
exi sting before, the new wi ndow openings in there cut out a
significant amount of -- | don't knowif there's 40 percent
of those walls left. By the tine you get denolishing all of
those aspects of those walls and put in new w ndows, if
you're left with 20 percent, you're |ucky, | think.

| may be wong, but ny feeling is once you' ve cut
open those walls that nuch and torn apart, plus you've got
to now add nore structure to it to support two nore floors
over head. So I'm just concerned that that's really an
interpretation that maybe went too far. And | think that
this is really not a heck of a lot left of this building.

But I'mtroubled by this. And as M. Chair tal ked
about the criteria for a matter of right, |I think there's a
|l ot of things that are in there that just are troubling to
me. And | | ooked at sone of the comments that were nade
earlier by M. Brown. | think he had sone validity on sone

of those points.

And al though you countered -- your attorney
countered on sone of these points, |I'm very troubled wth
that. |I'mreally going to have to look at this. And as |
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said, I'mreally troubled by this docunent as to how it
pertains to the zoning regs and how | review that. You've
got your review, but |'ve got to reviewthis and | ook at what
authority you' ve given to yourself to be able to say what can
be devel oped.

And |I'msorry, but |"mreally troubled by it. And
M. Chair, | think there are things that have conme up inthis
that 1'"'mgoing to go to the Ofice of Planning and |I' m goi ng

to go to Chairman Hood and |'m going to tal k about sone of

these things because this is very troubling. M. Chair,
that's all | have.
CHAI RPERSON HI LL: M. LeGant, | don't think

there was necessarily a question in there, but do you have
anything you' d like to say or are you okay?

MR. LeGRANT: No, | don't think I have anything
to say about that.

CHAI RPERSON HI LL: Okay. Al right. Let's see.
So, Ms. John, yes?

MEMBER JOHN: Just a qui ck question. | don't know
if | asked it, but | don't renenber the answer. So this is
an existing building, right, because we have the 20/40
percent of the building remaining. And it was originally a
single famly dwelling. So if it still exists, why is it not
a change in use?

MR, LeGRANT: Well, | would agree it's a change
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of wuse. It's a change of wuse from single famly to
multifamly.

MEMBER JOHN: And that change in use would not
requi re perm ssion of the BZA. That's basically what you're
sayi ng.

MR, LeGRANT: M position is that because it was
not new construction, it was a change of use. It did not
constitute any new residential devel opnent, therefore it's
a matter of right use.

MEMBER JOHN: Ckay. And then as for the exanple
you gave, which is the existing dwelling unit being changed
with a proposed expansion of, say, four dwelling units or
three dwelling units, the exanple in the guidance docunent.
To me, by giving an exanple of a four-dwelling unit, | am
t hi nking that this woul d be sonething that's not appropriate
for the RF-1 Zone. So in the RF-1 Zone, the maxi mum t hat
coul d be approved with BZAwith the approval, if I'mcorrect,
is four dwelling units. |Is that correct?

MR, LeGRANT: You're sticking to the RF --

MEMBER JOHN:  Yes.

MR, LeGRANT: -- Zone?

MEMBER JOHN: Correct, to the RF. | "' m troubl ed
by that chart, because a change in use, a conversion froma
single famly to four units in the RF Zone could only be done

t hrough approval of the BZA, right?
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MR, LeGRANT: In the RF-1 Zone, yes.

MEMBER JOHN: I n the RF-1 Zone. Gkay. And so the
maxi mum that could be approved would be four units in the
RF-5 Zone. So anything over five units would have to cone
to the BZA in the RF Zone. There could never be a six-unit
building in the RF Zone w t hout approval of the BZA

MR LeGRANT: | would agree. |In an RF Zone, yes,
right. That's correct.

MEMBER JOHN: Okay. All right. Thanks.

CHAl RPERSON HI LL: Okay. Let's see. M. Brown,
do you have sone questions for M. Geen or M. LeG ant?

MR. BROMN: Just a few questions for M. LeG ant.
M. LeGant, would you |look at -- Board Menber John was
tal king about the exanples at the end of your guidance
docunent. Could you go to those for ne, please?

MR, LeGRANT: Ckay. Hold on. Gve ne a nonent,

pl ease.
MR. BROWN. Do you have that handy? This was in
the --
MR, LeGRANT: | just need a mnute to get to it.
MR. BROWN:  Yeah

MR, LeGRANT: Ckay. |I'mhaving alittle problem

getting to it. But why don't you go ahead and read it, and

MR BROWN. Al right. There are two exanpl es.
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One is showing where you trigger the special exception
requi renent, and one where you don't trigger the special
exception requirenent. And in each case, you start out with
an existing dwelling -- four-dwelling unit of 3,000 square-
feet in gross floor area. And you say, well, you would
trigger the special exception requirenent if you added four
dwelling units and 3,000 or nore square-feet. Ckay?

MR LeGRANT: kay.

MR, BROMWN: And Conmm ssioner Turnbull was
expressi ng sone concern about how these particular triggers
are not in the regulations, but they are what you said you
arrived at after long internal discussion on where we draw
the line. And the second exanple starts with the sane basic
bui | di ng and says, you'll be okay if you're only adding three
dwelling units and less than -- 2,999 square-feet or |ess.
So basically, a builder would have the gui dance of saying,
this is where we draw the line for your particul ar buil ding,
at this kind of standard. Wy -- | guess ny first question
is, why is it necessary to draw a line at all?

MR. LeGRANT: Well, for you and everyone --
menbers of the Board, ny officeis confronted constantly with
exanpl es of devel opnents, that there's a question as how to
apply the regulation. | develop interpretations and gui dance
to assist ny staff and assist the devel opnent comrunity as

to what constitutes the power a particular regulation
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applies.

MR BROMN:. But this is also guidance that could
have actually been rewitten as an anendnent to the Zoning
Regul ati ons, correct?

MR, LeGRANT: It could be. And as | noted,
working with the O fice of Planning, but then also providing
-- and |I'm fairly confident of witing a copy to the
Comm ssion so the Comm ssion, if it so wished, can say, wait
a second, this is the wong direction, it's too perm ssive,
It's too restrictive, or whatever, and codify a regul ation
t hat woul d obvi ously speak to the matter.

MR. BROMN: M. LeG ant, as soneone who represents
clients who are worried about devel opers crossing the |ine,
| appreciate your attenpt here. But | want to say that the
exanpl e that you have used here is that the expansion of an
existing four-dwelling unit into adding either three or four
nore additional dwelling units. This is a case, an exanple
where you're not changing the use. Isn't that right?

MR, LeGRANT: In the exanple you're citing, that's
correct. There's not a change of use.

MR. BROMN: And | can understand your need to tell
devel opers how nuch of an expansion is going to be all owed
wi t hout havi ng to go through the process again. For exanpl e,
i f you have, | don't know, a six-unit nultiple dwelling unit

and you' ve got a special exception, you just want to add one
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nore unit. | can see where you would say, well, you really
don't have to start all over again just to add one nore unit.
But where do you think you have the authority to authorize,
through this process, a change in use?

MR GREEN: |"m going to object. This is Hugh
Geen with DCRA. [I'mgoing to object. It's clearly -- is
there a specific question you're asking, M. Brown?

MR. BROWN: Yeah, where do you findin the statute

the authority to authori ze not just an expansi on but a change

in use?

CHAI RPERSON HI LL: | guess, hold on, M. Brown.
|'ve got to say sonmething. So your -- and we can stop using
charged words, right, like authority and things |like this.
But your question is -- | nean, M. LeGant is trying to
answer your question, I'msure. Can you clarify the question
agai n?

MR. BROVWN: Where do you find, M. LeGant, in
this provisions the authority to authorize, through this
regul atory gui dance, a change i n use when use perm ssions are
prescribed in the Zoning Regul ati ons?

MR, GREEN: Do you understand, M. LeGant?
Because it's an incredi bly conpl ex conpound question, but if
you can understand it, feel free to answer. But it's not
clear to ne what he's trying to ask.

MR, LeGRANT: | would sinply say ny rol e as Zoni ng
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Adm nistrator, | nust interpret and apply the Zoning
Regul ati ons. There are developnent standards in uses
constantly, and the guidance docunent was an attenpt to
provi de sone framework of how that one provision is -- how
that one provision can be interpreted given the |ack of
clarity as to the lack of definition for these types of
devel opnent s.

MR BROMN:. Okay. Just a couple nore questions,
M. LeGant. | want to talk about the side yard issue for
just a nonent. If | understand how the rules apply, if the
appl i cant had proposed to expand the single famly dwelling,
into a larger single famly dwelling that extended further
back on the |ot, that expansion of the house into the back,
on M. Yates' side, wuld have to observe the eight-foot
setback requirenent. |Is that right?

MR, LeGRANT: Wth the single fam |y, the standard
is different than the one enployed here. It would have to
at | east have the eight-foot side yard on the one side. And
the question would be to extending existing nonconform ng
si de yard and woul d nonconform ng provi sions kick in. Again,
the standard, | believe, is three feet on the side of the
detached single famly. So | believe -- but | didn't anal yze
the single famly side yard.

MR. BROMN: Al right. Aside fromthe nunber, if

there is arequirenent that is greater than the existing two
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feet, eight inches, the addition in the back on M. Yates'
si de woul d have to observe that requirenent, correct?

MR, LeCGRANT: | woul d agree.

MR. BROWN. But because it's being converted to
an apartnent house, not only does that new structure, or
what ever you want to call it, not have to conply with that
requi renent, it doesn't have to conply with the existing 2
feet, 8-inch requirenent either, does it? Because there is
a larger side yard on the other side and no side yard
requi red on this side.

MR LeCRANT: Thereis -- that's correct. There's
a different side yard provision that applies.

MR,  BROMN: So the wupshot is that if this
applicant were just expandi ng the house, the side yard woul d
be mai ntai ned and perhaps enhanced. But by converting the
use froma house to an apartnent buil ding, they could have
elimnated the side yard entirely.

MR. LeGRANT: That's correct. On the one side.
One the one side.

MR, BROWN: Thank you, M. LeGant. | have
not hi ng further.

MR, LeGRANT: Thank you.

CHAI RPERSON HI LL: Okay. Let's see. So does the
Board have any additional questions? | know that, M.

LeGrant, M. Hart was |ooking for how you got to the 40
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percent with the remaining building, right? And then so
that's one question | guess we'd want to hear about.

Since | do have you here and |'mgoing to ask M.
LeGrant again, | nmean -- again, what |'mgettingalittle bit
confused on in terns of the matter of right use. | nean, |
understand in 401.1, the matter of right use, and they go
through that. And then (d) says -- M. Brown coul d you nute?
There's soneone creating static on the I|ine. Ch, great.
Thank you.

It says, matter of right use, 401.1(d), except for
the RA-1 and R-6 Zones. And they put, in nultiple dwellings
provided in an apartnment house, accommobdations may be
provi ded only to residents who stay at the prem ses a m ni num
of one nonth. And so I'ma little confused, and | know you
tried to provide clarity. Wy does that -- doesn't that nean
that in the RA-1 Zone you can't do the multiple dwelling?

MR, LeGRANT: As | believe | testified to, |
interpret that section to apply U for new construction.
Ot her guidance is givenin U-421.1 as to what cones about for
special exception requirements for a new residential
devel opnent .

CHAlI RPERSON HI LL: Got it. Ckay. Al right.
Let's se. So the property owner, do you have anything you'd
li ke to add, M. M akar?

MR. MLAKAR: Yes, |I'min -- (audio interference).
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| did every rule, | got a permt.

VICE CHAIR HART: He's going in and out.

CHAI RPERSON HI LL: R ght. M. M akar, you m ght
want to speak a little slowy.

MR. M.AKAR: Trying to ---

VICE CHAIR HART: | can't hear himat all. M.
M akar, we cannot hear you at all. You're just kind of going
in and out.

MR. MLAKAR: Can you -- yes, can you hear ne now?

VICE CHAIR HART: | heard you just say that, and
| don't know what was happening, but it was -- the video feed

was goi ng kind of off and on, and your voice was Kkind of
going of f and on.

MR, MLAKAR: Okay. |I'mswitching off the W-Fi.
Can you hear ne now?

CHAI RPERSON HI LL:  Yes.

MR, MLAKAR: kay. So what | was trying to say

isthat 1'min avery tricky position, because | fol |l owed all

the rules, | didall theright -- | took all the right steps,
| hired all the right experts, | got a permt, | started a
bui | di ng.

And it's very unfortunate that I' mtwo nont hs away
from conpleting ny project. And at this point when [|'ve
invested so nuch into it, that | could receive this

devastating blow because it looks |Ilike the Zoning
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Adm ni strator and the Zoning Conm ssion aren't 100 percent
in sync, in ternms of what the rules are and how to go about
this.

This an area -- and | think M. Brown was
I naccurate in saying that this all single-famly hones.
There's an apartnent buil ding behind this building -- behind
both 1214 and 1216 Madi son. There's a |arge apartnent
bui I ding. There's two | arge apartnent buil dings right across
the street from M. Yates' house.

This is not purely a single famly area. There's
a nunber of apartnent buil dings. The building that [|'m
constructing follows close to the outline of M. Yates'
house. M. Yates lives in a huge house.

| just -- I'ma little bit -- | listened to what
M. Yates said, and | was accommodating to himin terns of
privacy by putting all the windows on the other side. The
owner on the other side was a | ot nore anenable. W talked
to her, so we worked with the nei ghborhood, we worked wth
t he nei ghbors.

Oiginally, the plan was to have all the w ndows
on M. Yates' side, | heard his conplaints, we switched the

buil di ng around. W noved all the w ndows onto the other

si de. | tried to do everything that |'m supposed to. I
tried to listened to the neighbors. And it's really
di sheartening to hear nowthat potentially we're -- nmy permtt
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Is being challenged after 1've invested so nuch in this

project. That's it.

CHAI RPERSON HI LL: Ckay. M. LeGant, | was
curious to sonething as well, and | don't even know, and this
is nore -- | don't know who could answer this. M. M akar,

I f you can just go ahead and nute your m crophone again there
for a second. In terns of -- | know the way that the appeal

process works is there's 60 days after the building permt

I s then when the appeal cones forward, right?

And | don't know who to answer this. ['"'m just
curious whether you know, M. LeGant, if anything in the
past, if this were to be upheld, then M. M akar's project
woul d have to be renpoved, correct? Nothing -- like, is there
an estoppel thing or anything? There's nothing that he has
to come back at DCRA with, is there? O you don't know?

MR, LeGRANT: Well, | had a chance to speak to
this. But right, yes, if the Board were to grant the appeal,
then -- or maybe M. Geen could speak to this -- then the
project would need a special exception if that the Board's
conclusion. And then the property owner could -- and | can't
speak for him-- he has various options to pursue.

MR, GREEN: H, this is Hugh G een. This is a

follow up. The order -- | nmean, the BZA -- |'mjust saying
that the BZA order would have held the appeal. But t hat
still doesn't -- the other ancillary pieces of what the BZA
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order woul d be different.

So if it's a denolition, | don't -- in other
wor ds, the appeal woul d not necessarily then nean denolition.
But it would say the appeal is upheld. There'd be further
actions that the property owner would need to do. But that's
really to confirmwhat M. LeG ant had said.

CHAl RPERSON HI LL: Okay. Al right. M. Brown,
you had -- | guess, M. Cross, | see you there as well. But
in ternms of summary, | don't know where we're at. | nean
| know we're going to have to think about this for a while,
and | don't know what nore information anyone needs.

| mean, there's now, | guess, the request, M.
LeGrant, in ternms of how you got to this is not new
construction with the 40 percent. And | guess you can submt
sonmething into the record that shows that it has the 40
percent there and that criteria. M. Hart, | think you did
ask for that. M. John or M. Turnbull, was there anything
el se you needed?

MEMBER JOHN: No, | think it would be helpful to
have that information from M. LeG ant.

CHAl RPERSON HI LL: Okay. Al right. And --

COWM SSI ONER  TURNBULL: | don't think | want
anyt hi ng.

CHAI RPERSON HI LL: GCkay. And then M. Cross, you

have your hand up?
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MR CRCSS: Yeah, | didn't know if it was
appropriate, | have just a couple questions, if I"'mable to
speak.

CHAI RPERSON HI LL: That's a good question. I
guess you're with the property owner. Yeah, sure. Wll, who

do you want to ask questions to?

Br own.

MR, CROSS: Yeah, |'ve got one question for M.

Just wanted to ask what your understandi ng of what

the RAin the RA-1 Zone stands for.

gener al

MR, BROM: | suppose it's to distinguish it

as a zone where apartnents are found, as conpared to

single-famly dwellings and row houses.

MR CROSS: Al right. | appreciate that. And

a question for M. LeGant. | was wondering if you could

clarify whether the zoning guidance docunent that's been

focused on here today, that's 2019-001, represents a new

enforcenent in the RA-1 Zone at the tinme of publishing? O

is it

published in order to generally provide witten

clarification of the enforcenent that was inposed in this

zone?

zoni ng

MR, LeGRANT: Ckay. Wat | can say is that the

gui dance docunment was issued to clarify how new

residential devel opnents were distinguished in cases of

conversion and changes of use and expansions. | would say

for the preceding several nonths, it was informally appli ed.
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But it was, | believe, incunbent upon ny office to publish
it on DCRA's website and share with the Zoni ng Conm ssi on,
the O fice of Planning, so as to |l et everybody know t hat was
what ny office -- how we were applying that provision.

MR CROSS: And would you say that the gui dance
I n 2019-001 was nore strict than the enforcenent previously
enforced in the RA-1, and subsequently the preceding R 5A
Zone, prior to its publication?

MR,  BROMN: | object to the rel evance of that
questi on.

CHAI RPERSON HI LL: What was the question again,
M. Cross?

MR, CROSS: Yes. | was asking if the standards
set forth in the gui dance docunent were nore strict than the
enforcenment prior to the guidance docunent. | guess the
reason for the questionis, this permt application spans the
time where the guidance docunent was published. And the
Appel l ant has argued that the guidance docunent is not
rel evant because it was applied before. That was brought up,
| guess, possibly in M. Ndaw s testinony or witten enail.

CHAI RPERSON HI LL: Gkay. M. Brown, honestly, |
have always just |et people ask their questions, usually.
And so you can go ahead and object to the question. But M.
Cross, you were asking M. LeGant if the gui dance docunent

was a stricter application. |s that what your question was?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P PR,
oo A W N b O © 00O N O O d W N P+ O©O

137
MR CROSS: Yeah, whether its standards were nore

strict than the standards of the enforcenent prior to its
publication, in that span of tine.

CHAl RPERSON HI LL: M. LeG ant?

MR LeGRANT: Ckay. What | can speak to, going
back several years, prior to any gui dance, there was probably
a much nore expansive allowance of projects that did not
constitute a brand newbuilding. And | believe in the sunmer
before issuance of the guidance, | attenpted to install
policy to be nore restrictive, there was sone pushback.

| believe there were sone applications filed for
relief tothe Board in which then, after we cane out with the
gui dance, obvi ated the need for those applications, which in
at |least one instance, it was wthdrawn from the Board's
consi derati on. So I would like to say it was nicely
consi stent over the nany years, but the guidance was an
attenpt to get to the point of some clarity for all invol ved.

CHAI RPERSON HI LL: Okay. M. Cross, is that it?

MR CROSS: That's it. | appreciate it.

CHAI RPERSON HI LL: Ckay. Let's see. So we'l]l
just kind of go around the table here. M. Yates, do you
have anything you'd like to add at the end?

MR, YATES: Yeah, | just want to point out that
this process, this appeal, didn't start one nonth ago. |In

fact, it started one year ago. There's a couple of theories
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about when he's built and made nodifications. In fact, he
did not. This started -- a year ago we have been going
t hrough this, and he has not responded to any of our filings.
Neither did M. LeG ant.

So to cone right now at the 11th hour and say,
well, I"malnost finished with ny building. To ne, it's not
credi bl e. He's had one year to nmake the changes, also at
| east listen to the argunent that nyself, ny attorney, was
putting forward on this developnent. And it was virtually
I gnored. Thank you.

CHAI RPERSON HI LL: Ckay. Let's see now. M.
Green, do you have anything you'd like to add for a sumary?

MR, GREEN. No, just to counter M. Yates' -- just
very brief. M. Yates said that the Zoning Adm ni strator did
not neet. It's not true. M. Yates net with nyself, M.
LeGrant, and M. Brown and he expressed his concerns during
the pendency of the appeal. So | don't think that's
accur at e.

But in short, essentially, there's -- | nean, very
briefly in summary fashion, M. LeG ant provided substanti al
justification for how this project was a by-right
construction within the zone, and has provi ded t he paraneters
for which that determ nation was made. Certainly, there's
evidence in the record to show howthe process and procedures

were net in order for this by-right construction to be done.
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So in that case, we would formally ask that the Board deny
t he appeal.

CHAI RPERSON HI LL: Okay. M. Brown, go ahead and
"Il et you give your concl usion.

MR. BROWN: Thank you very much, Chairman Hill.
"Il start with M. Geen's last point about M. LeG ant
giving substantial evidence that this is a by-right use
What we have shown you is that there are two clear --
unanbi guously clear provisions in the Zoning Regulations in
the RA-1 Zone that say otherw se.

And the third regul ation, which is the foundation
for the gui dance docunent, when you read that regul ati on, the
plain | anguage of the regulation is conpletely consistent
wi th the other two provisions, that everything except single-
fam |y hones and semni - det ached dwel | i ngs have to be revi ened
as special exceptions. |It's only by a very convol uted and
tw sted analysis of the term new residential devel opnent,
that one cones to an opposite concl usion. And it really
can't be squared with the unanbiguously clear different
conclusion that comes fromreading 401.1 and 420. 1(a).

And | reiterate again fromthe Court of Appeals
case, that the job of the Board is to harnonize these
statutes, not create conflict anong them And | don't think
that the Zoning Adm nistrator has provided any credible

evidence for his justification that you can use a gui dance
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docunent that hel ps you draw the |ine between what is and i s
not an expansion of an existing use to justify a conversion
of that use into sonething else, whether it's an expansion
or not.

To nme, that's absolutely crystal clear. | respect
M. Turnbull's objection -- it's a bit out of school, but it
I S necessary for the Zoning Adm nistrator to draw a practi cal
| ine between what is an expansion, and requiring special
perm ssion, and what isn't. But it sinply cannot -- you
cannot transnogrify the word expansion into conversion.

The conversion of a single famly dwelling into
an apartnment house is expressly covered in Section 320. 2,
which is incorporated into the use perm ssions in Section
420.1(a). And there are no excepti ons.

Chairman Hill referenced 420.1(a), any use or
structure permtted under U 320, except as nodified by this
section. One can go through the rest of the pages of Section
420 and you will find no nodifications that would alter or
change the special exception requirenment for the RA-1 Zone.

Finally, it wasn't until today that | heard for
the first time that the Zoni ng Adm ni strator was goi ng to be
repudi ating the advice given by his deputy, regarding the
fact that this project was not one that was covered by the
conpliance regulation that's at issue here. As a result, |

did not directly challenge the | egitinmacy of that regul ation
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by sinply saying that it didn't apply.

But if the Board, in reviewing the testinony in
this case, finds that that regulation is illegitimte and
applicable here, then I would request that you consider ny
appeal anended to reflect the challenge to the guidance
I tself.

And as a last point, | want to align nyself with
the remarks by Board Menber John with her RF analysis in
Section U 301. 1(b), which she said, essentially that even if
one is allowed to | ook at an apartnent buil ding as by-right
inthe RA-1 Zone, it would be limted by the nunber of units
that one finds allowed in that section of the RF Zone.

So inthe final analysis, | would request that the
Board reverse the grant of the building permt as in
violation for the reasons that we have said and that the
Board issue a stop-work order and require the applicant to
present an application for a special exception, at which
point we will be back to contest the various itens delineated
for you today, with regard to why this project wll not
conply wth the special exception requirenments nmade
applicable here under 420.1(a). Thank you very nuch.

CHAI RPERSON HI LL: Ckay. Al right. Does
anybody, M. Turnbull, Ms. John -- M. Makar, you're trying
to say sonething?

MR. MLAKAR: Yeah, yeah.
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CHAl RPERSON HI LL: Just before you do say

sonething, just to let you know, |'ve kind of gone through
the process. And whatever you say now, everybody else is
goi ng to have an opportunity to respond toit. And then |['m
goi ng through this process again. | nean -- but go ahead and

say what you want to say.

MR MLAKAR: | just wanted to nake a closing --
everybody got a chance to nake a closing statenent, | just
wanted to really quickly do that. This project, |I'm being

singled out here. This conversion that |I'mdoing is not the
first time that it's happened.

The only reason why | nade this investnent into
this property i s because there was a | arge precedent of doing
this kind of conversion in the RA-1 Zone before. And |I'm
sure the Zoning Admi nistrator can attest to the fact that
this has been approved many dozens of tinmes. And | did ny
research, and | made sure that this was sonething that was
very routine and readily available to do.

|"'mvery risk adverse. So | don't -- | find it
very hard to believe that we're at this point now, where --
so if ny permt is not valid, then all of the other
construction that happened in the RA-1 Zone shouldn't be
valid. Are we going to tear down all of those buildings as
well at the same tinme? There's probably over 50 of them

Anyway, that's just ny one final statenent.
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And the idea is to build affordable housing in
DC. I'mtrying to build a nmulti-unit building with price
points in the 400s in order to provide the nmuch needed
af fordabl e housing in D. C Every house on that block is
close to M. Yates' house, which M. Yates lives in a
mansi on. Hi s property is well over $1, 000, 000.

CHAI RPERSON HI LL: M. Makar, |'ve got to tell
you. Let's just not bring up other people's houses and
what's going on and everyt hi ng.

MR, M.AKAR: | apol ogi ze.

CHAI RPERSON HI LL: That's okay. | nean, | know
that you're really, obviously, invested in this, as is M.
Yates. And so | wish you guys weren't here either, right?
And so we're here to try to figure out whether or not the

Zoni ng Admi nistrator made an error, and we're just | ooking

at the facts. And as | said, |I'm very disappointed that
you're here as well. And as |'ve said, M. Yates is also
very di sappointed that you're here -- both of you are here.

So | guess, | nmean, that's it. GCkay. Do you have anything
el se?

MR. MLAKAR  Yeah, okay. Thank you. No, that's
it. Thank you very nuch.

CHAI RPERSON HI LL: Okay, sure. Al right. So M.
Hart, M. Turnbull, M. John, do you guys have anything el se

that you need fromanybody in terns of howwe're going to --
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| mean, |'mgoing to have to think about this for a while.
And so | at | east want a couple of weeks. So | would i nagi ne
that we won't put this on for decision until, like, June 24th
per haps, or even if that is good for you guys.

M. My is about to raise his hand. | saw you,
M. My. So I'Il get back to you. But before we do, do
that, M. Turnbull, Ms. John, M. Hart, do you need anyt hi ng?

COW SSI ONER TURNBULL: | need not hi ng.

CHAI RPERSON HI LL: Ms. John, | saw you shaking
your head no.

MEMBER JOHN:  Yes. No, not hing.

CHAI RPERSON HI LL: Okay. M. Hart?

VICE CHAIR HART: | don't think | need anything
el se. | think we've gotten the questions that | had answered
t hrough the testinony so far and presentation. So thank you.

CHAI RPERSON HI LL: M. Geen, you had your hand
up?

MR, GREEN: Just a quick question. Just to
confirm Chairman. The specific ask of information of the
Zoning Administrator was what, again? They wanted -- in
terms of denp versus raze? | just want to confirmwhat the
Board had i ndi cated they wanted submtted. | just wanted to
circle back on that so | can wite it down. "' m sorry.
There's a lot going on. So if you could clarify it, | wll

wite it down and then know what to submt.
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CHAI RPERSON HI LL: Sur e. M. Hart, can you

provide that? You wanted -- | nean, how he got the fact that
It wasn't razed, right?

VI CE CHAIR HART: The determ nation -- the zoning
raze determ nation that was nmade so that you got to -- so
that we understand how the -- what was being described is
actually a conversion because it is -- or an expansion on an
exi sting building, because it was not an -- it is an existing
bui | di ng. It is not a raze -- a zoning raze. So | just
needed that. M. LeGant said that he had that, and | just
was -- | didn't renmenber seeing that and it's hel pful as I
contenpl ate the case.

MR. GREEN: Yeah, | just wanted to confirm and

"1l work with M. LeGant to get that to the Board. Thank

you.
VI CE CHAIR HART: No probl em
CHAI RPERSON HI LL: Okay. M. My, you had your
hand up about scheduling, | guess?

MR, MOY: Yes, sir. |'mready to go through that
for your suggestion when you're ready.

CHAI RPERSON HI LL: Okay. | was just going to put
it on for decision on the 24th of June.

MR, MOY: Vell, | was going to suggest, M.
Chai r nan, for you to <consider when this additiona

i nformation that you're requesting fromDCRA, that they nake
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that filing by June the 17th, which is next Wadnesday. And

you should responses from all the parties, let's say the
foll ow ng week, which woul d be June 24th. And that will take
you up for decision on July 1st, which | think works out
nicely with Zoni ng Comm ssioner M chael Turnbull.

CHAI RPERSON HI LL: He's back on the 1st?

MR MOY: That's correct, sir.

CHAI RPERSON HI LL: Okay. Al right. Then let's

go ahead and do that. And so we will be deciding this on the

1st. And then actually, previously, M. Turnbull, you're
com ng back for -- oh, yeah. Gkay. W can then push the
previ ous appeal also to the 1st. But now, | guess it's too
| ate. So --

MR MOY: | believe it is on the 1st.

( Si nul t aneous speaki ng.)

CHAI RPERSON HI LL: Yeah. No, it was next --
actually, that wouldn't have worked out anyway. Okay. All
right. Well, everyone, thank you very nmuch for all your tine
and wi sh you all a good day. Bye-bye. M. My, we're done,
correct?

MR, MOY: Yes, sir. Done andit's early. Well done.

CHAI RPERSON HI LL: Let's hit the clock. Al right.
Vel l, thank you very nmuch. W stand adjourned. Bye-bye.

(Wher eupon, the above-entitled matter went of f the

record at 4:21 p.m)
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