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PROGCEEDI-NGS
9:46 a. m

CHAI RPERSON HILL: Al right. The hearing wl|
pl ease cone to order. Good norning, |adies and gentl enen.
We're located in the Jerrily R Kress Menorial Hearing Room
at 441 4th Street, Northwest. This is July 31st, 2019 public
heari ng of the Board of Zoning Adjustnent for the District
of Col unbi a.

My nane is Fred H I, Chairperson. Joi ning ne
today is Carlton Hart, Vice Chair, Lesyllee Wite, and Lorna
John, Board Menbers. And representing the Zoni ng Comm ssi on
is Peter May. Copies of today's hearing agenda are avail abl e
to you, and are |l ocated on the wall near the door.

Please be advised this proceeding is being
recorded by a court reporter, and is also webcast live
Accordingly, we must ask you to refrain fromany disruptive
noi se or actions in the hearing room

When presenting information to the Board pl ease
turn on and speak into the mcrophone, first stating your
nanme and hone address. Wen you're finished speaki ng pl ease
turn your mcrophone off, so that your microphone is no
| onger picking up sound or background noi se.

Al'l persons planning to testify either in favor
or in opposition nmust have raised their hand and been sworn

in by the Secretary. Also, each witness nust fill out two
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W tness cards. These cards are | ocated on the tabl e near the
door, and on the wtness table.

Upon com ng forward to speak to the Board pl ease
give both cards to the reporter sitting at the table to ny
right. |If you wwsh to file witten testinony or additional
supporting docunents today, please submt one original and
12 copies to the Secretary for distribution.

I f you do not have the requisite nunber of copies
you can reproduce copies on an office printer in the Ofice
of Zoning, |ocated across the hall. Pl ease renenber to
collate your set of copies. The order of procedure for
speci al exceptions, variances, and appeals are also on the
tabl e as you cone wal ki ng in.

The record shall be closed at the conclusion of
each case, except for any material specifically requested by
the Board. The Board and the staff will specify at the end
of the hearing exactly what is expected, and the date when
t he persons nust submt the evidence to the O fice of Zoning.
After the record is closed no other information shall be
accepted by the Board.

The Board's agenda includes cases sent for
decision. After the Board adjourns the Ofice of Zoning, in
consultation with nyself, with determ ne whether a full or
summary order may be issued.

A full order is required when the decision it
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contains is adverse to a party, included an affected ANC.
A full order may also be needed if the Board' s decision
differs fromthe Ofice of Planning' s reconmendati on.

Al t hough the Board favors the use of summary
orders whenever possible, an applicant nmay not request the
Board to i ssue such an order.

The Di strict of Col unbi a Adm ni strative Procedures
Act requires that the public hearing on each case be held and
open for the public, pursuant to Section 405(b) and 406 of
t hat Act.

The Board may, consistent with its rules and
procedures and the Act enter into a closed neeting on a case
for purposes of seeking | egal counsel on a case, pursuant to
D.D. Oficial Code, Section 2-575(b)4, and/or deliberating
on a case pursuant to D.C. Oficial Code Section 2-575(b) 13.
But only after providing the necessary public notice. And
in the case of energency cl osed neeting, after taking a roll
call vote.

The deci sion of the Board in cases nust be based
exclusively on the public record. To avoid any appearance
to the contrary the Board requests that persons present not
engage t he Menbers of the Board i n conversation. Please turn
off all beepers and cell phones at this tine so as not to
di srupt these proceedi ngs.

Prelimnary matters are those which relate to
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whether a case wll or should be heard today, such as
requests for a postponenent, continuance, or withdrawal. O
whet her proper and adequate notice of the hearing has been
gi ven.

I f you're not prepared to go forward with the case
today, or if you believe that the Board should not proceed,
now is the tine to raise such a matter. M. Secretary, do
we have any prelimnary matters?

MR MOY: (Good norning, M. Chairman and Menbers
of the Board. | do have a brief announcenent related to case
applications on today's docket, or in this case not. First,
Application nunmber 20019 of Christina Fisher has been
wi t hdrawn by the applicant.

Case Application nunber 20044 of Madi son Hei ghts,
LLC has been post poned, reschedul ed to Septenber 25th, 2019.
And Case Application number 20077 of Richard Ham|lton,
post poned. Reschedul ed to Septenber 11th, 2019.

There are prelimnary matters on ot her cases. But
staff woul d suggest the Board address those when | call the
case.

CHAI RPERSON HI LL: All right, great. Thank you,
M. My. If anyone is here wishing to testify, if you
woul dn't m nd standi ng, and take the oat h adm ni stered by the
Secretary, to ny left.

(Wtnesses sworn.)
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CHAI RPERSON HI LL: Ckay, great. Al right.

Wel cone, everybody. It's a full house today. | guess you
know that this is our |last day before sunmer recess. So,
we're getting all the cases today. And then we're going to
go away for an entire nonth. And we're |looking forward to
it.

So, interns of the order, we're going to give the
order the way they are, I'msorry, the way it's presented in
t he agenda, except for one application we're going to nove.
We're going to nove Application nunber 20081 to second to
|l ast. So, that is the only change. And with that, M. My,
you can call our first decision case, or neeting case.

MR MOY: Al right. Thank you, M. Chairnan
Al right. There were three case applications that are on
the expedited review cal endar. This is the first of the
three. Case Application nunber 20049 of C enentine Thomas
and, well, | can't spell this, I can't pronounce. |'mgoing
to spell it. S ASAUN last name is V-A-S-F-1.

Caption, advertised for special exceptions under
Subtitle D, Section 5201, 5202, and 5205, fromthe rear yard
set back requirenments of Title D, Section 1306.1. This would
construct a rear addition to an existing detached principle
dwelling unit. R-21 zone. This is at 5011 Garfield Street,
Nort hwest, Square 1426, Lot 864.

CHAI RPERSON HI LL: Ckay, great. Thank you, M.
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Moy. And just so everybody knows again. So, for neeting
cases, or decision cases we don't take any testinony, or
anything. And this is just an expedited review.

So, is the Board ready to deliberate? OCkay. |
can start. The first thing was, there was a waiver | guess
for the posting requirenent, or a request for the waiver of
t he posting requirenent.

In general |I'm not wusually in favor of those.
However, | think that in this particular case the ANC did,
they did present before the ANC. And so, | think that the
community at that |evel should have been aware of and
notified of this project, as well as then the 200 foot
mai | i ng that went out.

So, peopl e woul d have been at | east aware in that
situation. And so, in this particular case |I don't have an
i ssue with the wai ving of the posting requirenents. Does the
Board have any other things that they'd |like to add? Ckay.
So, on consensus, |'Il go ahead and waive the posting
requi rements for that.

Interns of the case itself, | thought that it was
relatively straightforward for me. And that | woul d be able
to get behind the expedited review on this particular
application. | thought that the Ofice of Planning' s
anal ysis was wel | founded.

And then also, the burden of proof from the
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applicant, as well as the support fromthe ANC. There was

al so support fromthe abutting neighbor, as well as a Urban

Forestry Report, was not needed, | guess, was not needed.
And so, | believe they neet the criteria.
So, I'll be voting in approval. 1s there anything

anyone would li ke to add? kay. Go ahead and nmake a notion
t o approve Application nunber 20049 as capti oned and read by
the Secretary, and ask for a second.

VI CE CHAI R HART: Second.

CHAI RPERSON HI LL: Mbdtion nade and seconded. All
those in favor say aye.

(Chorus of aye.)

CHAI RPERSON HI LL: Al those opposed?

(No response.)

CHAI RPERSON HI LL: The npotion passes, M. My.

MR MOY: Staff would record the vote as five to
zero, to zero. This on a notion of Chairman Hill to approve
the application for the relief requested. Secondi ng the
nmotion Vice Chair Hart. Also in support, M. John, M.
White, and Zoni ng Conmm ssi oner Peter May.

CHAI RPERSON HI LL: Ckay. Thank you, M. My.

MR. MOY: The second case application that's al so
on the expedited review calendar is Case nunber 20076 of
At hos, A-T-H O S. And here again, the last nane is

pronounced, or rather spelled as P-A-S-HI-A-R-DI-S.
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Caption, advertised for special exceptions under
Subtitle E, Section 205.5 and 5201, from the rear vyard
requi renent, Subtitle E, Section 205.4, under Subtitle E,
Section 5201, fromthe | ot occupancy requirenent, Subtitle
E, Section 304.1. And from the nonconform ng structure
requi renents of Subtitle C202.1. This would construct a two
story rear addition. RF-1 zone. This is at 122 V Street,

Nort hwest, Square 3116, Lot 30.

CHAI RPERSON HI LL: Ckay. G eat. Is the Board
ready to deliberate? OCkay. | can start. So again, thisis
an expedited review for a special exception. | thought that

t he applicant has net their burden of proof, as well as the
analysis that was provided from the Ofice of Planning, |
coul d get behi nd.

The ANC has also submitted a report, unani nous
support, nine to zero, to zero. There was a request for a
construction nmanagenent plan with sonebody who was in
opposition. But they have wi thdrawn that opposition.

And in additionto that, we don't usually get into
construction managenent plans necessarily. That's not
necessarily within our purview.

| thought that again they did neet the criteria.
| didn't have any particular issues with this application.
And so, |I'mgoing to be voting in support. |s there anything

anyone el se would |like to add?
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MEMBER WHI TE: Yes, M. Chair. | would just say

that | did obviously reviewthe record as well. And I'd just
like to note that they did ask for a rear yard relief. And
therelief that they' re seekingis sinply two feet of relief.

And I'musually really sensitive to those. But
there's a lot of comunity and ANC support. And it seens to
neet the criteria. Not inpact |light and air. O there don't
appear to be any privacy issues. So, | would be in support
of this application.

CHAl RPERSON HI LL: Okay, great. Thank you. All
right. Then I'"m going to go ahead and nmke a notion to
approve Application nunber 20076 as capti oned and read by t he
Secretary, and ask for a second.

MEMBER VWHI TE:  Second.

CHAI RPERSON HI LL: Motion nmade and seconded. All
those in favor say aye.

(Chorus of aye.)

CHAI RPERSON HI LL: Al those opposed.

(No response.)

CHAI RPERSON HI LL: Mbdtion passes, M. My.

MR MOY: Staff would record the vote as five to
zero, to zero. This is on the motion of Chairman H Il to
approve the application for the relief requested. Seconding
the notion, Ms. White. Also in support Ms. John, Vice Chair

Hart, and Zoni ng Comm ssi oner Peter May.
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The third case applicationthat's al so a expedited
review calendar itemis Nunber 20084 of Korey, K-ORE-Y,
Marable, MA-R- A-B-L-E, captioned and advertised for a
speci al exception under Subtitle D, Section 306.4 and 5201,
fromthe rear addition requirenents of Subtitle D, Section
306. 3, which would construct a second story addition to an
exi sting sem detached principle dwelling unit. R-2 zone.
This is at 4672 A Street, Southeast, Square 5349, Lot 30.

CHAl RPERSON HI LL: Ckay, great. Thank you, M.
Moy. |Is the Board ready to deliberate? OCkay. | can start
again. Again, this is another expedited review. This one
| can't, it was alittle bit nore conplicated for nme, in that
they're going back 19 feet, in ternms of, you know, they're
goi ng back nine feet past the ten feet.

However, | did take a | ook at everything that was
bef ore us. And | guess | would be in agreenment with the
analysis that was provided by the Ofice of Planning. W
didn't get a report from ANC 7-E. However, they sent
sonmething that said that they're not going to take offici al
action on this.

There was a letter from the SMD Conmm SSioner,
which we can't give great weight to. But it did say that he
was in approval, or they were in approval, or he was in
approval of it. And he didn't have an concerns, in terns of

the, howit would affect, how this project would affect the
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SMD t her e.

So, | guess, you know, | guess | would agree with

the analysis of the Ofice of Planning in this case.

that of the applicant. | just, | guess it's just kind

And

of ,

l"'msonetines a little bit hesitant, in terns of the anount

of how far back these things go under an expedited review.

But in this particular case | wll agree wth
them and be voting in favor. |s there anything anyone woul d
like to add? Ckay. Al right. Then 1'lIl go ahead and
approve application, or I'm sorry, I'll nake a notion to

approve Application nunber 20084, as captioned and read by

the Secretary, and ask for a second.

VI CE CHAI R HART: Second.

CHAI RPERSON HI LL: Mbtion made and seconded.
those in favor say aye.

(Chorus of aye.)

CHAI RPERSON HI LL: Al those opposed.

(No response.)

CHAI RPERSON HI LL: Mbdtion passes, M. My.

Al

MR MOY: Staff would record the vote as five to

zero, to zero. This on the nmotion of Chairman Hill

to

approve the application for the relief requested. Seconding

the notion, Vice Chair Hart. Also in support, M. John,
White, and Zoni ng Conmm ssi oner Peter May.

(Pause.)
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MR MOY: Al right. Thank you, M. Chairnan.

So, next on the agenda for decision naking is Case
Appl i cation nunber 19988 of Rupsha 2011, LLC., as anended for
area variance from the side yard requirenent, Subtitle D,
Section 206. 2.

This would construct a new detached principle
dwelling unit, R-2 zone. This is at 4417 Foote Street, F-O
O T-E, Northeast, Square 5131, Lot 40.

CHAI RPERSON HI LL: Ckay. |Is the Board ready to
tal k about this? Ckay. Al right. |'"'m going to start |
guess. And we had, we heard this case | ast week, was it | ast
week? Do you know? We heard this case, | think it was | ast
week.

And we were about to deliberate on it, and then
| had a question about the ANC, as to whether or not they had
been presented to or contacted. And the applicant had
i ndi cated that the ANC had been presented to. But that the
ANC had not taken a vote.

And so, | was a little confused as to not having
anything fromthe ANC. Then we asked the applicant to go
ahead and just, you know, reach out to the ANC. See what,
i f anything, they had to offer, so that we would be able to
del i berate on this.

| know t hat, excuse ne, they did submt sonething

that kind of confused ne a little bit npbre, in that the
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applicant submtted sonething that said that they were
submtting sonething to the ANC, saying that they wanted to
be able to present the cases, in order to answer any
questions, and obtain a |letter of support.

So, | get alittle, again, | guess | got alittle
confused. |f they've already presented, why are they asking
to again present the cases?

Then, in addition to that we got sonething from
the ANC nost recently, that they were talking about how
they're on, you know, break now. And that they're not able
to vote on this until they conme back after their break.

So, | mean, you know, | could deliberate on this
i f you guys think that that is what you would |i ke to do now.
However, | am |l eaning towards just go ahead and letting the
ANC gi ve us sonet hi ng when they get back. And then we'll go
ahead and just set this for a decision after we have heard
sonet hing fromthe ANC.

MEMBER VHI TE: M. Chair, | agree with that. I
nmean, this is a variance request. And | would |like to get
sonme feedback fromthe ANC regarding this. Because | don't

think we have any comunity feedback in the record at all,

unl ess |'ve m ssed sonet hing. So, | would concur that we
wait to get sonmething from the ANC And then meke a
deci si on.

CHAI RPERSON HI LL: Gkay. You guys have anything
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el se? No? Nodding. Gkay. GCkay. Then, M. My, |I'mjust

trying to think, when do you think, |I nmean, they're back in
Septenber | guess, the ANC.

So then, we could set this nmaybe first neeting in
Cctober? O what do you, or I'mjust, | just don't know when
we're going to get, | nean, | can't understand fromthe enui
when we'd get sonething fromthem the ANC, that is.

MR MOY: Well, maybe this wll help you, M.
Chairman. On the ANC website, the 7D website states that the
ANC 7D neets the second Tuesday every nonth. And so, that
date in Septenber will be Septenber 10th. Qur hearing is
Sept enber 11t h. So, Septenber 10th is not desirable, then
the next ANC reqgular neeting will be October the 8th.

CHAI RPERSON HI LL: Right. No. So, you're right.
They have one Septenber 11th. "' m sorry, Septenber 10th.
And then, well, let's, why don't we go ahead and put them
back on for decision on the 18th of Septenber.

MR, MOY: Yes, sir.

CHAI RPERSON HI LL: Ckay. And then try to reach
out to the ANC, and see if we can get sonething fromthem
And | guess even the applicant could try to get sonething
fromthem

MR, MOY: Al right. Thank you, M. Chairman.

(Pause.)

MR, MOY: Sorry, M. Chairman. | was waiting for
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nmy cue. Ckay. So, the next action for the Board in
deci sions i s Case Application nunber 19659 of the Federation
of State Medical Boards. There is a filing of a notion to
wai ve Subtitle Y, Section 700.2 and 700. 4. That was fil ed
by the parties in opposition.

And other than that, | think for the transcript
I'"'m going to read the caption to this application, which
reads, as anended for special exception from the use
provi sions under Subtitle U, Section 203.1(n), to use the
existing residential building as an office for a nonprofit
organi zation in the R 3 zone. This is at 2118 Leroy Pl ace,
Nor t hwest, Square 2531, Lot 49.

CHAI RPERSON HI LL: Okay. |Is the Board ready to
deli berate? Okay. Let's see. So, the order was issued on
Cctober 13th, 2018. And then in order to file a notion for
reconsideration it's supposed to be within ten days of the
| ssuance of that date.

And the notion was actually filed on June 19th,
2019, which is actually alnost eight nonths past the
deadl i ne. Under Y 101.9 we would have to show good cause,

in terms of why this should be waived. And then that the

wai ver will not prejudice the rights of any party.

And so, | guess those are the two requirenents.
My thought is that, | nmean, | understand the good cause t hat
the, and | nmean, | think that the record was pretty full, in
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terns of |ike, you know, the argunent as to why they think
t he good cause is there and, you know, the square footage.

And why that square footage nunber is the gross
floor area, which | think the applicant denonstrated, or
spoke to, that that is not the sane as the area that needs
to be over the 10,000 square feet to be eligible for the
speci al excepti on.

| mean, this was a very controversial application
that we had. | nmean, we had, you know, parties in
opposition. And | understand, you know, why the conmunity,
you know, they're very vocal in ternms of why they didn't
think that this had net the special exception criteria.

And | guess, in ternms of the waiver | just think
that this is too late. | nean, | think that eight nonths is
a long tine past. And | didn't think that they made the
case, in ternms of why we should waive that tine limt.

| also thought that in terns of, | knowthat this
case is before the Court of Appeals now, in terns of, there
I s an appeal already goi ng out.

And then, in addition to that, if the Zoning
Admi ni strator does actually issue a permt for this, then
t here woul d be an opportunity to appeal that decision, if the
Zoning Adm nistrator did determne that they're neeting the
criteria for, you know, over the 10,000 square feet.

So, | think that this would also just kind of
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muddy it up to a certain extent. So, | wouldn't be in favor
of granting this notion to waive. Does anyone have anyt hing
t hey woul d add?

VICE CHAIR HART: Only to echo your statenent, in
ternms of | also believe that thisis actually, is not tinely.
There is a tine period and a procedure that you laid out, if
they want, if the opposition parties want to appeal the DCRA
deci sion, permt, anything that the DCRA brings forward. And
they are, you know, able to do that.

| just didn't think that this was the, in terns

of the tineliness issue, | just didn't think that this was
nmet, that portion of it. It's just too, way too late for us
to be able to kind of waive that. But, you know, that's,

those are ny thoughts on it.

MEMBER JCHN: M. Chairman, | would deny the
noti on, because t he application does not establish that there
was good cause. Because it, the reasoni ng appears to be that
by just learning about this denolition permt, with this
square footage that needs to be denolished. And that is the
basis for saying they don't neet the GFA requirenent.

And | don't think that that's a reasonable
argunent to nmake. | agree with you that there is an
opportunity to challenge the permt once it's issued. And
so, we're not denying the applicant the right to chall enge

the final, or decision by the Zoning Adm nistrator. So, |
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woul d support denying the notion.

MEMBER WHI TE: | would concur wth the comments
that were nade. But | would also add that another part of
that rule is that you have to showthat it wouldn't prejudice
the parties.

And | think, just based on the facts, and the
ei ght nonth del ay, that there could be an argunent nade t hat
It could potentially prejudice the parties wth the
applicant, in terns of being able to conplete the project.

But again, they have the opportunity to argue
t hese issues on appeal, if that's the route that they want
to take going forward. And | think that's kind of the
direction that they're, they seemto be going.

COW SS|I ONER MAY: So, | would find the whole
thingalittle bit puzzling, frankly. Because the issue that
they' re rai sing doesn't have anything to do with relief that
was granted by the Board of Zoning Adjustnent.

| nean, they're focused on the 10, 000 square foot

mnimum And they're saying it's less than 10,000 square

f oot . Well, the applicant dropped the request for that
relief. So, | don't understand how it's even rel evant.
So, now maybe | missed sonething. But | agree

wi th everything that has been said so far by the Board. So,
| don't see any reason to grant the waiver.

CHAI RPERSON HI LL: Okay. So, I'll nmake a notion
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to deny Application nunber 19659, as captioned and read by
the Secretary, and ask for a second.

VI CE CHAI R HART: Second.

CHAI RPERSON HI LL: Mbdtion nade and seconded. All
those in favor say aye.

(Chorus of aye.)

CHAI RPERSON HI LL: All those opposed.

(No response.)

CHAI RPERSON HI LL: Motion passes, M. My.

MR MOY: Staff would record the vote as five to
zero, to zero. This is on a notion of Chairman Hill to deny
the notion to waive the requirenment of Subtitle Y, Section
200.2 and 200.4. Second the nmotion Vice Chair Hart. Also
in support, M. John, M. Wite, and Zoning Commi ssioner
Pet er May.

CHAI RPERSON HI LL: AlI'l right. Thank you, M. My.

MR. MOY: The next and | ast itembefore the Board
for decision making is Appeal nunmber 19961 of ANC 1C. This
appeal is captioned and advertised as an appeal from the
decision nade on Novenber 2nd, 2018 by the Zoning
Adm ni strator, Departnent of Consumer and Regul atory Affairs
to i ssue Building Permt nunber B1806082, to construct a new
three story building, RF-1 Zone. This is at prem ses 2910
18th Street, Northwest, Square 2587, Lot 495.

CHAI RPERSON HI LL: Ckay, great. Thank you, M.
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Moy. |s the Board ready to deli berate?

VI CE CHAIR HART: Sure.

MEMBER VWHI TE:  Yes.

CHAI RPERSON HI LL: Wul d soneone else like to
start?

VI CE CHAIR HART: Sure. So, first | guess | would
just acknow edge that there was a |ot of work done and
presented by all of the parties involved here. And speaking
for nmyself | doreally appreciate all of the anobunt of effort
that was put into the case. They've been very hel pful.

There were a nunber of issues to tease out for the
case. And the, those i ssues were really around the addition.
It was an addition, versus new construction. Determ ningthe
bui | di ng hei ght measuring location. That was tied to the
pre, whether or not the case was pre Zoni ng Conmm ssi on Case
1718, or post that case.

And then al so, protections of the existing solar
energy systens, as well as a few other protections, the
chi meys under, | think that's E 206. 1. So, | think the
first decision that we needed to nake was really around the
determ nation of the ZA, regarding the new construction,
versus the addition.

So, | thought that the ZA provided us with, |
under stood the progression that they went through. And the

one part that | would differ though was really in the
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determnation of if this addition were a new buil ding and,
or if it was an, sorry, if the addition was, if it was new
construction or an addition.

The ZA noted that they thought that it was not an
exi sting building, because that building collapsed several
years ago. And the interior of that buil ding was denol i shed.
They did provide us sone inmages showi ng the bracing, and
everything. That was in Exhibit 73A

And the thing that struck ne though that was, that
there was a structure that was remaining. And that while
there wasn't a roof, and the rear wall was there, there was
structure that was renai ni ng

And t he Zoning, the regul ati ons under Subtitle E
206.1, that really tal ks about whether or not you' re adding
to-- Well, it doesn't say really what you' re adding to. And
there was a | ot of discussion about whether or not that was,
if it was a building that you're adding to, or a structure
that you're adding to.

| think you can cone down either way on this. |
actually came down thinking that it was a structure. And
that this, that the project that was being, noving forward
wWith was a structure. And that this was, this project was
bei ng added to that.

And because of that | thought that, | did not

think that it was new construction. And because of that |
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t hought that Subtitle E 206 is applicable to this project.
Because it is an addition. And | thought that the appea
regarding E 206.1 was valid. And that should be upheld. O
at least it should be, I was in support of that.

| think that the applicant, the appellant nmade a
case that they're solar system on top of their house was
being affected by that, by the new building. And that if
the, and that the owner of this, the project, they'd have to
| guess seek relief under Subtitle E 206.1 if they want to
nove, | guess nove forward with their project.

The only part of that, the only aspect of the
appeal that | was not supportive of -- But it wasn't really
supportive of. | think that it's, actually the issue is
noot, was around the building hei ght nmeasuring point.

And this is really because early on the Board
deci ded that we woul d be using pre, we call it 1718, but pre
Zoni ng Commi ssion Case 1718 zoni ng regul ati ons, which woul d
have allowed greater flexibility regarding the neasuring
poi nt for building heights.

And so, that part of the appeal | was, | guess |
woul d be denying that. Because | just think that it's noot.
So, | would be supportive of the rest of the appeal, except
for that building hei ght neasuring point issue.

MEMBER JOHN: So, oh, go ahead. Go ahead. So,

M. Chairman, | take a different view And | agree that with
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respect to the building hei ght nmeasuring point that the DCRA,
t hat the Zoni ng Adm ni strator correctly determ ned where the
BHWP was. So, | would agree with that part of the
application.

But | struggled greatly about whether or not this
was new construction or an addition. And | think if we say
this is an addition, when there is so little of the building
remai ning, then | don't know where that ends, you know.

| f you just have front steps, is that an addition?
If you have, you know, one half of a wall left, is that an
addition? There is sonmething remaining. So, there is so
much of the building that was denolished, not denolished,
that was destroyed because of the storm which caused the
roof to coll apse.

And t he only reason that there's anyt hi ng standi ng
is because DCRA stepped in to brace the structure. So,
what's renmaining are the two party walls. There's no roof,
no floor. And just a, the |ower portion of the building,
maybe about four feet up or less, | don't quite renmenber, in
the front of the building.

But nevertheless, to ne this |ooks |ike new
construction. And primarily because there is so little of
the original building. And | have to believe that the
regul ations contenplated that there would be nore of a

building in place in order to have an addition. So, | would
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|l ook at this a little differently.

MEMBER WHI TE: Thank you, M. Chair. This was a
difficult case. And again, this was an appeal of the Zoning
Adm ni strator's deci si on nade on Novenber 2nd, 2018, to i ssue
Building Permt B1806082, to construct a new three story
building in the RF-1 zone at 2910 18th Street, Northwest.

The property at issue here is a md-block row
house. It collapsed in January 2016, requiring DCRA s
construction of a tenporary brace frane to stabilize the
structure.

So, there was a lot of infornmation in the record.
But | just tried to go through and pull out issues that deal
with the primary, the matter that we have to deci de today.
So, the facts of the case in the record provide that the
structure was left with a roofless front porch, a danaged
masonry facade, and a portion of the original first floor.

The ZA determined that the project proposes new
construction, and not an addition on what was |left of the
structure. The appellant and the i ntervener are argui ng t hat
the ZA erred in not treating the property as an addition,
resulting in an incorrect building height neasuring point,
and construction that would <circunvent the rooftop
architectural el enent and sol ar panel interference
requiremnents.

The project structure i s next door to a gentl eman
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that testified, M. Rueda. So, but these requirenents only
apply to additions, and not to new construction. So, as you
know, this is a very unique case, and it's |anded i n our | ap.

On June 19th we closed it, after receiving a | ot
of information, barring receiving, receiving a lot of
testinmony. W decided to grant DCRA' s request to file an
anended response. W also established that as M. Vice Chair

menti oned, we woul d apply pre 1718 zoning regqulations to the

anal ysi s.

So, the main i ssue here i s whether or not this is
an addition or new construction. So, this is really the
central issue of the case. And in determining this |I | ooked

at what happened to the property to leave it in its current
condition. And what currently remains of the property to be
added to, as defined by Wbster's dictionary.

In this case small portions of the original
building, in addition to the tw shared side party walls
remai n, despite the collapse. It wasn't a denolition. They
di d not denolish the building.

Wth respect to the building height neasuring
point, the property owner had nore flexibility because of
that, to address the grade, and determ ne the building
hei ght, since we nmade a finding that pre 1718 | anguage
controls.

So, with respect to the requirenents under E 206,
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dealing with the rooftop architectural and sol ar panels, ny
anal ysis supports that this is an addition, and that the ZA
erred in issuing the permt, since the property owner would
be required to obtain a special exception from E 206
requi renents before a building permt can be issued.

So, I'"'mnot going to consider the nerits of the
rooftop architectural elenents and sol ar panels, since in ny
view they would need to be addressed during a special
exception hearing.

But with respect to the decision about whether or
not this was new constructi on, versus an addition, | believe
that the facts of this case support that it is an addition.
And | woul d be voting to, that the, in this particular case,
whi ch was very unusual, that the Zoning Adm nistrator erred
Wi th respect to that issue.

COMM SSI ONER MAY:  Thank you, M. Chairman. So,
| have a few coments. Now | have to find them kay. So,
| agree with Comm ssioner Wiite and Vice Chair Hart that this
IS not new construction, but an alteration and addition to
an exi sting building.

W had a |ot of di scussi on of di fferent

term nol ogy, zoning termnology, et cetera. | think that,
and | don't know that the case hinges on this, but the
decision on a zoning raise would be unfounded. And DCRA

conceded as nmuch in the di scussion, since there is nore than
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50 percent of the walls remining, three walls and a
foundation. So, there it a building there. It may not be
a functional building, but there is a building.

| do not accept the notion that it was denvolished
as a result of an act of God, as DCRA had, or the ZA had
suggest ed. | think that it was a result of 1illegal
denolition and neglect. And | don't think that, you know,
I f that neglect had not occurred, then the building would
still be standing.

The initial permt was for alteration and repair.
And the switch to new construction was i ncorrect, and shoul d
not have been, the permt shouldn't have been granted.

| think that there is, we've seen other cases
where the Zoning Administrator has argued that a certain
percent of building walls, exterior building walls were
sufficient to allowa permt to be considered in alteration,
i n addi tion, rather than newconstruction, which all owed pre-
exi sting, but subsequently denolished nonconformties to be
reconstructed in a non conform ng fashion. So, | think that
the Zoning Admi nistrator is on both sides of this issue.

And in this case is, you know, calling it new
constructi on because that helps the, well, | don't know why.
But they determined it's new construction. But that's
i nconsistent with some of their other treatments, in other

cases where they' ve granted permts when the building is
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al nost conpletely denolished. And yet, they're calling it

an addition there, and allowng, as | said, reconstruction
of pre-existing nonconformties.

| think that furthernpore, to consider this new
construction woul d be inconsistent with the intention of the
Zoni ng Comm ssion when it approved Zoning Comm ssion Case
1411. | understand that the Zoning Adm ni strator cannot act
on intention, but nust follow the words of the regul ati ons.

But in this case not all the words were there.
O in, as usually happens, not all the words are there. It's
not al ways conpletely clear. But | think it's inportant to
under st and why t he Zoni ng Conmi ssi on passed t hese regul ati ons
in the first place, which is to retain the character and
guality of existing RF-1 nei ghborhoods.

And to allow this case to proceed as new
construction | think flies in the face of that intention
| think considering it newconstruction would al so, in effect
i ncentivize simlar actions to avoid conpliance with the new
regul ations intended to protect the character of RF-1. So,
| think this would be a troubl esone precedent.

| also think that it's an area where the Zoning
Commi ssion probably needs to clarify the intent, and to
renmove any potential incentives to do further denolition, and
therefore avoid the requirenents under 1411.

So, | would also note in the end that because we
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had made the determ nation that Zoning Conm ssion Case 1718
did not apply in this circunstance, it neans that the
property owner can mani pul ate the adj acent finish grade, and
can still have a cellar, which neans that they could do a
third floor addition.

But they would need to conply with E 206.1, in
order to achieve that. And of course they would need relief

i n order to acconplish what they, that third fl oor addition.

So, long wnded way of saying | would vote to grant the
appeal .

CHAI RPERSON HI LL: Okay. Well, | guess this is
a mpjority anyway. So, | think that, yes, | don't know |

was stuck with the new construction versus the addition. And
| think that, you know, based upon now | guess this
del i berati on.

And in particular | suppose sonme of the things
t hat Conm ssioner May just nmentioned, in terns of what, that
there were things before that the Zoning Adm nistrator had
actual ly, you know - -

| can renenber sonme cases where, you know, they,
the building was actually there. And so, therefore, the
nonconform ng. There was expansi on on nonconform ng. And
there was different things that you were able to do.

| would be in agreenent, | suppose, with the

analysis that three of the Board Menbers here kind of
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participated with, in terns of, | would al so agree that this

Is an addition, and not new construction.

However, | can conpletely see why it could also
be considered new construction. I mean, where we get to
this, and whether we'll see nore stuff together, as we see

nore and nore cases together, as to whether or not we
determ ne, you know, what is or isn't new construction.

But in this case | guess | wll agree with sone
of ny Board Menbers, and agree that this was an addition.
| also agree that | think, you know, we did determ ne that
this was pre 1718.

And so therefore, there is the ability to | ower
the grade by, | think it was |like six inches or sonething,
so that there could be a cellar, rather than a basenent. And
so then, they could get again the three storys.

So, what I'ma little confused by, | guess, is
what, and | mght turnto OAG | don't know, in ternms of |ike
if we were to approve this appeal, you know, | woul d be, and
| don't know whet her there's anyt hing necessarily in even the
caption that regards, that speaks to the building height
measuri ng point.

And, you know, if it is actually a noot issue to,
you know, is it just that, you know, you approve the appeal,
and that the building height measuring point issue is noot?

O do you deny the building height measuring point part of
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the appeal, and then approve the renmi nder of the appeal ?

And "Il ask OAG

MR RITTING | would suggest that you grant in
part and deny in part. Because | don't believe that it is
technically noot. | believe that the decision to apply the

pre 1718 rules largely determ nes the outcone. Because it
changes the rules so that you' re neasuring fromthe finished

grade, which does allow the mani pul ati on.

However, to call it npot would nean that it's no
| onger an issue at all, which | don't think is the case here.
So, | would recommend that you nmake a notion to grant the

appeal with respect to the alleged errors of E 206.1, and to
deny the appeal with respect to the all eged errors regarding
t he buil di ng hei ght neasuring point.

CHAI RPERSON HI LL: Okay. Al right. So, that's
what we're going to try and do. |1'mgoing to go ahead and
nmake a notion to approve in part with regard to the appea
and an error by the Zoning Adm ni strator under E 206.1. And
deny in part of the appeal 19961, with regard to t he buil di ng
hei ght measuring point, because it was pre 1718. And so,
yes. So, that's ny notion under Appeal 19961. And | think
that's pretty clear. So, |I'lIl ask for a second.

COW SSI ONER MAY:  Second.

CHAI RPERSON HI LL: Motion nmade and seconded. All

those in favor say aye.
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(Chorus of aye.)

CHAI RPERSON HI LL: All those opposed?

MEMBER JOHN: Nay.

CHAI RPERSON HI LL: M. My, the notion passes the
way it was read.

MR MOY: Staff would record the vote as four to
one, to zero. This on the notion of Chairman Hill to approve
in part and deny in part, as the notion as you have st at ed,
which |I'mnot going to repeat, because | may screw it up.

Second the notion is Zoning Conm ssioner Peter
May. Also in support of the notion Ms. Wite, Vice Chair
Hart. |In opposition is M. John.

CHAl RPERSON HI LL: kay, great. So, we've
finished all of our neeting cases, everybody. W're actually
going to take a break before we go into our hearing cases.
We're probably going to take lunch at sone point, and
hopefully not have to take dinner. Thank you.

(Wher eupon, the above-entitled matter went of f the

record at 10:36 a.m)
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