GOVERNVENT
OF
THE DI STRI CT OF COLUMBI A

+ 4+ + + +

BOARD OF ZONI NG ADJUSTMENT

+ 4+ + + +

PUBLI C MEETI NG

+ 4+ + + +
VIEDNESDAY

JUNE 19, 2019

+ 4+ + + +

The Regular Public Meeting convened in the
Jerrily R Kress Menorial Hearing Room Room 220 South, 441
4th Street, N.W, Wshi ngton, D. C., 20001, pursuant to notice
at 9:30 a.m, Frederick L. H I, Chairperson, presiding.

BOARD OF ZONI NG ADJUSTMENT MEMBERS PRESENT:
FREDERI CK L. HILL, Chairperson
LESYLLEE M VH TE, Board Menber
LORNA JOHN, Board Menber
CARLTON HART, Board Menber ( NCPC)

ZONI NG COW SSI ON MEMBER PRESENT:

PETER MAY, Comm ssSi oner

OFFI CE OF ZONI NG STAFF PRESENT:

CLI FFORD MDY, Secretary
JOHN NYARKU, Zoni ng Speci al i st

D.C. OFFICE OF THE ATTORNEY GENERAL PRESENT:

H LLARY LOVI CK, ESQ
JACOB RI TTI NG ESQ

The transcript constitutes the mnutes fromthe
Public Meeting held on June 19, 2019.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O OO d W N P+~ O©O

PROGCEEDI-NGS
(9:47 a.m)

CHAI RPERSON HI LL: The hearing will please cone
to order. Good norning, |adies and gentlenen. W' re | ocated
in the Jerrily R Kress Menorial Hearing Room at 441 4th
Street, NW This is the June 19, 2019 public hearing of the
Board of Zoning Adjustnent, District of Colunbia.

My nane is Fred H I, Chairperson. Joining ne
today is Carlton Hart, Vice Chair; Lesyllee Wite, and Lorna
John, Board Menbers, and representing the Zoni ng Conm ssi on
is Peter May.

Copi es of today's hearing agenda are available to
you and | ocated on the wall bin near the door.

Pl ease be advised that this proceeding is being
recorded by a court reporter and is also webcast Ilive.
Accordingly, we must ask you to refrain fromany disruptive
noi ses or action in the hearing room When presenting
information to the Board, please turn on the m crophones
first stating your nane and hone address. When you're
finished speaking, please turn your m crophone off so that
your m crophone is no |onger picking up sound or background
noi se.

Al'l persons planning to testify either in favor
or in opposition nmust have raised their hand and been sworn

in by the Secretary. Also, each witness nust fill out two
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W tness cards. These cards are | ocated on the tabl e near the
door and on the witness table. Upon comng forward to speak
to the Board, please give both cards to the reporter sitting
at the table to ny right.

If you wish to file witten testinony or
addi tional supporting docunents today, please submt one
original and 12 copies to the Secretary for distribution.
If you do not have the requisite nunber of copies, you can
reproduce copies on an office printer inthe Ofice of Zoning
| ocat ed across the hall. Please renenber to coll ate your set
of copi es.

The order of procedures for special exceptions,
vari ances, and appeals is also listed as you cone into the
room The record shall be closed at the conclusion of each
case except for any materials specifically requested by the
Board. The Board and the staff will specify at the end of
the hearing exactly what is expected and the date when the
persons nust submt the evidence to the Ofice of Zoning.
After the record is closed, no other information shall be
accepted by the Board. The Board' s agenda i ncl udes cases set
for deci sion.

After the Board adjourns, the Ofice of Zoning,
in consultation with nyself, will determ ne whether a ful
or summary order nay be issued. A full order is required

when the decision it contains is adverse to a party i ncl udi ng
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an affected ANC A full order may also be needed if the
Board's decision differs from the Ofice of Planning' s
reconmendat i on. Al t hough the Board favors these use of
sunmary orders whenever possible, an Applicant may not
request the Board to issue such an order.

The Di strict of Col unbi a Adm ni strative Procedures
Act requires that the public hearing on each case be held in
t he open before the public pursuant to Section 405(b) and 406
of that Act. The Board may, consistent with its rules or
procedures and the Act, enter into a cl osed neeting on a case
for purposes of seeking |egal counsel on a case pursuant to
D.C. Oficial Code Section 2-575(b)(4) and/or deliberating
on a case pursuant to D.C. Oficial Code Section 2-
575(b) (13), but only after providing the necessary public
notice and in the case of an enmergency cl osed neeting after
taking a roll call vote.

The decision of the Board in contested cases or
in any case mnust be based exclusively on the record. To
avoi d any appearance to the contrary, the Board requests that
persons present not engage the nenbers of the Board in
conversation. Please turn off all beepers and cell phones
at this time so as not to disrupt these proceedi ngs.

Prelimnary matters are those which relate to
whet her a case will or shoul d be heard t oday such as requests

for a postponenent, continuance, or w thdrawal, or whether
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proper and adequate notice of the hearing has been given.
If you're not prepared to go forward wwth a case today, or
I f you believe that the Board should not proceed, nowis the
time to raise such a matter.

M. Secretary, do we have any prelimnary matters?

MR MOY: (Good norning, M. Chairmn, nenbers of
the Board. | don't have anything substantive to say other
than -- than any prelimnary matters on cases on the docket,
t he Board shoul d address when that case is called.

CHAI RPERSON HI LL: GCkay. Geat. Thank you. |If
anyone is here wishing to testify, if you could pl ease stand
to take the oath admi nistered by the Secretary to ny l|eft.

MR, MOY: Good norning. Do you solemly swear or
affirmthat the testinony you're about to present in this
proceeding is the truth, the whole truth, and nothing but the
truth?

(Wtnesses sworn.)

MR, MOY: Ladies and gentlenen, you may consi der
your sel ves under oat h.

CHAlI RPERSON HI LL: Al right, everyone, wel cone
here today. Good norning. So we are going to follow the
agenda as you' ve seen and as you cone wal king in through the
door. The hope is that we're going to kind of try to get
t hrough everything including possibly sonme prelimnary

matters concerni ng the appeal and then take Iunch. And then
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we're going to have the appeal. So we'll see what happens,
but that's kind of the plan at this point. M. My, there
Is a procedural issue, | think, that we want to address,
correct? And if you could call it?

MR MOY: Yes, sir. That would be -- what -- what
Is before the Board is a -- there's a notion to reopen the
record to address a procedural order, and that is to Case
Appl i cation Nunber 19886 of G useppe and Teresa Farruggio.

CHAI RPERSON HI LL: Ckay. Geat. Thank you. So
there are sone issues that | think we'd |ike to deal with
with this case. Once again, it was Application Nunber 19886,
and so I'm going to nake a notion to reopen the record.
Could I have a second?

MEMBER JOHN:  Second.

CHAI RPERSON HI LL: Motion nmade and seconded. All
those in favor, say aye. Aye.

(Chorus of aye.)

CHAI RPERSON HI LL: Al those opposed?

(No audi bl e response.)

CHAI RPERSON HI LL: Ckay. G eat . So after
consi dering the application and voting, | guess it's cone to
the Board's attention that there were i nconsi stenci es between
the plans and neasurenents and inconsistencies in OPs
suppl enental report.

The Board wants to -- the follow ng docunents
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submtted to the record and these, | guess, can also -- |
mean | don't know when. | guess the Secretary would reach
out to the applicant also to |l et them know about this, but
they can al so probably reach out to the O fice of Zoning.

But what we would like is a final set of conplete
pl ans show ng all four proposed floors, basenent, ground,
second and third, and draw ngs delineating the neasurenent
of the depth of each proposed floor fromthe rear wall of
3604 Prospect to the correspondi ng proposed rear wall of the
subj ect property.

Two, a side-staggered illustration nmeasuring the
depth to the rear wall of all four proposed floors in
relation to the rear wall of 3604 Prospect.

Three, an illustration/drawing delineating the
depth of all four proposed floors as originally proposed in
the plans at Exhibit 7Ain relation to the rear wall of 3604
Pr ospect. The measurenent should clearly show the
rel ati onshi p and neasurenment between the rear walls of both
t he subject property and of 3604 Prospect.

Four, an illustration/drawing delineating the
depth of mneasurenent of all four walls proposed as -- |I'm
sorry, proposed floors as proposed in the revised plans in
Exhibit 79 in relation to the rear wall of 3604 Prospect.
The neasurenent should clearly show rear wall to rear wall

of both properties.
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Five, a narrative fromthe applicant stating the
proposed depth to rear wall of all four floors in all
Iterations of the plans, Exhibits 7A, 79, and 90, in relation
to the rear wall of 3604 Prospect and stating any
change/differential in the depth to rear wall proposed for
all four floors in each iteration of the plans.

And |l astly, a second suppl enental report for the
O fice of Planning revising its first supplenental report in
Exhi bit 81 based on the new clarification docunents to be
submtted to the record by the applicant. So these are all
t hi ngs that cane up during kind of our -- our |ooking at the
order. And so | think that that woul d be hel pful if we could
get all those things and then we can take a |ook at them
again and -- and consider where we are.

Did -- M. My, do you have anything in terns of
trying to schedule a date?

(No audi bl e response.)

CHAI RPERSON HI LL: Al right. It's also been
brought to ny attention again and so we did take a vote and
we need to rescind the vote in ternms of being able to then
take all this new information and so |I'm going to nake a
notion to rescind the vote that we made in Application 19886
and ask for a second.

MEMBER JOHN:  Second.

CHAlI RPERSON HI LL: Moti on made and seconded. Al
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those in favor, say aye?

(Chorus of aye.)

CHAI RPERSON HI LL: All those opposed?

(No audi bl e response.)

CHAI RPERSON HI LL: The notion passes again, M.
My. And so | read all that information, so I'mtrying to
figure out when the applicant will be able to give us all
this information to the order and then when the Ofice of
Planning will be able to submt a supplenental report.

(O f mcrophone comments.)

CHAI RPERSON HI LL: M. My, do you have any dates
or anything like that?

MR, MOY: \What | would suggest, M. Chairman, is
that you -- you direct the staff to -- to establish a
timeline that would be incorporated into the procedural
order. That's what we have done in the past.

CHAI RPERSON HI LL: kay. Does that sound good
with the Board? Ckay.

MR MOY: And that would be sent to all the
parties.

CHAI RPERSON HI LL: Ckay. | see soneone raising
t heir hand. | can't talk to anybody right now at this
particular point. |f you want to reach out to the Secretary
at a break, then you can go ahead and do that. W're just,

again, trying to find out sone information that, | guess, to
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clarify as we were kind of working through the order, that
there were sonme differences in terns of the nmeasurenents and
illustrations. And so then we'll have a chance to | ook at
that. We'll also have a chance to get O fice of Planning's
suppl enental report to those clarifications. And then we'l|
be able to take a vote again. M. My, do you need anyt hi ng
el se fromus on that?

MR MOY: I'mclear -- |I'mclear unless the OAG
wants to weigh in, but I think we're good to go.

CHAI RPERSON HI LL: Ckay. Al right. Then we're
done with that and we can nove on to our first decision.

MR, MOY: Ckay. That would be two cases that are
on the expedited review calendar. The first is Application
Nunmber 20025 of Jacquel i ne N. Dougl as, caption advertised for
speci al exception under Subtitle D Section 5201(b), fromthe
side yard requirenents of Subtitle D Subsection 206.7, to
construct a covered porch on an existing detached princi pal
dwelling unit, R-1-B Zone. This is at prem ses 4820 Nebraska
Avenue N. W, Square 1759, Lot 814.

CHAI RPERSON HILL: Okay. |Is the Board ready to
del i ber at e?

(No audi bl e response.)

CHAl RPERSON HI LL: Ckay.

MR, MOY: Just sorry to interrupt, M. Chairnman.

CHAI RPERSON HI LL: Sure. That's all right.
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MR MOY: There's, as you know, there -- there was
not a --

CHAI RPERSON HI LL: The prelimnary matters.

MR MOY: -- waiver. Yes, that's right, as to the
affidavit of posting and mai nt enance.

CHAI RPERSON HI LL: Ckay. So | don't -- | nean,
| guess -- well, | don't know. I nmean, | think that | can
go ahead and del i berate on this even though the affidavit of
posti ng and mai ntenance has been -- not been submtted,
because that -- the ANC has had the 30 days in order to
respond. | thought it was a pretty straightforward issue,
but the problemthat -- and I'mjust kind of going to vent,
| guess, | suppose. Like |l mean the affidavit of posting and
mai nt enance, like | nmean for these expedited review cases,
like unless it all seens to be kind of buttoned up, it's very
sonetines difficult. But, you know, | can go ahead and gi ve
at | east my opinion on this and t hen what ever you guys t hink,
you know, we can -- we can see in terns of that.

| think that, you know, the applicant did say that
they were to present at the 6/13 ANC neeti ng. | thought
that, again, it was a pretty straightforward issue, and I
didn't have a lot of coments concerning the -- the
application. | did think that the analysis that the Ofice
of Pl anni ng had provi ded was, you know, pretty concise. And

so | would be able to -- be able to vote in favor of this and
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also grant a waiver to the affidavit of posting and
mai nt enance given that the ANC has had their significant --
you know, their -- their anount of tinme to dothis. And this
Is just, you know, kind of, | think, a small project. So
what does anyone el se have to say?

VI CE CHAI R HART: It |ooks |ike, M. Chairman
that there is an ANC report now, which was filed yesterday,
so it was very late but it is -- we did receive it. I
understand that their neeting was on the 13th. So they voted
5-0-0 in -- in favor. They were a unani nous vote in favor,
and they do note that there was -- the applicant has -- in
the ANC report, the applicant has presented a letter of
support for the projects -- they don't say which -- fromthe
nei ghbor who owns and occupies the other half of the sem -
detached honme that they occupy. And the ANC has heard no
opposition from any nearby neighbors. So | think that that
just is helpful to kind of reiterate that waiving the
affidavit of posting and naintenance are fine. | guess
there's a notion -- we need to nmake a notion to accept the

ANC report as well, which is filed | ate?

CHAI RPERSON HI LL: Ckay. | thought we just
wai ved. | don't know. It was -- it was just kind of waiving
M5. LOVICK: Yes. You would -- it just wasn't --
it was just not as -- it was not within the seven days, so
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you can just waive that tinme-filing requirenent.

CHAI RPERSON HI LL: Ckay. So | nean is the Board
fine with waiving the tinme-filing requirenent for the ANC
report? | see everyone nodding so by consensus, |'ll say
that that's done.

Also, is the Board confortable with waiving the
affidavit of posting and nmai ntenance? GCkay. | see everyone
noddi ng, so we'll go ahead and that's al so by consensus.

And t hen does anyone have anything they'd like to
add in terns of the content?

COVWM SSI ONER MAY: Yes. First of all, M.
Chairman, | share with you the frustration of not having a
conpl ete case record and in a tinely fashion for an expedited
review. | nean, we set up the expedite review so that for
the cases that are really strai ghtforward, you got everything
in the file, and we can nake a decision, and it's not all
there. You know, fortunately, inthis case, | thinkit's all
not controversial so, you know, | don't know what good
venting about it now does, but at |least for the |lawers in
the room 1'Il register with themthat they should work wth
their clients. In this case, there's probably no | awer
i nvol ved, just the applicant.

The -- | think the nost inportant thing, though,
is that the -- when | read the affidavit of posting, it

i ndicated that it was posted for the required m nimumti ne.
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Soit'sthe filing that was | ate but the posting was on ti ne,
and | think that's the nore inportant thing, to nmake sure
that the notice was out there for the neighbors in case they
had concerns. So, therefore, I"'mwth you. | can vote to
approve this.

CHAI RPERSON HI LL: Gkay. Anyone el se?

MEMBER WHI TE: | just concur with nmy coll eagues.
| think they've net the criteria for special exception. |
was confortable with the report fromthe Ofice of Planning
that outlined how they net the criteria. There doesn't
appear to be any opposition or any type of undue i npact or --
on -- on the neighboring properties. So I would be in
support, too, M. Chair.

CHAI RPERSON HI LL: Ckay. G eat . And just to

reiterate -- Ms. John did you have -- and just to reiterate
what the Comm ssioner said, again, like | don't -- | don't
know why t hese affidavit of maintenance -- | nean did see now

the affidavit of maintenance here but why the affidavit of
posting, affidavit of maintenance seens to be |i ke, you know,
not in time or posted, you know, the -- | nean | think as --
as Conm ssioner May nmentioned, you know, it was posted for
the correct anount of tinme but just that -- only for the
expedi ted revi ew cases, because we don't have anybody to tal k
to. And so -- but anyway, okay. So I'll go ahead and nake

a notion to approve Application Nunber 20025 as capti oned and
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read by the Secretary and ask for a second.

VI CE CHAI R HART: Second.

CHAI RPERSON HI LL: Mbdtion nade and seconded. All
those in favor, say aye.

(Chorus of aye.)

CHAI RPERSON HI LL: All those opposed?

(No audi bl e response.)

CHAI RPERSON HI LL: Motion passes, M. My.

MR MOY: Staff would record -- excuse ne -- staff
would record the vote as 5-0-0. This on the notion of
Chairman Hill to approve the application for the relief

requested; seconded the notion, Vice Chair Hart; also in
support, M. John, M. Wite, and Conmm ssioner Peter May.
If that's five, then the notion carries.

CHAI RPERSON HI LL: ©Oh, great. Thank you, M. My.
|"mjust trying to get ready for the next one. Al right,
M. My, whenever you're ready.

MR, MOY: All right. The next case for decision-
maki ng, anot her expedited review case, i s Application Nunber
20039 of Elisa Hull, HUL-L, captioned advertised for
speci al exceptions under Subtitle D Section 5201 fromthe | ot
occupancy requirenents of Subtitle D Section 304.1, m ninmum
rear yard setback requirenments, Subtitle D Section 306. 2,
nonconform ng structure requirenents of Subtitle U Section

202.2, to construct a rear deck addition to an existing
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sem -detached principal dwelling unit, R 2 Zone at 6430 8th
Street NNW, Square 2976, Lot 2.

On this one, I'mlooking at the affidavits again,
| think we're good on the affidavit of posting under Exhibit
41. They admt the five days prior to hearing to submt the
affidavit and for the affidavit of maintenance under Exhi bit
42, which was submtted four days prior to the hearing when
the standard i s anywhere between two to six days.

CHAI RPERSON HI LL: Ckay. Al right. G eat.
Thanks. Is the Board ready to deliberate? kay. I mean
again, we did get everything we needed. However, we seemto
al ways get it at the last mnute still, and so |like |I don't
know why but, you know, we did get everything we needed
there. Every -- the record's conplete and so | thought that
we had all of the information with which, at least, | could
eval uate the application.

You know, this is, again, | think, apretty sinple
straightforward rear deck addition, and | would agree with
the anal ysis that the O fice of Planning has provided. DDOT

had no obj ection. ANC 4B was i n support and unl ess the Board

has anything else to add, | would be able to vote in favor
of this application. |Is there anything anyone el se has to
add?

(No audi bl e response.)

CHAI RPERSON HI LL: Okay. Going to nake a notion

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

17

t o approve Application Nunber 20039 as capti oned and read by
the secretary and ask for a second.

VI CE CHAI R HART: Second.

CHAI RPERSON HI LL: Mbdtion nade and seconded. All
those in favor, say aye.

(Chorus of aye.)

CHAI RPERSON HI LL: All those opposed?

(No audi bl e response.)

CHAI RPERSON HI LL: Motion passes, M. My.

MR MOY: Staff would record the vote as 5-0-0.
This is on the notion of Chairman H Il to approve the
application for the relief requested; seconded the notion,
Vice Chair Hart; also in support, M. John, M. Wite, and
Zoni ng Conmi ssi oner Peter May.

Ckay. The last item before the Board for
deci sion-making is Appeal Number 19950 of ANC 1C. This is
captioned as the Appeal fromthe deci si on made on Cct ober 26,
2018 by the Zoni ng Admi ni strator, Departnent of Consunmer and
Regul atory Affairs, toissue building permt nunber B1809516,
as anmended by revised permt nunber B1906933, to construct
a rear addition to an existing principal dwelling unit and
convert it to a flat in the RF-1 Zone at 2920 18th Street
N. W, Square 2587, Lot 490.

CHAI RPERSON HI LL: kay. Geat. Thank you. |Is

the Board ready to deliberate? GCkay. There's a couple of --
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or there's one prelimnary issue |I'd just kind of like to
talk through with the Board and then ask for, you know,
everyone's help in discussing this, particularly wth the
architects of our group today.

The -- there's a prelimnary matter about whet her
to incorporate the third permt and the revised draw ngs
concerning the top of the building. And if the revised
drawi ngs nake the -- the part of the rooftop el enent of the
appeal nobot. O at least that's what |'m kind of offering
here to the Board.

W asked at the end of hearing, fromthe -- the
peopl e that were presenting to us, revised plans about the
rooftop, sonme clarification, | guess, about the height issue
and so -- and whether or not -- and so I'm first talKking
about, you know, has everybody had a chance to kind of at
| east ook at that in ternms of the incorporating of the --
the third permt and the revised drawings? | nean, | think
t hat based upon ny | ooking at the drawi ngs, | think that --
that it is close enough to -- or not close enough -- | think
it's very simlar to what was there originally.

And so | think that | would be in favor of
i ncorporating the third permt and the revised drawi ngs into
the top of the -- for the top of the buil ding and, therefore,
| think that the part of the appeal that was for the rooftop

el ement woul d be noot. Does anybody have any thoughts on
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t hat ?

COW SSI ONER MAY: I would agree with you, M.
Chair.

CHAI RPERSON HI LL: Ckay. So then do | have to
make a notion or does that nean -- okay. So that -- okay.
wll, 1"l make a notion then. So OAG s noddi ng no, and

sonebody over here's nodding yes, so | don't know. So |I'm
goi ng to go. "Il make a notion to incorporate the third
permt and the revised draw ngs showng the top of the
bui | di ng because now | believe that that is going to settle
the issue in ternms of the top of the building and, therefore,
that part of the appeal is nbot and ask for a second.

MEMBER VWHI TE:  Second.

CHAI RPERSON HI LL: Motion nmade and seconded. All
those in favor, say aye?

(Chorus of aye.)

CHAI RPERSON HI LL: Okay. So now we're back to the
neat of the appeal or at |east now, you know, about the ---
the height. And does someone else want to help ne start?

COMM SSI ONER MAY:  1'1l go first. So thank you
for the opportunity. So first, let nme say | am very
synpathetic to the position of the ANC and what they were
trying to do and what they were trying to do is very
consistent with why the Zoni ng Comm ssion nade the changes

i n Zoning Comm ssion Case 17-18.
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But it is apparent to ne that this is clearly a
pre-17-18 case and the rules allow a manipulation of the
grade to establish a cellar. Furthernore, you can mani pul ate
the height of the ceiling of a cellar in order to make a --
or a basenent, drop the ceiling to make it a cellar. So |
don't -- | think it's, the cellar -- the existence of that
| onest floor as a cellar is a non-issue based on the rules
that are in effect on this case.

| also think that the building height issue is
resol ved because it is neasured fromthe existing grade to
the top of the building, and | agree with the explanation
fromthe property owner and DCRA that the existing grade is
established at the face of the building. The appellant has
argued that the stories are neasured fromthe -- the buil ding
hei ght nmeasuring point, but that is really only where you
count the stories from It's not -- and it's not anything
nore than that, and the cellar is a cellar. It's not a
story, so when you count, there are only three stories.

| agree -- so we already covered the -- the dormer
| Sssue. | think in the further subm ssions, the one
i nteresting point that was nade by the NACis that the Zoning
Adm ni strator has set the buil ding height nmeasuring point at
the front of the porch on a couple of other cases. However,
when you | ook at those cases, they are ones where there is

an areaway at the face of the building, and there's no real
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way to neasure the existing grade at the face of the building
when there's an areaway of that extent.

It seens to ne that neasuring fromthe front porch
in those circunstances nade sense, but it is not a rule that
you have to neasure at the front of the porch. To ne, it
woul d make sense to neasure at the front of the porch, but
since there's no clear guidance on this, | think that the
Zoni ng Adm ni strator was acting reasonably. So in the end,
| amnot in favor of granting this appeal, so that's pretty
much what | have to say.

VI CE CHAI R HART: Yeabh. | would agree with
Commi ssi oner May on this. Inlooking at it -- and | actually
came to the sane conclusion about the areaway issue when
| ooking at the natural grade, because that's kind of --
they're really only -- they're really kind of extending the
grade fromthe front of the stairs or porch basically to the
-- to the building, because there was no -- there was no
grade to be able -- that actually attached to the buil ding.
So it looked like they were doing it fromthe -- fromthe --
fromwhere the front of the porch was, but it -- but to ne,
it was nore of an extension of extension of the actual grade
fromwhere it was closest to the house. And that -- and in
t hose cases, because the areaway was there, then, you know,
that's where they using -- that's where the ZA was using the

measuring point from
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So it seened straightforward to ne and, you know,
as we continue to say that we -- while | understand the ANC
bringing up the other cases, we do | ook at and have to | ook
at kind of each case on its own nerits. And | just did not
think that the ANC s concl usions were the same concl usions
that | woul d draw about where this -- the kind of the issues
that they were raising regardi ng where the building height
measuri ng point was.

And actually, | realize that all of these things
are kind of connected to each other, or at | east sone of them
are connected to each ot her, because once you determ ne where
the building height neasuring point is, then you can
determ ne whether or not it violated the height limt, and
because | think that it -- that the ZA nade the correct
determ nation and as to where the buil ding hei ght neasuring
poi nt was, then the height limt is set fromthat. And | did
not think that they violated the height limt.

And for the reasons that Commi ssioner My
descri bed, the nunber of stories issue, | would agree with
his point of viewas well. So | would be voting to deny the
appeal as well.

MEMBER JCOHN: So M. Chairman, | agree wth
everything that's been said so far. | think that the
bui | di ng hei ght nmeasuring point is the crux of the i ssue and

dependi ng on how the Zoning Adm nistrator interpreted the
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regul ation, then all of the other issues would flow from
that, whether or not there is a story and where there's a
basenent and a cellar as opposed to basenent or a cellar.

So the -- | believe the Zoning Adm ni strator was
reasonable in determning that the point, as the rul e says,
the building height is neasured fromthe -- is the vertical
di stance neasured at the existing grade, the m d-point -- at
the md-point of the building facade closest to the street
l ot [|ine. And that's what | |looked at in comng to a
deci si on, because the facade is not the front of the porch,
and that's how | | ooked at it.

| also thought that in the subm ssions after the
hearing, there was a |ot of discussion about the fact that
the ANC believed that the Zoning Adm nistrator acted in a
arbitrary and capricious nmanner by not neasuring from the
front of the porch. And | don't think that's correct. There
were al so some cases cited. | believe that each case before
the BZAis determned on its own nerit, and as noted by sone
of nmy colleagues -- all of ny colleagues so far -- or sone,
the -- in this case, there's no areaway. And so there's a
difference between the cases cited and this one. And, you
know, at the end of the day, | believe that it makes sense
to have neasured the building height at the front of the
facade, not at the porch.

And | discounted the discussion and testinony
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about whether or not there was a berm and whether or not it
shoul d have been included, because there was no testinony
about what the existing grade was before and after. There
was a lot of talk, a lot of, you know, discussion about
seeing people pullingindirt and -- but nobody could testify
that the property owner -- or had any evidence that was
reliable that the property owner adjusted the grade.

It seens fromall of the evidence that the grade

was adjusted to aneliorate the flooding problens, which is

the very sane -- not -- well, not the very sane -- the
nei ghbors had been conpl ai ni ng about. So | don't think
that's really germane to the issue, but | thought that in
this case, | would not want to penalize the property owner

for sonething the property owner did not do, not that it's
appropri ate.

So based on that |ong statenment, | would support
di sm ssing the appeal .

MEMBER WH TE: Hopefully, | won't be too
redundant, but [I'Il just share some of ny thoughts.
Qobvi ously, the nmajor issue of the hearing is whether or not
t he project violates the nunber of stories because the | owner
| evel is not a cellar and should count as a story and puts
the building over the story limt.

And the other issue is whether the building

violates the height Iimt because the hei ght nmeasuring point
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was raised and should be located in front of the porch as
argued by the ANC i nstead of underneath the porch.

Regardi ng the cellar or whether the | owest |evel
of the building was a cellar defined in 11-B Section 100. 2,
as that portion of which is less than four feet above the
adj acent finished grade, this is kind of the major part of
the rule. So | -- part of the rule -- so determ ne whet her
or not the cellar is too high, the finished grade has to be
interpreted in the past to i nclude added beans or artificial
| andscapi ng or other alterations but don't really, you know,
matter that these particular aspects or soil or |andscaping
were added to the grade.

Regarding the building height, | |ooked at the
rel evant part of the rule which is to nmeasure -- which -- the
rule is 11.B Section 308.2, which is that you neasure from
t he exi sting grade at the m dpoint of the building facade of
the principle building that is closest to the street |ot
line. Soit's established inthe record that there's -- that
this is the relevant test here. But at the hearing, there
was di scussi on about whether or not the grade was altered.
And as ny col | eague i ndi cated, you know, the ANC was ar gui ng
that the -- that we should neasure from the front of the
porch instead of the building height nmeasuring point under
the porch. The owner is stating that the rule defines the

bui | di ng hei ght based upon the vertical distance neasured at
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the existing grade. So | believe that there was no error
her e.

There is a dispute about whether the grade was
altered, and the owner argues that the existing grade was
determned at the tinme the survey was conpleted. And the
present owner was not responsi bl e for previous changes to the
grade that were alleged by the -- in the ANC s testinony.
The owner argues that the existing grade i s whatever you find
at the tine that you file the actual building permt. And
the property owner testified, as | reviewed the record, that
he did not change the grade before conducting the survey,
whi ch was around August of 2018.

So there is some confusion about whether, you
know, whether or not DCRA directed any type of work at that
site. But based upon the information on the record and the
rul es, which | thought were pretty clear, to ne, that | would
deny the appeal because | believe that the ZA did correctly
neasure -- did the correct neasuring points for this
particul ar case. And also, | would also find that the cellar
i's under the four feet neasurenent, which neans that it woul d
not count as a story.

CHAI RPERSON HI LL: Okay. Geat. Thanks. | don't
have a lot to add, actually. I would agree with ny
col | eagues. | mean, | thought that the -- | didn't think

that the ZA acted arbitrary and capricious in ternms of how
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he came up with this decision. | mean, | thought that if
anything, the things that were submtted after the fact in
terns of howthe porch was neasured with the ot her cases that
were put forward, again, there was an areaway, and so that's
how the ZA was neasuring wherever that, the natural grade,
woul d have been to the buil ding.

In this particular case, they neasured from
under neath the porch because they could, and that was where
the land -- you know, the natural grade was. | didn't
believe that -- | nean, | thought that the survey was done
and t hen t he Zoni ng Admi ni strator nade his determ nati on upon
t hat survey.

Then after the fact again -- or not after the fact
-- then the applicant -- or |I'm sorry, the appellant was
argui ng that the grade was mani pul ated in sone fashion. |
don't think that there was any proof that the applicant
mani pul ated that grade. And then al so, however, since this
was the old rule, the grade could be mani pulated in order to
create a cellar. And so | didn't have -- really see an
argunent either way with that discussion | suppose.

And so | think that -- yes, just see if you guys
-- no, you guys covered everything that I was also witing
down. So I'm also going to be voting to deny the appeal.
So I'lIl go ahead and make a notion to deny the appeal of

19950 as captioned and read by the Secretary including the
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| ssue that we tal ked about in terns of including the third
permt and the revised drawi ngs to nake the rooftop el enent
or the dornmer part of the appeal noot and ask for a second.

VI CE CHAI R HART: Second.

CHAI RPERSON HI LL: Mbdtion nade and seconded. All
those in favor, say aye?

(Chorus of aye.)

CHAI RPERSON HI LL: All those opposed?

(No audi bl e response.)

CHAI RPERSON HI LL: The notion passes, M. My.

MR MOY: Staff would record the vote as 5-0-0.
This is on the notion of Chairman Hill to deny the appeal;
seconded the notion, Vice Chair Hart; also in support, M.
John, Ms. White, and Zoni ng Conmi ssi oner Peter My.

CHAI RPERSON HI LL: kay. Geat. Thank you, M.
Moy.

(Wher eupon, the public neeting was concl uded at

10:25 a.m)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




29

CERTI FI CATE

This is to certify that the foregoing transcript

In the matter of: Public Meeting

Bef ore: DC BZA

Date: 06-19-19

Pl ace: Wwashington, DC

was duly recorded and accurately transcribed under

ny direction; further, that said transcript is a

true and accurate record of the proceedings.

Court Reporter

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




