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PROGCEEDI-NGS
9:44 a. m

CHAI RPERSON HI LL: Let's cone to order. W're
| ocated in the Jerrily R Kress Menorial Hearing Room at
441 4th Street, Northwest. This is the March 27, 2019
public hearing of the Board of Zoning Adjustnent for the
District of Col unbia.

My nanme is Fred Hill, Chairperson. Joining ne
today is Carlton Hart, Vice Chair; Lesyllee Wite and

Lorna John, Board nenbers; and representing the Zoning

Commi ssion will be Rob MIler on one case and M chael
Turnbull on another -- for the rest of the day | should
say.

Copi es of today's hearing agenda are avail abl e
to you and are located in the wall bin near the door.
Pl ease be advised that this proceeding is being recorded
by a court reporter and is al so webcast |ive.
Accordingly, we nust ask you to refrain from any
di sruptive noises or actions in the hearing room \Wen
presenting information to the Board, please turn on and
speak into the mcrophone, first stating your nane and
honme address. Wen you're finished speaking, please turn
your m crophone off so that your m crophone is no | onger
pi cki ng up sound or background noi se.

Al'l persons planning to testify either in favor
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or in opposition nust have raised their hand and been
sworn in by the secretary. Also, each witness nust fil

out two witness cards. These cards are |ocated on the
tabl e near the door and on the witness table. Upon com ng
forward to the Board, please give both cards to the
reporter sitting to the table to ny right.

If you wish to file witten testinony or
addi ti onal supporting docunents today, please submt one
original and 12 copies to the secretary for distribution.
If you do not have the requisite nunber of copies, you can
reproduce copies on our office printer in the Ofice of
Zoning located across the hall. Please renenber to
collate your set of copies.

The order of procedure for special exceptions,
vari ances, and appeals is also listed as you cone into the
room The record shall be closed at the concl usion of
each case, except for any material specifically requested
by the Board. The Board and the staff will specify at the
end of the hearing exactly what is expected and the date
when the persons nust submt the evidence to the O fice of
Zoning. After the record is closed, no other information
shal|l be accepted by the Board.

The Board's agenda includes cases set for
decision. After the Board adjourns, the Ofice of Zoning,

in consultation with nyself, will determ ne whether a ful
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or sunmary order may be issued. A full order is required
when the decision it contains is adverse to a party,

I ncluding an affected ANC. A full order may al so be
needed if the Board's decision differs fromthe Ofice of
Pl anni ng' s recommendati on. Although the Board favors the
use of summary orders whenever possible, an applicant may
not request the Board to issue such an order.

The District of Colunbia Adm nistrative
Procedures Act requires that the public hearing on each
case be held in the open before the public pursuant to
Section 405(b) and 406 of that act. The Board nay,
consistent with its rules and procedures and the Act,
enter into a closed neeting on a case for purposes of
seeking | egal counsel on a case pursuant to D.C. Oficial
Code Section 2-575(b)(4) and/or deliberating on a case
pursuant to D.C. Oficial Code Section 2-575(b)(13), but
only after providing the necessary public notice and, in
the case of an enmergency cl osed neeting, after taking a
roll call vote.

The decision of the Board in cases nust be
based exclusively on the public record. To avoid any
appearance to the contrary, the Board requests that
persons present not engage the nenbers of the Board in
conversation. Please turn off all beepers and cell phones

at this time so as to not disrupt the proceeding.
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Prelimnary matters are those which relate to
whet her a case will or should be heard today, such as
requests for postponenent, continuance, or wthdrawal, or
whet her proper and adequate notice of the hearing has been
given. If you're not prepared to go forward with a case
today or if you believe the Board should not proceed, now
is the time to raise such a matter

Ms. Secretary, do we have any prelimnary
matters?

M5. ROSE: Good norning, M. Chairman, nenbers
of the Board. Staff has one nmain prelimnary matter which
i s Appeal Number 19950 of ANC 1C, which has been
rescheduled to May 8th, 2019 by consent of the parties.
The other prelimnary nmatters can be handl ed when we call
t he cases.

CHAI RPERSON HI LL: Ckay, great. Thank you, M.
Rose. (kay, everyone. Good norning. |If you plan on
testifying either in favor or in opposition, if you
woul dn't m nd standing, please, and taking the oath
adm ni stered by the secretary to ny left.

(Wtnesses sworn.)

M5. ROSE: You nay be seated and consi der
your sel ves under oat h.

CHAI RPERSON HI LL: Ckay. One last thing. As

far as the order that we're going to go in, we are going
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to go through the agenda in the way that it's in the bin
as you kind of cane in the door here. There's no changes.
W have a really full day today, and so we're going to try
to have -- we'll have lunch at sone point. | don't know
exactly when that is. And so that's it.

Ms. Rose, if you want to call our first neeting
case, which actually | amnot on, so I'll turn it over to
Vice Chair Hart.

M5. ROSE: That is Application Nunber 19722A of
Kline Operations. This is an opposition party notion to
stay BZA Order Nunber 19722 dated January 9th, 2019 for
speci al exceptions pursuant to 11 DCMR, Subtitle X,
Section 901.2; and under Subtitle C, Section 1502.1(c)(4)
for the penthouse side setbacks; and Subtitle |, Section
205.1, for the rear yard; and pursuant to 11 DCVR,
Subtitle X, Section 1000.1 for variances under Subtitle C
Section 901.1 for the nunber of |oading berths; Subtitle
C, Section 904.2 for the width of access aisle to the
| oadi ng berth; Subtitle I, Section 207.1 for closed court
di nensions; and Subtitle |, Section 612.4 fromthe fl oor-
to-ceiling clearing height requirenment to allow a hotel in
the D-4-R zone at prem ses 923 through 927 5th Street,
Nor t hwest, Square 0516, Lots 827, 828, 829, and 833.

VI CE CHAI RPERSON HART: Thank you very mnuch.

s the Board ready to deliberate? | can start. So as
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you're aware, one of the parties in opposition has
submtted a notion to stay the BZA order, as they are in
the process of an appeal at the District Court of Appeals.

The zoning regul ations descri be the process and
criteria that the Board nust use in order to determne if
granting a stay is warranted. The zoning regs state that
the Board shall grant a stay only upon finding that al
four of the followng criteria are present. And these
criteria are that the party -- the first is that the party
seeking the stay is likely to prevail on the nerits of the
appeal. The second is that irreparable injury will result
if the stay is denied. The third criteria i s opposing
parties will not be harned by a stay. And, finally, that
the public interest favors the granting of the stay.

So it's the Board's responsibility to determ ne
if all four of the criteria are present. The opposition
party submtted with its stay request, which is Exhibit
98, its rationale regarding how it neets all four criteria
and why it believes the stay should be granted. And the
applicant has also supplied its own view on whether the
opposition party has nmet the four criteria. This is in
Exhi bit 99.

So after reviewing this request and the
rationale, | amnot convinced that the opposition party

provi ded sufficient information denonstrating how t hey
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neet the second criteria regarding irreparable injury, how
irreparable injury will result if the stay is denied. And
| also note that the applicant has denonstrated that they
wll be harnmed by the stay because the appeal would | ast
for an unknown anmount of tinme, during which tine the
applicant would not be able to receive their building
permt, even though the BZA order has been conpl et ed.

So because of this, ny vote would be to deny
the stay since not all of the criteria, the four criteria
that | read, would not be able to be net. | think it's
fairly kind of straightforward to me, so |l'd |ike to hear
fromny other Board nenbers.

MEMBER WVHI TE: Yes. M. Vice Chair, | agree
Wi th your assessnment of the standard of review that's
spelled out in Subtitle Y, 701.3. As you stated, there
are four criteria. | agree with your assessnent of sone
of the points that you' ve made, neaning -- including your
point that if the stay were granted, there's really no
defined tinme line by which we would know when the appeal
woul d be resolved, and it could potentially create sone
harmto the applicant.

And also with respect to Section A of that
particul ar section, |I'malso not swayed that the applicant
-- the individual that's filing the notion for the stay

would likely prevail on the nerits of the appeal at this
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point. So | would concur with your assessnent that the
notion to stay shoul d be deni ed.

MEMBER JOHN: M. Vice Chair, this case was
argued over several hearings. There's a very full record.
And | believe that in order to prevail, as ny fell ow Board
menbers have stated, the applicant nust prevail on all
four criteria. So | believe that the record denonstrates
that the 450K is not likely to prevail on the nerits, that
nost of the argunents presented in the notion for a stay
were discussed and fully explored during all of the
heari ngs, and that the findings of fact and the record
support the Board's decision and that it was consi stent
with the Iaw and regul ations that were -- that apply.

| also believe that the applicant will be
harmed by granting the stay. As the applicant noted in
its opposition to the notion, it will be unable to start
the permt process, which is lengthy. And the applicant
al so understands that it would be proceeding at its own
risk.

So because the 450K, who is the npvenent in
this case, has not net its burden of neeting all four of
the criteria, | cannot support the notion.

VI CE CHAI RPERSON HART: (Okay. So hearing that,
| think I will nake a notion to, | guess, deny the notion

to stay for Application 19772 of Kline Operations. Do |
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have a second?

MEMBER JOHN:  Second.

VI CE CHAI RPERSON HART: Having heard a second,
all those in favor of the denial -- it seens odd -- say
aye.

(Chorus of aye.)

VI CE CHAI RPERSON HART: Any opposed?

Motion carries. O | think we have an
absent ee.

M5. ROSE: No, we don't.

VI CE CHAI RPERSON HART: kay. So then the
notion woul d carry.

M5. ROSE: Yes. Staff would record the vote as
3to0to 2 wththe notion by M. Hart, a second by M.
John, to deny the notion to stay the order of the Board.
Ms. White in support of the notion, M. Hood not present
not voting, and M. Hi Il not participating.

VI CE CHAI RPERSON HART: Thank you. | turn it
back over to you, M. Chairman.

CHAI RPERSON HI LL: Thanks, Ms. Rose. You can
call the next one whenever you'd liKke.

M5. ROSE: The next case for decision is
Application Nunmber 19936 of Matthew and Alicia Anling,
pursuant to 11 DCMR, Subtitle X, Chapter 9, for a speci al

exception under Subtitle D, Sections 1206.4 and 5201 from
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the rear addition requirenents of Subtitle D, Section
1206.3 to construct a third story and a rear addition to
an existing attached principal dwelling unit in the R 20
zone at prem ses 3617 T Street, Northwest, Square 1296,
Lot 338.

CHAI RPERSON HI LL: Okay. Thank you. [Is the
Board ready to deliberate? Okay. So | can start. W
heard this back on 3/13, and we asked for a shadow study
on the matter-of-right option versus what they were
proposing. W did receive that information.

The O fice of Planning had provided their
testinmony and was in support. The ANC was al so in support
but had concerns about the roof deck, but they did vote to
approve, but they did have concerns about the roof deck
and that we take a | ook at those concerns. DDOT had no
objection. The two i mmedi ate nei ghbors were in support.
There was sone opposition to this application.

After reviewing the record and the additiona
sun studies, | think I would agree with the analysis
provided by the O fice of Planning. | do not think that
the additional 11 feet fromthe nmatter-of-right 10 feet
causes an undue anount of shadow ng or detrinment to |ight
and air. | further do not think that the roof deck causes
an undue detrinent to privacy or that privacy would be

unduly conprom sed, as in the specific special exception
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criteria under D5201(b), privacy of use and enjoynent of
nei ghboring properties should not be unduly conprom sed.
So | do not think that the roof deck would unduly
conprom se the privacy of adjacent properties or the
properties in that area, and the neighbors -- actually the
adj acent nei ghbors were actually in support.

We did clarify with the applicant concerning, |
bel i eve, the one-to-one setback for the penthouse. So |
woul d be voting to approve and would ask ny fell ow Board
menbers if they have any commrent.

VI CE CHAI RPERSON HART: Only that 1'd note
that, after reviewing the case, | also believe that there
woul d be inpacts fromlight and air on the project, but,
after review ng the nost recent shadow study, | do not
bel i eve that these would be undue inpacts. | know they
provided a by right and the proposal in conparison to be
able to understand what that inpact would be if it were a
by-ri ght option versus the actual proposed devel opnent.

And 1'Il say that | did have sone reservations
about this because of the extent of the project in the
rear and particularly because, and | think | raised this
at the hearing, the southern facing -- any southern-facing
buil ding will have greater shadows in the rear and that
t hese shadows woul d be cast, of course, on the

nei ghbori ng, adjacent neighbors. And this could
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potentially be, you know, nore inpactful than if you had a
bui I ding that had a northern -- kind of faced to the
north.

So that being said, | |ooked at the by-right
and the proposed inpacts, at the sun study. | think this
was Exhibit 46. | felt that that was actually hel pful for
me to understand the extent of the inpacts fromthe -- the
difference between the by-right and the proposed project.

So all that said, | just thought that | would
be able to support the application because | felt that
t hey' ve provided sufficient information to denponstrate how
they neet the criteria for the Board to grant the speci al
exception, and I1'd be in support. So that's it.

MEMBER JOHN: M. Chairnman, | support the
application. | support the application based on the
record, and | agree with what ny fell ow Board nenber has
said. | also was convinced or persuaded by the shadow
studies, the last set, which did not show any significant
di fference between the by-right option and the option as
proposed. So based on that reason and the record, | wll
support the application.

CHAI RPERSON HI LL: Ckay, thank you. And | make
note that Board Menber Wite is not on this deliberation.
She's not on this case. But | amkind of -- since we're

bringing this up again and, you know, these continue to be
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nore and nore of these that we see and that there are
different even options that applicants are com ng forward
with in terns of these type of special exceptions, |
continue to think that we, as a board, deliberating about
what the inpact is on the shadow ng, you know, and that
you bring up a good point in terns of the southern facing,
and that's sonething that, you know, | think that is
another thing that we m ght think about as we kind of go
forward with these things.

But, okay, thank you. So in that case, I'll go
ahead and make a notion to approve Application Nunber
19936 as captioned and read by the secretary and ask for a
second.

VI CE CHAI RPERSON HART: Second.

CHAI RPERSON HI LL: Mbdtion made and seconded.
Al those in favor, say aye.

(Chorus of aye.)

CHAI RPERSON HI LL: Al those opposed?

The notion passes. M. Rose?

M5. ROSE: Staff would record the vote as 3 to
Oto 2 with anotion -- that is to approve the
application, with a notion by M. HIl, seconded by M.
Hart, with Ms. John in support of the notion, M. Hood not
present and not voting, Ms. H Il not -- M. Wite not

participating.
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CHAI RPERSON HI LL: Ckay. Thank you, Ms. Rose.

(Wher eupon, the above-entitled matter went off

the record at 10:03 a.m)

(202) 234-4433
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