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PROGCEEDI-NGS
(9:44 a.m)

CHAI RPERSON HI LL: Pl ease cone to order. W're
| ocated in the Jerrily R Kress Menorial Hearing Roomat 441
4th Street, NW This is the March 6th, 2019, public hearing
of the Board of Zoning Adjustnent for the District of
Col unbi a.

My nane is Fred L. HIl, Chairperson. Joining ne
today is Lorna John and Lesyllee Wite, Board Menbers.
Carlton Hart wll be here later as the Vice-Chair. Rob
MIller is sitting in on a decision for the Zoni ng Conm ssi on,
and then later on in the day we'll have Comm ssioner Peter
May.

Copi es of today's hearing agenda are avail able to
you and |located on the Wb and near the door. Pl ease be
advised that this proceeding is being recorded by a court
reporter and is al so Webcast |ive. Accordingly, we nust ask
you to refrain fromany disruptive noises or actions in the
heari ng room

When presenting information to the Board, please
turn on and speak into the mcrophone, first stating your
nanme and honme address. When you're fini shed speaki ng, pl ease
turn the m crophone off so that your m crophone is no | onger
pi cki ng up sound or background noi se.

Al'l persons planning to testify either in favor
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or in opposition nust have raised their hand and been sworn
In by the Secretary. Also each witness nust fill out two
W tness cards. These cards are | ocated on the tabl e near the
door and on the witness table. Upon comng forward to speak
to the Board, please give both cards to the reporter sitting
at the table to ny right.

If you wish to file witten testinony or
addi ti onal supporting docunents today, please submt one
original and 12 copies to the Secretary for distribution.
If you do not have the requisite nunber of copies, you can
reproduce copi es on an office printer inthe Ofice of Zoning
| ocat ed across the hall. Please renenber to collate your set
of copi es.

The order of procedures for special exceptions and
variances, as well as an appeal is also |isted as you cone
wal king into the door. The record shall be closed at the
conpletion of each case, except for any naterials
specifically requested by the Board.

The Board and the staff will specify at the end
of the hearing exactly what is expected and the date when t he
persons nust submt the evidence to the Ofice of Zoning.
After the record is closed, no other infornmation shall be
accepted by the Board.

The Board's agenda includes cases set for

decision. After the Board adjourns, the Ofice of Zoning in
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consultation with nyself wll determ ne whether a full or
sunmmary order may be issued. A formal order is required when
the decision it contains is adverse to a party, including an
affected ANC. A full order may al so be needed if the Board's
deci si on differs from the Ofice of Pl anni ng' s
recommendat i on.

Al t hough the Board favors the use of summary
orders whenever possible, an applicant nmay not request the
Board to issue such an order. The District of Colunbia
Adm ni strative Procedures Act requires that the public
heari ng on each case be held in the open before the public
pursuant to Section 405(b) and 406 of that Act.

The Board may, consistent with its Rules of
Procedures and the Act, enter into a cl osed neeting on a case
for purposes of seeking | egal counsel on a case, pursuant to
the DC O ficial Code, Section 2-575(b)(4), and/or deliberate
on a case pursuant to DC O ficial Code, Section 2-575(b)(13),
but only after providing the necessary public notice, and in
the case of an energency closed neeting after taking a roll
call vote.

The deci sion of the Board in cases nust be based
exclusively on the public record. To avoid any appearance
to the contrary, the Board requests that persons present not
engage t he nenbers of the Board in conversation. Please turn

off all beepers and cell phones at this tine so as not to
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di srupt these proceedings.

Prelimnary matters are those which relate to
whether a case wll or should be heard today, such as
requests for postponenent, continuance or wthdrawal, or
whet her proper and adequate notice of the hearing has been
gi ven.

If you're not prepared to nove forward with the
case today or you believe that the Board shoul d not proceed,
now is the tine to raise such a matter. M. Secretary, do
we have any prelimnary matters?

MR, MOY: Good norning, M. Chairman and nenbers
of the Board. Just a very quick announcenent as to today's
docket. We do have one application that has been w t hdrawn
by the applicant, and that is case application No. 19-851 of
Rupsha, R U-P-S-H A, 2011 LLC

QO her than that, there is several prelimnary
matters regardi ng requests for postponenents, but staff would
suggest that the Board address those when |I call the case.

CHAI RPERSON HI LL: Okay. Geat. Thank you. All
right. Good norning, everyone. W're going to basically
foll owthe neeting agenda and t he heari ng agenda t he way t hat
you see it as you kind of walk into the neeting here.

However, we are going to mx up the decision
agenda. W're going to take the first one -- I'mjust going

to switch them around, | forget what cones first but we're
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6
going to do the G useppe first, followed by The VIP Room

prelimnary matter neeting.

W're going to do application 19886 first,
followed by 12799 A. In terns of the hearing agenda, we're
going to followthe order in which you see in the bin as you
cane in. Anyone who's planning on testifying either in favor
or in opposition, if you wouldn't m nd standi ng and taking
the oath adm nistered by the Secretary to ny left.

MR MOY: Good norning. Do you solemly swear or
affirm that the testinony you' re about to present in this
proceeding is the truth, the whole truth and not hi ng but the
truth? Ladies and gentlenen, you may consider yourselves
under oath.

kay, with that, M. Chairman, the first of the
two cases for decision in the neeting session portion of
today's hearing is Case Application No. 19886 of G useppe and
Teresa Farruggi o, as anended for special exception under
Subtitle D, Section 1206.4 and 5201 from the rear addition
requi rements of Subtitle D, Section 1206.3, and under
Subtitle C, Section 1504 from the penthouse setback
requi rements of Subtitle C, Section 1502.1(b), and pursuant
to Subtitle X, Chapter 10, for variances from the front
setback requirenents of Subtitle B, Section 315.1(c) and
Subtitle D, Section 1205.2, and from the non-conform ng

structure requirenments of Subtitle C, Section 202. 2.
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This would construct a rear addition to an
existing attached principal dwelling unit, R-20 zone at
prem ses 3602 Prospect Street Northwest, Square 1202, Lot
838.

Al though this is before the Board for decision
maki ng, M. Chairman, there is in the record a request for
the Board to postpone or delay its decision fromthe party
I n opposition. That's in your case file record under Exhi bit
83.

CHAI RPERSON HI LL: Ckay. |Is the Board ready to
deliberate on the issues? (kay. | guess, just so the
audi ence knows, during the decision neetings we're just
deli berating up here, so we don't take any testinony, we
don't ask any questions, and there isn't any participation.
So there you go.

There's the prelimnary matter -- well, as the
Board renenbers, we took a lot of testinobny. The case went
on quite a bit in terms of what the applicant was trying to
do and the relief that, and the standards that they believe
that they met in order for us to grant the relief.

At the end of the hearing, or near the end of the
hearing, it seened as though there could be sonme novenent
bet ween the applicant and the party in opposition in terns
of the design.

And so we asked if the applicant had wanted to go
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back and see if there was a possibility of working with the
party in opposition to see if they could cone to a design
that woul d be nore, you know, the party in opposition m ght
have considered. Al right?

And so if the Board will recall, the Ofice of
Pl anning had submitted a report and was in favor of the
application in terns of that the applicant had net the
criteria for which us to grant the application.

And the ANC had basically submtted a report
asking us to take into account the light and air from the
nei ghboring properties, which is what we do anyway in terns
of within the standards. And they didn't rmake a deci si on one
way or the other, whether they were in favor or in opposition
to the application.

Since that tine, since the hearing there was a
revised drawings in terns of, | think it was the third fl oor
now, they cane, they're not going as far back, | think it was
24. 4 feet was what they were doing there in the third fl oor.
And then they needed additional relief, however, from the
one-to-one setback fromthe penthouse | evel for a bannister.

And so the couple of things that are before us --
and then in addition to that, as M. My had nentioned, there
is now a request for a postponenent from the party in
opposition so that they could have a better opportunity to

| ook at the plans that have been subm tted.
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I"'mkind of -- and I'"mjust sharing nowwth the
Board -- I'm kind of on the fence in ternms of the
post ponenent . Like, | think | have enough information to

render a deci sion.

However, part of this postponenent -- | nean,
again, since we don't take any additional testinony, there's
nothing we're going to be necessarily taking fromthe party
I n opposition in ternms of delaying this decision.

| suppose if there was anything that m ght have
happened from delaying this decision is that perhaps the
party in opposition and the applicant could actually cone
together to the point where the party in opposition mght,
you know, withdraw their opposition and then, therefore, the
project could nove forward at a nore speedy rate. You know,
if it were to, again, get approved.

So the postponenent was asked for because of, |
think, the party in opposition unfortunately had gone t hrough
some health issues and hadn't had an opportunity to really
take a | ook at the plans.

So, again, we're not asking for anything fromthe
party i n opposition, sothat's why | didn't necessarily take,
but | would also -- the other thing that possibly |eads ne
towards a little bit of a postponenent is that | don't think
that there's any additional notice that needs to be done in

terms of the one-to-one setback because that was already
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sonet hi ng that the ANC had had an opportunity to kind of | ook
at .

And | don't think that there's anything that now
the ANC or the Ofice of Planning would need further tine
for. However, it would be helpful, | suppose, that the
applicant could revise their burden of proof for the one-to-
one set back.

And so there's nothing there right now for the
one-to-one setback. The O fice of Planning Supplenental
Report, also fromthe additional -- the new design is also
in support of that design, as they were in support of the
design that had nore relief, or | should say it was a | arger
desi gn.

So that being said, | can kind of go either way.
And so |I'm just going to let it up to, in terns of the
post ponenent, | nean, we can deliberate now or if you think
that, you know, and | don't know, M. My, was there an
actual request for howl ong t he post ponenent request was for?
| can't renmenber in the record.

MR MOY: Yes. No earlier than April 17th. So
any tine after the 17th of April.

CHAI RPERSON HI LL: So that's |ike six weeks away.

MR, MOY: April 17th. Yes.

CHAI RPERSON HI LL: And | can see people raise

their hands. |If | took testinony then |I'd be reopening the
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hearing, and it gets ne into a whole other thing.

' ve been here | ong enough nowthat | tried to do,
or | thought we could do it in the beginning and then | was
corrected by the Ofice of the Attorney CGeneral again that,
you know, we're basically reopening a hearing and so |
shoul dn't be doing that.

And so, otherwise, it makes a whole | ot of sense
in terms of being efficient to ne, but so April. So that's
like a nonth, | nean, it just seens like it's a long tine
away, for ne, just to, you know, have sonebody have the

ability to | ook at plans.

But | don't know what the other -- like | said,
| can deliberate today, or | can postpone it a little bit
| onger so that the person -- | don't know what April 17th is

all about. So does anybody have any thoughts?

MS. JOHN: M. Chairman, in the staff notes | saw
that the Board requested party responses. | don't know if
that is an error. So if party in opposition is saying that
he hasn't been able to | ook at the plans and to respond t hat
m ght be a basis for granting the postponenent.

VMEMBER WH TE: M. Chair, | could probably go
either way as well, but as Ms. John just stated, | think it
i s reasonable to give the opposition party some opportunity
to weigh in on the revised drawings. But | believe that the

O fice of Planning is still supporting the application.
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But in terns of the postponenent, | would like to
maybe give a little |eeway. | don't think the case
necessarily needs to be re-noti ced because t he nei ghbors have
been actively engaged in the issues. Perhaps we could give

additional tinme, but not necessarily six weeks.

MR MLLER  Thank you, M. Chairman. | support
the request for postponenent. | think it's a reasonable
request, and | look at it also in conjunction with the fact

that the special exception relief for the penthouse setback
was not noticed, even though the plans always showed that
guardrail where it is without being set back one-to-one.

So | look at the postponenent as an opportunity
to correct that lack of notice. And if the April 17th date
is less than what the normal notice is, then | think that
that's fine. W can grant, we can wai ve what ever the nor nal
notice would be for that special exception.

But | think it's an opportunity to correct that
notice deficiency and al so an opportunity for the applicant
to submt a burden of proof statenent as to why the special
exception for the penthouse setback is needed. And also an
opportunity for the applicant to continue to work with the
party in opposition.

|"'mappreciative that they did revise the design
to make it | ess extensive than it previously was, | think by

about ten feet. But there's sonme confusi on. | think that
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the party in opposition has about the actual nunber of, how
far it does extend back.

The O fice of Planning had one nunber of 24-
sonething, and | think the opposition saw 22 on one of the
pl ans. So maybe it's an opportunity for the applicant to
clarify with OPM wth the party in opposition exactly how
far back it would go, and naybe cone to sone agreenent where
the party in opposition would w thdraw.

So having said all that, | am supportive of both
t he postponenent to April 17, and to noticing the special
exception relief required and having the applicant submt a
revi sed burden of proof -- not a revised burden of proof --
a burden of proof statenent that hasn't been submitted yet
for that special exception relief and naybe have sone further
di al ogue with OP and the applicant to reach agreenent al
around. So that's where | am

CHAI RPERSON HILL: Ckay. \Wihen are you with us
agai n, Conm ssioner Mller?

MR MLLER | don't know, but | always conplicate
your schedul e.

CHAlI RPERSON HI LL: Ri ght . No, | under st and. |
appreci ate that.

MR MLLER O wusually.

CHAI RPERSON HI LL: Do you know when you're -- |

mean, | don't think with the postponenent, | just think it's
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pretty far out there. | nmean, and so, you know, | don't
know, you know, | nean, that's still another six weeks out.
MR MLLER | don't know ny schedul e.

CHAI RPERSON HI LL: And --

MR M LLER: | don't know ny schedule, but ['lI
cone whenever you schedule it.

MR MOY: | don't have any Ilisting for the

Comm ssioners after the end of April.

MR MLLER 1I'll be here whenever you schedul e
it, or 1'll be here to deliberate today if you're ready to
do that.

CHAI RPERSON HI LL: Then what's on the table here
againis just -- and, | nean, and | don't, we can, and this

is why | don't think this is particularly efficient for us
at times. | nean, the parties are here and so, you know, |
coul d have a discussion with the parties, but we are unable
to do that right now.

In ternms of if the parties have any questions
about anything they can check with the Ofice of Zoning
across the hall and/or reach out to M. My in terns of any
guestions you m ght have about what's been going on in terns
of deliberations.

And, again, the only thing that I was struggling
with right now was just when to conme back. Like, | don't

understand why the April 17th date was put forward. | f
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Conmm ssioner MIler knew that he was back here before then,
that's the date that | wouldn't necessarily have schedul ed
this deliberation.

| do think that the applicant has nade a very good
faith effort to change the design in a way that is nore
accommodating to the nei ghbors, and, you know, | nean, | was
ready to deliberate on the original application. And so,
yes, so then | guess we'll go.

I mean, Conmm ssioner MIller is offering up the
17th, and so does anyone have any comments? We'Ill go with
the 17th?

MS. VH TE: M. Chairman, | thought | heard the
Commi ssi oner say that he could acconmopdat e our schedul e, so
i f we t hought maybe an earlier date woul d nove t he case al ong
then we would accomopdate that. | don't know if [|'m
m squoti ng the Comm ssi oner?

CHAl RPERSON HI LL: Ckay. Yes. I mean,
Commi ssioner Mller 1is accurate. And | guess now ny
continued discussion with this is that if the party in
opposi tion actually thought that they needed until that tine
to | ook at whatever they needed to | ook at -- because, again,
| don't know, | guess | don't know what the health i ssues are
-- and that there could be a possibility that if the party
in opposition were able to withdraw their opposition, it

woul d allow the applicant to possibly get a sumrary order
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rather than a full order.

And so the ability to get a sunmary order is a
matter of days, whereas the ability to get a full order is
however | ong that seens to be running, which is substantial.
However, M. My, do you have a suggestion?

MR MOY: Well, | was going to add, segueing on
Ms. John's coment, not knowi ng anyt hi ng begi nning with My,
M. MIller is back on April the 3rd, which would be a couple
of weeks earlier. | know | nessed you up just now.

CHAI RPERSON HI LL: Al right. GCkay. So listen,
yes. Solet's gowth April the 3rd. Ckay? And let's all ow
time for the applicant to try and work with the party in
opposition, see if they can satisfy any questions.

Again, as |'ve nentioned before, | think that the
applicant has made a good faith effort to change this design
in a way that could be nore acconmodating to the nei ghbors.

The origi nal design that we had gone t hrough was,
you know, the analysis that the Ofice of Planning had
provided that -- |I'mnot saying we necessarily vote with the
Ofice of Planning -- but that it did support the original
application. Right?

And so at the end of that testinmony -- and it was
a long hearing -- at the end of that hearing, the applicant
and the party in opposition seenmed to be able to work

t oget her.
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So if, you know, again, if the applicant could
work with the party in opposition and see if they could get,
you know, clarity on what's going on, and if they could get
the party in opposition to, you know, whatever, if the party
I n opposition was satisfied and wthdrew their opposition,
then they could possibly get a summary order.

So at least that's sonething that it could be
hel pful if we were to approve this. So, M. My, all that
then, | guess the Board seens satisfied with April 3rd?

MR MOY: April 3rd.

CHAI RPERSON HI LL: Okay. Geat. And M. Ml ler,
you' Il be back here on April 3rd, and so that way we don't
have to keep bringing you back and forth, back and forth.
So we'll go ahead and postpone it until April 3rd. OAG has
a comment ?

M5. NAGELHOUT: | just wanted to clarify. Are you
doi ng additional notice or not?

CHAI RPERSON HI LL: | don't think that -- it seens
as though the Board is satisfied with the anount of notice
t hat has gone on for the one-to-one setback, and so we're not
requiring additional notice. Okay. Al right?

Okay. Al right, M. My, sothat'sit. Sowe're
doing that April 3rd. And M. MIller, you' re done with us.
Correct?

MR. M LLER: Yes.
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CHAI RPERSON HI LL: Thank you. All right, M. My,

I f you could call our next decision case.

MR MOY: Yes, sSir. Thank you, M. Chairnman.
This is the last in this session. This goes to Case
Application No. 12799 A of The VIP Room Let ne read this
caption advertised for nodification of significance to
Condition No. 1 in the BZA O der No. 12799, in order to
permt the sale and storage of alcohol at the conmmerci al
establishnent inthe MJ3 zone. This is at prem ses 6201 3rd
Street Northwest, Square 3342, Lot 813.

This is before the Board because a prelimnary
matter where the applicant is requesting prior to noticing
of the case, the Board wai ved the standard tine line for a
hearing date to all owthe case to be heard on March t he 20t h,
2019. And that is according to the filing under Exhibit 36.
So that's what is before the Board.

CHAI RPERSON HI LL: Ckay. |Is the Board ready to
deliberate? Okay. | can start. This particular case has
gone on for a little while in ternms of it started as a
nodi fi cati on of consequence, which we then thought shoul d be
a nodification of significance.

I"'min favor of waiving the tinme period. | nean,
| think that all the different parties have been notifi ed.
| nmean, the record, we have a lot of information from the

comruni ty.
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This particular applicant has been to two
di fferent ANC bodies. It was once before the ANC before an
el ection, and then it went back again before the ANC for the
second el ecti on.

And | also believe that the applicant has shown
good cause for use to grant the waiver, and |I'm ready to
schedul e the hearing. Wat does anyone el se think?

MEMBER WHI TE: Yes, M. Chair. Yes. | agree with
your comments that this has been kind of a |l engthy case and
that | did agree that it needed to be reclassified as a
nodi fi cati on of significance.

They' ve asked to waive the noticing for the case
to be heard on March 20th. | don't know if that works, but
under Subtitle Y204.5, the time periods can be reduced or
extended by the Board for good cause with a notice to al
parti es or announcenent on the record.

So | think they've net that standard, and the
record, even though we're not really getting into the nerits
of the case, the community and the ANC have been noticed
regardi ng the underlying nodification request.

And | recommend that we waive the timng
requi renment based on good cause and set this for a hearing,
hopeful ly sometine this nonth.

MEMBER MAY: So I'msorry. Wen would the notice

actually be made public? | nean, if we said, yes, let's set
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it on the 20th, when would there actually be public notice?

MR, MOY: I"'mtrying to renenber. I think the
public notice -- | need to check the record. |'mthinking
It probably would have to go out today.

MEMBER MAY: |t would go out today?

MR, MOY: Yes.

MEMBER NMAY: kay. | nmean, today would be
margi nally acceptable if it were two weeks' notice. | nean,
| would think it would need to be nore than that.

And | would prefer that it be at |east 30 days,
because even though there are people who are well aware of
it, 1"mnot sure that everybody in the nei ghborhood is fully
aware of it because it was never required that they be fully
notified. So | think 30 days woul d be appropri ate.

CHAI RPERSON HI LL: Ckay. So you're in opposition
to waiving the --

MEMBER MAY: No. |It's normally a 40-day notice
requirenent.

CHAl RPERSON HI LL: Okay.

MEMBER MAY: So, | nean, |'d be okay with going
to down to 30 or sonething that approxi mates that.

CHAl RPERSON HI LL: Ckay.

MEMBER MAY: But | wouldn't be ready to go down
to what could naybe be 14 days.

CHAI RPERSON HI LL: GCkay. So, all right, what does
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M5. WHI TE: M. Chairman, 30 days is acceptable.

MEMBER HART: | think we need sone notice, but two

weeks or 30 days, either one is fine.
CHAI RPERSON HI LL: Ckay. M.

here agai n?

May, when are you

VMEMBER MAY: |'"'m not actually here until Apri
17t h.

CHAI RPERSON HI LL: Ckay. So that's nore than
that. So if we did 30 days' notice -- well, let's back up.

What was the first, how did we get to the 20th? Was that

what was requested?

MR, MOY: My understanding was the attenpt was to

schedul e a hearing before the end of March.

O herwi se, we're

getting closer to the 40 days, which would take us into

April, this case would be April the 10t h,

40 days.

whi ch give us the

If we do a 30, then we're looking at April the

3rd. O if youwant todoalittle bit shorter than 30 days,

then we're | ooking at March 27. But for the 30 days, | would

think to include 30 days plus, it would be April 3rd. [|I'm

sorry. Did | nuddle that?

CHAI RPERSON HI LL: No, no. That's all right. |

was just thinking. So you're at 30 days.

-- |1 mean, | think that, | nean, again,
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we' re goi ng back to the scheduling. | think that the parties
have been, | think everybody's been noticed. |I'mfine with
what ever day that we do now.

Comm ssi oner May i s speaking again of 30 days for
the notice that would take us to April 3rd. |Is that correct,
M. My?

MR MOY: Well, it would be -- if we go 30 days
it would be April the 6th. So it would be a little bit
shorter than the 30 days if we do April 3rd. If we do the
full 30 days, then we're |ooking at April 10th.

CHAI RPERSON HI LL: GCkay. So Conm ssioner My, at
| east, seens to be okay with the April 3rd date. At |east
that's what | see from his reaction. So let's go ahead
It's only a week after what was originally kind of thought
we were going to do. So let's do April 3rd. Ckay?

MR, MOY: Done.

CHAl RPERSON HI LL: Ckay.

(Wher eupon, the above-entitled matter went of f t he

record at 10:16 a.m)
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