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PROGCEEDI-NGS
9:42 a. m

CHAI RPERSON HI LL: The hearing will please cone
to order. Good norning, |adies and gentlenen. W're
| ocated in the Jerrily R Kress Menorial Hearing Room at
441 4th Street NW

This is the January 30, 2019 public hearing of
t he Board of Zoning Adjustnent of the District of
Col unbi a.

My nane is Fred Hill, chairperson. Joining ne
today is Carlton Hart, vice chair, Lorna John, board
menber, and representing the Zoning Comm ssion is Peter
May.

Copi es of today's hearing agenda are avail abl e
to you located on the wall bin near the door. Please be
advi sed this proceeding is being recorded by a court
reporter and is al so webcast |ive.

Accordingly we nust ask you to refrain from any
di sruptive noises or actions in the hearing room \Wen
presenting information to the board please turn on and
speak into the mcrophone first stating your nanme and hone
addr ess.

When you're finished speaking please turn off
t he mi crophone so that your m crophone is no | onger

pi cki ng up sound or background noi se.
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Al l persons planning to testify either in favor
or in opposition nust have raised their hand and been
sworn in by the secretary.

Al so, each witness nmust fill out two w tness
cards. These cards are |ocated on the table near the door
and on the witness table.

Up comng forward to speak to the board pl ease
give both cards to the reporter sitting at the table to ny
right.

If you wish to file witten testinony today or
addi ti onal supporting docunments today please submt 1
original and 12 copies to the secretary for distribution.

| f you do not have the requisite nunber of
copi es you can reproduce copies on an office printer in
the Ofice of Zoning |ocated across the hall. Please
remenber to collate your set of copies.

The order of procedures for special exceptions
and variances pursuant to -- the order of procedures for
speci al exceptions and variances are also |isted as you
come wal king into the hall -- the roomthere on the right.

The record shall be closed at the conclusion of
each case except for any materials specifically requested
by the board.

The board and the staff will specify at the end

of the hearing exactly what is expected and the date when
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t he persons nust submt the evidence to the Ofice of
Zoni ng.

After the record is closed no other information
shall be accepted by the board.

The board's agenda includes cases set for
decision. After the board adjourns the Ofice of Zoning
in consultation with nyself wll determ ne whether a ful
or sunmary order may be issued.

A full order is required when the decision it
contains is adverse to a party including an affected ANC.
A full order may al so be needed if the board' s decision
differs fromthe Ofice of Planning s reconmendati on.

Al t hough the board favors the use of summary
orders whenever possible an applicant may not request the
board to issue such an order.

The District of Colunbia Adm nistrative
Procedures Act requires that the public hearing on each
case be held in the open before the public pursuant to
section 405(b) and 406 of that act.

The board may consistent with its rules and
procedures and the act enter into a closed neeting on a
case for purposes of seeking | egal counsel on a case
pursuant to D.C. Oficial Code section 2-575(b)(4) and/or
del i berating on a case pursuant to D.C. Oficial Code

section 2-575(b)(13) but only after providing the
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necessary public notice and in the case of an energency
cl osed neeting after taking a roll call vote.

The deci sion of the board in cases nust be
based exclusively on the public record. To avoid any
appearance to the contrary the board requests that persons
present not engage the nenbers of the board in
conversation

Pl ease turn off all beepers and cell phones at
this time so as not to disrupt this proceeding.

Prelimnary matters are those which relate to
whet her a case will or should be heard today such as
requests for postponenent, continuance or w thdrawal, or
whet her proper and adequate notice of the hearing has been
gi ven.

If you're not prepared to go forward with the
case today or if you believe that the board shoul d not
proceed now is the tine to raise such a matter.

M. Secretary, do we have any prelimnary
matters?

MR, MOY: Good norning, M. Chairnman, nenbers
of the board. | have a brief announcenment. The first is
clarification on what's before the board in today's
docket .

Appeal nunber 19877 and 19895 of ANC 3C and

Nei ghbors for Responsive Governnent has been w t hdrawn by
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t he appel |l ants.

Secondl y, application nunber 19899 of AMW
| nvest nents has been postponed, rescheduled to March 27,
20109.

And case application nunber 19897 of Col oma
Ri ver Capitol has been postponed and rescheduled to
February 27, 20109.

QO her than that there are sone prelimnary
matters but staff would suggest that the board address
those when | call each case separately.

CHAI RPERSON HI LL: Ckay, great. Thank you, M.
Moy. So good norning, everybody. Sorry we're getting
started a little late. The cold kind of put a little kink
in sone travel plans.

W're going to follow -- just so everybody
knows we're going to follow the agenda the way that you
see it from-- we're not changing anything in ternms of the
order fromthe neeting cases as well as the hearing cases.

| f anyone is here planning to testify if you
woul dn't m nd pl ease standing and taking the oath
adm ni stered by the secretary to ny |left.

MR MOY: O even if you think you m ght
testify.

CHAI RPERSON HI LL: Yes, if you think you m ght

have anything to say it doesn't matter, just go ahead and
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take the oath here adm nistered by the secretary to ny
left.

(Wher eupon, the witnesses were sworn.)

CHAI RPERSON HI LL: M. My, you can call our
first case whenever you |ike.

MR MOY: Thank you, M. Chairman. So in the
public decision neeting session the first before the board
I s an expedited review request for case application nunber
19893 of El deridge Nichols and Lauren Sant abar.

Captioned and advertised for special exceptions
under subtitle E section 5201 fromthe | ot occupancy
requi rements of subtitle E section 304.1 rear yard setback
requi rement subtitle E section 306. 1.

This woul d construct a rear deck addition to an
exi sting attached principal dwelling unit. RF-1 zone.
This is at 1210 Maryl and Avenue NE square 1005 | ot 80.

CHAI RPERSON HI LL: Ckay. Thank you, M. My.
|s the board ready to deliberate? Gkay. | can start.

Really after reviewing the record and the
application | agree with the Ofice of Planning and their
analysis. | agree that they neet the standards for us to
grant the special exception.

| also agree with the report that was provided
by the ANC. I'mglad to see that they're in support, but

| do agree with their recomrendati on as well as DDOT.
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| don't really have anything particular to add
other than that. Does the board have anything they'd |ike
to add?

Al right, in that case I'mgoing to go ahead
and nmake a notion to approve application nunber 19893 as
captioned and read by the secretary and ask for a second.

VI CE CHAI RPERSON HART:  Second.

CHAI RPERSON HI LL: Mbdtion nmade and seconded.

Al those in favor say aye.

(Chorus of ayes)

CHAI RPERSON HI LL: Al those opposed? Motion
passes, M. My.

MR MOY: Staff would record the vote as 4-0-1.
This is on the notion of Chairnman Hill to approve the
application for the relief requested. Seconding the
notion Vice Chair Hart. Also in support Ms. John and M.
Peter May. And we have a board nenber not present with us
today. The notion carries.

CHAI RPERSON HI LL: Thank you, M. My. You can
call the next case whenever you can.

MR, MOY: Al right, that would be case
application nunber -- or rather 12099A of the VIP Room
captioned for a request for a nodification of consequence
to condition nunber 1 in BZA order nunber 12799 in order

to permt the sale and storage of al cohol at the
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commerci al establishnent in the MJ 3 zone.

This is at 6201 3rd Street NWsquare 3342 | ot

813.

CHAI RPERSON HI LL: Ckay. |Is the board ready to
del i berate? GCkay. I|I'mgoing to go ahead and start if
you'd I|ike.

At the |ast hearing the board determ ned that
the request net the definition for nodification of
consequence and we had asked for the ANC to weigh in, or
at | east give an opportunity for the ANC to weigh in.

We have received their feedback and they are in
support of this nodification.

W also did have a |l ot of testinony in terns of
in the record for both support and opposition to this
application. | thought there was -- there was a | ot of
personal letters in support and sone in opposition. |'m
glad we got so nuch information with the community.

At this point, however, | amin agreenment with
the Ofice of Planning's report and would be in support of
t heir anal ysis.

One thing that they did, the Ofice of Planning
menti oned was there was a condition that -- concerning
ABRA.  And in my opinion in ternms of the condition it
seens |ike they'Il have to go through ABRA either way.

And so | wouldn't want to put a condition on
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that in terns of this application because |I think they
have to go through ABRA.

So basically based on the information in the
record I'min support of the application, the
nodi fication. Does anyone have anything they'd like to
add?

COMW SSI ONER MAY: Yes. M. Chairnman, | hate
to be a problemin this case.

First of all, we don't actually have evidence
of the ANC voting in favor of this, at |east that's not
what | saw in the record and | just checked with M. My
and couldn't tell me that.

We did receive sone additional information that
was hel pful. A lot of it pointed back to the previous
i nf ormati on.

| went back and | ooked through and reread
everything in this record. And the nore | read it the
nore troubled I amby it.

The original approval included conditions that
it appears may not have been net over time. The
ci rcunst ances.

| mean, one of the conditions was that it's --
it was not transferrable and yet it was transferred from
the original holder of the approval.

It was not conditioned on having 19 parking
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spaces but at the tine it was approved there were
supposedly 19 parking spaces. Now there are sonething
like five.

There are a whole set of issues that go back to
that original case that | think |l end credence to the
| ssues that have been raised by the community.

Not to say that | am opposed to this. | have
not concluded that |'m opposed to granting this change of
conditions, but | have becone nmore convinced that this iIs
a nodification of significance and that the board should
consi der public testinony before comng to a concl usion
about it.

There was a |l ot of information that was
received and | think sone very inportant positive
testinoni als about the operator of this facility. And |
think that's very good.

We al so had sone to say the | east strange
subm ssions with odd cormments in them about -- not just
about -- well, about how this whole thing cane to pass and
peopl e casting aspersions on the opposition. And | think
I n i nappropriate ways.

So | do feel like |I need to hear directly from
the community on this. And again |acking an actual ANC
report to which we could give great weight | am not

inclined to nove forward to approve this.
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So I don't know what the rules are and whet her
we can nove sonething fromnodification of consequence to
a nodification of significance, whether it takes a single
menber objecting as it does wth a mnor nod, or whether
It's sonething that we all have to vote on.

But that's where | stand at this noment. |
mean, | really was hoping that we woul d get an endor senent
fromthe ANC that was clear and that we coul d understand
all this. But it just raised nore questions for ne. It

was very troubling.

CHAI RPERSON HI LL: Ckay. Well, | apologize.
m sspoke. | got information that the ANC had voted in
favor and so -- but | agree that it's not here in the
record.

However, I'mstill fine where | am But what
do the other board nenbers -- and if OAG can | ook and see

i f one person can nove it off of the nodification of
consequence to nodification of significance which then has
a hearing, or if it has to be a vote. And | guess you're
| ooking at that, is that correct? Al right.

Q her than that does anyone el se have t houghts?

VI CE CHAl RPERSON HART: Yes. | nean, | would
have |iked to have understood what the ANC has, where they
kind of are in this.

| understand that they had a letter, or at
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| east had a vote on it, but we don't have that vote in our
exhibits and it makes it harder to base -- and we have
peopl e that are in support and people that are in
opposition to this.

And so I'mat a -- sonmewhat of a crossroads in
ternms of if we had gotten the ANC letter and they were in
support then again |ike Comm ssioner May said we coul d
have been seeing that and giving that great weight.

But it's hard to -- it's hard right now to just
say sure if | don't have that letter in hand. And so |'m
just trying to see where we end up with this. So those
are thoughts. | knowit's not necessarily hel pful one way
or the other but it's where | am

MEMBER JOHN: So, M. Chairman, | reviewed the
record and | was unclear as to why this particul ar
provi sion was put in the order.

And | wasn't sure how it related to the zoning
issue. In ny viewthis is a matter for ABRA. | nean,
ABRA has the resources to determ ne whether a particul ar
establ i shnent should be able to serve al cohol or operate
as sonme of the opposition says as a tavern.

The issues that right now liquor is consunmed on
the prem ses. So whether it's purchased outside on the
street or through advance tickets or sone other nethod

there is al cohol being served on the preni ses.
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So | was inclined to approve the request and
send it back to ABRA for themto nake a determ nation if
this is an appropriate facility for serving alcohol. So
that's where | was.

| don't think that the BZA should be in the
m ddl e of that dispute. And that was ny common sense Vi ew

of the matter.

CHAI RPERSON HI LL: Okay. | just want to see if
sonebody's going to get the phone. It's sonebody calling
in.

MR RITTING | reviewed the regulations and |

have an answer to M. May's questi on.

CHAl RPERSON HI LL:  Sure.

MR RITTING Subtitle Y 703 --

CHAI RPERSON HI LL: Just pick it up and hang it
up.

MR RITTING -- states that any nenber of the
board may renove any itemfromthe consent cal endar for
any reason. So if only one nenber of the board wants it
removed fromthe consent cal endar and have it heard as a
nodi fication of significance that's sufficient. That's
the answer. You don't need to vote on it.

CHAI RPERSON HI LL: Ckay. | was torn at the
begi nni ng when we were tal king about this the first tine |

suppose. And | know that sonme of us were, right, which is
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that whether or not this was a nodification of consequence
or whether it was a nodification of significance.

And so once we got past that point then -- and
| agree, |I'mnot disagreeing with you, Conmm ssioner My,
in terns of your opinion that we don't have sonething from
the ANC and we did want sonething fromthe ANC.

My di sappoi ntnent | suppose is that if we were
going to do this it would have been better had we done it
the first tinme. Then we're back here having a hearing.

So we are now going to have a hearing. And if
we have a hearing now how does that work?

MR RITTING There's a rule 703.13(a) that
says that once you've determ ned that a request is
actually a nodification of significance in which case an
application for such a nodification nmust be filed pursuant
to subtitle Y section 704. So that puts the burden on the
applicant to file the nodification of significance request
I n accordance with that rule.

CHAI RPERSON HI LL: Ckay. So, do we have to
make a notion or anything or that's just?

MR RITTING Well, it does say that at the
request of a single board nenber you can renove the item
fromthe consent cal endar.

So if M. May, | don't knowif he formally

stated it, but if he states that he wants it renpved from
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t he consent calendar that's the end.

COW SSI ONER MAY:  Perhaps | should restate.
And | wll respond to sone of the other concerns.

| agree absolutely if we were going to nake
this a nodification of significance we shoul d have deci ded
that last tinme around. And I'msorry |I did not nmake a
bi gger issue of it.

It was the very first thing | wote in ny notes
Is that this probably should be considered a nodification
of significance. | went along and that was a m st ake.
shoul d have stuck with my original inpression of it.

| think that this is very clearly and
absolutely a matter for the Board of Zoning Adjustnent and
not one that we can sinply |eave to ABRA

Deci si ons about serving al cohol go beyond the
guesti on of whether alcohol is served and go into the
guestions of how many people will be there, what the hours
of operation will be and so on.

And those are things that are commonly dealt
with in zoning cases and BZA cases. So | think this is
very much in the domain of the BZA to weigh in on this
condi ti on.

Again, | would point to the fact that |I amvery
concerned about the applicant's conpliance with the

original conditions because | saw at |east three where
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there is a question about whether the conditions continue
to be net. Including even the sale of alcohol because in
their statenent they said that there is a way by which
they sell al cohol which does not seemto be permtted
under the terns of the original order.

What was originally -- the original case was
t hat whenever there was |iquor there it woul d be brought
in by the people having the party or the event. That is
not what i s happeni ng now.

They said it in their own statenent, the
applicant's statenent that they sell alcohol using this
particular type of license which to ne seens to be a
vi ol ation of the original order.

| don't know why that was not raised earlier.
| don't know why parking was not raised earlier. And I
think that if in fact the applicant files for a
nodi fication of significance that we will need a nore
t horough exam nati on of those issues by the Ofice of
Pl anni ng.

So, for those reasons -- | nean, again, |'m
very sorry. | hate to -- clearly this is -- for many,
many people this is a beloved institution and nany people
want to see them continue to operate.

Even sone of the opposition want to see them

continue to operate nore or |less the way they do right

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

20

now. But lifting this condition opens the door for a
different type of operation that could have potentially
much greater inpact and therefore | think that it nust be
considered as a nodification of significance and not just
a nodification of consequence.

CHAI RPERSON HI LL: Okay. So, there we go. So
there's no notion -- we haven't done this before so |
don't know. That's it, right?

MR MOY: If you're thinking about a tineline,
M. Chairman, what | would suggest is | need to double
check whether | need to have the applicant -- to neet with
the applicant for a re-filing for public notice which
coul d be another 40 days.

But in any regards |I'll insert an OZ nmenorandum
into the record, into this case record as to a future date
for a hearing for the nodification of significance.

CHAI RPERSON HI LL: Ckay. Let's see. All
right. And then we'll go ahead and see where we go with
t hat .

And M. My, in terns of this, even -- | do
remenber when we were going through this and the
hesitation that the board had.

And | al so shoul d have just not -- should have
dealt with that hesitation at that tine. And that was

al so a m stake on ny part.
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Ckay, so we're going to go ahead and do that.
So that's that. Unless the other board nenbers have
anything else they'd like to add. Ckay.

VI CE CHAI RPERSON HART: So, M. Chairman, sSince
you're not on the next case. M. My, if you could cal
t he next case, please.

MR, MOY: Thank you. The next case for
deci sion-making is application nunber 19751 of MED
Devel opers LLC as anended for a special exception under
the use provisions subtitle U section 203.1(f) to
construct a new continuing care retirenment conmunity in
the R-1-B zone.

This is at 2619-2623 W sconsin Avenue NW sqguare
1935, lots 44 and 812.

VI CE CHAI RPERSON HART: Thank you. 1Is the
board -- and | guess it's just Ms. John and nyself, Board
Menber John and nysel f.

So, this was an application as the secretary
just read for a special exception to permt a nenory care,
continuing care retirenent conmunity at this |ocation.

There were two parties that were in opposition,
t he Massachusetts Avenue Heights Citizens Association or
MAHCA as well as the ANC 3C who are of course
automatically a party in this case.

There were a consi derabl e nunber of filings in
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the record and | would Iike to thank both the applicant

and the parties in opposition for their tine and efforts
in this case as well as the nunerous nei ghbors who took

the tine to testify before us.

| realize that it was a contentious effort and
| think it was hel pful to hear all the sides in this case.

The relief that was requested, this was a self-
certified application. It was for the special exception
under subtitle U 203.1(f).

And |'Il note that the applicant did wthdraw
the originally requested parking relief under subtitle C
701.5 and they submtted a new -- they submtted new
pl ans, exhibits nunber 483A and B.

These pl ans i ncluded underground parki ng and
they did this to neet the parking -- have sufficient
parking for the site.

So, under subtitle U 203.1(f) there are six
criteria that the applicant had to neet to operate a
continuing care retirenent community.

And these are that the use shall include one or
nore of the follow ng services, dwelling units for
i ndependent living, assisted living facilities, or a
|l icensed skilled nursing care facility.

Nunmber two is that the use does not include

assisted living or skilled nursing facilities, that the
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nunber of residents shall not exceed eight.

Nunber three is the use may include ancillary
uses for the future enploynent, service, or care of the
resi dents.

And four which is the use and rel ated
facilities shall provide sufficient offstreet parking
spaces for enployees, residents and visitors.

And five, the use including any outdoor spaces
provi ded shall be | ocated and designed so that it is not
| i kely to becone objectionable to neighbors' properties --
nei ghboring properties because of noise, traffic, or other
obj ecti onabl e conditions.

And then finally that the BZA nay require
special treatnment of the building as it deens necessary.

Wiile all of these criteria apply | do believe
that the two that are nost relevant here are four and five
whi ch pertain to the adequate parking and -- which is
nunber four, and the use being designed not likely to
beconme obj ectionable to the nei ghbors.

So after reviewing the record | believe that
t he applicant has provided sufficient information to show
how they neet the criteria under subtitle U 203.1
i ncluding four and five.

VWhile | understand that this is a contested

project | was persuaded by the applicant's argunment that
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they nmet the criteria after hearing their testinony and
reviewing the record. | did find their testinony
reasonabl e.

They stated that they will provide 19
under ground spaces which are offstreet and their experts
testified that these would be sufficient for their needs.
DDOT was in agreenent that their analysis was appropriate.

| also agree with the O fice of Planning and
DDOT reports which both state that their parking would be
sufficient for the project.

DDOT had no objection but they conditioned that
on the applicant following its TDM pl an which is exhibit
399. It's part of exhibit 399.

|'"d also like to incorporate -- excuse ne, and
DDOT al so wanted to incorporate the conditions included in
page 7 of this docunent. And I'll go over these
conditions in a mnute.

Now, regarding the subtitle U 203.5 -- excuse
me, 203.1(f) -- regarding subtitle U 203.1(f)(5), the
criteria that's in that piece, |I find that the applicant
has provided sufficient information for me to be able to
support the application as well.

"1l note that the nei ghborhood descri bed
concerns about the buil ding massi ng and appear ance.

However, the applicant is not requesting relief from
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set backs, height, or nunber of stories, or any other
physi cal aspect of the project.

Rather, it is seeking to allow this use at the
| ocati on.

So the applicant states that only the enpl oyees
and sone occasional visitors will be arriving at the
facility as well as sonme weekly deliveries. The residents
t hensel ves are not permtted to use vehicles.

"Il also point out that the applicant has
provided a traffic analysis and TDM pl an, and DDOT st at ed
in its supplenental report that it had reviewed the TDM
plan and it had no objection to the project provided that
these follow ng conditions are included.

Condi ti on nunber one is that the applicant wl|
offer full-time and shift enployees a transit subsidy --
excuse nme, a transit, yes, subsidy of no |less than $10 per
week which equates to 50 percent of the weekly cost of a
standard Metrobus or Capital Bi keshare comute.

That the applicant will identify TDM | eaders
for planning, construction and operations, and they w ||
work with enployees in the devel opnment and distributing
mar ket i ng various transportation alternatives and opti ons.

That the applicant will work with DDOT and Go
DC Go which is a DDOT TDM programto inpl ement TDM

nmeasures at the proposed devel opnent.
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That the applicant wll share the full contact
I nformation of the TDM coordi nator for the proposed
devel opnment with DDOT and Go DC Co.

That the applicant will provide facility
enpl oyees who wish to carpool with detailed carpooling
information and will be referred to other carpooling match
servi ces sponsored by the Metropolitan Washi ngton Counci
of Governnents.

That the applicant wll install a
transportation informati on center display within the | obby
of the building containing information related to | ocal
transportation alternatives.

And that the applicant will identify with
near by parking garage facilities that they can provide
addi ti onal parking for guests and staff.

There were a few other conditions that were
of fered by the applicant regardi ng the | oadi ng nanagenent
of the rear of the building. | also think that these are
hel pful and they can provide sone assurance to the
nei ghbors and that they will have a point of contact to
address any | oading issues that may ari se.

And these were that the applicant would
desi gnate a | oadi ng manager for the building and the
manager woul d schedul e deliveries and woul d be on duty

during delivery hours.
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That the dock manager woul d coordinate with
trash pickup to help nove | oadi ng expeditiously between
the storage area inside the building and the curb and
| oading area to mnimze tine that trash trucks need to be
I n the | oadi ng area.

Trucks using the | oading area woul d not be
allowed to idle and nust follow all District guidelines.

And then the | oadi ng nanager woul d be
responsi ble for dissem nating DDOT' s freight managenent
and commerci al vehicle operations docunents to drivers as
t hey need to encourage conpliance with the District |aws
and DDOT's truck routes.

And t he dock manager woul d al so provide these
docunents in the prom nent |location within the service
ar ea.

| again would like to -- so those were the
conditions. | thought they were helpful to help deal with
the TDM i ssue as well as the | oading, any | oading concerns
t here m ght be.

The | oading is of course along the alley which
is on the | guess east side of the building.

And | felt that they would help as the project
noves forward in dealing with any particul ar issues that
m ght cone up for transportation, in this case people

getting to the site and then people accessing the site for
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| oadi ng purposes, for trash pickup or other deliveries and
t hi ngs.

So, | didn't know if you had any other itens to
add to that? | know that was a little | ong-w nded.

MEMBER JOHN:. No, M. Vice Chair, thank you
very nuch. You' ve covered nost of the ground that | had
pl anned to do so | don't think it's necessary for nme to
repeat what you said.

| think this is a very full record and while
there was consi derabl e opposition to this project our role
is to look at the regulations and to determne if the
facts as presented to us support the request for speci al
excepti on.

And in this case | believe there is enough
information in the record as you' ve reviewed the facts so
far to find that the applicant has nade a good case for
t he special exception and | can support it.

| do note that there were issues raised that
were not related to zoning such as stormvater issues and
t he question of whether or not this would operate as a
viable facility.

And that issue really is not germane to
granting the special exception.

| appreciate all of the testinony fromthe

nei ghbors and obviously this is a matter of great concern.
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However, | think based on the regul ations and what the
board is required to do even if sone of us can synpathize
wth the loss of a very -- well, the increased use of the
all ey as sone of the nei ghbors conpl ai ned about, or the
massi ng of the building and sone of those issues, the
point is that this particular facility neets all of the
devel opnental standards and the only -- and with the
addition of the underground parking garage and the fact
that a lot of the traffic that would ordinarily be in the
all ey woul d be noved under ground.

There's also the | oading area. There's a
buffer to the east of the property which should mtigate
sone of the noise.

So, based on all of those issues | again
enpat hi ze with the nei ghbors but on bal ance the facts
support granting this application.

VI CE CHAI RPERSON HART: So, thank you, Board
Menber John. So with that | would make a -- | would say
that 1'd |ike to approve application 19 --

MEMBER JOHN: M. Vice Chair, | had one
guestion. | wanted to be clear that we were not proposing
t hat we include the condition nunber one in the
applicant's request which is for flexibility to --

VI CE CHAI RPERSON HART: Yes. [|'mglad you

brought it -- no, we are not including that as a
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condition. So yes, that was the -- and the second one is
the change in use including --

MEMBER JOHN: Yes, | believe OP had recommended
a condition which | need to pull it up, but essentially it
requires a new application if there is a new-- let ne
read it so | don't msstate what it says.

It's in the OP report at --

VI CE CHAI RPERSON HART: | think | have one
her e.

MEMBER JOHN:  Ckay.

VI CE CHAI RPERSON HART: Is it any change in use
including to a different formof continuing care
retirement community --

MEMBER JOHN: That's it.

VI CE CHAI RPERSON HART: -- would require a new
application to the BZA for reeval uati on agai nst the
rel evant regul ations.

MEMBER JOHN: That's it.

VI CE CHAI RPERSON HART: And that was the other
one that was suggested by OP. | don't think that the
applicant had any particular issue with that. So |I'm okay
withit.

So with the -- so nowl'd Iike to nmake a notion
to approve application 19751 of MED Devel opers as read and

captioned by the secretary with the conditions that | read
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and not including that condition nunber one which is the
flexibility of use.

MEMBER JOHN: That's correct.

VI CE CHAI RPERSON HART: Ckay. So, | nake a
notion to approve this application. Do | hear a second?

MEMBER JOHN:  Second.

VI CE CHAI RPERSON HART: All those in favor say
aye.

MR RITTING Can | make a quick correction?
noticed you stated that you were including the -- | think
you nmeant to say that you were not including the condition
one regarding the flexibility of internal floor |ayout.

VI CE CHAI RPERSON HART: That's correct.

MR RITTING | think you inadvertently said
that you were not including the OP condition related to
the change in use which | believe you did include.

VI CE CHAI RPERSON HART: Ckay. Well, if | did
say that | apologize for that. I'Il restate it. So let's
make that clear, sorry.

So, I'lIl make a notion to approve application
nunber 19751 of MED Devel opers as read and captioned by
the secretary and include the conditions including the any
change in use condition that was suggested by OP as wel |
as all of the other TDM and | oadi ng managenent conditi ons.

And do | have a second on that? |Is that clear?
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VEMBER JOHN: Yes. Second.

VI CE CHAI RPERSON HART: Having heard a second
all those in favor say aye?

(Chorus of ayes)

VI CE CHAI RPERSON HART: Any opposed?

MR MI: M. Vice Chair, before | give a final
vote count we do have two absentee ballot votes that have
been submtted to ne.

The first is fromM. Wite and her vote is to
approve the application with such conditions as the board
may i npose.

The other ballot vote is from M. Robert MIler
and his vote is also to approve with such conditions as
t he board may i npose.

If I may, he has a very brief comment that |I'd
like to read into the record.

VI CE CHAI RPERSON HART:  Sure.

MR, MOY: \Were he states | generally concur
with the rationale provided in the applicant's draft
proposed findings of fact and concl usi ons of |aw

So that would give a final vote of 4-0-1. This
is on your notion, M. Vice Chair Hart, to approve the
application with the conditions as you' ve stat ed.

And secondi ng the notion, Ms. John. And of

course also in support of the notion Ms. White and M.
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Robert MIler. The notion carries.

VI CE CHAI RPERSON HART: Thank you. So thank
you and | hand it back over to you, M. Chairnan.

CHAI RPERSON HI LL: Great, thanks. GCkay. M.
Moy, get kind of all settled in there and call our next
when you get a chance.

MR MOY: Thank you, M. Chairman. Here we go.
Okay. The next application for the board's decision is
case application nunber 19820. This is of Canbridge
Hol di ngs LLC.

Captioned and advertised for a special
exception under the residential conversion requirenents of
Subtitle U section 320.2. This would convert an existing
principal dwelling unit to a three-unit apartnment house in
the RF-1 zone at 1128 Buchanan Street NWsquare 2918 | ot
113.

CHAI RPERSON HI LL: Ckay, great. Thank you, M.
Moy. |Is the board ready to deliberate? GCkay, great. All
right.

So, let's see. As | recall the reason why we
didn't have -- we were waiting on some information from
the testinony here, or to finish the testinony.

W took a lot of testinony in this application.
It's been revised several tines. The Ofice of Planning

has subm tted suppl enmental reports.
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In their reports they continue to support this
application.

' m di sappoi nted the ANC has had objection to
this project. W took a lot of testinony fromthem
Their objection to ne seens to be based primarily on the
effects of the next door neighbors rather than the overal
I npact of the nei ghborhood.

But | was not convinced that the nei ghbors'
| ight and air would be unduly affected. It seens to ne
that the ANC was nore concerned about the conversion in
terms of the three units and so | was not in agreenent
with their opinion in terns of the conversion itself.

So based on the testinony and the facts of the
application | would again agree with the Ofice of
Pl anni ng and their anal ysis.

The applicant had to take care of an issue with
a chimey. And they have now redesi gned the building so
that that chimey will not be affected.

In terms of any effect that could have been on
the chimey at 1130 Buchanan Street those are things that
will be dealt with in terns of when the building permt is
taken care of if there are any issues at that point. That
will be brought to bear at that tine.

So, based upon the testinony and again the

O fice of Planning's analysis | would be in support of
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this application. Do you have anything else you'd like to
add?

MEMBER JOHN:  Just briefly, M. Chairman,

W t hout repeating everything you' ve said which | agree
Wi t h.

|"d just like to note that this particul ar
applicant worked to try to bring the project within a
matter of right devel opnental standard. |It's just a 10
foot addition.

And based on the sun studies there didn't seem
to be any significant inpact on the nei ghbor next door and
on the adjacent nei ghbor.

And the opposition seened to be as | understood
it to the conversion itself.

And because the conversion is allowed in that
zone our job then is to | ook at the adverse inpacts and
the record did not indicate that there were any adverse
i npacts froma 10 foot addition.

And so | would be able to support the
application based on the record, OP' s anal ysis and DDOT
had no objection as well. Thank you.

CHAI RPERSON HI LL: Thanks. So |I'mgoing to go
ahead and make a notion to approve application nunber
19820 as captioned and read by the secretary and ask for a

second.
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VEMBER JOHN: Second.

CHAI RPERSON HI LL: Mbdtion nmade and seconded.
Al those in favor say aye.

(Chorus of ayes)

CHAI RPERSON HI LL: M. My, you have sone
absent ees.

MR MOY: Yes, | do, M. Chairnman. | have two.
The first one is from M. Lesyllee Wite who participated
and her absentee vote is to approve the application with
such conditions as the board may i npose.

I'"d like to read her brief comment if | may.
She states, quote, "If the relief is granted pl ease note
that the applicant woul d need to denonstrate at the tinme
of building permt application that the proposed addition
woul d not bl ock or inpede the functioning of the existing

nei ghbor's chi mey," end quote. Her vote as | said before
is to approve.

The second vote is from M. Peter Shapiro who
participated. And again his vote is to approve with such
conditions as the board nay inpose. That's it.

So that would give a final vote of 5-0-0. This
is on the notion of Chairman Hill to approve the
application for the relief requested. Seconding the

notion Ms. John and of course in support Vice Chair Hart,

Ms. White and M. Peter Shapiro. Mtion carries.
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VI CE CHAI RPERSON HART: Just one thing, M.

Moy. | did not participate in this.

MR MIY: Oh, |I'msorry.

VI CE CHAI RPERSON HART: That's okay.

MR, MOY: You did not.

VI CE CHAI RPERSON HART:  No.

MR MOY: Okay, well, we'll strike that. Then
the vote count then would be 4-0-1. Modtion still carries.

CHAI RPERSON HI LL: Okay. Al right, M. My.
Call our next when you get a chance.

MR, MOY: Al right, sorry about that pause.
Al'l right, before the board for decision again application
nunber 19828. This is of 3423 Hol nead Pl ace LLC as
anended for special exceptions under the non-residenti al
conversion requirenments Subtitle U section 320.3, and
Subtitle A section 5201 fromthe m ni mum court requirenent
Subtitle E section 203.1 and non-conform ng structure
requi rements of Subtitle C section 202.2, and pursuant to
Subtitle X chapter 10 for variances fromthe front setback
requi rement Subtitle B section 315.1(c).

This would Iimt -- and the limt on nunber of
stories under Subtitle E section 303.1 to convert an
exi sting church to a seven-unit apartnent house RF-1 zone
at 3423 Hol nead Pl ace NWsquare 2834 | ot 163.

CHAI RPERSON HI LL: Al right, M. John, are you
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ready?

MEMBER JOHN:  Yes.

CHAI RPERSON HI LL: Okay. So, just so everybody
knows you were on furlough and you were on furlough. So
this is all just -- it's |like and sonebody's sick today so
there's only a couple of people. Okay, all right.

So I'"'mglad you guys -- we get to have you for
the next three weeks at least. So, all right. Let's see.

The plans had been revised several tines. W
went through this application. W took a |ot of
testinmony. And the board determned that the criteria for
the additional story was not nmet. And so we denied the
addi ti onal story.

So then the applicant cane back and changed the
design in terns of the additional story. So they changed
the design. They got rid of the relief that they were
requesting for the additional story.

We the board were in agreenment with all of the
other criteria when we deliberated the |last tinme about
whet her or not they net the standards for all of the other
criteria.

So, after taking a | ook at the design again |
think the last tine we were here we didn't have enough
peopl e because of the -- the furlough | think.

So based upon the new design and the anal ysis
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fromthe Ofice of Planning in addition to the fact that
the ANC now i s unani nously in support and they agree with
the standards that are being net for this new design
agree that they neet the standard and would be voting to
approve.

And |'msorry, you were going to start the
deliberation | just realized. So please, M. John, go
ahead if you have anything to add.

MEMBER JOHN:. M. Chairman, | have nothing to
add. Wen we deliberated initially we were in agreenent
that the applicant nmet the conditions for the special
exception and the variance for the court, both courts.

And so based on the revised design | can
support this application based on the record and the
analysis of the Ofice of Planning and the fact that there
was no opposition in the nei ghborhood to the project.

As a matter of fact there was strong support
for the fact that the applicant was revitalizing this
structure and that it would add value to the comunity.

So | amable to support the application.

CHAI RPERSON HI LL: GCkay. |'mgoing to nake a
notion to approve application nunber 19828 of 3423 Hol nead
Place LLC pursuant to 11 DCMR Subtitle X chapter 9 for
speci al exception under the non-residential conversion

requi rements of Subtitle U 320.3 and under Subtitle E
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502.1 fromthe m nimum court requirenents of Subtitle E
203. 1 and the non-conform ng structure requirenents of
Subtitle C 202.2 and pursuant to Subtitle X chapter 10 for
variances fromthe front setback requirenent of Subtitle B
315.1(c) to convert an existing church to a seven-unit
apartnent house in the RF-1 zone at prem ses 3423 Hol nead
Pl ace NWsquare 2834 lot 13 with the architectural
drawi ngs that were in exhibit 51 limting themto three
stories. And | ask for a second.

MEMBER JOHN:  Second.

CHAI RPERSON HI LL: Mbdtion nade and seconded.
Al'l those in favor say aye.

(Chorus of ayes)

CHAI RPERSON HI LL: Al those opposed? M. My,
you' ve got sone absentees.

MR, MOY: Yes, | do, M. Chairman. Thank you.
So before | give a roll call vote the first absentee
ballot is from M. Lesyllee Wite who participated and her
absentee vote is to approve the application.

The second absentee ballot vote is from M.
Ant hony Hood and al so his vote is to approve the
application for the relief requested as well.

So that would give a final vote of 4-0-1. This
is on the notion of Chairman Hill to approve the

application for the relief requested. Seconding the
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notion Ms. John and also in support Ms. Wiite, M. Hood
and the notion carries 4-0-1.

CHAI RPERSON HI LL: Al right, M. My, thank
you.

MR, MOY: The next application for decision is
nunber 19887 of Marjorie Hutchinson. This is a request
for a use variance fromthe use provisions of Subtitle U
section 301 to permt the conversion of an existing non-
conform ng non-residential use to a restaurant in the RF-1
zone.

This is at 1724 North Capitol Street NW square
3105 lot 72.

This application, M. Chairnman, has a nunber of
prelimnary matters. There are requests to reopen the
record and those pertain to exhibit 56 and 57, Ms. Bethune
and Ms. McDaniels respectively.

There was also a filing fromthe applicant and
t he ANC under exhibit 55. And as well, finally, a filing
fromthe Ofice of Planning, supplenental report which the
board requested at its hearing on Decenber 19.

| should al so add the other second request from
the board at that tinme was that the applicant continue to
work with Office of Planning and nei ghbors in opposition.

There are other filings in the record but

that's being held dependi ng on how the board -- whet her
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the board accepts those filings into the record or not.

CHAI RPERSON HI LL: Okay. Let's do this first.
Let's go ahead and deliberate as to where we are first and
then we'll tal k about reopening the record.

Let's see. So we took a lot of testinony for
this application. There was a | ot of people that were
here to provide feedback fromthe community.

There was the ANC conm ssioner was here. There
were ot her nenbers of the public that were in support.

There was a letter from Council Menber MDuffie
in terms of support of this application.

The O fice of Planning is opposed to the second
story use variance. And where | was with this is that |
did actually fromall the testinony think that the
applicant did neet the test of undue hardship with regard
to the past reconfiguration of the space for the second
story for the previous owners.

| thought there would be an undue hardship to
convert it to a residential use in order for themto
convert that second story.

I'd Iike to enphasi ze that each case we | ook at
is -- we look at each individual case. And so while |
agree with -- while | understand the analysis of the
Ofice of Planning in this particular case | would think

that | agree with the testinony that the applicant had
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provided in terns of the undue hardship to convert that
second story.

If we were to -- so that's ny vote. |'m going
to be voting to approve this. And so then after that
dependi ng upon where we are as a board we can discuss
whet her or not there are conditions, there aren't
conditions and how we get through that process.

So, who would like to go next?

MEMBER JOHN: 1'Il go next, M. Chair. | also
woul d support the application and | accept the Ofice of
Pl anning's analysis as to the first floor.

However, | believe that there's sufficient
information in the record to believe that there was a
commerci al use on the second floor as well.

And | would point to the sign on the second
fl oor on the outside of the building which announced t hat
there was a hairdressing salon in that building. It's
prom nently di splayed on the outside of the building.

| can't say that that definitively states --
woul d indicate that there was a salon on the second fl oor.
However, the applicant testified that she had lived in the
nei ghbor hood -- the applicant's daughter, that she had
lived in the nei ghborhood for a long tinme and had been in
that facility and that it was being used as a hairdressing

sal on on the second fl oor.
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There is also a letter in the record froma
contractor who was hired by the operator of the beauty
salon to do renovations to the building and his letter
I ndicated that it had a commercial configuration.

There is also information in the record that
the applicant would find it financially burdensone to
convert the commercial use to a residential use. And
there was a figure of $150,000 thrown out.

So | believe that based on the record and on
bal ance that the applicant has shown undue hardship for
the use on the second floor as well as the first floor.

And | would also note that there would still be
a residential unit on the third floor because -- on the
third fl oor because the owner's daughter intends to reside

on the third floor. So | would support the application.

VI CE CHAI RPERSON HART: | didn't want to add
too nmuch toit. | would concur with nmy fell ow board
menber s.

| do want to note that | would support the
application. | do want to note that there are a numnber of

conditions that have been put forward by the O fice of

Pl anni ng, by the applicant and sone of the neighbors are
saying that they are just not in support of some of the
conditions. And | think that that's an issue that we're

going to have to kind of work through. So that's ny two
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cents.

COW SSI ONER MAY:  (Okay. So resuming ny role
as the contrarian of the day | think that the case for
undue hardship is nost mnimally nmet for the first fl oor.
And there is no way that it is nmet for the second fl oor.

| mean, I'"'mnot in the majority here, but |
just don't see it. Undue hardship has to do with --
basically is there anything else that they can do with
that property that is viable and affordable that is a
permtted use in that zone. And only then can we consi der
that there would be sufficient hardship to allow a
vari ance on the use.

| just don't see themon the second fl oor.

It's a gutted space. Al nost every renovated t ownhouse,
and they're happening all over the city, goes through that
phase where everything gets gutted out. Sonme of them
they cut out all the floor joists and everything el se and
they build the whole thing up inside of a brick shell.

And sonebody's still making noney off of it.

So | don't buy the argunent that it's not
feasible to sinply convert that first floor into a
residence and still be a profitable venture for the owner
of the property.

So I''mnot convinced of that. | nmean, maybe if

there's additional information that's going to be
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submtted into the record | would be nore -- | could
sonmehow be convi nced.

| also think that -- | would note that the
council menber's support of this was contingent on
addressi ng the concerns of the neighbors who were
concerned about the operation of this, and the noi se and
the trash and so on.

So | would hope that if the board decides to
approve this variance for both the first and the second
floor that they take heed of that and take heed of the
concerns of the nei ghbors and do place appropriate
conditions on the operation of the restaurant on the
second floor including things |like not allow ng use of

the, quote, "terrace" in the back for outdoor dining

space.
Anyway, so.
( Si nul t aneous speaki ng)
CHAI RPERSON HI LL: Right. So, well first of
all | respect your opinion and appreciate it. | also

obvi ously respect the opinion of the Ofice of Planning
and rarely vote agai nst them

But that discussion didn't change ny mind. Dd
it change anyone el se's m nd? Ckay.

So then that would nean that it woul d pass.

And then if it were to pass, however, then there are --
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there was the prelimnary matter about letting information
into the record and then all of the different conditions.

So the Ofice of Planning did propose sone
conditions. And they provided a supplenental report that
also did outline the differences of the conditions with
t hose proposed by the applicant.

At this point | didn't really know how to wal k
t hrough those conditions other than to perhaps have
another hearing just with the applicant and the Ofice of
Pl anning and | guess the public in terns of the
condi tions.

So since this is another new thing for ne right
now | ' mnot clear as to whether we vote to approve and
t hen cone back. Probably not. W would just have a
limted scope hearing on the conditions.

So we would not be having -- and |I'm 1l ooking to
ny fellow board nmenbers, we would not be having a hearing
on anything other than for ne -- anything other than the
condi tions.

Now, if M. May would like to hear other
things. | don't know We're currently voting against M.
May and so | don't need to hear -- unless we the board who
are voting in favor of this need to hear anything other
than the conditions. | just need to hear about the

conditions. So I'll let the board give their opinion.
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MEMBER JOHN: M. Chairman, | was fine with the

conditions that OP recommended on pages 2 and 3 of its
report | think.

But it would be hel pful to hear what the ANC s
position is at this point because the ANC was a very
strong -- is a very strong supporter of this restaurant
operating on the first and second floors, and is also very
m ndful of the concerns of the community.

So it mght be helpful to have a [imted scope
hearing to go through the conditions.

COMM SSI ONER MAY: M. Chairman, again | don't
think any of this is going to change nmy position that we
shoul d not be approving this variance, but just in terns
of process | think what we had tried to suggest at the
previ ous -- when we had our hearing on this was that the
applicant, the ANC and the nei ghbors coul d work together
on a set of conditions.

And | think that there was sone effort to do
that. It was clearly not successful because we don't have
evidence in the record that they have all cone to
agreenent on this.

But | think that we could put the burden on the
applicant to work with the Ofice of Planning and the ANC
to come up with an acceptable set of conditions and then

sinply submit that into the record rather than necessarily
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havi ng to have anot her hearing about it.

Now, if they cannot cone to conclusion about it
then we coul d reopen the case then and have a nore
t horough hearing on the conditions.

Again, I'"'mjust trying to provide an option for
a nore expedited process and put the burden on the
applicant, the ANC, particularly the comm ssioner, the SVD
comm ssioner and the O fice of Planning to figure out what
the right conditions are.

CHAI RPERSON HI LL: Okay. I'monly smling
because | think it's so funny that this all happens in the

public. Like this is how we discuss things, right.

So, | don't -- so | guess ny hesitation with
that is that if they -- | just want to get this finished
with. And if they aren't -- if they were able to get

together and figure it all out and then submt sonething
into the record then we could just reviewthat.

But if they -- it just seens like it's another
step, actually, to not have the hearing. But |I'mopen to
that as well.

| nean, we can put the burden on them Then I
guess they're not here. And then, M. My, you' d have to
talk to the applicant about working with the ANC and
everything and then cone up with a tineline as to when --

or we would now conme up with a tineline as to when they
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woul d submt conditions that -- | nean, | just think. |
don't know. What does -- oh ny gosh. Sonething just
appear ed out of nowhere.

Ckay, so now | don't know what's happeni ng
because we're in a neeting decision-nmaking. And so now
the O fice of Planning has just popped up.

And so first I'mgoing to see, Carlton, hold on
one second. All right, so the Ofice of Planning has
sonething they'd like to share and I'd |like to hear
whatever it is that the Ofice of Planning would like to
share.

MR. LAWSON:. | appreciate the chair recognizing
OP. OP, you're right, typically does not participate in
neeti ng deci sions or discussions by the board.

In this case | just wanted to provide a little
bit of clarity because | think there's a little bit of
conf usi on.

O fice of Planning has not reconmended
conditions associated with this report -- with this case.
W i ssued a suppl enmental report where we reiterated that
we were opposed to the use of the second fl oor.

However, noted that if the board was inclined
to approve it as it appears you are and we fully respect
t he board's decision on this that various conditions had

been raised in a nunber of subm ssions from nenbers of the
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public and those are the kinds of conditions that maybe
shoul d be or could be consi dered.

So we really don't have a reconmendati on on
condi tions because we weren't recommendi ng approval of the
case. And that was nmade clear | think in our suppl enental
report and in our second suppl enental report.

So | just wanted the nei ghborhood because |
think there was a | ot of confusion about that OP report.
And we'll learn fromthat report for future cases.

W were just trying to nove the conversation of
conditions along for the nei ghborhood. W understand that
t here have been conditions proposed.

The ANC representative worked very hard in
organi zing a nmeeting with the nei ghborhood from our
understanding -- we weren't at that neeting -- to have
t hi s di scussion.

We understand that neeting happened. There was
ext ensive discussion. | don't know who attended that
neet i ng.

But it appears that that did lead to a | ot of
di scussi on about conditions and that nay be what's in sone
of the subm ssions that the applicant has requested the
record be reopened to receive.

So | just wanted to provide that clarification

so that people understand. Thank you. |f you have
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questions |'m happy to take them

CHAI RPERSON HI LL: Ckay, thank you. Thank you.
So, I'mso torn. |I'mback to where | think that if we had
a clear understanding of a |ist of conditions.

Because even if we reopen the record to include
the things that were nowin the record it seens to ne that
there's sone confusion as to I'mnot clear as to what the
actual end result of the conditions were.

So on the table currently is a suggestion by
Comm ssi oner May that we ask the -- put the burden on the
ANC and the applicant to come up with a list of conditions
that the community has agreed to and then keep the record
open for those list of conditions.

| would think al so then we woul d | eave the
record open for -- the problemthat |I'm confused about is
that are we cutting off anybody from subnmitting anything
about those conditions.

We're going to get an exhibit stating that
these are all the conditions the ANC and the community has
agreed to. And then we as a board can determn ne whet her
or not we think those conditions are necessary to nitigate
adver se i npact.

O do we have a hearing just on the conditions.
And I'ma little bit torn. M. My seens to be of the --

even though he's going to get out voted is in the putting
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the burden on the ANC and getting sone subm ssions in

writing.
Does this side of the table have any comments?
MEMBER JOHN: M. Chairman, this side of the
table thinks -- one person on this side thinks that we can
do bot h.

We could ask the ANC and the applicant to cone
up with a set of conditions then set a date for alimted
scope hearing to determne if we're going to -- which
conditions would mtigate the adverse inpacts.

CHAI RPERSON HI LL: Ckay. Al right. So then,
M. Hart. Thanks.

VI CE CHAI RPERSON HART: That guy that's over
there next to ne. I'mfine with having a limted scope
heari ng.

| think that it's probably better to do that
because | think if we get just the docunent that we may
get sonebody that says they wanted to submit sonething, or
they didn't like a particular thing in the conditions.

It's better when we have an ability to have a
back and forth with the -- or at least the ability to ask
guestions of anyone, the ANC or the applicant or sone of
t he nei ghbors if they choose to cone.

But 1'mfine with having a heari ng.

CHAI RPERSON HI LL: Ckay. So then, M. My, we
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woul d ask the applicant to work with the community to cone
up with a list of conditions. And then we're going to
have a |imted scope hearing on that |ist of conditions.

And we woul d al so take public testinony at that
time in favor and opposition to those conditions. And
woul d we hear fromthe Ofice of Planning or the Ofice of
Pl anni ng provi de coment on those conditions.

| guess would the Ofice of Planning be willing
to provide a supplenental to the conditions that cone in?

MR, LAWSON: |If the board wi shes us to.

CHAI RPERSON HI LL: The board seens to wi sh you
to. So you'll have another suppl enental.

So, M. My, can you give us sone dates?

MR, MOY: Al right, M. Chairman. G ven the
coordi nation the applicant is going to have to undertake
staff woul d suggest at |east a nonth tine.

And according to the schedule | have, and of
course in this instance I was |ooking for the next
opportunity when M. May woul d be avail able. He's not
avai |l abl e between now and March 6 but after that |I have no
assignnent so | would have to defer to Peter May which
dates in March, starting with March 6 when he woul d be
avail able to attend.

COW SSI ONER MAY:  So, |'msorry, no one's

assi gned March 6?
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MR, MOY: Correct.

COW SSI ONER MAY: | can do that day. Assum ng
the federal governnent is operating.

MR MOY: We'll be optimstic with that. So
then, M. Chairman, then | would suggest if we set a
continued hearing limted scope on March 6 then if we
could ask the applicant to nake their filing by -- get ny
cal endar out here -- March 6. [If the applicant can nake
their filing by February -- Mnday, February 25.

That would give anple tine for review for the
board and the staff.

CHAI RPERSON HI LL: Can you tell nme the dates
again? |'msorry.

MR, MOY: (Okay. So the applicant would submt
their filing by Monday, February 25. And the Ofice of
Planning -- let's give Ofice of Planning a full week,
woul d be March 4 which is a Mnday.

And then the continue hearing limted scope

Wednesday, March 6. |Is that a good tineline for the

boar d?

CHAI RPERSON HI LL: That sounds great. Thank
you, M. My.

MR, RITTING Before we nove on | just wanted
to remnd the board menbers that there's still the

out st andi ng request to reopen the record if you want to
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decide those now. | think it nmakes a | ot of sense for you
to do it now

CHAI RPERSON HI LL: Okay. | guess we can just
go ahead and reopen the record for those three itens that
were in there.

One item was about the conditions. The other
item | think was about their issue wth those conditions.
And now we're asking the applicant to go back out to the
comunity and figure it out.

And so hopefully -- and this is why we're going
to have the limted scope hearing which is that hopefully
they will go back to the conmunity, figure it out. We'll
get |like one set of conditions and then that will be it.

And so | would say we go ahead and reopen the
record for the itens that cane in, the request that cane
forward to reopen the record. W'Il| reopen the record to
allow those itens in unless the board has any ot her
t houghts. Okay, so consensus seens to be that we'll do
t hat .

MR, MOY: Ckay. I'Il confirmthat. | just
want to make the board aware there were a good six to
ei ght supplenental filings, post hearing docunents. So
for the record that would all be logged into the record.

CHAI RPERSON HI LL: Al right, M. My, if you -

- actually give ne a second. Al right, M. My, whenever
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you | i ke.

MR, MOY: Thank you, M. Chairman.

CHAI RPERSON HI LL: And just so everybody knows
we're going to take a break after this next one before we
go into our hearing cases. Thank you.

MR MOY: Al right, this is the |ast case for
deci si on-nmaki ng and it happens to be an appeal of nunber
19818 of Stephen Cobb.

This is an appeal fromthe decision nmade on My
18, 2018 by the Zoning Adm nistrator, Departnent of
Consuner and Regul atory Affairs to issue building permt
nunmber B1804093 to construct a third floor and a three-
story rear addition and convert the existing principal
dwelling unit to a flat. RF-1 zone.

This is at 1267 Penn Street NE square 4060 | ot
233.

CHAI RPERSON HI LL: Ckay. |Is the board ready to
deli berate? kay. So there are sonme prelimnary matters
that we kind of need to tidy up. | think we did speak to
t hose during the actual appeal.

It was a really |ong appeal and we had -- not
t hat any appeal has been particularly short. And though I
appreciate -- | just want to point out |I do appreciate the
testinmony and the professionalismthat all parties had

shown. | thought that we went through the process
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snoot hl y.

The prelimnary matters were about the tinely
filing and the unduly broadening of the appeal based upon
the intervener. And in particular the discussion about
t he side yard.

Ch, that's right Conm ssioner May had asked
sone questions and then had to | eave. And after he had
| eft we spoke about how -- at least | think in our
opi ni on, the board's opinion that that was unduly
br oadeni ng t he appeal .

The intervener was intervening as -- to the
itens brought up by the appellant at the tine the
appellant filed its appeal.

And so what | did see in the findings of fact
and conclusions of law fromthe intervener that | do -- am
agai n di sappoi nted about is that the intervener was al ways
tal ki ng about the side yard and nothing really had been
brought up about that point until the fact of the actual
heari ng.

And the only response | have to that is that
it's really not until the actual hearing that we get an
opportunity to delve into the appeal itself.

So we thought that they as a next door nei ghbor
to the project should have status as an intervener and

therefore we allowed that. And it wasn't until we
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actually delved into the itens of the appeal and the
actual testinony that we found out about the unduly
br oadeni ng of that particul ar appeal.

So | would agree that the appeal itself is only
on the nerits that the appellant had brought up. And |
don't know if that needs to be a notion or not, M. My.

So we are only going to -- so the prelimnary
matter is we are only going to be discussing the nerits
fromthe original appeal.

So | see everybody shaking their heads in
agreenment so that's consensus. So that being the case |'m
going to |l et sonebody else start on the nerits of the
appeal if they -- oh, M. Muy?

COW SSI ONER MAY: Yes, that's fine. So,
woul d agree. It was helpful to nme to have the discussion
that we had while | was here for that hearing.

And | do think that the intervener brought up
i nportant issues, but | think unfortunately that it would
be consi dered an undue broadeni ng of the appeal.

| would take this nmonent to point out ny
di sagreenment with the Zoning Adm nistrator on this topic
because | do believe that the rules by which they treat
exi sting structures and how nmuch can be denvolished and
rebuilt and so on is sinply incorrect.

| think the argunment that you can basically
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tear down 60 percent of a building and then rebuild it in
a non-conform ng way so |long as you follow the original
footprint is crazy.

| mean, we have devel opnent standards for
bui | dings and there's no reason why a reasonabl e
devel opnent of this property could not have been
acconpl i shed consistent with those devel opnent standards.

And yet they get to erase it all and because
there was this side porch that got filled in they're able
to make that into a | arge bay structure that encroaches
upon a required side yard.

It's ridiculous in my viewand | think it is
sonmet hing that we -- the Zoni ng Comm ssion shoul d be
| ooking at to provide nore clear guidance to the Zoning
Adm ni strator about how to treat circunstances |like this.

Because clearly the rules they are using are
nonsensi cal .

That all being said, it is an undue broadening
of the appeal and the original issues of the appeal having
to do with the roof deck, the architectural elenent, the
set backs, things like that | do not believe have any
merit.

A parapet in itself is not I think an
architectural elenent as we conceived it when we wote the

regul ations for how we treat additions to buildings in RF-
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1 zones.

We were thinking of things that were nore
distinctive than sinply a parapet. And that's -- so |
think that argunent fails.

| cannot accept the notion that a roof deck is
sonehow a pent house. A roof deck is still a roof deck and
there are requirenents for setbacks of rails and so on
that have to be nmet. And that's not really the issue
her e.

And | think that as far as the appropriateness
of the third story addition it has to be considered
appropriate because it conplies with the other devel opnent
st andar ds.

So | just, | cannot accept the appeal of M.
Cobb on this, but I do want to take up the issue of how we
treat circunstances like this up with the rest of the
Zoni ng Conmi ssion to see what further gui dance we ni ght
provide to the Zoning Adm nistrator. So, that's it for
me.

VI CE CHAI RPERSON HART: | woul d concur with
Commi ssioner May on this. | did not -- | would al so deny
t he appeal for the reasons that he stated.

And | don't have a whole ot nore to add to it,
but just wanted to say that | would be in denial of --

denyi ng the appeal .
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| think that the issue about the permtting
Issue, | didn't think that was -- the permt was issued to
a particular person and | don't think that's a zoning
| ssue.

And with regard to the third story and roof
deck construction, renoving the existing parapet | also
agree that it's -- parapets are not the special things,
they're not architectural elenents. They are
architectural elenments. They're not the special elenent
that are kind of called out in the zoning regs.

| agree that the roof deck is a roof deck and
not a penthouse. And the roof deck itself being
detrinmental to the neighborhood of the -- the
nei ghbor hood's character. | disagree with that. There
are roof decks all over the city and |I just think that
that doesn't have any -- there's no nerit toit, to the
argunent .

Wth that I'll just conclude and say | would be
denying the application as well.

MEMBER JOHN: M. Chairnman, | agree with what's
been di scussed so far. | believe that the applicant did
not nmeet the standard of proof for all of those three
elenents and that -- those three issues, and that to have
granted intervener status in this case would be to unduly

broaden the scope of the appeal.
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And | agree that the ZA's interpretation of

when there's a denolish or raze of a building is not
captured in a regulation. However, | would respect the
authority of the ZA to nake a reasonabl e determ nati on or
I nterpretation of the regul ations as he understands it.

But | do agree that there is roomfor
clarification and that would be sonething that the
conm ssi on coul d take up.

CHAI RPERSON HI LL: Okay. | have nothing to
add. | agree with all of the discussion that ny
col | eagues just brought forward.

"' mgoing to go ahead and nmake a notion to deny
appeal nunber 19818 as captioned and read by the secretary
and ask for a second.

VI CE CHAI RPERSON HART: Second.

CHAI RPERSON HI LL: Mbdtion made and seconded.

Al'l those in favor say aye.

(Chorus of ayes)

CHAI RPERSON HI LL: Al those opposed? Mdtion
passes, M. My.

MR MOY: Before |l read a final vote count, M.
Chai rman, | have an absentee ballot vote from Ms. Lesyllee
White who participated. And her vote is to deny the
appeal .

So that would give a vote of 5-0-0. This is on
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your notion, Chairman Hill, to deny the appeal. Seconding
the nmotion Vice Chair Hart. Also in support Ms. John and
M. Peter May. And of course Ms. Wiite. The notion
carries.

CHAl RPERSON HI LL: Okay, great. Thank you.
We're going to take a 15-m nute break. Thank you very
much.

(Wher eupon, the above-entitled matter went off

the record at 11:16 a.m)
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