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PROGCEEDI-NGS
(9:43 a.m)

CHAI RPERSON HI LL: The hearing will please cone
of order. W're located in the Jerrily R Kress Menori al
Heari ng Room 4414 Fourth Street, NW This is the Cctober
3rd Public Hearing of the Board of Zoning Adjustnent of the
District of Col unbia.

My nane is Fred H I, Chairperson. Joining ne
today are Carlton Hart, Vice Chair, Lesyllee Wite and Lorna
John, Board Menbers. And representing the Zoni ng Conm ssi on
is going to be Rob M|l er and Ant hony Hood on sone deci si ons
and on a case. And then, also Rob MIler again will be with
us for the rest of the day.

Copi es of today's hearing agenda are avail able to
you and are located in the wall bin near the door. Please
be advi sed that this proceeding is being recorded by a Court
Reporter and is al so webcast |ive. Accordingly, we nust ask
you to refrain fromany disruptive noises or actions in the
heari ng room

When presenting information to the Board, please
turn on and speak into the mcrophone, first stating your
nanme and hone address. Wen you're finished speaki ng pl ease
turn your m crophone of f so that your m crophone i s no | onger
pi cki ng up sound or background noi se.

Al'l persons planning to testify either in favor
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or in opposition nust have raised their hand and been sworn
In by Secretary. Al so, each witness nust fill out two
W tness cards. These cards are | ocated on the tabl e near the
door and on the witness tables. Upon comng forward to speak
to the Board, please give both cards to the reporter sitting
to the table to ny right.

If you wish to file witten testinony or
addi ti onal supporting docunents today, please submt one
original and 12 copies to the Secretary for distribution.
If you do not have the requisite nunber of copies, you can
reproduce copi es on an office printer inthe Ofice of Zoning
| ocated across the hall. Pl ease renenber to collate your
sets of copies.

The order of procedures for special exceptions,
vari ances, and appeals is also listed as you cone wal ki ng
into the door. The record will be closed at the concl usion
of each case except for any materials specifically requested
by the Board. The Board and the staff will specify at the
end of the hearing exactly what is expected and t he dat e when
t he persons nust submt the office, the Ofice of Zoning.

After the record is closed, no other information
shal| be accepted by the Board. The Board's agenda i ncl udes
cases set for decision. After the Board adjourns, the Ofice
of Zoning in consultation with nyself will determ ne whet her

a full or summary order nay be issued.
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A full order is required when the decision it
contains is adverse to a party including an effected A and
C. A full order nmay al so be needed if the Board' s decision
differs from the Ofice of Planning's recomendation.
Al t hough the Board favors the use of sunmary orders whenever
possi bl e, an applicant may not request the Board to issue
such an order.

The District of Colunbia's Admnistrative
Procedures Act requires that the public hearing on each case
be held in the open before the public pursuant to Section
405b and 406 of that Act.

The Board may, consistent with its rules of
procedure and the Act, enter into a closed neeting on a case
for purposes of seeking |egal counsel on a case pursuant to
D.C. Oficial Code Section 2 - 575 B4 and/ or deliberating on
a case pursuant to D.C. Oficial Code section 2-5 75B13, but
only after providing the necessary public notice and then the
case for an energency closed neeting after taking a roll call
vot e.

The deci sion of the Board in cases nust be based
exclusively on public record. To avoid any appearance of the
contrary, the Board requests that persons present not engaged
t he nmenbers of the Board in conversation.

Pl ease turn off all beepers and cell phones at

this tinme so as to not disrupt the proceedings. Prelimnary
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matters or those that relate to whether a case will or should
be heard t oday such as request for postponenent, continuance,
or withdrawal, or whether proper and adequate notice of the
heari ng has been gi ven.

I f you're not prepared to go forward with the case
today or if you believe the Board shoul d not proceed, nowis
the tine to raise such a matter. M. Secretary, do we have
any prelimnary matters?

SECRETARY MOY: Good norning M. Chairmn,
menbers of the Board. For the transcript, for today's docket
the only change is that Application Nunber 19815 of MVC
Properties LLC has been postponed and rescheduled to
Decenber 19, 2018. There are other prelimnary natters, but
staff woul d suggest that the Board address those matters when
| call a case.

CHAI RPERSON HI LL: kay, great. Thank you M.
Moy. |If anyone is here planning to present testinony, would
you pl ease stand and take the oath which will be m nistered
by the Secretary to ny left.

SECRETARY MOY: |If you are anticipating you may
speak, take the oath. It's not going to hurt. Good norning.
Do you solemly swear, or affirmthat the testinony you are
about to present inthis proceedingis the truth, whole truth
and nothing but the truth? Ladies and gentlenmen you nay

consi der yoursel ves under oath.
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CHAl RPERSON HI LL: Ckay, thanks M. My. W're

going to -- for the audience here -- just the agenda' s being
noved around just a little bit. W're going to the last two
cases first and then we'll follow up the next two cases in
terns of our decision-making process.

And then we will follow the agenda into our
heari ng docket. So, M. My, you can call our first decision
case whenever you get a chance.

SECRETARY MOY: Thank you, M. Chairman. So, on
the public neeting session, the first decision-naking case
i s Appeal Number 19766 of ANC 1A

This is the appeal from the decision mde on
February 15, 2018 by the Zoni ng Adm ni strator, Departnent of
Consunmer and Regulatory Affairs to issue building permt
nunber B1712178 to permt the conversion of an existing
principal dwelling unit to a 4-unit apartnent house in RA 2
zone at prem ses 1477 Durant Street, N. W square 2669, | ot
8 through 24.

The hearing dates were July 25t h and Sept enber 12,
2018. And, schedul ed today for decision-naking and M.
MIller is sitting with the BZA Board.

CHAI RPERSON HI LL:  Thank you M. My. Is the
Board ready to deliberate? kay, | can start. So, it was
areally long hearing in terns of very full and we took a | ot

of testinony. And | thought that it was pretty interesting
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interns of the topics that were bei ng di scussed particularly
the -- you know, the issues concerning attics and how t hose
spaces coul d be used.

But after the appellant argued that the approved
| ot occupancy had exceeded the 60 percent nmaxi num that the
Zoning Adm ni strator incorrectly cal cul ated the BHW hei ght
grade neasurenents and FAR The 4th story, non-habitable
storage |evel should have counted towards GFA And,
therefore the project was going to exceed the GFA. And, that
their proved green area ratio requirenents exceeded the
limts.

After all of the testinony that we took, including
all of the testinony fromthe Zoning Adm nistrator, to each
one of the issues that the appellant was bringing up, |
didn't particularly think that he erred in the way that he
had gone about approving the project.

The envel ope of the building is all being done,
as a matter of right. 1 thought that the ZA had not nmade any
di fferent analysis concerning this project as to any ot her.

| do think this is sonmething that possibly -- |
don't know if the Zoning Comm ssion mght want to | ook into
in ternms of attics. But, the |l -- you know, the habitable,
non- habi tabl e argunent | did not find to sway ny opinion.

The -- | don't think the Zoning Adm nistrator

m scal cul ated the |ot occupancy. | think he did not do
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anything different concerning his analysis fromthat as to
any other way. And also any other way that he took the
measurenents concerning either the cellar or the attic is the
sane way that he's always gone about providing those
anal ysi s.

So again, | thought that -- | do appreciate that
the ANC comm ssioner had been here and that the testinony
t hat was provi ded by everyone. But, | didn't think that the
appel l ant made the case is that the ZA had erred. And, |
don't think the ZA had erred. So, |'d be voting to deny the
appeal . Does anyone el se have anything that they'd like to
add?

MEMBER JOHN: M. Chairman | would also vote to
deny the appeal. This appeal challenges the issuance of a
permt to convert an existing principal dwelling unit to a
4-unit apartnment in the RA 2 zone. And the appellant argued
that the | ot occupancy exceeds the 60 percent m nimum and
that the Zoning Administrator incorrectly nmeasured the
bui | di ng hei ght measuring point and other issues related to
hei ght, grade nmeasurenents and the 4A area ratio.

The appellant al so argued that the 4th story is
i nt ended to be habitabl e space and shoul d be included in the
GFA and that the approved green area rati o exceeds the limt.
After the appeal the owner obtained a revised permt and DCRA

asserted that the revised permt cancel ed any deficiencies.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N DN N N N DN P P P P PR, R
oo A W N b O © 00O N O OO W N P+~ O©O

11

There was extensive testinony and a very ful
record as you noted, M. Chairman. And based on ny review
of the testinony and the docunents in the record, | do not
find there is any basis on which the Zoning Adm nistrator's
conclusions were not rational and are in error.

The -- as to building height, the ZA determ ned
that that the height was 46 feet 29 inches, which is within
t he envel ope. The -- | agreed that the uppernost |evel
shoul d have been excluded fromthe cal cul ati on based on the
fact that it nmet the definition of storage, regardl ess of how
it was depicted of whether it had wi ndows or not.

The issue as the ZA explained on nore than one
occasi on was that the height was bel ow 6.6 inches and it was
6.5 inches. There was also testinony that the honeowner
recei ved perm ssion to use the 6.5 ceiling height.

As to lot occupancy in the RA 2 zone, the
appropriate level is 60 percent. And so DCRA asserts that
t here were sone di scussi on about whether or not the DCRA had
made a proper calculation. But, in his explanation the ZA
stated that the pre-existing | ot occupancy was in fact 60 --
66 percent. And, calculated the proposed |ot occupancy at
65 percent.

And so, the permt is conpliant because it doesn't
i ncrease or extend any exi sting non-conform ng aspect of the

structure in addition and it is consistent with Subtitle
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11 C202.2 -- Section 11 C 202. 2.

And as to the green area ratio, the ZA concl uded
t hat because there was no change in any | andscapi ng, that it
was reasonabl e to concl ude that the 0.407 score was conpl i ant
In that zone. So for all of those reasons, | would deny the
appeal .

CHAI RPERSON HI LL: Thank you. M ss Wite?

MEMBER WHI TE: | could add sonme comments.
Hopefully I'mnot being repetitive, but I think | amalittle
bit. So this is ANC 1A's appeal that had issues wth
conversion of a one-famly dwelling to 4-unit apartnent house
frombuilding permt B1712178 made by t he ZA on February 15,
2018.

The i ssues here invol ve buil di ng hei ght, howt hey
neasured it, whether the top level was an attic, or floor,
or nmezzani ne. And whether or not it should have been
included in the first floor area of the property.

The appellant -- after taking a | ot of testinony
-- | wal ked away, you know wi t h under st andi ng their argunent.
That you know, they' re claimng that the FAR viol ations from
the way that the attic was treated and the way that the
cellar was treated.

So, they're claimng FAR violations and they're
di sputing whether those spaces are attics or cellars. On

April 14th the appellant is questioning the issuance of the
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permt arguing that the ZA erred in issuing that particul ar
permt.

We took a lot of testinony. It was a |long hearing
regardi ng the attics and whether it was habitabl e space. The
definition of gross floor area includes attic space provi ded
that the head roomis not -- is at least 6 feet 6 inches.
The habitable roonms don't include attics and if it's |ess
than 6 feet 6 inches, it's an attic. In this case, the top
| evel was 6 feet 5 inches.

The issues on appeal include whether or not the
approved | ot exceeds the 60 percent maxi num Appel |l ant was
arguing that the project is listed at 64 percent |ot
occupancy. The maxi mum| ot occupancy in the RA 2 zone is 60
per cent.

The appellant was also arguing that the ZA
i ncorrectly cal cul at ed the buil di ng hei ght nmeasurenent pl an.
There's |l ack of support |I think for this argunment to include
t he basenment or basenent stairs in that the buil ding height
nmeasurenment plan calculation begins in the -- wth the
exi sting grade, not at the bottom of the basenment stairs.
Al so, the basenent is excluded from GFA.

Looki ng at the revised architectural plan on Page
A0032 it shows that the vertical height is 4 feet 7 inches
in Exhibit 2. And because of the distance is less than 6

feet, the lower |level is deemed a cellar and not included in
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the GFA under 11 — D.C. Municipal Regul ation 304.5 section

D.

The FAR limts -- the appellant was al so argui ng
that the FARIimts were exceeded. | wasn't convinced that
fromthe information in the record that this was the case.
The floor area ratio is calculated by dividing GFA by the
area of the lot. Max FARIin RA 2 zone is 1.8.

The ZA cal cul ated GFA for the first, second, and
third floor is determned that the FAR at 1.8. ZA only
| ooked at areas with the maxi num height of 6 feet 6 inches
are included in the FAR calculation, which includes the
storage area that didn't neet definition of a nmezzani ne.

Wth respect to the green area rati o requirenent
wWith regards to the appellant's argunent that the plans are
non-conpliant with the green area ratio. | didn't see a
vi ol ati on because there were no solar panels that were at
i ssue with respect to this particular case, under -- or use
of conventional power. So, | found that it was with the RA 1
and the RA 2 zone.

So, | would concur with ny coll eague's conments
that this particular appeal and this particular case should
be deni ed.

VI CE CHAI RPERSON HART: Thank you, M. Chairnman
and ny fellow Board nenbers. | think that I'mnot going to

repeat a lot of the stuff that ny fell ow Board nenbers have

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PP, R
oo A W N b O © 00 N O 00 W N P+ O

15

st at ed.

| agree that the DCRA had -- was correct in the
I nterpretation of many of the issues. The one that gave ne
sone pause was around the appellant's allegation around the
attic height.

And, that was because the appellant was saying
that the ZA incorrectly determned the attic hei ght because
It wasn't actually using the structural head room The
hei ght that was determned was 6 -- 6 feet 5 inches and in
the zoning regs, if sonething is greater-- 6 feet 6 inches
or greater, it has to be included in the gross floor area
cal cul ati on or GFA

The ZA noted that in the draw ngs, the distance
fromthe floor to ceiling height was 6 foot 5 inches. The
| evel neasured fromthe floor to the -- what the appell ant
was sayi ng was the bottom of the structure was greater than
t hat . And that was their -- that was what they were
al | egi ng.

| think that the issue that | kind of ran into was
-- 1 don't think that it was a 100 percent clear that the
structural head roomwas actually at -- was greater than the

6 foot 6 inch mark.

And, | think that maybe if there were draw ngs
that the -- the appellant had provided -- and they did
provi de sonme that were redacted -- not redacted, they were
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edited drawi ngs of the appellant -- of the property owner.
| think that if there were actual draw ngs that
kind of showed where all of the pieces were, that may have
swayed ne to have said that there was the structural head
room But the drawi ngs that the ZA, the Zoni ng Adm ni strat or
used were what the applicant for the project had put forward
showing that it was less than 6 feet 6 inches. So, as |
said, that was the part that kind of gave ne sone pause.

But, where | cane down on it was, | don't think
t hat the appellant sufficiently showed howthat was --howthe
ZA erred in that. And | would be -- will be voting to
support the -- sorry to deny the application -- the appeal
for this case.

MEMBER M LLER: Thank you M. Chairman. The
upper-level -- the argunent by the appellant on the upper
| evel being -- should have been included as -- should have
been included in the gross floor area al so gave nme pause.

There was a lot of -- shouldn't use the word
mani pul ati on because it has a negative connotation. But ,
there was a lot of junmping through unusual hoops to --
i ncluding a building code nodification to permit to 6 foot
5 inch height up there.

And it just -- | didn't find it credible that a
property owner or an occupant woul d use npst attractive upper

| evel of residential space that has a finished floor, a
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w ndow, and a bal cony and stairs leading up to it -- up to
t hat | evel. Wul d not use it for a habitability. But, |
think that the -- and the -- and | don't -- | didn't buy the

argunent that it's an attic because they have a ceiling
that's below the i mediate roof that will be --

The atticisn't definedinthe zoning regul ati ons.
Again, there's -- this is an area as the Chairnman pointed
out, as he is fond to do that the Zoning Conmm ssion, they
need to clarify when there's anbiguity or lack of clarity in
the zoning regulations. In this attic definition maybe one
of them

But | agree with all of my coll eagues' argunents
on the other -- that the cellar, the ground floor space and
the building height -- that they are all conpliant with the
zoni ng regul ati ons.

| just would have preferred if property owner had
come in for a variance to that upper level area to allow for
it to be habitable because there's no difference in the
outward appearance of this hone. And | think this board
woul d -- m ght have been receptive to that as we have been
i n many cases SO --

But | doubt -- | think with all the nodifications
were -- that were nmde to try to stretch this into a
definition or interpretation of the zoning regulations so

that it wouldn't be counted as gross floor area, | think it
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was reasonabl e. So, I wll also agree with ny coll eagues
that the Zoning Conmi ssion didn't -- the Zoni ng Adm ni strat or
did not err in this case.

But there's a lot of publicity about this now.
And t he nei ghborhood's going to be watching and there m ght
be zoning enforcenent action if there's going to be people
living up there. And so, iIf you want people to live up
there, you ought to cone in before this Board ask for the
proper zoning relief. And that's what | would reconmend.

But if you are going to use it as storage area,
|'"d be interested in seeing all those you know, boxes and
| uggage racks with the wi ndow and bal cony there. And so --
maybe when |'mnot on this Board and commi ssioned, |'ll cone
by and see what's happeni ng up there sonetine. Thank you M.
Chai r man.

CHAI RPERSON HI LL: Okay, Well thanks everybody.
| nean that was very -- as | started to say, | thought it was
avery interesting case. And right, if the Zoni ng Conm ssi on
were to clarify some issues concerning the regulation. But
| again, | thought that -- well, we've gone through it al
SO --

Ckay, I'Il go ahead and nmake a notion to deny the
Appeal Nunber 19766 and ask for -- sorry -- deny the Appeal
Nunber 19766 as captioned and adverti sed. And, ask for a

second?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P PP PR,
oo A W N b O © 00O N O O W N P+ O©O

19
VI CE CHAI RPERSON HART: Second.

CHAI RPERSON HI LL: Mbdtion nade and seconded. All
those in favor say aye.

BOARD MEMBERS: Aye.

CHAI RPERSON HI LL: Al those opposed? Mbdtion
passes. M. My.

SECRETARY MOY: Staff would record the vote as 5
to 0O to 0. This is on the notion of Chairman H Il to deny
t he Appeal of 19766. Second the notion by Vice-Chair Hart.
Al'so in support Ms. Wiite, Ms. John, and M. Robert MIller.
The notion carries.

The next action before the Board, M. Chair is a
prelimnary matter to Appeal Nunber 19839 of ANC 8A which is
on the docket scheduled for a hearing on Cctober 17th.

There before the Board is a joint notion of the
property owner and the appellee DCRA —— Joint Mtion to
Dism ss the appeal which is in your case of records under
Exhibit 22. And there is a response from ANC 8A to the --
which is their opposition to the Mtion to Disniss, of
course. And that's under Exhibit 25.

CHAI RPERSON HI LL: Okay. |Is the Board ready to
deli berate? Gkay. | can start. | didn't know where | was
going to be on this actually, originally because often tines
we'll hear this before the -- often tines we talk when we

hear these things before the appeal itself. O, before the
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case i s heard.

In this case, you know there was sonething that
was put before us in terns of the joint notion to dismss
with both the -- fromboth property owner, as well as DCRA
There was a response fromthe appellant in the record. And
| thought that the response was actually full enough that |
could at least forman opinion as to what | thought about at
the tinmeliness.

The adm ni strative decision conplained about is
whet her to approve the construction storage facility inlight
of the buffering requirenments of Subtitle J, Section 207.
ANC 8A alleges that the facility violates that rul e because
there's a gap in the evergreen screeni ng between the PDR Zone
| ot s and t he adj acent residential zone that's required by the
rul e.

Qut tineliness rule states that the appeal mnust
be filed within 60 days of the first witing that reflects
t he adm ni strative deci sion conpl ai ned about. Sothe -- it's
real ly again whether that adm nistrative decision was back
in October.

The Applicant and DCRA claim that the first
witing was the building permt that showed the driveway
break in the evergreen buffering which was i ssued Cct ober 24,
2017, which is nore than ei ght nonths before the appeal was

filed.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P P PP, R
oo A W N b O © 00O N O O d W N P+ O©O

21

ANC 8A clains that this was not the first witing
because the Applicant nodified the |andscaping on sides of
the driveway in a subsequent building permt application.
And that decision was reflected in the DCRA letter.

However, in ny opinion the driveway itself that
Is the break in the buffering that they are conpl ai ni ng about
was shown in the Cctober 24, 2017 permt application. And
therefore, that was the first witing. And so therefore ny
opinion is this appeal is untinely. O |I'msorry, yes, the
Appeal is untinely.

Wel | subsequent permt applications did nodify
Oct ober 24, 2017 permit, it did not nodify the decision to
allowthe driveway break in the evergreen buffering that was
t he deci sion conplained of. So in fact | think the appell ant
seens to even affirmthe fact that the driveway was there.

So I'll be voting to grant the Motion to Disn ss
as untinely. Does anyone el se sonething they'd |ike to add?

VI CE CHAI RPERSON HART: Only M. Chairman that |
woul d agree with your reasoning and rationale for this. |
al so thought that the application -- the appeal was untinely
-- untinely filed because it was filed so late after the
permt was first issued and that the information for the
driveway -- the buffer for the driveway was ki nd of incl uded
in the original drawings so -- that's it.

MEMBER JOHN: M. Chairman, | would also agree
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that the Motion to Dismss should be granted. And | don't

have a |lot to add to what's been said. Except to note that
the June 13, 2018 letter from DCRA supports the fact that it
Is in fact not a new decision. It was basically reaffirmng
the decision that was al ready nmade.

MEMBER VHI TE: M. Chair, | would al so concur with
your comments and Ms. John's comments as well. | nean the
regulationis clear wwth respect tothe tine  restrictions for
filing an Appeal .

And if you look at Y 302.2 and Y 302.5, it clearly
i ndi cates that the regulations require appeal to be 60 days
before the first witing that reflects the admnistrative
decision. | interpreted that to nean that the clock started
when the building permt was issued Cctober 24, 2017.

And the subsequent communications were not
substanti al changes or nmj or nodifications that woul d change
the timng of when the appeal clock should begin. So, |
would also be in favor of granting the Mtion to D sniss
Appeal 19839 for ANC 8A.

MEMBER M LLER: Thank you M. chairman. | concur
with ny colleagues, all of their argunents. The Appeal was
filed eight nonths after the permt was i ssued and the nmj or
i ssue of the appeal did not change in terns of the driveway
access. So, and there is a 60-day requirenent.

And I'll just note, even though -- that this is
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sonmewhat of an unfortunate case of a self-storage facility
being able to get a vested building permt before the Zoni ng
Comm ssi on changed the zoning regulations fromthe PDR Zone
to the RA2 zone, which happened. But, happened after the
fact here.

So, at the tine that we took that action at the
Zoni ng Conm ssion there was sone di scussi on that the property
owner mght be looking for a way to find a nutually
acceptable use that the comunity could live with. And I
hope, that -- those discussions are going forward and
sonmet hing can -- because it is, this site is surrounded by
residential and park land. And so --

But, on the legal issues before us, | think it's
pretty clear that this appeal was filed way too | ate.

CHAI RPERSON HI LL: Okay, thank you. 1'Il nake a
notion then to approve the Mdtion to Dismss as untinely.
And then dismss the Appeal Nunber 19839 and ask for a
second.

MEMBER WHI TE:  Second.

CHAI RPERSON HI LL: Motion nmade and seconded. All
those in favor say aye.

MEMBERS: Aye.

CHAI RPERSON HI LL: AlI'l those opposed. The notion
t he passes. M. My.

SECRETARY MOY: The staff would record the vote
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as 5to 0to 0. This is on the notion of Chairman H Il to
grant the Motion to Dismss as being untinely. Second the
notion, Ms. White. AlIso in support of the notion, M. John,
Vice-Chair Hart, and M. Ml ler. Wth the Board's action

then this appeal case is renoved the Cctober 17th hearing

docket .

CHAI RPERSON HI LL: All right. Thank you, M. My.
Thank you, M. MIller. | guess we're going to have Chairnman
Hood back. Excuse ne, nma' am Excuse ne, you can't -- you

can't speak to us at this point. W're just havi ng deci sions
made.
(Wher eupon, the above-entitled matter went of f the

record at 10:19 a.m and resuned at 10:19 a.m)

SECRETARY MOY: |'msorry for that outburst M.
Chairman. The -- let's see where are we. The -- let's go
wth --

Al right. There are two renmining cases for

deci si on-nmaking, M. Chairman. The next is Case Application
Nunmber 19712 of Newton Park Apartnment Condom nium Unit
Omwners.

As anmended for special exception wunder the
resi denti al conver si on regul ati ons of Subtitle U,
Section 320.2 and pursuant to Subtitle X, Chapter 10 for
variance from the residential conversion requirenents

subtitle U, Subsection -- Subtitle U Section 320.Dto all ow
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a three-unit apartnment house in the RF1 zone at 452 Newt on
Place, N.W, square 3036 | ot 89.

CHAI RPERSON HI LL: Ckay. |Is the Board ready to
del i berate? GOkay. Alright. Does anybody el se want to start
for a second? | need a m nute.

MEMBER VHI TE: | can give you sone comments on
this particular application. This is application for New on
Par k Apartnents Condom nium W had a continued hearing on
this application | ast week. The application is for relief
for conversion froma two-unit flat to a three-unit apartnent
house in RF1 zone at 452 Newton Place N W

In addition to the conversion to an apartnent
house, the applicant is requesting a variance because they
do not neet the 900 square foot mninum per wunit |ot
requirenent.

During the case the applicant rai sed a nunber of
cases where the Ofice of Planning was persuaded by the
detrinmental reliance argunent in terns of the timng. A
nunber of those cases were stated in the record. And, you
know, | won't go into them

But, there were sone cases that supported the

detrinmental reliance argunent. One of the cases was a siXx
day period that they allowed the case -- they allowed the
detrinmental reliance argunment to prevail in one of those
cases.
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Here the permt was revoked on Decenber 2015
stating that the permt nust be obtained by contacting the
zoning and buil ding departnent. In the current case, the
applicant was i ssued the permt in Cctober of 2015. And t hey
saidthey relied to their detrinent through Decenber 2015 for
a full two nonths.

After two nonths, DCRA revoked the permt and the
applicant argues detrinental reliance citing case 1951A where
they had a shorter period of reliance and were granted
relief.

| saw that the -- here the case was raised by --
| relied on a couple of cases that were raised by OAG One
case involved, you know, the Court of Appeals where they
reversed the BZA, where they allowed the variance relief,
where the applicant relied to its detrinment on the buil ding
permt.

QO her comments, for this particular case, |
believe that the facts for the case are different than the
facts that were cited and in sone of the other cases by the
applicant.

And, based upon the facts of the case that are in
the record, from ny perspective | did not feel that the
applicant acted in good faith on the part of the argunents
that were nade on the record from Cctober through Decenber

2015.
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So, for sone of those reasons and others at this
poi nt, unless ny coll eagues can you give ne sone supporting
Information, I'mnot inclined to support the application.

CHAI RPERSON HI LL: Sur e. Ch, well okay, [ 11

start. "Il do this one. O at least |['lIl give it the
counter point. So again | thought that this was a | ong
heari ng. You know and it was not -- | shouldn't say
confusing. | nean there was a continued heari ng.

And | needed to take a little nore tine to kind
of think about it. | nmean, | haven't yet kind of -- just
because it hasn't cone up yet. | haven't voted agai nst both
the ANC and the O fice of Planning in terns of what | thought
t he case was before us.

It did for ne, kind of just go around the first
prong of the variance test, you know. And there was an
argunent made for detrinental reliance as to why and how t hat
proj ect noved forward.

The Applicant did produce atineline of the events
that got themto the point that they're at. They say they
got it a permt single-famly home. But, the plans did show
three units. And so | understand that -- how one coul d ki nd
of nove forward even though they had a single-famly permt
for the hones.

| think that the Applicant did nmention that they

had a different partner that was focusing on the permtting
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process. | don't necessarily know that that is reason for
us to accept the argunent that --for detrinental reliance.
However, | do think that they -- you know, that's how they
got to this point.

They continued to rely what was before them They
did get a permt for the three unit conversion in Cctober,
but then it was taken away in Decenber -- or revoked in
Decenber.

And the Applicant was stating that they were
99 percent conplete with the project. And there was a | ot of
di scussions -- well how coul d you have been conplete with the
project by that tine? And then it was again, clarified from
the applicant that that's the way they were noving forward.
And then they got the permt.

So, you know they did -- and they did have --
there was an emai |l fromthe Zoning Adm ni strator that further
would clarify that they should -- you know would get the
three units and novi ng forward.

| -- so again, was kind of getting the first prong
of that variance test as to, you know how t hey were neeting
t hat prong. And so | didn't think -- | didn't have any
i ssues with the second or third prong of the variance test.

And then for ne, | guess again it was -- just |
think that the applicant did nmake a good argunment on, you

know, how they got to the three units and that they relied
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on the Zoning Adm nistrator and the permt that they had for
t hose few nont hs.

| again don't take lightly disagreeing with the
Ofice of Planning. And | think that it -- this was very
unique for nme in terns of understandi ng how this applicant
got to this point. And | thought that they nade a good
argunent as to how they're neeting the first prong of the
variance test. So, | wll be in support of this application.

MEMBER JOHN: M. Chairman, | found this case very
difficult because of the unusual, | would say fact pattern.
And at the risk of repeating sonme of what you said, | wll
sort of go through how |l got to ny decision.

CHAI RPERSON HI LL: Ms. John, | think you're doing
a great job going though. You take all the time you need
goi ng through your decision. |It's great and | need a break
anyway here, so pl ease.

MEMBER JOHN. So, as was noted the applicant is
seeking a variance -- variance relief or area variance reli ef
because the property did not neet the 900 square foot of |and
area per unit. And the requested deviation is 40 square feet
because it did not neet the 2700 square foot requirenent,
whi ch neant it would be not a huge deviation. It would only
be a 2 percent change -- 2 percent difference.

So, the Applicant first applied for this permt

in February of 2015 using plans that depicted a three-unit
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configuration. And later in April -- and those plans were
approved for a single famly dwelling.

The applicant testified that that the applicant
did not change the -- not seek to correct the problempartly
because as | understand it, they had made their intention
known by submtting plans for a three-unit configuration.

And after they received the zoning approval for
-- the ZA's approval for a 2 percent deviation request for
the three-unit configuration, they continued working in good
faith, going through all the processes of construction in
anticipation that the permt would be corrected.

So i n June 2015 there was a stop work order, which
was reinstated. And the applicant paid a fine and conti nued
to work on the three-unit configuration while going through
t he process of the application process. And so, in expecting
to receive this formal conversion.

And in August 2015, the record shows that the
t hree-unit configuration was approved and t he buil di ng perm t
was issued in October '15 to allow a three-unit
configuration. So, the applicant continued to conplete the
renovati on.

But then, in Decenber DCRA revoked the permt.
And the applicant at this point should have, but did not,
pursue an appeal but testified that he used his remaining

funds to conply and convert the unit to a two-unit buil ding.
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He obtained a C of Ofor that configuration. He

sold the top unit. He couldn't sell the configuration of the
bottom unit because it had two bedroons and two kitchens.
And so he rented out the two |evels. So when the DCRA
threatened to revoke the C of O for the basenent, for the
second unit, the Applicant then sought approval for the
three-unit configuration.

The appli cant provi ded extensive testinony
concerning its efforts to sell the four-unit configuration.
There was a letter fromhis real estate agent expl aining the
difficulty of selling that configuration and the cost of
converting to the two-unit -- reconverting to the two-unit
configuration.

As well as noting that because of the
configuration it would really be difficult to sell the unit.
And this is a recent letter. It would be difficult to sell
the unit at a reasonable price based on the existing
condi ti ons.

For me this was difficult because it -- the
applicant -- there's no showing that there was bad faith in
working to secure the permit. And that at all tinmes, DCRA
was aware of or should have been aware that this Applicant
was working in good faith to finalize the permit. And so in
the absence of any testinony that there was bad faith on

behal f of the Applicant, he mght have just been purely
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negligent, but so was DCRA.

And so in this case | have to disagree with the
OP because OP says the applicant should have had the
opportunity to nake the corrections at several tines during
the process. However, there are two sides of that coin.

And so, in the absence of any show ng of bad faith
in this very difficult case and with these particular sets
of circunstances, | feel that the applicant has net the
burden of proof for variance. And, that there is no
detrinment to the regulations for the zoning plan in this
case.

And, | believe that that criteria is also net.
And, so | would support the application. There's also no
nei ghbor hood opposition. So, |  would support the
application.

CHAlI RPERSON HI LL: Chai rman Hood, Vice Chair Hart.
Who wants to go?

VI CE CHAI RPERSON HART: "1l go. Yes, |

appreciate the thought so far from for ny fellow Board

menbers. Just to kind of get to the chase. | would be in
support of the application. | do believe that they've
actually net the criteria of the -- excuse ne -- the prongs,

especially the first prong.
While | did have sone reservati ons around sone of

the timng of the -- in the-- along the tineline for this
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case, | do not support the OP's report recomrendation for
deni al because | think that while the applicant nay have
pursued an appeal for the revocation of the building permt
in -- when was that? 2017, | guess it would have been?
Early 2017? They are before us now. And it is still an
| ssue that they have to deal wth.

Their issue -- the concern -- the reason that they
had their building --their certificate of occupancy revoked
was that they had one C of O for two units, the two bottom
units. As the top unit had al ready been sol d.

So, they are trying to deal with the situation
where they have no -- one certificate of occupancy for two
units. And they've found through their efforts and they' ve
shown that they tried to sell the two units -- this as one
unit at one point and that was -- actually, at two different
points and that was -- they were not able to do that. And
so, | think that while it is sonewhat unusual -- of an
unusual tineline, I am-- | think that they have net the
prongs for the variance test.

Wth regard to the other relief that they sought,
| didn't think for under U 320.2, | thought that was actually
fine. | didn't have any issues with any of the -- | thought
they net all the criteria under U 320.2. So, that was not
an issue at all.

The big kind of question was whet her or not they
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actually net the first prong of the variance test. And |
believe that they've shown -- they proved, provided
I nformation show ng howthey did neet that. So again |I'd be
voting in support of the application.

ZC CHAIR HOOD: M. Chairman, 1'll end it up. |
amnot in support of this application. | think that the --
at | east the conversations and the testinony was received in
the appeal that was presented -- | think that the applicant
know ngly went in there, know ng exactly, even when they got
the single famly permts and everything -- they not only
knew what the end result what they wanted to do.

But you know, |I'm not going to get into that.
But, | cantell youthat it seenms to be atrendinthis city.
That in D.C. you can cone down and do it first, and conme down
and ask for forgiveness |ater.

And that's the way | ook at this. And know ngly
-- I"'mnot sure. | noticed that they had anot her partner who
was not doing sonething. But, if you stake into something,
you should foll ow what's going on as first.

But no, you can go down to the BZA. Go ahead and
do it. And we'll down and make it -- we'll conme up with a
tinmeline -- and we'll go -- go back and forth. But | think
the Ofice of Planning is exactly on cue.

But for ne, the Exhibit Number 66, which ANC 1A

is what derived nme to ny decision of not supporting this
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application. And I think we need to be cognizant of these
tinelines and trying to confuse this Board so peopl e can get
exactly what they want.

They had tinme as the Ofice of Planning nentioned.
Even the ANC, they had tine to go down and correct it. And,
get things straight wth DCRA DCRA has a lot on their
pl at e. | know they don't have a | ot of inspectors. But ,
they have a lot on their plate.

But, no you can go to the BZA. Don't worry about
it. They'll --yes -- they'll say, let's put a tineline and
we can go to the BZA. And not just to BZA, it conmes on the
Comm ssion, the sane stuff as well. So, | will not be in
support of this application. | wll focus ny attention on
Exhi bit Nunber 66. Thank you.

CHAlI RPERSON HI LL: Chai rman Hood, thank you so
much for being here today.

ZC CHAI R HOCD: You asked nme to cone.

CHAI RPERSON HI LL: And thank you so nuch for al so
i ncl udi ng the Zoni ng Conm ssi on i n your conments as to com ng
down to whatever it is. Because you know, it's just not --
peopl e don't just cone down to t he Board of Zoni ng Adj ust nent
and get things strai ghtened out after the fact.

ZC CHAI R HOOD: M. Chairman just let nme say
something. |'mnot personalizing this. | amjust telling

you some my experience. | served on the BZA
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CHAI RPERSON HI LL: Because |'ve already had a

norning. Is what I'm-- just you know --
ZC CHAIR HOCD: Well , | obviously heard about it.

CHAI RPERSON HI LL: Right, right.

ZC CHAIR HOOD: | don't know if | agree with her
or not. But wait a mnute, let ne just say this. | sit on
the BZA as well. So that's why. |'m not exenpting nyself

CHAl RPERSON HI LL: Ckay.

ZC CHAIR HOCD: -- for ny actions. That's just
nmy position.

CHAI RPERSON HI LL: Ckay. Did the Chairman's
debat e change anyone's mni nd?

VEMBER JOHN: | respect and val ue Conm ssi oner
Hood's views and he's been in the city | ong enough to have,
you know, to provide background on sonme of these things.

The problemfor ne, | thought of that too. But,
if you ook at the recent Court of Appeals' decisions that
have | ooked at detrinmental reliance, the Court has, you know
basically said if there is proof that there is detrinental
reliance even if it is a short period of tinme, and there is
no other violation of the variance test. Then, you know t he
| aw does not --

The aw al l ows us to, you know find that there is

detrinental reliance. It's not the-- as far as | can see,
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It's not the tinme of the detrinental reliance. But whether
t hey can show that there was sone activity during that tine.

Inthis case, the property owner continued to work
on the building for two or three nonths. So it's unfortunate
and -- . So that's ny two cents.

VI CE CHAI RVAN HART: M. Chairman, just kind of
to respond to the -- your question. And again | guess |[|'m
| ooki ng at variance tests, first prong and the aspect says,
by reason of exceptional -- well it says -- by reason of
exceptional, narrowness, shall owness, or shape of the piece
of property at the time of the original adoption of the
regul ations, or by reason of exceptional topographi cal
conditions, or other extraordi nary or exceptional situations
or conditions of a specific piece of property.

And to ne, that Ilast piece which is other
extraordi nary or exceptional situations or conditions have
a specific piece of property is the aspect that |1'd be
relying on.

And | understand that this is not a -- you know,
it's kind of an regular rectangular lot. But | guess, the
-- the applicant is seeking a variance and a special
exception fromus. They did have -- again they did have the
opportunity to file an appeal of the revocation of the
buil ding permit back in the early 2017. But, they did not

do that. They are -- | think it was 2017 -- naybe it was
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2016 -- I'm-- think it is 2016, sorry.

| guess the point that |'m just making is that
they are com ng before us and saying that there was a part
of -- period of tinme that they relied on having a building
permt. I can't change the tineline that DCRA issued the
building permt and then several nonths |ater revoked the
buil ding permt. That happened.

Now that was several years ago. But, it was
sonet hing that did occurred and the applicant, you know says
that they've tried to -- they've tried to deal wth that.
They tried to sell the unit. That was, you know, not

possi ble. And provided sone information in the record to

descri be why that -- the sale of that very large unit -- |
said very large -- 4 bedroom unit wouldn't -- was not
f easi bl e.

And while | understand that the ANC and OP | have

a different perspective on that, |I just -- | don't know what
it is that we could -- that we could say to be able to be --
to vote against that. So, as | said, | still will be voting

in support of the application.

MEMBER VHI TE: M. Chair, ny vote has not changed.
| still found the argunents of the O fice of Planning and t he
ANC conpel I'i ng enough and | did not think that the variance
test was net in this particul ar case. So, | will still be

voting do not support the application.
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CHAI RPERSON HI LL: Ckay. Al right. [I'm going

to make notion to approve Application Nunber 19712 as
captioned and read by the Secretary. And ask for a second.

VI CE CHAlI RPERSON HART:  Second.

CHAI RPERSON HI LL: Mbdtion nade and seconded. All
those in favor say aye.

MEMBERS: Aye.

CHAI RPERSON HI LL: All those opposed.

ZC CHAI R HOOD: Opposed.

MEMBER WHI TE: | oppose.

CHAI RPERSON HI LL: All right. M. My, the notion
passes.

SECRETARY MOY: Thank you, M. Chairman. St af f
woul d record the vote is 3to 2to 0. This is on the notion
of Chairman Hill to approve the application for the relief
bei ng requested. Second the notion Vice-Chair Hart. Also
in support Ms. John. Opposed to the notion is M. Anthony
Hood and Ms. Wite. The notion carries.

CHAI RPERSON HI LL: All right. The notion passes
M. Moy. Did | already say that? Al right, we have
Chai rman Hood for one nore case. | believe so.

ZC CHAIR HOCD: One nore. The decision and one
nore hearing.

CHAI RPERSON HI LL: One nore deci sion.

ZC CHAI R HOQOD: One nore deci sion and one nore
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heari ng.

CHAI RPERSON HI LL: Okay. This is a |long deci sion
day. This is a long decision day. Oay. Al right. That's
right. | forgot. Ckay.

SECRETARY MOY: The final decision case --
deci si on-maki ng case is Appeal Nunber 19773 of John Stokes
and ANC 4C. This is the appeal from the decision nade on
February 21, 2018 by the Zoni ng Adm ni strator, Departnent of
Consuner and Regul atory Affairs to issue building permt
nunber B1611940 to construct a three -- to construct a new
three-story flat in RF1 zone, which was previously in R4 zone
at prem ses 1523 Varnum Street, N. W, square 2698, |ot 46.

The hearing was held on July 18, 2018. Schedul ed
for a decision Septenber 26, 2018 and that was noved by the
Board to today's decision, Cctober 3rd.

CHAI RPERSON HI LL: kay, before -- is the Board
ready to deli berate? Before we deliberate again, we're here
to deliberate. We're not taking testinony from anyone.
W' re not having conversations with anyone. W're here to
deliberate on the nerits of this case. Wuld soneone |ike
to begin?

VI CE CHAlI RPERSON HART: Sur e. This case was
brought by John Stokes and ANC 4C for a decision nmade on
February 21st of the year by the ZA to issue a building

permt to construct a three-story flat in a RF1 zone at 1523
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Var num Street.

The case made a little bit -- well, was made nore
conpl ex because the owner of the property for the building
permt -- where the building permt was issued is also the
sanme owner as the adjacent property or |ot.

And that lot -- these two lots were actually,
originally a single ot at one point, they were subdivided.
The adj acent property -- so this property that we have was
-- that this building permt is pertaining to -- was
subdi vi ded and a new | ot was created.

The new |l ot had a smaller street frontage at 16
feet than the other houses al ong Varnumstreet. And this was
an i ssue because it neans -- it neant that the buil ding had
to be pushed back fromthe perceived buil ding frontage al ong
Var num Street.

The appel | ant has raised several zoni ng
regul ations -- related, excuse nme. The appellant has raised
several zoning regulation related i ssues where they believe
that the ZA erred -- the Zoning Administrator erred in
i ssuing the building permt.

And t hey wer e regardi ng rear setback requirenents,
regarding mnimumlot area and mnimum/|ot w dth, side yard
requi rement, pervious surface areas, general provisions of
the zoning regulations. As well as the green area ratio.

And t hen a speci al exception requirenent under Subtitle 22. 3,
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excuse me, 22 3 -- ww, | have a hard tine with this --
Subtitle 223. 2.

And so after review ng the case record including
the appellant's and DCRA's pre-hearing statenents and
listening to the testinony that each of them gave, | do
believe that the appellant has failed to denonstrate where
t he ZA has erred.

And so I'll kind of step through this. The rear
set back requirenents under Subtitle 44.1, there is 20 feet
proposed, 20 feet is required. Under the mninum | ot
requi renments, under Subtitle 41 specifically for the m ni mum
| ot area which is 41.3 there is 1800 square feet required,
3,300 square feet -- a little over 3,300 square feet is
pr oposed.

For the m nimum/| ot wi dth under subtitle 41.3, 18
feet is required, and 20.7 feet is proposed. And this is
actually an average | ot width. The ZA, Zoning Adm ni strator
did describe how they calculated the average ot width to
come up with this 20.7 square -- excuse ne 24.75 feet for the
wi dt h.

For the side yard requi rement under Subtitle 405.3
it is zero feet is required, if none is proposed. And for
this particul ar project, none was proposed. For the pervious
surface area requirenent under Subtitle 412.3 there is 30

percent required, 39 percent is proposed according to the
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pl aque in the record.

Under The General Provisions under 101.1 and
101.2, 1'll discuss this in a mnute. But for the general
area -- excuse ne, for the green area ratio under Subtitle
3401.2, this is not applicable in RL, in any of the lots --
in any of the zones that are either Rl, R2, R3 or R4
residential zones. This is in a R4 residential zone.

The only part that gave ne sone pause in the
appellant's case was the General Provisions argunent. And
that was under Subtitle 101.1 and 101.2. The ZA noted that
in his testinony that the zoning regul ations subtitles set
up the specific guidelines or criteria for conpliance.

And further stated that the property owner net the
criteria for the various areas as | have just nentioned of
the zoning regqgulations. And so, it met the GCeneral
Provi sions by neeting the specific guidelines set forth in
t he zoni ng regs.

And | understand that the -- what the Zoning
Administrator is saying about that. | do believe that the
reason that it gave ne sone pause was just to understand if
all of these general issues were -- general ideas were mnet
what part of the General Provisions.

But after kind of actually looking at the tape
again, which | ended up having to do to really understand

where the ZA coming from | thought that | was -- | found
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that | was confortable wth the ZA's explanation on it.

That the specific guidelines for criteria for
conpliance under the zoning regs were what they used for
maki ng sure that the project was -- conplied with the zoning
regs. And so with that, | think I would be in favor of
denying the appeal. And that's it.

MEMBER JOHN: M. Chairman, | thought that ny
col | eague just nmade a very thorough explanation for finding
that there was no error in granting the permt. And
essentially he stepped through all of the areas that | would
have addressed. And so, | don't have anything really to add
to what's been said. So, | would agree.

MEMBER VHI TE: M. Chair, | concur with Vice-Chair
Hart's di scussi on regardi ng why this particul ar appeal should
be deni ed. He was very thorough in going through each of the
sections, the issues that were raised during the appeal.

But | also think it's inportant to note that the
-- in this particular application, we reviewed it under the
1958 regul ati ons because it was the appropriate regul ati ons
in this particular application and appeal .

ZC CHAIR HOOD: M. Chairman, what | want to say
I s not necessary relevant to this case. | say this first.
We're getting a |lot of appeals here on the BZA. And once
before --

And first let ne thank Board Menber John for her
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comments. Even though she on that other case -- even though
she didn't agree with ne. But that's fine. That's why
there's five of us up here.

Sone years ago, the -- we were getting a | ot of
appeal s. And it took the Ofice of Zoning, QOAG Zoning

Adm nistrator's office to figure out why we were getting al

of those.

And, to ne, we're right back to where we are. And
| guess -- and | was nentioning this the other day.
Sonething that we did to correct it. Because at one tine

this Board was not getting any appeals. Prior to that we

were getting a | ot.

Now we' re back to where we were. | don't know,
| don't know what the issue are. | knowthat our city i s now
built -- is pretty very nuch getting built up and things a

little nore contentious.

But for the nobst part, in this case, | -- you
know, | think everyone knew what | wanted to do with the
ot her property when they did the splitting of the properties.
But, I wll tell you, | disagree with a nunber of conments
that |'ve heard.

Especially when it cones to the general purpose.

| |looked at that -- the ZA stated that the general purpose
requi rements are general objectives which are -- and | | ooked
up the word objectives. | said to nme, |ook up and see what
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obj ectives are so -- because |'ve actual ly di sagreed with the
gui dance that |'ve been given over the years on this whole
general provisions.

And the guidance says -- the objectives -- it's
agoal. So, | interpret that to the devel opnent standards,

but also ook at it generically. And we |l ook at 101.1 as the

vice-chair nentioned and 101. 2. Character of respect of
districts. Yes, | understand that the devel opnent standards
are met.

But you know, we're starting to approve
devel opments that are out of character of neighborhoods.
Suitability of each district for the uses permtted, in each
district under this title. Jim |'ve heard the argunent
general. But, for nme, it wouldn't be inthe Title in ZR 58,
inthe Title if it wasn't applicable.

So for me, those are key argunents. W are
changi ng the character. |1've even done research | ooking at

what's going on in Virginia. Sonme of the stuff we're doing

inthe District, we're not -- and | know t hey have nuch nore
land in Virginia. |It's not allowable.
So at the end of the day, |like the kids call ne

at the University of Maryland. You all are nmessing up the
housi ng stock in the District of Colunmbia. So when you --
you know go and talk to young fol ks who are com ng behind --

who's going to cone behind us -- and | hear that.
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To me this is a prine exanple. | think this
appellant is exactly on target when he goes to 101.1 and
101. 2. Here's to even furthernore. Yes, | understand the
nunbers gane and the jargon of the setback and how nuch to
ask for. | understand all of that.

But |'ve asked and | wondered -- want toreiterate
again at the Zoning Comm ssion -- |'ve asked that the BZA be
gi ven sone type of design because | haven't seen one. You
don't really know what's --

Al you know is a nunbers gane. You don't know
how i ntrusive this up going to be and the character -- how
it's going to change the character in that community. [|'m
not here giving out of lashing. But these are things that
we need to do to try to inprove it.

And you will see this nuch nore than | do because
you're here every week and I"'mnot. But | just know these
are things that needs to be tightened up. |[If sonebody can
point me to show ne howintrusive this is going to be in that
nei ghborhood. | will be willing to |ook at it.

But right now we're basically zoning -- what |
call zoning in the blind. That's what we're doing, zoning
in the blind. W're changing the character of that
nei ghborhood. And | don't think the residents of this city,
a lot of them don't expect that. So that's where | am on

that. Again, 101.1 and 101.2, | think are applicable.
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CHAI RPERSON HI LL: Ckay. Well  Chai rman Hood,

t hank you so nmuch for your comments and | guess, you know
this property has not been sonething that -- well it's gone,

It's undergone a |l ot of changes. Right?

| mean this was sonet hing, you knowit was -- they
split the lots. It was one lot and it had -- | think it --
| can't -- seven years. It was a large property that they

were going to build. And then that got, you know, was goi ng
to possibly get sua sponted.

And then, | thinkit's in nowthe Court of Appeals
for that particular project. And now -- | guess what |'m
trying get to at -- |I'mjust having a discussion also, is
that | don't like it. Right?

| don't like the fact that --1 mean |I'mgoing to
vote to deny the appeal. But, | don't like the project. And
what happens to us here at the BZA is that, you know, there
are criteria that we're | ooking at as to whether or not we
-- | mean, again it's not whether we like it or not -- like
we just look at the zoning regulations and think what we
think of the zoning regul ati ons.

And | do think that the devel oper has, you know
mani pul ated the | ot and done what they needed to do to get
this project in this way. And we -- the previous project
that was before us, the one that was right next door. You

know, all | renmenber that we were trying -- the best --
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because | knew that this was com ng up and what was happeni ng
and whether or not this appeal got approved or not.

The only thing that | thought that we as a Board
had an opportunity to do was there was |i ke sone fencing and
sone trees that we can nmaybe try to make sure, you know, went
as far back as possible to try to help the community.

And so you know, whatever worked i f there was sone
way that | thought that we coul d approve -- you know, again
the fact that the Zoning Adm nistrator -- and |I' mjust giving
my opinion again. That the Zoning Adm nistrator had erred,
you know, |'d be happy to say that he had erred. But | --
for the --

Il won’t walk through the deliberations that
Vice-Chair Hart had nmentioned, as well as Ms. John. But it's
just disappointing. | nean | don't know what to say other
t han, you know, it's --

| just can't see where the Zoning Adm nistrator
erred. | mean, | think that the devel oper, you know di vi ded
up properly. It was a matter of right, the way the | ot was
neasured, the way everything was done. And so, but |I'm not
di sagreeing with you Chai rman Hood and the overall concept.
| just can't approve the appeal.

ZC CHAI R HOOD: So, | think in another case, |
made nyself perfectly known that | was going to sua sponte.

And t hat woul d have given the Zoning Comrission the tinme to
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use a live case to be able to go back and revisit sone of the
t hi ngs we pronul gat ed.

But that was circunvented. So, basically now you

come back. And then what bothered ne even nore when | | ook
through the record of this case, there's an agreenent. |f
this doesn't happen and that goes on. If that doesn't happen

then this goes on. \Were else do they do that at? \Were
else is that going on at?

| mean the-- tone, if the first case woul d have
went forward, and |l et us -- They woul d have found sua sponte.
And let us -- let the Comm ssion come back and say, okay how
do we tweak this? Wat do we do to make this right? How can
we nake sure that we inprove and save the character of the
nei ghbor hood?

That's what people inthe city are saying. W're
nmessi ng up the character of their nei ghborhoods. How do you
bal ance that? That woul d have been a prine case. But no,
what was done, was this.

But then | see an agreenent in here. Well if this
is done, if that's done. |f you nove over here. And |I' mnot
citing it for verbati mbecause | can't renenber all of that.
After | started reading it, | said well wait a mnute. | f
| get thisincourt, if |I don't get that, |I can cone back and
do the seven unit.

And I'mthinking, okay. WelIl basically, what are
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their intentions as we nove forward? And | hear what you're
saying, but | still disagree wth the ZAthis. And |I'mgoing
to make it known to himas well.

This 101.1 and 101.2 are very applicable. You
cannot mnimze that. That's in the zoning code and it
shoul d be part of the objectives. And the objectives are the
goals. They tie into the devel opnent standards as wel|.

So, that's where | am W just, you know, we j ust
have to try to fix it. You know and | understand what the
BZA saying. |It's not the first tinme |I've heard that. It's
actually the third time |I've heard the sane thing. So, it
needs to be fixed as far as |'m concerned. | wll be
uphol di ng the appellant's argunent.

CHAI RPERSON HI LL: Ckay. And | guess if the
Zoni ng Conmi ssioner -- | don't know how this works also.
But, if the Zoning Adm nistrator, you know that even for a
matter of right permts that they should | ook nore closely

at 101.1 and 101. 2.

ZC CHAIR HOOD: Wll that's been -- that's
actually -- that argunent for me has not just started here
recently. That's been probably been a 15 year argunent.

kay. So it's not just with this Zoning Adm nistrator. No,

| think this Zoning Adm ni strator because the other ones, |

don't think I had that argunent with. Ckay. All right.
CHAI RPERSON HI LL: GCkay. Al right. D d anyone's
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opi ni on change? Ckay.
ZC CHAI R HOOD: M. Chairman, | don't expect to
-- that's why | went last. |'mpretty sure that when we cone
-- I'"'msure that -- and | appreciate, see if anyone's opinion

changed. Didit? kay.

| don't knowif I'mgoing to -- | can tell you,
|"mputting this out again. | don't know what |'m going to
do with this one. | know what happened the last tinme | say
| was going to sua sponte. |"'m not sure what's going to

happen with this one.

CHAI RPERSON HI LL: Okay. |I'Il go ahead and nake
a notion to deny Appeal Nunber 19773, as captioned and as
read by the Secretary and captioned. And ask for a second.

VI CE CHAI RMAN HART: Second.

CHAI RPERSON HI LL: Motion nmade and seconded. All
those in favor say aye.

MEMBERS: Aye.

CHAI RPERSON HI LL: All those opposed.

ZC CHAI R HOOD: (Opposed.

CHAI RPERSON HI LL: M. My, the notion passes.

SECRETARY MOY:  Staff would record the vote as
4 to 1to 0. This is on the notion the Chairman Hart -- |
nmean, yes, Chairman Hill to deny the appeal. Seconded the
nmotion Vice-Chair Hart. Also in support, M. John, M.

Wi te. Qpposed to the notion is M. Hood. The notion

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

53
carries.
CHAI RPERSON HI LL: Okay. Thank you, M. My.
(Whereupon, the above-entitled matter went off the

record at 11:05 a.m.)
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