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PROGCEEDI-NGS
9:43 a. m
CHAIR HILL: The hearing wll please cone to
or der. We're located in the Jerrily R Kress Menori al
Heari ng Room at 441 4th Street, NW This is the Septenber
19t h Public Hearing of the Board of Zoni ng Adjustnent of the
District of Colunbia. My nane is Fred HIl, Chairperson
Joining ne today is Carlton Hart, Vice Chair, Lesyllee Wite,
and Lorna John, Board Menbers. And representing the Zoning
Commi ssion is Mchael Turnbull.

Copi es of today's agenda are avail able to you and
| ocated in the wall bin near the door. Please be advised
that this proceeding is being recorded by a court reporter
and is also webcast live. Accordingly, we nust ask you to
refrain fromany disruptive noises or actions in the hearing
room

When presenting information to the Board, please
turn on and speak into the mcrophone, first stating your
nanme and honme address. When you're fini shed speaki ng, pl ease
turn off your mcrophone so the mcrophone is no |onger
pi cki ng up sound or background noi se.

Al'l persons planning to testify either in favor
or in opposition nmust have raised their hand and been sworn
in by the Secretary. Al so, each witness nust fill out two

Wi tness cards. These cards are | ocated on the tabl e near the
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door and on the witness table. On comng forward to speak
to the Board, please give both cards to the reporter sitting
at the table to ny right.

If you wish to file witten testinony or
addi tional supporting docunents today, please submt one
original and 12 copies to the Secretary for distribution.
If you do not have the requisite nunber of copies, you can
reproduce copi es on an office printer inthe Ofice of Zoning
| ocated across the hall.

The order of procedures, and speci al exceptions,
and variances, as well as appeals, are listed as you wal k
into the door -- as you walk into the hearing room The
record shall be closed at the concl usion of each case except
for any material specifically requested by the Board. The
Board and the staff will specify at the end of the hearing
exactly what is expected and the date when the persons nust
submt evidence to the Ofice of Zoning. After the record
is closed, no other information shall be accepted by the
Boar d.

The Board's agenda includes --- so this is new
agai n. | mentioned this last week, primarily for the
attorneys in the room The Board' s agenda i ncl uded cases set
for decision. After the Board adjourns, the Ofice of
Zoning, in consultation with nyself, will determ ne whether

a full or summary order nmay be issued.
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A full order is required when the decision it
contains is adverse to a party, including and affected ANC.
A full order may be needed if the Board's decision differs
fromthe Ofice of Planning's recommendations. Although the
Board favors the use if summary orders whenever possible, an
Appl i cant may not request the Board to issue such an order.

The Di strict of Col unbi a Adm ni strative Procedures
Act requires that the public hearing on each case be held in
t he open before the public pursuant to Section 405 B and 406
of that Act. The Board may, consistent with its rules or
procedures, and the Act, enter into a cl osed neeting on cases
for purpose of seeking |egal counsel on a case pursuant to
DC Oficial Code, Section 2-575(b)4 and/or deliberating on
a case pursuant to DC O ficial Code, Section 2-575(b)13, but
only after providing the necessary public notice in the case
of an energency closed hearing after taking the roll call
vot e.

The deci sion of the Board in cases nust be based
exclusively on the public record. To avoid any appearance
to the contrary, the Board requests that persons present not
engage t he nenbers of the Board i n conversation. Please turn
off all beepers and cell phones at this tine so as not to

di srupt the proceeding.

Prelimnary matters or those which relate to
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another case will or should be heard today, such as request
for a postponenent, continuance, or wthdrawal, or whether
proper and adequate notice of the hearing has been given.

If you are not prepared to go forward wth the
case today, or believe that the Board shoul d not proceed, now
iIs the time to raise such a matter. M. Secretary, do we
have any prelimnary matters?

MR MOY: (Good norning, M. Chairman, nenbers of
the Board. The docket is as recorded on the agenda which is
on the wall bin to ny left. There are prelimnary matters,
but staff would suggest that the Board address those when a
case is called.

CHAIR HI LL: Ckay, great. Thank you. For those
of you who have been here before, | usually whip through that
thing. So that's how fast this day is going to go.

Let's see, if anyone is planning on testifying,
one way or the other, if you would pl ease stand and take the
oath adm nistered by the Secretary to ny left.

MR, MOY: Good norning. Do you solemly swear or
affirm that the testinony you're about to present in this
proceeding is the truth, the whole truth, and nothing but the
truth?

(Chorus of ayes)

MR, MOY: Thank you, |adies and gentlenen. You

may consi der yoursel ves under oat h.
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CHAIR HILL: Okay. So just to again kind of give

a heads up as to how ! think the day will nove, we are going
--- well, we're going to delay our deliberations until the
end of the day unless | don't make it. And then we'll do
that before | | eave. So therefore, the decisions -- our

nmeeting agenda is going to be at the end of the day.

Qur hearing agenda is now going to nove forward.
And we're going to go in the order in which we have, except
for one m stake that was put in the order, Application 19819
of Southern Hills will be the last to be heard. Oherw se,
we're going to be followng the agenda. So, M. My,
whenever you have a chance.

MR, MOY: Thank you, M. Chairman. So with that,
| would call parties to the table to appeal Nunber 19550 of
ANC 6C as anended for appeal fromthe decision nade on March
31lst, 2017, by the Zoning Adm nistrator, Departnent of
Consunmer Regulatory Affairs, to issue a building permt
Nunber B, B as in Bravo, 17006219, as revised by B 1805207,
to permt the renovation if a one-famly dwelling to two
separate one-famly dwelling units, RF1 Zone at Prem ses 1125
7th Street, NE, Square 886, Lot 35.

This was last heard, M. Chairman, at, as you
recall, at the Board's hearing on May 9th, 2018.

MR, ECKENW LER: M. Chair, | just need to point

out that | have reviewed the record on this, and |I'm ready
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to sit on the case.

CHAIR HILL: Al right. Thank you, M.
Conmi ssi oner .

(Off the record comments)

CHAIR HILL: Ckay, great. One other thing, |
suppose. |If you're probably the fourth case, you'll be heard
probably after |unch. This one particular appeal wll
probably take sone tine. And then | would assune the next
case also will probably take a little bit of tine. So I'm
just trying to give you a heads up. Probably the fourth case
will be after lunch. But I'mnot really sure. W'II|l see how
t hi s goes.

| f you coul d please introduce yourselves fromny
right to left.

M5. LORD SORENSON: Good norning, Adrienne Lord-
Sorenson, assistant general counsel with the DC Depart nent
of Consumer and Regul atory Affairs.

MR, LEGRANT: Good nor ni ng. Mat t hew LeG ant,
zoni ng adm ni strator, DCRA.

MR CUMNS: Kevin Cunmns, a District resident.

MR, ECKENW LER: Good norni ng, M. Chairnman, Mark
Eckenwi | er here on behal f of ANC 6C.

MR, BROWN: Good norning, Patrick Brown from
Greenstein, DeLornme and Luchs, on behalf of the property

owner, Atlas Squared.
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MR. BELLO  Good norning, Toye A. Bello.

MR. TAWED: Good norning, Tarique Tawed, property
owner, Atlas Squar ed.

PARTICIPANT: M. Chairman, | have two other
W tnesses. | don't know if we need to introduce them now.
They're not at the table.

CHAIR HILL: Wy don't we --- we'll bring themup
when it's your presentation.

PARTICIPANT: Very good.

CHAIR HI LL: So, M. Eckenwiler, | believe we're
going to start with you.

MR, ECKENWLER: M. Chairman, | think there's a
pendi ng noti on.

CHAIR HILL: Thank you, Conm ssioner.

MR MOY: Yes, M. Chair, that's the notion that
was filed on August 9th by the property owner to anend the
appeal to include the second revised pernit that was issued
August 2nd, 2018. "Il check to see which exhibit nunber
that is.

CHAI R HI LL: That's Exhi bit Nunber 55. You know,
| renmenber the notion now. So does the Board have any
t houghts on the notion, | guess?

M. Eckenwiler, so as | understand it, the ANC and
DCRA were in agreenent in ternms of the permt for this?

MR, ECKENW LER: ANC 6C consent ed. And ny
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recoll ection is that DCRA had |ikew se consent ed.

CHAIR HI LL: Yes. And so, M. Cummns, did you
have any comments or thoughts on --- | know the permt just
got, again, over our recess in August. Are you aware of the
nmoti on?

MR, CUW NS: | am And given that it was a
consent notion and consented to do so quickly, | just didn't
have tine to respond in the record but have no objection to
t hat notion.

CHAIR HI LL: Okay. So then unless the Board has
t heir own objections, | woul d go ahead and approve the notion
to anend t he appeal.

MEMBER WHI TE:  Second.

CHAIR HI LL: Ckay, so the notion's been nade and
seconded. All in favor say aye?

(Chorus of ayes)

CHAIR HILL: Al those opposed?

(No audi bl e response)

CHAIRH LL: Al right. So, M. Eckenwiler, we're

going to start with you again as the Appellant. |'mtrying
to renenber the order, | guess. Well, we'll start with you,
and then I'lIl try to | ook up the order, because |I'm---

MR. ECKENW LER: | have the hearing procedures

here, M. Chairman, if you want to ---

CHAIR HILL: Onh, great. Sure, go ahead.
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MR ECKENW LER: | can hand those out if you |ike

or just describe it to you. So prelimnary procedural
matters, Appellant's case, then the respective case of
parties who are interveners, so that would be M. Cunm ns,
the adm nistrative official's case, so that's DCRA, and then
parties in opposition. So that would be the property owner.
And then we go to rebuttal and cl osing.

CHAIR H LL: Ckay, great. Thanks, | appreciate
that. And, yes.

MR. ECKENW LER Do you want to --- I'msorry to
interrupt, M. Chairman.

CHAIR HI LL: Sure.

MR, ECKENW LER: Did you want an estinate of how
much time to put on the clock. | know you usually like to

CHAI R HI LL: | have a general idea. Wel |,
actually no, that's not true. M. Eckenw |ler, how nuch tine
do you think the ANC wi Il need?

MR ECKENWLER: It's hard for neto estinmate with

any precision. If the Chair would put 45 mnutes on the
clock, I will try and keep it under that.
CHAIR HILL: VWw, okay, okay. | only say wow

because | thought I was going to do 30. And so ---
MR, ECKENW LER: Well, let's see how it goes.

CHAI R HI LL: Let's shoot for 30, because then
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everybody' Il get 30. But, M. Eckenwiler, | wasn't sure if
| was going to nention this, because | didn't want to give
too nuch air tinme toit all. But | did see on the news and
how, |1 ke, you cane and --- you were there counter-protesting
to a controversial protest. And | comrend you for your
participation in that. | think you know what |'m speaki ng
of .

MR, ECKENW LER: Thank you, M. Chairman.

CHAIR H LL: Yes. So all right. GOkay, so you can
start. We'll put 30 mnutes on there, and if you can kind
of go ahead and -- you know, there's a ot of information in
the record. Obviously as precise and as sinple you can nake
it for the Board is always hel pful, Conm ssioner.

MR, ECKENW LER:  Absol utely. So with that, M.
Chairman, this is the appeal of ANC 6C. Let ne sort of give
an overview. This is aslightly odd order in whichto doit,
but et nme tell you there are four points of argunent, four
separate bases on which the Board should order this permt
revoked as being in violation of the zoning regul ati ons.

So one, there is an inproper setback, in fact, a
| ack of any setback of a rooftop structure. That's a
guardrail.

Second, it allows the renoval of a protected
rooftop architectural elenment, in this case a cornice.

Third, it allows two principal structures on the
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| ot. And then there's sort of a cascading series of
consequences fromthat that nmake all of that inproper under
t he regul ati ons.

And then | ast, and probably the nost conplicated
issue is that it allows a rear addition nore than ten feet
past an adj acent dwelling.

So, let nme beginwth atineline. Because as you
know, just from having cited this notion, there's a |ot
that' s gone on procedurally and adm nistratively wth respect
tothis appeal. So the original permt, that's B1706219, was
i ssued on March 31st of 2017. W filed this appeal on My
30th of 2017.

The property owner revised the permt, |'m going
to call that the first revised permt, and that's B1805207,
on April 18th, 2018. And you can find that, if you for sone
reason want to consult it, that's at Exhibit 46A.

Most recently, and this goes to the notion that
t he Board just decided, on August 2nd, 2018, the permt was
further revised. I'"'m going to that as the second revised
permt, that's Nunmber B1811245. And you can find that at
Exhi bit 55.

One other thing, there will be two docunents.
Unfortunately, | don't have an electronic presentation for
you. But I'mgoing to refer repeatedly to two docunents in

the record, so it may be convenient for you to have those
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ready at hand. The first is Exhibit 46 and its attachnents.
That is ANC 6C s second revised pre-hearing statenent. And
the second is Exhibit 59 and its attachnents. That is our
reply.

So wth that, the first ground for appeal here is
the failure to provide a mandatory mninmum setback for a
rooftop guardrail. A section of the regulations, it's C
1502.1, sub (c), requires a one-to-one setback of any
guardrail fromthe edge of a roof in this particular zone,
which is RF-1.

The drawi ngs for the current permt, sothat's the
second revised permt, show a 36 inch railing with zero
setback fromthe edge of the roof. Now, if you will turn to
Exhibit 59 at Page 2, and I'I|l give you a nonent just to nake
sure everyone is there, you will see a detail fromone of the
drawi ngs for the current permt.

And there's an arrow and an oval that identifies
this 36 inch guardrail. It runs north/south. And the north
end of it, these drawings are all oriented opposite, south
is to the top. You can see that the north end of it at the
bottomis imedi ately adjacent to the edge of the roof. It
runs right up to the edge.

So that one's pretty straightforward. And |'m
happy t o answer any questions, if the Board has any questions

on that. O herwise, I'll nove on to the second ground for
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appeal .

(No audi bl e response)

MR, ECKENW LER Ckay. So the second ground is
the second revised permt illegally authorizes the renoval

of a protected architectural rooftop el enent.

So when DCRA i ssued this original permt on March
31st of 2017, Section E-206 of the regulations did not |ist
corni ces anong the categories of protected rooftop el enents.
It was not until a nonth later, at the end of April when
Zoni ng Comm ssion Order 1411-B took effect, that E-206 was
anended to include the |anguage "such as cornices."

So the original permt was not subject to this
restriction. However both subsequent revisions, which took
pl ace on April 18th of this year and t hen August 2nd of this
year, occurred after that rule becane final

And under the regul ations, Section A 301.4, any
permt amendnent nust, as a general nmatter, conply with the
regul ations in effect on the date of anmendnent. And the
exception there is if there's a vesting provision. There is
no such vesting provision in this case.

Now, the cornice on the existing structure, so
this is 1125 7th Street, the property, along with identi cal
cornices on several other rowhouses in the same bl ock,
i ncl udi ng t he adj acent dwel ling, 1123, which M. Cumm ns owns

and resides in, you can see those at Exhibit 46, Pages 6
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t hrough 8. There's a series of photographs that were
I ncluded in our second revised pre-hearing statenent. So
"Il pause just to nake sure the Board is able to exam ne
t hose.

And t he drawi ngs for the | atest permt, the second
revised permt, clearly depict the renpoval of that cornice.
You can see that renoval at Exhibit 59A, Sheet A4.1, which
depicts the existing and the proposed front el evati ons.

Now, one of the issues that's presented in this
appeal, and you'll see it if you're |looking at Sheet A4.1,
i s whether or not this particular elenent is a cornice. That
term is not defined in 11 DCWVR And so we resort to
Webster's Unabridged Dictionary which provides all the
fall back definitions.

As we've cited in our pre-hearing statement, a
definition from one of the many unabridged dictionaries is
that a cornice is a horizontal nmenber, typically nolded and
projecting, that crowns a conposition such as a facade.

And that is precisely what the feature that's
visible in these photos, again, Exhibit 46, Pages 6 through
8, does. And while it's true that that cornice does sit
bel ow the very top, it's not at the very, very top of the
parapet wall, it is abundantly clear that it rises above the
hi ghest point on the roof.

Significantly, DCRA previously determned in
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witing that the feature in questionis, in fact, a cornice.
So going back to the process by which DCRA reviewed the
application for the first revised permt, sothat's the first
one that was subject to this rule, several inportant events
occurred.

So the April 5th, 2018 notes of DCRA Zoning
Revi ewer, Mamadou Endal |, flagged the fact that the renoval
of the cornice was problematic. And you can see M. Endall's
notes at Exhibit 46E on Page 2 at the top of the page.

So | want to nmake sure |'m not going too fast.
Let me just pause and make sure they're no questions.

Second, the property owner ---

MR. HART: M. Eckenw | er?

MR. ECKENW LER:  Yes?

MEMBER HART: | do have one questi on.

MR. ECKENW LER: Sure, M. Hart?

VMEMBER HART: Wen you're talking about this

cornice, and | appreciate your nethodical pace of this,
because it's very helpful to do that. | did have the
guestion on did you believe that the owner, | guess, should

have requested relief for this? Do you think that's the ---
MR, ECKENW LER  Yes.
MEMBER HART: -- the correct --
MR, ECKENW LER  Yes.

MEMBER HART: -- pathway they should have gone,
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as opposed to the --- you're saying DCRA just approved it
w t hout having cone to the BZA

MR, ECKENW LER: So thank you for the question.
Yes, so Section E-206 says that a protected rooftop
architectural elenent may not be renoved absent speci al
exception or relief. So that's exactly correct. And no such
relief has been granted in this case.

In response to the coments from M. Endall at
DCRA, the property owner submtted a letter dated April 16th,
2018, disputing M. Endall's analysis and claimng that the

feature in question, quote, "is not arooftop el enent,"” cl ose
guote, and is instead, quoting again, "applied trim" And
you can see that letter. That's at Exhibit 46F on Page 1 at
the very bottom

And | raise this because one of the things to keep
in mnd here is it's not just that this was a di sagreenent,
that this disagreement was expressed in witing very clearly
to DCRA. Not only was it expressed and in DCRA's permt
file, we know that DCRA considered this claim

Because we have an April 18th email to the Deputy
Zoni ng Adm ni strator, that's Cathl een Beaton, that enmai|l was
copi ed to, excuse me, M. LeGant, the zoning adm ni strator,
that noted this disagreenent and sought the gui dance of the

| eadership within the Ofice of the Zoning Adm nistrator

And you can see that email, that's an email from Sean G bbs,
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at Exhibit 46G

So there was a di sagreenent. |t was conmuni cat ed
to DCRA. DCRA was well aware of it, and there was
del i beration over this point. And DCRA rejected this
argunent because, on April 18th, the author of that sane
emai |, Sean G bbs, who becane the zoning reviewer for the
first revised permt, M. G bbs added notes into the permt
review record saying, quote, "Per review with the zoning
adm ni strator, renoval of the cornice is permtted.”

So let's pause for a nonent. | want to unpack
that. And by the way, you can see that. That's also at
Exhibit 46E on Page 4. It's the text that's in all caps.
So one, there's a very clear finding that the elenment in
guestion is a cornice. It's not a different word that's
used. They don't say it's like a cornice. [It's a cornice.

Now, it's true that the permt was issued. And
we can see from M. G bbs' notes that there was a purported
basis for authorizing its renoval. That basis was on the
m st aken theory that there's a vesting provi sion under ZC 14-
11.

That's sinply wong. There is no such provision
anywhere in the regulations. And the opposition, filed by
both DCRA and the property owner, they do not claimthat
there i s any such vesting provision. So DCRA was right about

what this elenent is. They were wong about whether or not
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It was perm ssible to renove it.

So what matters here is that DCRA unanbi guously
found, in a circunstance where they, you know, they could go
either way, right, they didn't have to listen to what M.
Endall said. So there was no pressure to deci de one way or
the other, other than the property owner arguing wth them

And DCRA went the opposite direction, found that
the feature in question on the front of the property is
within the protections of Section E-206. And they did so
over the express objections of the property owner.

And t hat same vi ol ati on, because renenber this was
all with respect to the first revised permt, the second
revised permt is identical in this regard, and so that sane
error persists, and therefore the permt should be revoked
on this ground.

Now, | et me add one additi onal sort of detail here
on this second ground for appeal. Even if the Board were to
di sagree and find that the elenment in question is not
technically a cornice, the Board should still reach the sane
result. Section E-206 is not I[imted tothe |list of features
named inits text. It explicitly applies to el enents, quote,
"Such as the listed itens."

Soit's clear that its protections extend to ot her
simlar but un-enunerated architectural features. Because

the feature here functions in the sane fashion as a corni ce,
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It defines the top of the facade, and that's not just on this
property but, you know, any of the conpani on rowhouses built
in the sane style on this sane block. To anyone viewng it
fromthe sidewal k, the Board could still find a violation of
E- 206.

In sum this is, if not technically a cornice
under, you know, the narrowest possible definition of that
term thisisinthe nature of a cornice. And the experience
of someone standing on the sidewal k, that's where those
phot ographs that are included in Exhibit 46, those were all
taken fromthe public sidewal k | ooking up at the buil di ngs,
it reads exactly as a cornice.

So there is a fall back argunent here, even if you
don't believe, after hearing all the evidence that this is
a cornice, you can still find that E-206 applies. However,
you don't really need to reach that point.

| submt to the Board that DCRA's witten
determ nation, with respect to the first revised permt that
this is a cornice, really should be, if not dispositive, at
| east, you know, hi ghly persuasive to the Board. That is the
right analysis in our view And it is fatal to the current
permt that's on appeal.

Qur third ground, and let ne pause again, nake
sure I'm not going too fast. |[If not then the third --- and

these are all independent bases for appeal, any one of them
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IS enough to require revocation -- the third ground is the
two principal buildings problem

The second revised permt, like its predecessors,
authorizes not only the renovation of the existing row
dwel I'i ng but al so the construction of a simlarly di nensioned

three-story structure in the rear yard.

You can see those front and rear towers. And
actually that's not ny term | think the property owner may
have used that in the opposition PHS. If you want to see

those in elevation, Exhibit 59A, Sheet A 4.2 gives you a
very good sense of --- you have these two | arge nmasses with
basically a connecting corridor. So if there are no
guestions on that, |let me proceed.

So the drawings for the second revised pernt
include this connector. And because it does not neet the
requi rements for joining the towers into a single building,
and we'll get in a nonment to the particulars of what nakes
something a single building or separate buildings, the
second revised permt illegally allows for two principa
buil di ngs containing dwelling units on a single lot in
violation of the regulations applicable to the RF-1 zone.

Now, the definition for a single building, it
appears in a couple of different places. It's both in the
definitions in Subtitle B, but also there's a separate

section that breaks these things out, and it's alittle nore
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readable. So I'mgoing to refer to Section B, 309.1. And
that section has four separate prongs for what it takes for
sonething to qualify as a connector that makes two masses
into a single building.

Now, the current connect or schene differs
substantially fromwhat was approved in the original permt,
but | ooking at what's authorized today under the second
revised permit, the first three prongs of that test are not
at issue. So we don't need to spend any tinme on those.

The fourth prong, and that's at B, 309.1, sub (d),
is an alternative test. And that may be satisfied in either
of two ways. |If the connector is, quote, "commobn space used

by all,--" excuse nme, "common space used by users of all
portions of the building, such as a | obby, recreation room
| oadi ng dock, or service bay," so that's one way that a
connector can legitimately join two nasses into a single
bui | di ng.

In the alternative, if the connector is space ---
ski pping over --- designed and used to provide free and
unrestricted passage, and those are the key words here,
bet ween separate portions of the building such as an
unrestricted doorway or wal kway. And it's inportant. Note
the termunrestricted appears twice in the regul ation.

The connector here does not neet either test. So

it's helpful to look at this layout in detail for a very
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cl oseup view. Take a | ook at exhibit 46, Page 11, where
there is an extract fromthe draw ngs.

And to be fair, that drawing is from the first
revised permit drawings. But it has not changed, so far as
|'"'maware, at all for the second revised permt. So it iIs
perfectly appropriate for the Board to examne it.

The west end of this corridor, so that's the
ri ght-hand si de of the drawi ng, renenber south is up in these
drawi ngs, leads to a |ocked door at the rear entrance, so
that's the kitchen of Unit Nunber 1. That's at the back of
t he exi sting rowhouse. The east end, so that's to the left,
| eads to a | ocked door to the living roomof Unit Nunmber 2
in the rear tower.

And there is a side door, so that's at -- you'l
see that at the top, that's on the south edge of this
connector, at the m d-point opens inward fromthe courtyard
bet ween those two towers. So if we ook to the text of the
regul ations, this narrowspace, it's three feet, eight inches
wide, is not arec room it is not a loading dock, it is not
a service bay.

The property owner clearly didn't think that it
was a | obby, because when the original permt was filed the
drawi ngs | abeled this space, which was configured somewhat
differently in terns of the grade but had basically the sane

width, it was not called the |obby then. It was called the
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br eezeway. It was only after we pointed out the |egal
deficiencies that the property owner had a change of heart
and suddenly started labeling it a | obby after sone of our
initial filings.

The Board should disregard that self-serving
descri ption. And frankly, | think you can see just from
| ooking at this space, this is not a | obby. W' re
intelligent people, and we know what a |obby is. You know
It when you see it. And this is not that.

So it does not serve as conmon space i ntended for,
you know, shared functional use. All this is is a neans of
passage. And so the only possible way in which this can
gualify to join these two nmsses together into a single
buil ding i s under 309. 1(d) 2.

Unfortunately, that test also is not satisfied
here. Because it requires a qualifying connector to provide,
guote, "free and unrestricted passage.” But if you | ook at
that first-floor plan, and that is Sheet A 1.1 at Exhibit
59A, that's the full drawing for the current first-floor
pl an, what | said before is the case.

CHAIR HILL: I'msorry, Comm ssioner, which Page
are you on?

MR, ECKENWLER |I'msorry, if you goto ---

CHAIR HILL: Fifty-nine?

MR, ECKENW LER: Yes, it's Exhibit 59A. Those are
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the drawings for the ---

CHAIR HI LL: Wich page were you on. |I'msorry,
| thought you --- did you have a page nunber?

MR, ECKENW LER Yes, it's Sheet A, 1.1. Beg your
pardon, M. Chairman.

CHAIR HI LL: Ckay.

MR, ECKENW LER: So that gives you the --- that's
the full draw ng. And | think that's the cellar and the
first-floor plan. |If you'll examne the first-floor plan,
you can see it's what | described before. This is a
corridor, and it has |ocked doors at either end. Because
t hose doors are entrance doors for each of the two units.

Have | got that right, M. Chairman, am| ---

CHAIR HILL: You're okay. You're okay. | just
needed a little help. But I'mlistening. Thank you.

MR, ECKENW LER: Ckay. So it's presunably those
doors are locked. | can't actually see on the drawings it
says that they're |ocked. But those are clearly entrance
doors into units. It defines that space.

And what the Board really should keep i n mi nd here
I s that when the Zoni ng Conm ssion -- obviously Comm ssi oner
Turnbull will recall this, he has the scars fromZR16 --- the
Ofice of Planning and the Comm ssion, when they re-wote
this rule, you know, it used to be called the Meani ngful

Connection Rule, and obviously the wording went through a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP P kPR R
oo A W N b O © 00 N O 0o W N P+~ O©O

28

nunber of changes here, there was significant concern about
fig leaf connectors, alot of practices in the past that were
hi ghl y questi onabl e.

And OP and the Conmm ssion were very concerned to
address that, to nake connections truly nmeaningful. So anong
other things, that's why it now says heated and artificially
lit. That was not a requirenent before. But that's not
ger mane here.

What is germane is if we |look to the record, so
for instance, Deputy Director of OP, Jennifer Stein Gasser,
wote in a 2008 neno, she conplained that, you know, for
i nstance, often two buil di ngs are conbi ned i nto one bui |l di ng,
under ZR58, by a single | ocked doorway.

And that was a criticism The point was, you
know, that doesn't really conbine these two buildings into
one building. That's a fiction. And in this case, we have
that same fiction just extended out in space. So it's not
just a single | ocked doorway, it's a corridor that's | ocked
at either end. And since it's | ocked at either end, it does
not, it cannot provide free and unrestricted passage between
separate portions.

Now, the initial DCRA zoning reviewer, for the
first revised permt, that's M. Endall | talked about
before, noted that deficiency. But for sonme reason, and the

reviewer notes don't nmake clear, this is 46E, Exhibit 46E,
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there was an about face within DCRA, and the first revised
permt was i ssued wi t hout expl ai ni ng why this was accept abl e.
And this violation was then carried forward i nto the draw ngs
for the second revised permt.

Now, the regulations do not allow a second
princi pal building onthe property. The regul ations do all ow
an accessory structure. But the building in this case does
not qualify as an accessory building. Since |'mrunning a
little short on tinme, I'mnot going to dwell on that.

|"ve detailed in our witten subm ssions the
particul ar regul ati ons that descri be the envelopelimts, the
sort of height and, you know, relative size. And since the
rear tower is essentially identical in volune to the front
tower, it cannot ever qualify as an accessory structure under

CHAIR HI LL: Yes, Conmm ssioner?

MR. ECKENW LER:  Yes?

CHAIR HILL: It's okay. Just don't --- it's easy
to foll owyou. So go ahead and take 45 m nutes and just, you
know, let's get through. | nean, we've been waiting on this
for years.

MR. ECKENW LER:  Okay.

CHAIR HI LL: Okay.

MR, ECKENWLER Al right. Well, let ne just

touch on it very briefly. An accessory building in an RF
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zone may be no taller than 20 feet and two stories. And nore
I nportantly, an accessory building in an RF zone nust be,
quoting their language in the regulation here, "subordinate
to," close quote, the principal building and, agai n quoti ng,
"secondary in size," close quote, to it. And you can find
that at Section E, 5000.1(a) and 5000. 2.

And if you examne the drawings submtted in
support of the application for the second revised permt, so
| ooki ng at Exhi bit 59A, Sheets A-4.2 and 5.2, they make very
clear that this is not in any way a subordinate structure.
It does not neet the, you know, the height limts.

So that's what | was saying in the introduction.
So since you have two principal buildings with a dwelling
unit in the rear, the rear structure, it fails all these
ot her requirenents. And therefore, this was issued in
vi ol ation of the zoning regul ations.

So let me pause there, nake sure there are no
guestions on that third ground for appeal.

MEMBER HART: Wth regard to the -- sorry, |I'm
just nmaking sure | got all of this. To get back to the
princi pal dwelling unit, the connector ---

MR. ECKENW LER:  Yes.

MEMBER HART: -- you're saying that because the
| ocked doors are there on either side of this connector,

thereisn't an ability for sonmeone fromthe Unit 1 to be able
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towalk into Unit 2. They can have access to the connector,
what ever you want to call it, |obby, breezeway, whatever, but
they do have the ability to access that and then go into the
courtyard that's there. But no one else can, because you
have to have access to that by, you know, fromeither one of
the units.

MR. ECKENW LER: Yes, M. Hart.

MEMBER HART: Thank you.

MR, ECKENW LER: That's true. So any occupant of
either unit has access to the rear yard and therefore can,
intheory, walk the entire |l ength of that connector. But the
truth is, there is absolutely no reason for the occupant of
Unit 1 ever to walk in the east half and vice versa. And |
know t hat the property owner is ---

MEMBER HART: | nean, unless they know them So
they could just be going to say hi to their nei ghbor.

MR, ECKENW LER: They coul d, they coul d.

MEMBER HART: | understand your point. |'mjust
saying that it's hard to kind of say never that sonething's
going to happen. It is unlikely that that m ght happen,
because there is -- unless they're going to actually visit
t hat person, they woul dn't be necessarily goi ng down the set
of stairs, going across this, and then goi ng up the other set
of stairs to get to that other door. | understand your

point. | just wanted to nmake sure that | got all of that.
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MR ECKENW LER: No. You're quite right, M.

Hart. \What does bear repeating though is that it's not just
enough that, you know, users of the entire structure or
structures have access and be able to wal k, you know, the
full length of this. It has to provide free and unrestricted
passage between separate portions of the buil ding.

So it's not enough that you can go into this,
there has to be unrestricted passage. And unrestricted here
Is truly a key word in the regulation. It appears twice in
t hi s sub- paragraph.

And so it's not just enough that | can wal k up
tothat front door. It needs to be unrestricted. | take you
back to Ms. Steingasser's meno, you know, pointing out, you
know, the figleaf. And this is sinply a sonewhat | onger fig
| eaf .

VMEMBER HART: And just to kind of nake sure |
close this |loop, so you' re saying that there could never be
a connection between these two. There could never be an
i nstance, maybe | shouldn't use the word never either, but
it'd be very difficult to get to an instance where you could
have a connector that met these guidelines, the criteria.
Because you' d have kind of a weird first floor that you could
-- kind of anybody coul d access.

MR, ECKENW LER:  You could certainly ---

MEMBER HART: Do you see what |'m saying?
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MR, ECKENW LER: You coul d certainly have, | nean,

picture sort of a typical office building where you m ght
have a couple of towers --

MEMBER HART: |I'mtrying to get nore specific to
this particul ar i nstance where we have two units that are ---
one that's connected to the other one. But |I'mjust trying
to get toa --- unless it's a single building, then I don't
think that you're getting to a, you know, that connector
piece is going to be very very difficult to do then.

MR ECKENW LER: M. Hart, 1'd say there are
di fferent ways t hat, you know, the regul ati ons, for instance,
contenplate a rec room You could have a shared rec room
That's not what this is. | think we can all tell from
| ooking at it.

Yes, Ms. Wiite? And |I'm sorry, just one --- |
want to nake sure | answered your question first, Vice Chair
Hart .

MEMBER HART: Sorry, | think you have. |'mj ust
trying to kind of get down to the, you know, where does this
| eave us ---

MR. ECKENW LER  So ---

MEMBER HART: And so that's what | was trying to
get at.

MR, ECKENW LER: Theoretically, it's possible ---

| think the Board needs to decide this on the basis of the
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record before it. And what you've got here just, it just
ain't it.

Ms. White?

MEMBER WHI TE: So another way of |ooking at it,
woul d you consider it a neani ngful connecti on based upon the
configuration of these structures?

MR, ECKENW LER: It's a very clever attenpt to
skate right along the edge of the regulations. But no, it's
a failed attenpt to conply with the requirenents of Section
B, 309.1. The test used to be neaningful connection and
soneti nes, you know, people nmay use that. But really, what
we need to look to is the text of the regulation now. So
whet her | consider it a nmeaningful connection or not really
is not the issue here.

MEMBER JOHN: M. Chai rman?

CHAI R HI LL: Sur e.

VMEMBER  JOHN: I have one question. So
essentially, because the passageway --- because the | obby is
too narrow, and only two units have access to it, if |

understand you correctly, then that, you think, nmakes it not
a meani ngful connecti on.

So if the property owner were to enlarge the
structure perhaps, nake it wider, would that cure sonme of the
defect in your view?

MR, ECKENW LER: They could make it into a true
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| obby or a recreation roomif they wanted, in sone third
revision to this. The problemis, and we'll cone to this in
the fourth ground, is that this rear extensionis, in and of
Itself, a violation of the zoning regulations. So the truth
Is, it's kind of academn c.

MEMBER JOHN: Well, | was just trying to
under stand your point. Because here it seens only two units
woul d have access to this area. And |'m not sure if the
regul ation requires all units to have access or if, under the
regul ations, it would be sufficient if only two units had
access, and if there were doors at either end that could be
opened or |ocked, depending on security needs. "' m just
trying to understand what your argunent is.

MR, ECKENW LER: My argunent proceeds directly
fromthe text of the regulation. So at the risk of repeating
nysel f, again, Section B, 309.1 (d), so that's the fourth
prong, has two alternative ways in which a connection can
join two nasses into a single building. One is commbn space
used by users of all portions of the building, such as a
| obby, recreation room | oading dock, or service bay. So we
can think of that as the shared space prong.

And that's not what this is. This isn't a place
for people to mngle, this isn't a place for people to sort
of | oad and unload stuff fromtrucks, or play ping pong, or

any of those things.
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And then the alternative test is the passageway
test which is required to provide free and unrestricted
passage, such as an unrestricted doorway or wal kway. And our
argunent here is this is not unrestricted. If you can't
actually wal k between the separate portions, it does not
qualify. It does not join the two buildings together if
there are two | ocked doorways that separate those buil di ngs
fromthis connector. So | hope that answers your questi on,
Ms. John.

VMEVMBER TURNBULL: M. Eckenwiler, | wonder if |
can, just to clarify, the rear yard we're referring to is
where the parking is?

MR. ECKENW LER: No, M. Turnbull. There is an
i nterior courtyard.

MEMBER TURNBULL: That's what we're calling the
rear yard?

MR, ECKENW LER: |'mtrying to be scrupul ous. And
if | msspoke, | apologize. That's the courtyard --

MEMBER TURNBULL: Okay.

MR. ECKENW LER: -- between the two towers. And
the two towers run the full width of the lot. There is an
area at the rear, so that's the far east end of the | ot
behi nd the rear tower, where two parki ng spaces are provi ded.
So I'mnot tal king about that area. This is what's between

the two towers.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P PP,
oo A W N b O © 00O N O OO W N P+~ O©O

37
VEVMBER TURNBULL: Two towers.

MR, ECKENW LER: And | apol ogi ze for any | ack of
clarity on that.

MEMBER TURNBULL: Okay. And that courtyard cannot
be accessed from either the rear or the front separately.
You have to go into one of the buildings' towers to get to
it.

MR,  ECKENW LER: That's correct. There are
under ground passage ways and ---

MEMBER TURNBULL: There's a cellar show ng on
this, there's a corridor in the cellar.

MR. ECKENW LER: Right. There are corridors in
both the front and rear structures. And I'mquite certain,

because it was in their opposition pre-hearing statenent,

that the property owner wll be discussing that in sone
detail . They have a view for how this satisfies the
regulation. | won't presune to characterize their argunent
further.

VMEMBER TURNBULL.: Ckay. But basically, the
habi t abl e space on the first floor, those are | ocked doors.
And your argunent is that you can't go fromone to the ot her,
because each door is |ocked.

MR. ECKENWLER  Yes. That's correct.

MEMBER TURNBULL: Ckay.

MR, ECKENW LER: And just to be clear, that's why
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It doesn't satisfy this second alternative prong under the
309. 1(d). But then we also have to account for the other
prong t hat, you know, | obby, rec room et cetera, prong, just
to be clear.

MEMBER TURNBULL: Okay, thank you.

MR ECKENWLER: Sure. Al right. So with that,
M. Chairman, |I'll nove on to the | ast ground for our appeal.
That is the illegal rear addition. As the Board is, |
suspect, painfully aware, the current regulations prohibit
the construction of a rear addition extending nore than ten
feet past the rear wall of an adjacent dwelling in this zone,
an RF-1 zone.

Because the second revised permt authorizes a
rear addition well in excess of thislimt, and because there
i s no applicable vesting provision that woul d exenpt it, the
revised permt nust be revoked.

So that restriction, the ten foot pop-back rule,
as it's sonetines referred to, is in Section E, 205.4. And
i f you exam ne Exhibit 59A, you can |ook at Sheet A 1.1,

Sheet A, 4.2, and | believe this is at the very back, SP01,

that's the site plan. | think that's the very |ast sheet.
All of those will show you very clearly that this rear
extension goes --- it's alittle nore than 57 feet. | think

it's about 57.9, but it doesn't really matter. It's clearly

well in excess of ten feet.
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So we know it's over the ten foot rule. And we
al so know that, under Section A 301.4 of the regulations, it
requi res that any anendnent of a permt shall conply with the
provisions of this title in effect on the date the permt is
anended. So every tine you anend or revise a permt, you're
subject to the new rules, wunless there is a vesting
provi si on.

So we know t he default here is the second revised
permt, because it was issued after August 25th, 2017, when
the current text of E 205.4 cane into effect, that it's, as
a general matter, subject to this ten foot pop-back
restriction.

Now, there is a vesting provision that could
potentially apply. And that's A 301.14. And that is
specifically ainmed at these ten foot pop-backs. It was
adopted in ZC 1411-D by the Zoni ng Conm ssi on. Now, t hat
requi res, under the text of that provision, that two separate
conditions be satisfied. So you have to neet them both.
Failing either one is fatal.

First, the building permt application for such
construction was filed and accepted as conplete by DCRA on
or before March 27th, 2017, and not substantially changed
after filing, okay. So you've got a date that you have to
neet . You have to not substantially change after that

filing. The permit here fails not just one condition but
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both of these conditions.

So to begin with, the original permt here,
according to the records that we've provided to the Board,
was not accepted as conplete on or before that key date,
March 27th of 2017.

In a Septenber 12th, 2017, email to others at
DCRA, including M. LeGant, Maxim llian Tondro, and | know
you're all very famliar wwth M. Tondro, pointed out that
B-1706219, so that was the original permt, was submtted by
t he Applicant on March 24t h but was not accepted as conpl et ed
until March 29th. And you can find a copy of that enail.
There are sone portions that are redacted, but you can see
this text at Exhibit 46H, |ike Henry, okay.

Now, M. Tondro's email does go on to assert that
there were no changes required by DCRA, and he says that it
was therefore deened, through sonme sort of magic, to have
been submtted earlier. But really, the statenent that you
need to take at face value here is when this truly was
accepted as conplete, in reality, was WMarch 29th. And
therefore the original permt application was not submtted
in tinme to benefit fromthe vesting rule, A 301. 14.

And that nmeans that all the subsequent permts,
i ncluding the current one, the second revised pernmt, are
ineligible for the benefit of that vesting provision, okay.

So that's the timng defect.
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The second revised permt fails to neet the
standards for that vesting provisionin a second and entirely
I ndependent way. A 301.14 applies only where the application
I's, quote, "Not substantially changed after filing," close
quot e. If you conpare it wth the original permt
application, the nmultiple revisions sincethen show extensive
changes.

So let me wal k you through sone of those. You'll
see a lot of them just to sort of preview nuch of what |I'm
going torefer to, if youlook at Exhibit 46 starti ng on Page
15. There's a series of detailed extracts fromthe permt
dr awi ngs.

So the first and second revised permts flip the
proposed i nternal configuration of every level in the front
building. |It's flipped around from one side to the other.
And you can see that, Exhibit 46, Page 15. | can give you
citations to the full drawings if you need it.

The first and second revised permts radically
alter the proposed front facade, indicating entirely
different materials, increasing the projecting bay height
fromtwo stories to three, and flipping the front entrances
to opposite sides. And you can see that, Exhibit 46, Page
16 conpared with Page 17. And that's the before and after.

The roof hatches, there's one on each of the two

towers, have evol ved not once but twice. The original permt
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began with a hinged coffin lid style hatch that flipped up
on its |long side.

The first revised permt replaced that with the
tall daylighter 42-80 penthouse structure. And you can see
that on Page 18 of Exhibit 46, how that norphed. But it
didn't stop there. Once we pointed that out in our second

CHAIR HI LL: Conm ssi oner ?

MR, ECKENW LER:  Yes?

CHAIR HI LL: | just wonder, | nean, we've asked
guestions and things. It doesn't necessarily conme fromyour
45 mnutes. But if | could just try to get you around the

45 mnutes, if you could kind of start to wap up a little
bit, that m ght be hel pful.

MR, ECKENW LER: |"m pretty close to that, M.
Chai r man.

CHAIR HI LL: Ckay, thank you.

MR ECKENWLER: So in the |atest iteration, the
second revised permt has yet another style of hatch. This
time it's a sliding hatch that slides across the rooftop.
There's no hinge. You can see that depicted at Exhibit 59A,
Sheet A-3.1.

And | alluded to this earlier. That breezeway
t hat connects these two towers has changed significantly from

the original permt drawings. It used to be substantially
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bel ow grade responding to our comments in one of our earlier
filings that was materially changed to bring it up to grade.

And the first and second revised permts renove
the proposed separate kitchen facilities. When this was
initially approved, there were what appeared to be third and
fourth units, the front and rear cellar both had nultiple
attributes. W pointed this out in our first revised pre-
heari ng statenent in detail.

Much of that has been pulled out. So if you | ook,
again, at Exhibit 46, you can see how, you know, |ike, the
kitchen facilities have been pulled out, sone of the | aundry
facilities have been pulled out, and so on.

So that's by no neans an exhaustive list of the
extensive changes. Let ne just pause. | can cone back to
that in rebuttal if | need to.

Taken together these nunerous differences, sone
of which go directly to material zoning defects from the
original permt, reflect changes from the original permt
application that are substantial and therefore disqualify the
current permt, the second revised, fromthe application of
the vesting rule at A 301. 14.

So for all those reasons, M. Chairman, and
menbers of the Board, ANC 6C respectfully urges the Board to
find that the second revised permt, as well as all the

predecessor permts that underlie it, violate the zoning
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regul ati ons and that the Board, therefore, order revocati on.
|'d be pl eased to answer any further questions the Board has.

CHAIR HILL: Ckay. Does the Board have any
further questions at this point for the Appellant?

MEMBER HART: M. Eckenwiler, as | said earlier,
| do appreciate your stepping through this. | think it was
very hel pful and very organized. So it's very easy to see.
It's one thing when you read sonething as when you kind of
hear it, so | do appreciate that.

Wth regard to the accessory building, are you
al so saying that, in sone ways, the owner is kind of having
two --- they're naking a statenent that the connector nekes
t hese buil dings kind of one building and that if they were
one building, then the ten foot rule should apply. And it's
not appl yi ng.

So in some ways, they're kind of getting both of
best worlds, if you understand what |'m saying. The
connect or nmakes t he buil dings two buil dings --- nmakes the two
bui | di ngs one building. And so they get the benefit of being
consi dered one building with a connector.

But with regard to the ten foot rule, they' re kind
of getting away fromthat. Because it's alnost |like there
are two separate buil dings. They' re being considered two
separate buildings. So they're not having to kind of deal

with that aspect of it.
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MR. ECKENW LER: At the risk of bei ng
argunentative, yes, |'d agree that the property owner is
trying to eat his cake and have it too. But |'m sure that
M. Brown will want to respond to that.

MEMBER HART: And | understand that. | ] ust
wanted to nmake sure that | was understanding that also

correctly.

MR ECKENWLER: Yes. No, the way |I'd ook at it
If | just sort of stepped back from you know, i mrersing
oneself in the regulations, |I'd say what they're proposing
to do here is build two rowhouses on one lot. That's really
the gist of it.

MEMBER HART: Thank you.

CHAIR HILL: Gkay. Anyone el se?

(No audi bl e response)

CHAIR HI LL: GCkay. So now what we're going to do,
we're going to do cross. And then we're going to take a
break, okay. So M. Cummins, do you have any cross for the
Conmi ssi oner ?

MR CUMM NS: By cross, what are you referring to?

CHAIR HILL: So cross exam nation are questions
that you have for the presentation that was just given.

MR CUMNS: No, | just asked to be heard for a
brief statenment at a point that ---

CHAIR HILL: Sure. No, you'll get an opportunity
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right after the ANC.

MR CUMM NS: Thank you.

CHAIR HI LL: Ckay. DCRA?

MS. LORD- SORENSON:  No.

CHAIR HI LL: GCkay. M. Brown?

MR BROWN: |If | could, Comm ssioner Eckenw | er,
you filed the original appeal in May of 2017 based on what
we refer to as the original building permt, B1706219.

MR, ECKENW LER: Correct.

MR. BROMWN: And when you filed that appeal, did
you raise the first issue that you discussed this norning,
the 36 inch high guardrail running --

MR. ECKENW LER: The setback? That was not
presented in the initial appeal filing.

MR. BROMN: It was not?

MR, ECKENW LER: It was not.

MR. BROMN: You did not, okay. Even though if you
go to the permt plans that you attached to your pre-hearing
statenment, the guardrail is shown on the plans.

MR, ECKENW LER: Can you just point ne to a
particul ar exhibit that you're | ooking at?

MR. BROWN: It's your pre-hearing statenent.

MR, ECKENW LER So that's 46.

MR. BROMN: Vell, no, it's your revised pre-

heari ng statenent.
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MR ECKENW LER: And again, | apol ogize. The

first revised or the second revised? |I'mnot trying to be
t roubl esone.

MR BROAN: No, no, no, no, no, no. | thinkit's
the first revised. And | can --- if it would help, I'll show
you the ---

MR, ECKENW LER:  Sure.

MR BROMN: -- the plans.

MR. ECKENW LER:  Sure, yes.

CHAIR HILL: Yes. And then you can tell us where
you guys are.

(Laught er)

CHAIR HILL: No, that's all right. |'malso not
general ly problematic.

PARTI Cl PANT:  Yes.

CHAIR HILL: Ckay, right.

MR. BROAN: And the permt drawi ngs you subm tted,
and you'll see at the top corner, it says B176219.

MR, ECKENW LER: [|'Ill take your word for it. It
appears to say that. There's a |lot of text overlaid there.
But | trust that you're ---

MR. BROMWN: And then if you go ---

MEMBER HART: We are on Exhibit, what again?

(OFf the record comments)

MEMBER WHI TE: Thirty-five.
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MR. BROMN: That sounds right to ne.

MR,  ECKENW LER: Thirty-five B? Is that the
bui | di ng plans, or C?

MR, BROMWN:. Unfortunately, M. Eckenw ler didn't,
| don't think, include exhibit sheets on these.

MR, ECKENW LER | apol ogize for that. | filed
them separately, but no, they're not on the cover sheets.

MEMBER HART: And which page is it again?

MR BROMN: [|'mreferring to Page ---

CHAIR HI LL: VWhich exhibit?

MR. BROMN: A-5.2.

CHAIR HILL: Sorry, which exhibit?

MR. BROAN: One second.

(OFf the record comments)

MR BROMN: It is Exhibit 35 C

CHAIR HI LL: Can sonebody shut that back door for
me over there on the right?

MR, BROMN: Plans, yes, 35 C, Tab C, plans and
drawings. And if you see --- | think ---

MR. ECKENW LER: M. Brown, | don't nean to cut
you short, but | think |I understand what you're getting at.
And so just in the interest of brevity, the first issue that
| presented an argunent this norning with respect to the
guardrail setback ---

VMR, BROMN: Yes.
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MR ECKENWLER: -- it wasn't ---

CHAIR HI LL: It was in your first application --

MR, ECKENW LER -- was not in --

CHAIR HILL: -- in your first appeal.

MR, ECKENWLER It was not in our first revised
pre-hearing statenent which was filed on April, | believe
April 18th.

CHAIR HILL: Ckay, M. Brown, is that your
gquesti on?

MR BROWN: Well, that, and it wasn't referenced,
and | think he's already said this, it wasn't referenced in
the original appeal he filed, even though the issue existed
at that time, correct? You did not raise, in your original
appeal, which is Exhibit ---

MR, ECKENW LER:  Twenty, 1 think.

VR, BROMN: No, no.

MR, ECKENW LER: " m sorry, no. You're quite
right.

MR. BROWN:  Your original appeal, the statenent
s brief.

MR. ECKENW LER:  Yes. That sounds right.

MR,  BRON: Exhi bit 3, 530217. And in that
statenment, you did not raise the guardrail issue.

MR. ECKENW LER: In none of the filings, so the

very initial appeal filing, the first pre-hearing statenent
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or the first revised pre-hearing statenent, all of which went
tothe original permt. That's correct. The guardrail issue
was not presented in any of those subm ssions.

MR. BROAN: And t hen a conpani on question, and you
referred to it as a cornice, the facade trimor el enent that
we claim rooftop architectural elenent potentially, the
original permt also provided for the renoval of that
el ement, correct?

MR, ECKENW LER:  That's correct.

MR BROMWN: AlIl right. And in your appeal of that
permt, you never raised that question as a matter of the
appeal ?

MR. ECKENW LER: Because the original permt was
i ssued at a tine when E-206 did not reference cornices, yes.

MR. BROWN: But it did reference architectura
rooftop el ements which you're also alleging in your current
filing --- violation. You've said it's a cornice, but if
it's not a cornice, it's a rooftop architectural elenent.
I s that correct?

MR. ECKENWLER | said it's a cornice or in the
nature of a cornice. And | don't want to recap ny whol e
argunent, but it was basically a list of things. And the
| anguage of the regul ations has "such as" these things. So
we know that it includes those things and things |ike those

enunerated things. The word "cornice or cornices,
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technically, was not present in the regulation at the tine
the original permt was issued.

MR, BROWN: But the basic regulation did exist at
the tinme of the original ---

MR ECKENW LER: 8206 existed at the tinme of the

original permt. And the anmendnent to it, for purposes of
this appeal, largely goes to the insertion of the word
corni ces.

CHAIR HI LL: Ckay, is that it?

MR. BROMN:  Yes.

CHAIR HILL: Okay, great. Thank God. All right,
So just as far as the cross, | just hate the cross. Al
right. Do we want to take a break now, or do you want to try
to hear fromM. Cunm ns?

PARTICIPANT: Fine.

CHAIR HILL: Al right. So, M. Cummns, if you
would like to go ahead and have an opportunity to give us
your presentation, | got the inpression that it wasn't as
long as Comm ssioner Eckenwler's. But | thought
Commi ssi oner Eckenwi |l er did a good job of wal ki ng us through
t hose issues that we're going to now have questions on from
DCRA.

But please, I'mgoing to go ahead and just let the
timer run and pleased to have an opportunity. | know that

you have been very patient in kind of getting to this point.
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Because it's been sone tine that, you know, we' ve had del ays,
and there were --- the last tinme, | think, we cane forward,
you also were not interested in the delay. And the del ay
took place primarily because there was a new attorney from
DCRA. At least | renenber that being one of the
possibilities. So please, as you liKke.

MR CUMNS: Good norning. And I'll try to be
very brief. M nane is Kevin Cummns. | reside at 1123 7th
Street NE, which is an adjacent rowhouse that shares a party
wall with the property in question here in the permts in
guesti on.

In fact, my property directly --- and go to the
heart of why we have zoning regulations in the first place,
to protect, you know, neighborhood character but also
adj oi ning properties' access to light and air.

And building this huge, you know, two-building
structure will cast deep shadows over ny property, and be
very inposing in nature, and essentially create a double ---
create the possibility, because |I have an identical |ot and
presunably the sane property rights as ny nei ghbors on each
si de.

It creates the possibility of having a doubl e row
here where that was never contenplated. And it's conpletely
| nappropriate, particular for the type of alley we have on

this trapezoi dal bl ock.
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"' mnot the only nei ghbor who's commented. There
Is Exhibit 28. There's also the statenent fromthe nei ghbor
across the alley, directly across fromthe subject property.
That's also in the record.

And that statenent describes sone clear zoning
I ssues as well as the general concern about this being an
| nappropriate structure outside the zoning regul ati ons that
apply to the property, including there's a description there
of the building connector issue as well.

You just don't --- one of the things that was the
di scussion | just would like to raise, we talked already
about there being | ocked doors, so the inhabitant of Unit 1
or the Tower 1 is not going to go outside their kitchen and
t hen traverse the | obby, you know, open, presumably a | ocked
door to the second tower and just breeze into the living room
t here.

And in addition, if you |look at the door in the
m d- point of the corridor, it's such a narrow corridor, when
t hat door is open, which opens inward, it effectively bl ocks
--- you have a wall blocking the free and unrestricted
passage.

So again, there are a lot of fig |leaf issues that
M. Eckenwi | er descri bed as zoning i ssues very clearly. And
| think any single of those four grounds that he outlined,

you know, calls for this permt to be revoked on zoning
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| ssues.

The Board shoul d al so be aware though, there are
a nunber of irregularities outside of, strictly speaking, the
zoning regulation --- what the jurisdiction of this body is
to consider as part of the zoning.

But there are a nunber of other irreqgularities
associated wwth the permt. Sone of those are described in
the ANC statenent as well, the issuance of the permt in
ei ght days for a permt fee of $36.30, the fact that the
plans --- and there are nunerous revisions. Sone of those
revisions the pernmt record described as for |egal purposes
hi ghly rai ses sone questions.

And in addition, sonme of the plans just aren't
accurate. The site plan, for exanple, does not describe the
current conditions, the existing site conditions as is
requi r ed. Again, that's a building code issue. But as
you're looking at the plans, |ike, one of the things to
consider is, you know, they should have the draw ngs done
correctly.

And you have sone very basic things where there's
a detached garage on the current existing --- behind the
current existing two-story rowhouse that is partially
denolished. But it's not even properly placed on the site
pl an. It doesn't touch the property line. It's set back

approxi mately four feet.
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And why that's significant i s because you have not
quite four feet of publicly maintained alley space which w ||
now, if the permt is allowed, wll becone the private
parking space wth a fence around it for the rear yard,
fenced rear yard for the new second tower, as DCRA descri bes
it.

So that essentially --- that's one of the things,
wher e sone of these other irregularities that are outside the
zoning regulations, | did point out on ny witten statenent
in sonme detail that | think should just also be a
consideration. And the Board should certainly be aware of
that as they deliberate on the very clear zoning violations
associated with the issuance of this permt.

|'d be happy to answer any questions. Again,
submtted a statenent and a revised statenent. One ot her
thing | should point out as well is there was a question of
timng and whether M. Eckenwi |l er raised things in 2017 that
he can't talk to in 2018. This has been going on so |ong.

| do want to point out ny first statenent
certainly did raise the facade issue, the renoval of the
facade and that violation. So to the extent that that should
be factored into whether it's germane to consi der that clear
zoning violation, | do want to point that out.

But other than that, |I'd be happy to pause for any

guestions. M nmain purpose in being here is as a nei ghbor.
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And | am thankful for the ANC to bring this case on behalf

of the ANC. But | share a party wall with this property, and
I'"'m the nost directly inpacted resident, who is nostly
directly i npacted by DCRA's decisionto issuethis permt and
subsequent revisions inproperly in clear violation of the
zoni ng regul ati ons.

CHAIR HI LL: GCkay. Thank you, M. Cunmi ns.

MR BROM:. M. Chair, could | interject. And I
did not interrupt. I was going to object during his
testinony. And | didn't want to interrupt him

CHAIR HILL: Okay, | appreciate that. But you're
interrupting ne real quick, M. Brown.

MR. BROWN: Al right.

CHAIR HILL: So just give ne ---

(OFf the record comments)

CHAIR HILL: No, well, I don't know. If you were
here | ast week, that was nuch worse. | just wanted to ask
a question, if the Board had any questions of M. Cunm ns at
this point?

(No audi bl e response)

CHAI R HI LL: Ckay. Now, M. Brown, you had an
objection to sonething that M. Cunm ns sai d?

MR, BROAWN:. Well, and | put it --- and | responded
to his statenent. It's in the record. And | think it was

--- | didn'"t want to interrupt him speaking.
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CHAIR HI LL: Ckay.

MR, BROMN: But | want to --

CHAIR HILL: | appreciate that.

MR BROMN: -- reference that | responded to many
of the comments he said. And he clearly admtted that he was
tal ki ng about things beyond the zoning regul ati ons. And our
j ob here, regardless of where we sit, is tough enough wth
the zoning regul ations. And we should be m ndful that that's
our task.

And M. Cummns has availed hinself of other
adm ni strative tribunals, OHin particular. And those issues
will be, I"'msure, resolved there. But we ought to focus in.
And | want to focus in on the zoning regul ations.

CHAIR HILL: Ckay. So you're trying to point us
to certain exhibit through response to M. Cunmins, is that
correct?

MR,  BROWN Yes. And yes, property owners
response to intervener's revised pre-hearing statenent.

CHAIR HILL: Ckay. Tell nme that exhibit nunber
agai n pl ease?

MR. BROMWN: Fifty-eight.

CHAIR HILL: Fifty-eight, okay. So | do renenber
t he response. So that's noted. And, M. Brown, again, |
appreciate that you' re doing your job for your client. M.

Cummins is just trying to nake sure that this doesn't get
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built next to his house. So he's not exactly an attorney,
| woul d inagine. But | appreciate that he's speaking to
t hi ngs outside of the zoning regul ations.

Dd you have any --- well, first, I"'mgoing to
turn to DCRA. Did you have cross for M. Cunm ns?

MS. LORD- SORENSON:  No.

CHAIR HI LL: Oay. M. Brown, did you have any
cross for M. Cumm ns?

MR, BROMN: No. But, M. Chairman, you nmde a
statenent that he's here to make sure it's not built to his
house. That's not what we're here for. We're here to
determ ne whether this permit is in conpliance with the
zoni ng regul ati ons.

CHAI R HI LL: Ch, M. Brown, | clearly know why
we' re here.

MR. BROMN:  Yes.

CHAIR HILL: And the Board knows why we're here.
And | just want to let you knowthat | clearly know why |'m
here. And those four itens that the ANC Conm ssi oner brought
up, those are the four itens that we're going to be focusing
on. Do you have anything else, M. Cumm ns?

MR CUMM NS: No. No cross.

MEMBER HART: Ch, okay. No cross. Al right.
So can we go ahead and take a break. |Is that all right? So

we'll take, like, aten mnute break real quick. Al right,
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t hank you.

(Wher eupon, the above-entitled nmatter went of f the
record at 11:00 p.m and resuned at 11:12 p.m)

CHAI RVAN HI LL: The Board's reconvening, and it
s 11:12. Okay, great. A couple of quick points here. |
guess, at the break, we found out that there was a | ot of
peopl e here who are wshing to speak on Application 19819,
so we're going to put that back second agai n because there's
peopl e here who have children and things such as this.

| f you have any conpl ai nts about that, you should
bring children, young children. W're doing that next. This
is going to take a while, so whoever's out in the hall, they
can stay out in the hall. This still isn't done any tine
soon. Ms. Lord-Sorenson, we'll go ahead and put 45 m nutes
on the clock, | guess. That's great.

What ever you do -- pardon ne? Hold on a second.
M. Secretary, if you want to go up to the secretary -- |
can't speak to you directly. | can't speak to anybody
directly. People had questions to the secretary, so I'ma
little confused. We're apparently going to take three
m nut es here.

(Wher eupon, the above-entitled matter went of f the
record at 11:14 a.m and resuned at 11:16 a.m)

CHAl RMAN HI LL: Al right, we're back. Ms.

Lor d- Sorenson, again, as | nentioned, you can start whenever
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you | i ke.
APPLI CATI ON 19819
MS. LORD- SORENSON: Good norning, Chairman Hil
and nenbers of the Board. We're here today because the

appel | ant, Advi sory Nei ghbor hood Conm ssi on 6C, all eges that
the zoning adm ni strator erroneously i ssued Permt B1805207,
which allowed the permt holder, Atlas Squared LLC, to
renovate and convert 1125 7th Street Northeast, the property,
from an existing single-famly dwelling to a two-unit
t ownhouse.

On August 2, 2018, DCRA issued a revised permt,
B1811245, which is nowincorporated into the record. DCRA's
position is that the zoning adm nistrator correctly issued
the August 2nd revised permt, after determning that the
drawi ngs were conpliant with the zoning regul ations. As
heard earlier today, there are four issues pendi ng before the
Boar d.

Now, I'd like to ask the zoning adm nistrator a
series of questions, followng Conmm ssioner Eckenw ler's
presentation earlier today. I'd like to direct vyour
attention first to architectural plan A-3.1, which can be
found at BZA Exhibit 57, at Page 10.

PARTI Cl PANT:  Yes.

M5. LORD SORENSON: Appel | ant asserts that the

guard rail, this structure right here, that the guard rai
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on the roof violates the one-to-one setback. The plans show
that the guard rail at the property Iline. My question to
you, zoning adm nistrators, does the |ocation of the guard
rail conply with the one-to-one setback?

MR, LEGRANT: | believe it does. The section that
requi res the one-to-one setback of the guard rail set forth
in DCMR 11-C59.2 |'ve interpreted as when the guard rail is
on the edge of the roof, parallel or on the edge of the roof,
runni ng al ong the edge, that, | believe, is the focus of that
provi si on.

In this case, as you're showing, there is a guard
rail that comes off perpendicular to the property line. |
have, in this case and other cases, approved such
configurations, such that the guard rail is there for life
saf ety purposes.

M5. LORD- SORENSON:  The next issue that was raised
by Conm ssi oner Eckenwi | er pertains to the cornice.

VMEMBER TURNBULL.: Could you just clarify what
drawi ng you're | ooking at?

MS. LORD- SORENSON: A-3.1. It was BZA Exhi bit 57,
at Page 10. DCRA noted it as Attachnment E, as in egg.

CHAI RVAN HI LL: Do the architects on the Board
have any questions?

VI CE CHAIR HART: Just one question. Wat we're

tal king about is this area, right here?
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M5. LORD- SORENSON: Yes, that's the perpendicul ar

area the zoning admnistrator --

VI CE CHAIR HART: So you're just saying that does

not need to be set back fromthis -- is that south? [|'mso
confused as to the direction here. Is that the southern
wal | ?

MR LEGRANT: |I'mnot sureit's the southern wall,

but right, ny position is it does not need to be set back
from that. That's a side property line that cones off
per pendi cul ar fromthat.

VI CE CHAI R HART: But it is set back from the
back. | don't know if that's actually show ng up. What
happens around the -- let ne see if | can -- what happens
around the entire property? Wat happens around t he edge of
the -- is there a railing or anything that goes around the
entire roof ? Wat happens between t he roof deck and t he edge
of the property or the building?

MR. LEGRANT: Al though that wasn't raised, |
believe ny recollection of the rest of the roof plan is that
it has -- it neets the setback when the railing is running
parallel or at the roof edge. It's only -- the issue here
that was raised has to do with around this roof hatch.
There's two portions of this railing. One is perpendicular,
that |'ve spoken to. Then as it nakes the turn to the left,

there, then, that, of course, is -- certainly nmeets at | east
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all the setbacks.

VI CE CHAI R HART: |'"'m al so | ooking at the area
that is all of this, so this entire area is a roof deck,
correct?

MR LEGRANT: Yes, | believe so.

VICE CHAIR HART: So that has to have a railing
around it, as well?

MR, LEGRANT: The buil di ng code woul d require, as
| understand the building code, it would require a protective
guard rail. That would be the -- if 1t's not shown there,
"' mnot sure the other drawings showit. Maybe the property
owner can speak to that, as to the presence or not of a
conpliant guard rail around the rest of the roof deck.

VI CE CHAI R HART: Ckay. Thank you.

MEMBER TURNBULL: M. Hart, are you saying that
woul d have to be one-to-one?

VICE CHAIR HART: That was ny --

MEMBER TURNBULL: That was our assunption. That
woul d be a one-to-one setback for the guard rail around the
perimeter of the building.

MR, LEGRANT: | would say yes.

MEMBER TURNBULL: Ckay.

MR, LEGRANT: The other thing is, now | recall,
the building enploys the use of a parapet. The parapet is

not a feature that is subject to the one-to-one setback. Now
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that I"'mrecalling, | believe -- and the property owner nay
be able to confirm-- that in this case, as well as other
cases, an applicant will use a parapet sort of double duty

as neeting the building code requirenents for fire safety,
as well as, if it's a sufficient height, to function as a
guard rail. | have long interpreted that is not a feature
that's subject to the one-to-one setback.

VI CE CHAI R HART: Unless it's about the Hei ght Act

hei ght ?

MR, LEGRANT: Correct.

M5. LORD- SORENSON:  Zoni ng Adm ni strator, the next
i ssue pertained to the cornice. Do you recall when the

original permt was issued for this project?

MR. LEGRANT: | believe -- the revised or --

M5. LORD- SORENSON: The ori gi nal .

MR. LEGRANT: | don't have that date before ne,
but it's -- oh, March 31, 2017. M/ apol ogi es, yes.

M5. LORD- SORENSON: At the time the original
permt was issued, did the zoning regulations |ist cornices
as a rooftop architectural elenent?

MR, LEGRANT: It did not. The subject provision
was E-206.1 had a |ist of provisions of specified rooftop
architectural elenents, including dorners, turrets, and
t owers.

M5. LORD SORENSON: Were the zoning regul ations
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ever anended to include cornices?

MR, LEGRANT: They were.

M5. LORD- SORENSON: Do you recall when those
amendnents went into effect?

MR, LEGRANT: Yes, the Zoning Comm ssion Order
1411-B was effective on April 28, 2017.

M5. LORD- SORENSON: What did this anendnent do to
the definition of rooftop architectural el enents?

MR, LEGRANT: It added ot her elenents, specified
additional elenents, including cornices and porch roofs to
be considered as protected rooftop architectural el enents.

M5. LORD SORENSON: After Zoni ng Commi ssi on Order
No. 14-11B went into effect on April 28, 2017, were there
revisions to the original permt?

MR. LEGRANT: There were.

M5. LORD SORENSON: Were these revisions subject
to Zoni ng Conm ssion Order 14-11B?

MR, LEGRANT: No, they were not.

M5. LORD- SORENSON: And why weren't they?

MR, LEGRANT: When an anendnent to the zoning
regul ati ons goes into effect, the overall issue of vesting
is were there substantial deviations from the plans that
woul d then be subject to the revised text anendnent itself?
If there was a nmjor alteration, such as an increase or

decrease of the height of the building, the gross fl oor area,
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or nunber of dwelling units, those, then, | have treated as
triggers. You have to do an analysis, taking into account
the new text that's been added by the Zoning Conmi ssion. In
this case, there were changes to the plans that did not
either increase the gross floor area, nor the building
hei ght, nor the nunber of units. The basic mss of the
bui | di ng stayed the sane. There was changes to sone interior
| ayout . There was changes to the exterior facade and
materials, and there were changes to the roof hatch el enent.

M5. LORD- SORENSON: Do you recall whether the
initial plans called for the renoval of the cornices?

MR, LEGRANT: They did not. Right, the initial
pl ans showed there was an existing cornice that was to be
renoved.

M5. LORD- SORENSON: The pl ans that were subm tted,
the initial plans that were submtted depicting the renoval
of the cornices pre-dates the effective date of Zoning
Conmi ssion Order No. 14-11B.

MR. LEGRANT: That's correct.

M5. LORD- SORENSON: | would like to direct the
Board's attention to Architectural Plan 5.2. It can be found
at BZA Exhibit 57, at Page 8. DCRA noted it as Attachnent
D. Appellant alleges that the rare tower of the townhouse
is a separate building, and thus constitutes an illegal

second principal building. Inyour opinion, M. LeGant, are
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there two buildings or one building on this property?

MR. LEGRANT: The pl ans depict one buil di ng?

M5. LORD- SORENSON: Wy is that?

MR. LEGRANT: The two masses of the second
bui I ding, which have been described as towers, have a
connection that is conpliant with the provision that governs
the regul ation of single buildings, B-309.

M5. LORD- SORENSON: Coul d you pl ease j ust expl ai n,
using Architectural Plan A-5. 2, how this particular
connection satisfies 11-B DCMR Section 309. 17

MR, LEGRANT: As was presented by the appellant,
the aspects of B-309 include -- the first three criteria
really are not at issue. It's of grade, it's enclosed, it's
heated and artificially lit, so it's condition space, it's
encl osed, portion of the building that connects the two
t owers.

The question has to do is, too, does it neet the
final criterion of it's -- set forth in Subsection D, which
"Il read, is it either one, a commobn space shared by users
of all portions of the building, such as a | obby, recreation
room | oadi ng dock, or service bay; or two, space i s designhed
and used to provide free and unrestricted passage between
separate portions of the building, such as an unrestricted
doorway or wal kway.

My analysis of this connection is that it
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functions as a comobn space, used by all wusers of the
bui I ding, all portions of the building. It does, as was
noted, function as a corridor, but in addition, as a doorway
that leads to the interior courtyard. Residents of both of
the units that are coincident with the two towers nust, if
they want to -- this one way to access the courtyard is to
go through the doors from their respective units to this
conmon space and use the side door that woul d then all ow t hem
to access the courtyard.

Wth that perspective, | believe it does qualify
as common space that allows people to use that -- to be able
to -- they share this space, to be able to access, in this
case, the closed courtyard between the two towers.

MEMBER TURNBULL: M. LeGrant, do you really think
that there is unrestricted access between one tower and the
second tower?

MR. LEGRANT: The second point to which you're
noting, this space required free and unrestricted passage.
Here, residents of both towers or both units can utilize that
hal | way. This configuration, althoughit's fairly unique --
| will note there are other buildings that have a corridor
that residents of individual units, they would not obviously
be able to access, through a |ocked door, the other units
that other residents have, but they can utilize that

corridor.
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MEMBER TURNBULL: | guess | would argue that if

It's one buil ding, you should be able to go fromone buil di ng
to the other building unrestricted, but here, there are
| ocked doors. | guess ny feeling is that's not an
unrestricted passageway. It's actually two separate towers
that may have a link, may have a physical attachnment that's
heated and air conditioned and everything else, but that it

doesn't really neet the intent of totally unrestricted

access.

MR, LEGRANT: O course, you're noting the second
point, and that's why | started with the first point. It's
a comon space that users -- you have to -- one or the other.

If it's a cormon space that all users of the buil ding can use
to utilize this passageway with the connection to the door
to the court, | believe it would neet that first standard.

CHAI RMAN HI LL: 1've got a quick question. If the
property owner actually -- | was just | ooking through all the
plans and waiting to get to this point, so we can figure out
what's goi ng on. How many units are in the building? |
t hought there were three.

MR, BROMN: Just two.

CHAI RVAN HI LL: There's two units.

MR. BROMN:  Front and back

CHAI RVAN HI LL: The one unit fromthe one unit in

the back, right? This will be sonmething you can show ne
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later. | don't want it to take away fromtheir tine right
now |1'd like to see where -- how the wal kway is that you
get to this |obby common area, if there's a back door, if
there's back doors, how do people actually get in and out of
this building? M. LeGant -- sorry, M. Lord-Sorenson.

M5. LORD- SORENSON: The final issue that was
rai sed had to deal with the rear addition. At the time that
the permt was approved, was the permt subject to the pop
back rul e?

MR LEGRANT: No, it was not.

M5. LORD- SORENSON:  Why not ?

MR, LEGRANT: The permt, in my evaluation, was
deened -- the application was deenmed conpl ete for processing
prior to the effective date of the text anendnent that then
subj ected projects to the ten foot or pop back regul ati on.

M5. LORD- SORENSON: Earlier, you stated that --

MEMBER TURNBULL: Could you repeat, just for the
record, those dates?

MR, LEGRANT: | think we're going to get to the
dates in a nonent.

M5. LORD- SORENSON: When did t he Zoni ng Commi ssi on
order 14-11B, the text amendnent you just nentioned? When
did that go into effect?

MR, LEGRANT: April 28, 2017.

M5. LORD- SORENSON: I n your opinion, when was the
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permt accepted?

MR, LEGRANT: March 24, 2017.

MS. LORD SORENSON: You stated earlier, M.
LeG ant, that the applicant had nade revisions to the permt.
Were these revisions subject to the ten-foot limtation?

MR. LEGRANT: No.

M5. LORD- SORENSON: Wy not ?

MR, LEGRANT: Again, the language in the
regulations is is there substantial changes to the plans?
Looking at both the original permt and the revised permt,
| I ooked to see if the intensity of the use of the building,
in terms of the nunber of units and square footage, had
changed, which did not -- those two units, the original two
units and the revised permt, square footage was the sane,
t he mass of the buildings were the sanme, the height was the
same, and the nunber of stories or |evels al so was unchanged.

Wth that analysis, | concluded that despite the
changes, sone interior changes, the roof hatch, exterior
cladding, that it was not -- it did not rise to a |level of
bei ng a substantial change. Therefore, it was vested -- the
revised permts were vested in the regulations prior to the
effective date of 1411-B.

M5. LORD- SORENSON: No further questions.

VI CE CHAIR HART: M. Chai rnan, Ms. Lord- Sorenson

or M. LeGant, can you tell us where you' re taking the
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vesting fron? Were are you saying that we are able to use
the first date of the -- the first permt, which was in early
2017, as the date for all of these -- that it kind of anchors
all of these other anendnents? Because | think that's part
of what M. Eckenw | er brought up was that the changes that
you are calling -- I"mnot sure what you're calling them but
you're not saying that they are rising to the | evel of a new
permt. They are -- | don't want to characterize them as
mnor, but | can't think of any other term They're just not
a major change. Can you tell us where you' re taking that
fronf

MR, LEGRANT: When an application is submtted to
DCRA, it goes through aninitial vetting to see if sufficient
i nformation exists in order to begin a review, not only by
the Zoning Admi nistrator, but by the other disciplines in
each area that adm nister the building code. March 24, 2017
was the date that the plans and t he application were accept ed
as sufficiently conplete. That is the point in which, then,
we note that the rules in effect at that point in tine govern
t he application.

VI CE CHAI R HART: You were saying that it is
vested by that date, but what -- is there sonething in the
bui | di ng code or sonmething in the zoni ng code that all ows you
to say this is the date of vesting?

MR, LEGRANT: | believe the | anguage i n t he zoni ng
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code refers to an application that is deened sufficiently
conplete to do a review, and then procedurally, what we do
in our building permt system we have an electronic
application tracking system that notes those dates
specifically. It is the function of the intake function of
the permt operations division that sonebody submts an
application which, of course, these days, is an online
submttal. They |look at the infornmation.

Sonetinmes there's back and forth to get to the
poi nt where an application begins, is deened conpl et e enough,
and then in the parlance of the tracking system it changes
its status to under review. That is the point that we -- not
only for this application, for any application -- deemas the
date in which it's deenmed conplete for zoni ng code purposes.

VICE CHAIR HART: |I'mgoing to nove on fromthat
piece. Wth regard to the rooftop enbellishnments or cornice
or however you want to tal k about that, your contention is

that the -- that this predated the change, so that it would

be -- | don't want to use the word "grandfathered," but
that's certainly the termthat is comng to mnd -- so that
it would not be vested. It would not be -- that would not

be an issue.
MR, LEGRANT: Correct.
VICE CHAIR HART: Can you talk a little bit nore

about the cornice and why you -- what you consider it?
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MR LEGRANT: Two points. | think DCRA laid it

out in her statenent. One, is it truly a rooftop
architectural elenent, or is just a portion of the facade?
It exists on the facade, but part of the analysis |I ook to
seeif it's arooftop architecture elenent, is it part of the
r oof ? Now, there isn't a |lot of criteria in the zoning
regul ations, so | have to nake a judgnent call.

In this case, it fell on the fact that it's a
hori zontal band on the facade that's not up at the actual
roof | evel, where the edge of the roof cones out. It's bel ow
t hat . That was one aspect. | think the nbst inportant
aspect was, as you noted, the vesting, is it vested in the
rules prior to the Conm ssion anmending the list of rooftop
architecture el ements.

"Il be up front with the Board. After the
initial provi sion went into effect, we had several
applications, not only this one, in which it was what about
t he cornice, what about the porch roof, what about a chi nmey
that m ght have sone architectural nerit? Those aspects,
we' re | ooking at case by case.

In some cases, | believe that the cornices m ght
fall into a category of being protected and not. The
Commi ssi on, then, was very clear in adding it. They said no,
corni ces nmust be protected. Inthis particul ar case, though,

t hat decision came -- or the effective date of 14-11B cane

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP kPR
oo A W N b O © 00O N O O W N P+~ O©O

75

into effect after the application was deened, so | nade the
deci si on, and we shared here sone of the i nternal di scussions
of nmy staff, which were brought to nme for making the fina
decision as to whether it was, in fact, a protected el enent.
| determned it was not.

VI CE CHAI R HART: Do you see the -- M. Eckenw | er
al so brought forward the internal discrepancy that soneone

had an i ssue, or at |east thought that it m ght be consi dered

a rooftop enbellishnent. You have, in the past, |ooked at
cornices as being part of the -- in other buildings in the
city -- as being part of the -- as a rooftop enbellishnent,

a rooftop el enent?

MR, LEGRANT: Prior to the Conmm ssion's action,
to be frank, | think ny office, my reviewers m ght have not
been conpletely consistent. Sone reviewers are well, it's

not inthe list of things; it's not protected. Sone of them

were it looks like -- because the key in sone of these
| anguage is such as, elenments such as would be. The
Commi ssion then provided, | think, further guidance to say

we nust look at these cornices as protected rooftop
architecture elenents after the certain effective date of
t hat text anendnent.

VICE CHAIR HART: So yes, you have seen?

MR, LEGRANT: Yes, | have seen sone.

VI CE CHAI R HART: And have i ncluded themas -- not
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I ncluded -- and have concluded that they are a rooftop
el ement ?

MR. LEGRANT: I n sone instances, yes.

VI CE CHAIR HART: Do you have exanpl es of those?

MR, LEGRANT: | would have to | ook back in our
records. W could probably find sone.

VICE CHAIR HART: | think it would be hel pful to
see what those are, so that we have, at |[|east, sone

conpari son as to what sone of those el enents m ght be to say

that it is or is not one. It would be helpful for us to, |
t hi nk, understand that. Wth regard to the building
connection -- I'msorry |I'm asking so many questions here.

CHAI RMAN HI LL: No, that was a good question.
like all the good ones. Keep the good ones.

VICE CHAIR HART: 1'1l just make sure | have that
criteria, good questions only. Wth regard to the
connection, a neaningful connection between these two
buil dings, it seens |ike the intent of the zoning regul ati ons
were that they were trying to make there to be a way i n which
peopl e could actually nove fromone part of the building to
the other, using the connection.

Because the connectionis -- it's not intended to
be -- it didn't seemto ne to be an intent to have it just
to make two unrel ated buil dings connected to each other, so

that is why there was the issue of if there is an
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unrestricted access. They could have not had the word
unrestricted in there at all, and it could have just said
access to it. This would kind of nmeet that. But it seened
| i ke there was an intent to have the unrestricted part of it
be an issue. M. Eckenw |ler brought this to our attention,
as well. If you could speak to that alittle bit and to how
you perceive that aspect of it, the unrestricted aspect of
t hat .

MR, LEGRANT: As | noted in response to, | think,
a question fromConm ssioner Turnbull, the subject provision
here is B-309.1(d)(1) and (2). You're correct that there is
-- one of the criteriais that the space i s desi gned and used
to provide free and unrestricted passage, but precedi ng that
is the commobn space, commobn space shared by all users of
portions of the building, such as |obby, recreation room
| oadi ng dock, or service bay, or -- the or is you can do one
or the other.

You don't have a feature that has free and
unrestricted access. You can have a compbn space. In ny
review of several projects, they come in all sorts of
configurations of these comobn spaces that are sonetines an
apartment house, a condoni ni umbuil di ng that has many units.
There'Il be a large space. In the smaller buildings, they
have -- |'ve seen one where they have a fairly nodest | obby

with mail boxes. So that is a space that is used, again --
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shared use by all users of the building. | think one of the
key criterion here was, in ny view, was that this is a neans
of access to the adjacent closed courtyard because of the
side door off, so the users use this to gain access to that
court. Looking at all the aspects of this, | concluded that
It did neet the first criterion as a conmon space.

VI CE CHAIR HART: Thank you.

MEMBER WHI TE: So a common space woul d be defi ned
as space that would be used by all of the occupants in the
buil ding, and in this case, was that true?

MR, LEGRANT: Yes, the wording is shared by all
users of the buil ding. Here, we have residents of the two
units at each end of that connection that woul d cone out and
be able to use that space to gain access to the court.

MEMBER WHI TE: So the fact that it could | ock, or
the fact that you would need a key in order to be able to
enter that part of the buildi ng woul d have no bearing on your
definition of conmopn space?

MR, LEGRANT: Correct.

MEMBER WHI TE: Thank you.

VI CE CHAI R HART: | have anot her question, kind
of a follow up. Is a building connector defined in the
zoning code, or anything that would -- is there any

definition that this particular connection would fall wi thin

in the zoni ng code?
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MR LEGRANT: In the definition of building, it

I ncl udes | anguage as to what constitutes a building -- |
believe this regulation that was included in 016 by the
Conmmi ssion further, as was noted here, further el aborated or
described the criteria for that -- for the connection. Even
t hough the definition generally refers to -- definition of
buil ding refers to what a single buildingis, this regulation
I's much nore specific.

VI CE CHAI R HART: You're talking about in the
zoning code, itself, in Section B, was it?

MR, LEGRANT: B-100 is the definitions.

VICE CHAIR HART: |I'mtrying to kind of hit al
of these pieces. Wth that -- and | asked the question to
M. Eckenwiler, but I'lIl ask it to you, as well. This is
with regard to this building i ssue and what the -- there are
two structures -- |'ve now heard them called towers, but

what ever.

There are two buildings that are consi dered one
bui | di ng because of this neaningful connection that you're
saying that this | obby or breezeway or whatever you want to
call that nakes. That, then, to nme, brings the one buil ding
into two -- the two buildings into one building? It makes
it one building? So could you walk ne through the issue of
the rear -- the ten-foot rule? | think that what we're

tal ki ng about is really when the permt was vested, so that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O OO d W N P+~ O©O

80

kind of conmes into play with this, as well, | think.

MR, LEGRANT: Yes. DCRA's positionis it's not
two buildings. It's two portions or two nmasses or two towers
of a single building. How does it qualify for a single
building? It has to neet the criteria of B-309.1. Wen we
|l ook at -- when we did our review, we said okay, this
particul ar design has a couple of nasses. If it was two
separate buildings, inthis particular zone, you cannot have
two principal buildings.

The analysis, then, nust be is it a single
bui | di ng? OGh, they have this connection. Does the
connection neet B-309.1? As |'ve described, it was ny view
that it does. So at that point, it's a single building.
Then, the question is regardless of if this did not have this
connection, or if the nasses were pushed together, then is
it subject to the ten-foot limtation or pop back rule?

Then, as DCRA has descri bed, we know that 1411-B
set forth that projects after the effective date woul d be
subject to the rule. It's my view that the project was
vested in the regul ations prior to the effective date of that
rul e.

Therefore, it is not subject to the setback rule,
if this application was deened -- if the Board granted the
appeal and the building permt was revoked, then it becones

a clean slate, and the property owner cane in tonmorrow with
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the sane design, it would then -- oh, we have a rule that's
now effective. It would be subject to at |east a special
exception for extending ten feet beyond the rear wall of an
adj acent property. | don't know if that -- that wal ked
t hrough ny view of how those two aspects interact.

VICE CHAIR HART: No, | appreciate it. | think
that does -- that is hel pful to understand what your thought
process was for it. I1'Il leave it there, but | do appreciate
t he responses.

MR. LEGRANT: Thank you.

CHAI RVAN HI LL: Anyone el se? Just a quick
guestion, M. LeGant, to followup with M. Cummi ns. Agai n,
due to -- there was a discussion about the vesting and so
forth. Again, this would not -- this would be under the
ten-foot rule. This would have to conme before us again for

speci al exception if this were to cone before you again

t oday?

MR, LEGRANT: Yes.

CHAIRMAN HILL: So it's not |ike sonething would
happen next door to this -- |I'mjust speaking to M. Cunm ns,

saying this could happen again and again in different |ots,
inhislot. It could, |I suppose, if it came before us under
a special exception and we approved it, but it's not
sonmet hing that's by right now.

MR. LEGRANT: Correct.
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CHAI RVAN HI LL: Again, why is it not by right now?

MR, LEGRANT: Because the Zoning Conm ssion
anended the zoning regulations in 1411-B that said in
addition to all the other devel opnent standards that apply
to this zone, that rule is you cannot extend nore than ten
feet -- a rear addition cannot extend nore than ten feet
beyond the rear wall of an adjacent property for an attached
or sem -detached dwel |l i ng.

CHAI RVAN HI LL: Got it. This, again, your
analysis is this is a rear addition.

MR, LEGRANT: The subject application is a
conversion, an addition, including a rear and vertical
addi ti ons.

MEMBER TURNBULL: M. Chair, | just wonder if |

CHAI RMAN HI LL: Sure, please.

VMEMBER TURNBULL: So going forward, if you're
| ooking -- again, calling up on the sane |ine of questions
as the Chair, you would still see it as one buil di ng because
of the connection, but it wuld have to then neet the
ten-foot rule.

MR, LEGRANT: Correct.

MEMBER TURNBULL: Basically, of all the objections
that we've heard or we're tal king about, the key one woul d

be the ten-foot rule going forward in this case?
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MR LEGRANT: Well, it would fail --

MEMBER TURNBULL: And the cornice, too, | guess,
woul d fail, maybe.

MR, LEGRANT: If the Board were to grant the
appeal, then an identical application that would cone inwth
the sanme characteristics, then in terns of that 1411-B
vesting for the cornice and the pop back, those would no
| onger be a matter of right. It would be subject to special
exception before this Board.

MEMBER TURNBULL: Okay, thank you.

CHAI RMAN HI LL: Right, and again, just while we're
talking about it, the vesting is another part of this
di scussion, in that the changes that they nade -- and we've
had thi s di scussi on before with the zoning adm nistrator, in
terms of what changes have happened and whet her or not they
neet the criteria to vest or not. So again, your position
is that this does vest. The changes that they have made do
not take it outside of the vesting provision.

MR. LEGRANT: That's correct.

CHAI RMAN  HI LL: Al right. Does the ANC
comni ssi oner have any questions on cross?

MR, ERI CKSON: Yes, M. Chairnan, | have a nunber
of questions for M. LeG ant.

CHAI RVAN HI LL:  Sure.

MR, ECKENW LER. M. LeGant, did | understand you
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to say that with respect to setbacks for railings on roofs,
that you believe thereis a different rule for setbacks from
the front of the building versus the side wall?

MR, LEGRANT: No. | believe |l spoke to the -- in

terns of the setbacks applicable to rooftop el enents, that

there is -- the code, itself, differentiates that there's
certain specified setbacks, depending on a rear wall, front
wal |, or side wall.

MR, ECKENW LER:  Just to pick up on that point,
which | think is a little different from what you said
earlier, thereis arequirenent for setbacks froma side wall
of a building?

MR. LEGRANT: There is.

MR. ECKENW LER: Is that located in Section
C-1502.1(c)?

MR, LEGRANT: Yes, that's, | believe, the correct
provi si on.

MR, ECKENW LER: Does that require a setback --

CHAI RMAN HI LL: Can you say that one again, M.
Comm ssi oner, 1501 what ?

MR, ECKENW LER: The referenceis C, |ike Charli e,
1502. 1, Subsection C. This section is captioned Penthouse
Set backs.

CHAI RMAN HI LL: Ckay, thanks.

MR, ECKENW LER: M. LeGant, do you see, in
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1502. 1(c), where the regulation requires, quote, a distance
equal to its height fromthe side building wall?

MR, LEGRANT: Yes.

MR, ECKENW LER: Do you al so see, inthe prefatory
| anguage, so going up before Subsection A the very
I ntroduction in 1502.1, where it says, quote, any guard rail
on a roof?

MR LEGRANT: Yes.

MR,  ECKENW LER: So your testinony earlier,
t hough, was that there was not a setback requirenent in this
particul ar case. Can you explain why, in light of the text
of the regul ation?

MR, LEGRANT: Sure. As | noted, |'ve interpreted
that provision to nean when the guard rail is at the roof

edge, on the roof edge or parallel with the roof edge, that

it is subject to setback. I will note that when it's, in
this case -- and |'ve done this in other cases, as well| --
that it's perpendicular, and it's a guard rail for life
safety purposes, | have said that particul ar aspect is not

subj ect to the setback.

MR, ECKENW LER: Can you point nme to any | anguage
here in the regulation that draws that distinction?

MR, LEGRANT: That's ny interpretation.

MR, ECKENW LER:  So your answer is no?

MR. LEGRANT: Right, there's not specific | anguage
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In the regul ation.

MR. ECKENWLER  So there's no distinction drawn
on the face of the regulation between a railing that's
parallel to the side building and a railing that is
perpendi cular to the side building wall?

MR, LEGRANT: That's correct.

MR ECKENW LER: Turning to the issue of the
cornice -- let nme go back here for a nonent. Let's go back
to April of earlier this year, the application for the first
revised permt. The original permt had al ready been i ssued.
There was a pendi ng appeal. The property owner submtted to
DCRA and, therefore, reviewcane t hrough your office for this
first revised permt. Do you renenber receiving an enail
from Shawn G bbs about this question of whether or not the
feature on the front of 1125 7th Street was a cornice or
applied trinf

MR, LEGRANT: As you presented, there is an enuil
in the record about this --

MR, ECKENW LER: |'mjust asking if you renenber
getting that enail.

MR, LEGRANT: | do.

MR,  ECKENW LER: Do you renenber having any
conversations with M. G bbs about that question?

MR. LEGRANT: | did with both M. G bbs and M.
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MR, ECKENW LER: M. Gbbs was seeking your

gui dance on this question, was he not?
MR LEGRANT: Yes, he was.

MR, ECKENW LER: What gui dance di d you provi de M.

G bbs?

MR LEGRANT: After | spoke wwth M. G bbs and M.
Dow about the issues they raised, I, as in the case of many
I ssues that ny staff bring to ny attention, | had to nake a
determnation. | appreciated their analysis, and | nade ny
deci si on.

MR,  ECKENW LER: I'm asking what was your
deci si on?

MR, LEGRANT: M decision was that the cornice in
this particular case was not subject to the regulation,
E- 206. 1.

MR, ECKENW LER: Let ne clarify ny question. Did
you determ ne that the feature in question was, in fact, a
corni ce?

MR. LEGRANT: There was a di scussi on as to whet her
it would qualify as a cornice or not. | know that there is
different views in ny staff as to whether it was a cornice
or not a cornice. At the end of the day, whether -- in that
internal discussion as to whether it was a feature that
deened as to be a protected -- A was it a feature that woul d

be subject to that provision; and B, was it subject to the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP P PP
oo A W N b O © 00O N O O A W N P+~ O©O

88
E-26.1 as it affected that point in time, | concluded that

It was not a -- that the renoval of that cornice --

MR, ECKENW LER: Hol d on, because | really want
to divide this into two separate questions. The first one
Is just a sinple |abeling question.

CHAI RMAN HI LL: Comm ssi oner Eckenw | er?

MR, ECKENW LER:  Yes.

CHAIRVAN HILL: I'mnot trying to -- | think he's
answered it, in that he nade his own determ nati on as to what
he t hought.

MR, ECKENW LER: Well, M. Chairman, with respect,
| don't think M. LeGant is because he keeps sliding over
into saying well, it wasn't protected because of some vesting
rul e. | do want to conme to that, but | think there's two
separate i ssues here. One, whether or not M. LeG ant found
that the feature in question was a cornice, and then we can
cone --

CHAIRMAN HI LL: | believe M. LeG ant t hough found
that the feature in part did not need to be protected.

MR, ECKENW LER. Wl |, the reason |' maski ng t hese
guestions at the official record, the reviewer notes for M.
G bbs used the term "cornice."

CHAI RMAN HI LL: So your question, again, to M.
LeGant, is whether or not he thought it was a cornice.

MR, ECKENW LER:  Yes.
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CHAI RVAN HI LL: Ckay, M. LeGant, do you think

it's a cornice?

MR, LEGRANT: No.

CHAI RVAN HI LL: Ckay.

MR ECKENWLER: So M. LeGrant, going thento the
-- actually, let's hold on that for a nonent. If you can
| ook at Exhibit 46-E, these are -- |'ll represent to you
these are the reviewer notes for the first revised permt.
If you'll turn to Page 4, the fourth page on the printout,
you'll see sone notes there that were nade by Shawn G bbs.
That's visible at the bottom of Page 3, the precedi ng page,
dated April 18th. About two thirds of the way down the first
paragraph at the top, all in caps there, you'll see that the
word cornice is used. Do you see that?

M5. LORD- SORENSON: Wiere are you?

MR, ECKENWLER: |I'mlooking on -- this is Page
4 of Exhibit 46-E. There's a block of text at the top.

M5. LORD- SORENSON: Is there a particular tab?

MR, ECKENWLER: | think I just said E, 46-E.

VICE CHAIR HART: \What we're trying to do, M.
Eckenwiler, is that DCRA-- it may not have been M. LeG ant,
but DCRA called it a cornice, and in this case, they said the
removal of the cornice is permtted, as the original
application predates ZC 1411. That's what you're talking

about .
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MR. ECKENW LER R ght.

VICE CHAIR HART: So you're saying they called it
a cornice, so they should --

MR, ECKENW LER: They called it a cornice.

VICE CHAIR HART: They're considering it a
cornice, but they're just saying no.

MR ECKENW LER: That's right. They nade a
determ nation. After they got an argunent fromthe property
owner, they decided it was a cornice. The revi ewer notes
made in the official record by Shawn G bbs reflect that
det er mi nati on.

VI CE CHAI R HART: You're asking the DCRAto -- why
DCRA, in their comments, call it a cornice, when M. LeG ant
is not calling it a cornice?

MR, ECKENW LER:  Preci sely.

MR, LEGRANT: M. G bbs, as well as nmany of ny
staff worked for nme, and sonetines they bring issues to ne
which | disagree and | overrule their initial comrent or
det er mi nati on.

MR. ECKENW LER: That was the case with M. Daw s
comments on this, that this was a cornice that could not be
renoved absent special exception relief, and you can see his
notes in the sane exhibit, on Page 2.

M5. LORD- SORENSON: Chairman Hill, I'mgoing to

obj ect because M. LeGant has already testified -- he
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testified repeatedly that he's made the final decision. His
staff canme to him and he decided it was not a protected
el ement .

CHAI RVAN HI LL: Okay, | was just waiting for M.
-- | think, Comm ssioner Eckenw | er, you've done a great job,
and we've got a lot of things to talk about in terns of the
cornice. | think that M. LeGant is being pretty clear, in

terms of he overruled his staff on those two independent

| Ssues.

MR ECKENW LER: M. Chairman, |'m happy to nove
on.

CHAI RVAN HI LL: Ckay.

MR, ECKENW LER: Mbving on, then, to the vesting
provi si on. M. LeGant, you' re undoubtedly famliar with
Section A-301.4, which I'll represent to you that says that

any anendnent of a permt shall conply with the provisions
of this title in effect on the date the permt is anmended.
That's correct, right?

MR, LEGRANT: Yes.

MR. ECKENW LER: Except, of course, if there is
an explicit vesting provisionthat exenpts a pernmt amendnent
fromthe operation of that rule, correct?

MR. LEGRANT: Correct.

MR,  ECKENW LER: Can you point ne to the

particular provision that would exenpt a permt anmendnent
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fromthe E-206 rooftop architectural elenment rule?

MR, LEGRANT: As | believe | testified, the key
aspect, we have toread onin A-301.4 to A-304(b). I"'IIl just
read this, A-304. Except as provided in Subtitle A-301.1.9
t hrough 301. 13, any construction authorized in this permt
may be carried to conpletion, pursuant to the provisions of
this title in effect the date the permt is issued, subject
to the follow ng conditions: a) the permt holder shal
begi n construction work within two years of the date of which
the permt is issued; and b) any anendnent to the permt
shall conply with the revisions of this title in effect on
the date the permt is anended.

MR. ECKENW LER: So the word "cornices" was

inserted into Section E-206, effective April 28, 2017,

correct?

MR, LEGRANT: Yes.

MR, ECKENW LER: The permit in this case was
anended not once, but twice, in 2018, so both tines

subsequent to the date that |anguage was added to E-206,
correct?

MR, LEGRANT: Yes.

MR. ECKENW LER: And therefore, under 301.4(hb),
any anendnent, those anendnents to the permt were subject
to the new | anguage of E-206, correct?

MR, LEGRANT: [|'Il take issue with that. The way
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| read the zoning regulations is the changes to the permt
changes that, A, are substantial changes to the overall
permt that | noted previously; and B, are they gernmane to

-- did the revised permt change sonething that would have

been, quote/unquote, caught by the newregulation. 1In this
case, | determned that the original permt included both the
renmobval -- included the renoval of the <cornice and,
therefore, is not subject to -- it was vested prior to

1411(b)'s effective date of adding that to --

CHAI RVAN HI LL: Conmm ssi oner Eckenwi ler? |'mj ust
going to ask do you know how many questions -- | understand
that we're going to have to, as the Board, figure out the
vesting i ssues and whet her or not things have changed to the
poi nt where the other rules are going to cone in to apply.
| ' maski ng because we're going to have to take a break. How
many nore questions do you have?

MR. ECKENW LER: | have a nunber of questions,
honestly, M. Chairman.

CHAI RMAN HI LL: Okay, but Comm ssi oner Eckenwi | er,
|"mgoing to take a break, and then we're going to see how
|l ong the cross is going to go on because basically, you' ve
given your presentation. The DCRA has given his
presentation. Your crossing against all of the things that
t hey' re presenting upon, which basically is saying all of the

t hi ngs they're presenting upon, you disagree with. 1'mjust

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PP PR,
oo A W N b O © 00O N O O W N P+~ O

94

trying to get a tineline here. Then the property owner's
going to have to do their presentation, as well. What |
would think that's in the benefit of the ANC, for the
appellant, istoclarify the things that you want us to focus
on, | suppose, in cross. |'Il let you go ahead and -- |'m
going to talk to OQAG and see how | ong cross goes on, as well.
We're going to take a quick break, okay?

MR ECKENW LER: M. Chairman, if | may just
respond, and I'Il do it briefly. | only get one opportunity
to cross-examne M. LeGant. This is it.

CHAI RMAN HI LL: You' ve done appeals and such

before. | always get a little -- and the Board can totally
chime in. |If they're getting information fromthis, thisis
hel pful -- I'"m just trying to speed it up, in getting to
where it's helpful for us. | think you' ve raised a |ot of

i ssues that we're going through, and there's a lot of
information in the record.

At |east for ne, as well -- when there's a | ot of
different regulations throwmn around, a lot of different
things thrown around, it's kind of hard to follow, unless
we've been doing this full tinme, all the tine. What |'m
trying to get at is | think it's better if the Board has an
opportunity to ask its questions and hear the whol e thing
nore fluidly than we're currently doing. But at the sane

time, you' re going to have anot her opportunity for rebuttal.
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I"mjust trying to also see -- we're nowin -- 9:30, 10: 30,
11: 30 -- three hours.

MR ECKENW LER: M. Chairman, |'ll try to go
faster when we cone back from the break.

CHAI RVAN HI LL: Sure, that would be great.

MR ECKENW LER: |If that would pl ease --

CHAI RVAN HI LL: Because |'mgoing to find out from
OAG -- I'mgoing to talk to OQAG and find out how long this
I S supposed to go on, and then I'mgoing to talk to the mayor
and see if | can figure out whether this was a good idea for
me or not. W're going to take a ten-m nute break.

(Wher eupon, the above-entitled matter went of f the
record at 12:16 p.m and resuned at 12:24 p.m)

CHAI RVAN HI LL: Ckay, M. Moy.

MR, MOY: Thank you, M. Chair. The hearing's
back in session, and the tine is 12:24 p. m

CHAI RMAN HI LL: Comm ssi oner Eckenwiler, | guess
what I'mjust trying to get at, again -- and | really -- |
appreciate everything that you're trying to do.

MR, ECKENW LER: M. Chai rman, you want ne to nove
it al ong?

CHAI RMAN HILL: No, | can't say -- | thought that
the presentation -- and it's a very conplicated presentation
-- was done very well on the ANC s part, and | appreciate the

ANC very nuch. | renmenber everything that was going on.
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It's getting alittle convoluted. So if you can just try to

just succinctly hit whatever the crosses are that you want,

and whatever the answer is that you get, if you don't I|ike
the answer, we're listening, and then we'l| believe it or not
bel i eve or then ask our questions. | appreciate you trying

to nove it along. Thank you. Please continue.

MR ECKENW LER: M. LeGant, going back to the
I ssue of the cornice and the supposed vesting, | just want
to understand, are you relying, for this vesting exception
to the rule in A-301.4, are you relying on 301. 147

MR, LEGRANT: Can you say that again?

MR. ECKENW LER: I'"'masking if M. LeGant, who
says that there is a vesting provision that allows the
removal of what |I'm calling the cornice -- I'mtrying to
ascertain whether the specific provision of text that he's
relying onis A-301.14 that woul d take this outside the rule.
Whenever you anend a permt, you've got to apply with the

rules in effect at the tine of the amendnent.

MR, LEGRANT: I'mrelying on the totality of the
zoning rules together. | look at A-304, A-301.4, and
A-301. 14 together to conme to a conclusion that this -- in ny

view, the application is deened vested in the rules prior to
1411(b).
CHAI RVAN HI LL:  Ckay.

MR. ECKENW LER: | have no further questions on
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the cornice. M. LeGant, going then to the one buil ding
versus two buildings question, | just want to understand.
We heard a |ot of testinony about the fourth prong of the
test, under B-309.1, so that's 309.1(d). | want to
under stand, do you believe that the connector in this case
satisfies both (d)(1), the shared space, and (d)(2), the
unrestricted access prong, or is it only one of those two
that you think is satisfied?

MR LEGRANT: | believe an argunent can be nade
for both prongs, but | rely on the first prong, the common

space shared by users of the building, as the definitive

prong.

MR, ECKENW LER: Okay. Thank you.

CHAI RMAN  HI LL: Shocki ngl y, Commi ssi oner
Eckenwiler, I"'mwth you. I|I'mtotally here.

MR, ECKENW LER: Ckay, great. |'mgoing to nove

on, then, to the |l ast issue, which is the nore than ten foot
rear addition question. M. LeGant, | understood you to
testify that the application, the original permt application

in this case was accepted by DCRA on March 24, 2017. 1Is that

correct?

MR. LEGRANT: That's correct.

MR, ECKENWLER: |'d like you to | ook at Exhi bit
59- A -- excuse ne, | beg your pardon. Gve ne a nonent here.

| beg your pardon; | m sspoke, Exhibit 47-E. That is the
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bui | ding permt application history.

PARTI Cl PANT: Wi ch docunent ?

MR ECKENWLER I|I'msorry; | -- this is Exhibit
47-E. That's the property owner's prehearing statenent in
opposition. Does that nake it clear?

CHAIRVAN HI LL: I'mat 47-E. I'mstill trying to
-- we're at 47-E.

MR ECKENW LER: Directing your attention, M.
LeGant, to --

MR, LEGRANT: Gve ne a nonent to |ocate that.

MR, ECKENW LER:  Sure.

CHAI RMAN HI LL: Commi ssi oner Eckenwi ler, you're
asking questions in this case, in cross, concerning the
vesti ng?

MR. ECKENWLER: Correct. | want to talk about
the -- because the vesting provision, recall, has two
requirenments in it. One is a timng issue, and then the
ot her one i s whether or not the application is substantially
changed.

CHAI RVAN HI LL: Mm hm

MR, ECKENW LER: At the nmonment, |'mjust focusing
on the first of those two.

CHAI RVAN HI LL:  Ckay.

MR, LEGRANT: Conm ssioner, can you just show us

exactly --
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MR,  ECKENW LER: Sur e. |"m going to hand you

Exhibit 47-E and direct your attention to the second page of
that, toward the bottom There's an entry here for Permt
Appl i cation B1706219, so the bottom section on that page.

MR, LEGRANT: Ckay, we're trying to locate a
conpar abl e docunent. This is Page 2 of 4, dated, at the
bottom is July 11, 2018. |It's the permt status depiction.
"' m | ooking at --

MR ECKENWLER I1'Ill represent to you it's the
-- you don't need to read the whol e thing. " m directing
your attention to the block of text at the bottom dealing
with what we're referring to as the original permt. Wat
acceptance date does that show there?

MR, LEGRANT: There's two dates. One is the plan
review -- under the plan review coordinator, Project Docs
accepted --

MR, ECKENW LER: For Project Docs accepted, it
says March 23rd, doesn't it?

MR, LEGRANT: Right, and then the -- yes.

MR, ECKENW LER: Way woul d t hat date be different
fromthe date that you gave?

MR, LEGRANT: There's two systens that DCRA uses.
This is the Project Docs. Then we also have Acela. Acela
is our permt application tracking software. They work in

concert to one another, but if it was one entry in one
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system then it can go into another system |'mspeculating
-- I"mnot 100 percent sure. |'mspecul ating that the plans
In Project Docs were accepted on March 23rd, and then that
was transmtted to the permt operations division for --

CHAI RVAN HI LL: Okay, | understand. Conmi ssioner.

MR, ECKENW LER: Yes. Directing your attention,
then, M. LeGant, to -- this is the email from Max Tondro.
That is Exhibit 46-H That's a Septenber 12, 2017 email from
Max Tondro to you and to Paul Gol dstein.

CHAl RVAN  HI LL: What does it say, M.
Conmi ssi oner ?

MR ECKENWLER |I'msorry?

CHAI RMAN HI LL: What does it say?

MR, ECKENW LER: What it says -- let nme wait until
M. LeGrant has the docunment in front of him if | my, M.
Chai r man

CHAI RMAN HI LL: That's okay. I'mjust trying to
under stand why you're asking it.

MR, LEGRANT: Likew se, once you -- |'ve seenthis
before, but why don't you slide it over to show exactly.
This is the redacted email from --

MR. ECKENW LER: This is the redacted email. 1'I]
represent to you that what M. Tondro says in his email to
you is that in this case, the original pernmt application,

guote, was not accepted as conpleted until March 29th. 1'm
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just curious; did you know M. Tondro to be an untruthful or
an unreliable person?

CHAIRVAN HI LL: | don't know about that, anyway,
M. Conmm ssi oner.

MR, ECKENW LER: |I'mcurious. | don't -- this is

CHAIRVAN HILL: It doesn't matter. Your question
I s that he submtted sonething saying that it was i nconpl et e.

Repeat your question agai n.

MR, ECKENW LER: No, ny question was -- if | may,
M. Chairman, |I'mgoing to the fact that we have docunentary
evi dence here fromM. Tondro. | want to knowif M. LeG ant

t hi nks that M. Tondro had any reason to be untruthful here,
or if M. Tondro is not reliable.

CHAI RVAN HI LL: But what does that have to do with
-- | don't under st and.

MR, ECKENW LER: Because this says that the
application was not accepted as conpleted until March 29t h.

CHAI RMAN HI LL: Ckay, so you're back to the timng

agai n.
MR, ECKENWLER: On the timng issue, exactly.
CHAI RVAN HILL: So we've noved off of -- where
were we? You were on -- what point were you on?
MR. ECKENW LER: W're still -- we've been on --

VI CE CHAIR HART: What you're trying to | ook at,
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Conmi ssi oner Eckenw | er, was the exact date of the
application being accepted --

MR, ECKENW LER: Accepted as conpl ete.

VI CE CHAI R HART: -- accepted as conplete, and
what you're saying is that there are differences inside of
DCRA that have differences of dates for when that has been
accepted as conpl ete.

MR ECKENW LER: By nmy count, at |east three
different dates, so far, Vice Chair Hart.

VICE CHAIR HART: So what you're trying to find
out fromM. LeGant is which date is the true one and why
is that date the true one, and the other ones are not true?

MR, ECKENWLER 1'd like to know specifically why

M. Tondro's email can't be relied upon.

MR. LEGRANT: As wth ot her i nt er nal
deliberations, | treat this, M. Tondro's, as information
that he asserted at that point in tine. Fol |l owi ng t hat

comruni cation, looking at all the information avail able, |
concluded it was a different date than M. Tondro initially
indicated in that email.

CHAI RMAN HI LL: Ckay. Cormm ssi oner Eckenw | er,
how much nore tinme do you need?

MR,  ECKENW LER: | just have a couple nore
guestions, M. Chairman. W can go to the -- so the second

prong of the vesting rule, A-301.14, requires that in order
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to benefit fromvesting and not be subject to the ten-foot
restriction on arear addition, the application nust not have
substantial ly changed.

CHAI RVAN HI LL: You question -- do you question
that it has substantially changed? | am curious of this.
Where do you think that it substantially changed?

MR, ECKENW LER: | would like to direct M.
LeGant's attention to Exhibit 59-A  That is our ANC 6C s
reply. It's a set of the plan draw ngs.

CHAI RVMAN HI LL: Ckay.

MR. ECKENW LER: W can start at Drawing A-1.1.
That's ANC 6C s reply, Exhibit 59-A These are the plan
dr awi ngs.

CHAI RMVAN HI LL: Yes, got to A-1.1.

MR, ECKENW LER: A-1.1. Do you have that before
you, M. LeG ant?

MR, LEGRANT: Yes, | do.

MR, ECKENW LER: Do you see all these -- | don't
know what to call them these sort of cloud -- these
not ati ons here fl aggi ng nunerous areas on the draw ng?

MR. LEGRANT: They're termed "bubbles,"” the
bubbl es around certain features.

MR, ECKENW LER: Ri ght . Those bubbl es refl ect
changes to an application, do they not?

MR, LEGRANT: | believe in this case, that's
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correct, that they do indicate -- showng areas that were
subject to changes fromthe previous iteration of plans.

MR ECKENWLER: [|f you turn the page and | ook at
A-2.1, you see additional bubbles show ng further changes,
correct?

MR, LEGRANT: Correct.

MR, ECKENW LER |If you | ook at A-4.3, you can see
that there are further changes, bubbles, correct?

MR, LEGRANT: Yes.

MR. ECKENW LER: The sane thing, also, you would
say is true for A-5.2 and A-5.3?

MR. LEGRANT: Yes.

MR. ECKENW LER: No further questions, M.
Chai r man.

CHAI RMAN HI LL: Okay, great. Just so |l can follow
through with what | think the question -- so | just

understand, M. LeGant, you don't think of any of those
changes changed the project significantly enough that these
other things -- it would change the vesting issue.

MR. LEGRANT: That's correct.

CHAI RMAN HI LL: Al right. Now, we're going to
turn over to the property owner.

MR CUMMNS: Sorry, do | have an opportunity to
Cross?

CHAl RMAN HI LL: Oh, sorry, M. Cumm ns. Yes,
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pl ease, go ahead.

MR CUW NS: ["I'l try to be brief, but I am a
non-l awer, so I'll try to speak plainly, as well, to the
zoni ng regul ations. M. LeGrant, | have a question about
changes -- you stated that the changes were not significant
and, therefore, didn't affect whether it would be -- the
vesting would apply or not. | wanted to call -- you brought
up Sheet 84.2, | believe, in your presentation, in your

Power Poi nt slide. Could you bring that up again?

MR, LEGRANT: G ve us a nonent.

MR, CUWMM NS: It was the only slide that vyou
presented the plan.

VICE CHAIR HART: |Is that an el evation?

MR CUMNS: It's the side elevation.

VI CE CHAIR HART: Right-side el evation.

MR LEGRANT: Is that it?

MR CUW NS: 84.2.

PARTI Cl PANT: No, | don't have 84. 2.

MR CUMNS: Wich was the slide you pulled up
when you presented to the Board earlier?

MR, LEGRANT: Was it the plan view?

MR CUMNS: It was a plan view. There, that's

3

LEGRANT: That's a secti on.

3

CUM NS: Buil ding section, excuse ne, 85.2.
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There is a bubble circling |obby and the connector, and
there's an area that says vented crawl space in between the
two buildings. Do you see that?

MR, LEGRANT: Yes.

MR, CUWM NS: Does that indicate a change from
Permt B17062197?

MR, LEGRANT: It indicates that there was sone
changes to that portion of the building.

MR, CUWM NS: Is this connection fully above
gr ade?

MR, LEGRANT: Yes.

MR. CUWM NS: Was the connection in B1706219 fully
above grade?

MR LEGRANT: | would have to |ook back. I
believe it was.

MR.  CUWM NS: |I'd like to draw the Board's
attention to the ANC s statenment, Exhibit 3, that clearly
shows that it's not above grade, and noting that this area
-- that one of the changes fromthe breezeway to the | obby
was a change from nmaki ng the area that was bel ow grade here
into vented crawl space. If it were --

CHAI RMAN HI LL: Hold on, give nme one second. M.

Lord- Sorenson, | don't know what we're going to end up with
here at the end, but it probably is going to be with -- I'm
trying to -- the Board will try to figure out -- there's a
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| ot of stuff, in terns of timng and the vesting period, so
we're going to have to cone up with sone tineline, at sone
point. |'mjust going to ask of that. Then also, what |'d
li ke to know, again, is the changes that have happened over
the different permts that m ght have kicked this into where
It would no | onger be vested and how, maybe, you got to the
deci sion that you got to.

Because | understand the argunents, and al so the
cross that is being presented, which is also helpful, inthat
changes significant --  the appellant beli eves that
signi fi cant changes have taken place, so that this would no
| onger be all owed. It doesn't qualify for the vesting
peri od.

MR.  CUWM NS: That's not quite my question,
actual ly. The B1706219 permt did not neet the zoning
regul ati ons.

CHAI RMAN HI LL: Technically, | wasn't trying to
ask your questi on. | was just trying to clarify, for ne,
what | wanted to know | ater, maybe, just because I'malittle
-- this seens to be kind of what we're tal king about. The
| ast question you had was that was this above grade in the
previous design, right? | would Iike to see whatever the
previ ous design was, and whether it was above grade. M.
Cummi ns, pl ease --

MR, CUMM NS: | f the connection, the |obby, as
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it's described here, were not fully above grade, would it
nmeet the rezoning regul ati ons requirenent?

MR, LEGRANT: | would have to look at the
specifics of that drawing to be able to tell you.

MR CUMM NS: Just hypothetically, is it not the
requi renent of B-309, | believe, that the connection be fully
above grade?

MR, LEGRANT: You're correct. The requirenents
of B-309 is that the connection be fully above grade.

MR CUMM NS: And your testinony is that B1706219
was fully above grade?

MR, LEGRANT: Yes.

CHAl RMAN HI LL: Whoa, sl ow down.

MR CUMNS: Sorry, the permt in the plans in
the original permt.

CHAI RMAN HI LL: Okay, that's fine. Thanks, great.

MR. CUW NS: The vented craw space, why is that
change indicated on this sheet here? |If there's no change
in the grade, why is that a vented crawl space?

MR, LEGRANT: | do not know why there is a change

to a vented crawl space. That might be a question for the

applicant.

MR CUMMNS: Ckay, |I'lIl nmove on. I'mtrying to
be respectful of everyone's tine. There's also a bubble
around the front building, in this case, showing a bay
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projection into the public space on the right side of the
sheet. Do you see that?

MR, LEGRANT: | do.

MR, CUW NS: Is that bay projection the sane
height as it's depicted in the original permt, B1706219?

MR LEGRANT: | think there was testinony earlier,
and ny recollectionis it was not, that they added -- the bay
feature added a portion fromthe top of the second to the top
of the third.

MR CUMNS: Was there a balcony projection in
B1706219, where there's now a third-floor enclosed bay
wi ndow?

MR. LEGRANT: | don't --

( Si nul t aneous Speaki ng.)

MR. LEGRANT: | don't recall.

MR, CUWM NS: Wuld that be a change to the
bui | di ng envel ope or the zoni ng envel ope bet ween t he ori gi nal
permt and the revised permt?

MR, LEGRANT: | would say it is a change to that
portion of the facade, yes.

MR,  CUMM NS: Wuld this change in the bay
proj ection be considered a significant amendnent to a permt?

MR LEGRANT: | don't believe so.

MR CUMM NS: Ckay, | have no further questions.

CHAI RMAN HI LL: Ckay, thanks, M. Cumm ns.
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MR BROMN:. Not to belabor it, could | follow up

real quickly? | didn't get to cross-exam ne. Two questions,

qui ckly, M. LeG ant.

CHAI RVAN HI LL: M. Brown, | didn't even get to
say yes.

MR BROMN: | thought --

CHAIRVAN HI LL: | was |ooking over at OAG for a
second. | just got confused. That's okay.

MR, BROWN: | thought you were nodding. My
apol ogi es.

CHAl RMAN HI LL: No, that's all right. That's
okay. Please go ahead. |I'mnot trying to be flippant. |
just was, | guess, making a joke. kay.

MR. BROWN: M. LeGant, DCRA's position is the
original permt was accepted on what date as conplete?

MR. LEGRANT: March 24th
MR, BROMN: O 20177
MR, LEGRANT: 2017.

MR. BROMWN:. The |ast question from M. Cumm ns,

the bay wi ndow projection, that's located in public space,

correct?

MR, LEGRANT: That's correct.

MR, BROWN: Public space is not subject to the

zoning reqgulations. That is separately permtted, correct?

MR, LEGRANT: The projection into public space is
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subject to a separate approval from the public space
managenent adm ni stration of DDOT.

MR BROMN:. So you don't view the change in that
as a zoning event.

MR, LEGRANT: In this particular case, in terns
of the vesting, no.

MR. BROMWN: Thank you.

CHAI RVAN HI LL: Ckay, so back to, again, M.
Lord- Sorenson. The March 24th date, | guess | keep com ng
-- I"'mkind of comng back toit. Eventually -- and | don't
even know if this is going to be whatever the eventual
guesti on ends up being, but I would be curious as to what was
al lowed in March 24, 2017, and then what things have changed
since then to this. | don't know yet what |'masking. That
wasn't particularly hel pful, probably.

M5. LORD- SORENSON: Qui ck question, Chairman Hill.
Are you trying to obtain the previous designs, or just a
list?

CHAI RMAN HILL: | guess | was trying to nore nake
a nental note that March 24th is going to be inportant. 1'm
going to nove on for a second.

MEMBER JOHN: M. Chai r man.

CHAI RMAN HI LL: Yes, sure, please.

MEMBER JOHN: | have a question for DCRA. This

concerns Exhibit 47-E. That is the -- | don't know what
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page, Page 2 of 4.

MR ECKENWLER |I'msorry; | didn't quite catch
what you're referring to.

MEMBER JOHN: 47-E. |I'mtrying to get Exhibit E.
| think that was up before, and there was sone di scussion.
Scrolling down to Page 2 of 4, at the end of that page,
there's a notation -- | lost ny page. There's a notation
t hat --

PARTI CI PANT:  Thi s one?

MEVMBER JOHN: Yes, B1706219 was accepted into
Project Docs on March 23, 2017. Can you expl ain what that
means? Then i nmedi ately bel ow that, there was anot her date
t hat said under review, March 29t h.

MR, LEGRANT: Right. So, again, as | testified,
the two systens were this Project Docs, and we have Acel a.
The Project Docs, which is the software for managi ng pl anned
submi ssions. The Project Docs accepted on March 23rd i s sort
of the initial subm ssion. | do not construe the words
Proj ect Docs accepted as the sane as conpl ete for processing.

The next date under there, it says Project Docs
under review. March 29th is when the pl ans were deened ready
for reviewunder the Project Docs system | testifiedin the
i ntervening point, in the Acela system the March 24th is the
date was deened sufficiently conplete for review, and then

that was the date that is inportant, in terns of the vesting
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dat e.

MEMBER JOHN:  Thank you.

VICE CHAIR HART: So you're saying that it took
a day between the tinme that you got it, and then you've
accepted it for review? Am| understanding that correctly?

MR LEGRANT: Yes.

VI CE CHAI R HART: s that typical? Because it
seens |i ke the other ones, they |last for a couple of nonths
sonmeti mes.

MR, LEGRANT: It varies.

VI CE CHAI R HART: You' ve done -- you've had cases
where there are -- there's a |lot of noving parts here. So
you're saying within a day, there was enough tinme to be able
to get it, and then be okay with that within that 24-hour
period? Because that's really quick to ne. That seens
real Iy quick

MR, LEGRANT: Yes, and ny experience is it varies,
dependi ng upon the conpleteness and robustness of the
i nformati on submtted. Sone applicants submt infornmation
that is not conplete, and there's a back and forth to get to
that point where it's deened sufficiently conplete for
processing. In this case, the one day, it does occur. |
won't say it's the conmmon tinme franme, but it does occur
where an application is then deenmed to have enough

information, in that tine frame, to be conplete.
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VI CE CHAI R HART: Ckay.

VEMBER TURNBULL: M. LeGant, also, on Page 4,
we see this thing repeated again. W find the date 4/04 for
Proj ect Docs accepted, and then we find one |ater on --

MR. LEGRANT: This is the same exhibit? [''m
sorry, Conm ssioner.

VEVMBER TURNBULL: The sane exhibit, but Page 4,
continuing on. It looks like there's further reviews. W
have | ater dates. Are these all revisions, then? The | ast
one |I'm| ooking at a plan review coordi nator, Project Docs,
accepted 9/18/2018.

MR. LEGRANT: | believe those reflect the
revisions that we had di scussed.

MEMBER TURNBULL: Those are the revision dates.

MR LEGRANT: Yes.

MEMBER TURNBULL: If there's such a difference
bet ween these, what we're |ooking at here, and your Acela
thing, can we see -- can you provide us the Acel a docunents
to find out what dates are really accepted and what they're
not accepted?

MR, LEGRANT: One nonment, here. |'d like to | ook
at the exhibit again, if you nmay, Commi ssioner.

MEMBER TURNBULL: Oh, sure, apol ogi es.

MR, LEGRANT: Commi ssioner Turnbull, what | hear

you saying is you' d like to also see the information on the
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Acel a systen?

MEMBER TURNBULL: Yes.

MR, LEGRANT: Yes, we could provide that, yes.

MEMBER TURNBULL: |"m just curious as to -- if
you' ve got two systens, how does anybody really know what's
the real date?

VI CE CHAIR HART: Actually, just to kind of

pi ggy-back on that, it seens as though what Conm ssioner
Eckenwi | er has provided is a -- | think that's his exhibit,
this Exhibit 47-E. In the exhibit, it actually -- in one of

the highlighted parts for this particular project, it says
consolidation of permt applications, and it gives a list of
three different applications, renovation of existing
single-famly dwelling unit to atwo-unit townhouse, and t hen
some other things with that.

But there are sone other dates that are kind of
preceding this, that lead uptothis. So it wasn't like this
was the first tinme that this has actually been before this
-- at least permts for this particular house have been
before the -- or property have been before the -- excuse ne,
been before the ZA, the DCRA. Am| reading that correctly?
There have been other permts that were before 2017.

MR. LEGRANT: Right; | believe that's correct.
| would have to | ook at the particular permts. Sonetines,

in projects, an applicant may secure a prelimnary permt to
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do sone denolition or site work or sonething for that
addr ess. That, wultimately, is related to the overall
project. Here, |I'd have to | ook at the specific and so we
coul d provide what those specific permts were and how t hey
related to the original and revised permts.

VICE CHAIR HART: | appreciate that. The reason
| bring that up, al so, is because sonething that Conm ssi oner
Eckenwi | er brought forward to our attention, also, was
Exhibit 46-H which is this email that was from M. Tondro.
Init, it says there is a technical issue -- and |I'mkind of
readi ng verbatim-- there is a technical issue that -- init
that was used as a revision to two applications that have
been cancel ed five nonths earlier.

To me, that neans that there's something that has
gone prior to this permt, that was approved in March,
what ever the date was, March -- | can't thi nk of the date now
-- 24th, 29th, 24th. There were things that preceded this
to get us to this point. That's why | was trying to figure
out what were the -- the date.

The ability for DCRAto reviewa case within a day
seens really hard, if thisis the first tinme you' ve seen it,
but it may be different if you' ve actually been | ooking at
this for nonths, and this is the culmnation of that. |
don't know what that is, but it would be hel pful to actually

under stand t hat. | think this goes to what Chairman Hill
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al so brought up, whichis this tineline that tal ks about sone
of this stuff. There's a |ot of dates being thrown about.
| want to nake sure we get that correct.

MR, BROMN: M. Hart, we can certainly address
that fromour end, given that we have a history.

VI CE CHAIR HART: And you haven't presented yet.

CHAIRVAN HI LL: Al right. Just to |let everybody
el se know who' s here, we're going to have presentation by the
property owner, then we're going to get to do cross again.
Then after cross is finished, we're going to have rebuttal
by the appellant, and then the other nmenbers will be able to
do cross of that rebuttal. Then we're going to go to
conclusions or a closing argunment, which we nay or may not
ask for in witten form

W'll have to see how it goes. To let you all
know -- and | asked the Ofice of the Attorney Ceneral if
there was a nore efficient way that | could do this, and
there's not. There's just a lot information. There's
nothing to do about it. | kept thinking this one was going
to go anay. It was |ike every single tine you all showed up,
you're like we're working onit. [It'lIl all work out. Then
you all are here. Finally, it's the building owner's turn.
| believe, M. Brown, you were about to say sonething.

MR. BROWN. Yes, but we need a second to get the

conmput er back. W have a PowerPoint presentation. I
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submtted hard copies to the Board secretary and copies to
the parties here. What I'd like to do is I'd |like the
property owner to say brief words, and then I'd Ii ke to have
nmy expert -- ny witnesses join ne up here at the table.
We'l| go through each of the four issues one by one and have
them all sinultaneously. Let's see if we can get this to
wor k.

MR. TAWED: Good afternoon.

CHAI RVAN HI LL: Thanks so nuch. M. My, if you
could start that clock for nme? Thank you. Go ahead.

MR, TAWED: Sure, good afternoon -- it's no | onger
norning -- M. Chairman, nenbers of the Board. l''m the

property owner at 1125 7th Street Northeast. Thank you for

the opportunity to speak. [|'ll keep it short because it's
al ready been a long norning already. We purchased the
property in June of 2015. It was a vacant property. There
was nothing going on there. It had been sitting there.

W pretty quickly submtted plans i n Septenber of

2015, to answer M. Hart's question earlier about tineline.

I n Septenber of 2015 we submt for a foundation permt. In
April of the followng year we submit for a main building
permt. W're actively engaging with DCRA, answering

guestions, comments, and the permt application gets cancel ed
in COctober of 2016. When we bought this, our intent,

particularly under the old regulation, we had a matter of
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right project, where we could have done a nmssive addition
in the rear. This pop back that everybody tal ks about, by
right, we could have done nearly a 40-foot addition in the
rear. We chose not to, really, for two reasons. One, we
think it's a nore thoughtfully desi gned project, where you're
getting nore light and air for both units on our property,
and it actually preserves the light and air of both of our
nei ghbor s.

We actual ly reduced the exi sting building by afew
feet, and then set the rear unit further back. Qur goal all
al ong has been to conply. W have never once tried to nake
this difficult, really, for anyone. If there were any
comrents, if there was anything that we could do to
facilitate the process, we did.

It's unfortunate that it took so | ong, but nostly
it was out of our control. It was a building code issue that
wasn't generated by us. Let's put it that way. It was
generated el sewhere, and that had to get resolved at OAH
Utimately, we believe that it resolved in our favor.

It was really up until that, to bring us here,
where we can finally get whatever the zoning code i ssues are
resol ved to both M. Eckenwi |l er and M. Cumm ns' satisfaction
and, ultimately, yours, as well. That's really it. Two and
a half m nutes, not bad.

CHAI RMAN HI LL: Oh, you're part of this whole
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thing. You get credit, sir, for all of this. Al right, M.
Br own.

MR, BROMN: | want to spend a few m nutes just
| ayi ng the background a little. One, and | have the slide
up here, this is RF-1. There have been four issues raised,
but in all other respects, the typical RF-1 zoning is in
conpliance. Two units flat is permtted. The building neets
the height, 1ot occupancy, rear yard pervious surface,
off-street parking, so that | just want to start with that
basel ine, notwi thstanding the four outstanding issues we
have.

"1l respond to those. 1In here, this slide, the
permt history. At the top, you'll see the three -- original
permt for March of 2017, the revised permt April of 2018,
and the second revised permt of August of 2018. M. Hart,
to your question about prior permts, if you |look at the
| eft-hand columm, below original permt, vyoull see
description there.

There were two permts separately filed, one for
excavation underpinning, and the other for the actual
addition work referenced there, both submtted previously,
that were canceled by DCRA. \Wen it canme tinme -- when that
occurred -- you can respond to this nmore fully -- the
applicant, the property owner, went to DCRA and said why did

you cancel ny permts? They engaged in a discussion about
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resubmtting those permts in the system The advantage that
occurred -- and |'ve provi ded docunentation in ny filings --
both those earlier permts that were canceled were then
I ncorporated into the original permt application. Bot h
those permts have been extensively reviewed, one for siX
nont hs, one for nine-plus nonths. They weren't starting from
scratch, but the original permt was created out of whole
cloth, a single conplete stand-al one permt that i ncorporated
t he substance of the two earlier permts.

| think, one, that was done in conjunction wth
DCRA, and two, the product that was submitted had been battle
tested through t he systemand was of a hi gher caliber, as far

as conpl eteness and preparation for processing. Wth that

VICE CHAIR HART: M. Brown, just a quick
guesti on.

MR. BROMN:  Yes.

VI CE CHAI R HART: Wy did you say they were
cancel ed by DCRA? Do you have -- let ne ask it this way.
| don't renmenber seeing this -- could you point ne to where

this is witten, so | could actually get a little bit nore
background on this?

MR BROMWN:. It's showed in the permt tracking,
where you see the permts were canceled. | wasn't invol ved

at the time, but M. Jawed could --
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MR JAVED: | can answer that. W were never
given a reason. W asked nultiple tines.

VI CE CHAI R HART: Ckay, that's fine. | ] ust
didn't know if there was --

MR JAWED: W were just stonewalled, nothing
gi ven.

MR BROMN: It was unilateral and surprising, |
t hi nk.

MR JAVED: And wi thout warning. Just one day --
not even an enuil .

VICE CHAIR HART: | hear you. Ckay.

MR BROWN. |'dliketo just quickly, just so that
we have a baseline, a starting point, here is the footprint,
the surveyors plat that was part of all the applications,
showing 7th Street and the rear parking. You have the front
unit and the rear unit connected through that connection,
just to give you that background. Wth that, I'd like to
invite Mariah and WII. |If we could, once again, introduce
t hensel ves.

CHAl RMAN HI LL: Yes, if you could introduce
your sel ves, pl ease.

M5. RIPPE: |'m Mariah Rippe. | was the designer
on this project.

MR. TEASS: Good afternoon. My name is WII

Teass. |I'ma principal with Teass Warren Architects. |'ve
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been brought in for a peer review on this project.

CHAI RVAN HI LL: M. Teass, are you here just for
this case?

MR, TEASS: | amnot. | have another case before
t he Board today.

CHAI RVAN HI LL: Al right, please go ahead.

MR BROMN: Also, M. Bello. |'ve submtted
resunes for M. Bello. Also, actually, one nore, Vince Ford.
Vince Ford is the retired chief building inspector for DCRA.
|'"ve submtted his resune. I'd like M. Bello to be an
expert witness in zoning purposes.

He's the fornmer Zoni ng Adm ni strator and has been
accepted repeatedly in that context before. M. Teass |
woul d |'i ke to have submtted, and his resune's in the record,
as an expert in architecture. Then M. Ford as an expert,
his resune is also attached, in building permts
applications. He has been al so recogni zed as an expert here,
and at OAH, in permtting natters.

CHAI RMAN HI LL: Right, so everybody's already in
t he book.

MR BROMN:. M. Teass is in the book, aren't you,
and M. Bello, and | believe M. Ford has also -- because
he's been in your book.

CHAIRMAN HI LL: I'msorry; what's your nane agai n?

M5. RIPPE: M nane's Mariah Rippe. W were the
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firmhired to do the draw ngs.

CHAIRVAN HILL: So you're here as an expert in?

M5. RIPPE: The drawi ngs on the project, itself.

MR. BROMN: She's nore of a fact w tness.

CHAI RVAN HI LL: |"'m just trying to understand
whet her we have to eval uate her expertise to include her into
the book. You're saying you're just going to use her as a
fact w tness.

MEMBER TURNBULL: Yes, | don't think we have a
category for a fact witness as an expert. |'msorry.

CHAI RVAN HI LL: Has her resune been submtted?

MR. BROMN: It has.

CHAI RVAN HI LL: Wiere is it submtted?

MR, BROMN: It's attached to mny prehearing
statenment, 47, starting with J-1, 2, 3.

CHAI RMAN HI LL: |'"'m sorry to do this to you.
What's your name, again?

M5. RIPPE: Mariah R ppe.

CHAI RMAN HI LL: Could you please tell us how
you're an expert?

M5. RIPPE: |'mthe one who produced t he draw ngs
and wor ked through this project with the client.

CHAI RVAN HI LL: You're an architect?

M5. RIPPE: |1'mnot a licensed architect. | work

at a firmwhere we have |icensed architects and engi neers.
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MEMBER TURNBULL: Well you can't be qualified as

an architect, then.

MR. BROMN: We're not calling her as an architect.
W're calling her as sonebody who was involved in the
preparation --

MEMBER TURNBULL: W don't have a category. Wat
do we call this person? You say a fact finder. | don't --

MR. BROMN: A fact w tness.

CHAI RVMAN HI LL: She's just a w tness.

(Si nmul t aneous Speaki ng.)

CHAI RMAN HI LL: She's not an expert. That's fine.
You're a witness. W'Ill nove on. Al right, M. Brown, go
ahead.

MR BROMWN: M. Bello, M. Teass, and M. Ford are
in the book.

CHAI RMAN HI LL: Ckay, | got all that.

MR BROMN: What I'd like todois, briefly, with
Ms. Ri ppe, she can give us just a brief description of the
permts -- and | think one of the things the Board wanted to
know i s the changes that occurred fromthe original permts
to the subsequent pernits. If | could, perhaps the nost
efficient -- do you want nme -- |'ll ask you questions?

M5. RIPPE: (OFf-mc coment.)

MR,  BROWN: The original permt, which were

1706219, which was issued March 31, 2017, that permt
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I ncl uded the renoval of the facade tri mor cornice or rooftop
enbel i shment that --

MS. Rl PPE: Correct.

MR, BROWN: It also provided for the rear
addi ti on.

MS. RIPPE: Correct, yes.

MR. BROMWN: And an above-grade connection --

MS. RIPPE: Correct.

MR. BROMN: -- between the front and the rear.
You were also responsible for the revision of that permt
that was issued in April of 2018.

M5. RIPPE: Correct.

MR. BROMN: You nmde changes to the above-grade
connection, but did not change the footprint of it.

MS. Rl PPE: Correct. The footprint has not
changed t hroughout the entire process.

MR,  BROWN: Were there changes in the rear
addi ti on?

MS. RIPPE: No.

MR, BROWN: Were there changes in the overal
footprint of the building, includingthe front connecti on and
rear?

M5. RIPPE: There's not been any changes in the
overall footprint, height, use of the building.

MR, BROMN: The roof hatch was changed in the
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second permt.

MS. RIPPE: Correct.

MR, BROWN: Going back to the original permt,
I nportant, it showed the perpendicular guard rail that's on
the current permt.

MS. RIPPE: Correct.

MR, BROMN: In the second revised permt, and
again, was there change nmade to the footprint of the
bui | di ng?

M5. RIPPE: No.

MR, BROMN: Was there change nmde to the
connecti on?

M5. RIPPE: No.

MR. BROMN: Was there a change nade to t he renoval
of the, quote, cornice?

M5. RIPPE: No.

MR. BROMN: WAas there -- there was a change to
show the newly constructed addition at 1127 7th Street.

M5. RIPPE: Correct. During the process of this
permt, the neighboring structureto the left, which was 1127
7th Street, constructed -- had a permt and constructed their
structure. Qur permt drawi ngs did not reflect that fromour
original permt because it was not constructed during the
time of our initial site visit and construction and ori gi nal

permt. Therefore, we nodified our drawi ngs to refl ect that
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new structure.

MEMBER TURNBULL: How did you nodify thenf?

M5. RIPPE: W showed the nei ghboring structure.
It wasn't there before, but we showed that neighboring
structure on our drawi ngs. It extended beyond what was there
previously, and we showed how its footings interacted with
our footings and how its structure interacted with our
proposed structure.

MR.  BROMN: Al right, no questions about the
permt history? Wat |1'd like to do is start one by one
t hrough the issues. W'IlIl start first with the guard rail.
Ms. Ri ppe, the point you nmade is that the guard rail has been
shown consistently in all the permt iterations?

MS. Rl PPE: Correct.

MR BROWN. If | could, M. Ford -- I'"'mgoing to
surrender ny seat. |If you could -- and this goes back to
your career at DCRA -- could you tell us the origin of the

guard rail requirenent?

MR. FORD: The guard rail requirenment canme into
the codes back in the late 1990s. | had it placed in the
code, the D.C. supplenental code. | was on a building and
was al nost blown off, so | had placed in the code that any
wal ki ng surface within six feet of the edge of the buil ding
woul d have to have a guard rail. Thus, it was placed in the

code. Now, that did not pertain to buildings that had
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parapet walls that woul d act as a guard because parapet walls

are about 30 inches up fromthe roof, so that acted as a

guard. But if it's across the face or opening of the
bui l ding edge, then that's a life safety issue. I had it
placed in the code. It's still there.

MR, BROWN: The guard rail that's running
perpendi cular to the party wall, it's there to neet that code

requi renent.

MR FORD: That's correct. The nmain reason | put
It there, because if there's equipnment on the building and
equi prent has to be serviced, | don't want a worknan bei ng
bl own of f the buil ding.

MR. BROMN. Any -- M. Teass, on the guard rail
pl ease tell the Board your experience on this particular type
of guard rail, perpendicular to the party wall.

MR, TEASS: | think that the key i ssue here -- and
it was discussed earlier -- is that there's a section of the
railing that's parallel to the property line, and that's
subject to the zoning setback. There is -- and in
conversations we've had with the Zoning Adm nistrator on
ot her projects, when a portion of the guard rail is related
to life safety, as M. Ford indicated, the setback didn't
apply in that case.

In this case, the piece of guard rail is serving

solely to provide a life safety function. | think it's
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I nportant to note that visually, that guard rail is entirely
bel ow or at the sane hei ght, and thus not visible, due to the
parapet wall. The parapet wall extends around the
circunference of the roof to provide fall protection for
anyone who's on the roof.

MR. BROWN. The parapet wall is taller than the

MR. TEASS:. That's correct.

MR BROM: As it relates to being set back from
the rear or the front of the roof, as the case may be, it's
set back one to one, or in excess of one to one.

MR. TEASS: My understanding, yes, is that the
railing, the perpendicular piece of railing that's shown in
the illustration, whichis parallel tothe front and t he back
building face, neets or exceeds the one-to-one setback
rel ati onshi p.

MR, BROWN: M. Bello, in your experience, both
as a Zoning Administrator, would this perpendicular guard
rail be subject to a setback requirenent?

MR, BELLO Just to underscore the testinony
that's been given so far, the setback woul d be applicable to

the wall that it's parallel to, which would be the front wal

of the building. In this particular case, what would have
been a requirenment for a guard rail is set by the party wall
the parapet wall. So there, in fact, is no guard rail on the
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si de.
MR BROVWN: If there are no questions, |I'd |ike

to nove on to the --

VICE CHAIR HART: |If you were trying to -- if you
were subject to the setback -- | don't know if M. Toye or
M. Brown wants to answer it -- then what happens to the --
how woul d you solve that? Do you have to -- if you were

subject toit, you' d have to change sonething, so what would
that do to the design? | don't know.

MR BELLO \What we're saying here is that the
pur pose of the guard rail is served by the parapet wall. You
will note that there isn't any wal ki ng space, per se, between
the roof hatch and the side wall, so the height of the
parapet wall actually serves the purpose of --

VICE CHAIR HART: It's not that | don't understand
the purpose of the guard rail. Wat I'msaying is if this
were required to actually be set back, how woul d you go about
doing that? It may be you; it may be the architects, M.
Teass. | don't know.

MR BELLO | think I'lIl let the architect answer
t hat .

MR, TEASS: As it's currently shown, the guard
rail is providing protection for the entirety of the roof
surface, which is also protected by the parapet. | think an

al ternate design solution would be to restrict, so instead
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of the full roof area being accessible, youwwuldonly limt,
and you woul d place the nechanical units, which you see in
the illustration, within a, if you would inmagine, a square
wthin a square or a rectangle wthin a rectangle, where al
portions of that guard rail were basically -- served to
protect an occupant from falling down the opening that's
created when the doors open.

VICE CHAIR HART: So you would nove that
per pendi cul ar portion of the rail to go to the back, and then
put the air handling units -- nove them out of the way?

MR. TEASS: | don't knowif there's a slide of the
roof. | think I could conmunicate it best in a drawi ng form
but | think if you were to think about the -- instead of that
railing being from the piece of parallel railing to
transitioning to a perpendicular railing that extends to the
property line, if you were to al nost reverse that condition
and extend the railing to what is the plan north of this
sheet, enconpass around the nechanical units, enconpass on
any ot her rel evant portion of roof, | think that woul d be one
way to look at it as a way to have that conply with the
set back.

VI CE CHAI R HART: Ckay.

CHAI RMAN HI LL: M. Hart, did you understand t hat?

VICE CHAIR HART: It looks like they're doing a

| ot nmore than what | would think they would want to do, but
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VMEVMBER TURNBULL: M. Teass, if you want, there
Is a |laptop conputer screen over there. |[If you click -- if
you go over that, you can drawon it, and it wll show up on
the drawing. |If you click red or black and use your finger
on the screen, you can draw or sketch what you're talking
about .

MR, TEASS: Can you switch the slide to an overall
roof plan, or an overall -- even the building footprint would
be sufficient. That would be sufficient. Here, thered |ine
-- right now, that roof structure occurs approxinmately in
that portion of the front building, that portion of the
buil ding, and then there's a simlar condition at the rear
portion of the building. Ri ght now, the guard rail extends
fromthe property line, and then it takes a right angle and
extends down the |ength of the hatch. I f that hatch were
reconsi dered, so that you actually --

PARTI Cl PANT: Here's an eraser.

MR, TEASS. |If we erased those portions here and
we created a space on the roof that conforns -- so you're
addressing the setback in front fromboth sides and fromthe
rear. Again, the whole roof is protected from sonebody
falling off the roof by the parapet. | think that would be
one option, an alternate design strategy to create a sol ution

that conforns to both the buil ding code and the zoni ng code,
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I f need be. Hopefully that was reasonably clear.

VICE CHAIR HART: | understood that.

CHAIRVAN HI LL: M. LeGant, this is where | get
alittle confused in sone of this stuff that's going on. |If
that were to happen, they would need a new permt again, and
that woul dn't be considered a change that woul d have ki cked
theminto any of the new issues.

MR, LEGRANT: Well --

CHAIRVMAN HILL: [It's not a substantial change.

MR. LEGRANT: Right.

CHAIRMAN HILL: It's not a substantial change.

MR. LEGRANT: | don't believe it would be a
substantial change. It mght be a revision. It mght be a
change that would trigger a building permt revision. My

| imted understandi ng of the authority of an i nspector under
the building code is they are given sonme authority to nmake
changes in the field that don't rise to the | evel of needing
an actual revision to the building permt. As to whether
this alternate proposal would do that, | do not know.
CHAIRMAN HILL: Al right, thank you. Anybody

el se? Ckay, M. Brown.

MR BROMWN:. |'mgoing to nove on to the cornice
i ssue. |'musing that as a shorthand. |'mnot acknow edgi ng
that this is -- in fact, deny vehenently it's a cornice.
|'ve got a picture here, a picture of -- an actual picture
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and a drawi ng. Again, Ms. Rippe, inthe original permt and
all the subsequent permts, there were no changes fromthe
renoval of that facade el enent.

M5. RIPPE: Correct, no changes.

MR BROWN. The first permt was issued March 31,
2017.

MS. RIPPE: Correct.

MR. BROMN: Wi ch was before the cornice provision
was enact ed.

M5. RIPPE: O April 28th, correct.

MR. BROMN: M. Teass, for a nonent, we're
considering this as a rooftop architectural elenent, not
including the definition of cornice. Pl ease explain your
concl usion about why this isn't a rooftop el enent.

MR. TEASS. Can you advance to Slide 17, please?

MR. BROAN: Wi ch one?

MR, TEASS:. It's the definition with the graphic
and ent abl ature.

MR. BROAN: That one?

PARTI Cl PANT: No, the next one down.

MR. TEASS: There we go. | think that this

di agram and the definition from Wbster's Dictionary speaks

to the -- our understanding of a cornice, and that it's not
the entire assenbly, which | think would be viewed as an
entabl ature. It's actually the cornice, which is just the
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top-nost portion. In this particular case, if you go to the
previ ous slide, which shows the photograph, you can see that
there's actually several elenents that formthe crown or the
ent abl ature of the building. The top-nost piece is the
cornice. There's probably -- it's alittle bit difficult to
seeinthis picture, but ny recollectionis there's sonewhere
bet ween t hree and four courses of brick, and then there's an
applied architectural elenent that sits belowthat. Overall,
you coul d consider the entire assenbl age an ent abl ature, but
| would postulate that only the top-nbst portion would be
considered a cornice, as per the definition and graphic.

MR. BROMN:. So you woul dn't consider that facade
trimelenment as a rooftop?

MR, TEASS: Not according to nmy understandi ng of
what zoning defines as a rooftop architectural el enent.

MR, BROWN: Simlarly, you don't consider it a
cor ni ce.

MR, TEASS: Not the portion that sits below the
brick.

VI CE CHAI R HART: Just a question, not the portion
that sits below the brick?

MR. TEASS: If I mght, on the screen here -- |
don't know if there's a way to enlarge that photograph at
all, two nore slides down.

PARTI Cl PANT: |s there?
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VI CE CHAI R HART: Yes, but --

PARTI Cl PANT: Wi ch one are you --

MR, TEASS. Actually, this works, right?

VI CE CHAI R HART: Yes.

MR TEASS. Here, the corniceis really just this
top --

CHAI RVAN HI LL: Are you speaking into one of the
m crophones? Sorry, M. Teass.

MR TEASS: |'msorry. The cornice, inthis case,
Is the portion of that overall assenblage. It's at the very
top. There is an existing masonry section of wall bel owthe
cornice, and then there is a piece of facade trim or
architectural, basically, ornanentation that sits bel owthat
brick. In ny understanding and ny vi ew of that woul d be t hat
the top-nost piece is the cornice. The pieces bel ow,
overal |, they m ght conpose an entabl ature, but it's only the
top-nost portion that's the cornice.

VI CE CHAIR HART: Going along that Iline of

t hinking, you' re also saying because it doesn't, in your
m nd, neet the definition -- yes, neet the definition of what
acorniceis, thenit is just a-- sone ornanental piece that

is not protected by the zoning regul ations.
MR. TEASS. | would characterize it as a piece of
architectural ornanentation that had not previously been --

that had not been previously protected. | think under the
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revised definition that cane out after the building permt
was issued, that would be a conversation |I'd want to have
wth the Zoning Admnistrator if we were to |l ook at this for
a future project.

MEMBER TURNBULL: M. Hart, | think the i ntent of
the new regs is that there's a certain character to a
building like this that we're trying to protect. | think
that's where the discussion would conme up with the Zoning
Adm nistrator, as far as the cornice of the architectura
or nanent .

VICE CHAIR HART: But isn't there also a certain
character of the nei ghborhood that you want to --

MEMBER TURNBULL: O the nei ghborhood, right --

( Si mul t aneous Speaki ng)

VICE CHAIR HART: So if you have buil di ngs that
are -- and this line is being kept for the row houses to the
north and south or east or west or wherever, but that are
adjacent to it, and you have a line of them vyou're trying
to maintain that -- that's what the zoni ng regul ati ons woul d
be doi ng, Comm ssi oner Turnbull.

MEMBER TURNBULL: You're correct. The current
plan does nothing to enhance or to blend in with the
el evation of the street.

VICE CHAIR HART: I'm sorry |I'm asking

Cormm ssioner Turnbull all this, but the intent, also, was to
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be i nclusive of different types of -- it would be hard to say
every nane. In the language, it's always kind of such as
this, but were you really trying to be inclusive of all
types, or was it nore trying to focus it on turrets and the
list of things that are actually -- that are currently

I ncluded in the | anguage?

MEMBER TURNBULL: | think we were trying to do
that. | think the whole thing was that there was an aspect
to -- we were concerned, | think, as M. LeG ant was getting

to, trying to protect those el enents that heretofore had not
been protected. | think we were trying to include those

el ements that we thought were inportant for a structure to

mai nt ai n.

VI CE CHAI R HART: Thank you.

CHAI RMAN HI LL: Ckay, M. Brown.

MR, BELLG If | mght just add, with all due
respect to M. Turnbull, | think these provisions were passed

as a part of the pop-up regul ations, which were specifically
focused on restricting the ability of these kind of buil dings
to convert to three or nore units with nassive additions on
t hem

The Zoning Adm nistrator, even right now,
i nterprets buildings that have turrets or sone ot her rooftop
el ements of being able to construct those additions if the

addition is set back three feet fromthose turrets. So these

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PP PP PR R
oo A W N b O © 00O N O OO d W N P+~ O©O

140

additions are still possible, but elimnation of those
turrets are not. This seens to be nore of an architectural
enbel | i shnent of the facade of the building.

CHAI RVAN HI LL: M. Brown.

MR. BROMN: Yes. |If there are no other cornice
gquestions ---

CHAIRVAN HILL: No, | think you can nove on.

MR, BROMN: Ckay. If I could -- ny apol ogies.

| would like to focus in on the question raised about
whet her, in fact, thisis asingle building. |'ve put up the
definition. | think we've all conceded that fully above
grade, enclosed, heated, and artificially lit has been

satisfied, so we focus our attention on Subsection D and the
ei ther one or two and focus in on, first, commobn space. M.
Teass, you tell ne which drawing you' d like for purposes of
conmon space.

MR, TEASS. |f you could put up, yes, this slide,
| think, is helpful to understand how the overall building
operates. This structure, on the right-hand side hereis the
street, on the left-hand side is the alleyway.

VICE CHAIR HART: Can we make this a little bit
| arger? |If you go down to the bottom -- anyhow, just nake
it likeit's a slide. That's the one. Thank you.

MR, TEASS: \What you're seeing here is both the

cellar level and the first floor or the ground floor |evel
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of the building. Again, the street is to the right-hand
si de. The two parking spaces that are accessed from the
all eyway are on the left-hand side, or to the east. Wat
we've tried to do is highlight sone of the circulation paths
as to how these different portions of the building would be
used. | think one thing to note is that essentially, a row
house has two front doors. It has a front door to the
street, and then there's a front door to a yard, court,
all ey.

You use that second front door as a way to get to
your parking space. You use it as a way to take your trash
out, to let your kids get to their bikes, etc. | think here,
it's inportant to understand how the buil ding operates. [|'m
going totry toutilize the drawing tools here to tal k about
the resident of Unit A the front portion of the building,
so they would conme in off the street, be able to conme into
their unit here.

They would also have a second front door that
takes them out, down into the commobn passageway into the
courtyard, and then traveling out. Then underneath the rear
portion here, by doing so, it allows them access to their
parking, as well as their trash and any ot her features they
would like to have in the rear portion of their yard.

Simlarly, if youinmagine the resident of the rear

portion of the building, they're actually accessing the front
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stairs comng down underneath a portion of the front
buil ding, comng up into the shared courtyard, and then
entering their unit through that commopn area i nto one of the
two front doors for that unit. They have the ability to then
exit that unit and go out to grade, again, for the purposes
of utilizing their autonobile or taking out the trash or any
nunber of other things that people do in their backyards.

| think, inherently, the area that's created
bet ween the two buil dings, there's a shared courtyard, which
| think the applicant spoke to earlier, in terns of the
design intent of providing |ight not just to these units, but
also to the neighbors, but also, inherently, there's a
pragmatic function, inthat it connects the front unit to the
courtyard and to the rear parking space, as well as the rear
unit to the street, and also to that shared courtyard. It's
very much an integral part of this. | just don't see howit
coul d be viewed any ot her way.

MR. BROMN: Question?

CHAI RMAN HI LL: | guess you can keep goi ng.

MR. BROMWN: Pardon?

CHAI RMAN HI LL: You can keep goi ng.

MR, BROMN: M. Bello, if you could, and if you
want to continue with this drawing, the connection --
di scuss, in your view, fromthe zoning anal ysis standpoint,

t he common use el enent.
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MR, BELLO Whet her you call that connector a

| obby or a corridor, |I think it's without dispute that it is
conmon space that's accessible to the two occupants of the
bui I ding, and it does connect the two hal ves of the single
building. It also provides unrestricted passageway between
the two separate portions of the building, in the sense of
each occupant not only has access to that connector, they
al so have unrestricted access to access the rear of the
property w thout hindrance. | think that the connection
actually conplies wth both of those provisions,
notwi t hst andi ng that you only need to provide -- conply with
one.

MR. BROMN: The definition of single building also
provi des that the maintenance of the doors, |ocked doors to
each of the units is acceptable.

VR. BELLC Section 309.2 states that
notw t hstandi ng Subtitle B-309.1, a single building shall or
may contain multiple units or dwelling units that do not
share access. The code did anticipate this kind of design,
and the access that's sinply not shared is the private access
to those two dwelling units.

MR. BROMN:. Does this building exist, physically
and functionally, as a single building for purposes of
zoni ng?

MR, BELLO  Absolutely, it does.
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MR, BROM: | spoke earlier about the RF-1

conpliance. There are norestrictions inthe RF-1 that would
prevent a single building two flat?

MR BELLO Not that |'m aware of, no.

MR. BINETTE: Questions?

CHAI RVAN HI LL: Anyone? No, | think we'll have
gquestions at the end, M. Brown, so go ahead.

MR BROMN: |If we could, then, the final issue is
the ten-foot rear addition. | think we've had sufficient
testinony that the original permt, which included the rear
addition, was permtted March 31, 2017. That was prior to

t he Zoni ng Conm ssion enacting, on April 28th, the ten-foot

restriction. The subsequent pernmts -- and M. Rippe
testified to it and can answer any questions -- made no
change, ever, to the rear addition. It maintained the sane,

so that there was no event that subsequently triggered the
ten-foot setback rule.

The other point that | think cane up in DCRA s
testinmony that was also in one of my prehearing statenents
was the vesting provision, very specific, that was added by
the Zoning Comm ssion later, that for permts that were
accepted prior to March 27, 2017, that were conplete, that
t hose permts woul d be all owed to be processed to conpl eti on,
not subject to the ten-foot setback restriction. M. LeG ant

testified, and he's going to provide docunentation that the
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original permt was accepted on March 24, 2017, which would
be subject to the vesting provision. But nore inportantly,
you' ve got a double vesting because vested as of March 24,
2017, but al so vested because the original permt was issued
before the ten-foot setback rul e ever existed, and no changes
were ever made to that. | think the question of vesting is
wel | established in the record. If | could ask M. Bello --

and this goes to both the cornice and the ten-foot setback

rule -- please describe the application of the vesting rule
to the -- based on the original permt and the subsequent
revisions.

MR, BELLG Going by the Board's npbst recent
interpretation of the vesting rules, a property vests two
ways, one that they have filed before an anendnent to the
zoning reqgul ations, and that that permt be issued prior to
the final adoption of the amendnent. This is the case here.
Not only was this permt filed before the adoption of the
anendnment to the zoning regulations, a pernmt was issued to

t he property.

Secondly, | think one has to take a | ook at the
practical applicability of these provisions. | would give
an exanple. |If the owner of this property had proceeded to

construct on this property w thout any issues, and they had
constructed the ten foot beyond the adjacent property, they

had constructed their foundation walls on the first-fl oor
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| evel , and they decide to anend sonet hi ng about that zoning
regul ati ons, the appellant's case would be that the Zoning
Adm ni strator gets the opportunity to revisit all of the
zoni ng i ssues, which woul d be conpletely inpractical because
this building would be hal fway conpleted onsite. The point
Is that not all revisions, per se, can be revisited in
totality. A revision has to have significance to the zoning
provisions in effect at the tine that revision is applied
for, and there has to be a substantial deviation from what
was al ready approved.

CHAI RMAN HI LL: Ckay. M. Brown, we've gone --
| know we took up some of your tine, in terns of questions,
but we're starting to get a little bit over.

MR. BROMWN: Yes so.

CHAI RMAN HI LL: Your mcrophone is not on. |I'm
sorry.

VMR, BROWN: My apol ogi es. | think subject to
guestions, we'll concl ude.

CHAI RMAN HI LL: Okay. | do have sone questions.
Maybe we'll do this. The Board will have its questions.
Then we' || take a quick break. Then we'll do rebuttal, okay?

Then, we'll go through everything that we' re going through.
This is great. |It's so polite, hands and everything. Just
gi ve ne one second. Then afterwards, just | et everybody el se

-- | hate to tell you all this, but we're going to go to
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| unch.

MR, ECKENW LER: W can resolve the case in your
absence, M. Chair nman.

CHAI RVAN HI LL: | wish that were so true. ' m
sorry, M. Brown, you were about to say sonething.

MR, BROWN: Maybe, by rebuttal, you neant
Cross-exam nation, but --

CHAI RMAN HI LL: | wi sh.

MR BROWN: We raced through ny fol ks, so they're
all subject --

CHAl RMAN HI LL: Rebuttal from -- not rebuttal
cross fromthe other side, and that's going to happen. Then
we'll do rebuttal, and then you'll get to do cross on the
rebuttal, and then we're going to do the conclusions. This
is like a nurder trial. To M. Cummns, he -- it's a nurder
trial to him

MR CUMNS: |I'mhere to kill this permt.

CHAIRMAN HI LL: Right. That's good. W're al
havi ng fun before lunch. M. Brown, ny questions were really
kind of to the breezeway thing, so if the architect wants to
come up to whatever it was. | think it's 35.

PARTI Cl PANT: One of the slides?

CHAI RVAN HI LL: Exhi bit 35-C, It's the ANC s
prehearing statenent.

MR, ECKENW LER: M. Chai rman, our second revi sed,
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so really the operative prehearing statenent is Exhibit 46.

CHAI RVAN HI LL: |"mjust trying to |ook at the
thing that says breezeway, and then has stairs goi ng down.

MR. ECKENW LER: That woul d be Exhi bit 35 was the
one addressing the original -- that's our first revised PHS,
and that addressed the original permt, when it was
characterized as a breezeway. That's correct.

CHAIRVAN HI LL: Al right, give ne a second, then.
So I'mat the right place? |f sonebody could pull it up,

t hat woul d be great, 35-C, ANC 6's prehearing statenent, Tab

C, plans.

PARTI CI PANT: |s that --

CHAI RVAN HI LL:  No.

MR, ECKENWLER: M. Chairman, if | may, if you're
| ooking for the original permt plans, | submt that the nore

convenient place tolook is inthe attachnments to Exhi bit 46.
| apol ogi ze. It's either 46-B or 46-D. |f that's what
you' re | ooking for, the place where it tal ks about breezeway
and shows what that connector used to | ook like --

CHAI RMAN HI LL: Where are you saying, 46 --

MR, ECKENW LER. Yes, let nme just get my hands on

t hat because, for convenience, every tine | resubnmtted a
PHS, | tried to put everything into it, so it'll all be in
one pl ace.

CHAIRMAN HILL: That's all right. | can just ask
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about it. | can also ask about it. For me -- and this is
to the applicant -- again, the |obby and how the | obby is
bei ng used. M. Teass, you had showed us how this -- people

woul d cone in and out of their unit. Wat |I'mjust confused
about -- this mght take |onger, and maybe this w Il happen
after the break, but |I'm kind of curious what's around --
either side of this building is another building, right? So
originally, I was trying to understand how this | obby was
goi ng to be used.

That's what I'mtrying to still get at. Even
beyond that, then, there was whether or not the grade had
changed at sone point when it was determned to be called a
| obby, as opposed to a breezeway. |'mjust kind of sticking
Wi th this common connection thing to understand a little bit
nor e. You can show ne whatever you want to show ne that
shows what's on either side of this and howit's a | obby.

MR, TEASS: \When you're referring to what's on
ei ther side, do you nean the row house to the north and the
row house to the south?

CHAI RMAN HI LL: That's one part, yes.

MR. TEASS: This is an attached row house. It has
a two-story structure to the south, and now a three-story
structure to the north, so there's no way to get to that
shared closed court wthout traversing one of the two

corridors that's |located at the cellar level. Here, at the
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front, there is a bel owground --

CHAI RVAN  HI LL: Sorry; that's where | got
confused. It is a closed court?
MR,  TEASS: It is a closed court. My

understanding that it neets the size and area requirenents
for a closed court.

CHAI RVAN HI LL: Sure as hell hope so. Walk ne
t hrough this again.

MR TEASS. | think that | nmay have gone through
it a little bit quickly the first time, but on the |ower
portion, the | ower plan shown here is the cellar. The cellar
has two corridors that lead -- one |leads from the street
down, underneath the front portion of the building, up into
-- there's a set of stairs, so you go down, and then you go
up to get to that closed court here.

There is a second set of stairs that you go down,
and then underneath the rear portion of the building here,
and anot her set of stairs that take you up to get you out to
the building. So at the cellar level, there is a corridor
that runs fromthe front of the property to the rear of the
property.

That corridor is interrupted by stairs that go
down at the street, cone up into the courtyard, go back down
agai n under the other building, and then cone back again to

get into the rear yard. That's how, at the cellar | evel, how
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the circul ation works. Wen you nove to the ground fl oor,
the first floor here, you're wthin, already, in that closed
court, so you have the opportunity -- a resident or a visitor
has the opportunity to enter in and cone up the set of stairs
Into the closed court and either gointo Unit A or they al so
have the opportunity to go into Unit B. | would say
conversely, if the occupant of Unit B or the occupant of Unit
B -- sorry, the occupant of Unit Awanted to take their trash
out or go to their car, they would exit and go down
under neat h the buil di ng.

VICE CHAIR HART: Yes, the hard part about this
i s that because you have different | evels that you' re talking
about, it is alittle bit hard because you are goi ng down,
and then going back up to get to the sane level that you
started at. At the street level, you are at zero el evati on,
then you' re going down eight feet, and then you have to go
back up to zero elevation at the closed court, and then you
have to go back down if you want to go out of the buil ding.

That's the part that is a little bit -- kind of
conf usi ng. Because you're doing this noving up and down.
It's hard to see it on the plan because -- it's nmaybe a
little easier to see in an elevation or a section, | guess,
but it is sonewhat hard to followif you're just |ooking at
it at a plan. | appreciate the colors, | think, because they

do hel p you understand what the path is. Wat you' re just
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saying is the blue path on the bottomis kind of how you're
going fromthe street |evel down, and you' re going through
the cellar, and then you're going back up to the sane |evel
as the street in the courtyard, the closed court, and then
you can enter into the building.

MR, TEASS: Correct.

VI CE CHAIR HART: The second bui |l di ng.

MR. TEASS: Correct. So | think that the blue
that you're seeing here reflects the occupant or the visitor
to Unit B, and thered is the circulation path to an occupant
or a visitor to Unit A

VICE CHAIR HART: It's a long path for B to get
to their front door because they're having to go underneath
Unit Ato get to their building.

MR. TEASS. Yes, | would agree.

VICE CHAIR HART: \Wich is just an unusual case
because you typically would be getting into your building
when you go down. That would be the entrance. This is an
entranceway to the building that -- to the portion of the
structure that's -- | don't -- |I've got to say it is really
hard, when you're flipping this building and trying to
under stand whi ch direction you' re goi ng because sone of the
drawi ngs have the front of the building on the left-hand
si de, sone of themhave the right. You' re tal king about east

and west bei ng what you woul d consider north and south on a
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drawing, soit's made it really confusing as to where all of
this stuff 1is going. I'm followng it because |'m
under standi ng where you're starting from but that's not a
-- it's not optimal to go through plans and it's flipping
that way. |'mjust saying, just in general.

MR. TEASS:. Not ed.

MEMBER TURNBULL: In the original breezeway, did
it still serve both buildings, or did it only have an exit
goi ng down to the corridor?

MR.  TEASS: My understanding is the original
permt that was approved had -- there was a courtyard, and
there was a connection. | think that the tunnel underneath
the front building -- and I'll look to Ms. Rippe for sone
clarification on this, as well, but that corridor was only
serving the rear unit. In a sense, the corridor was stil
serving the rear unit in both the original iteration and the

revised iteration.

VMEMBER TURNBULL.: " m | ooking at Exhibit 35-C
| sort of see this breezeway, and | see the stair conm ng
down. It looks like it goes to that cellar corridor, but it

only serves one unit. Youreally can't get to two units from
t hat breezeway.

MR, TEASS:. | think in the original configuration,
t here was a passage that went underneath the front buil di ng,

came up to an internedi ate | anding, so you could go out into
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the courtyard and presumably access Unit A, and then you
could also continue up into Unit B. That was one of the
things that was clarified in the revision to the permt.

MEMBER TURNBULL: Could you provide us wth
sonet hi ng that shows what that | ooked |ike.

MR, TEASS: | don't have access to that right this
monent .

MEMBER TURNBULL: Okay. For the record, could we
get sonething that sort of shows the major change on the
breezeway as to what it really | ooked |ike?

MR, TEASS: We could certainly prepare an exhi bit
t hat showed the two side by side.

MEMBER TURNBULL: Yes.

CHAI RMAN HI LL: Ckay, Ms. Wite.

MEMBER VHI TE: M. Teass, did | pronounce that
correctly?

MR. TEASS: Thank you very nuch. Yes, you did.

MEMBER VHI TE: Did you actually do the design for
t hese passageways?

MR, TEASS: W did not. W were brought in after
the project was permtted to understand -- both as an
i ndependent peer review, to understand what the spati al
configuration was, and to understand any potential issues
t hat came out of it.

VMEMBER VHI TE: One of the issues on appeal is
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whether or not it's a single building. The appellant nade
sone argunents with respect to why it isn't a single
bui l ding. One of the issues had to do with the fact that you
don't have free and open access, sone of it is |ocked. It's
not easily maneuverable fromone part of the building to the
other part of the building. I'mtrying to renenber sone of
his exact words. Basically said it's a restricted passage
that's | ocked. | just wanted to get your opinion on whet her
or not that is the case with respect to that particul ar issue
on appeal .

MR, TEASS. Sure. | think if you were to think
about this not in this particular case, but if you were to
t hi nk about another type of building that you had two
portions of the building and a common | obby that connected
the two, you would still have a way for soneone to get in off
the street, into the building. You would still have a | obby
t hat woul d be under sone degree of security, but once you're
within, there's an area of commpn circul ati on

That comron circul ation is open to everyone who's
comng to either lives or visit the building, but that you
still have a lock on your unit door. | think the way to
think about this is that you would have -- in this case,
there's a door here that goes into Unit B, and a door here
that goes into Unit A Both of those doors would be | ocked,

but the intent is that the door in the mddl e that serves the
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courtyard would not be | ocked, so that it would allow that

free and unencunbered access fromeither Unit A or Unit B or

visitors to either of those units to cone and go. My
understanding is, just to continue in that |ine of thought
for a nonent, originally, where you were -- the idea about
this | ocked door, that you would have this -- in nane only,

but operationally, those doors wuld be Iocked on a
consi stent basis to prevent people cone in and really use
that space. | think that's not the case here.

(OFf-mc comment.)

MR, TEASS: Correct, it is not the case.

CHAI RMAN HI LL: Ckay, so M. Teass, you weren't
the original architect?

MR. TEASS: That's correct. W did not undertake
the design of this. W only undertook this as a peer review.

CHAI RMAN HI LL: Got it. The original architect's
not here, is he, she as far as you know?

MR, TEASS: M/ understanding is that Mariah was
t he project designer, who was wor ki ng under the gui dance of
a regi stered engi neer, who reviewed this.

CHAIRMAN HILL: | got you. Gkay. I'mgoing to
need a little bit nore clarification as to this area.
Whenever we cone back -- because we're com ng back because
| still don't know how we're going to get to a deci sion, yet,

at this point. Wat | want to know, again -- |'mjust stuck
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on the 309.1 part. Again, what |'m having difficulty
vi sual i zi ng, because |'mnot an architect, is the fully above
grade, the enclosed, the heating and artificially lit, and
either -- | understand, it's one or or -- either the one, the
common space shared by users of all portions of the building,
such as |obby, rec room |oading dock, or service bay, or
space that is designated and used to provide free and
unrestricted passage. You guys aren't the -- you're not
doing the two. You're just doing the No. 1, right? That's
what | under st and.

MR BROMW: No, | think we --

CHAI RMAN HI LL: You're arguing both.

MR. BROWN:. We're arguing both, but we --

CHAI RMAN HI LL: Okay, fine. Then you can show ne
in nmore clearly -- how | can clearly understand how you're
argui ng bot h. Because now, | guess now that |'m thinking
about it a little bit nore, you're just arguing the access
to the courtyard. Because in the drawi ngs that we saw -- and
there's just so much stuff in the record, but of all the
stuff that we've seen, we just see a side view of sonething
that says |obby, so it's confusing to see how people are
accessing that.

It's a closed court. People are all comng in
fromthe front doors. |If you can provide further clarity for

nme, at |least, to 309.1, and you can even think about it while
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we continue to go through this, if you want to, but it's just
harder for ne to visualize how you' re neeting 309.1. Thank
you. Anybody el se got any questions?

MEMBER TURNBULL: Just followng up on what you
said, the drawing that we have in front of us, showi ng the
exit way, | would like to see that on the original version
of the breezeway, sonehow, how that worked on the original
drawings. | think you were going to get to that anyway.

MR TEASS: Yes, | think that it's now commbpn
practice by the Zoning Adm nistrator's office to provide a
graphi ¢ exanpl e of before and after, and | think that we can
utilize that fornmat to present an exhibit to the Board that's
nore illustrative.

MEMBER TURNBULL: Ckay, thank you.

MR BROMN: M. Hill, in your focus on 309.1, but
you' re not challenging or concerned about the above-grade,
heated, unlit/lit elenments. 1 think we've noved beyond t hat .

CHAI RMAN HI LL: ['"'m sorry. I'd like to see

sonmething that is easier to understand, internms of the fully

above grade, enclosed, heated and artificially lit. ' m
going to go back and ook and find it. I'msureit's all in
here, as well. But if you can help ne out and show ne where

it is, again, because |'mjust having a hard time visualizing
it. Maybe that's because | haven't had anything to eat in

hours. Does anybody have any nore questions before we take
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a quick break before we go to rebuttal -- not rebuttal,
Cross.

MR, ECKENW LER: M. Chairman, if it helps -- |
don't know if it wll -- | have exactly one question on
Cross.

CHAI RVAN HI LL: ©Oh, then let's do cross now. o
ahead.

MR, ECKENW LER: If M. Brown is done. | just
want to nmake sure --

MR BROMN: Yes, |I'm--

( Si nul t aneous Speaki ng)

CHAI RMAN HILL: M. Brown, are you finished?

( Si nul t aneous Speaki ng.)

CHAI RVAN HI LL: Ckay.

MR, ECKENW LER: My question is for M. Teass.
M. Teass, if you can put before you Exhibit 46, this is ANC
6C s second revised prehearing statenent. Starting on Page
6, there's a series of photographs.

CHAI RMAN HI LL: Which one are you in agai n? Tel
us again. |'msorry.

MR. ECKENWLER  This is 46. This is our nost
recent prehearing statenment, not in the attachnents, but
rather in the body, there's a series of photographs, starting
on Page 6.

CHAI RMAN HI LL: Forty-six.
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MR, ECKENW LER: | think you' re |ooking at the

reply, Pat.

MR. BROMN: What are you | ooking --

MR,  ECKENW LER: It's the second prehearing
st at enent .

CHAI RVAN HI LL: Wi ch page are you on of your --

MR, ECKENW LER: Page 6. There's sone bi g photos
there. You'll know it when you see it. There we go. M.
Teass, if you can just take a |ook through those, 1'l]

represent to you that the captions on those are all correct.
These are all row houses in that sane block, wth the
addr esses i ndi cated under each photo.

My question for you, since you're here as an
expert, as a licensed architect, is to the person standing
on that sidewalk in front of these buildings, that | ower
element, | think you, in your earlier testinony, said that
the | arger projecting band, you considered that part of the
entabl ature, but not a cornice, per se, is that correct?

MR, TEASS: Yes, that's correct.

MR, ECKENW LER: But speaki ng fromthe standpoi nt
of someone standing on the sidewalk, looking up at this
building, isn't the visual experience for the average
passer-by who |ooks up at this the same as if -- it
functions, visually, as a cornice, fromthat point of view?

MR, TEASS: | think the first inmage you have on
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Page 6, in the upper left-hand corner, I think, speaks to the
condition that we're referring to, in that there's a
separation between the cornice and the trim bel ow What
you're seeing there is -- | believe that to be the subject

property, and that you're seeing there's a gap between the

two. | think it depends on your vantage point, but if you
were to look -- | would argue that yes, it's, overall,
conpositionally an entablature, but | would not argue that

it would be viewed as a cornice.

MR, ECKENW LER: Not hing further, M. Chairnman.

CHAI RMAN HI LL: kay, thanks. M. Cunm ns, just
gi ve nme one second. Does anybody have any questions? Ckay.
Al right, M. Cunm ns.

MR CUMM NS: Yes, | just have a coupl e questi ons,
try to be very brief, and hopefully the responses can be,
t 0o. For the design professional, the unlicensed -- M.
Ri ppe, did the original permt, B1706219, did that provide
20 percent pervious surfaces, as required by the zoning
regul ati ons?

MS. RI PPE: From what | recall, yes, the 60
percent, we've never exceeded that, or we've sticked within
that real for the lot coverage, and the sane with the
per neabl e spots. W have not changed that.

MR, CUWM NS: So there were no changes in the

desi gn between the original permt and the revised permt to
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reflect the provided pervious surface?

M5. RIRPPE: Fromwhat | recall, no

MR CUMNS: | observe that does not appear to
be the case in the record, in terns of the pernmanent
drawi ngs, where that was sonething that was in the original
ANC appeal that's a change between B1706219 and the second
revised permt before us today. But noving on, the
connection breezeway that becane a |obby in the revised
permt, was that connection fully above grade in B1706219,
the original permt?

MS. Rl PPE: Correct, the space was fully above
gr ade.

MR, CUMM NS: In B1706219, the original permt,
was the | obby breezeway connection fully above grade?

MS. RIPPE: Correct, there were stairs that went
down to the corridor, as well, but the |obby breezeway
section was fully above grade.

MR CUMNS: So was the connection, that entire
space between the two buil dings, was that fully above grade,
the stairs that were -- were there stairs bel ow grade wi thin
t he connection?

M5. RIPPE: There were stairs that went down to
the corridor, yes, but the |obby, itself, and the stairs
going to the unit was above grade.

MR CUMW NS: Sorry, a newdistinction between the
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| obby versus breezeway. The piece of the building -- if we
can go to -- if you look here, where it says -- on the
current plan, it says -- or if you |look at the site plan as

being easier, the area, the connection between the two
bui | di ngs, there, that space where it says breezeway commobn
entrance, that entire rectangle that's there, that was
entirely, fully above grade?

MS. RIPPE: Correct, and then there was foundati on
t hat was bel ow grade.

MR CUMM NS: |'"m sorry; so there did exist --
there was --

M5. RIPPE: Foundation, yes, bel ow grade.

MR, CUWM NS: So the connection was not fully
above grade.

M5. RIPPE: The connection is fully above grade,
but there's foundation supporting that connection which is
bel ow gr ade.

MR. CUMM NS: Wen you enter -- | didn't nmean this
to be a long question. W can maybe cone --

VICE CHAIR HART: | think what you're getting to
is that Ms. Rippe is saying that the breezeway, itself, is

above grade, but the other part of it is not above grade.

There is a foundation part that's bel ow grade. There's
stairs, also, that connect. | don't know what else the
guestion is. | understand that you're just trying to say

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

164

that there is a portion that's bel ow grade.

MR CUMNS: That is the question | have. | t
does appear to be bel ow grade on the pl ans.

(Si mul t aneous Speaki ng.)

MR CUM NS:. The building section -- we can refer
to that later.

(Si mul t aneous Speaki ng.)

MR CUMNS: | don't want to belabor it. That's
sonething to ook at in the plans. If this was a fully
conpliant, fully functional, fully above grade connection
bet ween the two buil di ngs, why was it changed -- the entrance
changed from-- sorry, why is there now a covered wal k space
underneat h the | obby? What is the functional purpose of the
covered wal k space -- sorry, crawl space, excuse ne?

M5. RIPPE: The crawl space?

MR. CUMM NS:  Yes.

M5. RIPPE: The craw space is -- we raised the
footings up and nade it a condition crawl space, versus
having the footings go down to the grade of the other
f ooti ngs.

MR CUMNS: Were there stairs |ocated in there,
where there's now craw space?

MS. RIPPE: There were, to the corridor.

MR, CUWM NS: Did the entryway from the front

public street, 7th Street, was that onthe -- it's currently
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depicted on the north side -- sorry, for the person who |lives
inUnit 2, the rear tower -- the drawi ng you showed -- sorry,
M. Brown, if you could nmaybe just scan down to Slide, |
think it was 16. There, sorry -- is that 11?7 Apol ogi es.
The passageway that's depicted here in blue, in the |ower
drawing on Slide 11, was that corridor there approve in the
permt, B1706219?

MS. Rl PPE: No, the front unit, we flipped the
interiors of that unit. W did not change the footprint of
the unit, we just flipped the interior aspects of that unit.

MR, CUWM NS: Did the corridor exist along the
north? It's currently depicted on the south side of the
property. Was that on the north side of the property?

M5. RIPPE: Correct.

MR CUMNS: So one would enter through the --
underneath the front door on the north side and go strai ght
through to what is now vented crawl space to access the
bui | di ng?

M5. RIPPE: Correct.

MR CUMMNS: So that was another change to the
permt between B1706219 and the revised permts?

M5. RIPPE: Correct.

MR CUMNS: kay. Was there an area way in the
front of the building, on the south side, where there's now

an entryway? Did that area way exist in B1706219?
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M5. RIPPE: It flipped. W flipped the front of

the building. So yes, it did, it just was on the other side.

MR CUMNS: And wth the door that's depicted
at that area way currently, would that be a | ocked door or
an open door, where anybody from the public could use to
access the | obby?

M5. RIPPE: |t could be open.

MR CUW NS: So there would be no door there?

MS. Rl PPE: No, there's a door, it's just not
| ocked.

MR. CUM NS:. (Ckay.

CHAI RVAN HI LL:  Ckay.

MR CUMMNS: That's all.

CHAI RMAN HI LL: That's okay. Can you point me out
where the door is that's not | ocked? And by the way, can you
guys turn off your m crophones? Wen nore than one nmc's on
at atinme, it feeds back. Thank you.

MR, TEASS. | can answer that question here. So
what you're seeing here is the door at the cellar |evel
It's really nore of a gate that you would see, where you're
actually -- it's not a conpletely solid door, but it's a gate
that would be -- it would allow passage from both the
occupant of Unit B or a visitor to Unit B, or even, quite
frankly, the occupant of Unit Ato cone through that openi ng.

CHAI RMAN HI LL: OCkay. Al right. Are you done?
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Are we good? GCkay. Do you guys have any cross?

MS. LORD- SORENSON:  No.

CHAI RVAN HI LL: Okay. We're going to take a quick
br eak. W're going to cone back. W're going to take a
qui ck break.

(Wher eupon, the above-entitled matter went of f the
record at 2:10 p.m and resuned at 2:25 p.m)

CHAI RVAN HI LL: Okay, we're going to get started
here again. W have a little bit of a different plan. What
we're going to do is we're going to have rebuttal fromthe
appellant, and then have an opportunity to cross the
rebuttal . Again, as efficiently as possible during the
rebuttal, please. Then we're going to probably continue this
because we're going to have a | ot of questions now.

|"msorry to | et everybody know, but there's a l ot
of questions that we're going to have, so there's going to
be i nformation that we're going to request of everyone. And
then we're going to continue this, and then conme back to do
t he conclusions. That's the plan. Then we are going to take
a lunch break.

We have ordered | unch, so we're going to be able
to eat it out there, so it'll be faster, neaning we'll
probably get to -- well, we are going to get through
everybody, unless -- we're going to get through everybody.

That turns to rebuttal from the appellant. You can begin
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whenever you |ike.

MR, ECKENW LER: Thank you, M. Chairnman. To
begin wth, just sort of working through the --

CHAIRVAN HI LL: M. Conmm ssioner, |I'msorry; how
| ong do you think you're going to need for rebuttal ?

MR ECKENWLER: It's hard to say.

CHAI RVAN HI LL: GCkay. Ten m nutes?

MR ECKENW LER: |"m going to try and keep it
short. | know we've been here a long tine.

CHAI RVAN HI LL: Go ahead and start. ['"'m just
trying to put -- go ahead and start.

MR, ECKENW LER: Wth respect to the rooftop
railing, there is nothing in the text of the regulations to
support the distinction that was drawn in M. LeGant's
testinmony or the testinony that was offered on behalf of the
property owner. It doesn't say anything in there -- and |
think that's Section 1502. 1(c).

It doesn't say anything about |ife or safety.
It's very clear. You need to have setbacks, under A, from
the front edge of the roof, B, the rear edge, C deals with
the side edge. It says one to one. Now, there's always room
for interpretation. | think we can all agree on that. But
when a regulation is clear on its face, the Board shoul d
reject this attenpt to sort of nmke up new arbitrary rules

that sinply are not supported by the text of the regul ation.
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Second, | want to anticipate, a little bit,
sonething that M. Brown went into earlier in his questioning
about the fact that the railing setback defect was not raised
in our initial appeal. That's true. | anticipate that M.
Brown's going to argue later that we're tine barred with
that, and | just want to rem nd the Board that when we went
through the initial notion to incorporate, so that was the
first revised permt, ANC 6C thought that was not the proper
way to proceed. We thought that the appropriate way to
proceed was sinply for us to file a new appeal because that

starts the clock all over again.

It truly is a brand-new permit. [|'mjust going
to say | hope you will reject the suggestion that we're tine
bar r ed. Every tine they keep revising this permt, that

opens it up again for us to raise those issues. That's al
that 1'll say on the railing.

CHAIRMAN HILL: I'Il agree with you. Ckay.

MR, ECKENW LER. Wth respect to the cornice, one,
thisis not rebuttal. | thinkit's remarkable that M. Teass
admtted that there is a cornice on the front of this
bui | di ng, and the plans show -- now he says it's a different
thing fromwhat we've alleged. W've allegedit's that great
big band. He says it's that small er band that does, in fact,
sit at the top of the parapet wall.

|'"'m happy -- if that's what he wants to argue,
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then we're fully in support of that. | really think the
whole thingis, if not acornice, inthe nature of a cornice.
But the point is there's a concession here now that that's
a cornice at the top of the parapet wall, that smaller
projecting band. That would |ikew se be renoved under the
permt, the second revised permt. It sort of doesn't matter
whi ch one you pick, that's a violation of E-206. Just to be
clear, again, here, M. LeGant testified -- he couldn't
point to any specific provision in the zoning regulations
that would vest, or to wuse Vice Chair Hart's term
gr andf at her that cornice renoval

The truth is, there isn't one, and you can't wave
your hands and say |'mjust going torely on the totality of
the zoning regulations because, again, it's very clear.
A-301. 4 says when you anmend a permt, you conply with the
regs in effect at the time of anmendnent, unless there's an
explicit exception. It has a cross-reference to those
vari ous excepti ons.

None of those applies. If you look at 301. 14,
whi ch was added under ZC 14-11, there is no reference -- it
ref erences a bunch of other provisions, all of which have to
do with rear yards and depth of addition. It does not
reference E-206, and you cannot read it into there, and you
cannot invent sone other non-existent subsection that vests

the cornice. It sinply does not exist.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P PR,
oo A W N b O © 00O N O O dp W N P+~ O©O

171

There was also a suggestion from DCRA, both
witten, and then |I think it was inplied in sone of the
testinony, that we're tine barred on this renoval of cornice
objection, as well. As we said in our reply, M. Chairman,
that is frivolous because the | anguage respecting cornices
was not in existence when the original permt was issued.
It was triggered -- its relevance to this proceedi ng was
triggered when the first revised permt was i ssued. That was
after cornices was added to E-206. And at the first
opportunity after that happened, we raised that objection.

There's really nothing nore to say on that, except
that's frivolous. | have nothing nore to say on the cornice
poi nt . On the connector, M. Teass confirmed what | had
surm sed fromthe drawings. The doors at either end of it
are | ocked. M. LeG ant has now conceded you can't have two
princi pal buildings, so he agrees with ANC 6C s position on
that point. M. LeGant says that he relied on the conmobn
space prong of B-309.1. He's not -- at least he did not
grant the permt on the basis of unrestricted passage.

The sinpl est way to t hi nk about this, M. Chairnman
and nenbers of the Board, really just sort of clear away the
under br ush. Let's forget about all the different
subprovi sions and subparagraphs. Look at this backyard.
Frankly, we've got the drawing up here right now This is

a Rube Col dberg arrangenent, but | want you to think about
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an alternative universe, in which that connector is not
t here.

What do you do if you' re an occupant of one of
those two units? You can still walk down -- you have a set

of stairs leading fromyour unit, front or back, into that

interior courtyard. |f you wanted to go the other direction,
so this sort of crisscross thing, you'd still walk across
that interior courtyard, go through the subterranean

corridor, conme out the other side, basically going under the
other person's unit. That tells you why this connector is
a fig | eaf.

It's not doing anything, other than trying to
weave together these two nmsses. It serves no function
other than to attenpt to circunvent the zoning regul ati ons.
You coul d have no connector there at all. You could have two
L- shaped connectors that cone out with separate doorways into
t he backyard, and the function would be exactly the sane.

You've still got to go outside. You're still
going to get rained on or snowed on or whatever. |It's not
doing any of those things nentioned in 309.1(d)(1) or (2).
It's just a Rube CGol dberg device to circunvent, and that's
all. Bear with nme one nonent. Frankly, Vice Chair Hart, |
think you expressed a nunber of concerns that there was a
| ack of clarity of the function of why it's this way.

It is that way because it really does not nake
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sense. You can concei ve of soneone building dwelling units,
but put aside the zoning regulations, just in terns of the
function of having two units on this | ot, people can cone in
and go out. You don't need to have that corridor there. So
"Il leave that. | have nothing further there on the
connector and the fact that there are two buil di ngs.

And then finally, with respect to the ten-foot pop
back rule, M. LeGrant actually testified a couple different
things. One of the things he said was that the plans were
ready for review on March 29t h.

| think the inplication, and there is testinony,
is that they weren't ready for review before that date. He
said, at various points -- and | think thisis alsoin DCRA s
written subm ssion -- that they have deened this application
to be accepted on March 24, 2017. And actually, that was
even in Max Tondro's email that | showed you earlier. I
think it was one of the exhibits to 46. It mght be 46-H.

Deem ng is just another way of saying |I'm going
to call something what it isn't. |1'mgoing to pretend that
the truth is sonmething other than what it actually is. And
M. Tondro's enmail tells you what really happened is that
this application was accepted as conplete on March 29th. No
anount of hand wavi ng and deem ng changes that fact.

| can say if ny grandnother had wheels, she'd be

a bicycle, but she's not a bicycle. The truth is, this
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deemng is -- it's not real. So that goes to the timng and
the lack of entitlenment for this deep rear addition, even
assumng it is a single building, to the benefit of the
vesting provision in A-301. 14.

However, there's a second prong. So even if you
decide that this was tinely filed and accepted as conpl ete,
It has to have not substantially changed. Now, | wal ked
through wwth M. LeG ant. You saw, in the attachnent, al
the exhibits -- all the sheets, excuse ne, to Exhibit 59-A
Those were all the drawi ngs that were submtted in support
of the current permt, the second revised.

We | ooked at the bubbles, and the bubbles within
bubbl es. There are literally dozens of changes that are
shown there. Various of the witnesses today have tried to
argue -- they have argued that the phrase substantially
changed in A-301.14 is sonehow further constrai ned.

There was an argunent that well, the rear addition
didn't really <change, or +the <changes weren't really
significant with respect to the zoning regulations. They
didn't expand the buil ding envel ope. Again, that's not what
the text says. It says substantially change. It doesn't say
substantially change with respect to the zoning regs. |t
doesn't say substantially change in that rear portion that
goes back nore than ten feet.

The | anguage i s nmuch broader than has been argued
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to you. Furthernore, as | detailed earlier, several of those
changes that have happened since the original permt
application do, in fact, go directly to zoning i ssues. Bear
with me one nonent. So renmenber, we had this back and forth
where they added that really tall daylighter penthouse, and
then once | pointed out that was a m stake and vi ol ated the
regul ations, it went away again. Then we went to a third
ki nd of hatch. That had zoning inplications, in terns of the
setback, in terns of height.

The breezeway -- and |I'm puzzled by this. V5.
Ri ppe insisted, repeatedly, in her testinony and in response
to the cross from M. Cunm ns, that the original connector
was above grade. And that's just not so. If you | ook at
Exhibit 46, that's our second revised prehearing statenent,
in the last section, where there are all the docunented
changes between the original permt and the first revised.
If you | ook at Page 19, this is -- it cannot be nore clear.

Looki ng at Page 19, Exhibit 46, Page 19 of that
exhibit, there are two extracts fromthe respective sheets
A-5.2. One of them shows that breezeway, it's bel ow grade.
There are stairs goi ng down to the subterranean corridor that
used to be on the north side of the property. It later got
flipped to the south side.

As contrasted with what you see on the bottomhal f

of Page 19, again, this change was made only after we pointed
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out that this failed the conpletely above grade prong of the
regul ations. So not only is that a change, that's a change
that had zoning significance. They knew they'd nessed up,
and they're trying to fix it here. So even if you buy this
argunent, which is not a good argunent, that substantially
changed only neans substantially changed with respect to the
zoning regs, this changed with respect to the zoning regs in
meani ngful, material ways. | nentioned before, you can go
back to our first revised prehearing statenent.

There were separate kitchen facilities originally
in the front and rear cellars that created what appeared to
be third and fourth units, both of which would be illegal.
There's a two unit maxi mum RF-1 zone, so you can only do a
flat here. Again, those have been taken out. So that is not
only a change, it's a neani ngful change within the scope of
the zoning regulations, if you have a narrower |ens on what
substantially changed neans.

They put in pervious surface. Previously, as we
showed in both our original PHS and the first revised, they
claimed they had 40 percent pervious surface, and that was
just flat out not true. There are big concrete drains
| eading into pipes. That's not pervious surface, so the 40
percent nunber was a fiction.

By our calculations, | think it was sonething |ike

5 percent or 6 percent tops. They' ve fixed that now, so
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that's no longer a basis for appeal in and of itself, but

it's a change from the original application. It's a
meani ngful change, in terns of the =zoning regulations.
That's all | have on rebuttal, M. Chairnan

CHAI RVAN HI LL: Ckay, great. M. Brown, do you
have any cross for the conm ssioner?

MR. BROMN: Mercifully, no.

CHAI RVAN HI LL: M. Cunmi ns?

MR CUMMNS: Just would like to briefly add, if
Il may. |'ll be as brief as | can.

CHAI RVAN HI LL: This is cross-exam nation. You're
not addi ng anything. You're just --

MR,  CUWMM NS: Ckay, | have a couple quick
guesti ons.

CHAIRMAN HI LL: | don't know what you're doing.
Sur e.

MR, CUW NS: Comm ssi oner Eckenwi ler, did the
original -- M. Brown stated that the original permt,
B1706219, revised two earlier permts. Didthose two earlier
permts actually exist, or were those only permt
applications that never resulted in a permt?

MR ECKENWLER: If you --

CHAl RMAN  HI LL: M. Brown's trying to say
sonmet hing, but |I'm just kind of confused what M. Brown's
trying to say or whatever. GCkay, go on. Wat's -- you were
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goi ng to object to sonething.

MR BROMWN. | object, one, it's beyond the scope
of his testinony, and two, he's m squoting ny testinony.

CHAI RVAN HI LL: Okay, but that's okay. What was
your question, again, M. Cunm ns?

MR, CUWM NS: M. Brown describing Permt
B1706219, | believe in response to Conm ssioner Hart's
question about how did this cone up earlier? How could they
have approved it -- seen it one day and approved it in eight
days? It says in the permt description that it revises two
earlier permts, but that's not correct.

It's clearly, and the permt's tracking status
shows, there were earlier permt applications that never
resulted in pernts. Those permt applications were
cancel ed. But then sonmehow, B1706219 was issued in eight
days as a "revision" to two earlier permts that do not
exi st.

CHAI RMAN  HI LL: Now, I'm just trying to
understand. Wat are you aski ng?

MR, CUW NS: I'd like to clarify because at
mul tiple points, it may have just been that he m sspoke in
describing the earlier permt applications.

CHAI RMAN HI LL: No, that's okay. You're crossing

MR CUMM NS: So | wanted to ask Comm ssioner
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Eckenw ler if he --

CHAI RVAN HI LL: l"m just trying to understand.
You're cross-examning -- I'mjust trying to understand the
gquestion. You're cross-exam ning Comm ssioner Eckenw | er,
and the question again is what?

MR CUMMNS: |s he aware that B1706219 did not
revise earlier permts, but as was stated earlier, it was not
arevisionto any earlier permt.

CHAI RVAN HI LL: Al right, M. Eckenwler.

MR ECKENW LER: |f the Board will | ook to Exhi bit
59 --

CHAI RMAN HI LL: You guys have got to turn of f your
m crophones so just one of you is on. M. Brown, if you
could turn yours off, too, please.

MR. ECKENW LER: If the board will refer to
Exhi bit 59-B, |ike Bravo, those are the attachnents to ANC
6C s reply, you can see two sheets -- these were both
produced to nme back in May, under FOA -- that show, wth
respect to two prior permt applications, that those were
cancel ed on Cctober 3, 2016. M. Brown has just put up one
of his slides. There was, as we detailed -- |I'm not going
to --

(Si mul t aneous Speaki ng)

CHAI RMAN HI LL: That's all right; I"mjust trying

t o understand, what is your answer to his question? |'mjust
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trying to understand.

MR, ECKENW LER: The answer is yes and no. There
were two prior applications that were -- at the tine, they
were cancel ed i n October of 2016. Since then, and during the
pendency of this appeal, they were nmagically resurrected and
sonehow i ncorporated into the original permt that ANC 6C
filed an appeal against.

CHAI RVAN HI LL:  Ckay.

MR, ECKENW LER: So the permt records were
altered, and we go into detail on that in our reply.

CHAI RMAN  HI LL: Did you get your question
answer ed?

MR. CUM NS: Thank you. | realize everyone wants
to nove on. There's a wealth of information in the witten
record.

CHAI RMAN HI LL: Okay. The point of this -- |I'm
just -- anyway, the point of cross is, again, to help the
Board find clarity in what was just spoken about, not to
provi de new testinony, go over old testinony. So do you have
any nore questions for the -- what just happened with the
conmi ssi oner ?

MR. CUW NS: No.

CHAI RVAN HI LL: Does the Board have any nore
guesti ons of anybody? | do think we're going to need stuff.

Can you all start to think about whatever you're going to
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need? | do have a couple of questions, | guess. Can you
start to articulate what you mght need? Now, what we're
going to do is we're going to have this continued. W're

going to ask things of people to provide clarity to us.

Everyone will then have an opportunity to respond to those
things that we ask for. Then we'll cone back here and
provide -- and then just do conclusions, really. W'II| give

a |lot of testinony. Everything's been done. You're just
going to have an opportunity to do a conclusion and answer
questions of us fromall the things that we're going to ask
fromyou.

I do have one question for the zoning
adm nistrator. In the itemthat the appellant had brought
up -- and I know it's just Page 19. That's the only thing
| can find right here, which is Exhibit 46, thank you --
Exhi bit 46, Page 19, where, again, they' re speaking of this
change fromthe breezeway to the | obby and the above grade
or -- was there a change to -- you don't see anything with
this change that's going forth that woul d have affected your
deci si on?

MR, LEGRANT: No, and I'I|l just note that the top
I mage breezeway does not appear to show the grade, where the
bottom i nage does show -- there's a dotted |line that says
exterior existing grade.

CHAl RMAN HI LL: kay, so | would like -- al
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right, does anybody know -- because |'ve got to figure this
out, this part, before we cone back again.

MR, ECKENW LER: M. Chai rman, you can, of course,
refer to the full permt draw ngs, so Sheet A-5.2, for the
various iterations of the permt wll show that in context,
I ncluding a grade datum if that's what you're | ooking for.

CHAI RVAN HI LL: OCkay. Does anybody know what t hey
want to ask?

VI CE CHAI R HART: |"d requested earlier sone
I nformation about the cornices. Really, it was just trying
t o understand an exanpl e of when you woul d have seen this as
bei ng a cornice, or what you would consider that. |'d asked
it earlier, and | think we've gone a little bit too far.
We've gone a little bit Ionger than | originally thought this
was going to last, but that's fine. | was just trying to
under stand how you -- anot her instance where you woul d have
said oh, yes, that's a cornice, so we have an exanpl e of what
that is. R ght now, | just --

MR, LEGRANT: Right, | understand. Prior to the
addi tion of the | anguage that specified cornices, there are
exanples of ny office treating, nonetheless, cornices as
protected rooftop architectural features, sol will look into
ny records, see if we find an exanpl e.

VICE CHAIR HART: | appreciate that. [|'mkind of

| ooking for no nore than ten of them if you can find ten.
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I"'mtrying not to nake this be exhaustive, so that we have
hundreds of these things. | just need to have a few exanpl es
of that.

MR LEGRANT: 1'Ill be lucky to find ten.

VICE CHAIR HART: | just have to -- | wanted to
make sure that we were limting it to sonething. I think
we've al so asked for atineline, as well. It's just there's
a lot of different noving parts here. Conmmi ssi oner
Eckenwi l er, | do appreciate your stepping us through this.

M. Brown, you've also provided a -- | think we
have pieces of all this, and it would be helpful for us to
hear that | guess |I'masking for DCRA to do that, since you

all have that. As part of that, could you state where you

have made the determination that it is a -- the permt has
been -- it's a conpleted permt? Because | think that's part
of the --

MR, LEGRANT: Yes, | understand.

VI CE CHAI R HART: Because there's a conpleted
permt, and there's also a permt issuance, which are not
necessarily the sane two dates. Because there were sone
things that M. Brown descri bed as the permts being issued,
and those were a couple of days after you all said that the
permt was conplete.

MR, LEGRANT: Right, we'll provide afull tineline

for the sited permts, the permt review history, including
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when they were submtted, when they were accepted as
conpl ete, and when they were issued.

VICE CHAIR HART: | knowthis is -- that's a | ot,
but it's hel pful to see that sequence.

MEMBER TURNBULL: | think M. LeGrant was going
to provide sone information on the alternate tracking data
on the case, the other system

MR, LEGRANT: Yes.

MEMBER TURNBULL: | think the owner was going to
provi de sone drawi ngs showi ng the breezeway plan and sone
nore clarification on how that really worked, some better
drawi ngs on that.

MR, JAVED: Yes, we understand what the Board is
| ooking for and will provide that.

CHAI RVAN HI LL: kay, is that it? Al right.
Again, just to reiterate what Comm ssioner Turnbull just
nmenti oned again, for me, again, |I'mkind of just wapping ny
head around the 309.1. | saw there was -- again, |'mjust
trying to understand what's fully above grade, what's
encl osed, what's heated and artificially lit, and then how
t hat common space is shared by -- you can do themall, if you
want to.

Apparently, | thought the zoning adm nistrator
seens to be only concerned with D(1), but both of you seem

to be saying that D(1) and (2) are there, so if you could
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just provide sonething that's easier to understand, that
woul d be hel pful. That being the case, when do you think you
m ght be able to provide all of this to us -- actually, M.
Moy, |'mjust going to turn it to you, then, because then
everyone has to have a chance to respond. Then we cone back
for a continued hearing.

MR MOY: Let ne work backwards alittle bit, M.
Chair. Looking at the docket, staff would suggest that in
terns of open dates, |'"mbasing it primarily on the fact that
t he next several hearings approachi ng, we have appeal cases,
so avoiding those dates, then the avail able dates we could
use would be -- for a continued hearing could be Cctober 3rd
or Cctober 24th, but | don't knowif you want to go that far
out .

PARTI Cl PANT: That's a pretty tight tine frane to
submt and --

( Si nul t aneous Speaki ng)

MR, MOY: Wbrking from those dates, then, would

be from-- asking of DCRA, the property owner, | guess, in
this case, it would be WIIl Teass -- | don't recall if the
Board asked for any information fromthe appellant -- when

those filings can be submtted into the record.
CHAI RMAN HI LL: W didn't ask anything fromthe
appel lant. The appellant, I'msure, will have commentary on

what is submtted by DCRA and as what's going to be submtted

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N DN N N N DN P P P PP,
oo A W N BB O © 00O N O OO A W N P+~ O©O

186

by the property owner, so they'll be the ones that wll be
submtting that. Then | guess | forget howthis circle ends.
Then there's anot her seven days that they'll have to respond
back to that?

MR MOY: -- response tinme, which I think the
Board should allow at |east a week, mninum but that's up
to the Board -- to respond to the filings.

CHAI RVAN HI LL: Ckay.

MR MOY: So again, when DCRA can provide
requested information, and then when the property owner can
provide their filing.

MR, ECKENW LER. M. Chairman, |'mgoing to insert
nyself into this, just to offer a suggestion, see if that's
agreeable to everyone. | think October 3rd is probably too
soon. | don't presune to speak for DCRA, but | think sone
of this nay take a little tinme to pull together, and |I know
t hey have other responsibilities.

| woul d propose we continue this to Cctober 24th,
have the filings from appellee, the property, and DCRA due
on Cctober 10th, have the response from ANC 6C due Cctober
17th, one week later, and then that gives the Board a ful
week to have --

CHAl RVAN HI LL: Cctober what? W' d be back here
on the 17th.

MR, ECKENW LER: No, M. My, | thought, had
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proposed Cctober 24th as the next hearing date.

CHAI RMAN HI LL: Right.

MR, BROMN: Let nme junp in. | have a personal
conflict.

CHAI RVAN HI LL: That's okay; |'m not here the
24th, and neither is M. Wite. Are we going to have a
quorum just with the --

MR, ECKENW LER: Are you saying you want to m ss
a moment of this?

CHAI RVAN HI LL: That'd be perfect for Hall oween.

MR MOY: Does that work?

CHAI RMAN HI LL: Ckay, so we'll cone back here on
the 31st, so let's work back fromthe 31st. W' ||l cone back
here on Hal | oneen, unless you've all got young kids. You
shoul d trick or treat the day before, then.

MR, ECKENW LER: M. Chairman, you could put this
on earlier.

( Si mul t aneous Speaki ng.)

CHAI RMAN HILL: It's okay. We'Ill figure it out.
The 31st. |If we work backwards fromthe 31st, M. Mby.

MR, MOY: Ckay, for point of discussion, continued
heari ng on Cct ober 31st, responses, |let's say, a week before,
so that woul d be October 17th -- let's say Cctober 24th. W
can make that October 24th for responses. Let's say for

filings from DCRA and the property owner, we can neke that
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Cctober 10th. Whuld that be enough tine for responses, two
weeks?

M5. LORD-SORENSON: Is it possible to nove it to
Oct ober 12t h?

PARTI Cl PANT: It's up to the Board.

M5. LORD- SORENSON: It's just a Friday.

MR, ECKENW LER: No objection from appell ant.

PARTI CI PANT: That's fine.

MR MOY: M. Chair, filings on October 12th,
which is a Friday.

CHAI RVAN HI LL:  Sure.

MR, MOY: Then responses COctober 24th, okay?

CHAI RVAN HI LL:  Sure.

MR. MOY: Then we see everyone back Wdnesday,
Cct ober 31st.

MR. BROMN: On the 31st, is that for testinony on
the material that's submtted? Wat do you envision?

CHAI RMAN HI LL: I'"'m going to look to OAG or
what ever. |"'m done with testinony. W just have sone
clarification as to what we wanted to hear. Then | suppose
t here woul d be a conclusion. W wouldn't take newtestinony.
W woul d just be taking a conclusion from | guess, the order
that | remenber it going. Appellant goes first, then the
property owner, then DCRA, in terns of your conclusions. |Is

that correct?
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PARTI Cl PANT: Do you anticipate the Board having

any questions of the witnesses on the new material ?

CHAI RVAN HI LL: | do.

PARTI Cl PANT: Then it would be a continued
heari ng.

CHAIRVAN HILL: No, it's going to be a conti nued
hearing. The question from over there was whether or not
there would be testinony. The Board's not asking for
t esti nony.

PARTI Cl PANT: Well, there would be responses to
t he Board's questi ons.

CHAI RMAN HI LL: There woul d be responses to the
Board's questions. |Is that clear?

MR. BROMWN: Yes, it is, but not testinony --

(Si mul t aneous Speaki ng)

CHAI RMAN HI LL: Not testinmony. You guys aren't
come and gi ve us anything new. Everything that we're getting

fromyou is what we nay or nay not have questions for you,

and we m ght not have any questions for you. | don't know.
But then you'll do your conclusions. Are we done?
MR. MOY: | believe so.

CHAI RMAN HI LL: Okay, so we're going to break for
| unch, and nice seeing you guys. See you on Hall oween.
(Wher eupon, the above-entitled matter went of f the

record at 3:00 p.m and resuned at 3:38 p.m)
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CHAIRVAN HI LL: Al right, M. My, whenever you

li ke.
APPLI CATI ON 19819
MR MOY: Thank you, M. Chairman. The hearing
I's back in session, and the tine, | believe, is 3:38 p.m

| also believe that the next case application before the
Board, if | can have parties to the table to Case Application
No. 19819 of Southern Hlls LP, as anended, for special
exceptions under the theoretical subdivision provisions of
Subtitle C, Section 305, under the new residential
devel opment requirenments of Subtitle U, Section 421, use
provi sions of Subtitle U, Section 320.1(b), and pursuant to
Subtitle X, Chapter 10, for variance from the height
requi rements, Subtitle F, Section 303.1, to denolish the
exi sting apartnent houses and construct five new apart nent
houses, 42 attached principal dwelling units, and a new
community service center, RA-1 zone.

This is at 4201, 4209, 4219, 4333, 4337, and 4347
4th Street Sout heast and 304 Livingston Terrace Sout heast,
Square 6167, Lots 45, 46, 47, 48, 29, 50 and 51. M. Chair,
i n your case records, under Exhibit 37-C, there are two nanes
Wi th applicants requesting expert w tness status.

CHAI RMAN HI LL: kay, good afternoon. If you
coul d please introduce yourselves, ny right to left.

MR. MERI NGOFF: My nanme is Brett Meringoff. | am
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senior vice president of Wnn Devel opnent Conpany, the
devel oper and owner.

MR FERRI S: Lawence Ferris, with the law firm
of Goulston & Storrs, on behalf of the applicant.

MR BI NETTE: M chael Binette, partner with the
architectural team the architects for the project.

M5. NALE: Sheila Nale, project nanager wth
Bohler D.C., civil engineers for the project.

CHAI RVAN HI LL: Ckay. M. Ferris, | guess you
submtted the resume -- oh, no, they're both -- oh, yes,
that's right. You submtted the resunmes for both M. Binette
and Ms. Nale. | think --

MR, BINETTE: That's correct, and we al so have a
third expert witness we'd like to proffer.

CHAI RVAN HI LL: Who is that?

MR, BINETTE: M. Dan VanPelt wi th Gorove/ Sl ade,
as an expert in transportation engi neering. He should be in
t he book, in the Board's book.

CHAl RMAN HI LL: Yes, he is. Is he here? All
right, there you go.

MR. BINETTE: He's hiding back there.

CHAI RMAN HI LL: Right, I was going to say -- okay.
| don't have any concerns with admtting M. Binette and M.
Nal e i nto our expert testinony book. Does the Board have any

ot her thoughts? COkay, we'll go ahead and do that, allow you
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to provide your expert testinony. M. Ferris, | guess you're
going to be presenting to us?

MR FERRIS: Yes, sir.

CHAIRVAN HI LL: | guess it's a pretty big project,
so we could be talking about a ot of different things, in
terns of sone of the stuff you're requesting, but | really
just wanted to ask a little bit about the variance, in terns
of the height, if you could focus a little bit on that, and
then the -- | don't know whether ANC -- did we get a report
fromthen? You can speak to your interactions with the ANC
|"m going to go ahead and just -- I'mjust going to put 15
m nutes on the clock, just so we know where we are, and you
can begi n whenever you like.

MR, FERRIS: All right. Thank you, M. Chair and
menbers of the Board. W' re happy to present to you, today,
t he proposed redevel opnment of the roughly nine-acre site of
t he Sout hern Hi I | s Apartnent Conpl ex. The applicant proposes
to subdivide the property in a single record lot, raise the
seven existing apartnment buildings, and redevelop the
property with five nulti-famly buildings, 42 street-facing
t ownhones, and a 25, 000 square foot conmunity center.

We're here today to request four areas of relief,
a special exception under Subtitle U, Section 421, for
approval of new residential developnment in the RA-1 zone;

second, a special exception under Subtitle U, Section
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320. 1(b) for the proposed comunity center, and a speci al
exception under Subtitle C, Section 305, to allow nmultiple
bui | dings on a single record lot, utilizingtheoretical |ots,
and | astly, the area vari ance the chair noted for the maxi num
permtted height for three of +the five nmulti-famly
bui | dings, due to the significant grade change from the
street level. | would also note that we have w t hdrawn our
request for the side yard vari ance.

There is a revised self-certification in the
record, at Exhibit 42. Lastly, before we dive into our
presentation, |'ll just note that we do have a report in
support of the application fromANC 8D, that's at Exhibit 43
of the record, as well as a report from the Ofice of
Pl anni ng reconmendi ng approval , and a report fromDDOT noti ng
no objection to the application.

Leading off our presentation wll be Brett
Meringoff, from Wnn Devel opnent, who will give you sone
background on the property and Wnn's history with the
property and the area and their extensive outreach with the
Southern Hills Tenants Association, which represents the
current residents.

Then we'll nopbve over to Mke Binette, with the
architectural team who wll give you an overview of the
project and various el enents of the project design, and can

al so speak to the change in grade and wal k you through the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP P PR R
oo A W N b O © 00O N O O W N P+~ O©O

194

architectural elevations that, | think, illustrate that i ssue
best, as far as the height variance is concerned. Then
lastly, we'll wap upwth Ms. Nale, fromBohl er Engi neering,
who will outline the site plan, walk through sone of the
physi cal chall enges associated with the site, and al so speak
to sone of the comments submtted into the record regarding
tree preservation. M. VanPelt is al so on hand to answer any
questions the Board m ght have regarding the transportation
aspects of the project. Before we begin, | don't knowif the
Board woul d |i ke a full presentation or truncated or has any
ot her questions before we junp in.

CHAI RMAN HI LL: What you had proposed is, | think,

fine enough with nme. | don't have any specific questions,
other than what | had originally nentioned. If the Board
doesn't have anything else, we'll just go ahead and have a

truncat ed presentation.
MR FERRIS: Geat. |[|'ll hand things over to --
CHAIRMAN HILL: I'msorry; M. Wite.
MEMBER WHI TE: |If you coul d address the specifics
of the conmunity center, too, and how you're neeting the
criteria for that as part of the presentation, that woul d be
hel pful .
MR, FERR S: Certainly, thank you. Wth that,
Brett.

MR. MERI NGOFF: Thank you very nuch for having us.
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W nn Devel opnment Conpany is part of the Wnn Conpanies
organi zation. W're a 47-year-old conpany headquartered in
Boston, and | oversee our office here, based in the D strict,
and all of our devel opnent activities in the md-Atlantic.
We are the | argest affordabl e housi ng nanager in the country.
It's how the conpany started and continues to this day, and
we are also one of the largest devel opers of affordable
housing in the country, and in the region.

We have owned this property for nore than 30
years, since 1980s. This property is also actually sitting
in between two other properties that we also own, called
Atl antic Gardens and Atlantic Terrace. Those two properties
total another 303 units. Between the three properties that
we have in the area, that's a total of 558 units.

In those 558 wunits, all of them are under
proj ect - based Section 8 rental assistance fromHUD. Southern
Hllsis 255 units, currently consisting of efficiencies, one
bedroons, two bedroons and three bedroons. Every single
unit, as | said, is receiving assistance from HUD and has
been.

| want to nake it clear that our intention, as
part of this redevel opnent plan, is to preserve that housing
assi stance for all of the residents. It is actually one of
the primary tenets of our devel opnent plan fromwhen we began

this process several years ago. The nmgjority of the
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residents also have inconmes that are roughly around 15
percent of the area nedi an i ncone, so this housi ng assi stance
that they're receiving from HUD and the house, period, is
critical to their Iives. W began this process, as |
menti oned, several years ago. |t was nore than three years
ago, actually, through outreach wth the Southern Hlls
Tenant Associ ati on.

They are organized, and they are led by their
president, who actually also happens to be our ANC
conm ssi oner of the single nenber district for this property.
Wen we began the process, of course, we had to nake
assurances and let the residents know that we were in this
with them This is their hone.

It was inportant to us that we didn't tell them
what the design of this should look |ike or should be, but
that they tell us. Then within that, of course, we have to
make it all work, as the devel oper and the owner. Anot her
priority of this property was to alleviate the chall enges of
the current design. These properties were built in the
1940s.

Sorry, these buildings were built in the 1940s.
As you can see by the layout of the existing -- the existing
| ayout of the site, they are sonewhat closed off or closing
of f the green space between the buildings. Wat's actually

happening -- there's a substantial grade change on the site,
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whi ch our expert witnesses wll get into nore technically.
What' s real ly happening is that the green space, and al so t he
parking, as you see, is really just an inefficient and
undesi rabl e layout, so it's not being utilized effectively.
We have children who are playing in the parking | ot because
they can't find another |evel area or close to |l evel area to
throw a football. Additionally, we are also very concerned
about securing the site.

There has been crinme in the public space and al ong
3rd and 4th Street that we are constantly battling. W can
control what happens on our site. W work very closely with
the district conmander and the Metro Police, as well as the
counci| nmenber, but of course, we are constantly battling
crime of the nei ghborhood.

So part of our design idea with the tenant
association was that if we can create a nore -- design that's
nore conducive to providing visibility through the site,
t hroughout the site, and also connecting it to the street,
in order to create what we're calling eyes on the street,
that would also help give us sonme support in securing our
property and our residents and keepi ng them safe.

Additionally, as | nentioned, these units are for
famlies. W have a nunber of families with children. Wth
the efficiency units, we're |l ooking to actually renove those

and turn theminto one bedroons. W're not going to repl ace
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the efficiencies. Also, we're going to increase the nunber
of three-bedroom units, so that we can make it better for
| arger famlies. That increase is going from20 to 47 units.
Additionally, as nentioned earlier, there is a comunity
building in the center, close to the center of the site.
That is a focal point and really, we think, a critical piece
to redevel oping the site.

The residents nade it clear to us early on that
they woul d I'i ke to have addi ti onal services avail able to them
that are obviously easy to get to. Having it onsite couldn't
be nore convenient. Also, they are |ooking for a comunity
or multipurpose room for the tenant association to hold
events, and al so be nmuch nore active and bring the community
t oget her.

Services or prograns that we're envisioning are
| earning center, daycar e. W're also envisioning
entrepreneurshi p prograns, and we're actually in di scussions
with local universities, promnent universities, who are
interested in -- their conmmunity outreach and affairs
departnents who are interested in or expressing interest in
wor ki ng wi th us and providing services or offering resources
to us, in order to provide the services.

The financing for this wll be driven by an
application to the Departnment of Housing and Comrunity

Devel opnent for housing production and trust fund dollars,
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as well as HUD, which will follow. That is really the next
critical step, once we can nail down the entitlenents. That
application is due at the end of Septenber, so Septenber
29t h. Wth that being said, I'll pass it on to the next
W t ness.

MEMBER TURNBULL: Before you pass it on, | wonder,
could you touch upon -- and maybe you're going to -- IS on
phasi ng, how you woul d - -

MR, MERI NGOFF: Sure. Right now, we are i ntending
to make an application to DHCD for Phase 1. The phasing w ||
-- soas it'slaid out inthe diagram it will begin-- it's
currently planned to begin in the center of the site. The
reason is nore for the construction |ogistics and bringing
the infrastructure in, but we wanted to nmake sure that we are
al so getting the community building included as part of the
first phase, so that is up and running as soon as we can
possi bly get it done.

| did fail to nention earlier that when the
nei ghboring properties -- just for a second, I'll nmention we
conpleted a substantial rehabilitation, also through DHCD
financing, that conpleted |ast year. Those 303 units, we
actually relocated all of the households there, pulled them
out of the units for a tenporary or short period of tine.
W identified housing in the nei ghborhood. W provided all

of the resources, paid for all of the costs and expenses, did
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as best we could to mnimze the disruption in their lives.
Qoviously, it still is an undertaking for them -- and we
brought them all back. That was actually, at the tine we
started, nore than 270 househol ds. Wwant to make it clear
that we are experienced in doing this, having just conpleted
it on these two properties, and think very carefully about
rel ocation, and also work with the residents very closely in
doi ng that and putting together the plan.

The tenant association actually has put together
a relocation conmttee, consisting of nine individuals, nine

residents, so we are working with them very closely. The

rel ocation will begin in the mddle, with Phase 1A W're
goingto-- we will relocate those residents, and while they
are -- we'll use either vacant units on site, to the extent
there are not enough, then we will nove to off-site units.

Again, that's all --

MEMBER TURNBULL: O f-site units are close by?

MR. MERI NGOFF: Yes, typically, the way that we
did it on previous projects is we wrked with the tenant
associationtoidentify nearby properties, and each househol d
is actually offered nore than one option. Typically, we keep
it two, but yes, they are given two options of properties
that are al ready approved by the tenant association. Then
once we conplete Phase 1A, we wll bring those residents

back, and we will al so then rel ocate Phase 1B. W w || have
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a couple of extra units on Phase 1A that we can use as
relocation units, but Phase 1B residents wll also be
rel ocated then, through a conbination of onsite and offsite.
Then we bring them back. W expect that they will be
relocated for roughly 24 nonths. W are working wth our
general contractor as we get further in the process, but
we're working on bringing that tineline down.

MEMBER TURNBULL: Thank you.

PARTI Cl PANT: Just to finalize a couple of points
of the phasing, before we go off, what the new design
anticipates is actually -- 24 nonths is actually a phase back
in relocation, phased in vis-a-vis smaller buildings allow
for quicker nove-ins for greater portions of the popul ation
as each smaller building is conpleted.

PARTI Cl PANT: Any ot her questions fromthe Board
before we -- with that, M. Binette.

MR. BI NETTE: Agai n, thank you, M. Chair and
menbers of the Board. W' re very excited to be here because
we really feel we have -- this provides a significant
contribution to the community and really fills in what is
kind of a m ssing tooth, based on what we recently conpl eted
in the renovations in Gardens and Atl antic Terrace.

What you see here is a peninsula of [and between
these two that allows us, again, to conplete that puzzle and

when al |l finished, you' re tal ki ng about over 1,000 residents
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and over 600 children in this overall Wnn community. This
sets a little bit of the context, in terns of scale, as we
get to the discussion about the relief we're seeking. W
have t he Hendl ey El ementary School behind it, majority of our
600 students have cone through there. W're surrounded by
not just Atlantic Terrace and Atlantic Gardens, of that
scale, but towards the right, on the screen, we really are
a community that is of anal ogous scale of what's going on
around us.

W try to work within that context. W are
seeking sone relief, which I'Il speak to nore specifically.
W've really strived to maintain a community that fits in
from a scale, from an interaction, and overall design
perspective. A couple of things. Wat happens on this site
is it is somewhat of an island.

As you drive down 3rd Street, around Livingston
Terrace and 4th, you see the site is not just a peninsula,
but it's kind of a nmesa up on a hill where these buil dings
are isolated fromthe streets. That elimnates any ability
to have any kind of pedestrian interaction. Sidewal ks here
are really just transitional.

What we want to do with our design, and why we're
seeking the relief, is to really engage this site, create
nore porosity, as sone of the points were brought out by

O fice of Planning, really get these three properties and the
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overall community acting as one. You can see, in sone of the

existing -- in these existing photos, the past needs for
security in ternms of fencing. That has been a necessary
solution here, but it's somewhat archaic, iIn terns of

comunity planning and how do you nake a place feel safe?
How do you nmake a place feel safe is you have eyes on the
si dewal k. You have peopl e wal ki ng on the sidewal k. You have
direct entry units, where there is constant pedestrian
traffic.

In that sense, you can see the entire site is
really up on this grade. Those el evational changes fromthe
sidewal k up to the buildings vary from 10 to 30 feet around
the perinmeter of the site. In our new schene, what you see
before you is a variety of building types to really respond
to the various needs of the residents.

You've got seniors who really need and prefer,
historically, flats, as they age -- as folks age in place.
The md-rises that you see, AL B, C, D and E are all
md-rise buildings, center entrance |obbies, elevators,
direct access to internal drives and wal kways, and al so what
you see and what we'll be seeking relief fromis C, D, and
E.

These sidewal ks are basically -- these buil dings
arereally nestled intothe hillside, sothat fromthe inside

of the property, at the high point, it's a three-story
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bui | ding. The grade doesn't go up. The buildings don't get
taller. They get down; they drop to respond to the
corresponding grade to the sidewal k. Around the perineter
of this site, the townhones and these md-rise buildings all
have direct entries, so each resident has its own front door.
It has their own front door. W think that is extrenely
conducive to famly living in the townhones, but even in the
md-rises, where we've got the two and -- we have 42
t ownhones that we're proposing for three bedroons.

That | eaves us five units of three-bedroomfl ats,
whi ch we under stand and know there will be a need for people
that don't want nulti-story housing, despite having a fam |y.
The rest of the two bedroons, again, snmaller famly units
that prevent kids from basically hanging out in the
corridors, hanging out in the elevators.

It really is conducive to having your own hone,
and your own front door. W think that this design strives,
and hopefully achi eves, a real community buil ding, not just
for Southern Hills, but for the adjacent conmunity. Again,
the scale of the buildings, they are fatter than sone of the
*40s vintage buil di ngs surroundi ng us.

The idea is these are nore traditional and nore
efficient double-loaded corridors that you're seeing, in
terms of trying to make the structural efficiencies alittle

nore valid today. Sone of the views that get you the ideas,
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the three md-rise buildings. Again, it's an extension of
t he t ownhone type living, these entries. You can see, in the
back of these townhouse unit, they're two stories. On the
front, they're three because they drop, again, to match the
contour of the site. W're asking for the relief on building
hei ght on Building C, D, and E, strictly as a result of the
uni que topographi cal changes on this site here. W've taken
a very conservative approach to this.

The measurenents we've taken are from the curve
of the sidewal k, so, in effect, though, we are asking for
relief in those three buildings. Building C, we're asking
for a height of 48 feet 11 inches, Building D, 44 feet 5
i nches, and Building E, 46 feet, 11 inches.

Again, we think this is a unique condition, and
we t hink that, and believe, that the overarchi ng desi gn goal s
are not -- while they do not neet the letter of the zoning
regul ations, we think certainly seek to maintain the spirit
of what it's trying to acconplish. W just think the unique

characteristics of this site pose a unique chall enge.

CHAI RMAN HI LL: Okay, M. Binette. | appreciate
it. M. Ferris, I"'mjust trying to -- | was trying to kind
of focus a little bit nore on the request for |eave
concerning the height. |"ve had nobst of ny questions

answered, so unless the Board needs to hear from the civil

engi neer, at this point, I"'mjust going to turn it over to
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the O fice of Planning, but go ahead if you have a questi on.

VI CE CHAIR HART: Yes, actually, | didn't see any
site sections to understand -- the issue that you're -- the
site sections, interns of the entire site. | know you have
bui | ding sections or building elevations that kind of show
t hrough one building or another, but it was hard for ne to
ki nd of gauge what the existing topography was versus what
the -- | see the photographs, but it's always helpful to
understand what that is, in terns of a section.

You ki nd of say okay, it's starting at this, and
then oh, | see, it's now having to do this. You can't do
thi s because of whatever. |'massum ng that there's kind of
a little plateau area, and then the ground actually nobves
away from that plateau area on either side, which is why
you're calling it a peninsul a.

MR, BINETTE: That's exactly right. Around the
three sites, that's exactly the case. It's arelatively flat
top, basic nountaintop here. It does fall slightly towards
Li vingston Terrace, but you have a consistent slope around
t he whol e perineter of the site.

VI CE CHAIR HART: So on either side, east and west
of the peninsula, you said the drop-off is how nuch?

MR. BINETTE: It varies from10 to 30 feet around
the perineter of the site, fromthe side of the curb, from

t he curb.
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VI CE CHAIR HART: So what you're requesting is --

because you are trying to keep with the existing topography,
you have to nove the buildings back, so that would then
create a taller building? That's the part that I'mtrying
to -- you could always recess a building into the ground, so
that -- or enough so that you would be able to gain sonme of
the -- you would be able to not have to request as high a
building or nore -- as nuch relief as you are. "' m | ust
trying to kind of get to that request.

MR BINETTE: That's exactly right. | apologize
that we did not provide overall site sections, but we really
tried to focus on the three buil di ngs where we were seeking
the relief.

VICE CHAIR HART: So this is the building that is
-- okay, D, so this is to the east, kind of m d-Phase 1A,
ki nd of east of that.

MR, BINETTE: Yes, along 4th Street. W focused
on each individual building, in terms of what was actually
going on with the topography. As you can see, on one side,
it's three stories and only 33 feet tall, but from the
regul ations, BHWNP's starting point of the curve, those
curves are dropped so far down, so again, it's not the
building got taller, the building kind of dropped. The
facade got longer, if you wll.

VI CE CHAI R HART: | understand that. | guess,
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again, | think it would have been hel pful to have where the
el evation -- where the topography -- kind of a dotted |ine
that shows this is what the topography started at, so this

Is what we're having to do. You have to deal with cut and

fill and all that to deal wth where these buildings go on
the site, but right now, 'malittle bit -- not sure of what
you started fromto get to where you are. | kind of guess

it, but I'd rather not kind of guess it.

MR BINETTE: Again, apologize for not providing
t hose through-cut sections. It does tend to be a typica
solution. The elevation on the -- what you're |ooking at
here, these el evations at Level 2 at 135, that's pretty much
a constant once you get up the hill fromthe perinmeter. That
rel ati onship, at least, is very nuch a constant for all the
bui | di ngs around the site, even the townhones. The t ownhones
are a story shorter internal to the site.

VICE CHAIR HART: |Is the 123-6-124, is that the
existing --

MR. BINETTE: Sidewal k.

VI CE CHAI R HART: But is that the existing --
that's an existing sidewal k.

MR. BI NETTE: The public curb that runs the
perimeter of the property.

VI CE CHAI R HART: Ckay.

MR. BINETTE: W have actually not pushed -- we've
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done exactly what you just suggested, where the building is
nestled into the hill, but we've tried to bring it forward
to engage better with the street, as opposed to back nore
towards the site, which has enabled a fewthings. Again, we
believe it's got better interaction for the sidewal k, and
It's created a nuch nicer variety and expanse of green spaces
within the property, itself.

VICE CHAIR HART: So you're also telling ne that
t he topography that you see here is the actual topography,
that's now? You're seeing a dip from 135 to 124 on the
northern side of this -- actually at both the east and west
el evati on.

MR, BINETTE: That's generally about what is there
now.

VI CE CHAI R HART: So you're saying that's what
it's -- what is kind of al nbst existing.

MR. BI NETTE: Generally speaking, yes. That's the
exactly the reasons you tal ked about, the cuts and fills at
t he sane tine.

VI CE CHAI R HART: Ckay, you can continue. | don't
have any ot her questi ons.

CHAIRMAN HILL: I'mgoing to turn to the Ofice
of Pl anni ng.

MS. ELLIOTT: Good afternoon, Chairman H |,

menbers of the Board. |'mBrandice Elliott, representing the
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Ofice of Planning. | suppose in the interest of tinme, |I'm
happy to stand on the record of OP's report. W are
recommendi ng approval of all of the relief that's been

requested, m nus side yards, since that has now been renoved
from the proposal, but the height, nunber of stories, and
then also the special exceptions for a new residential
devel opnent, the community center, and the theoretical
subdivision. |If there any questions, |'m happy to address
t hem

CHAI RVAN HI LL: Does anybody have any questions
for the Ofice of Planning?

MEMBER WHI TE:  Just quick questions. Could you
just quickly explain how they nmet the variance criteria?

M5. ELLIOIT: Sure. | think that the applicant
has provi ded sone i nfornmati on, which does kind of mrror OP's
analysis. Essentially, thereis an existing grade around t he
property, creating this peninsula-like situation. It ranges
-- buil ding height is neasured fromthe center of the street.
So fromthe center of the street, there is an increase in --
the land sort of fluctuates between 10 and 30 feet in rise.

We think that given that topography -- excuse ne;
the fire engine kind of threwne off. W think that actually
creates an exceptional situation that results in a practical
difficulty, understanding what the applicant is trying to

achieve with this devel opnent, bringing sone of the buil dings
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closer to the street, so that they interface nore the public
real m which actually creates better green space within the
site. W think that the few feet of relief that's being
requested is actually fairly -- it's consistent with the

grade differences that are already present on the site,

ranging from 10 to 30 feet. In general, we feel that the
topography results in that -- provides that exceptional
situation. | hope that clears it up. Sorry.

MEMBER WHI TE: Maybe | mssed it, but the

community center portion of it, can you address just the
non-profit aspect of how that's going to be handl ed going
forward? Because within one of the sections, the special
exception criteria, it requires that it not be run as a
profit type of entity, and that the i ncome woul d not revert
back to the developer. | just wanted to nake sure | could
check that box.

PARTI Cl PANT: Certainly, Brett can address that.

MR.  MERI NGOFF: Yes, this is neant to be a
bui |l di ng serving the | owincone residents in the community.
These services are consistent with services that we provide
at our neighboring properties, and sone that are being
provided in the limted space that's onsite are of no cost
to the residents.

VI CE CHAI R HART: It will be operated as a

non-profit organi zation, correct?
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MR MERI NGOFF: Yes, it wll be.

CHAI RVAN HI LL: OCkay, great. |s there anyone here
w shing to speak in support of the application? Does anyone
here w sh to speak an objection to the application? Is there
anyone here fromthe ANC? Ckay, is there anyone here from
the ANC? |s there anyone here wi shing to speak in support?
s there anyone here wishing to speak in opposition? |'m
sorry; you can cone on forward. I just didn't know what
three of those things you were here for.

M5. BUSHONG Undecl ar ed.

CHAI RMAN HI LL: Okay, undeclared. ay, cone on
forward. You can sit over here onthe right, if that's okay.
kay, could you please introduce yourselves, frommy right
to left?

MS. BUSHONG Yes, good afternoon, ny name is
Dol or es Bushong.

CHAI RMAN HI LL: Coul d you say that again, please?

" m sorry.

MS. BUSHONG  Del ores Bushong.

CHAI RMAN HI LL: Bushong?

M5. BUSHONG  Yes. | think you should have ny
testinmony. |f you don't, | m ght have sone copies. You have
it?

CHAI RMAN HI LL: W have it. Thank you.

MS. BUSHONG Great, okay. Should | begin, or
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shoul d --

CHAI RVAN  HI LL: No, just |let ne get the
I ntroductions first.

MS. TADDEI: |'mKristin Taddei. |'mthe planning
advocate with Casey Trees. | also submtted our testinony
on the record, but wanted to provide sone copies in color,
just in case you didn't have those.

CHAI RVAN HI LL: Ckay, Ms. Bushong --

M5. BUSHONG  Bushong.

CHAI RVAN HI LL: | had a tough tine today, sorry.
" mgoing to go ahead and put three m nutes on the clock for
you for public testinony, and you can begin whenever you
li ke.

M5. BUSHONG (Ckay, thank you. As | said, ny name
i s Del ores Bushong, and I'mhere to tal k about the trees on
the site. 1've lived in Ward 5 for the past 26 years, but
| am one of three community representatives Urban Forestry
Advi sory Committee, and a volunteer with Casey Trees. I
wanted to commend Wnn Conpanies for having |andscaping,
including trees, in this necessary redevelopnent of
af f or dabl e housi ng.

|'ve | ooked at the plans and wal ked the site to
|l ook at the trees that are currently on the property.
Unfortunately, nost trees will be renoved as new buil di ngs

will be taking their places. However, there are sone mature
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trees that can be kept if Wnn nmakes snmall changes in their
pl an. The comons buil di ng, which is the community buil di ng,
shoul d be an asset of the redevel opi ng conmmunity, but it wll
be a nmuch nore inviting place if the existing three trees
that are l ocated i n green space are kept and protected during
construction. Two are near the roadway, around the community
center, and their critical root zones nay be conprom sed
unl ess the roadway is altered by a few feet.

The ot her tree, an elm which has been
m sidentified as a sugar maple, would require shifting of
only one unit to the other side of this cluster of townhones.
You may be asking why it nakes a difference to keep these
trees, when Wnn will be planting nore?

The few trees | have nentioned are mature, |arge
canopy trees, which can provide shade for people when they
come to the comunity building, which newly planted trees
can't for many years. I brought an exanpl e. One of the
London planetrees near that building is 68 inches in
circunference. This is on brown paper. This would be the
trunk.

CHAI RVAN HI LL: You just have to -- there's a
canera. |If you want to ask Ms. Taddei to stand over there,
over to the left there, there's a canera. Then everyone
wat chi ng at hone --

M5. BUSHONG. Ckay, so if you | ook at that, that
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tree, according to the National Society of Arboriculture,
uses a formula to put this tree at about 74 years old. The
new trees Wnn will plant wll probably be what we call two
to three-inch caliper. That's, again, the inches. So that
smal |l orange dot on there would be the size of the trees
they're planting. |If you can just visualize how the canopy
-- the shade would be for the large tree, for the London
pl ane, and the shade that woul d provide, but the shade that
very small tree that's going to be planted -- |I'm gl ad
they're planting it, but my point is the nunber of years it
will take for it to provide shade. It will take many, nany
years for the trees planted by Wnn to provide the
environmental benefits of mature | arge canopy trees already
on this site.

Anot her redevel opnent of affordabl e housing only
five m nutes away al so included newtrees. 1In an article in
t he Washi ngt on Post, on Septenber 2, 2018, titled, "I don't
want to Die: as the Country Bakes, studies show poor city
nei ghbor hoods are often nmuch hotter than wealthy ones."

One resident sitting outside with friends told a
reporter all the trees are gone now, and it's way hotter now.
| urge Wnn to keep these mature canopy trees that wll
provi de shade for the residents who conme to enjoy the green
area around the community building. Thank you.

CHAI RMAN HI LL: Thank you. Does the Board have
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any questions for the wtness? Sure, go ahead.

VICE CHAIR HART: Could you just describe where
that tree is?

M5. BUSHONG That tree is -- if you |l ook at the
community center, and you see the one that's sort of shaped
like this, the tree is about right here. This is that area
of the community center, where ny arns are, and it's right
about here, at this corner, near the roadway, but | think
iIt's in the green space.

CHAI RVAN HI LL: Do you guys know what she's
tal ki ng about? | know you just pulled one up. You actually

can touch things down there that mark it sonewhere. Right

there, to your right, I think there's sonething you can nmark
if you touch the screen or circle what -- there you go.
There's a tree there now. |Is that what the question --

VI CE CHAI R HART: Yes, | was just wondering where
it was with respect to where the community center i s going.

M5. BUSHONG It's in the green space, but it's
near the roadway.

VICE CHAIR HART: This looks like it would
actually be inpacted by the townhouses nore so than the
community center, but | understand your point that there may
be an inpact with the new devel opnent.

MS. BUSHONG Right.

MEMBER TURNBULL: Can you pull up a plan of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PP,
oo A W N b O © 00O N O O W N P+ O

217

new devel opnent, nmaybe? Ckay, so that's where the tree is.

CHAIRVAN HILL: So the tree's remaining?

MS. NALE: Currently, right now, we do not have
It shown as remaining. As we had di scussed with Casey Trees
on asitevisit, and also, we're going to further investigate
the potential to have it be remaining.

There are sone constraints wth Kkeeping an
existing tree in existence, based on the limts of
di sturbance fromthe center of the tree, which is 15 feet,
whi ch obviously that's in proximty of, and al so naki ng sure
that you don't disturb 40 percent of that tree's drip |ine.
So that is one thing that we woul d have to i nvestigate to see
the feasibility of that in conjunction with the |ayout and
t he devel opnent.

CHAI RMAN HI LL: Ckay, so that puts you on, M.
Taddei. |I'mgoing to put three m nutes on the clock for you,
as wel | .

M5. TADDEI: Can | actually request five m nutes,
since I'mrepresenting Casey Trees, and because | know |||
go over three?

CHAI RVAN HI LL: Sure. That's fine.

MS. TADDEI : Thank vyou. Good afternoon, Board
menbers. My nane is Kristin Taddei, and |I'm the planning
advocate with Casey Trees. As you may know, Casey Trees is

a Washington, D.C based non-profit. It's our mssion to
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restore, enhance, and protect the tree canopy of the nation's
capital. To fulfill this mssion, we plant trees, nonitor
the city's tree canopy, and work wth decision nakers,
devel opers, and residents to encourage tree planting and
protection.

We've been in touch with the devel opnent team
regarding the 24 special trees and two heritage trees at
Southern Hills, and our goal is to ensure that mture,
healthy trees are preserved, where possible, and that the
| evel of tree canopy after devel opnent exceeds the tree
canopy that exists today.

W were pleased to hear that the devel opnent team
has the support of the community for this project, and that
residents will be able toremainintheir current honmes until
new housing is avail able. We al so understand that this
phased plan makes it difficult to preserve existing trees,
i n some cases.

At a site visit on August 8, 2018, the devel opnent
teamshared their plans to protect the critical root zone of
the two heritage trees on this property. That's at Figure
1, if youdlike to look at that. They've taken exceptiona
care to do so, and we are very inpressed with the steps
they've taken in this case. In addition, our independent
anal ysi s shows that once trees in the | andscapi ng pl an reach

maturity, tree canopy will nore than double on this site.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

219

These trees wll provide a valuable community anenity, while
managi ng pol l ution, flooding, and erosiononthis hilly site.
We do have four requests that we would Iike to bring to the
BZA t oday. | want to enphasize that our intent is not to
delay this project.

We understand that residents and the devel opnent
teamwoul d | i ke this project to nove ahead qui ckly. Rather,
we woul d I'i ke to request two small plan nodifications and two
commtnents before the BZA noves to approve this project.
These were sent to the developnent team a few weeks ago,
along with sone other requests that the applicant kindly
agreed to, though we never heard back about these specific
requests.

Figure 3 will be helpful, | think, inillustrating
some of the points I'"'mgoing to nake. W believe it would
be possible to relocate one of the proposed units along 3rd
Street Southeast to in Building G 6.

It appears that this nodification would not i npact
the critical root zone of the nearby heritage tree, and it
woul d allow the devel opnment team to preserve Special Tree
1670, which is an elm tree in very good condition. In
addition, slightly changing the orientation of the parking
lot entrance from 4th Street Southeast would allow the
devel opment team to retain Special Tree 1666, a London

pl anetree with a very high, 85 percent condition rating. |
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think that's the London planetree that you've drawn here.
We al so believe it woul d be possible to protect Special Tree
1667. This is a sweet gumtree wwth a 70 percent condition
rating, and it falls in green space near the intersection of
4th Street Sout heast and Livingston Terrace Sout heast.

W'd |ike to request that the devel opnent team
commt to protecting this tree, using netal tree protection
fenci ng and si gnage, per DDOT's tree protection requirenents.
Finally, we'd like to request protection of Special Tree
1725. This is a very large healthy red oak, with an 80
percent condition rating, which is at the very edge of the
property, near 3rd Street Southeast.

In fact, there are two other mature oak trees on
the property, not included in the tree survey, that do not
interfere with the devel opnent, and we'd like to see these
trees preserved, as well. The devel opnent team plans to
install bio retention near these trees, but retaining them
-- and they're currently accepting over 10,000 gallons of
storm water per year, each -- wll only strengthen this
robust storm wat er managenent pl an.

Taki ng these actions woul d add over 5,000 square
feet of shaded green space, and even though we're only
requesting that 4 of the 24 special trees on this property
be retained, we urge the devel opnent team and the BZA to

consi der these trees a significant conmunity benefit. W had
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sone tinme to discuss with the devel opnent team during the
appeal earlier today -- we had a lot of tine to talk about
it, and we appreciate themcomng up to us to tal k about it.

We understand that there are sone site constraints
I nvolving grading that may nake protecting these trees
chall enging, but we'd really like the devel opnent team to
make a good faith effort to explore these options and | et us
know what they find. 1'd also just like to note that over
t he past nonth, the devel opnment teamcommtted to including
trees in rain gardens and bio retention, where possible, and
wor king with Casey Trees to create a diverse palette of trees
t hat increases resilience.

W' re appreci ative of the devel oper's openness to
input and the commtnents they've made throughout this
process, and we | ook forward to the BZA' s revi ew of the four
requests above. W're confident that if our suggestions are
i npl enented, this devel opnment will be a shining exanple of
environnmental |y consci ous design that also neets the needs
of the community. Thank you for the opportunity to testify
t oday.

CHAl RMAN HI LL: Ckay, thank you, M. Taddei.
You' ve been before us before, correct?

M5. TADDEI: | have.

CHAI RMAN HI LL: | forget which one nost recently

you were here for.
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MS. TADDEI: | get ZC and BZA m xed up. It m ght

have been St. Paul s.

CHAIRVAN HI LL: W're the better | ooking one.

M5. TADDEI: This is true.

CHAIRVAN HILL: I'mgoing to tell Chairnman Hood.

M5. TADDEI: | think it was St. Paul s townhones.

CHAI RVAN HI LL: Does anybody have any questions
for the witness? Gkay, thank you all very nuch

MR. FERRI S: Could we have the opportunity to
respond just briefly?

CHAI RMAN HI LL: Yes, | wusually ask people to go
away from the table, but if you want to, | guess you're

wel cone to do it now, M. Ferris. You can sit right there,

| guess. It's not going to be hostile. Go ahead, M.
Ferris.

MR. FERRI S: It will not be hostile. W' ve
al ready begun di scussions, as Ms. Taddei noted, but I'Il |et

Ms. Nal e, fromBohler, walk us through the trees and sone of
t he issues.

CHAI RMAN HI LL: Ckay, great, thank you.

M5. NALE: Great, thank you. Again, | appreciate
the efforts that we have had with Casey Trees. | was present
on the site visit, as well as the developer, wth Casey
Trees, on August 8th, to walk through the site and have the

site plan hand in hand to wal k t hrough sone of the chall enges
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that we experienced with grading and |laying out this design
to neet the overall intent of the project comunity. [''m
going to wal k through, tree by tree, and di scuss sone of the
constraints and sone things that we could be accommobdati ng
Into looking into the feasibility of maintaining those trees
and their health, if possible.

To lead off with that, we have taken the trees
Into great consideration with our overall design. The plan
that | have up, if you ook in the northeast corner, just to
show the commtnent that the developnent has towards
mai ntaining the trees, there's a shaded area. | shoul d
actually be using this screen.

VICE CHAIR HART: Northeast is --

M5. NALE: It's northwest. |It's right here.

VI CE CHAI R HART: That woul d be south.

MS. NALE: Yes, northeast on the plan view I
apol ogi ze for that. |It's the southwest corner of the site,
nort hwest on the plan view. The corner of the site there,
we had two heritage trees onsite, and we did go to the
efforts of getting themtested, just to confirmtheir health,
and al so having a specialist go out and map the root zones,
just to ensure that those trees would survive. W actually
accomopdated the site layout to make sure that we weren't
Il npacting any of that root zone in devel opnent and in our

phasi ng period. That was done for both heritage trees onsite
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and accounted for in the current design that you see. The
four trees that Casey Trees is requesting us to | ook at, the
one in question is this tree right here, in the corner,
correct?

If you look at our site plan, we do have sone
proposed trees in that area. W can commt to |ooking into
the feasibility if the root zones do not have an inpact on
t he adj acent devel opnents. As you see here on the screen,
It doesn't necessarily require shifting the buildings, but,
again, it goes back to seeing where the roots are actually
at, and if any devel opnent or phasing is going to cause
i npacts to those root zones, where the trees actually
woul dn't survive construction.

The second tree i n question, which we tal ked about
briefly, was the tree near the existing building and current
conditions, but in the future, it is where the community
center is, and there are proposed trees. That, again,
relates to the fact that we can exam ne the feasibility, and
we can provide sone input on if the building footprint was
nodified, if there was any chance that we could keep that
Wi t hout i nposing the tree. W are in agreenent that it would
be a beautiful feature to maintain

CHAI RMAN HI LL: Ms. Nale, |I'm just going to
i nterrupt you one second. The first case went a |ot |onger

than | thought it was going to go, so | -- the general -- |
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guess that provided an opportunity for you guys to kind of
talk alittle bit nore.

| don't know what the Board's thoughts are, and
we could talk about it a little bit nore, in terns of
di scussion, but this -- you have now commtted to -- the
devel oper has commtted to doing what they can to provide
conditions for these particular trees to renain. I s that
what canme about from your discussions, or just overall was
do your best to retain the trees that are -- I'"'mtrying to
under stand what you guys tal ked about today.

M5. NALE: Qur agreenent is to examne if it's
feasible, and if it is, we could conmmit to keeping them but
we cannot nmaeke that judgnent wi thout further design anal ysis.

CHAI RMAN HI LL: Ckay, so you are conmmtting,
before the Board, that you're going to have a good faith
effort to go forward to see if it's feasible, and if it is
possi ble, will do that.

M5. NALE: Correct.

CHAI RMAN HI LL: The reason why |'msaying that's
great -- you're not here in support or opposition. This has
al ready gone -- | don't know what we're going to deliberate
now, but it has already gone through the ANC, and they're
doing a lot of different things to work through the standards
wi th which we need to approve or deny this. So to now cone

up with conditions, it would be a nore conplicated process,
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in terns of -- what you're speaking of are conditions. |t
woul d be tied sonehow to what the order is. W' re going on
with what the devel oper has now put forward as their good
faith effort, and | appreciate that you have as nuch tine as
you had today to talk. So thank you for com ng down.
Qutside of that, is there anything else that you'd like to
add, M. Ferris?

MR. FERRI'S: No.

CHAI RVAN HI LL: Does the Board have any further
questions of anyone?

VI CE CHAI R HART: Yes, | keep on goi ng back to the

t opography issue. | just want to nake sure | al so understand
this. You're nmeasuring each of these buildings, the
bui |l di ngs that you -- well, actually, each of the buil dings
from3rd and 4th, but you're actually -- or you're actually

nmeasuring it fromthe parking areas, the parking | anes?

PARTI Cl PANT: M. Binette can speak to that, but
| believe we're neasuring fromthe building face closest to
the street lot line. |Is that correct?

MR. BINETTE: That's correct.

VICE CHAIR HART: So it's not the actual -- where
the parking areas are. This is from3rd and 4th.

MR, BI NETTE: That's correct, from the public
streets and Livingston Terrace.

VICE CHAIR HART: O Livingston Terrace. |s that
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Li vingstone? | think so. Ckay.

MEMBER JOHN: M. Chairman, | have one question.
| am still struggling with the need for the additional
bui | di ng hei ght for those three buildings. |f you could just
step nme through how you neasured that height for those
particul ar buildings and howthe relief Iis necessary because
of the topography that affects those three buil dings.

MR BI NETTE: What happens -- and again, |

apol ogi ze for not having a site section because that really

would clarify it. If you envision, this whole topography
i ssue has to do with -- if you picture a flat piece of |and,
the height gets -- the height request gets tougher because

of how nmuch the grade actually falls away to connect to the
street.

I f you picture a plateau and the side is falling
in around it, that's what has created the variation in our
buil ding height request, just based on the existing
t opography and how it falls away from the buildings as
they're set into the site.

VEMBER JOHN: But for those three buildings is
what |'d Iike you to address.

MR, BINETTE: Certainly.

MR. FERRI S: Maybe you should wal k through the
architectural elevations that capture that dinension as the

grade drops as you --
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(Si nmul t aneous Speaki ng)

MEMBER TURNBULL: Ms. Nale, could you clear your
drawi ng? Just hit clear.

VICE CHAIR HART: W can clear it. Anybody can
clear it.

MR BINETTE: What happens here, to use Building
D as an exanple, because the section you have before you,
each of the buildings has the sane case, where they --

VI CE CHAI R HART: Can you hit Crl-L on the
keyboard at the sane tinme? Thank you.

MR BINETTE: There? You can see there's
essentially a story difference fromw thin the site to the
bui | di ng dropping towards the sidewal k. Each of the three
buil dings that we're seeking relief from varies sonmewhat.
Building C, for exanple, has a grade change el evation from
front to back of the building of 15'11". Building D has a

grade change of 11'5", and building E has a grade change of

13" 11".

VI CE CHAIR HART: This is Building Dthat we have,
that we're seeing. You're calling -- |I'mnot exactly sure
where the front and the back are the building. 1In the inage
t hat you have here, you have the -- let's say the north side

of the building, which is over here, that goes down, right,
so that distance, that change in elevation is about 11 feet,

if I"'mreading that correctly.
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MR BINETTE: That's correct, 11'5".

VI CE CHAI R HART: So t he ot her buil di ngs have even
greater change, but they're simlar to this?

MR, BINETTE: Yes, exactly right.

VICE CHAIR HART: This grade, as well?

MR BINETTE: Exactly right. For exanple, go to
E, that's even nore severe because, again, the existing grade
fromthe mddle of the site down to the -- the high side
here, the high side grade is always internal to the site.
The | ow point is always the street side, whether it's 3rd or
4th Street.

MEMBER JOHN: Excuse ne; can you use your cursor
or your finger just to point to what you're referring?

MR. BINETTE: So what you see here, each of these
hi ghli ghted areas with the BHW is the public street side,
so it's either 3rd Street or 4th Street. Again, the higher
| evel up in here is roughly the sane, internal to the site.
So the high side of the grade of every building is internal
to the site, up on that existing plateau. Again, our height
is only -- it's an overall longer |length of that hei ght of
the building, but it's because the buil ding roof drops, not
because the buil di ng goes up.

VICE CHAIR HART: So there's also -- the
t opography on the other properties that Wnn owns, they're

fairly flat?
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MR. BI NETTE: No. In fact --

VI CE CHAI R HART: Because what we're trying to
figure out is the variances that you -- there's sonething
that's uni que about this particular site. You're saying the
uni queness is that the topography of this site is different
and causing sone issues wth -- and requiring you to have to
have relief from the variance -- excuse ne, the zoning
regul ati ons.

Wiile | wunderstand that topography is there,
topography is on Atlantic Terrace, Atlantic Gardens.
Topography is all throughout this area, so what is it about
this particular one that is causing the problemin your area,
in your property? You could configure the buildings
differently. There are nmultiple ways to develop this site.

So the issue that you're asking -- the thing that
you' re asking for, the variance test is avery -- it's a nuch
hi gher bar than a special exception request. So we're trying
to get to that -- okay, this is what they're saying is the
i ssue that we need to -- this is why we should be granting
this relief, or we don't agree, and this is why we are goi ng
to deny it. But right now, we're just trying to determ ne
t hat .

MR, BI NETTE: It's an excellent point, and |
shoul d have actually -- mght have streamined sonme of the

conversation. |If you look at Southern Hlls, the answer is
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sinple. W're at the top of the hill. The internal part of
the siteis onthe top of the hill. |If you look at Atlantic
Terrace, for exanple, it's a very anal ogous situation, except
It's the opposite. You wouldn't need a height relief request
because the four-story portions of the building fall down
away from3rd Street.

Southern Hills is at the top of the hill that we
just happentoring the crown, if youwll. Al the adjacent
properties actually taper away fromthe streets, so froma
street-side perspective, have that -- just a three-story --
a lot of three-story facade, although sone of them have a
conbi nati on, depending on the orientation of the buil dings.

VI CE CHAI R HART: You're also saying that the
t opography goes away fromthe site, kind of in the way that
I"m kind of showing in there --

( Si nul t aneous Speaki ng)

MR. BINETTE: Yes.

VICE CHAIR HART: |I'mhaving to guess that. 1'm
not saying that | know that.

MR, BINETTE: | apol ogi ze.

VI CE CHAI R HART: I'"m just saying that's what
you're telling us.

MR. BINETTE: Yes, sir. |In fact, if you start at
Southern Hills, that's the hill. It drops to Atlantic

Terrace, and it continues to drop down to the Anacostia
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River, down all the way to the left of the screen. That
continues to fall away.

MR FERRIS: M. Binette, would you just coment,
Is it unusual for -- to have a site with this nuch street
frontage, where the entire street frontage, all the way
around the property, drops a significant anount frominterior
of the site down to the street |evel. | s that unusual to
have -- | think we have roughly 400,000 feet of street
frontage. Throughout that street frontage, the grade drops
fromthe interior dowmn to the grade. Is that comobn?

MR, BINETTE: Correct, from10 to 30 feet in drop.

It's very unusual. [It's unique. Again, we just happen to
be at the top of a hill, and all the surrounding areas,
again, just drop fromthat -- really, this does not showthe

nature of that topographic change. These photos maybe show
it alittle bit better.

MR. FERRI'S: Can you al so speak to what we woul d
have to do if we didn't get this variance? How would we have
to adjust either the unit makeup in these buildings and
rel ocation of those units, or would we have to shift the
buil dings away from the street, which would be sort of
counter towards the entire concept of the site plan we're
proposi ng? How woul d we have to adjust if we didn't get this
vari ance?

MR. BI NETTE: What happens is exactly that. You
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woul d orient all these buil dings up on the pl ateau, away from
the street, continuing the social isolation that exists
today, of this property, fromthe public way. You would al so
be conprom sing sone of the green space and the nulti-use
green spaces that we anticipated around the site for the
overall community.

MR, FERRI S: Alternatively, if we were to just
shave the top of these buildings, the top floor of these
bui I dings off, roughly how many units -- | believe in the
sim we have 36 units that we would be losing, is that
correct?

MR. BINETTE: | think that's about right, yes.

MR. FERRIS: So we'd have to shift those units
interior to the site; otherw se building where right now we
have green space proposed, is that correct?

MR. BINETTE: That's correct.

CHAI RMAN HI LL: Sure go ahead Ms. Wite.

MEMBER WHI TE: | just wanted to ask Ms. Elliott
whet her or not she -- whether or not you concur with that
analysis, in ternms of this being an exceptional situation,
resulting in a practical difficulty for the developer, in
order to obtain this variance for this particular project.

MS. ELLIOTIT: Sure. Yes, as noted in OP s report,
we are continuing to support the variance that's been

requested for the height and the nunber of stories. | think
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the applicant has gone into greater detail than OP did

regarding why that relief is necessary in discussing sone of

the sections. | think we have seen plenty of requests for
hei ght variances that we have not been supportive of. W
don't often review such drastic grade changes. | think that

was the major contributing factor in this case.

CHAIRVAN HI LL: M. Elliott, could you quickly,
again, go over your analysis of the three prongs?

MS. ELLIOTT: Sure. The applicant has requested
hei ght and nunber of stories, relief for height and nunber
of stories for only three of the buildings, Building C, D,
and E. Building C would have a height of 49 feet and four
stories. Building Dwould have 44.4 feet. Building E would
have hei ght of 46.9 feet. |In our analysis, what we found is
that this property does sit higher than adjacent properties,
and there is a grade change fromthe street that ranges from
10 to 30 feet.

So the relief that has been requested is within
that 10 to 30-foot range, but certainly on the | ower end.
Al of the height is generally for four to nine feet. That
is what we found to be the exceptional situation that results
in the practical difficulty in this case. | think the
applicant went into greater detail regarding sone of the
difficulties with the grade. In terms of <creating a

substantial detrinment to the good -- |I'msorry, substanti al
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detriment to the public good, we feel that granting the
relief actually allows the nulti-famly buildings to relate
better tothe street. The problemwith nulti-famly buil di ng
Is it's difficult to adjust for height. [It's a big bl ock.
It's nore difficult to-- for it to be constructed at a range
of heights that respond to the topography.

But allow ng the apartnent hones closer to the
public realm actually creates nore functional open space
wthin the site, while also providing nore interaction with
the street. W found there to be no substantial detrinment,
as it relates to the public good. W also found that it
creates no substantial harmto the zoning regul ati ons.

The requested relief for the height and nunber of
stories is within the range of height difference between the
street and the property. W did not feel that it was
excessive, given the topographical condition. Again, it
provides for an overall better devel opnent plan, allow ng
those buildings to relate better to the street and providi ng
nore functional space that can be programred for the famlies
i n that devel opnent.

CHAI RMAN HI LL: GCkay, thank you. Does anyone have
anything? | neglected to ask if you had any questions for
the Ofice of Planning?

MR. FERRI'S: No questions, thank you.

CHAI RMAN HI LL: Do you have anything you'd |ike
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to add in concl usion?

MR FERRI'S: In closing, |"mhappy to wal k through
all of the standards, but since the Board's questions have
focused on the height variance and on the community center,
"Il just iterate that I think we neet the standard for the
hei ght variance in this case.

The site 1is unique, both because of the
significant grade change throughout the entire site around
the street frontage, and the fact that there are 255 units
onsite that we need to replace one to one, in order for all
of the residents to return to the property after
redevel opnent. Both of those things constrain our planned
redevel opnent .

So any wunits that can't be provided in the

multi-famly buildings will have to be shifted to new
multi-famly buildings, which will essentially absorb the
green space that the residents specifically requested. It's

one of the main tenets of this redevel opnent plan, as Brett
outlined at the beginning of the presentation.

| thinkit's unnecessarily burdensone, we beli eve,
to require that the buildings be shifted in, or that those
units be shifted in such a way that would elimnate that
green space for the residents and nove the buil dings away
fromthe public realm whichis also a main tenet of the site

plan. There's no substantial detrinment to the public good.
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This will inprove the property's relationshipwth the public
real mand the adjacent devel op and inprove the |ives of the
residents who live there currently. Wth respect to the
community center, | believe Brett Meringoff addressed those
| ssues substantially, but we believe the way that the
comunity center is sitedinthe progranmng, that there wl|
not be any objectionable conditions for the neighbors, and
that it will be reasonably convenient to the community.
We're happy to rest on the renmaining application
materials we've submtted and ask that the Board approve the
application. W would note that we woul d ask that the Board
take a vote today, if possible, due to the timng of the DHCD
fundi ng which, as Brett nentioned earlier, is set to trickle

at the end of the nonth, which is soon.

CHAIRMAN HI LL: 1'mgoing to go ahead and cl ose
the hearing. |s the Board ready to deliberate? | can start.
My mai n concern, | guess, and what has been nenti oned sever al

times is just a variance test with regards to the height,
which is something that |I'm confortable with the analysis
that was provided by the O fice of Planning.

| don't knowif ny fellowcolleagues will feel the
same way, but | would agree that they neet the test. | also
woul d agree that they've net the standards for the special
excepti ons. | am also aware that the ANC, even though we

didn't get a vote count, they have been working with the ANC
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and have received approval from the ANC. In addition to
that, they've commtted to working with the associations to
try to preserve as nuch of the tree canopy, in addition to
special trees that have been highlighted, and | think that
t he devel oper is doing everything that they can. | feel very
confortable with themneeting the speci al exceptions and the
vari ance. "Il be voting in support of this application

Wul d anyone el se |ike anything to add?

MEMBER WHITE: |'Ill add a few comments. | think
the concept is excellent. It's a wicked smart type of
| ayout. |'ve seen simlar types of |layouts in other cities.
But nmore inportant, | think they were successful in neeting

the criteria for the special exception and the variance.
That's why | kept asking those questions, to make sure we
coul d check the box.

| wll be supporting the project, as well.
Qobvi ousl y, affordable housing is very critical in this area,
so | think the concept, as well as the need, will do a | ot
for the community. |'malso very thankful for the additional
f eedback and support to give additional weight to this
project that was given to us by Ms. Elliott, so thank you for
that. Those are ny initial comments. | think |I can be very
supportive of this particular application today.

MEMBER TURNBULL: M. Chair, | would concur with

bot h your comrents. Notw thstandi ng any secti ons through the
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site that would better explain the topography, | think I've
seen enough in the photographs of the site that | think are

explicit enough to show what the site actually | ooks |ike,

so I'mqquite confortable that granting the relief -- that
they are neeting the relief of the variance test. | think
It's a very -- it's a commendabl e project.

| also commend themon -- we didn't tal k about --
one of the things that | see on the nmulti-famly is the
amount of solar panels on the roof. | don't know what
percent age of the overall -- what it's providing, but | think
that's an excellent incorporation. If this was a PUD, it

woul d be very special to see sonething like this, sonething
that the Zoning Conmm ssion is always |ooking for. Very
comrendable, and | think the project is very conmmendabl e.
| would be in support because | think they've net the test
for the special exception and the variance.

MEMBER JOHN: M. Chairnman, | don't have a lot to
add, except that | do agree with everyone's anal ysis so far.
| thought that the special exception relief was fairly
straightforward. | was concerned about whether or not the
variance criteria had been net for the height relief, but
based on the explanation provided by the applicant and OP's
analysis, | do believe that the design now is a nore
efficient and effective design with the added relief, so |

am abl e to support the application.
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VI CE CHAI R HART: Mbst of the questions that | had

were wth regard to the topography. | did actually find an
image -- | may have missed it previously -- in the civil
drawi ngs. The | ast inmage actually just shows -- let ne see

what exhibit this is, Exhibit 12-A-4, the Ilast plans,
actually, it does show what all of the building height
measuring points are around the entire site.

| think what that does is help to show -- it just
shows what the applicant has been tal ki ng about, which is the
t opogr aphi ¢ change. You can see it on the photographs sone,
but the photographs can be a little bit deceptive because of
just -- the canera angle sonetines gets the views a little
bit off.

But | will say that after |ooking at this kind of
image on this exhibit that | was speaking to before, it
actually shows what the actual building -- the building
hei ght neasuring points are very specifically, and it does
show that there is a fairly large grade change across the
site. It just |ooks at where those nmeasuring points are on
both 4th and 3rd and Livingston Terrace.

| can support the application. | just was nore
concerned about how these -- what the actual existing
conditions were. Because then it kind of speaks to what is
being -- it speaks to how the difficulties are with the

devel opnment because of the changes that you have to nake to
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be able to develop and build the proposed structures. |'m
not going to add any nore than ny fell ow Board nenbers have
added, but | appreciate the information. That's it.

CHAI RVAN HI LL: Ckay, great. Then seven and a
half hours later, since we started, I|I'll neke our first
notion. Going to nake a notion to approve Application No.
19819, as captioned and read by the secretary, and ask for
a second.

MEMBER WHI TE:  Second.

CHAI RVAN HI LL: Motion made and seconded. All
those in favor, say aye.

(Chorus of ayes.)

CHAI RMAN HI LL: Al those opposed?

(No audi bl e response.)

CHAI RMAN HI LL: Mdtion passes, M. My.

MR MOY: Staff would record the vote as 5-0-0.
This is on the notion of Chairman H Il to approve the
application for the relief being requested. Seconding the
notion, Ms. Wiite, also in support, M. Turnbull, M. John,
and Vice Chair Hart. The notion carries.

CHAI RMAN HI LL: Okay, great, thank you, everyone.

MR, MOY: Thank you, M. Chairman. The next case
application is No. 19804 of 716 Upshur LLC. M. Chairman,
there's a request for a special exception under the

residential conversion provisions to Subtitle U, Section
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320.2. This would construct a three-story rear addition and
convert the existing principal dwelling unit to a three-unit
apartnent house, RF-1 zone, at 716 Upshur Street Northwest,
Square 3135, Lot 91.

CHAIRVAN HI LL: Al right, great. If you could
pl ease i ntroduce yourselves, fromny right to left.

MR BU: M nane is Joseph Bui. | live at 728
Upshur Street Northwest.

CHAI RVAN HI LL: Bui ?

MR BU: Bui, B-UI.

CHAI RMAN HI LL:  P-U1I.

MR BU: B, |ike boy.

CHAI RVAN HI LL:  Ckay.

MR, VORA: Hi . My name is Amt Vora, the owner
of 716 Upshur LLC and the property.

MR. TEASS: Good afternoon. My nane is WII
Teass, a principal with Teass Warren Architects, representing
t he applicant.

MR,  JONES: Yes, good afternoon. My nanme is
Tinmothy A Jones. | am the Advisory Neighborhood
Commi ssi oner for single nenber 4C08, which enconpasses the
subj ect property.

CHAl RMAN HI LL: Hi, Comm ssi oner Jones. Sorry
you' ve been here this |long, but you hung in there. Oh, we

have soneone else. That's all right, please --
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MS. FRANCI S: Yes, ny nane is Patricia Francis,
and | live at 714 Upshur Street Northwest. |[|'mthe nei ghbor
to the 716 property.

CHAI RVAN HI LL: Okay, so you're imedi ately next
door ?

M5. FRANCI S:  Yes.

CHAI RVAN HI LL: Okay. M. Teass, | guess you're
going to be presenting to us?

MR TEASS: Yes, sir.

CHAI RVAN HI LL: Ckay, M. Teass, and is it M.
Vora? You're the property owner?

MR. VORA: Yes, that's correct.

CHAl RMAN HI LL: Then M. Bui, you're here in
support, opposition?

MR, BU : Qpposition.

CHAI RMAN HI LL: Okay, and Ms. Francis, you're al so
here in support or opposition?

M5. FRANCI S: Qpposition.

CHAI RMAN HI LL: Okay, so we'll be taking support
and opposition a little bit later, so if you could just go
ahead and sit on back there, and we'll call you up. The ANC
i s always a party, M. Comr ssioner, so you can stay here and
go ahead and be presenting in the same way. | did notice
that you did file a letter on behalf of the -- that you did

vote in opposition to this, correct?
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MR JONES: That is correct.

CHAI RVAN HI LL: | guess what'll happen now,
Comm ssioner, is you'll have an opportunity to present, as
well, being the ANC, you're an automatic party to the
heari ng. They' Il go ahead and give their presentation.
You'll have an opportunity to cross that presentation if
there's any questions you have.

You'll also have an opportunity to give a
presentation, and then the applicant will have an opportunity
to cross those questions, as well. Then we're going to go
ahead and cone back to the applicant. The applicant wl]l
have an opportunity to provide any rebuttal, and then al so,
we'll do a concl usion.

| believe | got that correct, nore or |ess. So
M. Tondro's over there. He can let nme know if OAG is --
shifting seats left and right. OAG gets to hone and we
don't, huh? That's interesting. Comm ssi oner Francis, do
you have any questions about that?

MR. JONES: No, | don't.

CHAI RMAN HI LL: M. Jones, |'msorry, Conmm ssi oner
Jones. Comm ssioner Jones, |I'msorry. Then M. Teass, you
can go ahead and start. [|'ll put 15 m nutes up on the cl ock,
just so | know where we are, and you can begi n whenever you
li ke.

MR, TEASS:. Thank you.
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CHAI RVAN HI LL: Ch, M. Teass, just once again,

what |'d like to hear from-- primarily the Board would Ii ke
to hear, again, what you're proposing and the standard with
whi ch you're neeting the criteria for us to grant or deny the
request .

MR  TEASS: Under st ood. The project we have
before you today is |ocated at 716 Upshur Street, in the
Petwort h nei ghborhood. It is an existing row house that is
| ocat ed approxi mately m d-bl ock between 7th and 8th Street.
We've identified here as the subject property on Slide 2.
One thing that we've added, the underlay was part of the
original filing.

W' ve al so been keeping track of sonme nei ghbors
| etters of support, neighbors of opposition. Specifically,
the green dots represent letters of support; the red dots
represent letters of opposition. | would just like to
mention that we've encountered -- when we started the
project, we always encourage owners to go out and neet with
nei ghbors and wal k around and canvas the nei ghbor hood.

They had done so. Wthin the last seven to ten
days, the clinmate has shifted a little bit, so we're seeing
some nore nei ghborhood opposition. But | also think it's
rel evant to understand where sone of those folks |ived. The
subj ect property here, as | nentioned, is an existing

two-story with a cellar row house. It's one of simlar
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structures along the south side of Upshur Street. The
property to the east, which | believe is one of the
constituents that's here this afternoon, is the owner of that
property, Patricia Francis.

Then the neighbor on the other side, Tina
Wiitfield, signed a letter of support, which we've submtted
onfile. Both those properties have an architectural feature
at the rear. One is a porch that's open, the other is an
existing two-story franme addition. The aerial photo here,
I think, shows the pattern of devel opnent.

Specifically, | think this speaks to the nature
of the relief that we're seeking, in that ultimately, we're
| ooking for a special exception relief on a three-unit
conversion. W neet the m nimnum standard for | ot area, and
specifically, we are also seeking a waiver on the ten foot
rear addition rule.

One of the things | wanted to call your attention
toonthis slideis there is a pattern of devel opnent on the
sout h si de of those row houses where sone of those row houses
have been expanded in various states over the years. This
is some views of the existing structure. W are proposing
to maintain the rooftop architectural feature. W are
proposing to maintain the porch roof and really, the intent
here is for the property, fromthe exterior, to match what

it is today. The inages in the | ower right-hand corner speak
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to the condition of some of the rears. On the | ower
ri ght-hand corner, you can see the property all the way to
the east, at the alleyway, has got a fairly substantial rear
addition. Qur massing is generally governed by the depth of
that structure.

Whereas, you see it here -- it's about 56 feet,
and it's this structure, here. That's sort of inform ng sone
of the massing that we're proposing for 716, whi ch we t hought
was appropriate at the tine. The proposed structure is
hi ghlighted in green here. W will be providing two parKking
spaces in the rear.

W will be providing stairs that provide access
fromthose units to the rear to parking and to trash. Qur
bui |l di ng section speaks to the preservation of that rooftop
architectural feature and the preservation of the porch. W
are proposing a configuration -- you've got a cellar unit,
a ground floor unit, and then the third unit is the second
and third floors.

There will be a roof deck. W are proposing a
rear addition, and we're proposing some stairs at the rear
that lead out to the rear yard and to the parking area and
trash area. At the ANC s request, we went and visited with
the ANC i n August. They asked for some views fromthe public
right of way. | think there was sone questions about what

this would ook |like fromthe street. W' ve been foll ow ng
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t he gui dance, as set forth by the Zoning Comm ssion and the
Zoning Adm nistrator's office, in that we're maintaining a
three-foot distance back from the back side of that
architectural feature to mnimze any change to the street.

You can see there's a little bit of visibility of
the proposed third-floor addition, the potential roof deck
beyond, but overall, the inpact fromthe street is relatively
mnimal. These are the elevations. On the right-hand side
IS the street elevation, again, show ng the preservation of
that rooftop architectural feature, preserving the porch, and
then the partial elevation above is the portion of the
buil di ng that's added behi nd.

Then on the left-hand side is what we call the
garden el evation, which is facing the parking. W' ve chosen
to represent this as sort of the rear side of the row house
and have focused on a bay projection feature, just so that
we have a little bit nore visual interest on the rear, along
with the stairs that take you down to grade.

This is the el evation fromthe east side, show ng
the extent to which we're adding on to the third floor and
to the rear. W are proposing to do a cenentitious panel
wal | facing both neighbors. You' re seeing the privacy fence
and the stairs that cone down. The elevation facing west is
substantially simlar, interns of its material and nassi ng.

At that point, I'lIl try to keep my presentation relatively
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brief and, if there's any questi ons about the plans, be happy
to address them but | think that's where the case currently
stands. In terns of neeting the burden of proof, this is a
speci al exception case, so | think that there a nunber of
criteria that need to be net.

The first is that we -- the building height is no
nore than 35 feet. W're adhering to that regulation. The
regul ation for the fourth dwelling unit, and every even unit
thereafter, being an inclusionary zoning unit 1is not
applicable, as we're only three units. There is an existing
residential building on the property.

We do nmeet the mininmumarea -- there's in excess
of 2,700 square feet on the property now. W' re asking for
a wai ver on the ten foot rule. Technically, our projection
is 26 feet fromthe rear wall, the shortest rear wall of the
two adj acent properties, to the bay extension, so fromthe
rear wall to the west neighbor to the back face of our bay.

We shall not interrupt or inpede the function of

a chimey or solar panel. There's a chinmey to the property
to the west. Part of the letter of agreement with them --
it was submtted as an exhibit -- was related to extending

their chimmey. There's no solar panels on either property.
Then finally, the addition shall not have any adverse effect
on t he nei ghborhood. Qur contention is that we have a series

of simlar row houses that have very deep rear yards. In
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sone cases, those rear yards exceed 75 feet, so we are --
there's still plenty of access to light and air for adjacent
nei ghbors. Then finally, when viewed fromthe street or the
all eyway, we're not substantially visually intruding on the
pattern of developnent. | think fromthe street elevation
and fromthe rear elevation, | think that we're follow ng
those guidelines that were set forth.

CHAI RVAN HI LL: (kay, does the Board have any
questions of the applicant?

MEMBER WHI TE: Just two questions. Tell ne again
what the views are of the adjacent neighbors, what kind of
comruni cations you' ve had with them and whether or not
they' re okay with the 26-foot extension. Also, tell ne again
what type of arrangenent you have with the neighbor wth
respect to the inpact on the chi mey.

MR, TEASS: | will speak to the neighbor to the
west first, Ms. Tina Wiitfield. The applicant originally,
before we even got started with the project, reached out to
bot h nei ghbors. They spoke and reviewed sone early
conceptual sketches with the neighbor to the west. | think
that she's reasonably supportive of the project, signed a
| etter of support, also understood the inpact that the
proposed third-floor addition would have on the chi nmey and
understood the need for the chimmey on her side of the

property to be raised and was willing for the applicant to
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undertake that work, in terns of both the design permtting
and the construction. | wll actually, at this point --
because | did not neet with the neighbor to the east, M.
Francis, M. Vora did. | think 1'"dlike to turn it over to
himto characterize the nature of his discussions with M.
Franci s.

MR VORA: Hi, vyes. Before we started the
project, we kind of got a gauge of the immedi ate nei ghbors.
W did neet with Ms. Francis a few tines on her porch. It
was nyself, and | have a busi ness partner, Sima, who net with
her, talked to her. At that point, when we started the
application into the ANC, the position was no position.

To ny under st andi ng, what was conveyed to us was
that there was no support of it; there was no opinion. W
asked her if she would Iike to go on record, and she el ected
not to. | think sone of that has shifted in the last few
days, which is -- it happens. W've nmet on nultiple
occasi ons. Thank you.

CHAI RVAN HI LL: Ckay. Comm ssi oner Jones, you
have an opportunity to just ask any cross-exam nation
guestions of the presentation that was given by the
applicant. After that, you'll have an opportunity to present
your own testinony, in ternms of what you cane to tal k about.
Do you have any cross-exani nati on questions of the applicant?

MR, JONES: At this point?
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CHAI RVAN HI LL: Yes, at this point.

MR JONES: Sonething | just nmde note of, a
deeper yard yards are deeper, but that's the only one that
woul d extend back is the unit extending back as far in the
bl ock.

CHAI RVAN HI LL: "' m sorry. Conm ssi oner Jones,
your question is which?

MR JONES: (Sinultaneous Speaking) -- yards are

deep, but they have no structure that extends back what is

it the 26 feet that this structure wll extend back.

CHAl RMAN HI LL: Ckay. | would confirm that,
correct?

MR. TEASS: | woul d disagree. W do have a

structure, on the imge that's on the screen right now, in
the |l ower right-hand corner. | believe it's 712 Upshur has
a rear addition that extends back what we feel is a
conpar abl e di stance to what's being proposed. |1'd also |ike
to point out that's the nei ghbor that's in between -- she has
a deep nei ghbor on the east side, and then what is proposed
woul d be a deep nei ghbor on the west side, so there is --

VI CE CHAIR HART: M. Teass, you're tal king about
this property here that I'mcircling?

MR, TEASS: Yes, sir.

VICE CHAIR HART: So it's the one that's on this

si de?
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MR TEASS. Yes, sir. W're, again, inthe site
pl an view, you can see that.

VICE CHAIR HART: This one, here?

MR, TEASS: Correct.

CHAI RVAN HI LL: Comm ssi oner Jones, you have
anot her question in cross-exam nation?

MR JONES: No, just to follow up on the center
t hat doesn't extend back as far as the subject property wll
extend back. That's nore or |Iess |i ke appl es and pi neappl es,
not appl es and appl es.

CHAI RMAN HI LL: Would you li ke to ask any nore --
|"m just trying to -- it's just cross-exanm nation on what
t hey said. You get your chance now, as the ANC comnm ssi oner,
to present your testinony as to why you guys are in
opposition. Can | go ahead and put 15 m nutes on the clock
for you right now, as well? You can begin, then, whenever
you |ike for your testinony.

MR, JONES: Yes, okay. As indicatedinthe letter
chronicling the Comm ssion vote on it --

VICE CHAIR HART: | think you can bring the mc
over here. |If you could bring the mc closer, that woul d be
hel pful .

MR, JONES: (Kkay.

VI CE CHAI R HART: Thank you.

MR. JONES: In chronicling the circunstances that
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the Comm ssion voted, it was 4-2-2, four in opposition, two
abstaining, and two in support. Being in ny single nenber
district and a long-termresident of the nei ghborhood that
| knew the famly, the Carter famly, which was to the north
and the forner famly at 716, the Brown famly.

One had a famly of six, and the other had a
famly of five. So we took a vote. Petworth is a
nei ghborhood with single-famly hones and has one of the
fastest grow ng chil dhood popul ations in the city, so we're
going to need single-fam |y honmes up there that have not been
converted into nmulti-unit buildings.

It's like indicated in several l|letters received
from residents in opposition that is one of the primry
concerns, that it'll change the character of the nei ghborhood
from single famly to nulti-famly. Also, | have sone
background in the subject.

| ma graduate of Howard University with a degree
in economcs and a forner participant and al umus of Howard
Uni versity School of Business, where | took -- when we had
t he real estate and housi ng managenent curri cul umdevel opnent
program | took courses in property valuation from WIIiam
Har ps, now deceased, and Elijah Gerwin, U S. Arnmy West Point
graduate, who was an engineer. | think |I could speak upon
concepts of density and val uation, which |I addressed in ny

letter, which | docunented the Conm ssion's vote.
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CHAl RVAN  HI LL: Yes, we have the letter,

Comm ssi oner Jones. | think that it's very clear that you've
been here, and you're giving your testinony to the vote that
took place. | guess what |'ve been told is that the way that
the report would need to cone forward for us to give great
weight tois in a different format.

We didn't get that format, in order for us to give
It great weight. W technically can't -- I"mgoing to turn
to OAG now here just a little bit, the technicalities to how
we give or what the report is supposed to be, in order to
gi ve the ANC great weight.

MR. TONDRGC Yes, good afternoon, M. Chair. Yes,
| believe it is the witten report from the ANC that is
required to give themgreat weight. You can still consider
the testinony that the Conm ssioner provides.

CHAI RVAN  HI LL: W can still consider the
testinmony that the Conm ssioner's providing, but we are not
able to give it great weight because it is not given to us
in the formof a report fromthe ANC, correct?

MR, TONDRO.  Yes.

CHAIRMAN HILL: It's a bit of atechnicality, but

MR, JONES: Could | address that comment? It's
extenuating circunstances, which | addressed in ny letter,

that the Conm ssion has a 48-hour internal policy, which
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precluded ne presenting -- that being put on to the Form
1029, which | believe is the nunber of the ANC reporting
form

CHAI RVAN HI LL: Okay. | was just kind of pointing
out, Conm ssioner Jones. The opposition that you all have
had, or that you had at the -- you said the vote was 4-2-2
I n opposition. It was in opposition -- we're | ooking at the
different regulations, interns of howthis can or can't neet
the criteria for us to grant this. The reason that the ANC
was opposed to this, was it -- can you clarify a little bit
for me as to why the ANC nenbers were opposed to this
proj ect ?

MR JONES: | think |I previously stated, as far
as changi ng the character of the nei ghborhood. Qher enmails
|'ve received and interviews conducted with residents in the
nei ghbor hood, the Upshur Street comercial district is
becom ng noted for a restaurant scene and whatnot. Qutsiders
are comng into the nei ghborhood and taking parki ng spaces,
whi ch puts pressure on the valuable parking spaces that
currently exist in the nei ghborhood. Al so, the character of
t he nei ghborhood, which | think |I nmay be regressing and
stating that again

CHAI RMAN HI LL: That's okay, so the character of
t he nei ghborhood is the one that they seem to focus nost

upon.
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MR JONES: Right.

CHAI RVAN HI LL: Does anyone have any questions for
t he Comm ssi oner ?

MEMBER TURNBULL: No, | don't have any. | wanted
to get back to the applicant, but | can wait.

VI CE CHAIR HART: | did have one question. | want

to make sure | understood this, too. In the email that you
sent M. Jones, you did say that there was reduced -- it was
one about parking. | was trying to understand that. Were

Is that? There was sone issue about parking, as well.

MR,  JONES: Yes, there was. | thought | just
stated that. The Upshur Street comercial corridor is
becom ng a --

VI CE CHAI R HART: No, actually, in particular,
what |'m asking is are you saying that the units that are
here woul d cause nore inpact on the parking? That's what
you're talking about, not all this other stuff that's
happening in the neighborhood. | understand that. You're
saying that in total, all of that stuff is inpacting it, but
this is also inpacting that.

MR. JONES: That is correct.

VI CE CHAI R HART: Ckay, thank you.

CHAI RMAN HI LL: Does the applicant have any
guestions in cross for the presentation that was gi ven by t he

ANC?
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MR TEASS. | think just one question to the ANC

comm ssi oner was did the ANC undertake a vote of support for
t he application?

MR. JONES: The notion that was -- as stated in
ny letter, the letter of support was i ntroduced by the chair,
but the Conmm ssion and najority vote voted in objection to
that, which was opposition to the project.

CHAIRVAN HI LL: Ckay. I'mgoing to turn to the
O fice of Planning.

MS. ELLI OTT: Good afternoon, again, Brandice
Elliott, representing the Ofice of Planning, and | have the
pl easure of sitting in for Stephen Mrdfin today, who is
going to owe nme future favors.

CHAI RMAN HI LL: That was a very |l ate day for him

M5. ELLIOIT: The Ofice of Planning is
recommendi ng approval of the requested special exception and
the waiver for the rear addition. Just to provide a little
bit of background regarding our anal ysis, these are actually
fairly large lots. They're about 1,000 square feet |arger
than required by mninum standards, so as a result, we
t hought that the proposed addition would not result in |oss
of light and air to adjacent properties because they do tend
to have fairly large rear yards. They benefit from being
| arge lots. There would be no wi ndows or openings on the

sides of the structure, so it would not intrude upon the
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privacy of adjacent properties. The third story addition
woul d actual ly be partially obscured by the existing dorners
on the front facade, and then set back a few feet, so that
actual ly preserves sone of the character on the front facade
because it would not be as visible fromthe front street.

Then in terns of the alley, the addition is,
al t hough slightly |l arger, maybe by a couple of feet, than the
exi sting addition that was spoken about to the west, it is
kind of a mx of various additions. So because it is not --
not everything has the sanme rear wall. It is sort of fitting
within the existing random pattern of rear additions al ong
the alley.

In addition, the property -- the devel opnent is
providing two parking spaces, which is required for the
nunber of units that would be provided in the conversion
| " mhappy to answer any questions you have, but 1'll go ahead
and |l eave it on that note.

CHAI RMAN HI LL: Does anyone have any questions for
the Ofice of Planning?

MEMBER TURNBULL: Yes, M. Chair, | do.

CHAI RVAN HI LL:  Sure.

MEMBER TURNBULL: Part of the problem M.
Elliott, when we get into this, is that | think a lot of the
nei ghbors are obviously not architects or engineers and

understand these plans fully, so they suddenly find
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t hensel ves | ooking at sonething that they don't really
under st and. They're getting a formletter to say they're
ei ther in support or have no objections, but there's nothing
that really says that they're objectingtoit. |It's kind of
| i ke a fuzzy kind of formthat they get froman applicant.

There's also a nonunental stair on the one
property that Ms. Francis to the right. It's a huge stair.
It's got to be an inpact on the privacy of her. If | was
living there, | would be objectionable to it. It's
ridi cul ous.

It's an affront for anybody who's going to be
there, and she's going to have to | ook up at peopl e goi ng up
and down the stair, in addition to the fact that she's now
sandwi ched between two buil di ngs, which she's the ice cream
with the wafer on either side. | guess | would think that
she's really inpacted by this. Her light and air is down on
bot h si des.

| guess what |'mconcerned about is that when we
| ook at these things, yes, it has a deep lot, but there is
al so a concern about the nei ghbor who has to live with this.
Even t hough there's no wi ndows, it does inpact |ight and air
to her property. | don't know how M. Mrdfin | ooked at that
or what, but obviously I'"mputting you on the spot by asking
t hat . To nme, it seens like that would be one of the

guestions that | would want to really know about. Dd OP
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really | ook at that and | ook at the conditions of what this
nei ghbor's going to have?

MS. ELLIOTT: | am not aware of the background
regardi ng the outreach with the neighbors, sol can't really
speak to the applicant's efforts in that regard. | think
privacy, in general, we generally |ook towards the actual
built -- the massing of the structure, so in this case,
because no wi ndows were being provided along the sides, we
sort of thought that preserved the privacy of the nei ghbors,
but | acknow edge that you've nade a point regarding the
stairs. | think that if the applicant -- it is the
applicant's responsibility to do that outreach with the
nei ghbors and to address their concerns. | think that's
probably a reasonable thing to follow up on.

MEMBER TURNBULL: Thank you.

VICE CHAIR HART: 1|'IlIl also add to that, as well.
There is a third-floor balcony that's being proposed, as
well, that will also cause the issue about privacy to be a
concern. That wasn't a question. Sorry. | also had a
guestion about -- not question. | was concerned about the
very long stairwell, as well. The stairway, it seens -- it's
al nrost 25 feet long, which is a very long way in the back.
| didn't know if you had -- actually, this would be a
guestion for you, M. Elliott -- just thought about that.

Wul d you think that there woul d be screens or sonething on
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the balcony on the third floor? Currently, there's just a
kind of a railing, | guess, that's around it.

M5. ELLIOTT: | think | would have to defer to the
applicant regarding the material because it does appear to
just be a guard rail. You're talking about the deck?

VI CE CHAI R HART: Yes, or actually the third fl oor
or the deck on top. Because there's a balcony on the back,
on the rear, that is not -- what do you call it? Wile it's
not all the way out to the sides, it still is sonmething that
you can | ook down on t he next-door neighbor, Ms. Francis, or
the other side. M. Teass, do you have a --

MR, TEASS: | do. | think that -- I'mgoing to
call your attention to the |ower photograph here, on the
| ower right-hand corner, that shows the exi sting property and
t he presence of both a deck porch at the ground floor and a
deck and a porch at the rear porch.

| would argue that the degree of privacy is
essentially unchanged because you have the opportunity for
sonmeone who lives in that structure right now to go out on
their second-story porch and | ook down onto the yard. I
think that's a prevalent pattern along that block, in that
there is atradition, not just in this block, but throughout
the city, of having these porches that -- it's part of |iving
in the city. You understand that you're going to have

nei ghbors, and you're going to have neighbors in close

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP P PP R
oo A W N b O © 00O N O OO d W N P+~ O©O

263

proximty, and sone of those nei ghbors are going to be able
to | ook over a privacy fence. W are proposing a stair. The
stair, as you're seeing here in the elevation -- these are
drawi ngs that were presented to both neighbors, so it wasn't
j ust people show ng up at the door and knocki ng and aski ng
to sign a letter.

Copies of the drawings were brought with them
Again, | won't speak to the specifics, because | was not
there, but | think that in terns of the privacy issue, it's
really -- at the end of the day, it's not dissimlar to
what's there now, in ternms of having a second-story porch.

VICE CHAIR HART: |Is there a deck on top of the
roof now?

MR, TEASS:. There is not a deck on top of the roof
now.

VI CE CHAI R HART: Are views currently -- I'm
| ooki ng at Page 7, which is the roof plan. Wat | think I
understand it -- I'msorry; I'mlooking at -- | don't know
what this exhibit is. I'msorry. Exhibit 38-A Can you go
to the roof plan for this, wherever that is? This is Roof
Plan 15, Page 15. Wat |'mtal king about is this area here,
which is the neighbor. That's their back, and this is the
roof deck. So at some point, they'll be able to | ook out,
over into the little court that's there. That condition

doesn't happen now. You just asserted that it's unchanged
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fromwhat the existing condition, and that's not the existing
condi ti on. So it is a little bit different than what is
currently there. | didn't knowif -- what you or M. Vora
were proposing for the roof to protect the privacy of the
nei ghbor to the east. | think it's east.

MR TEASS. First of all, 1'd Iike to apol ogi ze.
We al so have the bal cony. W do have a bal cony at the third
floor, which is |ocated here, and you're seeing the stairs
bel ow. | m sunderstood the question.

VICE CHAIR HART: Let's tal k about both things.
The m sunderstanding is noted and under st ood.

MR. TEASS: Currently, what's proposed is a
parapet that runs al ong the east property line. That parapet
would function as a guard rail. There would be an
opportunity for soneone standing here to peer over and | ook
down.

| think that if it was an issue -- if we had heard
that it was an issue of concern fromthe neighbor, there's
ways to redesign that upper |evel roof deck, such that there
would be no visibility fromthe roof deck to the adjacent
nei ghbors, really, on either side. We have set that roof
deck back. So we've got our guard rail here that's in excess
of 18 feet fromthe rear face of the building, and we're al so
setting back inthe front of the street fairly substantially.

VI CE CHAI R HART: Ckay.
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CHAI RVAN HI LL: M. Teass, as far as the |ong

stairwell, |I've seen several stairwells with deep |lots that
are simlar in nature to this, but how cone you chose this
kind of stairwell, or stairway, | should say?

MR, TEASS: The issue is that under traditional
circunstances, you mght enploy a spiral stair. A spiral
stair is not a permtted neans -- it's not a permtted stair
outside of a dwelling unit when you have a nmulti-dwelling
unit property, so in order to have a stair, it has to neet
the stair criteria.

It could be redesigned so that it projects |ess
than it does currently, interns of a series of sw tchbacks,
but I think we were also trying to preserve light and air for
t he subject property, too, in ternms of not putting a stair
in front of the windows at the living areas at the ground
fl oor and the second fl oor.

CHAI RMAN HI LL: Ckay, does the applicant have any
guestions for the Ofice of Planning?

MR. TEASS: Not at this tine.

CHAI RMAN HI LL: Commi ssi oner Jones, do you have
any questions for the O fice of Planning?

MR,  JONES: Yes, | woul d. Dd the Ofice of
Pl anni ng take the denographics of the neighborhood into
consideration in forrmulating their decision?

MS. ELLI OTT: Commi ssioner, the Ofice of Planning
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conducts its review based on what the regulations require.
There is no specific requirenent related to denographics.

MR JONES: So | guess the answer is no, so that's
sonething that is not taken into consideration. That being

MS. ELLIOIT: |'"'m sorry, Comm ssioner; | would
add, though, that this is why there is a public process,
t hough, and why the i nput of the ANCis so valued during this
process. Because you do have a greater pul se on what's goi ng
on in the community. Since the ANC is also -- can also be
a great weight, this is sort of the opportunity to provide
t hat i nformation.

MR. JONES: That information has appeared in the
press, so | don't know why it seens |like -- you should be
depending nore so on the ANC to stay inforned on what's
happening in the city if you are a resident and you are an
enpl oyee of the city.

CHAI RMAN HI LL: Comm ssi oner, do you have anot her
guestion for the O fice of Planning?

MR. JONES: The only other question what | had
woul d be the hub which they would spin upon.

CHAI RMAN HI LL: Say that one nore tinme, sorry.

MR, JONES: They revolve around that, the
characteristic of the nei ghborhood.

CHAI RMAN HI LL: | guess the question that | even
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had, at one point, also, was just the O fice of Pl anni ng does
take the character of the neighborhood as part of the
regul ations. You all did do that in your report.

M5. ELLIOTT: Sure. | think in the case of OP's
review, the character of the neighborhood is sort of -- it's
areviewof the built environnent. So we don't get into the
details, necessarily, of who's going to be living in those
units, but in terns of maintaining the physical character of
t he nei ghborhood, that is certainly a bulk of our review
In this case, because the structure is being largely
mai nt ai ned, and then the addition, the third-story addition
i's somewhat obscured from street view, we felt that was
considered with this --

( Si mul t aneous Speaki ng)

CHAI RMAN HI LL: Ckay. Any nore questions,
Conmi ssi oner Jones?

MR, JONES: So you take the -- in the character
of the nei ghborhood, you are defining in what sense?

MS. ELLIOIT: As | stated, we're sort of -- we're
| ooking at the built environnent, the existing structures
that are on that block, what they 1look 1like, the
architectural elenents. That's what OP is reviewing, in
terns of character

MR, JONES: Maybe | probably should have asked

what is considered planni ng because not only do you have the
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architectural character, you have the human el enent of the
comunity, as well. It seens to ne with a nei ghborhood t hat
has t he fastest grow ng chil dhood popul ati on, that seens |i ke
there's a need for nmaintaining theinventory of single-famly
houses. Because like | was indicating before, there's a
famly on one side with a famly of five, and the ot her one,
ot her side, is siX.

I f you have a fast grow ng chil dhood popul ati on,
you need to enhance the demand for single-famly hones, not
one unit, two-bedroom apartnents. If you're planning --
maybe | pl ayed t oo much basebal I, but | was al ways taught the
best way to hit a curve is swing ahead of the curve.

CHAI RMAN HI LL: Ckay. s there anybody here
wi shing to speak in support? |1Is there anyone here w shing
to speak in opposition? |If you could please cone forward.
Have you all been sworn in, also? |f anybody here who hasn't
been sworn in, if you could please stand and take the oath
adm ni stered by the secretary, over here to the left.

MR, MOY: (Good afternoon. Do you solemly swear
or affirmthat the testinony you' re about to present is the
truth, the whole truth, and nothing but the truth?

(Chorus of ayes.)

MR, MOY: Thank you.

CHAI RMAN HI LL: Wbuld you all cone forward?

MEMBER TURNBULL: Comnmi ssi oner Jones, do you t hi nk
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the ANC can submt a fornal letter to the BZA?

MR. JONES: The current chair is out of town for
si X weeks. That could be done, but it would have to be as
the vice chair versus the chair.

MEMBER TURNBULL: | was just curious whether or
not a formal record could be submtted.

MR JONES: Ckay.

CHAI RVAN  HI LL: Could you please introduce
yourselves fromny right to left?

MR BU : Joseph Bui, 728 Upshur Street.

M5. T. FRANCI S: Tanya Francis, 714 Upshur Street.

MS. P. FRANC S: Patricia Francis, 714 Upshur
Street.

CHAI RMAN HI LL: |I'msorry; what were both of your
addr esses?

M5. T. FRANCI S: 714 Upshur Street.

CHAI RMAN HI LL: GCh, you're both there?

M5. T. FRANC S: W' re roonmat es. This is ny
not her .

CHAI RMAN HILL: | just got alittle confused, but
t hank you. Each of you will get three mnutes to present for
your testinony. M. Bui, where do you live, M. Bui, in
relationship to the project?

MR BU: |If you re |looking at the green house,

let's see, on -- for ne, it's on the left side, |I'm the
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second house in. Yes, that one. | actually also have --
many of the neighbors uploaded statenents to the website.
| collected a few nore |last night, and | rmade 12 copi es.

CHAI RVAN  HI LL: You can give those to the
secretary.

MR BU: Should | do it afterwards?

CHAIRVAN HI LL: You can give it to himnow. M.
Moy, while | have little -- M. Hart, could you just put a
mark on which M. Bui is there?

VI CE CHAI R HART: \What ?

CHAI RMAN HI LL: Can you touch -- which one is M.
Bui? Oh, M. My, | don't have one of these things where you
get to scribble on anything.

VI CE CHAI R HART: Noted, M. Chairnman.

CHAI RMAN HI LL: Al right, M. Bui, go ahead and
you can start whenever you like.

MR BU: | just want to say that | support our
Commi ssioner in his stressing that the denographics in this
nei ghbor hood are | eani ng towards needing nore single-famly
honmes and fewer units. There are many, many snall units that
are becomng available in this neighborhood very quickly.
There is, down the street, a new building that will have ten
units at Tinber Pizza, which is about 60 feet west of where
this draw ng ends. Across the street from that, they're

bui | di ng anot her ten-unit condo buil ding above what used to
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be Kilroy's C eaners. It's going to replace that. There
won't be a dry cl eaner in the nei ghborhood anynore. Directly
across the street fromny house, there were just eight units
put in, in split-level row houses, replacing a church. Past
t hat were another eight split-level, two units per row house
put in. Al of these are -- they're usually two, sonetines
they're listed as three bedroom but they're pretty small.

And what |'ve noticed is that a couple will nove
in, and they wll have a child, and they will nove out.
That's happened several tines in the Upshur Row ones, which
are the second set of four. The first set was just conpl eted
| ast year, so that hasn't quite happened there yet.

There's lots of units for two people, two adults
or groups of adults, but there are not many single-famly
units left in this area, if you look at this intersection
around it. There's even nore construction going on across
the street from where the church was. They're putting in
nore split units. Then, actually, | just found out that
Philips Shoe Repair, next to Kilroy's C eaner, is owned by
an LLC and will alnost certainly be replaced with nore
condom ni um uni ts.

So there's a lot of small units going in, but
there aren't that many single-famly units. In fact, no
single-famly units are being built, so we're just repl aci ng

single-famly units with nore and nore split-up units. I

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P P PR,
oo A W N b O © 00O N O O W N P+~ O©O

272

feel very sorry for the neighbors, particularly Ms. Francis
and Ms. Francis, who are going to be boxed in by this. M
mai n obj ection, however, is that this doesn't need to be
three units, maybe two units would be acceptable. These
two-unit flips have been fine, as far as | can tell fromthe
devel opers. They keep doing them It's not a profit issue.

| don't imagine these units wll be priced any
nore affordably than a two-unit building. If | had ny
choice, | would say keep it a single-famly unit, mybe go
back the full extension. | agree that the extensions on the
yards are -- well, actually, to say that they're arbitrary
isn't even correct.

What's been colored dark here, that sticks out
fromthe back of all of these properties, with the exception
of the two on the end and t he one next to m ne, east of m ne,
those are all, actually, wooden porches, or sone of themare
-- they' re wooden-franed structures. They're not brick. The
one that's sealed in, ny neighbor's, is a wooden structure
with very old siding on it.

The ones that have been extended are just the two
on the ends. There is a flat brick line all the way across.
Everything else is just a wooden extension that has been
built over time. |, personally, think that those actually
were in the original buildings, so |l don't consider those --

| would have to | ook at plans, but | don't think those were
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actual ly new. Sonme peopl e have changed them or renovated
them Anyway, that's ny statenent. | think the character
of the nei ghborhood has been single-famly hones, and | hope
it can stay that way. Ilt's why it's a desirable
nei ghbor hood. Thank you.

CHAI RVAN HI LL: Ckay, do you have any questions
for the w tness?

VICE CHAIR HART: M. Bui, you are both against
the extension of the building and the nunber of units?

MR BUI: Yes, and |'m unaware, but doesn't the
roof construction --

( Si nul t aneous Speaki ng)

VICE CHAIR HART: Yes, it does --

MR BU: |I'magainst all three.

VI CE CHAI R HART: Ckay. | just wanted to make
sure that | understood that because sonetines, people are
kind of like |I'm not against the nunber of units, but I'm

agai nst the --

MR. BUI: Some of the letters | submtted are
specific. | eventually wote aformletter to make it easier
for people. MW formletter, if you |look, has, actually --
| kept themin the sane order to be, not necessarily fair,
but just to be -- | actually have support, object -- or do
not object, which is what the original formletter passed out

by the devel oper said, and | al so have object.
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Then | have an additional section for nore
comments. You'll see, inthe three that |I gave in today, and
I n sonme of the ones that people uploaded, they have witten
extensi ve comments, such as one nei ghbor objects to the pop
back, but does not m nd the pop up because he felt the sight
| i nes were okay. The nei ghbors have different opinions about
different things. They're pretty uniformy against three
unit.

It's not actually a question of increasing
density, | think, as much as it is providing space for nore
famlies to nove in and not feeling that these units are big
enough for a famly that can afford themto choose to nove
into. | mean, these are not cheap units. They're not going
to be affordabl e housing. The people who nove in there are
going to want to have a bedroomfor the adults and multiple
bedroons for children.

VI CE CHAI R HART: Thank you.

CHAI RMAN HI LL: Ms. Francis, |'mgoing to give you
three minutes, M. My, on the clock, please. You can begin
whenever you like.

M5. T. FRANCIS: Ckay, so yes, we are right next

to the 716 property, and | am opposed to it because of the

size and the magnitude of it. | echo the statenments made by
this gentleman and by M. Turnbull, thank you, because we
literally will be boxed in. Currently, when you conme out of
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our back door and go down the steps, there's about 10 to 12
wooden steps. If | take five steps each way, | can see the
nei ghbors' yards. The structure, as planned here, wl
obstruct that view conpletely. |'"d be looking at a brick
wall, I think you' d say, so that's the reason why I'mnot in
favor of this project. If they were to scale it back and
just turnit intoatwo-unit place, that woul d be | ess peopl e
and, of course, it would not add to the traffic probl emthat
we al ready have.

We actually have traffic on Upshur Street now.
| want to say, respectfully, I"'ma little disappointed that,
| believe, the Ofice of Planning, that you' ve al ready given
a prelimnary approval without talkingto the residents. |'m
curious as to how you can give a prelimnary --

CHAl RMAN HI LL: Ms. Francis, the Ofice of
Pl anni ng, they go through how they do their analysis wth
regards to the different criteria for the approval, as we do,
as well, which is found in U320.2, and then also in X-901,
within the regulations. The Ofice of Planning does think
about the people around them when they nake their
recommendat i ons, but that is just their recomrendati on.

Then their reconmmendati on cones here before the
Board, and then we hear testinony from the ANC We hear
testimony from nei ghbors, and we hear testinony from the

applicant, so that's what the process is. Pl ease keep on
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going. | interrupted you, so please keep on going.

M5. T. FRANC S: | can accept that, but just a
three-apartnent unit in the mddle of two row houses, it
sounds crazy because it is crazy. Qur air and our view, all
of those qualities would be affected. So while we may not
be affected financially, our quality of [ife of living in a
single-famly neighborhood will be dramatically affected.
That is the only reason why we're opposed to the project at
Its magnitude. |If they scale it back, then it woul d be okay.
But a three-unit apartnment going up and goi ng back, we woul d
literally be boxed in.

CHAI RMAN HI LL: Ckay. Does anybody have any
guestions for the w tness?

VI CE CHAI R HART: Ms. Francis, thank you very nuch

for comng in, and M. Bui, as well, and Ms. Francis, as
wel | . | just had one curious -- one question about the
buil ding that's actually just to your -- that's east of you.

Not on the west side, not where this project is, but the
bui l di ng on the other side. That building is already noving
-- is already back -- it has an extension behind it.

M5. T. FRANCI S: It has a small wooden deck
It's not anything --

VI CE CHAI R HART: No, but it's already farther
back behind -- farther than your house is.

MS. T. FRANCI S: Correct, but it's not 26 feet.
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VI CE CHAI R HART: When did that happen? Was that

sonet hi ng t hat happened -- |I'mlooking for it happened in the
| ast 15 years, or it's always been that way, and | just
didn't know.

M5. T. FRANCI S: | don't renenber.

M5. P. FRANCI S: It's always been --

VI CE CHAIR HART: You have to hit the button.

MS. P. FRANCI S: ' msorry.

VICE CHAIR HART: [|t's okay.

MS. P. FRANCI S: Yes, the house that you're
referring to has al ways been that way, to ny know edge, and
|"ve lived in the nei ghborhood for nore than 60 years.

M5. T. FRANCI S: You' re tal ki ng about that part,
the brick part?

MS. P. FRANC S: The Warren House, yes, that
ext ensi on was al ways there.

VI CE CHAI R HART: Ckay. | was just curious.
Sonetinmes they've been there longer; sonetinmes they're a
fairly newthing. | was just trying to understand what that
-- how long it had been there. Thanks.

CHAI RMAN HI LL: Okay, Ms. Francis, you'll al so get

three mnutes, as well, to speak whenever you like.
M5. P. FRANCI S: kay, thank you. Thank you
very much. As was stated earlier, | did neet M. Amt and

M. Sim. They did cone around and tell nme of the plans that
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they had for this project earlier this year. Both ny
daughter and | told themthat we were opposed to it. W did
not doit inwiting, but we did neet with themtwo or three
tinmes on the front porch, and we told them that we were
opposed to it, and we told them why. Basically, we're
opposed to it because we woul d be dwarfed and sandw ched in
between the property that's already there on -- that's
al ready been converted, and then the new property that
they're proposing would certainly interfere with our air and
our light.

Al'so, it drastically changes the character of the
nei ghbor hood, as was stated earlier. There's no shortage of
avail able apartnents in Petworth at this tine. The
constructi on boomthat we've over -- going through i s al nost
overwhel m ng, at tines. You can't even get up and down the
street during the day, the traffic, for all the construction
that's goi ng on.

For Upshur Street, this street is a street that
we have the bus, the Metro bus. The obstruction for the
traffic during the construction period at thistine, with the
problems that we also have with trying to find a suitable
par ki ng space, just thinking about it is al nost overwhel m ng.
| f the proposed project -- it extends too far because as the
diagrans had illustrated, there are other properties, ol der

properties, that have been extended, but none of the
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extensions is as far as the new property that is being
pr oposed.

CHAI RVAN HI LL: Ckay. Does anybody have any
questions for Ms. Francis?

MEMBER WHI TE: Yes. This aspect of the project
does kind of nmake ne -- |I'm not quite there in being

confortable with doi ng a 26-f oot pop back for this particul ar

project. | still have to go through the analysis. But |I'm
kind of on board with M. Turnbull, in terns of them being
boxed in, in a sense. | still have to go through the

analysis. Did you have any di scussi ons about maybe Pl an B,
in ternms of what you would be willing to work with? You said
maybe reducing the units, pushing -- not going back as far.

M5. P. FRANCI S: As far. W've had -- not a
| ot but there have been other conversions 1in the
nei ghbor hood, but none of them have been the single -- the
row houses that we have lived in. In fact, the house to the
right of me, that's been converted. The bottom unit is a
separate unit than the top part, so that's two. Wat he's
proposing on this side is for three. If he had sone kind of
a plan, maybe for two units, as opposed to three, and the
extension that he's proposing on the back, it's too |ong.
It's nmuch too deep.

MEMBER JOHN: Ms. Francis, | have a question for

you. So if the devel oper went back ten feet, which he could
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do by right, would that be sonething that you could |ive
with? By right, he can go back ten feet without comng to
t he BZA

M5. P. FRANC S: It's possible. | think that's
sonething that we could certainly take into consideration.

MEMBER JOHN: | just wanted you to know that he
could go back ten feet wthout -- yes.

CHAI RVAN  HI LL: Ckay, anybody else for the
W t nesses? (kay. Thank you all very nuch. Thank you.
Thanks for waiting around this long, too. M. Teass, if you
could throw up, again, just sonething that shows the
extension. Right. Can you kind of show nme around where ten
feet would be? |I'mjust kind of curious how back you can go
anyway, by right. You're going back 26.

MR. TEASS: Correct. The 26 feet is measured from
this point. This 1is our understanding of the zoning
adm nistrator's interpretation that if you have structures
on either side, it's ten feet fromthe shall ower of the two,
not the further of the two. And that, because this is an
uncover ed porch, as opposed to an addition, we'd be nmeasuring
fromthe rear wall here.

So the 26 feet is fromthis point, out to the
furthest point of the bay. Ten feet woul d probably put that
inline with what is appearing to be an addition or porch on

two properties over here. Just visually, that m ght be where
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the ten foot extent m ght be. So it's still shy of what
happened at 712, but still obviously creating an edge for the
nei ghbor at 714.

CHAI RVAN HI LL: Agai n, just curious, are those the
t wo- bedr oom' t hr ee- bedr oom uni t s?

MR. TEASS: They're one bedroomdens of the cellar
and at the ground, and then it's a three bedroom den at the
upper |evel.

CHAI RVAN HI LL: Three bedroom den at the upper
level. OCkay. So it could be famly units.

MR, TEASS: | would certainly posit that. | could
go on, but I won't.

CHAI RVAN HI LL: There's been a | ot of discussion
about character. Character is analyzed in a variety of ways.

One of themis that some of the units that are going to be

here are fam|ly units, so you'll get nore famlies there, as
well. Again, the criteria that we | ook at is under U 320. 2,
and then X-901. Does the Board have any -- |I'msorry. So

now, since we've had cross and testinony, the applicant w ||
have an opportunity to give rebuttal against any of the
testinony that has been given. Do you have any rebuttal to
give, M. Teass?

MR, TEASS: No.

CHAI RMAN HI LL: kay, there you go. So then

usual ly, there would be cross-exanm nation to rebuttal from
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any of the parties, but since there wasn't any rebuttal
there isn't any cross-exam nation. Do you have any cl osing
you' d |like to nmake?

MR, TEASS: Could | take a nonment to confer with
nmy client?

CHAI RVAN HI LL:  Sure.

MR. TEASS. Apologies; I'"'mready to --

CHAIRVAN HILL: That's all right. W're back.

MR TEASS. | think that in conclusion, I'll keep
it relatively short. |1've discussed this wth the applicant.
We reached out early on in the process and felt |ike we had
a reasonable project. W were a bit surprised in the |ast
ten days, in terns of the nei ghborhood reaction, particularly
since we'd already made two trips. W' ve gone through al
the various notifications and outreach with regard to the
extent of neighbor opposition. So I think that we're just

alittle bit surprised at the extent of it, at this stage.

CHAI RMAN HI LL: Ckay. | don't know where the
Board is. | don't think this is going to be as easy as |
t hought it necessarily was going -- | didn't know where we
were going to get. As far as what -- | don't understand

necessarily what the light and air i ssues are to the nei ghbor
to your -- to the east, the Francis, the two | adi es naned
Franci s.

Al so, though, | do want to kind of -- well,
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anyway, if this were to pass, then the Francis' could
probably go all the way out and your building could get a l ot
bi gger, just to kind of nake sone weird observation. So,

don't know. | would have |iked to have talked to M. Mrfin,
| guess, alittle bit, interns of how-- | guess he coul dn't
stay with us this |ate. Was he here today, or no, you just

M5. ELLIOIT: | believe today is a holiday.

CHAI RVAN HI LL: Ch, gotcha, right. See, | was
invited to things, too. | would want to see a shadow st udy.
Maybe you can go back out, then, and talk to the nei ghbor
next door and naybe explain what their options mght be if
this were to pass or not.

Because then, if you go out as far as you get to
go out, and that other building is already as far out as they
get to go out, then you're just filling in the gap. That's
just me. Shadow study; | just want a shadow study, | guess,
because | want a shadow study between what the ten foot is,
and then what the 26 foot would be, the by right versus the
what ever. Anybody el se?

MEMBER TURNBULL: M. Chair, |I'mjust |ooking at
Drawing 10 of the applicant's subm ssion, which shows an
el evation of the side. That's what the applicant would --
that's what the Francis' would be |ooking at. They've got

that huge stair. They have this big blank wall.
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| just think it's out of scale for what -- it's
huge. | just think it is -- | think they need to go back and
redesign it and neet with the neighbors. | think they owe
that to -- | nmean, | can't support this right now | think

| just see that this needs to be refined. This needs to be
nore sensitive to the house next door. | think they need to

develop a little bit nore architectural ingenuity on howto

nmeet a house that's that nuch snmaller. | think we're tal king
about context, and we're tal king about light and air. | just
don't think they've -- | don't think they've net the test,

the variance test to be able to do this.

| think the light -- there is Initiative E. |If
| think the shadow studies will -- I'"m not sure which is
north here and which is south. 1'd have to go back and | ook

at the drawings. But to ne, this is just a huge inpact on
t hat nei ghbor. The stair is another issue that is just --
it's a solution.

It's a very sinple solution to get out fromthat
| evel straight down, but it doesn't really take into account
the people on the other side of the fence. | don't think
there has been enough thought about access and egress and
t hi nki ng about the fact that there are nei ghbors next door.
You can say there's porches, and people |ook over each
ot her's fence.

| could say that about anything. But to nme, when
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you go to this extent, you need to really think about what

you' re doi ng. I think this is a lot nore egregious than
sinply having an exposed, an open porch. | think the
applicant -- again, |I'mjust speaking for nme, but |'mjust
saying that | -- right now, | <could not support the
application the way it is now. | think it needs to be -- |
think there needs to be alittle bit nore input, | think sone

nore thought and sone nore sensitivity as to how t hey want
to add on to their existing house. That's just ne.

CHAI RVAN HI LL: Ckay.

MEMBER TURNBULL: | don't think they neet the
test.

CHAI RMAN HI LL: Okay. M. Teass, is the height
by right?

MR. TEASS. Yes, the height's by right, 35 feet.

CHAI RMAN HI LL: So we're tal ki ng about the waiver
for the ten feet?

MR. TEASS: That's correct.

CHAI RMAN HI LL: Okay, just wanted to understand.
Anyone el se?

VI CE CHAI R HART: Yes, M. Chairman, | have to
echo sone of the comments -- actually, the coments that
Commi ssi oner Turnbull just gave, especially with regard to
the back stair, what really struck me was actually | ooking

at sonme of the elevations fromthe Francis' side of the --
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| guess that's the east el evation.

| just was like wow, that's a really tall stair
that you're tal king about. | understand that even if you did
two units, you'd probably have to have a stair back there
anyway, but it just seens like it's a fairly large wall that
| eads to a stair that is -- it's just pretty high. The other
concern that | had was -- and | think I still do -- is around
the rooftop deck, | guess. | don't know if there's -- |
think I saw sonme wi ndows on the extension that the -- on the
Francis' -- | guess the back of their building. It would be
hel pful just to understand if there's something that you
could do to try to deal with that.

| don't knowif it's nmoving it back or what, but
that just -- that part of it just -- | don't think that
putting in a screen is going to be the i ssue because | think
that's making it even taller. | don't know It nmaybe nakes
sense to nove it back fromthat -- the small court that's
there. Those are the comments that | have.

MEMBER JOHN: M. Chairman, this is one of the
areas where we have the nost difficulty, the ten-foot
addi ti on, because we have struggled, fromtine to tine, to
try to figure out what's the right mx. Clearly, it's a
speci al exception, so we can go beyond the ten foot, but
that's always a struggle.

Should it be 12 feet? Should it be 13, 14? Wen
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Is it ever appropriate? 1In this case, | amreally troubl ed
by the 26-foot extension, even though it's a very |long |ot,
but | think when you look at the 26 feet, as well as the
massing of the structure, in general, | think there could
very well be a problemwth light and air for the neighbors
at 714, the Francis famly. To the extent that you can take
a nore creative view of what you could do, based on the
comments that you're hearing fromall of us, we've really
struggled with this.

To the extent that you can do sonet hi ng about the
26 feet -- of course, the height is a by-right addition, so
it's just the ten-foot extension. That's the only area where
we have discretion to waive that requirement as part of the
speci al exception criteria. To the extent that you can
i nprove on that, | think it mght nake it easier for us to

grant the waiver of that one provision. Ws that clear to

you?

MR, TEASS: Yes, nma'am it was.

MEMBER JOHN: Ckay, thank you.

CHAI RMAN HI LL: | guess I'mtrying to think what
we're asking for. To nme, M. Teass and M. Vora, | haven't
been here really a long tine. Commi ssi oner Turnbul I,

t hink, went through the process where you changed this,
wherein the people cane and -- just so everybody knows,

before this change happened, you used to be able to go al
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t he way back.

You could go all the way back, by right, and fill
out the lot because they were very long lots. The change
cane to where the Zoning Conm ssion said okay, you can go
back ten feet past your nearest neighbor. R ght? And then
they made it a special exception after that. Speci al
exception neans it's not as hard a test as a vari ance test,
meani ng variance, it's a different standard, and it's a nuch
nore difficult standard. They nmade it a special exception.
Speci al exception nmakes it alittle bit nore what's the undue
i npact to the neighbors, to the conmunity. |'mtalking just
about the extension right now, as far as how far back you can
go.

That's where we -- now |I'm just talking to ny
Board nenbers, who | guess I'lIl get to be with for alittle
bit | onger because this is what you're tal king about. This
is what we tend to struggle with. The Ofice of Planning,
sonmetines 20 feet's good, 28 feet's good, three feet's good.
You're just like, so where is the -- what is it?

The fact that it is a difficult thing to
understand, in ternms of it being, again, undue inpact to the
nei ghbors -- what's an undue inpact? |If you have a little
bit nore shadow t han you had before, is that an undue i npact?
That' s the kind of things that we go t hrough when det erm ni ng

what the regulations say, in terns of whether or not to
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approve or not.

They are able to do two units by right. This is
just now a conversion for the third unit. As far as the
character, in terns of the people that Ilive in the
nei ghbor hoods, we've had argunents either way as to who

shoul d or shouldn't live in neighborhoods, so that's a whole

ot her very touchy subject. To get back to M. Teass, | guess
you want to -- you can cone back because | guess we won't
vote right now because there's nothing to vote on, | guess.

| guess we coul d have this deliberation and see what happens,
but I think if you canme back -- for nme, if you canme back with
what the by right, the ten-foot by right is, if the neighbors
under stood what ten foot was going to be anyway, and then
what the 26 is -- I'd |li ke to see the shadow study difference
between the 10 foot and the 26 -- |'m sorry, what you're
proposi ng and the ten foot.

It sounds |ike, and | would agree, that we're all
-- the stairs are very -- they seem whatever, long. |If you
can cone up with a different solutionto the stairs, and al so
take M. Turnbull's comrents into consideration, as well as
Board Menber John -- M. Wite, | don't know if you had
anything different to add.

MEMBER WHI TE: Nothing else. | think I made ny
conments clear. | had concerns about the 26 feet. 1'd like

to see an adjustnent, but if you wanted to vote on it today,
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| would just have to share ny opinions now.

CHAI RVAN HI LL: Ckay. Is there anything else?
Am | mssing anything that you mght like to see fromthem
when we cone back?

MEMBER TURNBULL: No. My feeling is | think they
need to rework, go back and visit wth the nei ghbors and have
sone tal k and maybe get a little bit nore consensus fromthe
nei ghbors as to what they're doing.

CHAI RVAN HI LL: Ckay. Then | guess Ofice of
Pl anning could comment, again, on what cones forth, after
what ever the applicant presents. Wen do you think you'd be
able to put this together for us?

MR, TEASS: | think it's sonething that we could
do in relatively short order. I'd like to think that we
could neet with the neighbors, go back to the ANC, which |
believe is the second Wdnesday in Cctober. | think
submtting sonething after that, so if there's additional
comrents, we'd have a chance to either incorporate those or
respond to those.

Pursuant to the discussion we had this norning,
"' mcom ng back on the 31st of October, so if we could -- if
| could request that as a date for continuance, that would
be anmenable to ne, and then the prerequisite nunber of days,
in terms of getting filings to the various parties.

CHAI RMAN HI LL: Ckay. So M. My, | guess if
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you're followng along with that -- | don't know when --
Comm ssi oner Jones, they would be trying to get back in front
of you again, in terns of a different plan. | guess that,
I f possible, would happen in Qctober.

MR, JONES: That's ny understanding, as wel |, but
there's also residents -- concerning the residents on 7th
Street, which would be to the east of the subject property.
They had concerns about |ight and air, as well, and that was
submtted into the record in behest of that.

CHAI RVAN HI LL: Ckay. | guess we'll have an
opportunity to hear fromthe ANC again after they present to
the ANC with the new design.

MR, JONES: Mmhm

CHAI RMAN HI LL: Al right, so if we're back here
again on the 31st, M. My, then when would -- can you talk
me through sone dates?

MR. MOY: Cctober 31st?

CHAl RMAN HI LL: Yes, Cctober 31st.

MR, MOY: WAs the Board thinking in terns of a
continued hearing or a decision?

CHAl RMAN HI LL: Continued hearing, M. My, a
limted continued hearing based on -- | don't think the Board
would want to take testinony again about what is being
proposed now, only about whatever the new subm ssions would

be.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N N N N N DN P P P PP P kPR R
oo A W N b O © 00O N O O A W N P+~ O©O

292
MR MOY: Ckay, if it's alimted hearing, then

I f the applicant can make their filing by Wednesday, Cctober
17th. No responses, sir, or --

CHAIRVAN HI LL: The ANCis a party. They'd have
time to respond.

MR MOY: kay, then if the ANC can respond by the
foll ow ng week, which would be QOctober 24th.

CHAI RVAN HI LL: Sure, of course. You need to push
the button there, Comm ssioner.

MR JONES: The next neeting of the ANC woul d be
t he second Wednesday i n Oct ober, which would be prior to the
date of the 17th. The next neeting would be the second
Wednesday i n Novenber.

CHAI RMAN HI LL: You're saying that they can't get
on the ANC - -

MR. JONES: C(October agenda.

CHAI RMAN HI LL: They will not be able to get on
-- they cannot.

MR. JONES: That's correct.

CHAI RVAN HI LL: They' re unable to because your
agenda's full?

MR, JONES: No, because we neet the second
Wednesday of every nonth.

VICE CHAIR HART: M. Chairman, | think what he's

saying is if we have the drawi ngs on Cctober 17th, that woul d
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be after October 10th, which is when their ANC neets. [

think what we're |looking at is having the applicant talk to
t he ANC on Cctober 10th, which is the second Wednesday, then
we get drawings that reflect whatever that -- whatever
di scussion you all had, but those drawi ngs would be on the
17th. It would be either incorporating them or it would be
-- but they wouldn't be -- we would get drawi ngs after the
nmeeting. W would kind of have to get the drawi ngs after the
nmeeting, but I would surmse it would be fairly simlar to
what we got on -- what you all saw on the 10th.

But | don't think that you need to have anot her
neeting to talk about the drawings that they would have
submitted to us on the 17th. | think the tineline works.
| just wanted to nake sure that you all had -- the 24th is
really the response that we get fromthe ANC. You have a
time period in which to give that response on the,
guot e/ unquot e, the updated draw ngs.

CHAI RMAN HI LL: So then hopefully, Comm ssioner
Jones, they're going to present sonething to you that you can
vot e on one way or another. Then we've asked themto present
to us whatever ends up happening on the 17th. Then you guys
wi || have an opportunity to, again, respond to whatever they
subnmt one way or the other.

MR. JONES: That's -- |I'mconfused. You said we

neet the second Wednesday of COctober, which is the --
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CHAI RVAN HI LL: | have to | ook.

MR MOY: [It's Cctober 10th.

MR. JONES: Cctober 10t h.

CHAIRVAN HI LL: On the 10th, you guys are goi ng
to present, | guess, whatever you can to the ANC, if you can
get on their calendar, and then you will present sonething
to us on the 17th. |Is that what | heard, again?

MR, MOY: Yes.

CHAI RVAN  HI LL: So then you wll have an
opportunity on the 10th, Comm ssioner, to see whatever it is
they're going to present to us on the 17th, or at | east hear
fromthem Then between the tinme you neet and the tine they
present sonething, if they decide not to listen to you and
change and do whatever they want to do -- |I'mjust saying |
don't know what they're going to submt on the 17th -- then
you wi Il have an opportunity to respond to whatever they
submt on the 17th.

MR JONES: Wuld | be able to take a vote to the
second - -

CHAI RVAN HI LL: You won't be able to take a vote
again. \Watever you vote on the 10th is whatever you end up
voting on on the 10th, okay? But you will still have an
opportunity to respond to anything they submt to us, and
then you'll have an opportunity to come down here again, if

you' d like, on the 31st, although hopefully you don't have
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to, but you can cone down on the 31st again if you I|iKke.

MR JONES: Ckay.

CHAI RVAN HI LL: M. My, could you repeat the
dat es agai n, please?

MR MOY: The applicant would make their filing
on Cctober 17th. On Cctober 24th, the week foll ow ng, can
be a filing from ANC and the Ofice of Planning. Then we
woul d have a limted hearing on October 31st.

CHAl RVAN HI LL: M. Mrfin wll be on that,
supposedl y?

MS. ELLIOIT: Ch, absolutely.

CHAI RMAN HI LL: Ckay, great. If he could just
kind of help us because he told us all about this. Then,
again, just toclarify, it's alimted hearing. W're only
going to be, now, talking about the new stuff that gets
filed. GOkay? Al right. Thank you all very much.

MR, TEASS: Thank you for your consideration.

(Wher eupon, the above-entitled matter went of f the
record at 6:20 p.m and resuned at 6:29 p.m)

MR, MOY: This is case Application Nunber 19811
of Colunbia Heights Partners, LLC. This is captioned for
variance relief fromthe density requirenents of Subtitle E,
Section 201.4, to permt an existing 17-unit apartnent house
in an RF-1 zone. This is at 4526 13th Street NW Square

2817, Lot 36.
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BZA CHAIR HILL: Ckay. Could you please

I ntroduce yourselves fromny right to left?
MR. N. FINLAND: N ck Finland.
MR. M FINLAND: Max Finl and.
VB. MOL DENHAUER: Good eveni ng, Meridith
Mol denhauer fromthe aw firmof Cozen O Connor representing
t he Applicant.
MR. VARGA: Stephen Varga, D rector of Planning
Servi ces, Cozen O Connor, on behalf of the Applicant.
BZA CHAIR HI LL: GOkay, M. and M. Finland, who
are you guys?
MR. N. FINLAND: Represent MED Devel opers who
is the parent conpany of Col unbia Hei ghts Partners.
BZA CHAIR HILL: Okay. So you as well?
MR. M FINLAND: Yes. He does the devel opnent and
| do the property managenent.
BZA CHAIR HILL: Okay, are you brothers?
MR. M FINLAND: Cousi ns.
MR. N. FINLAND: Cousi ns.
BZA CHAIR HI LL: Ckay, all right. Just, you want
me guess, it'slike M. Finland. M. Finland. M. Bob. M.
Joe. (kay, sorry. |It's getting to the end of the night.
Al right. W're going to go ahead, and it is a
little bit, unfortunately, of a conplex issue in that it's

a variance. And so you're going to have to kind of wal k us
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t hrough the variance test in terns of what you're trying to
propose. | nean, we do understand what's in the record in
terns of, again, the 17-unit apartnent buil ding that you have
and the situation that you find yourselves in, okay.

But | suppose, Ms. Ml denhauer, you're going to
present. |Is that correct?

V5.  MOLDENHAUER: Correct. We'll go through a
brief presentation. Then |'Il focus a lot on the |egal
st andar ds.

BZA CHAIR HI LL: Okay. |I'mgoing to go ahead and
| et you start whenever you like. And you can begin.

M5. MOLDENHAUER: Sure. First I'Il turn it over
to Nick Finland, Director of Devel opnent.

MR. N. FINLAND:. Good evening. | just wanted to
i ntroduce MED Devel opers. W're a District-based devel oper,
have been operating in the District since 2006, currently own
and manage about 1,000 units spread across 100 buil di ngs,
primarily affordable type housing in the District. Thank
you.

Al right, 1'mgoing to speak about the property.
It's a large corner lot located at the intersection of 13th
Street and Buchanan NW It's located in an RF-1 zone. The
property is located in the Petworth nei ghborhood, and it's
a purpose-built apartnment house constructed in 1919, |and

area, 7,400 square foot. All the units are currently
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prioritized for existing and new | owincone tenants at the
30 percent AM | evel.

M5. MOLDENHAUER: As noted in the application, the
property is a purpose-built apartnent building that houses
17 units currently. When the Applicant acquired the
property, there were 17 residential units on the rent roll.
And one of those units is located in the cellar. The C of
Ocurrently is for 16 units. All of the units, includingthe
unit in the cellar, are at a 30 percent AM and are provi ded
via the Voucher Program The proposal here is not proposing
to increase or change at all the existing nassing on the
bui | di ng.

The Applicant coordinated with the single-nenber
district representative, M. Rod Canpbel |, throughout t he BZA
process. The Applicant presented to the full ANC and
obtai ned their full support, unani nous support on Septenber
12th which is in the record at Exhi bit Nunber 36, whi ch woul d
recei ve great wei ght and satisfies the standard. The O fice
of Departnent of Transportation al so supports the Application
at Exhibit 31. And the Ofice of Planning supports the
application at Exhibit 34.

The vari ance standard here is a vari ance standard
under the density requirenents and under the 900 square foot
requi rement for the RF zone. The property's uni que condition

is that the property is the largest ot on the square. The
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property is also uniquely |ocated on a corner |ot. The
property has a uni que condition where the structure is raised
and on a berm allowing for a unique condition where the
seller actually has a seven-foot tall ceiling clearance
height in the cellar.

There is a significant anmount of public space
surrounding the property allowng for the appearance as
t hough the | ot may be | arger, given that there's a very |l arge
publ i c space surrounding the area. And the only I ot directly
abutting the property is an uninproved | ot that could not be
acqui red or incorporated.

The exceptional conditions created here are that
the 17th unit located in the cellar is a habitabl e space that
woul d otherwi se not be able to be productively used due to
t he topography of the ot and the building restriction |ine
set forth in the structure.

There's a significant anount of public space |eft
over that woul d obvi ously create a reduced vi sual appearance
of the degree of relief requested and that the relief granted
would allow for an existing unit that's been part of the
housi ng stock for the |l ast ten years to cone i nto conpli ance.

We believe there is no substantial detrinent to
the public good. The Applicant does not propose to expand
the footprint of the building. He does not propose to change

t he facade, no changes to any exterior doors or wi ndows. To
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that effect, no tenants would displaced by this proposed
relief.

Granting of the requested variance relief would
not be predicated by a change in the use, as it is a purpose-
build apartnent building, and thus the existing use as an
apartnent building is not a non-conform ng use, but rather
deened to be a conformng use. And it is also consistent
wth many elenents of the conprehensive plan franmework
elements and l|and use elenents of the conp plan that
encour age addi ti onal housi ng stock.

And nost inportantly here, it's preservation of
exi sting housing stock. This is a unit that's been on the
rent rolls for over ten years. And so that being said, |
woul d just sinply rest on what we have filed, our community
outreach, and answer any questions fromthe Board.

BZA CHAIR HILL: Al right, does the Board have
any questions of the Applicant?

VMEMBER WHI TE: Just one quick one. Are you
required to provide the affordability units or this is just

MS. MOLDENHAUER:  No.

MEMBER WHI TE: -- sonething that the devel opers
t ook on personally to ---

M5. MOLDENHAUER: They took this on. It's not a

requirenment. There's no | Z here, these are existing units.
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But the developer can talk a little bit nore about the
affordability programthat they have.

MR, N. FI NLAND: Yes. So it's not, like, 1Z or
any kind of requirenent. W took a certain type of funding
t hrough the Low I ncone I nvestnent Fund, LIIF. And that | oan
cones with a requirenent that we -- for the 30 percent AM.

MEMBER WHI TE: Got it.

MR N FINLAND: And just to clarify, it's not
just voucher units. |[It's just anybody that cones in has to
be at that |level. So existing people are at that |evel, new
peopl e comng in could be voucher or other |ow incone.

M5. MOLDENHAUER: But you chose to nove forward
with that type of product. There was no other requirenent
on the building ---

MR. M FI NLAND: Correct. There's no ot her
requi rement. That is our business. That's what we do. And,
| nmean, nost of our properties are that way.

MEMBER WHI TE: Ckay, thank you.

MR. N. FINLAND: W don't plan to change.

BZA VI CE CHAI R HART: But if you sold it, then
anybody could have any of the units, and they could do
anything they want to with it.

MR. N. FINLAND: Currently, exactly.

V5. MOLDENHAUER: Well, the property would be

controlled by other DC laws that are in place in regards to
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rent contr ol

MR, N. FI NLAND: Which is already in place. Like,
the rent control is already in place on that unit.

BZA VICE CHAIR HART: On the 17th unit?

MR. N. FINLAND: Yes. So we took it over. The
previ ous peopl e had beenrentingit, I think, since like '94.
So the CFO says 16 units, the rent roll we were provi ded had
the 17th unit. W went down to the ---

BZA VICE CHAIR HART: Well, no. | guess the part
I"'mtrying to get to is how could sonething be required on
sonmet hing that was not actually part of the C of O

MS. MOLDENHAUER: I'Ill just ---

( Si mul t aneous speaki ng)

BZA VI CE CHAIR HART: You see what |'m saying --
" m aski ng?

M5. MOLDENHAUER: So t he Departnment of Housi ng has
a different notification process and rent roll process. And
we went down to their office, and we obtained copies of
docunent ati on. And their agency has, on their rent roll
this Unit A, which is the 17th unit. Even though there is
not legally a Cof Ofor it, it has been part of their rent
roll.

So even if this unit cane into the market now, it
woul d go back in time to having to be nmmintai ned under the

rent control provision which is a conpletely separate | egal

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PR,
oo A W N BB O © 00O N O O W N P+~ O©O

303

requi renment and act. Because it had been identified as a
existing unit at that tine previously, and thus you coul d not
I ncrease the rent as permtted under rent control from a
year-to-year provision.

| see Ms. John shaking her head that she m ght
agree. But inthe --- | could answer any other questions.

MEMBER JOHN: No, no. | understand perfectly the
whol e, you know, rent control process. M only question was,
so you had notice when you purchased the building, this is
to the Applicant, that there was no C of O for that 17th
unit. Because your C of Osaid 16 units.

MR. N. FINLAND: That's correct. | wasn't part
of the acquisition. | took the rent roll, that's what | went
of f.

M5. MOLDENHAUER: And | agree professionally, yes,
that they had notice. But under an area variance
requi rement, there is no bar against -- no self-created
hardship in that regard. And, you know, we believe that,
obvi ously, at the end of the day, you know, it is a positive
that obviously this property owner is trying to cone into
full conpliance with the zoning regul ati ons.

MEMBER JOHN: Absolutely, | agree.

BZA CHAIR HILL: Al right, anybody el se? kay.

MEVMBER TURNBULL: Ms. Mol denhauer, there was an

Exhi bit 3A through F fromMatt LeGant to Ms. Mazo. And I'm
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just curious. The paragraph -- the fourth paragraph says,
the property has a certificate of occupancy for a 17-unit
apartnent building. |'mjust curious as to -- is this going
back to a different --- | think it's Exhibit E?

M5. MOLDENHAUER: So just to clarify, thank you,
Comm ssi oner Turnbull. Thisis not related to this property.

MEMBER TURNBULL: Ch, it's not.

M5. MOLDENHAUER: What it is, it was in the record
sinply to go to the I egal issue of the fact that a purpose-
built apartnent building ---

MEMBER TURNBULL: Ch, okay.

M5.  MOLDENHAUER: -- 1s not a non-conformng
structure, but it is rather deemed to be a conformng
structure.

And the specific kind of --- when the Zoning
Commi ssion put into terns sone of the |anguage, there was a
| ot of back and forth on whether or not a purpose --- whether
it was a purpose-built apartment building or whether it was
a pre-1958 conversion, whether it was a conversion under the
regul ations. And so this was just put into place to kind of
clarify that point.

MEMBER TURNBULL: Ckay, thank you.

M5. MOLDENHAUER: No probl em

BZA VI CE CHAI R HART: Al'so out of curiosity,

because | was just |ooking at the plans again. What ' s
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Exhibit 4, | think it's just four, the architectural plans?
What ' s happening at the front of the building? There's one
unit that's down there. Well, there's one other door that's
down there. This is page -- this is the cellar floor plan
we're | ooking at, Exhibit 4.

MR, N.  FI NLAND: These are two storage roons.
We've got the gas --- all right, so as I'mlooking at it, the
| eft-hand square is the gas room the right-hand square is
the trash room So those are --- one's essentially an enpty
space, and the one on the left is the gas neters.

M5. MOLDENHAUER: And we have existing pictures
of that, if you'd like to see it.

BZA VICE CHAIR HART: | think I'm good. | just
was curious as to what that was, since it wasn't | abel ed.
And the unit is, so | just didn't know what it was. Thanks.

BZA CHAIR HI LL: GCkay. Could | turntothe Ofice
of Pl anni ng?

MS. BROWN- ROBERTS: Good evening, M. Chairmn,
and nenbers of the Board. Maxi ne Brown- Roberts from the
O fice of Planning. The O fice of Planning reconmends
approval of the special exception from Subtitle Eto a 1.4
density for an apartnment house in an RF-1 zone where 900
square feet of |land area per unit is required. The proposal
is to have 438.3 square feet of |land area per unit.

Regar di ng t he vari ance, the Applicant i s presented
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wth an exceptional situation in that the structure is
pur pose-built within the RF-1 zone with 17 units. The DHCD
certificate denonstrates that the unit in the cellar has
existed for an extended period of tinme prior to the
bui | di ng' s purchase by t he Applicant and has conpl et ed bui | d-
out and neets the requirenent for habitable space.

If the cellar unit were not allowed, it would be
a practical difficulty onthe Applicant as it would be a | oss
of a deeply affordable unit and sone housing. |In addition
to that, the unit woul d have to be di smantl ed to accommpdat e
ot her use which could result in significant cost to the
Appl i cant .

In addition, the cellar, the area, already has
st orage and ot her uses whi ch serve resi dents of the buil ding.
The vacant space or unit woul d present potential maintenance
or security difficulties if the space was not being used.

The property cannot be expanded to neet the 900
square feet of |and area per unit, because it is bounded on
the north and east by streets, and to the west by an all ey,
and then to the south by a vacant property. Includedinthis
property, the | and area coul d not be net, the 900 square feet
of land area per unit requirenent.

The proposed cellar wunit would not pose any
substantial detrinment to the public good. As no exterior

nodi fications to the buil ding are proposed, the unit is fully
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contained wthin the existing cellar area. Nei ghbor s
abutting the building would not be inpacted. Further, the
unit will continue to house the |ow incone residents.

The existing unit in this building woul d not cause
any substantial harmto the zoning regul ations, as therelief
woul d al l ow the Applicant to continue an affordable unit in
an ot herw se unusabl e space in this building.

Again, there are no exterior nodifications
proposed for the building, so the height and massing of the
structure would continue to be appropriate for the
nei ghborhood in which it is | ocated.

Thank you, M. Chairman. And |I'm avail able for
guesti ons.

BZA CHAIR HILL: All right. Does anyone have any
guestions for the Ofice of Planning?

(No audi bl e response)

BZA CHAIR HI LL: Ckay. Does the Applicant have
any questions for the O fice of Planning?

M5. MOLDENHAUER: No questions, thank you.

BZA CHAIR HILL: All right. |Is there anyone here
wi shing to speak in support of the application?

(No audi bl e response)

BZA CHAIR HILL: |Is there anyone here wishing to
speak in opposition to the application?

(No audi bl e response)
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BZA CHAIR HI LL: Ms. Mol denhauer, 1is there

anything else you' d like to add in concl usion?

M5.  MOLDENHAUER: No. W believe that we've
satisfied the standard, and we |ook forward to the Board
del i berating. Thank you.

BZA CHAIR HI LL: GCkay. And I'mgoing to close the
heari ng. |s the Board ready to deliberate? Does soneone
el se want to tal k?

BZA VICE CHAIR HART: Yes. M. Chair, | think we
have quite a bit of information in the record on the case.
| al so appreciate the Applicant's testinony and informtion
that they've provided as part of the hearing.

| kind of, |ooking through this, | think the kind
of issue that we've been grappling with, or that |'ve been
grappling with, is on this --- if there is sufficient
i nformation for us to be able to be okay with the 17th unit
and the variance request that's been set forth or been
request ed.

| think that the Ofice of Planning has provided
us with sone i nformati on regardi ng the vari ance request. And
| think that | could support the application.

| will say that it is somewhat troubling that this
has already been in a unit. And |I'm not exactly sure what
happened with the C of O and not including the 17th unit.

But the Departnent of Housing would actually have it as a
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unit, because you woul d have t hought that at sone point that
t hat departnent would have actually tried to figure out if
this was an actual unit that needed to be in the zoning ---
excuse ne, that had a C of O

And | understand where we are now, so |'ll just
say that | woul d be supportive of the application and citing
the Ofice of Planning report and the information that the
Applicant has provided. And | wll just leave it there.

MEMBER JOHN:. M. Chairman, | wll support this
application, and | believe that the Applicant has net the
test for a variance based on the analysis provided by the
Ofice of Planning. | don't find that there is a confluence
of factors, but |I'mpersuaded by the fact that, if the space
could not be used even though it is a habitable unit, that
it would -- there would be -- the only other use would be
storage. And there's already storage. And so there would
be that |oss of an affordable unit.

And although the Applicant did not provide
i nformati on on the econom c cost, | expect that there would
be sonme | oss of incone from having that space vacant. And
so based on that information, and the other findings in OP's
report, | am able to support the variance and the
application.

MEVMBER TURNBULL: |  would concur wth ny

col | eagues. And ANC 4C is in support, so |I would be in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

310

support of approving this.

MEMBER WHI TE: | concur too, M. Chair. | think
they net the variance test. It's kind of a uni que situation.
And again, | think it nmakes sense to incorporate that 17th
unit into the overall property. And again, it's an

af fordabl e housing unit. And ANC and OP support it, so |I'm
confortable that they've net the criteria here.

BZA CHAIR HI LL: Okay, great. Then | have not hing
el se to add. "Il go ahead and neke a notion to approve
Application Nunber 19811 as captioned and read by the
Secretary and ask for a second.

BZA VI CE CHAI R HART: Second.

BZA CHAIR HI LL: Mbtion nade and seconded. All
those in favor say aye?

(Chorus of ayes)

BZA CHAIR HILL: Aye. Al those opposed?

(No audi bl e response)

BZA CHAIR HI LL: The notion passes, M. My.

MR MOY: Staff would record the vote as five to
zero to zero based on the notion of Chairman Hill to approve
the application for the relief requested. Secondi ng the
notion, Vice Chair Hart, also in support, M. M chael
Turnbull, Ms. White, and Ms. John. The notion carri es.

BZA CHAIR HILL: Ckay. Thank you, guys, very

much. Al right, M. My, you can call this whenever you
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i ke, please.

MR, MOY: Thank you, M. Chairman. The next and
| ast case application for the hearing session today is Case
Appl i cation Nunber 19817 of Judith Lavalle, close? This is
captioned and advertised for a special exception under
Subtitle E, Section 205.5 and 5201 from the rear addition
requi renents of Subtitle E, Section 205.4, which would
construct a two-story rear addition to an existing principal
dwelling unit, RF-1 zone at 1515 E Street, SE, Square 1076,
Lot 17.

BZA CHAIRH LL: Al right, great. Thank you, M.
Moy. Could you pl ease introduce yoursel f?

MR GONS: Yes. M nane is Jeff Goins. |I'ma

princi pal at PGN Architects. And |I'mrepresenting the owner,

ny wfe.

BZA CHAIR HI LL: Ckay.

(Laught er)

BZA CHAIRH LL: All right, M. Goins. Thanks for
staying here so |ong. | think the record is pretty full

And you' ve given us this presentation that we're able to kind
of flip through at wll.

And since we've been here already for seven or
ei ght hours, and we still have sone decisions to go through,
"' m not going to ask any specifics right now other than a

little bit. Can you tell us about what has happened with
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your ANC, why there's no report filed, and how your outreach
went with thenf

MR GONS: It went great. W uploaded 18 letters
with signatures of support. And those signatures are al ong
E Street, 16th, and 15th. So they're direct abutting
nei ghbor s.

The ANC voted 9-0 in full support. And | saw an
email two days ago to Ciff, | do believe, that went through
where they voted. W also presented to Capital Restoration
Society, but | checked the log of the record. | did not see
their ---

BZA CHAIR HILL: So you're testifying. Did you
get sworn in today?

MR GONS: | did.

BZA CHAIR H LL: COkay. So you're testifying that
you presented at the ANC and they voted 9-0 in support?

MR GAONS: Yes, sir.

BZA CHAIR HILL: To this project. And the enuil
that you' re speaking to, to the Secretary, is that in the
record? You don't know?

MR GANS: | don't know.

BZA CHAIR HILL: Okay. Al right.

MR GAONS: | saw it two days ago, though.
BZA CHAIR HILL: GCkay. Al right. | don't have
any particular --- oh, sorry.
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BZA VI CE CHAI R HART: Just one question. [In the

ANC, they just voted in support. They didn't have any ot her
comments on it after?

MR. GO NS: No.

BZA CHAIR HI LL: Full support?

MR, GO NS: Yes.

MEMBER TURNBULL: The nei ghbors on either side are
I n support?

MR, GO NS: W have direct letters from both
adj acent neighbors that are specific to the area or the
Section 205 that we are requesting relief, Eric and Sean
Lash.

MEMBER TURNBULL: You've heard all the other
conments we have.

(Laught er)

BZA CHAIR HI LL: But you're not goi ng back farther
than ten feet, correct?

MR, GO NS: Yes, we are. W' re going back 19 feet
on the first and second floor. One of the things, just to
gi ve you a 30-second summary, we approached this froma ki nd
of, I guess, sone of the pop-up standards, the character of
t he nei ghborhood. W' re on the south side of E Street. And
there's four Victorians in the m ddle of the bl ock surrounded
by ei ther an apartnent buil ding or Federal style flat fronts.

So there're kind of unique characteristics on the
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south side. On the north side, it's primarily Victorians.
So we set the third floor back 17 feet. W really wanted to
mai ntain that character. And so the first and second fl oor
we're asking for that relief to go back 19 feet.

BZA CHAIR H LL: Yes. I'msorry, | just didn't
see the waiver request.

BZA VI CE CHAI R HART: Now, the house on the one
side, they're adding on?

MR GO NS: They have a built-in porch right now
t hat goes back 15 feet.

BZA CHAIR HILL: Ckay.

MR, GO NS: But that doesn't count. W're going
fromtheir brick.

BZA CHAIR HILL: Fromtheir brick, right.

MR GAONS: Yes, sir.

BZA CHAIR HILL: GCkay. Al right. 1I'mgoing to
turn to the O fice of Planning.

M5. VI TALE: Good evening, M. Chair, nenbers of
the Board. Elise Vitale with the Ofice of Planning. And
we are happy to rest on the record in support of the
requested relief. And |I'm happy to answer any questions.
Thank you.

BZA CHAI R HI LL: So, Ms. Vitale, again, just so
we continue to get nore and nore acquainted to why the O fice

of Planning is in agreenment with things going past the ten
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feet, can you explain that a little bit to us?

MS. VI TALE: Sur e. In this 1 nstance, we | ooked
at the location of the property in the square. W | ooked at
the proposed addition and the potential inpacts to the
adjoining properties, as was discussed briefly. The
adjoining properties have additions, albeit not fully
encl osed additions. So that 19-foot total neasurenent really
Is going fromthe full --- the rear facade of the adjoining
properties.

W didn't believe this would result in an undue
i npact on the adjoining properties with respect to |ight and
air, or privacy. W obviously took into consideration the
appear ance of the proposed addition as it m ght be seen from
the alley network in the square.

And again, based on the proposed nmaterials, the
desi gn of the proposed addition, you know, agai n, we thought
it was not out of character or scale with other properties,
you know, on this block of E Street.

I"mtrying to flip through the presentation from
today. As the Applicant indicated, the addition is set back
significantly, 17 feet fromthe front facade which is, you
know, again, helpful in mnimzing the scale and inpact of
that proposed third floor addition.

And on the rear facade of the property, again, the

relief request is really relating to the first and second
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floor. Again, that third fl oor addition has been pushed back
from the rear facade and from the front facade. So that
again mnimzes the inpact of that addition on the adjoining
properties.

BZA CHAIR HI LL: GCkay. So ny question really is
nore just to the property to the east inthe rear. So as far
as, like, light and air, |ike, what was kind of the Ofice
of Planning's thoughts concerning light and air to that
property to the east? And |'m again, just asking for future
under st andi ngs of this topic.

MS. VITALE: | think you have to | ook at each case
i ndividually. And so I think each property is unique. And
in looking at the application that was before us for this
particul ar property, and |ooking at the Applicant provided
shadow studi es, you know, renderings, photographs, a good
deal of information, and analyzing all the information that

was provided by the Applicant, we were --

BZA CHAIR HILL: Okay, I'msorry. | didn't see
t he shadow studies. GCkay, okay. |I'mgoing to cut you off,
sorry.

BZA VICE CHAIR HART: | actually do have a

guestion. So this also kind of gets me alittle bit confused
by just measurenent. | thought that it was the distance from
the wall that was kind of the farthest, the adjacent property

that had the wall that was the farthest.
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And there's kind of, like, a dogleg that's in
here. And what's being proposed wll take --- |I'm | ooking
at the floor plans that the Applicant just provided to us,
A-08, A-08. And so what I'mlooking at is the extension is
19 feet, two inches. But it's neasured from the building
that is to the west. But there's a dogleg on the building
to the east. And | don't know why that's not being neasured
fromthat dogleg. And it's neasured fromthe --- do you see

what |' m aski ng?

MS. VITALE: | see ---
BZA VICE CHAIR HART: And | thought it was --- in
ot her cases, | thought it was neasured fromthe dogleg. So

that's why I'mtrying to make sure that | have that correct.

M5. VITALEE And | would defer to QAG or DCRA on
how t hat, you know, on the policy for how that neasurenent
is made. | do knowthat it's the fully encl osed rear facade.
But | can't speak to the issue ---

BZA VI CE CHAIR HART: No. And | understand that.
| just wanted to --- if | can make sure that | have that
clear as well.

MR GONS: If | may interject, excuse ne. | did
pose that question, because | wasn't sure nyself. So we
decided to take it from the neasurenent where we did. But
| was confused. And | do believe | got a couple of emails

back from DCRA and OP on -- that | had to take it fromthat
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position. So that's what we did.

BZA VICE CHAIR HART: | was going to ask QAG if
| could get alittle bit nore --

MR GONS: Sure, that's fine.

BZA VICE CHAIR HART: -- nore clarity on that.

M5. NAGELHOUT: Section 205.51in Subtitle Erefers
to extending farther than ten feet beyond that farthest rear
wal | of any principal residential building on an adjoining
property.

BZA VICE CHAIR HART: So is that different? Yes,
| understand what that nmeans. |Is that different than what
we get in other --- when they're | ooking at the waiver for,
you know, the ten-foot --- because | thought that they
neasured fromthat, | don't know, maybe |I'mjust ---

MS. NAGELHOUT: | believe it's the same, but |'I1
| ook.

BZA VI CE CHAIR HART: Because let's say you had
a building that was --- because currently the kind of
buil dings are alnbst the sanme location in the back, or
they're flat in the back.

| f one of the buildings was farther out, then you
could go ten feet past which one? And let's say they're all
--- there are three flat, you know, the backs of the
buildings are all flat. And they're all at the sane

| ocation. |I'msorry. Let's say that one of the buildings
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Is farther back five feet. And the two buildings on either
side of it -- I"mgetting this confused. But what |'mtrying
to understand is do we always neasure it fromthe nearest,
the, | don't know ---

M5. NAGELHOUT: This one right here.

BZA VICE CHAIR HART: Do you see what |I'm
aski ng?

MR TONDRG Yes, | think so. | think that the
key is that is the farthest rear wall on any property. So
that's how you get rid of the dogleg. You don't worry about
the shorter wall on that particular property. So the
farthest rear wall on either property, that's the farthest.

But then, because it's on any adjoining
property, let's say the property to the east is at ten feet,
and the property at the west is at 20 feet. It has to be no
nore than ten feet beyond each of those. So therefore, it
would be limted nore by the shorter in that case. Does that
make sense? So it's --

BZA VICE CHAIR HART: Yes, | know, it just ---
that has always been an issue for me. And |'ve been, you
know, trying to figure out how to deal with that dogleg
| ssue.

M5. NAGELHOUT: You don®"t count the dogleg.

BZA VI CE CHAIR HART: Yes. And that's what |'m

understandi ng, is you don't count the dogl eg.
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BZA CHAIR HI LL: Ckay, okay, okay. All right,

do we have any questions for the Ofice of Planning, M. --

MR. GO NS: No.

BZA CHAIR HILL: | have a quick one. On the
second to |ast page, there's, like, a wre fence |ooking
thing. And then there's areal fence. Like, what's the wire
di agran? \What does that nean?

MR GONS: That's actually an existing fence.
We just wanted to nake sure ---

BZA CHAIR HI LL: What?

( Si nul t aneous speaki ng)

MR, GO NS: It's an existing fence. But we

actually wanted ---

BZA CHAIR HILL: That's okay. | was just
curi ous.

MR GONS: -- we wanted to show t he nei ghbors
what it was.

BZA CHAIR HILL: | thought it was a dog run

Ckay.

BZA VICE CHAIR HART: And | will say, M. oins,
| do appreciate how you kind of stepped the rear back. |
think that that's a good thing. And | wasn't trying to knock
it. | was just trying to understand it. But | do appreciate
t hat . Because | think that, even though it is 19 feet, it

actually kind of feels I ess than that, because it doesn't go
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to 19 on the third fl oor.

BZA CHAIR HILL: M. Goins, | appreciate the
| ovel y sunset in the background of your photograph and how
pretty the pictures are this |ate at night.

(Laughter)

BZA CHAIR HILL: | really do. It really is a
| ovely way to finish. Ckay.

MEMBER TURNBULL: |'ve got one question.

BZA CHAIR HI LL: Sure, please, go ahead.

MEMBER TURNBULL: M. Goins, on the property to
the west that has the interior courtyard there, is there a
w ndow back there, or is that --- what does he have?

MR GONS: Yes, there is a w ndow.

MEMBER TURNBULL: There is a w ndow?

MR, GO NS: Yes.

MEMBER TURNBULL: Ckay.

MR GONS: Yes. | nmean, we've discussed with
bot h of our neighbors, our yards are very deep.

MEMBER TURNBULL: Yes.

MR, GO NS: W get lots of sunlight. And
actually, | think he's probably going to do the sane thing.

MEMBER TURNBULL: Well, we can |ook forward to
t hat .

MEMBER WHI TE: Just so |I'mclear, both of your

adj acent nei ghbors are in full support?
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MR GO NS: Yes. They've sent specific letters.
They're on the record.

MEMBER WHI TE: Ckay, thank you.

BZA CHAIR HILL: Ckay. Do you have any
questions for the Ofice of Planning?

MR. GO NS: No.

BZA CHAIR HILL: All right. Does anyone here
want to speak in support?

(No audi bl e response)

BZA CHAIR HILL: Is there anyone here w shing
to speak in opposition?

(No audi bl e response)

BZA CHAIR HILL: Is there anyone here fromthe
ANC?

(No audi bl e response)

BZA CHAIR H LL: M. Goins, do you have anyt hi ng

el se you'd like to add?

MR, GO NS: No. |"m going to rest on the
record.

BZA CHAIR HI LL: Ckay, |'mgoing to go ahead and
close the hearing. |s the Board ready to deli berate?

kay, | can just go ahead and start. | thought
that Ofice of Planning's analysis is thorough. | thought

that the testinony given by the Applicant concerning the vote

from ANC 6B as well is how | am taking the ANC s vote,
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al though that's obviously not sonmething that we can give
great weight towards in this particular situation, the way
It's been presented.

DDOT didn't have any objections. And |'m
satisfied that the neeting of the special exception and the
other criteriato grant this. Does anyone have anything el se
they'd like to add?

(No audi bl e response)

BZA CHAIR H LL: [I'mgoing to nake a notion to
approve Application Nunber 19817 as capti oned and read by the
Secretary and ask for a second.

BZA VI CE CHAI R HART: Second.

BZA CHAIR HI LL: Motion made and seconded. All
those in favor say aye?

(Chorus of ayes)

BZA CHAIR HILL: Aye. Al those opposed?

(No audi bl e response)

BZA CHAIR HILL: The notion passes, M. My.

MR MOY: Staff would record the vote as five
to zero to zero based on the notion of Chairman H Il to
approve the Application for the relief requested. Seconding
the notion, Vice Chair Hart. Al so in support, M. Turnbull,
Ms. White, and Ms. John. Modtion carries, Sir.

BZA CHAIR HILL: Al right, great. Thank you,

M. My. So that's the end of our hearing docket, correct?
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MR MOY: Yes, sir.

BZA CHAIR HLL: Al right. So now give us one

m nute and we'll go into deliberations.

(Wher eupon,

the record at 7:43 p.m)

t he above-entitled matter went off
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