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P-ROCEEDI-NGS

(7:08 p.m)

CHAI RVAN HI LL: We are going sonewhat out of

order than we've done in the past. Actually, since the break

we've done it this way. W' ve done deliberations after the

hearing. Just for clarification for anybody that's here, we

don't take testinony fromanybody. W don't talk to anybody.

We don't ask anything of anybody. |f you're here, | hope you
enj oy the show.

Al right. M. My.

MR, MOY: Thank you, M. Chairman. The first of
the case applications for decision making, this is Case
Application No. 14096B of WIson NPB LLC.

This is the Applicant's request for a two-year
ti me extension of BZA Order No. 14096-A, approving a speci al
exception under the Zoni ng Regul ati on of 1958 fromthe unused
bonus density requirenents under Section 768 to permt the
i nterior renovation of an existing building in the D7 Zone
District, fornmerly DO/ G5 Zone District at prem ses 529 14th
Street, N.W, Square 254, Lot 53.

The Applicant's request is in the case record
under Exhibit 3A. ['ll just leave it at that. Thank you.

CHAI RMAN HI LL: kay. Is the Board ready to
del i ber at e?

VEMBERS: Yes.
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5
CHAI RVAN HI LL: Ckay. | can start. The Applicant

did serve this onto the ANC-2C which was the only ot her party
I n the underlying application. The Applicant al so served the
Ofice of Planning and the parties have had 30 days to
respond.

After reviewing the record, as well as the reports
fromthe Ofice of Planning, | do feel that the Applicant has
met the burden under Y705.1 with the justifications that they
have given in terns of why they need, or are requesting |
shoul d say, the extension concerning part of which they are
presenting the 41 percent vacancy despite the Applicant's
efforts to attract additional tenants.

| don't want to go into further detail because the

record, | think, is clearly full as to howthey are providing
their discussion for the relief requested -- for the
extension. | would be in support of this.

Anyone el se have anything el se they would |ike to
add?

MEMBER VWH TE: Yes, M. Chair. | would al so be
in support that they've net the criteria for show ng good
cause under Y705.1 for the expiration of the order. As you
nmentioned, there is criteria that has to be net. They' ve
served the parties. There has been no substantial change in
the facts.

The Applicant has shown good cause for the
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6

extension citing issues |ike market conditions that have
contributed to their 41 percent vacancy rates. | would al so
be in support in order to give themnore tine to conplete
their renovations.

CHAI RVAN HI LL: Ckay. Anyone else? Al right.
Then |'m going to nake a notion to approve Application No.
14096B as captioned and read by the Secretary for the tine
extension. | would ask for a second.

MEMBER WHI TE:  Second.

CHAI RVAN HI LL: The notion has been made and
seconded. All those in favor say aye.

MEMBERS: Aye.

CHAI RMAN HILL: Al those opposed? The notion
passes. M. My.

MR MOY: Staff would record the vote as five to
zero to zero. This is on the notion of Chairman H Il to
approve or grant the two-year tine extension request.
Seconding the nmotion M. Wite. Also in support M.
Turnbull, Ms. John, and Vice Chair Hart. The notion carri es.

CHAI RVAN HI LL: Al right, M. My.

MR. MOY: The next decision nmaking goes to Case
Application No. 19796 of 3324 Sherman Ave., LLC Thi s
application, as the Board will recall, is a request for a
speci al exception under Subtitle E, Section 5201 from the

side yard requirenments of Subtitle E, Section 307.4, and
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7

under the residential conversion requirenents of Subtitle U,
Section 320.2, to convert an existing flat to a three-unit
apartnent house in the RF-1 Zone at prem ses 3324 Sherman
Avenue, N W, Square 2841, Lot 864.

At the Board's hearing of Septenber 12th t he Board
heard testinony, closed the record except for additional
I nformati on. One, an update from the ANC detailing with
additional relief. And requesting clarification of letters
that were filed in support from adjacent nei ghbors.

Inthe case record there is an ANC- 1A report dated
Sept enber 13th. That is under Exhibit 49. There are also
two other pieces inthe record, or filed for the record. One
is a request of the adjacent neighbor to reopen the record
to allowher letter intothe record. Her nane -- that letter
i's under the nane of Melanie Pirchner, P-1-R CH NE-R Her
address is 3328 Sherman Avenue, N W

| also have in hand today a hard copy of the

| etter from the other, | believe, adjacent neighbor at
address 3322 Sherman Avenue, N W | can't read the
signature. It either is a Kor an R, CA sonething but |l

pass this to the Board.

MR HILL: Al right. 1Is the Board ready to kind
of talk about this? Oay. So this started |ast week. W
heard this case |ast week. Wat we asked of the Applicant

| ast week was that there wasn't an actual vote that we had
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fromthe ANC concerning --

|"mtrying torenmenber all this correctly, and you
guys can correct if I"'mwong -- as to what they thought of
the rear addition, as well as the side court relief. W had
requested the Applicant go back and find and get sonething
from the ANC that clarified their positions on the rear
addition and the side court relief. M. Turnbull, you
weren't with us.

MEMBER TURNBULL: No, but I'mquitewllingtosit
her e.

CHAI RMAN HI LL: Okay. That's all right. | was
li ke thinking -- okay. Conmm ssioner May was with us. He,
| believe, wanted sonme further clarity as to the signatures
of the people that were the adjacent nei ghbors. Wat we did
get from the Applicant was a letter from the ANC further
clarifying their position. | nean, it wasn't a vote. They
didn't get a vote from the ANC in the one week and they
didn't get anything that | think we could give great weight
t owar ds.

However, | do think that the letter is -- | think
it's a substantial letter. | nmean, | think the Chair of the
ANC had to take tine to wite this and clearly articul ated
why they were in support of the relief that was being
pr oposed.

In addition to further <clarification, they
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9
reiterated in the letter what the Applicant had said which

was t hat extending the property was going to allowfor three-
bedroomunits. Extending the property was going to allow for
three bedroom units which is sonething the ANC was
encour agi ng which is why they were in favor of the extension.

What | recall was that | was nost interested in
-- I"mgoing to have to | ook up which nunbers and maybe you
guys can help nme -- the property that was next door but
wasn't connected. That is the one that | was nost interested
i n hearing from Nowwe seemlike we get sonething fromt hat
property saying that they were not contacted so it confuses
me as far as that property.

VI CE CHAI R HART: Yes, they actually saidit's not
just that they weren't contacted but they were in opposition,
at | east one of the units, because | think it's a two-unit
buil ding. One of the units was in opposition to the actual
case, the project that was before them

"1l also say that one of the things that we al so
heard fromthe ANC, you are correct that we did get a letter

fromthe ANC, Exhibit 49. In the letter itself one of the

t hi ngs that they said about the rear addition, and I'll read
it. "Personally, | concur with the Ofice of Planning that
the overall addition -- that overall the additional eight-

foot you are seeking for the rear addition is a snall

devi ation considering the large size of the lot."

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




A WD

o O

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

10

Then there is kind of a piece that says, "Provi ded
that you have support from the abutting neighbors to the
north and south of your property as that would be the
expectation and question that you woul d be asked by the full
Comm ssion." So to nme that's kind of |like there is support
of it if both of the abutting nei ghbors would be in support.

It seens as though the letter that we've received
Is not in support of it so then it would kind of call into
question whether or not the ANC woul d be in support of it if
they found out that one of their -- you know, the abutting
nei ghbors did not |ike that.

That just causes, you know, a little bit nore of
that concern. This is kind of why we were | ooking for the
f eedback from both the ANC and the clarification about the
project fromthe two abutting nei ghbors.

| guess one of the abutting neighbors to the --
|"mtrying to remenber if that's north now. Anyhow, the 3328
-- yeah, 3328 were the ones that were -- Unit 1 was actually
not in support of it. Again, that |leads to the question of
does the ANC then -- would they be in support of it if they
knew that this was the case.

CHAI RMAN HI LL: And what confuses ne -- |I'msorry,
Ms. White -- not confuses ne, the further discussion about
all thisis that the Applicant also at the end of the hearing

| ast week said that if they weren't going to get approval of
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the 10-foot waiver, then they were going to submt sonething
that had the plans that they could have done with just the
side-yard relief so they didn't do that either. |'mkind of
-- 1t just further nuddi es what we're tal ki ng about. Pl ease
go ahead, Ms. Wite.

MEMBER WHI TE: No, | concur, you know, w th what
your concerns were. | had concerns. One, when | saw the
letter fromthe ANC whi ch bol ded t he word "provi ded" they get
support from the abutting neighbors. As you know, we have
a lot of sensitivities in ternms of how abutting nei ghbors
feel as well as how it relates to the regulations as well.

Then Mel anie Pirchner, it's clear that she i s not
i n support. "' m not prepared to support the application
until we get a little bit nore information unless we deci de

to vote today.

VI CE CHAI R HART: Yeah. | guess | would al so say
that because -- it's not just because the neighbor is in
opposition to it. | thought that the devel opnent was goi ng

to be inpactful to the neighbor and it didn't seemas though
there was -- | thought there was an option that the applicant
could do that was the buy-right option, the 10-foot option,
that would be | ess inpactful.

| just was not supportive of the additional eight
feet, | guess, it would be. | think that because | didn't

feel that the Applicant had net the criteria, | didn't think
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that | would be able to support that application.

CHAI RVAN HI LL: Okay. |'m again, not sure what
we're going to do because, again, |ooking as to whether or
not | thought they were neeting the criteria, you know, to
approve the 10-feet waiver it's not that, again, we don't
necessarily -- even though it does tend to go this way at
tinmes, it's not Iike the two neighbors on either side if they
agree, then it's a go. Right?

So, you know, it's whether or not there is undue
I npact from that extension of eight feet going onto that
nei ghbor to, | guess, the east.

VICE CHAIR HART: It's to the north. It's to the
nort h.

CHAI RMAN HI LL: Right. So the neighbor to the
north. That's the one that would be inpacted the nost.
Right? Did | think -- we're having deliberations but did I
think that additional eight feet was unduly inpacting that
nei ghbor to the north.

And based upon the discussions that we had, the

testinmony that we took, and the analysis fromthe Ofice of

Planning, | didn't think that it was of undue inpact. I
woul d have been fine with the 10-foot waiver. What nakes
this --

VICE CHAIR HART: The 10 foot.

CHAl RMAN HI LL: I'"'m sorry, the 10 foot. What
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makes thi s, agai n confusing you' ve got ki nd of sonethi ng t hat
we asked for from the ANC and they didn't really get
sonething that we were going to get from the neighbor.
Ri ght? Like we got sonething conpletely different.

The ANC still seens to be saying what the
Appl i cant had provided in their testinony which was that they
were in favor of the |arger project because of the units.
Ri ght ? Now, again, that doesn't have to do wth the
regul ati ons per se but it was just sonething that | was just
maki ng note of during the di scussions we were having wth the
Appl i cant.

| woul d actually, | guess, be nore along the |ines
of possibly putting this off again and trying to hear from
t hemagai n or reopen the hearing to provide further testinony
fromthe Applicant to clarify what is going on, and that we
had thought we were going to get was at |east the other
opti on which was the buy-right option with the side yard and
we didn't get that.

Maybe |' m confusing or naybe |I'm m xi ng that up.
There was sonething where they weren't going to go back as
far as they were going to go back and that's what | thought
was the other design. They were going to provide us wth
anot her design and we didn't get that either. | guess then
| would -- | wish that | could -- but the reopening of the

record to have further clarification of all this unless you
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all think you can figure it out.

MEMBER VHI TE: | would be okay with asking the
Appl i cant for sone feedback regarding what they are wlling
to do here.

CHAI RVAN HI LL: The only other option is to take

a vote. Right?

MEMBER WHI TE: | can do that, too.
CHAI RVAN HI LL: | think if we take a vote, it
doesn't -- |I'mnot exactly sure what's going to happen but

it looks Iike this mght not pass. W can do that, too, but
at least | would rather be at least -- | would prefer to be
nore clear about what it is we are voting on.

MEMBER WHI TE:  Ckay.

VI CE CHAI R HART: You're sayi ng what we're voti ng
on. W're voting on whether or not we think the 18 feet is
too nuch. If we think that it does not neet the zoning
regul ati ons.

We can say that it does or doesn't but it sounds
like -- | think that it would be too |Iong of an extension
because the property that is nost inpacted, which is to the
north, has submtted a |l etter saying that they woul d not want
this. And | think that it would be the nost inpacted on this
site. | mean, ny vote right now would be -- if we voted
right now, | would be voting against it.

CHAI RMAN HI LL: And so | guess then I'm now
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provi ding nore analysis fromthe discussions that | had with
the Ofice of Planning and the di scussi ons that cane fromthe
testinony that we took at the tinme, | guess, from the
Appl i cant concerni ng the positions of the ANC whi ch, | guess,
Is getting further nuddied by this letter. But | can vote
onit, too. | nean, | don't know.

Wul d you all be opposed to reopeni ng the record?
Okay. Let's reopen the record. Let's ask themto cone back
and cl arify what has been put forth in front of us. At |east
Il will have nore clarity as to how to nove forward and maybe
t hat's now ei ght - and-a-hal f hours. M. My, what woul d we do?

MR MOY: Well, we could --

CHAI RMAN HI LL: W coul d reopen the record for a

limted hearing based upon the i nformation that has just been

provi ded?

MR, MOY: Yes. If the Board -- |I'm sure the
Applicant is listening to this here -- listening to the
di scussi on. The Board has two choi ces. One, either to

reopen the record for limted scope as to the status of the
record. W could do that next week. W have an appeal case
but | don't think this would go very | ong. O allow two
weeks if the Applicant intends to make any changes.

CHAI RMAN HI LL: Wen is M. May back?

MR, MOY: He is back on -- just a second. He is

back Oct ober 24t h.
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CHAI RVAN HI LL: " mnot here.

MR MOY: Wiile you think about that, M.
Chairman, for the staff's edificationdo | interpret that the
Board allowed this person's letter into the record?

CHAIRVAN HI LL: | appreciate that. W were kind
of gane to all this.

MR MOY: (Kay.

CHAI RVAN HI LL: | would go ahead and allow M.
Pirchner's letter into the record. That's what ny thought
woul d be.

VI CE CHAI R HART: Actually, it is one of the
things that we wanted. W wanted a letter fromthe nei ghbor
and now we kind of got a letter fromthe neighbor. | think
we were thinking it was going to be a letter of support from
the neighbor but it is a letter nonetheless. | think it's
inline with what we are | ooking for.

CHAI RMAN HI LL: Let's do this in a couple weeks.

| can't do this again next week because it will be three
weeks in arow Let's do this in tw weeks. W'Ill ask M.
May if he's interested in comng in and we'll do this at the

very beginning. GCkay? |If the Applicant is listening, you

know, I would Iike to maybe ask themto reach out to you to

kind of see if we can understand what seens to be confusing.
MR MOY: Staff can take care of that.

CHAI RMAN HI LL: Okay. Then we can have alimted
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scope hearing two weeks from today.

MR, MOY: Cctober 3rd.

CHAI RVAN HI LL: October 3rd. And see if M. My
wants to join us to discuss what -- at this point just to

di scuss what's been put into the record because it seens |'m

conf used.

MR MOY: Ckay. Since you brought up his nane,
| do have an absentee ballot fromM. My. It was in three
parts but I'Il just nention the first part which was that "I

amin favor of reopening the record to accept the subm ssion
fromthe abutting neighbor.” That's Ms. Pirchner. | wanted
to get that on the record.

CHAI RMAN HI LL: Okay. Okay. Geat. Al right.
So then we'll do that again, limted continued hearing, on
the 3rd. You can reach out to the Applicant.

MR, MOY: Yes, sir.

CHAI RMAN HI LL: Ckay. Sorry, all the parties.
Al the parties.

MR. MOY: | have one other business before the
Board adjourns tonight. |1'min possession of a joint consent
notion that was filed and dated Septenber 12th and it's in
the case record under Exhibit 22. The case is -- actually,
it's an appeal, Appeal No. 19839. That appeal is currently
schedul ed for public hearing on Cctober 17th.

In that exhibit, Exhibit 22, M. Chairman, and t he
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joint notion with DCRA and the property owner that's
represented by their attorney, is requesting that the Board
schedule -- well, they filed in their notion to dismss the
appeal as untinely, No. 1. And No. 2, requesting that the
Board schedul e this at an early public neeting to decide the
noti on on Septenber 26 which, of course, is well before the
schedul ed hearing of COctober 17th.

CHAI RVAN HI LL: Okay. Has the Board had a chance
to look at this notion? M. Turnbull, are you not on this
noti on?

MEMBER TURNBULL: |'m here for your support.

CHAl RMAN HI LL: Ckay. Well, then feel free to
take a | ook at the notion.

So what | understand -- so M. My, can OAG ki nd
of explaintonme alittle bit nore as to what this is? They
are asking what ?

M5. NAGELHOUT: | don't have it in front of ne but
fromwhat | understand, there is an appeal pending. There's
a hearing schedul ed for Cctober 17th, | think. The property
owner together with DCRA has submtted a notion to dismss
t he appeal as untinely and they would |i ke you to take that
up next week.

CHAI RMAN HI LL: Okay. They would |ike us -- they
would like us to take up the notion to dismss the notion as

untinmely next week. The only other party -- so the parties
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that are affected are the Appellant. W haven't heard from
the Appellant. Does the Appellant have tinme to respond to
this notion?

M5. NAGELHOUT: |'massum ng the notion was filed
and served on the Appellant when it was nade and the regs
al |l ow seven days.

CHAI RVAN HI LL: So have seven days transpired?

M5. NAGELHOUT: | believe so. | think it was --

MR, MOY: C ose of business today, sir.

CHAI RVAN HI LL: C ose of business today. So we
don't know if they responded to -- well, they've had seven
days and we don't know if they responded or not to this
notion other than COB today. |If they don't turn it in COB
today, then they will not have responded to this notion
Correct?

MR. MOY: Yes. | checked --

CHAI RMAN HI LL: The Applicant is asking for us to
wei gh on this next week. That's what the notion is.

M5. NAGELHQUT: | believe so.

CHAI RMAN HI LL: Ckay. Does the Board have any
t hought s?

VI CE CHAI R HART: Part of this is trying to
determ ne why we need to do this early still. | knowit's
probably witten in here. It seens as though this i ssue has

al ready been set down -- not set down. It's already been
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schedul ed, or the appeal has already been schedul ed.

We woul d be deciding at that point if there was
a need to go on at that point or not, but it just seens a bit
premature to do that now. Again, | may have m ssed sonet hi ng
in here. There is quite a bit of information in here. MW
t houghts are it does seemas though it is a bit early to do
t hat .

MEMBER WHI TE: | would prefer to have an
opportunity to kind of read through it first but why coul dn't
we just hear the notion right before the schedul ed appeal ?
The other question is whether or not the Appellant is going
to respond to this. Wen would their response be due?

MR, H LL: Right. Their response woul d have been
today. This is a lot of information to just try to digest.
What | suggest perhaps -- | nean, at this point, as you say,
M. Hart, you know, there could be sonething in here as to
why they are trying to get this pushed. W haven't done this
before and | could | ook through here and see what there is.
Al so, there's been one nore week.

| guess what we could do is we could | ook at this
for another week. Ckay? W could take a |ook at this and
have an opportunity to see if there is anything in here and
t hen deci de next week whether or not we want to schedul e an
earlier hearing for the week after that on this notion. Does

t hat make sense?
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MEMBER TURNBULL: Haven't you normally | ooked at

these things |ike on the day of the hearing to dism ss?

VEMBER VWH TE: We have.

MEMBER TURNBULL: |'mjust curious what the nor mal
procedure is usually. | thought that was. This notion
normal Iy canme up when you have the hearing. | didn't know

you did it ahead of tinme, or we did it ahead of tine. Like
you say, maybe there's sonething in all of that that expl ains
why it's being asked to be done ahead of tine.

CHAI RVAN HI LL: M. Hart.

VI CE CHAI R HART: No. | agree with that. I
understand that typically we will look at nbtions just in
general at the time of the appeal or the application itself.
| think that the owner is talking about they wll be
substantially prejudiced by the extension of the appeal
filing deadline. | nean, like | said, there are quite a bit
-- there is quite a bit of information in here to have to go
t hr ough.

CHAI RVAN HI LL: Ckay.

VICE CHAIR HART: | wouldn't m nd having naybe a
week.

CHAI RMAN HI LL: Let's do this then. M. My, we
are going to go ahead and take a look at this this week.
Then next week we'll determ ne whether or not we are going

to schedule this earlier or not interns of to determne this
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notion for untineliness, or we'll just wait until when the
day of the appeal is going to happen. Ckay?

MR MOY: Yes, sir.

CHAIRVAN HI LL: Al right. Okay. Does that sound
good?

MEMBER VWHI TE:  Yes.

CHAI RVAN HI LL: Ckay. Does everybody have one of
these? Al right.

M. My, do we have anything else before the
Boar d?

MR MOY: No, sir.

CHAI RMAN  HI LL: Ckay. Thanks. W stand
adj our ned.

(Wher eupon, the above-entitled matter went of f the

record at 7:43 p.m)
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