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P-ROCEEDI-NGS
10: 37 a. m

MR MOY: The tine is 10:36, the Board reconveni ng
after a break. So if we can call parties to the table to --
oh, no, no, no. This is a decision case, we're in the
deci si on session, sorry.

Al right, Case Application Nunber 19689 of M C9
Omer, LLC M. Chair, this application was anended for
speci al exceptions from the private school regulations,
Subtitle X, Section 104.1, bul k extension regul ati ons under
Subtitle A, Section 207.2, which would construct new office
space in a 111 unit apartnent house on the canmpus of an
existing adult private school, RA-2 and RA-4 zones, at
prem ses 2300 16th Street, NW Square 2568, Lot 806, 808 and
809. Participating on this decisionis you, the Chair, Vice
Chair Hart, Ms. Wite, Ms. John, M. Peter Muy.

M. Chairman, there is a prelimnary matter. This
norning at 8:30 was a filing fromANC, ANC 1, requesting the
Board postpone its decision-making. That's in the case
record. There is also a filing froma non-party, a notion
to reopen the record. That's also -- the notion itself, |
should say, is in the record for view ng.

So that's before the Board, M. Chair.

CHAI RPERSON HI LL: Ckay, great, thank you. So |I'm

| ooking to the Board on a couple of things. First of all,
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the notion by the non-party to reopen the record, we can only
accept notions by parties. And also, | think, the record was
al so open for along tine. But beyond that, we can't accept
notions by people that are non-parties. So | don't think
there's anything that we can even say about that. So |I'm
going --- we don't even accept that.

As far as the notion to reopen the record by the
ANC, | guess there are a coupl e of thoughts that | had onit,
and | ooking to the Board for their guidance as well. As the
Board knows, as, you know, people that are here know but
don't come every day, the decision portion of our hearing is
just for us to deliberate.

And so we don't take testinony, we don't reopen the
record. Because all of the parties for the decision mght
not have been here. | nean, it's not sonething that we take
testinmony from

However, what | understand fromthe O fice of the
Attorney General is that if there is a notion by the ANC in
this particular case, since it's an argunent on the notion,
it's not necessarily reopening the hearing. So we coul d t ake
--- we could hear fromthe ANC, if they're here, on their
particul ar notion.

| do believe they're here, the ANC. But before we
go to that point, is the Applicant here as well? Ckay,

perfect. So then could the Applicant and t he ANC pl ease cone
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to the table?

Al right, great. Thank you, good norning. |f you
coul d, please, introduce yourselves fromny right to left.
You can start please.

M5. FOX PERRY: Amanda Fox Perry for ANC 1C

MR CUMM NGS: Jonat han Cummngs wth the
Appl i cant .

MR AVI TABILE: And David Avitabile, wth Goul ston
and Storrs, as Counsel for the Applicant.

CHAI RPERSON HI LL: Ckay. So, Commi ssioner Fox
Perry, I'mgoing to ask you just to give us a little bit of
an explanation in terns of your notion. And then, since the
Applicant hasn't had -- we got it, | don't knowif we got it
this norning or last night, but we got it recently. So the
Appl i cant woul dn't have had a chance to speak to the notion.
So, Conmi ssioner, if you'd just kind of, again, outline your
notion for us?

M5. FOX PERRY: (Gkay. So what the notion does is
it asks that the decision naking by the Board just be
post poned until the Ofice of Planning has had a chance to
do a nore conprehensive and conplete assessnent of the
project's inpacts as well as respond to sone of our direct
concerns about the conprehensive plan.

And it also requests that this matter be taken up

by the Zoning Commission and the Ofice of Planning to
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directly address the FLUM i ssue and states that any notion
or any decision by the Board on that request to shift the
boundary lot Iline assunes that the RA-4 zoning of that
portion of the lot is valid. And the FLUMclearly indicates
that it's for noderate density. And RA-4 does not conply
w th noderate density.

So to weigh in on that issue wthout having sone
conclusion as to whether or not the <current zoning
designation conplies with the FLUM would be a direct
viol ati on of the conprehensive plan.

CHAI RPERSON HI LL: Okay, M. Avitabile, do you have
any comments? Well, actually, before you do that, does the
Board have any questions for the Comm ssioner?

(No response)

CHAI RPERSON HI LL: Ckay. And we'll let M.
Avi tabil e have a second there to | ook at the notion.

MR. AVI TABI LE: Thank you, nenbers of the Board.
| am responding to this relatively fresh, so forgive if |
vary a little bit. You know, | don't think there's any good
cause for the ANC bringing this up at this late hour. And
| think there's an extrenme |ack of prejudice to us.

We've been at this process with the ANC and the
community for four years. And we've been in the zoning
proceedi ng, which was filed back in Novenber, for nonths.

W del ayed nultiple tinmes to work out an agreenent with the
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representatives, wth the imredi ately affected nei ghbors.

| do want to note, in the ANC s notion here, they
actually at the end suggest that MOU process was |ess than
above board, because we were sophisticated, and the community
parties were not. | think that's unfair to the comunity
parties, one of which was actually represented by Counsel in
reviewi ng the MOUs.

| think they are a fair, bal anced work product that
are the result of many, many, many nonths of hard work.
Comm ssioner Fox Perry was present for many of those
di scussions. And | think she obviously didn't agree with the
results. And I think that's unfair.

| also do want to point out that, you know, the
conp pl an desi gnation of this property has been the conp pl an
designation of this property for quite sonme tine. This is
not new information. None of this is new information.

Wen we were at the hearing on this on June 13th,
there were three people that showed up to speak in
opposition, two nenbers of the ANC, and one nenber of the
community. That was it. The other people who spoke or were
present were representing the community parties and spoke
about the integrity of that process and the fact that we all
wor ked t oget her.

The ANC clearly, in their resolution in July, they

brought in newissues that they hadn't previously brought up.
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| think case law is very clear that those issues are not
before the BZA. The conp plan is not self-executing, it is
gui dance and recomendation that wultimately the Zoning
Comm ssion acts on, not the BZA. And, you know, | think --

CHAI RPERSON HI LL: Okay. Al right.

MR AVITABILE: -- those are ny initial thoughts.

CHAI RPERSON HI LL: Ckay.

MR. AVI TABI LE: Thank you.

CHAI RPERSON HI LL: Al | right, t hanks, M.
Avitabile. Al right.

MEMBER MAY: May | ask a question?

CHAI RPERSON HI LL: Sure, of course.

VEMBER MAY: M. Avitabile, do you want to speak
specifically to the, I nean, again, | got this very | ate too,
and |I'm just trying to digest it. But it seenms the
i ndication is that the zone shift is not sonething that the
BZA can do in this case, either because of constrictions of
the conp plan or because of, | don't know, the regul ations.

But, | nean, can you speak specifically to that and
just remnd us why the zone shift is appropriate in this
circunstance, and it's within the powers of the Board to
deci de?

MR, AVITABILE: Sure. So in that particular case,
there is nothing in the standards relative to that section

of the zoning regul ations that says the Board i s supposed to
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consi der the conprehensive plan.

This is a situation where it's only limted to
wher e you have a split zone property that's been i n existence
since 1958 when the Zoning Conm ssion adopted a regul ation
recogni zi ng that the Board should have the [imted authority
In those situations to allow for the zone boundary line to
be adjusted to allow for nore density or nore height to be
shifted to where it should be and | ess where it shouldn't.

It's essentially a nmechanismto allow the Board to
all ow Applicants to shift density away fromconmunities, away
fromareas where there should be | ess density. Wat it does
in this case is it actually helps shift and keep, you know,
t he noderate density core of the site as noderate density.

It isentirely within the Board' s purviewto review
and approve the application based on the nerits and the fact
that we net the standards. And | don't think it's
necessarily possible for the Board to consider the
conprehensi ve plan. Because it's not one of the standards.
And the Board's jurisdiction is relatively limted. It's
very different fromthe Zoni ng Conm ssion which, of course,
can | ook at these issues on a broader |evel.

MEMBER MAY: Thanks, that was hel pful.

CHAI RPERSON HI LL: Ckay. Anybody el se have any
guestions for either M. Avitabile or Conm ssi oner Fox Perry?

MEMBER VHI TE: Vell, | guess it was nore of a
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conmment . | thought --- ny understanding was that the BZA
does not, you know, have jurisdictionto nmake interpretations
of the conp plan. Qur jurisdiction is to interpret the
specifics of the zoning regul ations.

So I don't knowif, you know, fromny perspective,
| don't think we have the jurisdiction to nmake these types
of interpretations. Maybe OAG could weigh in on it. But
t hat was ny under st andi ng.

And | guess the other issue | just had for the ANC,
just to kind of get a sense of the timng of this, why was
this filed today? Ws it because this was a new argunent
that you felt you needed to make or -- |'mjust curious about
the timng of it. Because we were alnost in the decision
phase at this point.

M5. FOX PERRY: Well, thank you for that question.
| amnortified to have filed a notion of this nature on the
nor ni ng of a deci sion naking hearing. And | guess |'l| start
by saying that this is the first issue that | personally have
been involved with at the BZA

| didn't realize, at the | ast hearing, that we were
actually closing the hearing. | thought, when it was com ng
back to the ANC, that we were going to have further
opportunity to weigh in, especially in light of the fact
that we were able to file a second resolution, ANC

resolution, as a report in this case.
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| had sone conversations wth BZA staff who
i ndicated that such a nmotion could be filed, but | also
wanted to touch base the Ofice of Planning just to raise

this FLUMissue with themand to see what their explanation

was. | didn't hear back fromthemuntil yesterday, at which
point -- and that communication is attached as an exhibit to
nmy noti on.

The problem here is that we would not be in a
position to even be raising this FLUMissue if the Ofice of
Pl anni ng had addressed it from the get-go. Frankly, as |
read it, | don't know that this i ssue would even have been
sent to you. But, you know, the comruni cation with Director
Shaw states that, even though the BZA report in this case
doesn't include information on a conp plan, | assure there
are nultiple tracts by OP.

So | amjust confused as to how you have this FLUM
i ssue where there's clearly a discrepancy. Mderate density
is not --- RA-4 is not noderate density. The definition or
description of the category of npderate density nanes three
different categories that do conply with noderate density.
And then they cite to, | believe it's R5-B that is on the
cusp.

R-5-B correlates in the new zoning with RA-2 which
is what the rest of this property is. So it seens clear from

the FLUMthat this ot is neant to be RA-2 and not RA-4. So
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again, thisis anissue that | would have certainly preferred
to have rai sed questions on at the hearing.

Again, | was unfamliar with the process. And it
gets back to this concern that the Ofice of Planning, as
much as they're saying they |looked at it, there's no
explanation in the record for how they get around FLUM

MEMBER MAY: So let ne ask a couple of questions.
| mean, you understand that the FLUM is not a zoning nap,
right?

MEMBER WVWHI TE: Yes. No, | understand that.

MEMBER  MAY: Ckay. And it's the Zoning
Commi ssion's job, essentially, to translate that into the
zoning map, and to tweak it and adjust it based on what's in
the zoning map, and tweak the zoning map based on what's in
t he FLUM

And when it cones to a nunmber of cases where the
map has changed, there are certainly circunstances where the
map has changed, and what m ght have been, you know, R4 gets
mapped into an area that's nobderate density or something
anal ogous to that. But that happens on a regul ar basis.

Do you al so understand that, | nean, that the idea
of adjusting the boundary with a split zone property is an
established practice within the BZA's authority, that there
are tweaks that can occur.

MS. FOX PERRY: No, absolutely, it's clearly a
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speci al exception allowabl e under the | aw.

MVEVMBER MAY: Ri ght. So, | nean, | can understand
how this may not have gotten onto your radar initially, but
these are all things that are considered in the process. And
the, | nean, | wouldn't expect that the Ofice of Planning
IS going to raise a conp plan consistency issue when that's
not really what the BZA' s deci sion naking area is.

| nmean, if this were an actual remapping in front
of the Zoning Conm ssion, yes, | nean, | think that woul d be
a consideration. But in this circunstance, the BZA can only
act within the tools --- with the tools that it has. And
thisis clearly, you know, certainly the Applicant is arguing
that it's clearly within the set of tools that's avail able
to the BZA. And you admit kind of as nuch yourself.

M5. FOX PERRY: Well, | understand that the zoning
| aw al l ows that. And | guess | would al so argue that the BZA
can and shoul d consi der the conprehensive plan.

Now, nmnmy bigger concern is that the Ofice of
Pl anni ng, whichis required to reviewthe applications before
it for consistency with the conp plan, | understand that the
i ssue of actually rezoning that ot to be consistent with the
conp plan is not sonething that you can do. | get that that
is not within the BZA's authority. But it is within the
Zoni ng Conmi ssion's authority. So the Ofice of ---

VEMBER MNAY: But that's not the action that we're
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contenpl ating here.

M5. FOX PERRY: Ri ght . But to take action on it
when that issue has not been resol ved, and where the Ofice
of Planning clearly did not do the due diligence in reviewng
and vetting this case agai nst the conprehensive plan, which
I ncl udes the maps, is --

MEMBER MAY: Well, again, | nean --

M5. FOX PERRY: | nean, it's based on a foundation
that is potentially invalid.

MEMBER MAY: | nean, the Ofice of Planning shoul d
be living and breathing the conp plan with all the actions
that they take. | nmean, that's the guiding, you know, the
gui dance from above when it comes to any advice that they
offer either to this Board or to the Zoni ng Comn ssion.

But again, the action that's being considered here
is not a re-nmapping. It is an adjustnment of the zone
boundary line within a split zone property which is somethi ng
that is within the purview of the BZA And it's not
somnet hi ng where the zoning regul ations require the Ofice of
Planning or even the BZA to consider the conp plan
i npl i cations.

M5. FOX PERRY: | don't have those regulations in
pl ace to know whet her or not the OP should or shouldn't have
done that. But | would say that ---

MEMBER MAY: But your argument is that they should
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have consi dered the conprehensive plan?

M5. FOX PERRY: Yes. My argunent would be that
this should have been sonething that the OP either raised
directly as a Map Anendnent, which they are allowed to do,
or they should have referred this to the Zoni ng Conm ssion
for the Zoning Comm ssion to weigh in on whether or not they
wanted to sua sponte rezone that |ot in accordance with the
noder ate density designati on.

MEMBER MAY: Ri ght.

M5. FOX PERRY: And that question is, | nean, now
here we are. | understand that you can't do that. But |
woul d say that granting a special exception to nove the | ot
line to shift that RA-4 density into the RA-2 zone, when
we're saying it appears that this lot should not be RA-4, |
would argue that that is an error, that this should be
addressed first, at | east by the Ofice of Planning, to weigh
in on. The Zoning Comm ssion should weigh in on this.

MEMBER MAY: | think the thing that's pretty clear
fromnmy perspective is that what you' re arguing are things
that are not really within the Board's authority to deci de.
W don't have the ability to direct the Ofice of Planning
to do certain things.

The Zoni ng Comm ssion, and speaki ng as, you know,
and | am here to represent the Zoni ng Comm ssion, you know,

this is not sonething that we woul d typi cally be engagi ng on.
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Agai n, because it's a pretty straight forward matter of
adj usting a zone boundary line within a split zone property
which againis ---

M5. FOX PERRY: Well, | -- sorry, | understand that
that's probably not sonething that you typically deal wth.
And | understand that you are here today as a nenber of the
Zoning Comm ssion. And it is well wthin your right, as a
menber of that Conm ssion, to raise the i ssue sua sponte and
to bring this to the Zoning Conm ssion. So | woul d hope t hat
you w i |.

MEMBER MAY: Well, there's no decision yet, so
there's nothing for ne to do. And there isn't a -- sua
sponte doesn't even cone into play until an order is issued.
So we're a long way away from anything |ike that.

But | expect that we'll nake a decision about this
today, and that we'll close the record, and we'll be done.
Well, | don't expect we'll --- we have a notion that we're
considering, that you want us to defer. But we will make a
decision either today or at sone |later date. W'Ill| see.

CHAI RPERSON HI LL: Okay, all right. So does the
Board have anynore questions for the people that are here?

(No response)

CHAI RPERSON HI LL: Ckay. Thank you guys very nuch.

M5. FOX PERRY: Thank you

CHAI RPERSON HILL: Sure. Al right. So let's go
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ahead and deliberate on this notion that's in front of us.
And then we can see what we're going to do. | nean, | ---
and Conm ssi oner May, | appreciate your expertise in sone of
your questioning and di scussi ons.

| nmean, you know, what | had understood from the
O fice of the Attorney CGeneral and other --- and reading the
regul ations, is that, you know, this is not really areas that
are within our purview and that we are here to | ook at the
application that is before us and the standards that are
before us with regard to that request.

The O fice of Planning has provided information to
us with regard to that application. And as | was going to
even kind of go through deliberations, | was in agreenent
with the analysis that the Ofice of Planning had provided.

And we had a very full hearing in terns of the
application, what they were trying to do, how they were
neeting the standards, as well as input fromthe comunity
that the ANC was opposed, as well other nenbers within the
community. And they gave their reasons for that.

| guess | would be, with regards to the notion, |I'm
kind of tying this into other discussions |I have which is
that we haven't gone to the deliberation yet as to whether
or not we, as a Board, agreed to the application and that the
Appl i cant had net the standards.

For ny part, and I would have gone into a little
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bit nore detail as to why, but before we get to that point,
| was going to be in favor of the Application. But | was
confused by all of the information that was put forward to
us with the different MOUs as well as the conditions that we
had asked the Applicant to go back to the comunity to try
to inplenment.

The conditions that they had set forth were 15
pages worth of conditions where sone of those conditions were
zoning related, others were not. And we are only here able
to inplenment conditions that are concerni ng zoning, as well
as then they brought up issues of enforcenent.

And so | was kind of torn, again since this is a
deci si on maki ng hearing, as to howto address those questions
with the Applicant unless we reopen the hearing just to ---
wel |, ny possible suggestion would have been to reopen the
heari ng just to di scuss that 15 pages-worth of conditions and
what we, as a Board, thought were zoning rel ated and what we
t hought were applicabl e and enforceabl e.

After this notion, | suppose if we were going to
end up post poni ng anyway to reopen to go through the 15 pages
of conditions, the Ofice of Planning could submt a
suppl enental report to address the issues that the ANC had
brought up in terns of their notion. So I'm kind of ---
that's where | am And I'Il leave it to sonebody else to

give nme their opinion.
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MEMBER MAY: M. Chairman, | appreciate the
anal ysis and hearing your thoughts on this. | nean, first
of all, let me say | don't think that what we received from

the ANCthis norning is sonething that warrants deferring the
decision. | nean, | guess | already tel egraphed that.

Because again, | don't feel like this falls within
the discretion of the Board to either force a consideration
of the conprehensive plan or to refer the matter for a Map
Amendnent to the Zoning Conm ssion. | mean, this is all
pretty straightforward within the bounds of the rules by
whi ch the Board operates.

Wth regard to the actual conditions that have been
proposed, | think that we are asking for a final version of
t hem | think that everything that we saw in there was
consistent with sone of the things that were said or were
part of prior exhibits. So I think that it's all been
menori al i zed.

| think I have only a couple of mnor comments on
the proposed conditions having to do with flexibility on
mat eri al s. But other than that, | don't see a particular
reason for further discussion or response fromthe Ofice of
Pl anning. But certainly if the rest of the Board feels they
want to have nore discussion, | always |ike talking.

(Laught er)

MEMBER HART: Yes. | actually agree wth
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Comm ssi oner May about the notion that is before us regarding

the notion to postpone. | just didn't think that that was
necessarily sonething that | would support. So I'"I'l just
kind of Ileave it there, just for the reasons that

Comm ssi oner May rai sed.

Regardi ng the conditions ---

CHAl RPERSON HI LL: Can | interrupt just once.
Let's get through that notion. Does anyone have any ot her
comments on the notion?

(No response)

CHAI RPERSON HI LL: Ckay. So then it |ooks I|ike
that we will be in denial of the notion. So | will go head
and make a notion to deny the notion of the ANCto reopen the
record and ask for a second.

PARTI Cl PANT:  Second.

CHAI RPERSON HI LL: Mbtion's been made and seconded.
Al those in favor, aye?

(Chorus of ayes)

CHAI RPERSON HI LL: Al those opposed?

(No audi bl e response)

CHAI RPERSON HI LL: Ckay, so the notion passes, M.

Moy.

MR, MOY: And actually, just so we have it clear,
the notion was --- the request was to postpone the decision
maki ng?
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CHAI RPERSON HI LL: Sorry, thank you.

MR MOY: So you were saying that it was a notion
to ---

CHAI RPERSON HI LL: Reopen the record. So I'll,
again, nmake a notion to deny the notion to postpone the
deci sion making that was presented before the ANC, and ask
for a second.

MEMBER MAY: Second.

CHAI RPERSON HI LL:  Mdtion nade and seconded. All
those in favor, aye?

(Chorus of ayes)

CHAI RPERSON HI LL: Aye. All those opposed?

(No audi bl e response)

CHAI RPERSON HI LL: Mbdtion passes. M. My.

MR. MOY: The staff would record the vote as 5-0-0
based on the notion of Chairman Hill to deny the notion to
post pone Board' s deci sion on this application. Second to the
notion by M. Peter May. Also support, Ms. Wiite, Vice Chair
Hart, and Ms. John.

CHAI RPERSON  HI LL: Ckay, SO now we're iIn
del i berati on.

MEMBER HART: Yes. Thanks for kind of finalizing
that part of it. Wth regard to the conditions, | just
t hought that there were --- | agree with Comr ssioner May in

that there were sone ki nd of discussion in the very beginning
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of the conditions about the materials, and choi ces, and they
could do this or that. It just seened like, | don't know,
the flexibility was --- it seenmed I|like the zoning
adm ni strator could kind of deal with that as part of their
approval. It just didn't seemlike we should be opining on
that or just including that.

VEVMBER NAY: If you'd like nme to respond, so, |
mean, this is an issue that we've been grappling wiwth with
t he Zoni ng Comm ssion where applicants will put in proposed
conditions that give broad flexibility to nodify the design.
And |'m not tal king about big things. | nean, | think that
this is not a PUD, so we're not going to put sort of
conditions on this the way we would for a PUD

| think that the extent to which these conditions
are rel evant, of course, have to do with the extent to which
the conditions mtigate any inpacts associated with the
relief associated with a project.

And | think this is a circunstance where it's hard
to very specifically say this particular condition rel ates
to this particular issue when it cones to the choice of
materials of the building and the materials -- the planting
materi al s.

But really all I'm tal king about is saying that,
you know, addi ng a phrase that the ability to vary the col or

or the materials based on, you know, what's avail abl e at the
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time of construction, | think that, you know, to say
sonething like wthin specified ranges, or wthin the
reference ranges that were presented at the Board hearing,
| mean, that's really all |I'mtal king about.

It's not about --- 1| nean, right now they could
change the whole thing to a big red brick building, according
to the conditions. And, you know, | think that part of what
we are trying to evaluate in the overall picture of this
building has to do with the way it has been sensitively
designed to fit in the context and to mtigate sone of the
concerns of the nei ghbors.

So that's why | would --- just that kind of
cautionary | anguage, the same thing for planting material s,
you know, |'m not sure exactly how that gets phrased. But
| think that's sonmething that can be tightened up slightly,
even after we make deci sion.

MEMBER HART: Yes. | mean, the issue though is
kind of, bringing it up with sone of the conditions, was once
these conditions are in place, then they areit. And it just
seened |ike some of them were really, really specific and
al nost, you know, al nost too much specificity in some ways.
Because it was, | don't know, you know, sone questions
started raising as, well, if they don't neet this, then do
t hey have to cone back for, you know, a change in that?

VMEMBER MAY: Well, yes. | nmean, if for sone reason
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t hey di scover that they cannot neet a particular condition,
then yes, | think they would have to cone back for a
nodi fication to change those conditions.

But | think that, you know, |I'm not going to
suggest that, since these are proffered conditions, this is
what they are, you know, the Applicant is proposing to live
by. | wouldn't want to suggest that we | oosen anything. |
think sonme of the things that are in there, you know, maybe
there's a valid question about whether they are things that
we can i npose as conditions under the Board' s authority. But
that's a finer point of lawthat |I'mnot that well versed on.

And besi des, they're going to have to cone back in
five years anyway. So we'll be looking at it all in five

years again, or at |east sonmebody wll.

MEMBER WH TE: | wll just give some quick
conment s. | mean, the conditions that we were | ooking at
were in Exhibit 87B. So, | mean, you're |ooking at that

docunent. And | think there're over maybe 50 conditions, 40
conditions in that docunent.

So, you know, Comr ssioner My, | nmean, he's
correct. You know, they did proffer those conditions. But
| think sone of them are outside of our purview as a BZA
or gani zat i on.

And ny only concern would be that if, for instance,

they did not neet one of those conditions, there's a
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possibility that their Cof Ocould be pulled. So | was nore
in favor of either having them clarify it or creating
sonething that was a lot nore --- alittle shorter and a | ot
nore focused specifically on the relief that they're seeking
In order to control the adverse inpacts to the comunity.
CHAI RPERSON HI LL: Ckay. Can we do this first,
actually? So we're kind of talking about the conditions.

And | first want to get through whether or not anyone has any

t houghts on the nerits of the case first. And | wll,
agai nst --- because it seens |ike no one has gotten past the
conditions insofar as it seens |li ke the decision of --- Well,

so agai n, back to what | had t hought about the anal ysis that
was provided by the testinony fromthe Applicant as well as
the community.

It was a very big, you know, | ong heari ng where the
Applicant cane and gave all of the relief that they were
requesting as well as their analysis for howthey' re neeting
the criteria for the BZA to grant that relief.

The O fice of Planning al so provided their report
in terms of how they believe the Applicant did or did not
neet the relief requested. The Ofice of Planning' s report
provi ded us with anal ysis as to howthose criteria were being
net. | amin agreenent with how the Ofice of Planning is
| ooking at this and how they are comng to the concl usion

that the criteria is being net.
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So that's kind of the first step. | just want to
understand, again, the conditions. Like, if this gets
denied, then we don't need to worry about the conditions.
So if --- so does anyone have any other coments about
whet her or not they would be in support of the application?

| would be in support of the application based on
the reasoning that | just put forward. And then we can get
to what | was struggling with, which were the conditions,
because of all the testinony that we heard, in particular,
the way that this facility has been working since the | ast
time they were here.

You know, | nean, that's what the thing was that |
was interested in finding out alittle bit nore to which was
t he key into how, you know, like the traffic pattern, and t he
catering trucks, and things like this were going to be dealt
Wit h. So just real quick, | nmean, I'min support of the
application. So does anyone el se have anything they'd |ike
to add in that regard?

MEMBER JOHN: M. Chairman, |'d just like to add a
few nore thoughts. This was a sonewhat contentious
application. And just to reviewwhat nmy thought process was,
this is an application for a special exception to expand the
physi cal space of an existing private school to add neeting
and work spaces, and a 111-unit nulti-famly building al ong

16th Street.
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The Applicant al so seeks special exception relief
to shift the RA-4 boundary 35 feet to the west on a split-
zoned lot. |I've reviewed the record, and listened to the

testi nony of the wtnesses. And in applying the regul ati ons

to the facts of this case, | believe the Applicant has net
the criteria for the zoning relief requested. And in
reaching this conclusion, |'ve given great weight to the

t horough analysis and recommendations of the Ofice of
Pl anni ng.

The BZA is also required to give great weight to
t he i ssues and concerns of the ANC. And in sunmary, the ANC
continues to object and states that the office of Planning,
as we heard in discussion on the notion, the Ofice of
Pl anning i nproperly assessed the project's inpacts, noise,
ener gency response, the environnent, |ight and air em ssi ons,
refuse, and ot her basic |and use pl anni ng inpacts.

The Board relied on the assertions nmade in the
Applicant's statenment and in the provisions of the MOUs in
endorsing this project for BZA approval instead of conducti ng
its own studies. The BZA nust consider the conprehensive
plan, and this project violates many provisions of the
conprehensive plan. Meridian is not a private school. The
i npacts of this project will be substantial and cannot be
fully mtigated by the MOUs.

VWhile | appreciate the ANC s concerns about the
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application of the conprehensive plan as previously stated,
the conprehensive plan is an inportant policy docunent.
However, the BZA is required by law to apply the applicable
regul ations to the facts of each case. And under Subtitle
X 104. 2, the Board may approve the operation of the private
school at that location if, anong other criteria, it is not
likely to becone objectionable because of noise, traffic,
nunber of students, or other objectionable conditions.

The Applicant represents, and we have no other
reason to doubt, that the |l evel of activity will not increase
and there will be no increase in students and staff. The
Applicant has also stated that it wll not use the new
conference room for weddings which was a concern of the
comruni ty.

Wth regard to traffic related to school and the
condom nium building, the Applicant conducted extensive
research, I'msorry, extensive outreach in discussions with
the community and redesigned the project to neet those
concer ns.

The nost significant inprovenent was noving the
par ki ng garage to Bel nont Street entrance where there's two-
way traffic. And so traffic to the school would no | onger
need to circle the neighborhood to exit at Crescent Pl ace.
The ANC cites congestion at that | ocation, and the Applicant

agreed to conduct a traffic signal study and inprove the
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si gnage and pavenent mar ki ngs.

Wth respect to noise, the Applicant agreed to
reduce noise inpacts by limting when nusic can be pl ayed.
O her potentially objectionable inpacts are addressed by the
MOU between the parties, such as the size and nature of
events and t he operation of one of the condom ni umbui |l di ngs.

The Applicant has also agreed to a condition
limting the operation of the private school to five years.
If the community is able to denonstrate at that tine that the
school is not neeting its obligations, and its operations
beconme objectionable as specified in the regulations, the
community may raise those concerns with the Board at that
time.

The special exception to nove the zone boundary in
a split zone fromthe RA-4 zone to the first 35 feet of the
RA-2 zone is authorized by the regulations. And it is not
necessary to try to interpret the conprehensive pl an because
the regul ati ons thensel ves are clear that the Board has the
di scretion to grant that type of relief.

As the Applicant has shown and OP has stated, this
change will not increase the overall density of the project.
Instead, it will shift density along the 16th Street corri dor
and away fromthe historic buildings. | would also rely on
DDOT" s anal ysis and the reconmendati ons contai ned by DDOT.

And | do not recommend the flexibility criteria
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requested, and | am open to discussion of the conditions.
l"'msorry this was so | ong.

CHAI RPERSON HI LL: No, that was great, thank you so
much. Anyone el se?

MEMBER MAY: | think that was a terrific recap of
all the issues. And | don't have much to add except to say
that, | think, | thought fromthe | ast hearing that the case
for the zoning relief specific to the building was pretty
clearly made, and that the only question was the special
exception related to the operation of the school, and the
concerns that were rai sed by the conmunity in the Applicant's
willingness to very strictly address those with all the
events that were happeni ng.

And | feel like what we have received in the
proposed conditions in the MOUs at this point have addressed
that. And the Applicant otherw se has addressed t he concerns
that we raised at that hearing. So I'min favor, again,
except for just the little tweaks to the conditions that |
suggested earlier.

MEMBER VHI TE: | concur with Board Menber John's
comments. Those were excellent in ternms of all the issues
that popped up in this case. Because, you know, you're
wei ghi ng the concerns of the community, but you al so have to
| ook at the criteria within the special exception relief that

t hey' re requesting.
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So | believe that they net that criteria. | think
the final part of this analysis is just incorporating all the
conditions that wll protect the comunity, as well as
conditions that the Applicant has agreed to conply with, and
I ncorporate it into the order.

CHAI RPERSON HI LL: Okay. So we're back nowto ---
t hank you all very nuch --- back now to the conditions and
still kind of what | suppose there was. There was sonething

t hat Comm ssioner May had nentioned in terns of his changes

tothe conditions. I'mstill kind of where --- and |' mgoi ng
to turn this over. | know that Vice Chair Hart, you' ve
| ooked at the conditions a little bit nore. | woul d have

been just accepting Exhibit 87D as it was, all 15 pages, in
terms of --- and then left it at that.

And so, or I'"mstill saying, you know, cone on back
and understand the detail of how the nechanics of it are a
little bit nore. Because the main thing that | had issue
with was, again, the things that the community had brought
up with the way the facility was being run now

And to mitigate those adverse inpacts of this new
requested relief, | think, wthout just taking it
whol eheartedly in 87D, | would |look to the Board to see if
there are any other options or things that you would
consider. Qherwise, | would just be going with 87D as the

condi ti ons.
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MEMBER HART: Yes, | nean, | amin support of the

application. | didn't have a particular issue with that.
| know that there is opposition to the case fromsone in the
conmuni ty.

And the reason that | was really looking at the
conditions was really, it just seened really, really |ong.
| nmean, it was, you know, they were tal king about a | ot of
stuff that I was, |ike, oh, ny gosh. Gkay, so how do we kind
of relate that to, you know, to the zoning that was actually
being --- the relief that was being requested. And so that
was really the concern that | had.

| mean, | had gone through and actually kind of
paired it down to about two pages. But the problemis that
it's stuff that is, you know, I know that there's been a | ot
of kind of discussion and everything that's gone on with it.
So that was -- the reason that | was thinking that we m ght
have to have another discussion was really because of the
change fromthe 15 pages to two pages.

And really it wasn't about trying to nake it easier

for them It was nore just trying to see if | could focus
in on things that | thought were nore zoning related, at
| east that was ny initial idea of it. So that's kind of

where | amwth it.
And it was, like | said, it was just a little bit

hard to try to go through sone of this that was, okay, so,
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you know, sone of kind of the liaison stuff, the nunber of
people | thought was fine. The events | thought was

generally fine. But when it started to get into you know,

tal king about, well, is it a 30-foot truck, or a 24-foot
truck, and I'm Ilike, well, who's actually going to be, you
know, is the neighborhood then kind of saying, well, this is

a 30-foot truck, and you can't do that here?

And | don't know. That's the part that | was just
tryingto--- 1 was having a hardtinme with it, because | was
trying to figure out how do you deal wth that.

Go ahead.

CHAI RPERSON HI LL: Can | change on this one thing?
So who woul d be in objectionto including all the conditions
as they are in Exhibit 87D?

MEMBER MAY: | support themall. | just want to
tweak the two relating to building materials and plant
materials so that there are sone controls over that.

CHAI RPERSON HI LL: Ckay. So other than that, does
anybody have any objection to the conditions?

MEMBER JOHN: M. Chairman, | am torn about
including that lengthy MOU with all of these non-zoning
related i ssues. But | can be persuaded ot herw se.

VEMBER NMAY: So 87D is just the conditions that
have been abstracted fromall of the MOUs. So we woul d not

be incorporating all off the MOUs. They're just part of the
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record, right?

CHAI RPERSON HI LL: Yes. [It'd just be 87D woul d be
the conditions. But what Board Menber John is saying is that
a lot of those MOU conditions are in 87D.

VEVMBER MNAY: Correct.

CHAI RPERSON HI LL: And still, and we're Kkind of
talking through this now because, Ilike, | don't feel
confortable just picking --- | nmean, with regard to the
| ssues that Conmmi ssioner May i s speaking to, |'mconfortable

with his suggestion.

| "' mnot necessarily confortable with going through
thisinthis way sothat | don't feel that there are teeth --
| thought in the 15 pages there were teeth connected wth
what it was that | thought that the community had their npst
concerns. And so that's why | was --- so if we did, if you
guys wanted to go through this again, then |I would suggest
that we bring them back and that we just talk about the
conditions. But that's --- okay.

MEMBER MAY:  You know, actually, honestly I think
that we need to kind of nove forward with this. And as |
said, | had nade an attenpt to do that. | think that it

woul d be a protracted discussionto try to get to that. And

it sounds like there's --- and | knowthat there's been a | ot
of discussion to get to this point. So I'm not going to
mai ntain a, you know, |I'm not going to dig ny heels in or
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anything. | nean, we can nove forward today if the rest of
the Board wants to do that.

MEMBER WHI TE: Yes. | would be okay with just
I ncorporating 87D as part of the |ist of conditions and naybe
tweaking it wwth M. May's | anguage. Because, | nean, at the
end of this docunent the parties are going to be signing
this. So obviously they've been having sone discussions
regarding these itens. So that mght be the fastest way to
do it.

If they're zoning related, then | inmagine that they
coul d cone back and have some discussion with us about it.
But in the interest of time, | think it mght be easier to
just incorporate that exhibit.

MEMBER JOHN: So | have been persuaded, M.
Chai r man.

CHAI RPERSON HI LL: Ckay. Al right. So then, M.
May, would you be able to articulate the --- would you be
able to make a notion and then articul ate the conditions the
way that you are suggesting in ternms of the flexibility and
then including all of the rest of the conditions in from87D?

MEVMBER NAY: Yes, | think so. | mean, | think |
saw nods of agreenent fromthe Applicant about tweaking the
conditions regarding building materials and plant materi al s.
So | would just suggest that, on 87D -- let ne pull it back

up --- that on conditions 2B and 2G that we incorporate
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| anguage that says essentially vary the selection of colors
and exterior materials within the range of materials
presented to the Board and i ncluded in the draw ngs based on
the availability at the time of construction, or sonme version
of that.

| mean, there's alittle bit of |egal tweaking that
m ght be necessary in the final order and then a simlar
I nsertion of that |anguage on --- that was for B, and for G
It would be a simlar insertion of |anguage. Vary the final
| andscaping materials in the project, excuse ne, consistent
with the range of materials that were presented to the Board
or included in the drawi ngs, and based on availability and

suitability at the time of construction, so sonething |ike

t hat .

CHAI RPERSON HI LL: Al right, so there's ---

MEMBER MAY: It looks like it varies widely.

CHAI RPERSON HI LL: COkay. Because |'mgoing to make
not i on. And then |I'm going to ask Comm ssioner My to
clarify the condition again, including all the other

conditions in ---

MEMBER MAY: We can't just say -- | can't just say
all that stuff, say the stuff | just said ---
CHAI RPERSON HI LL: Okay. G ve ne a second. | just

want to nake sure the Board doesn't have any i ssues with your

two little tweaks.
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MEMBER MAY: Ckay, okay.

CHAI RPERSON HI LL: Does the Board have any issue
wth M. My's tweaks?
MEMBER HART: No, but | wanted to ask Conmm ssi oner

May about the 2D and E regarding the final nunber of

residential units, plus or mnus ten percent. | nmean, can
we just give them an upper limt, just say, like, they can
have up to, you know, 120 units or whatever? |'mjust saying

(Si nmul t aneous speaki ng)

MEMBER MNAY: You know, again, | nmean, this is
sonmething that's typical in a PUD to have a flexibility to
vary the nunber of wunits. And that's, | nmean, this is
rel evant when it conmes to sort of the nunber of parking
spaces and things like that, and to vary the nunber of
par ki ng spaces. But it's already parked well over what is
requi red under the zoning regulations. So | don't see any
reason to be concerned about that |level of flexibility.

MEMBER HART: So that giving themthat --- because
| guess the BZA would be able to give them like, two
percent. But they're looking for sonething that's a little
bit beyond that.

MEMBER MAY: Well, if we were silent onit, | don't
think -- well, sorry. Yes, | have no problem with ten

percent as opposed to what the ZA mght ordinarily be able
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to do.

VMEMBER HART: Ckay. And then C, the m nor
refinements to exterior details, and di nensi ons, and all that
sort of stuff that's kind of included with that, why does it
need to be said?

MVEMBER MAY: You know, | nean, again this is |like
It's beconme --- it's norphed into sonething that's very nuch
like a PUD. And this is standard | anguage from PUD cases.

MEMBER HART: Onh, okay.

MEMBER MAY: Because there're always these little
bits and pi eces of buildings that have to be tweaked when you
go fromthe | evel of design that you' re at now until you get
to construction docunents. That's all. So, | nean, | think
they're just trying to be very thorough. Maybe they are too
t horough, but |1'd rather have too thorough in this case than
not thorough enough.

MEMBER HART: Ckay, all right.

CHAI RPERSON HI LL: kay, we'll see if | can get
through this nmotion. Comm ssioner May, |I'mstill going to
need your help with those two slight changes to your
condition --- to the condition.

Before | make a notion, does anybody have any ot her
guestions?

(No response)

CHAI RPERSON HI LL: Ckay, all right. So |I'm going

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

40

to nake a notion to approve Application Nunber 19689, as
captioned and read by the Secretary, including the conditions
that are in Exhibit 87D except for what the comments are of
Comm ssi oner May at this point.

MEMBER NMAY: And | would suggest that we insert
| anguage in B and Gto clarify that the flexibility is to
vary these materials wthin the range of materi als that have
been presented to the Board and i ncluded in the presentation
docunent s.

CHAI RPERSON HI LL: And that's in 2 ---

MEMBER MAY: 2B and G sorry.

CHAI RPERSON HI LL: 2B and G

MEMBER MAY: 2B and G

CHAI RPERSON HI LL: GCkay. All right. So the notion
has been made. Ask for a second?

MEMBER WHI TE:  Second.

CHAl RPERSON HI LL: Mdtion nmade and seconded. All
those in favor, aye?

(Chorus of ayes)

CHAI RPERSON HI LL: Al those opposed?

(No audi bl e response)

CHAI RPERSON HI LL: The notion passes, M. My.

MR MOY: Staff would record the vote as 5-0-0.
This is on the notion of Chairman H Il to approve the

Application for the relief requested along with conditions
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as the Chair has just cited, and second to the notion, M.
Wiite, also in support, M. Peter My, M. John, and Vice
Chair Hart. Mbdtion carries.

CHAl RPERSON HI LL: Thank you, M. My. Full order?
kay. We're going to take a five mnute break. Thank you.

(Wher eupon, the above-entitled matter went off the
record at 11:32 a.m and resuned at 11:42 a.m)

CHAI RPERSON HI LL: All right, M. My, whenever you
like. At least | think |I know where we are. W're in the
| ast hearing case of at |east the agenda thing, and then
we're going to junp back up to the beginning --- I'msorry,
neeti ng case, and then we're going to junp back up to the top
of the neeting case agenda.

MR, MOY: Yes, sir. So next case application for
deci sion making, Nunber 19739 of Ben Safran and Margot
Locker, is anended for special exceptions under Subtitle E,
Section 5201, fromthe occupancy requi renents of Subtitle E,
Section 404.1, and under Subtitle E, Section 5007 fromthe
accessory building rear-yard setback requirenent, Subtitle
E, Section 5004.1, which would construct a two-story rear
addition to an existing principal dwelling unit, and to
construct a two-story accessory structure, RF2 zone, at 1828
15th Street, NW Square 191, Lot 58.

CHAI RPERSON HI LL: kay, right. Thank you, M.

Moy. Just to let everybody know in the audi ence here, so
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this is our | ast day before we go on break. And so everybody
Is trying to get in and finish before we go on break. So
we're here very | ate today.

So probably we're going to take a lunch at, |ike,
1 o'clock. And then we're going to cone back, and |
certainly hope we don't have to take a dinner, but | suppose
that's possible. So I'mjust kind of throwng all that out
t here.

Is the Board ready to deliberate? Ckay. | can
start.

| think that, so okay, so OP's initial report did
not anal yze the access variance, because it was added |ate
by the Applicant, but recomended approval of the speci al
exception relief provided the Applicant obtain a witten
statenment fromFEMS that it woul d have adequat e access to t he
accessory dwelling unit.

DC FEMS provided a letter in Exhibit 55 stating the
| ocati on of the accessory dwelling unit woul d not hanper the
fire code access. And this was all addressed in OFP's
suppl enental report in Nunber 59 where, again, they
recormmended approval of the request for relief.

ANC 2B, in Exhibit 36, did not state any issues or
concernrelated to the Application. After reading the record
and reviewing the record during the deliberation portion of

this, as well as the testinmony, | would agree with the
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analysis of the Ofice of Planning. And | would be in
support of this application specifying that, again, this is
not for an apartnment. We're not approving an apartnment, so
just to be clear. And | | ook to anyone fromthe Board as to
conment s.

MVEVMBER MAY: M. Chairman, you know, | think that
this case is now sonet hi ng that we can approve. Because it's
not about approving an accessory dwelling unit on an alley
of sufficient w dth. And it doesn't, you know, because |
didn't see howit could ever neet the requirenents of that.

The drawings that we have show that they have
stripped away enough, | assunme, to have the zoning
adm ni strator approve it as sinply an accessory building
wi th, you know, whatever stuff is init.

There is a bit of a glitch, a disagreenent between
what's | abeled as a presentation and then the draw ngs,
because the presentation shows a | ot nore kitchen stuff than
t he draw ngs do. It actually really doesn't matter that
much, because we're not granting relief for the accessible
dwel ling unit.

And if the zoning adm nistrator determ nes there's
so nmuch stuff in there that it has becone a dwelling unit,
then they don't have relief for it. They can't do it. So
if it has be stripped down further, so be it, whatever it is.

So I'mfully in favor of it as it is now presented to us.
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CHAl RPERSON HI LL: Okay, anyone el se?

MVEMBER JOHN: So, M. Chairman, | just wanted to
clarify that we are not approving the accessory structure
dwel i ng access on the U301. 1© which the application nowis
asking for. As anended, that relief was added, | believe.

CHAl RPERSON HI LL:  Yes.

MEMBER JOHN:  Thank you.

CHAI RPERSON HI LL: Okay, anyone el se?

(No response)

CHAI RPERSON HI LL: Okay. 1'mgoing to go ahead and
nmake a notion to approve Application Nunmber 19739 as
captioned and read by the Secretary and ask for a second.

MEMBER HART: Second.

CHAI RPERSON HI LL: Mdtion nmade and seconded. All
those in favor, aye?

MEMBER MAY: |I'msorry, | just wanted --

CHAl RPERSON HI LL:  Sure.

MEMBER MAY: -- to clarify again. | nean, it is
not the relief necessary for the accessible dwelling unit.
That's what Ms. John was referring to.

CHAI RPERSON HI LL: Yes, thank you.

MEMBER JOHN: There's an accessory structure.

VEMBER MAY: It is an accessory structure. They
need relief fromthe setback for that. And then they need

| ot occupancy relief for the addition to the building. And
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those are the only two areas of relief that we're granting.

CHAl RPERSON HI LL:  Yes.

MEMBER JOHN:  Yes.

CHAl RPERSON  HI LL: | was just waiting for
acknow edgnent . (kay, so once again, |I'mgoing to nmake a
notion to approve Application Nunber 19739, as capti oned and
read by the Secretary and clarified by both Board Menber John
as well as Conm ssioner May, and ask for a second.

MEMBER HART:  Second.

CHAI RPERSON HI LL:  Mdtion nade and seconded. All
t hose in favor?

(Chorus of ayes)

CHAI RPERSON HI LL: Al those opposed?

(No audi bl e response)

CHAI RPERSON HI LL: Mbdtion passes, M. My.

MR, MOY: Staff would record the vote as 5-0-0,
based on the notion of Chairman Hill to approve the
Application for the relief as stated in your notion. Second
to the notion, Vice Chair Hart, also in support M. Peter
May, Ms. White, and Ms. John. Mbtion carries.

CHAI RPERSON HI LL: Thank you. Sunmmary order, M.

Moy ?

MR, MOY: Thank you.

CHAI RPERSON HI LL: W're going to bring in another
Commi ssi oner here, so call in the bull pen.
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Al right, Comm ssioner MIler, welcone. And while
you get settled in, M. My, if you want to go ahead and call
our next neeting case.

MR MOY: Yes. Thank you, M. Chairman, wth
pl easure. The Board's still in its decision maki ng sessi on.
And the next upis --- thisis atwo-case application, Nunber
19124A of MR 622 Eye Street, Land LLC, et al.

This a request for a two-year tine extension of BZA
Order Nunber 19124 that approved a variance fromthe cl osed
court width, and area requirenents under Section 776, and a
speci al exception from the penthouse setback requirenents
under Sections 411 and 777.1 all owi ng construction of a new
m xed-use residential building DO)C 3© District at Square
453, Lots 40, 50, 815 through 819, 821, 835, and portions of
a public alley to be closed.

CHAI RPERSON HI LL: GCkay. Thank you, M. My. |Is
the Board ready to deliberate? Ckay.

| was here for this hearing, actually, and I
remenber it being a really full hearing and quite a bit of
testinmony. | reviewed the application, and | reviewed their
request for the two-year tine extension and the reasons why.
| believe they neet the criteria for us to grant that tine
ext ensi on.

In addition to this, the Ofice of Planning has

al so provided their analysis and are al so i n agreenent to how
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the reasons for the tine extensions are being net. And so
I'"d be voting in favor. Does the Board have any other
t houghts or questions?

MEMBER VH TE: | have a couple of thoughts. The
Applicant put in information, after | reviewed the full
record, explaining why they need the two-year tine extension
because of a conbi nation of issues, includinglitigation, and
the fact that they needed public reviews, and public
approval s, including approval from the Mayor's agent for
Hi storic Preservation, which del ayed the Applicant obtai ni ng
buil di ng permts.

They now expect to receive these permts relatively
soon, but they explained in the record that they needed to
have that two-year tine extension.

So in looking at whether the Applicant neets the
zoning regulations for a tine extension under Y705, we do
have the authority of extend the period of validity of an
order for good cause so long as there is no substanti al
change in the material facts upon which the Board based its
original approval of the application.

So the Applicant has provided substantial evidence,
including inability to obtain project financing beyond their
control, inability to secure government approvals by the
expiration date of the Board' s order beyond the Applicant's

control, and because of the litigation and opposition that
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requi red themto suspend devel opnent.

So OP was also in support. ANC 2C voted in support
as well, of the application on July 19th. Therefore, | also
recommend that we grant the two-year tine extension.

CHAI RPERSON HI LL: Thank you. And | guess, M.
Wiite, you've read into the record for the original case,
correct?

MEMBER WHI TE:  Absol utely.

CHAI RPERSON HI LL: Okay. Al right, anyone el se?

MEMBER M LLER: M. Chairman, | also read into the
record fromthe original case, which | wasn't on, but | read
the record. I'mready to nove forward and agree w th Board
Menber White's anal ysis.

CHAI RPERSON  HI LL: Al l right, thank you
Commi ssioner MIler. Al right, then I'mgoing to go ahead
nmake a notion to approve Application Number 19124A for the
two-year tine extension, as captioned and read by the
Secretary, and ask for a second.

MEMBER VWHI TE:  Second.

CHAI RPERSON  HI LL: Motion has been nmade and
seconded. All in those in favor, aye.

(Chorus of ayes)

CHAI RPERSON HI LL: Al those opposed?

(No audi bl e response)

CHAI RPERSON HI LL: Any in abstention?
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MEMBER HART: Aye.

MR MOY: Staff would record the vote as four, to
zero, to one. This is on the notion of Chairman H Il to
approve the request for a tine extension. Second to the
notion, Ms. White, also in support M. Rob MIler, M. John,
and we have Vice Chair Hart abstaining. The notion carries.

CHAI RPERSON HI LL: Thank you. Sunmary order, M.
Moy.

MR MOY: Thank you, sir.

CHAI RPERSON HI LL: All right, M. My, whenever you
li ke.

MR, MOY: The next application for decision is
Appl i cati on Nunber 19748A of Acton Acadeny Foundation. This
is a request fromthe Applicant for a mnor nodification to
t he Student drop-off and pi ckup approved by BZA Order Nunber
19748 that permits a private school in the R 17 zone at
prem ses 2430 K Street, NW Square 28, Lots 172 and 846.

M. Chairman, thereis a prelimnary matter inthis
case. There is a filing from ANC- 1A and, let's see ---

MEMBER HART: It's ANGC 2A.

MR MOY: 2A?

MEMBER HART:  Yes.

MR, MOY: Okay. Well, | apologize. | have a typo
here. And, well, let nme just leave it at that.

CHAI RPERSON HILL: Okay, all right. Okay. Al
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right, thank you, M. My. 1Is the Board ready to deliberate?

MEMBER HART:  Sure.

CHAI RPERSON HI LL: Ckay.

MEMBER HART: | can start.

CHAl RPERSON HI LL: Okay, sure.

VMEMBER HART: Yes. First, 1'll note that the
Applicant submtted this for a mnor nodification. And |
think it's actually a --- give ne a second --- it's a
nodi fication of, excuse ne, of consequence. And this is
because they're requesting a change to one of the orders of
t he condition under Subtitle Y, 703.4.

The term nodification of consequence shall nean a
proposed change to a condition cited by the Board in the
final order, or the redesign or relocation of architectural
el ements and open spaces fromthe final design approved by
the Board. So it seens like it clearly goes to that.

The Applicant actually noted in their pre-hearing
statenent that that's kind of what they --- they understood
that it mght actually be a nodification of consequence. So
they were kind of basically covering their bases with that.
That's Exhibit 3 on Page 2.

But with regard to the actual -- what it is that
they are requesting, after reviewing the record and | ooki ng
at, in particular, the Ofice of Planning report, | would be

supportive of their nodification. And | think that, excuse
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me, that the Ofice of Planning report, it's not extrenely
detailed, but it does go through why they thought that it
shoul d be --- why they would be able to support it.

The ANC also, ANC-2, | just said it, 2A also
submtted their report on this and said that they supported
t he Acadeny, Acton Acadeny's obligation for nodification and
for the student drop-off and pickup area. So | would be in
support of this. And I'll leave it there.

CHAI RPERSON HI LL: GCkay. Anyone else? GCkay, sure,
Conmi ssi oner .

MEMBER M LLER: Thank you, M. Chairman. This is
anot her case which | --- no, yes --- that |1've read into the
record. Because | wasn't on the original case. You know,
| watch all of your cases, so | think I'mon them even when
|"'mnot here. So | wasn't here, but | watched it. So |I've
read into the record, and | agree with Board Menber Hart's
anal ysi s.

And | would note that we did receive the Wst End
Citizens Association letter dated July 20th, | believe, which
also noted that they thought it was a nodification of
consequence. And they attached testinony, which they t hought
shoul d be part of the record, which is a part of the record
at Exhibit 8. And I've read that.

But | still think the condition as revised, with

the revised drop-off and pickup plan, which is subject to
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DDOT approval, addresses that concern. And that plan was
devel oped in consultation with FEMS and DDOT. And it won't
go forward at the permt level if it doesn't neet those
agenci es' concerns. So |I'mready to nove forward.

CHAI RPERSON HI LL: Ckay. Well, | also agree that
It's a nodification of consequence. And | don't need to add
anyt hi ng beyond what ny coll eagues have stated. So unl ess
anyone has anything else to add, I'll go ahead and nake a
notion to approve Application Nunber 19748A, as capti oned and
read by the Secretary, and --

MEMBER HART: Wth the caveat that it's a
nodi fi cati on of consequence and not a --- it says a mnor
nmodi fi cati on.

CHAI RPERSON HI LL: Ch, |I'm sorry, yes. Sorry.
Thank you. Make a notion to approve Application Number
19748A of Acton Acadeny Foundati on wherein the Secretary has
read and captioned, other than this is a nodification of
consequence, not a mnor nodification, and ask for a second.

MEMBER HART: Second.

CHAI RPERSON HI LL: Mdtion nmade and seconded. All
t hose in favor?

(Chorus of ayes)

CHAI RPERSON HI LL: Al those opposed?

MEMBER JOHN: | ' m abst ai ni ng.

CHAI RPERSON HI LL: kay, we have one abstention.
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Al right. Board Menber John did not read into the record.

And the notion passes. M. My.

MR MOY: Before the Staff gives a vote count, M.
Chair, | just wanted to correct for the record that | had
m sstated the ANCfiling. | actually had neant the West End.
| was | ooking at a different case so | apologize for that.

CHAI RPERSON HI LL: That's right, we also did get an
ANC filing.

MR, MOY: Thank you. So the Staff would record the
vote as four to zero to one. This is on the notion of
Chairman Hill to approve the request and this is for a
nodi fi cati on of consequence.

Seconding the notion is Vice Chair Hart, also in
support, M. Rob MIller, M. Wite, we have M. John
abstaining. The notion carries.

CHAI RPERSON HI LL: Okay, great. Summary order, M.
Moy ?

MR, MOY: Thank you.

CHAI RPERSON HI LL: Thank you. Commi ssioner M| ler,
| didn't realize you watch every day. You watch it every
time? That scares ne a little bit but we'll give you a
shout-out there nore often during the Wdnesday heari ngs.
M. My, whenever you're ready.

MR, MOY: Yes, sir. So, the next application for

a decision is Application Nunmber 19762 of AMI Varnum LLC.
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This is captioned and advertised for special
exception under the residential conversion requirenents of
Subtitle U Section 320.2, to construct a three-story rare
addition and convert the existing principal dwelling unit to
a three-unit apartnent house, RF-1 Zone, at 1521 Varnum
Street, NW Square 2698, Lot 47.

And participating on the decision is Chairnman
Hill, Vice Chair Hart, Ms. Wiite, Ms. John, and M. Ml er.

CHAl RPERSON HI LL: Okay, great, thank you. 1Is the
Board ready to deliberate? M. My, we don't have any pre-
hearing itens before this, correct, that |I've m ssed?

MR. MOY: There's the post-hearing filing fromthe
Appl i cant under Exhi bit 55 and 55B response fromANC- 4C under
58, Exhibit 58.

CHAI RPERSON HI LL: Ckay, all right. So, this has
been a pretty unique case in that, again, what the Board is
charged wi th doing is | ooking at each i ndi vi dual property and
how t hat i ndividual property either does or does not conply
with the standards we | ook at in order to grant or deny an
application for special exception or variance.

|"m just nmentioning this to refresh the Board's
menory as well as mine. W had an appeal |ast week for the
property that is next-door, however, that is not something
that we as a Board take into account when deliberating and

determ ning whether or not this property has net the
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st andar d.

| still continue tothink that it's a pretty cl ever
ki nd of way of devel opi ng these properties, however, | think
inthis case wwth regards to this one property, | do believe

that they have net the standard for us to grant it.

Again, it's interesting, they didn't go back any
farther than ten feet, they didn't go any higher than they
were able to go. It's the conversion that we are providing
anal ysi s towards.

Now, that being the case, | do, however, think that
there was a |l ot of testinony provided fromthe comunity, in
particular the imrediate next-door neighbor, concerning
privacy.

And | even at one point tried to determ ne whet her
or not to call the Applicant back to even clarify sone of the
suggestions that the Applicant has nade to the Board that we
m ght end up making a condition on approval with regards to
mtigating privacy concerns.

| did feel that Exhibit 55B, in terns of the
privacy concerns for the imredi ate next-door neighbor, as
wel | as sone of the other issues that were brought on from
ot her community Menbers in that row, did seemto mtigate
sone of those concerns.

Again, us looking at this, and | just continue to

repeat this because it's this one lot that we're | ooking at
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and this one devel opnent, as to whether or not it's neeting
the criteria.

The O fice of Planning has provided their analysis
as to how this property does neet the criteria to grant the
special exception for the residential conversion under
U320. 2.

And | would agree with their analysis, however, in
terns of ny confort with approving this property, it would
be based upon the condition that the Applicant constructs or
mtigates the adverse inpact in terns of privacy as it does
i n Exhibit 55B.

And in 55B it specifies or shows bal cony, privacy
fence -- I'"'msorry, the privacy fence is on the bal cony as
well as a privacy fence and |andscaping that runs back
t hrough the property.

And | feel in this particular case that the
| andscaping is sonething that I would want to be clear on
with the Applicant that it adheres to Exhibit 55B as the
condition. And | would | ook to anyone el se to add anyt hi ng.

MEMBER M LLER: M. Chairman, | would agree with
your statenment about adding as a condition of approval the
privacy nmeasures that were submtted with the Applicant's
post - heari ng subm ssion at 55B.

So the condition could read, if it has not already

been subm tted, the Applicant shall install privacy neasures
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as shown on Exhibit 55B, including screens on the eastern
side of each balcony, a privacy fence, and adequate
| andscapi ng, which shall be maintained in a healthy
condi tion.

| wonder whether we also should include as an
additional condition a neasure to address the security
concern raised at the hearing by both the Board, one of the
Menbers of the Board, and a nei ghbor.

So as a result, in the Applicant's post-hearing
subm ssion at 55A where t hey showed t he Chavez studies, they
al so showed a six-foot security fence, the addition of the
si x-foot security fence, and two eight-foot roll-up security
doors at the entrance to the properties in order to address
and al |l eviate any potential concerns of security.

So, that's in the Applicant's post-hearing
subm ssion at 55A. So, simlar to the privacy condition
which is the neasures set forth in 55B, we could include a
condition, perhaps, that the Applicant shall install the
security neasures, the six-foot security fence and two ei ght -
foot roll-up security doors at the entrance to the properties
as shown in Exhibit 55A

So I thought I'd just nmake that suggestion as
a way to alleviate that concern as well.
CHAI RPERSON HI LL: Ckay, anyone el se?

MEMBER HART: No, M. Chairman, | think we've gone
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t hrough the case. | would also be in support of the case in
that | do believe they've net the zoning regul ations as
stipulated or described or denonstrated, | guess, in the

O fice of Planning report. Exhibit 33. And the suppl enent al
report from Exhibit 40.

CHAI RPERSON HI LL: Anyone el se? |'mgoing to make
a notion to approve Application Nunber 19762 as capti oned and
read by the Secretary, including the privacy neasures that
the Applicant has proposed in Exhibit 55B, including the
privacy screening and | andscaping running to the rear of the
property, as well as the security concerns that the Applicant
has proposed in 55A, which would be a six-foot security
fence, as well as two eight-foot roll-up security doors.

|'d ask for a second?

MEMBER HART: Second.

CHAl RPERSON HI LL: Mdtion nmade and seconded. All
t hose in favor?

(Chorus of ayes.)

CHAI RPERSON HI LL: All those opposed?

(No audi bl e response.)

CHAI RPERSON HI LL: The notion passes, M. My.

MR. MOY: The Staff would record the vote as five
to zero to zero. This is on the notion of Chairman Hart to
approve the application for the relief requested, as well as,

as conditioned, as you cited going to Exhibit 55B and 55A
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Secondi ng the notion of Vice Chair Hart, also in support, M.
Rob MIller, M. Wite, and Ms. John. The notion carri es.

CHAI RPERSON HI LL: Thank you, M. Moy, full order?

MR MOY: Al right, the last case for a decision
in this section is Case Application Nunmber 19781 of R
Devel opnent LLC, caption, advertised for special exception
under the residential conversion requirenents of Subtitle U
Section 320.2 to construct a third story and rare addition
to an existing principal dwelling unit, and convert it to a
three-unit apartnent house, RF1 Zone. This 1s at 524
Jefferson Street, NW Square 3209, Lot 102.

Participating on the decision is Chairman H Il ,
Vice Chair Hart, Ms. White, Ms. John, and M chael Turnbull.
Pl ease note that there is a filing in the record that was
filed vyesterday, July 24th, which | believe is the
Applicant's agreenent with ANC-4D as well as the revised 4D
report | believe withdrawi ng their opposition.

CHAI RPERSON HI LL: Thank you, M. My. Is the
Board ready to deli berate?

W took a lot of testinony on this and before |
even get to sone of ny thoughts on the testinony, the Ofice
of Pl anni ng had recomrended approval and provided anal ysis
as to how the standards were being nmet for the application
to be granted.

| actually was in agreenent with the Ofice of
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Pl anni ng' s anal ysis, however, the sticking point that | was
having was the light and air to the i medi ate nei ghbor that
did cone to testify.

The Applicant went back and did a redesi gn of what
was going to be a light and air effect to that i1immedi ate
nei ghbor. | thought the Applicant had actually, as is what
has been put forth in the record, the Applicant states they
have done a pretty extensive and costly redesign to what they
had tried to acconplish and do. And | would agree with that.

| do think that, again, the redesign does nore for
t he i mredi at e nei ghbor t han even perhaps the by-ri ght opti on.
The by-right option would have cone right up to the kitchen
wi ndow and | think the record shows how this increased court
gives nore light and air to the i mmedi at e nei ghbor.

And | guess as M. My had nentioned, the ANC was
here, | think the Commr ssioner had been here and provided a
very good analysis as to how the ANC was in opposition,
however, are now working with the Applicant.

The ANC has withdrawn their opposition and | do
appreci ate that because we are appreciative as a Board that
the community is able to work with the devel opers or whoever
is trying to do what they're trying to do. However, it's not
necessary that they do conme to an agreenent.

However, it is nice inthis case that they have and

so | would be in agreenent with the Ofice of Planning' s
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anal ysis and | woul d al so be in agreenent noww th the design
that has been put forth by the Applicant to mtigate the
adverse inpact of the i medi ate nei ghbor.

Does anyone have anything they'd |like to add?

MEMBER HART: | believe, M. Chairman, that the
Applicant also provided a sun study to help to ook to see
where the shadows were hitting. And | think that's hel pful
with the inclusion of this court.

| think that does nove the building, the new
addition, away from the neighbor to the south and it does
provide sonme light and air that we were requesting at the
| ast Meeti ng.

So, | would also be in support and | would also
cite the Ofice of Planning report in just |ooking through
and listening to the testinony from the Applicant that |
woul d be able to support the application as well.

| think that they have gone back and really | ooked
at that, including that court, so that it would help to nove
a portion of the proposed expansi on away fromthat buil di ng,
fromthe adjacent building. And | think that's actually a
hel pful addition to the design.

And that's it.

CHAI RPERSON HI LL: Any ot her Board Menbers?

VMEMBER WHI TE: | wanted to just add to what you

said, this was a very good exanple of neighbors working

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP P PR R
oo A W N b O © 00O N O O W N P+~ O©O

62

together. Because | had a | ot of hesitancy in supporting the
relief that they were seeking because of that rear addition
in terns of howit was inpacting the apartnment house.

And the testinony from the ANC and the neighbors
did have an inpact and just for the record, those types of
comments are very hel pful.

So, the fact that the Applicant revised the plans
to address the light and air to the residents of the
adj oi ni ng apartnent house, | think it was 608 Jefferson, the
rear addition is still going to extend 18 feet beyond the
rear wall. But they did a cut-out of a court which really
allowed a better flow of Iight and air for those residents
in that condo unit.

So, from ny perspective, they net the special
exception criteria, and the support of the ANC, even though
it canme intoday it was great to see that they' re withdraw ng
their opposition and OP is also supportive as well. So |
woul d be in support of the application.

CHAI RPERSON HI LL: AI'l right, unless there's anyone
el se, I'"'mgoing to nmake a notion. |'mgoing to make a noti on
to approved Application Nunmber 19781 as captioned and read
by the Secretary and ask for a second?

MEMBER HART: Second.

CHAlI RPERSON  HI LL: Motion has been nmade and

seconded. All those in favor, aye?
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VEMBER JOHN: M. Chai rnman?

CHAl RPERSON HI LL:  Yes?

MEMBER JOHN: One question. W want to incorporate
the settlement with the ANC because the ANC had conditi oned
for withdrawi ng its opposition, which include changes to the
design to nove the spiral staircase, let's see, a $5000
payment, a $5000 paynent to |'m not sure who.

$5000 towards decorative enhancenents to the party
line wall on 524 Jefferson Street facing the 608 Jefferson
Street property to be used for agreed painting, design
mural, or simlar visual enhancenents.

The total dinension of the area in question is
estimated to be approxinately 10 feet wi de by 33 feet high.
Those were the two main conditions.

CHAI RPERSON HI LL: Al right, thank you Board
Menber John. Since this came in when we did get it, | don't
t hi nk the Applicant has had an opportunity to respond to the
ANC s application. | wouldn't be confortable.

MEMBER JOHN: It's in agreenent.

CHAI RPERSON HI LL: No, | appreciate that. It's so
funny how this works. Just for the audi ence here, again,
think it's clear enough in the record here now what's goi ng
on but | have tried to get testinony from people before in
t he audi ence and | ' ve been tol d that opens nore probl ens t han

it hel ps. Let's just get a chance to look at this rea
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qui ck.

kay, these were both signed. This is an agreenent
that was signed by the devel opnent conpany. \What does the
Board think? |'d be fine including these as conditions then.
Do any ot her Board Menbers have any thoughts?

MEMBER WHI TE: Since the Applicant signed -- it was
signed by M. Allad from ROK Devel opnent LLC on July 18th.

CHAI RPERSON HI LL: Then | can see how sone of these
have adverse inpact, although | don't know -- well, so does
anyone have any thoughts on the conditions? W'IlIl include
t hem as conditions?

MEMBER HART: Yes, they're fine, it just |ooks a

little -- they're fine. | think the first two were fine, the
third one, |I don't know if we would necessarily need to do
that one. It doesn't seemlike it's pertinent.

CHAI RPERSON HI LL: So I'mgoi ng to change my notion
here to include conditions that are in --

MEMBER JOHN: Six to three. Six to two? GCkay, siXx
to two.

CHAI RPERSON HI LL: Al right, so I'll go ahead and
nmake a notion to approve Application Nunmber 19781 as
captioned and read by the Secretary including Conditions 1,
2, and 3 that are in Exhibit 62 and ask for a second?

MEMBER HART: Second.

CHAI RPERSON HI LL: Mbtion has been nmade and
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seconded. All those in favor, aye?

(Chorus of ayes.)

CHAI RPERSON HI LL: All those opposed? The notion
passes, M. My.

MR MOY: Before | give a final count, M.
Chai rman, we do have an absentee ballot from M. M chael
Turnbull and his vote is to deny the application.

And I'd li ke to read his brief remark, which states
that he cannot approve the 18-foot rare addition, period.
The circular stair added onto the addition further
exacerbates the problem pushing it further into rear yard
beyond the 18 feet requested. So that would give a fina
vote of four to one to zero.

This is on the notion of Chairman H Il to approve
the application with the three conditions noted under Exhibit
62, seconding the notionis Vice Chair Hart, also in support
is Ms. White, Ms. John, M. Turnbull opposed. The notion
carries.

CHAI RPERSON HI LL: Thank you, summary order, M.
Moy ?

MR, MOY: Yes, sir.

CHAI RPERSON HI LL: OQAG can | ask a question? |
guess | could ask because I'mtrying to find clarification
in terms of when we can ask questions from people of the

audi ence, such as if it's sonething fromthe ANC or if the
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ANC subm ts sonething and they're here?

M5. LOVICK: If the record is closed at the end of
hearing and the case is set for decision, then you cannot
accept additional testinony wthout reopening the record and
re-advertising for a public hearing.

CHAI RPERSON HI LL: But the notion that was done
earlier on in our other decision case, sinceit was a notion,
we coul d hear argunents on the notion?

MS. LOVI CK: Correct, because that didn't affect
the record. You close the record at the end of hearing but
then a |l egal issue cane up so you heard argunment on a | egal
i ssue wi t hout reopening the record on the nerits of the case.

CHAI RPERSON HI LL: Ckay, thank you. So, M. My,
we're going to take a quick three-m nute break, which neans
probably five mnutes but we're going to go fast and then
we're going to start our hearing cases.

(Wher eupon, the above-entitled matter went off the

record at 12:26 p.m)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




67

CERTI FI CATE

This is to certify that the foregoing transcript

In the matter of: Public Meeting

Bef ore: DC BZA

Date: 07-25-18

Pl ace: Wwashington, DC

was duly recorded and accurately transcribed under

ny direction; further, that said transcript is a

true and accurate record of the proceedings.

Court Reporter

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




