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PROGCEEDI-NGS
(9:43 a.m)

CHAIR HILL: Al right, good norning everyone.
Sorry we're starting a little late. There were sone netro
I ssues, | won't nane the line. The hearing will please cone
to order. W are located in the Jerrily R Kress Menori al
Heari ng Room at 441 4th Street, N W

This is the April 17th public hearing of the Board
of Zoni ng Adjustnent of the District of Colunbia. My nane is
Fred HIl, Chairperson. Joining ne today is Carlton Hart,
Vice Chair, and Lorna John, Board nenber, and representing
t he Zoning Conmission is Peter May. Peter Shapiro will al so
be joining us for a case.

Copi es of today's hearing are available to you and
| ocated in the wall bin near the door. Please be advised
that this proceeding is being recorded by a court reporter
and is also webcast live. Accordingly, we nust ask you to
refrain fromany disruptive noises or actions in the hearing
room

When presenting information to the Board, please
turn on and speak into the mcrophone, first stating your
nanme and honme address. When you're fini shed speaki ng, pl ease
turn of f your m crophone so that your m crophone i s no | onger
pi cki ng up sound or background noi se.

Al'l persons planning to testify, either in favor or
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5

I n opposi tion, nust have raised their hand and been sworn in
by the secretary.

Al so, each witness nmust fill out two witness cards.
These cards are | ocated on the tabl e near the door and on t he
wtness table. Upon comng forward to the Board -- pardon
me. Before comng forward to speak to the Board, please give
both cards to the reporter sitting at the table to ny right.

If you wsh tofile witten testinony or additional
supporting docunents today, please submt one original and
twel ve copies to the secretary for distribution. |f you do
not have the requisite nunber of copies, you can reproduce
copies on an office printer in the Ofice of Zoning | ocated
across the hall.

The order of procedures for special exceptions and
variances as well as appeals are also listed inthe -- by the
door when you wal k in. The record will be closed at the
concl usi on of each case except for any materials specifically
requested by the Board. The Board and the staff will specify
at the end of the hearing exactly what is expected and the
date when the persons nmust subnit evidence to the Ofice of
Zoni ng. After the record is closed, no other information
shal|l be accepted by the Board.

The District of Colunbia Adm nistrative Procedures
Act requires that the public hearing on each case be held in

t he open before the public pursuant to Section 405b and 406
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of that act.

The Board may, consistent with its rules and
procedures and the Act, enter into a cl osed neeting on a case
for purposes of seeking | egal counsel on a case pursuant to
D.C. Oficial Code Section 2-575b4 and/or deliberating on a
case pursuant to D.C. Oficial Code Section 2-575b13, but
only after providing the necessary public notice, and in the
case of an energency cl osed neeting, after taking aroll call
vot e.

The decision of the Board in cases nust be based
exclusively on the public record. To avoid any appearance
to the contrary, the Board requests that persons present not
engage t he nenbers of the Board i n conversation. Please turn
off all beepers and cell phones at this tine so as not to
di srupt the proceeding.

Prelimnary matters are those which relate to
whether a case will and should be heard today such as
requests for a postponenent, continuance, or w thdrawal, or
whet her proper and adequate notice of the hearing has been
given. If you are not prepared to go forward with the case
today or if you believe that the Board shoul d not proceed,
nowis the time to raise such a matter

M. Secretary, do we have any prelimnary matters?

MR, MOY: Good norning M. Chairman, nenbers of the

Boar d. Believe it or not, | don't have any general
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7

prelimnary matters before the Board calls its first case.
QO her than that, there are sone prelimnary matters that
staff would suggest the Board address when the case is
cal | ed.

CHAIR HI LL: GCkay. That being the case, if anyone
here wishes to testify, and if you could please stand and
rai se your right hand and take the oath adm nistered by the
secretary to ny left.

MR MOY: (Good norning. Do you solemnly swear or
affirm that the testinony you' re about to present in this
proceeding is the truth, whole truth, and nothing but the
truth? Ladies and gentlenen, you may consider yourselves
under oath.

CHAIR HILL: Ckay, great. Thank you. One nore
announcenent | guess. This hearing was going to -- this was
t he one that was going to happen during the snow day, and I
was actually not supposed to be there that day. So Vice
Chair Hart, if you were prepared to chair that neeting, and
| appreciate you doi ng that again today i f you woul dn't m nd,
because you have nore of the reporting, heard nore of the
reports than | have.

VICE CHAIR HART: Sure. That's not a problem M.
Chairman. So | guess we can call the first case, M. My?

MR, MOY: Yes. Thank you. As the Board w |

recall, the Board, on its own notion, to reopen application
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8
nunber 19677 of Pl ant the Seed Youth Treat nent Services, and

I"'mgoing to read, for the record, this was -- rather is an
application that was anended for special exception under the
use provisions of Subtitle U Section 203.1(1). This would
I ncrease the occupant load of an existing health care
facility fromsix to 15 persons in the R 2 Zone at 5212 Astor
Pl ace Sout heast, Square 5308, Lot 25.

VI CE CHAIR HART: Thank you, M. My. If we could
have the applicant cone to the dais, please.

CHAIR HI LL: And just for the record, again, | have
read into everything for today.

VI CE CHAI R HART: kay, thank you. Good norning.
"Il let you all get settled. |If you could just introduce
yourselves for the record, and if you could give your nane
and your address, |'d appreciate it. Turn on the mc in
front of you. That's okay.

MR. M DAVIS: My nane is M chael Davis. My
address is 4865 F Street Southeast, Washington D.C., 20019.

VI CE CHAIR HART: Yes, sir.

MR D. DAVISS M nane is Daryl Davis. | live at
2012 Rosedal e Street Northeast, Apartnent 1, Washington D. C.,
20002.

M. T. DAVIS: Good norni ng. My nane is Toya
Davis. |I'mat 2012 Rosedale Street Northeast, Apartnent 1,

Washi ngton D.C., zip 20002.
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VI CE CHAIR HART: Good norning. Wl cone.

MR M DAVIS: Good norning.

MR D. DAVIS: Good norning.

M5. T. DAVIS: Good norning.

VICE CHAIR HART: And as you are probably aware,
you' ve understood that this case was to be heard at the
January 31st neeting that we had of this year. That was our
first hearing. W were going to hear this case, or had
continued it until March 21st. Just, an error occurred. W

actually heard the case on February the 21st, which was

early.

MR M DAVIS: That's correct.

VI CE CHAIR HART: And we actual |y deci ded the case
at that point. W are here because we received sone
notification from a conmunity organization. They were

seeking to be a party on this case, and when we received
that, we realized that there was sone issue with timng and
t he cal endar.

So we reopened the case, and now we had the case
set for the 21st, a snow day occurred, and it's now been
pushed to today. So currently what's before us, we had
already | guess granted this application back in February,
on February 21st of this year, after that hearing, and now
we are, because of sone kind of tine i ssues that we have, we

actually have to -- we're going to have to vote to rescind
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that vote so that we can kind of open up this hearing and
continue the hearing in a way that purports to our
regul ati ons.

So | wanted you to kind of understand that tineline
to understand where we were in this. |t happens, and we are
trying to just deal with that, the situation that we're al
inright now So the first thing, and you all can turn off
your mcs. You don't need to have them on right now.

The first thing | guess for us is that, for the
Board, is that we wll have to rescind our vote, and |I'm
going to nmake a notion to rescind the vote that we had for
Appl i cation nunber 19677 of Plant the Seed Youth Treat nent
Services as read by the secretary and that we voted on and
approved on February 21st of 2018. Do | have a second?

CHAIR HILL: | second.

VICE CHAIR HART: All those in favor of rescinding
the vote say aye.

(Chorus of aye.)

VI CE CHAI R HART: Any opposed? GCkay, M. My, it
| ooks |'i ke the votes have it to rescind our earlier approval.

MR MOY: Yes, M. Chair -- M. Vice Chair. Let ne
read the vote for the record. And that vote is recorded as
four to zero to one, this on your notion, M. Vice Chair, to
rescind the vote to Application nunber 19677. Seconded the

notion, Chairman Hill. Al so in support M. Peter May and M.
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Lorna John. No other Board nenbers were present.

VI CE CHAI R HART: Thank you, M. My. Ckay, so
t hat gets us back to our hearing, and we're goi ng to proceed.
We have a party -- a notion for party status that has been
submtted to us. |Is anyone here fromthe Marshall Heights
Cvic Association? |If you could cone to the dais, please.
You can both cone, that's fine. And if you could state your
name and your address.

MR, TOWAERY: Keith Raphael Towery. 4807 B Street
Sout heast, Washi ngton D. C

VI CE CHAI R HART: How do you spell your |ast nane?

MR, TOAERY: T-OWE-RY.

VI CE CHAIR HART: COkay. Yes, sir.

MR SM TH: Dontrell Smth, ANC Conm ssioner for
7EOQ6. Address, 5408 E Street Southeast, Washington D.C.
20019. The spelling of ny nane is DO N T-R-E-L-L, | ast nane
Smith.

VI CE CHAI R HART: Thank you, Comm ssioner Smth,
for comng dowmm. So you all have submitted a notion for a
party status request. That notion was made on March t he 9t h.
O actually | think it was the 12th that we received it.
Could you tell us a little bit about why you ve submtted
this party status request?

MR, TONERY: Yes. It was actually --

VI CE CHAIR HART: Actually, what |I'masking for is
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really how do you neet the criteria that's set up in the
zoni ng regs?

MR TOANERY: Ckay. W neet the criteria because we
represent the community of Marshall Heights. Mar shal
Heights is a community that is enjoined and bound by East
Capitol, Central Avenue, Southern Avenue, and back to Benni ng
Road. It's the same area in which the Plant the Seed
applicationis asking for the extension to i ncrease their bed
size fromsix to 15.

VICE CHAIR HART: And this is a different request
than the -- | nmean, the ANCis already a party in this case,
so could you give a little explanation as to how you're
different fromthe ANC?

MR, TOWERY: A civic association, as a civic
associ ation, we assist the ANCs in advocating for different
things, different priorities and different considerations
that take place in our Marshall Heights community. W are
not an elected body per se as the Advisory Neighborhood
Conmi ssi ons. W are a civic association that is the
nei ghbor hood group. W have residents from every block in
Marshal | Heights that are part of the civic association.

VICE CHAIR HART: And Commi ssioner Smith, are you
part of this civic association as well?

MR SMTH:. No.

VI CE CHAI R HART: Okay. You're just com ng because
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13
you're the ANC rep?

MR SMTH: Yes. Correct.

VI CE CHAIR HART: Ckay. Does the Board have any
questions for the party status opposition? No? | think that
we wll -- we're going to have to determ ne whether or not
we believe that you should be granted party status. One of
the i ssues that we have to address is that your party status
request was actually |ate.

It was a late filing. The case was actually -- the
first hearing for the case was January 31st, and your party
status request cane in in March, which is several nonths
| ate. Could you describe why that's the case? W're just
trying to understand that.

MR, TONERY: Sure. So, when this issue was brought
to our civic association fromresidents that reside on Astor
Pl ace, we did our due diligence to consult with the Advisory
Nei ghbor hood Comm ssion of 7E, and we also read all of the
materials on your website. On your website, we saw that as
|l ong as you file 14 days before a hearing date, you can be
considered to receive party status. The website didn't
i ndicate to us that you have to apply for the first hearing.

VICE CHAIR HART: And so when were you made aware
of this application?

MR TONERY: W were --

VI CE CHAI R HART: Because the application was out,
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you know, before -- it has to be noticed. It's on the
property. There is notice that actually happens well before
the actual public hearing date. So what we're trying to
understand is what the delay was from

MR TONERY: Well, unfortunately, on the actual --
the property, the 5212 Astor Place property, there are no
public notices displayed on the property. W were nade aware
of this instance -- | can't give you the exact date, but |
can tell you it was circa the | ast week of February when we
had a Board neeting and we had a nenber fromthe Astor Pl ace
come and ask if we can becone part of the party. And at that
poi nt, we contacted ANC to figure out if they have submtted
any information to the actual BZA Board so we could
suppl enent the information.

VICE CHAIR HART: And were you -- | thought there
was an ANC neeti ng before our January 31st neeting. Wre you
not aware of that neeting, that they were discussing this
particul ar case?

MR, TOANERY: No, we were not aware. W were not in
attendance at that particular ANC neeting. And the Decenber
neeting, for nyself personally as the Chair of Marshall
Hei ghts, | was not in Washington D.C. | was sonmewhere el se.
| did not make it to the Decenber neeting as well that they
al so discussed it.

VI CE CHAI R HART: Ckay. Any questions from the
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Boar d?

COW SSI ONER NAY: Yeah, ny recollection is that
the January 31st hearing was i medi ately continued, right?
There was no substance to that day, right?

VICE CHAIR HART: Ckay. That is correct.

COW SSI ONER MAY:  Right. But we do have -- | nean,
|"ve not pulled it up, but we do have a -- or I'mtrying to
pul | it up, but we have an affidavit of posting which neans

that there should have been signs on the property. This is
an affidavit that says that there were signs on the property
i n January, which is one of the things that you had said you
did not think had occurred, right? You were not aware of
signs being posted on it?

MR. TOWNERY: Correct.

COMM SSI ONER MAY: Ckay. Unfortunately --

VI CE CHAI R HART: Yeah, |'ve actually pulled up the
affidavit posting, and it --

MR M DAVIS. May | interject that if you | ook at
the application, we sent pictures --

COWMM SSI ONER MAY:  Right, that's what we're talking
about. You don't need to interject.

VI CE CHAI R HART: Yeah, this is a discussion
bet ween the Board and the folks, the party that's trying to
beconme an opposition party.

MR. TOAERY: And mght | add --
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VI CE CHAI R HART: Hold on a second. The actua

affidavit posting says January 8th, 2018. This is signed by
a notary, a notary public. It says that these, that there
were signs, photographs on the property itself as early as
early January so this, that was several weeks before the
actual date. So |I'mjust saying that that's what we have.

W have to go to the record to see what it actually says.

I f they have --
CHAIR H LL: M. Vice -- I'msorry. It |looks -- |
mean, the photographs that | see, it looks like it's duct-

taped on the building pretty good there.

VI CE CHAI R HART: So do you know what -- oh, that's
Exhibit 27A through D it | ooks |ike.

MR, TONERY: If | may add --

VI CE CHAI R HART: Sure.

MR, TOANERY: Again, we were nmade aware of this
around February, circa the |ast week of February. It's
possible if there was only a tinme |[imt that this posting
shoul d be on the building, by the tinme we were i nforned, that
sign wasn't there any | onger.

We al so di d nei ghborhood canvassing in the nonth of
March in SMD7006, and | can tell you personally |I knocked on
the door of the 5212 and also the building that adjoins it
as well. | didn't personally see any posting there. So if

there was a tinme limt for the posting to be there, by the
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time we were infornmed of it, it was no |longer there on the
bui | di ng.

VICE CHAIR HART: | nean, thetime limt is that it
I s usual ly before the case has been, you know, kind of heard.
And in this case, the applicant would have received a
notification fromus that -- or been actually at the public
hearing thenselves in the md part of February to the 21st
to understand what the status of their application was.
Anyone el se have any ot her questions? Go ahead.

COW SSI ONER MAY: | don't really have any other
guestions. |I'mready to discuss whether we should grant.

VICE CHAIR HART: That's fine.

COW SS|I ONER NMAY: Oh, okay, sorry. Yeah, |I'm
famliar with the Mrshall Heights G vic Association.
They' ve cone and testified before the Zoning Conm ssion on
mul ti pl e occasions. They're very active in the community,
and | think represent a distinct set of issues fromthe ANC

And given the conplications that have occurred in
this case, the original scheduling and the postponenent, |
can -- | nean, | hate to just sort of rule themout on the
basis of them not being tinely, particularly since at this
poi nt, you know, we are essentially rehearing the entirety
of the case. And | don't think that it puts the applicant
at a particular disadvantage in this circunstance to all ow

themto have party status. So | think I'minclined to grant
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VI CE CHAIR HART: Anyone el se?

VMEMBER JOHN: M. Vice Chairman, I'minclined to
agree since we have to hear the case again, and that's it.

CHAIRH LL: | didn't really have a strong opi ni on,
but Conm ssioner May nakes a good point. | actually would
have probably been nore on the side that you're untinely.
But again, | can go with granting the party status if we're
going to go through the whol e hearing.

VICE CHAIR HART: Ckay. Well, then it sounds |ike
we have three, and | would be fine with granting party status
as well. | understand that they are a bit late in this.
There were sone tine issues with this particular case, so we
woul d be granting you party status for this. The ANCis, of
course, party status already. And we will begin with the
actual case.

MR, TOWNERY: Thank you.

VI CE CHAI R HART: So what we'll do is have the
applicant describe their project. Just describe what it is
that they're doing. | knowthat we' ve done this before, but
we will go through this process so that the ANC and the
Mar shal | Heights Civic Association, they can have an ability
to cross-exam ne your testinmony and then present their
testinmony. You can cross-exanine them And we'll go onwth

the hearing that way. So you may present your case as you'd

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P P PR,
oo A W N b O © 00O N O O W N P+~ O

19
l'i ke.

MR MOY: Excuse ne, M. Vice Chair. How nuch tine
are you going to allocate for the parties?

VI CE CHAIR HART: Like ten, 15 m nutes? Ten
mnutes is fine? Ten mnutes, M. My. Thank you.

MR M DAVIS: Good norning to the Board, and thank
you once again to hearing our case. My nanme is M chael
Davi s. I'"'m the CEO for Plant the Seed Youth Treatnent
Services. W want to establish why we wanted to i ncrease the
occupancy from six to 15 at 5212 Astor Pl ace. It is a
residential youth inpatient treatnent program

The reason we want to increase it fromsix to 15is
we want to provide services for youth at a capacity where
we're able to provide those services. And the facility that
we have can acconmpdate at |east 15 youth. Plant the Seed
Youth Treatnent Services will provide 28 days of inpatient
treat ment.

That inpatient treatnent would be provided by
certified addictions counselors who are |licensed through the
District governnent, I|icensed social workers. There will
al so be a contracted psychiatrist and a contracted nedi cal
doct or.

Pl ant the Seed Youth Treatment Services is willing
to provide those services, and they are licensed with, or

seeking a license, of the Departnent of Behavioral Health as
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a treatnent provider. W went to the DCRA, and DCRA gave us
status as a healthcare facility, so as a matter of right, we
could start at eight but we would Iimt it to 15. As it
stands right now, we are not -- we are at the door to opening
up. However, we wanted to see if we could have that increase
to 15 so that we're able to provide these services.

VICE CHAIR HART: Are you -- have you conpleted --
okay. Thank you. M. Towery, do you have any cross
exam nation for the applicant?

MR, TONERY: Sure.

VI CE CHAI R HART: And the cross exam nation i s what

he's presented, are there things that you have questions on.

You wi Il have an opportunity to present your own case, so if
you could just limt it to the questions to what he's
present ed.

MR, TONERY: At this time, | don't have any

guestions for cross exam nation.

VICE CHAIR HART: Thank you. M. Smth? Excuse
me, Conmi ssioner Smith, do you have any questions for the
applicant?

MR, SM TH: Just nmy only question is about how
would you bring this potential Plant the Seed to the
community? How would you integrate it? Like, what's your
platformin regards to i ncreasing your occupancy fromsix to

15? How would you integrate it with the various different
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types of potential substance abuse, at-risk youth, all in one
center at a very quick tinme? Just to lay out in the
platform how he plans to lay it out within the prem ses of
t he 5212 Astor Pl ace.

MR M DAVIS. | don't understand your question.

MR SMTH  The question is, how would you bring
this -- how would you -- what's the platform and | ayout of
how t he occupancy woul d be? Because the six to 15 is kind
of big, a big junp, especially when it's first starting off
inits pilot stage. So |I'mtrying to say, how would you --
what's the difference between six and 15? How woul d you
integrate, especially when you have a lot of different
subst ance abuse that occurs throughout the city for the
yout h?

MR M DAVIS: The Medicaid states that you can't
provi de any services beyond 15 as a treatnment program for
youth anywhere in the United States. The capacity for a
youth treatnment ends at 15 -- excuse ne. Qur admi ssi ons
policy where we would bring in youth, whether they would be
District -- whether they would be comng fromthe Ward 7 or
com ng fromother wards of the city, the capacity woul d just
be 15. So | don't know if that answers your question.

VICE CHAIR HART: | nean, what we're trying to do
is understand the zoning aspects of this. s there a

particul ar zoning piece that you' re concerned about?
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MR SMTH. [|I'mjust |looking at the itens that was
di spl ayed on the website and just | ooking at the application.

VICE CHAIR HART: Yeah. Wat |'m saying is that
what you are asking him questions about are what he just
stated about two mnutes ago. So you have to limt it to
t hat .

MR SMTH: That's fine.

VICE CHAIR HART: And if you want to present --

MR SMTH  No further questions.

VI CE CHAI R HART: That's fine. If you want to
present |ater, you nmay do that about sone issues that you
have, but these typically are about the zoning-related
concerns that are here. Good norning.

M5. C. DAVIS: Good norning. My nanme is --

VI CE CHAI R HART: You have to put on the mc,
because | can't -- | just wasn't sure -- who did you say?

M5. C. DAVIS: My nanme is Catherine Davis. [ m
with Plant the Seed Youth Treatnent Services.

VI CE CHAI R HART: Thank you. Wl cone.

MR SM TH: No further questions.

M5. C. DAVIS: Sorry for ny | ateness.

VICE CHAIR HART: That's okay. And you can turn
your mc off, too. Thank you. So M. Towery, | think M.
Davis had three mnutes that he took to present his case.

You have that ampunt of tine to be able to present the case

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

23
that you have. And M. My, if we could -- M. My's not

here. He's here. M. My, if you could put three m nutes

on the clock for the party status. Excuse ne, the opposition

party.

MR. TONERY: Ckay, so again, good norning. M nane
Is Keith Towery. I'"'m the current Chair of the Marshal
Hei ghts Civic Association. | cone here today to talk to the

BZA Board regardi ng the Marshall Heights C vic Association's
obj ections to the Pl ant the Seed application to enhance their
capacity space fromsix to 15 beds.

Qur first argunent is that our ANC 7E has
denmonstrated their great weight by submtting their
resolutions to this BZA Board regarding their objections to
granting this exenption to allow them to expand their bed
capacity fromsix to 15.

Qur second concern that we have as a community is
just present safety concerns that take place in a
nei ghbor hood. Li ke many Southeast comunities, or
comruni ti es east of theriver, or howwe're trying to rebrand
and call it the East End, there are a | ot of potential safety
concerns that we have in our neighborhood, particularly
around the bl ocks of Astor Place. There are three open drug
mar kets. There are constant speeding in terns of vehicles,
traffic, and sinply there are high theft and other property

crimes that take place in that general vicinity.
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The community is also disappointed -- or, not in
support of the history of that particular building. That
bui | di ng has continued to | ease or rent the space to sim/l ar
type of prograns. W have an influx of these type of
service-oriented buildings in our community, and we don't
have the proper resources to actually match and have the
capacity to run such prograns.

Also, we felt that the Plant the Seed m sled the
general public about the proper use of the facility that
they're going to have, and we feel that the collection of
signatures that they obtained was done i nproperly. As we've
been community canvassing and we've been knocking on the
doors of the actual signatures and addresses that are |listed
on those petitions, a |lot of the residents have stated that
they don't recall actually giving their consent.

And if you can actually | ook at the consent, which
is one of the exhibits, you'll see that the only thing that
these forns says is substance abuse treatnent for our youth
right here, right now. Astor Place residency, Southeast
Washi ngton D.C. There's one form that actually has an
address that's hand-witten, and there's another formthat
actually has the website that's on there. But there's no
i nformation that actually tells you exactly what t hese peopl e
are signing up for.

Additionally, some of the people that the Plant the
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Seed Youth facility has been having testify do not stay in
the Marshall Heights comunity, as well as the apartnent
condo association that they'rereferringtois not wthin the
200 feet of their |ocation.

There's also no history fromthe group of running
such a facility, and I know | just went over tine, so |l
make this next one quick. W don't have any answers that
they're actually capable of running such a facility,
especially increasing their bed size from six to 15 when
there's no history of capability of capacity back know edge.
Thank you.

VI CE CHAI R HART: Thank you, M. Towery. | do have
one question. Are you aware of any simlar facilities? |
nmean, the zoning regul ati ons state whether or not there are
-- whether or not there are other healthcare facilities that
are within a 1,000 foot radius. Are you aware of that? 1|'m
going to ask the applicant as well, but | just was
understanding if that was a concern.

MR. TOAERY: Wthin 1,000 feet, no. And t hen
because |'mnot particularly keen on if sonme of those group
honmes, the majority of the group honmes that we have within
Marshall Heights, if they're actually classified as a health
type of group home. |I'mnot sure. But | do know that off
of 50th and D Street there's three group hones.

There's Sasha Bruce, there's the Bedford Falls, and
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then there's also the Catholic Charities which all -- well,
the | ast two house transitional for honel ess adults, and the
Sasha Bruce house for juveniles in the District of Colunbia.
And they are not within 1,000 feet, but they are still within
the community of Marshall Hei ghts.

VI CE CHAI R HART: Thank you. Another question, you
rai sed an i ssue about speeding, high theft. Are you saying
that this is because this group, this applicant wants to be
there, or are you saying that these are underlying issues
that you're -- that the community is trying to deal wth?

MR. TOVWERY: These are underlying issues that the
community is dealing with in concert with MPD Si xth District,
604. It's just an area that is just, you know, plagued with
t hese type of concerns.

Additionally, | know ny time ran out. | did want
to nmention that we did have residents that also submt
testinmony in BZA that tal ked about the previous owner or the
previ ous group that was there that had youth that actually --
| don't want to say terrorized the nei ghborhood --

VI CE CHAI R HART: Yeah, but we don't -- | nean
that's another owner. That's another -- so we're trying to
deal with what we have here.

MR, TOANERY: But it's just that thing. |It's just
an area that's not really conducive to have such a great

facility and treatnment center that they would |like to put
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there. W're not ready yet. W're just not ready for that.

VICE CHAIR HART: Do you think that this facility
w Il have an adverse inpact on traffic, or on noise?

MR TONERY: | believe that this facility will have
an adverse inpact on the crine. | believe that wth the
youth that they may bring into the comunity, it may just
enhance the drug markets that we currently have in the
nei ghbor hood, as well as any other kind of foot traffic or
any vehicle traffic within the comunity.

VI CE CHAI R HART: Ckay. Thank you. Any ot her
Board nmenbers have any questions?

CHAI R HI LL: | do, | guess. Thank you, M. Vice
Chair. And this is basically to any one of the Davises. |
went back and wat ched the previous hearing, and a | ot of the
testinmony that's in the record now, both fromthe party in
opposition, the ANC tends to deal with a lot of kind of the
adverse inpact in terns of |ike, howyou re going to run your
program and again, the concerns of the community as going
froma whatever, the six to 15 people.

So if you could speak a little bit to how you can,
you know, ease the fears of the community, or concerns, |
shoul d say, as to how you service and | ook after the people
that you're going to be providing treatnent to. | mean, the
one thing that | did notice is it's |ike 15 people and seven

staff, so you're alnobst kind of at a two-to-one ratio in
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terns of people that are there. But | nean, you're hearing
the testinony fromthe people, fromthe community. There's
concerns. So if you could kind of speak to how you go about

serving your patients.

MR M DAVIS: | guess |I'll take sone and then |'I|
pass it on to ny admnistrator. First, | would say that as
far as safety and security -- well, I'lIl speak to safety.
The 15 youth or wup to 15 youth at no tinme wll be

unsupervised. There's no in and out. They're in inpatient
treatnent, neaning that their groups, their individual
counseling, their recreation will not be out in the street
at Astor Pl ace.

Al of that takes place within the facility unl ess
they are supervised and they're placed in a van and they're
taken out of the area to participate in a guided recreation.
At notime will they be unsupervised or let out to wal k the
streets unsupervi sed.

As far as security, we wll have canmeras on the
front entrance, the side, the back of the building. There
are caneras that will be placed in our group area, on each
floor of our facility to ensure that not only that our own
clients are safe, that we are assured that they're where
t hey' re supposed to be.

Wth those neasures in place, we truly believe that

we will have the kind of safety that would speak to their
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concerns.

CHAIR HI LL: And M. Davis, have you run a facility
i ke this before?

MR M DAVIS: | ampresently now | ama clinical
-- I'"'mthe director of the residential treatnent program
that's the | argest and nost successful in D.C. at the present
tinme.

CHAIR H LL: And how many patients do you have at
t hat one?

MR M DAVIS: Fifty.

CHAIR HI LL: Five-zero?

MR M DAVIS: Yes.

CHAIR HI LL: Okay. And do you have a pretty good
track record at that facility?

MR M DAVIS: We're the choice provider of the
District of Colunbia client.

CHAIR HILL: kay, thank you sir.

VICE CHAIR HART: Okay. Comm ssioner Smith? You

have, as everyone el se has had, you have an ability to give

your -- to present your case on this particular application.
You have three mnutes. M. My is gone again. 1'Ill get
three mnutes on nmyself. But you have three mnutes to be

abl e to present your case, and you can do t hat whenever you'd
i ke. You can start whenever you'd |ike.

MR, SM TH: Ckay. As nentioned, nmy nane is
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Dontrell Smth, Conmm ssioner of 7E06. | did ny due diligence

as being an el ected official by first all ow ng Pl ant the Seed
to give a presentation in our Cctober 2017 neeting so he
could present to the community his ideas of what he wanted
to bring forth to the comunity. At that neeting, our
conm ssi on unani nously voted i n opposition of Plant the Seed
inaletter of support inregards to the certificate of need
for the Departnent of Health.

But again, to circle back, | was able to canvass
t he nei ghborhood, as well as tour the facility where these
pot ential occupancies will be housed at 5212 Astor Pl ace and
toured the facility. And then secondly, we, wupon the
application receipt of the increase to occupancy, we gave --
we did a vote within our commission at the January 2018
neeting to see what was the conm ssion's take on that. W
agai n unani nously voted in opposition against it in regards
to their application for increasing from6 to 15.

The biggest thing | want to say as a comm ssion as
a whole, we do face a lot of issues within the 7E conm ssi on
as stated fromthe Marshall Heights G vic Association, that
we have a | ot of pressing needs within our community, and we
al ready have a | ot of conpressing issues within our community
fromthe |ack of other resources that we do have.

This facility, it's not against -- it's not saying

it shouldn't be welcome within the city, but just welcone in
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the 7E woul d be very difficult. You know, and |ike | said
earlier, if we already was in opposition of the certificate
of need of supporting it, and then you cone back w th anot her
application to increase your occupancy. It's |ike, wow,
you're going to 15?7 W already was hesitant wwth the initial
out cone that we woul d have.

As you | ook at other previously issued -- you | ook
at schools. They don't start off with the high school and
all four grades. They start off with ninth grade, then they
I ntegrate ninth and tenth, and then so on until they get all
four grades as a pilot stage just to see.

So you're trying to bring sonething new to the
community in the already drug-infested area and the high-
crime area, then you're also trying to bring youth from al
over the city. No telling what type of situations or
backgrounds they may cone from

So then nowyou're trying to bring that. ay, six
people. But now you want to raise it to 15?7 W already had
issue with the initial six. You know, granted they are
currently within the space, but they're not occupying it.

Then lastly, | did attend the March 2018 neeting
for the Departnment of Health where they postponed their
decision for the certificate of need because of the
presentation. The presentation, they did state that it is

a need for the city, because it would be the first facility
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within the city.

But just the platform the portfolio, their
busi ness plans, and how the layout is just a little bit --
they wanted a little nore further information, also, they
wanted to take tinme to get the feedback fromthe Ofice of
Zoning to want to know why was it opened back up fromthe six
to 15.

So | do want to just nention that, you know, it is
a need for the city, and we understand that. But just the
7E as a whole, it's just too nuch. And especially going from
six to 15, it's already -- it's just a lot for our one
community. Thank you.

VICE CHAI R HART: Thank you. M. Davis, you
actually -- and | failed to do this before, but you actually
have the opportunity to cross exanm ne both of the parties in
opposi tion.

MR M DAVIS: Yeah, | wanted to ask, first --

VI CE CHAIR HART: And they're questions about what
t hey' ve --

MR M DAVIS. Wat they' ve presented.

VI CE CHAI R HART: Yes.

MR M DAVIS: | wanted to first to ask, did you
have any data --

VI CE CHAI R HART: Who are you -- |'msorry, who are

you - -
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MR M DAVIS: I'"'m referring to the Marshall

Hei ghts --

VI CE CHAI R HART: Ckay.

MR M DAVIS: -- representative. | can't
pronounce his |ast nane.

VICE CHAIR HART: [It's M. Towery. Towery?

MR M DAVIS: But | wanted to know, did you have
any data reflecting what you had stated about the speeding
cars and the drugs and did you have any crine, any
statistics, any data to support what you were sayi ng?

MR, TONERY: Definitely. W actually do have data.
We have the data that's from the MPD website, and | can
upload it as an exhibit. 1 do apologize that |I did not bring
that with me, but we did put alot of that information within
the exhibit that we submitted to get our party status.

MR M DAVIS. GCkay. The other question | had was,
there was sone nention nade about the signatures. Those
signatures were col |l ected way before the i ncrease, so how are
you bringing the signatures into the increase, | don't know.

VI CE CHAI R HART: Were the signatures about what he
presented, or was that about --

MR M DAVIS. He was giving sone reference to the
200 - -

VI CE CHAI R HART: Ckay.

MR M DAVIS: -- close to 200 signatures that
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Pl ant the Seed had coll ected in support of the program And
| was just wondering why -- how are you bringing that into
the increase as to disqualify it?

MR TONERY: So, | was not aware that these
signatures are now invalid due to | guess a change in the
I ncrease that you're having. Wen | did nention the
signatures during nmy coments period, | was nentioning that
t hese signatures were presented to BZA as if this was people
Iin the community giving their support. So | was just only
stating the fact that | didn't feel that these signatures
were val id because they didn't actually have infornmation in
regards to how sonebody is supporting or disapproving the
presence of this group honme facility in the Marshall Heights
comruni ty.

MR M DAVIS: Plant the Seed Youth Treatnent
Services is not providing a group hone. This is a
residential inpatient treatnment program and we're consi dered
a healthcare facility. So I'mjust --

VI CE CHAI R HART: Ckay, do you --

MR M DAVIS: -- but I'll retract the question.

VI CE CHAIR HART: Ckay. Any other questions?

MR M DAVIS: No, | don't.

VI CE CHAIR HART: Hold on, one second. It's fine,
you may speak, but --

COMM SSI ONER  MAY: | just needed to clarify
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sonething from the applicant, which is that you're saying
that the petitions that we received in the record were
petitions in support of your program generally and not in

support of this particular | ocation and going fromsix to 15?

MR M DAVIS. That's correct. It was just in
gener al .

COW SSI ONER MAY:  Was that clear to us in anything
that was submtted? Because these all came in -- | mean,

maybe it's in there sonewhere, but | nean, did you nmake t hat
clear to us?

MR M DAVIS: | was --

COW SSI ONER MAY:  Because it was not clear to ne.

MR M DAVIS: It was -- | submitted everything
that | had that would be in support of the program And that
i ncl uded the --

COMWM SSI ONER MAY:  Ckay, but being in support of
the programis very different from being supportive of the
programbei ng on your bl ock, right? And being increased from
a matter of right use to a -- fromsix to 15 which would be
-- | nmean, granted, it's a special exception and not a
variance, so there is a recognized right to be there, but
that difference between six and 15 is subject to, you know,
is there going to be any adverse i npact associated with that
expanded use?

So | nean, we do look at what people in the
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nei ghbor hood have to say about what they think that inpact

will be, and I'm going to go back and |ook at what you
originally submtted to see whet her we had an i ndi cation and
| just mssed it. But this is a pretty significant
difference. Thank you.

VI CE CHAI R HART: Ckay. And M. My, could you
swear in one of the folks at the dais right now? And
actual ly, anybody else that's here that cane in that needs
to.

MR, MOY: Thank you, M. Vice Chair. If you would
stand, pl ease. Do you solemly swear or affirm that the
testinmony you're about to present in this proceeding is the
truth, whole truth, and nothing but the truth? Thank you.
You may be seat ed.

VI CE CHAIR HART: Thank you. Sorry about that. |
just wanted to make sure that, we have to do that for
everyone as they cone up, and you said that you wanted to --
you have to touch the mc to turn it on.

MS. C. DAVIS: Yes, | wanted to address the ANC s
comrent about the neeting.

VICE CHAIR HART: You're --

M5. C. DAVIS: M nane is Catherine Davis, and | am
adm ni strator --

VI CE CHAIR HART: What |'masking, what I'mtrying

to figure out is that are you giving a statenent or are you
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asking them a question? Because right now, we were doing
cross examnation for the ANC and for the party in
opposition, the Cvic Association.

M5. C. DAVIS: That's right.

VICE CHAIR HART: Ckay. So you're asking a
question of thenf

M5. C DAVIS. So this --

(Si nmul t aneous speaki ng.)

VI CE CHAI R HART: Sonething that they -- sonething
that they stated as part of their presentation.

MS. C. DAVIS: Yes.

VICE CHAIR HART: So you're asking a question on
t hat ?

M5. C. DAVIS: Oh, does it have to be a question,
or I did want --

VICE CHAIR HART: That's --

( Si nul t aneous speaki ng.)

VI CE CHAI R HART: It's a cross examnation, is a
guestion that you're asking them of what they presented
al r eady.

M5. C. DAVIS. (Xay.

VICE CHAIR HART: If it isn't, thenthat -- if it's
a statenent, then you have a closing statenent that you can
add, or you can do a rebuttal.

M5. C. DAVIS. Thank you.
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VICE CHAIR HART: But for right now, we're trying

to get through the cross exam nati on.
Ms. C. DAVIS. Ckay, thank you.

VICE CHAIR HART: It's a process that we are going

t hr ough. First we give presentations. W do cross
exam nati ons. W have the Ofice of Planning give their
report. You all are able to cross examne the Ofice of
Pl anni ng. And then we have a rebuttal and then closing

statenents.

M5. C. DAVIS.: | see. | see. Thank you.

VI CE CHAI R HART: So there's a process to go
t hrough, and | just wanted to make sure that we were staying
on that track.

M5. C. DAVIS: kay, thank you.

VI CE CHAIR HART: Any other questions? GCkay. So
we'll nmove to the O fice of Planning. Good norning.

M5. BROWN- ROBERTS: Good norning, M. Chairmn and
menbers of the BZA. Maxi ne Brown-Roberts with the O fice of
Pl anni ng. The O fice of Planning recomends approval of the
-- excuse nme -- the health care facility for this site, and
wth the condition that it should not exceed 15 residents,
not i ncluding supervisors and staff.

The standards for approval is outlined in Section
U 203.1(lI) for healthcare facilities, and I'Il just go

t hrough sinply what are the conditions.
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The first one is that it should not include -- the
heal t hcare facility should not include -- should be for nine
to 300 persons, and this one is for 15 persons. It is

permtted wthin the R 2 zone as a speci al exception. There
are no other healthcare facilities within the square or
within a radius of 500 feet fromthe subject property.

They neet the parking requirenents as outlined by
t he applicant and as supported by DDOI. The application w ||
be certified by the D.C. Departnent of Behavioral Services
as a substance abuse disorder treatnent and recovery
provi der.

The proposal, again, will not cause any adverse
i npact on traffic, because the residents will not be driving,
and t here are adequat e par ki ng spaces for the supervisors and
staff which will be rotating on shifts. DDOT, in their
report, also stated that there woul d be no adverse i npact on
traffic conditions within the area.

There is also the inpact of noise. Again, as the
applicant stated, that there will only be 15 resi dents, which
wi |l be supervised and will be inside the building. Andthey
will be taken by their own transportation to other areas for
ot her activities.

The operations also we do not believe that wll
have an inpact, again, it will be confined to the building.

And as the applicant stated, that the residents will not be
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all owed to be outside unless they are supervised.

Again, there is no other health facility wwthin the
subj ect square or within 500 feet of the subject property.
Therefore, we recomend approval .

VICE CHAIR HART: Thank you. Are there any
questions for the -- from the Board for the Ofice of
Pl anni ng?

CHAIR HILL: | don't necessarily have for the
Ofice of Planning. A little bit back to M. Davis for a
second. So how did you get to 15, the nunmber 15? You need
to turn on your mcrophone, M. Davis.

MR M DAVIS: According to Medicaid, 15 is the nax
for residential treatnment for youth in the country. You
can't have over 15 and be consi dered a residential treatnent,
i npatient treatnent program

CHAIR HILL: Okay. Just out of curiosity, within
t he space of the building, how many could you handle if --

MR M DAVIS: We have a nine-bedroom six and a
hal f bath, 3,400 square foot facility. W could actually
acconmmobdat e 20.

CHAIR HI LL: Okay, thank you. So Ms. Roberts, |I'm
just trying to understand again. Like, wthin the
regul ations, it could have gone up to 3007

MR M DAVIS: That's --

CHAI R HI LL: No, I'msorry --
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MS. BROVWN- ROBERTS: Wll, facilities that fit in

this section can go up to 300, right.

CHAIR HI LL: Right, | understand. | just wanted to
under st and.

M5. BROWN- ROBERTS: But not in this building.

CHAIR HI LL: No, | understand. | was just, within
the reqgul ati ons, that was ny question for you. | just wanted
to kind of get to where we got to 15 first. Ckay, thank you.

MS. BROWN- ROBERTS:  Yes.

VI CE CHAI R HART: And Ms. Brown-Roberts, you've
heard fromthe ANC, they've provi ded sone -- and t he Marshal |
Hei ghts Civic Association, they' ve provided sone concerns
about things like traffic and |ike, theft I guess. D d you
take that into consideration as you were -- | think you've
heard sonme of this already, sonme of this testinony already,
or at least heard sone of the issues that they've raised.
Coul d you tal k about that a little?

M5. BROMWN- ROBERTS: Regarding the traffic, andit's

stated in DDOI's report that they will not -- that the
facility will not generate nuch traffic comng onto the
streets. The traffic would be fromthe residents -- not the

residents. Fromthe staff people comng to the site. And
at seven, there are seven staff persons, and so | don't think
that will create an inpact on the traffic.

| think the things that the ANC spoke about, about
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the speeding on the street, | think that is sonething that
I s outside of the applicant's purview. So |I'mnot sure what
t he applicant would be able to do to stop the speedi ng al ong
the street, except | suppose they could have -- nake sure
that their staff persons are not participating in that
activity.

VI CE CHAIR HART: Thank you. Any other questions
from the Board? There was a question, you were asking a
question for the Ofice of Planning, Comm ssioner Smth?

MR SM TH. Thank you, | just had a brief question.
| know you nentioned, | think we had clarification about the
300 people in regards to the occupancy for that type of
facility. | actually toured the facility. | want to know
if you toured the facility, and | sawit, for their facility,
do you think -- because at 3,400 square feet and, according
to Zillow seven beds and six and one-half baths, are you
able to tour the facility to determne that it can, it's
feasible to have 15 occupancy as well as their potential
nurses and caregi vers and the peopl e running the programall
in one site?

Also, | noticed the parking. You know, there's a
parking area in the back as well, as | saw, but can you speak
in regards to that parking aspect? Because it's already a
congested street, and we' ve got apartnent buil dings on that

block, and | want to know how would this not inpact the
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par ki ng spaces that's already tight on that street as well,
because the one in the back is very -- | don't bank on nore
than three cars getting back there.

So can you speak on if you toured the facility, if
the 3,400 square feet can occupy the 15 people with the per
-- where it's listed as seven beds and six and a hal f baths,
as well as the parking space in regards to did Ofice of
Pl anni ng think about this around the comunity, as well as
the apartnent building, as well as the potential church
that's also on the bl ock that al so has parking for Sunday as
wel | .

So, has the Ofice of Planning thought that deep in
regards to the aspect when we speak on the transportati on and
the traffic of that area as well?

MS. BROWN- ROBERTS: | didn't, because that is sort
of the purview of DDOT. You asked about touring the
facility. No, | didn't tour the facility. But the -- one
of the things |I did speak to DCRA, because the application
was submtted to them and | did speak to themabout if that
bui | di ng woul d be able to accommbdate the 15 persons.

They said yes. In addition to that, | al so spoke
to the Departnment of Behavioral Services which would be the
departnent that goes in to nmake sure that there is enough
space for the 15 persons, and they said yes, that from what

t hey' ve seen, that the buil ding can acconmpdate 15 persons.
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So | didn't go out to ook at it.

Agai n, regarding the parking, | think that, again,
| think that the property can accommobdate the nunber of
par ki ng spaces. They neet the parking requirenents. And I
don't believe, again, | don't believe that all the staff
persons are going to be on site at one tine. And of course,
we woul d encour age the applicant to have -- to nake sure that
they're able to accommpdate their persons conmng to the site

and al so, you know, the use of public transportation within

t he area.

MR, SM TH. Last followp question. | was -- when
| toured the facility back in Cctober, | did see the site.
| did notice that it's two ways -- you could correct ne --

| believe it's two ways to enter and exit the prem ses, as
well as there's iron bars on the first floor.

So now we've got youth and we've got where -- did
any of the offices that you spoke with speak about possibly
potentially addi ng an energency rel ease button in regards to
we' re al ready having youth and we have 15, so with only two
exits, and the bars on the first-floor w ndows, how woul d,
in the event of an energency, would they be able to get out
in the time? Do you know if DCRA --

MS. BROWN- ROBERTS: No, | didn't. | didn't.

MR SM TH  kay.

VI CE CHAIR HART: Any other questions for the
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Ofice of Planning? Okay. So | wanted to ask if there was
anyone here that wanted to -- | knowthe ANCis already here.
Anyone here that was wanting to speak in opposition to the
application? Anyone here to speak in support of the
application? Yes, ma'am Could you identify yourself and
gi ve your address, please?

M5. LEE: Good evening. M nane is Danina Lee. |
live 3529 A d York, Baltinore, Maryl and. | cone today. |
amthe Director of Plant the Seed. |'ve worked with youth
and substance abuse prograns since 2004 at Mountain Manor.
It's also a youth treatnent center.

| understand that 15 may be a | ot, but conpared to
how many we | ost in the course of the years due to substance
abuse -- and | understand that, you know, the key mssion is
a group hone. |If it's considered a hone, that's what we want
the boys to do to feel confortable to get back out here.
This woul d probably be the only confortable they get -- the

only confortable hone they will get within the 28 days.

If we do, you know, if we do fall short, | feel
that the ANCw Il -- we will take any type of advice to how
we can grow, because this will be our first year. But |

think if we cone together as a team we can save our youth,
because we are | osing them
Going to a funeral where seeing a 15-year-old in a

casket, or walking into one of our roons in the facility in
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Mount ai n Manor and seeing one of the youth hanging fromthe
ceiling. | came here to represent all of the D.C children
that 1've sat with that cried and cried out for support from
D. C. | understand that it is a comunity, and it has been
multiple prograns in that building. But sonetines, we got
to go back to what hurt us to get us to go further.

So again, | do support the program Wen | reached
out to M. Mchael, he was very, very, very supportive, and
he worked very hard to hel p our youth. And again, whatever
Pl ant the Seed can do to help the community, we'll definitely
do it. Pick up trash, pass out fliers, whatever we can do.
Again, | come here fromBaltinore every day to support M.
M chael, and again, | hope that you give Plant the Seed a
chance. Thanks.

VI CE CHAI R HART: Thank you.

MS. C. DAVIS: Yes, as well --

VICE CHAIR HART: |'msorry?

M5. C. DAVIS: As well, in support.

VI CE CHAIR HART: You're speaking in support? Can
you put your mc on, please?

M5. C. DAVIS: Yes, in support.

VICE CHAIR HART: Thank you. | thought you were
with the -- you're not with the --
M5. C. DAVIS: I'mwth the organization, yes.

VI CE CHAI R HART: Ckay.
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M5. C. DAVIS Yes. So that's support right there,

right?

VI CE CHAIR HART: Yeah. So, we'll go to your
rebuttal, and then we'll go to closing. So M. Davis? And
basically the rebuttal is if there are any -- anything that

you want to say, this is what you are doing. You've heard
the testinony fromthe O fice of Planning. You've heard it
fromthe parties in opposition. Do you have any statenent
that you'd like to nmake at this point?

MR M DAVIS: Yes.

VI CE CHAI R HART: You don't have to, |'m just
gi ving you the option --

MR M DAVIS: Sure, thank you, Chair. | just
wanted to say that we've tried to participate in every
comrunity activity that's been avail able, even as | ate as t he
housi ng, the A en Crest Housing Association, which is the
| ar gest housing association in the 7E district, 7E SMD or
district.

And we even went there to inform them of our
intentions to increase the occupancy and to informthem And
it was well received. 1In fact, we have endorsement fromthe
presi dent of the A en Crest Housing Association. So we've
tried to do as nmuch as we can in ternms of reflecting what the
comrunity has, you know, from what we've gathered that the

comrmuni ty has been in support of.
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We've al so been -- we don't want to be in odds with
the ANC, and |I' mhoping that at sone point, that we woul d be
able to, if granted, we would be able to find a place that
we coul d work together to build a better place for our youth.
And because that's, for us, and | feel personally, that's the
real deal.

You know, we're sitting here, but we're only
sitting here, and | believe we want the sane thing. W want
a better community for our youth. And | live in the sane
comunity that |'m proposing this program I'"'m a 7EO4
resident. | have a honme there for ten years. |'ve raised
a childthere. | have a granddaughter there. So when | hear
that it's drug-infested and it's rundown, | speak and say,
hey, you know what? Let's do something about it.

Let's provide a place where youth can cone and
recei ve treatnent. And |I'm a treatnent provider. I''m
| icensed through the District of Colunbia as a |icensed
practitioner. And | want to use my experience not just as
a professional but ny experience as a father and as a
comrunity nmenber to help nmy own community, to i nprove nmy own
comrunity.

And | believe that the ANC -- and |I' m not speaking
for you all, but | believe that we all want the sane thing.
To inprove the conmunity. And | believe that six to 15

sounds i ke a | arge nunber, but in the wake, and |I think that
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soneone said it, that at the rate that we're |osing our
youth, six to 15 is a very small nunber. So that's all
have to say.

VI CE CHAIR HART: Thank you. And each one of you
have a chance to give a cl osing.

MR TONERY: So just for clarification, this is a
closing or rebuttal ?

VI CE CHAIR HART: A cl osing.

MR, TONERY: Ckay. So again, thank you for hearing
the -- thank you for granting the Marshall Heights CGvic
Associ ation party status for this Plant the Seed residenti al
treatment facility. | hope | said that right instead of
group hone, and | do apol ogize for calling it a group hone.
|"'mnew to this and |I'm | earning terms.

| do want to say that, you know, everything is
heartfelt. You know, | work with kids that are i ncarcer at ed.
| work with gang nenbers. | work in the jails and
everything. So | understand all of the argunments. And | get
t he enpti onal appeal, too. But there's a certain point where
we really need to be conscious of what we have in the
community, especially if we're going to try to provide a
facility that's aimis to really treat this public health
| ssue of drugs.

It's not the best place to put a drug treatnent

facility, in the heart of a place that is just surrounded by
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so many drugs. The woman from Baltinore, Maryl and, again,
you nmade a really appealing argunent. You know, it should
be honme. | don't believe that this will be a place that w |
be a hone for these youth, as they won't be able to interact
I n the nei ghbor hood.

You know, going back to what M. Davis said in
terns of safety and security. You know, | don't really see
a real fleshed out security plan. | nean, caneras are fine,
t o have caneras i n and outsi de of the home, but there's other
things that probably should be in place. There should be
ot her protocols. There should be other instructions that
shoul d be given. And | was really hoping today | could hear

sone of that information, but | didn't receive that.

In terns of safety too, as well, just saying that
the kids will not be unsupervised at any tinme, again, those
are good principles, but I think there's still nore that

could be done in order to really ensure the safety of these
yout h, these precious youth that will be in such a facility.
| just feel that at sone point, nmaybe this
expansion to request to have 15 patients was nore of a pul
just to have nore beds and to have nore inconme in order to
fund the facility versus coming froma place if you truly
want to help the youth, listen to what the conmunity is
saying. W don't want to have 15 beds. Start off at six

beds. | think we could be okay with that.
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But denonstrate that you can handle that first,
that you can address all of the safety issues and concerns
that we're having as a community, and then expand. Then you
probably won't have any opposition fromthe Marshall Hei ghts
G vic Association, as well as the ANC 7E

Anot her note, too, because we did nention den
Crest afewtines. Gden Crest is not in the general vicinity
of the area. The apartnment buildings that's there on the
block still haven't really gave their support for this
ei t her.

Again, | really appreciate you guys taking the tine
to allow the Marshall Heights Civic Association to be a part
of this party and to also voice the voice of our Marshall
Hei ghts community. W are a 50-nenber organization and
gr ow ng. W have Marshall Heights Day May 12th, as |'ve
invited you nmultiple times, M. Davis, to cone out to our
Civic Associ ation neeting.

| would love for you guys to conme out to our
Marshal |l Heights Day at JC Nalle Field and cone talk to the
community. Set up a table. Talk to our residents. That's
what we're trying to do. Build conmunity and address the
same i ssues you guys are addressing. Thank you.

VI CE CHAIR HART: Thank you. Conm ssioner Smth?

MR SM TH: Thank you. First, you know, |'m not

speaki ng just as an ANC commi ssioner. |'mal so speaking for
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t he voi ces of the 2,000 constituents that | represent in 7E06
as well as the 10,000 constituents that we represent as a
whole that's 7E.

From Sept enber 2017, when | first met M. Davis and
Plant the Seed up until April 2018, you know, we stil
haven't bridged the gap of what we face, you know? As a
person, you know, if they're not for it, you know, maybe see
how you could bridge the gap. How could you cone to a
conclusion, a better solution to solve the problens that we
may have?

There's a | ot of problens that we face in society,

but where's the solutions? W never was able to bridge that

gap, and as of today, we still, as a community, as a whol e,
as a 7E, as a commssion, still is not in support of
i ncreasing the load fromsix to 15. W still have sone open
guesti ons.

You know, have people seen the facility? Wat's
the safety aspect? Wiat is the people going to dototry to
integrate it in within our community? Like, we have reached
out to the Civic Associations and worked wth Marshall
Heights to try to cone to, hey, what's your thoughts about
this? How do you feel? And we surveyed, and we got the
f eedback, and as they're here currently.

But | want to say, you know, we're not trying to

stop the programas a whole. W're not trying to stop it for
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the city. Yes, thecity needs it. Yes, possibly Wards 7 and
8 possibly need it. But deep down inside as a whole, 7EO06
and inside ny SMD, at the present nonent, we don't need it,
because we're already facing a ot of adversity within our
conmuni ty.

The | ack of the retails. The |lack of the retail,
the healthcare facilities to treat our youth from outside of
drugs. You know, just fromnedical providers. You know, we
have a | ot of things that we constantly face. |It's hard to
get clean if you're already in a drug-infested area. You
know, what's the success rate? Wat's the track record?

W hear about the people that go to Baltinore, but
what's the success rate when they cone back to D.C.? Wat's
the platform once they |eave your facility? \What type of
resources wll they have? What type of resources will they
gain? \What's the thing -- after the 28 days within, is it
going to be a new cycle of constant use, rolling in and out?

So the biggest thing |I say that when you cone to
t he concl usion and you make your notions or your vote, you
know, don't just vote on -- vote for what, if it was in your
community, how would you feel? If it was right near your
next door and you were wal ki ng out, how would you feel? |If
you were going to church which is a couple doors down, how
woul d you feel if you have church nmenbers |eaving?

So you' ve got to think about the vote in regards to
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the community and the community as a whole. But | do want
to thank you today for allowng ne to speak and testify on
behal f of the 7E06, especially 7E as the conmmi ssion as a

whol e. Thank you.

VICE CHAIR HART: Thank you all. And | guess we
will -- 1t has been very helpful to hear your perspectives
on this, and M. Towery, |I'mglad that you were abl e to nake

this and provide sone of your thoughts and insight on this.
It is helpful to hear that. And you know, it's why we do
have public hearings for all of our cases. And all of you,
| know that you've spent tine trying to cone here, so we do
appreciate that as well. | don't know if the Board nenbers
have questions at this point, any final questions?

CHAIR HILL: Yeah, thank you, M. Vice Chair. M.
Lee, | was curious about sonething. So again, it's a 28-day
program right? So you're currently working in Baltinore?
| was confused as to where you currently are and which
programyou're currently working wth.

M5. LEE: | work in Baltinore at Muntain Manor at
anot her youth treatment center. They actually are cl osing
t he adol escent departnent, they closed it March the 15th.
So t hey stopped taki ng Washi ngton D. C. children, so now they
don't have no way --

CHAIR H LL: And how nany people, how many people

does that facility have?
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M5. LEE: Sixteen. Sixteen boys.

CHAIR HI LL: Sixteen boys?

MS. LEE: Yes.

CHAIR H LL: And you have had -- you would be now
nmovi ng down to this facility?

M5. LEE: Yes sir, Washington, D.C

CHAIR HILL: If this happens, obviously. You' d
take on this facility? And how do you -- you've heard a | ot
of the concerns from the community here in terns of
oversight, so how is it that you admnistered for the
facility in Baltinore in terns of oversight wth your
patients?

MS. LEE: W just make sure we were fully staffed.
Made sure it was one staff to four children. Make sure that
security was always, you know, nake sure that -- we always
make sure the children were where they were supposed to be.
And we al so kept record, just nmke sure everything was in
order, everything was in place, so they would not -- we
didn't deal with the community. W didn't have the children
dealing with the conmunity.

CHAIR HLL: And this -- right, and in this
situation, for this program also here in D.C., people are
going to be inside the facility at all times unless they're
going to be taken out on a trip of sone kind?

MS. LEE: Yes, sir. We're actually taking our
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children outside of the community so they won't really
Interact with inside of the comunity. So, we have a van
that will take the children out on different trips. The
cl osest we'd probably be would be to the nuseuns, because we
definitely want them to interact with seeing different
cultures and seeing different part of |ife than just inside
of the community.

CHAIR HILL: Ckay. And how s your track record
been there in Baltinore?

M5. LEE: Awesone. Awesone.

CHAIR HILL: Okay. That's not the sanme facility,
M. Davis, that you were speaking of with the 50 people?

MR M DAVIS: No.

CHAIR HILL: You need to put your m crophone agai n,
" msorry.

MR M DAVIS: No, the facility I'm speaking of
with the 50 people was a residential adult facility in
Washi ngton, D.C.

CHAIR HILL: Okay. And then just to the nenbers in
opposition and also the conm ssioner for, and thanks,
Commi ssi oner, for comng down, | echo his point. |'mjust
kind of |ooking at the zoning aspects. Again, kind of the
things that we have, what we're charged to do here. Li ke,
what is in, within the zoning regul ation.

And the one that you guys seem to have the nost
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concerns about, again, are the adverse inpact. And t he
adverse inpact that we're looking at is traffic, noise, and
then operations. And so operations maybe i s kind of the area
that 1I'm kind of poking around in. | mean, definitely it
sounds |ike, you know, there's a lot of concerns that the
comunity has about your track record, about what you've
done.

| don't think anybody seens to have any problem
with trying to, you know, the cause that you' re doing. But
t he concerns of going fromwhat six, is allowed by right now.
Li ke, they can do six anyway. To go up to another, whatever
that nunber is. There you go, nine. Public education. But

okay. Al right, thank you so nuch. Thank you M. Vice

Chai r.

VI CE CHAIR HART: M. May?

COW SSI ONER  MAY: Yeah, Il want to clarify
something from the applicant as well. You originally

proposed this as a six-person facility, is that right?

MR M DAVIS. Oiginally we were given fromthe
DCRA that it was a community-based, that it was a --

COMM SSI ONER  MAY: Comuni ty- based residenti al
facility, right.

MR M DAVIS: Residential facility, and it would
go from-- it had a six, could only have six residents as a

comruni t y- based. They finally decided that it met the
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regul ation of a -- because it was the first proposed youth
treatnent residential, that it net the criteria for a health
care facility, which raised it fromeight to 300. So, but
when we had witten --

COW SSI ONER MAY: But in terns of zoning, you're
allowed six as a matter of right and 15 by speci al exception.

MR M DAVIS: And that's under the community-based
residential. But we were --

COW SSI ONER MAY: Oh, | see, okay. So it could be

up to 300, right? Ckay, because it's nedical. But your
initial -- | nmean, fromthe beginning, did you envision this
as a 15-person facility? |'mjust asking about you, |'mnot

aski ng about the --

MR M DAVIS. Fromthe beginning, yes. Yes.

COMWM SSI ONER MAY:  (Okay. And is it functional as
a six-person facility?

MR M DAVIS. Very. | have sone pictures --

COMM SSI ONER MAY: No, no, no, |I'mjust asking. As
a six-person facility, could you still operate?

MR M DAVIS: No.

COW SSI ONER MAY:  You need to have 15 in order to
make it --

MR M DAVIS: W would have to --

COMM SSI ONER MAY: -- viable in ternms of staffing

and i nvest nent ?
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(Si mul t aneous speaki ng.)

MR M DAVIS: -- at capacity. W couldn't for the
staff that's available, for the staff that has to be paid,
| i censed people that would have to cone in and provide the
services. Six residents would not provide --

COW SSI ONER MAY:  Be financial viable?

MR M DAVIS: Wuldn't be financially viable.

COW SSI ONER MAY:  And is 15 the m ni nrumthat woul d
be financially viable?

MR M DAVIS Fifteen is the cutoff for
residential. Actually, it's 16, but we are at 15.

COVMM SSI ONER  MAY: Ckay. That's not what |'m
asking. What |I'masking, | nean, what's the m ni nrum nunber
t hat woul d be vi abl e?

MR M DAVIS. W wanted to provide 15.

COWMM SSI ONER MAY:  Which again is not answering ny
guestion, and you may not have an answer for it. That' s
fine.

MR M DAVIS: And | don't. | really don't. But
we know that --

COWMM SSI ONER MAY: Ckay, that's fine. You knowthe
15 works.

MR M DAVIS: -- the Departnent of Behavioral
Health will not support --

COMM SSI ONER  MAY: I'"'m not asking about the
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Departnent, |'m asking about you and your operation and you
think that you need 157

MR M DAVIS: At |east 13.

COW SSI ONER MAY: At | east 13?7 kay.

MR M DAVIS. Right.

COW SSI ONER MAY:  Thank you.

VI CE CHAI R HART: Any ot her questions? Are you all
ready to -- hold on a second. s the Board ready to
del i berate, or do you want to -- M. May? GCkay. Yeah. So,
t hank you. So I'"'m going to close the hearing, and does
anybody want to start the deliberation?

CHAIR HILL: "Il start. So thank you. | guess --
you know, | went back and watched the previous one as well
in terms of what we had gone through, and then we've gone
through this in ternms of hearing now fromthe ANC and the
people in opposition. | nmean, for ne, what |'ve been, again,
ki nd of going through the analysis is what we're supposed to
do, is looking at the regulations and the standards wth
which we are to wei gh the discussion.

And | think that the Ofice of Planning has done a
very good job of their analysis in ternms of how they're
neeting the regul ations. The one that | was the nost
concerned of, again, was the one that the party in
opposition, as well as the ANC has kind of raised, was just

t he adverse inpact on the nei ghborhood.
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But again, even wthin that, it's because of
traffic, noise, operations, or the nunber of simlar
facilities inthe area. And | think we've addressed traffic,
noi se, and nunber of facilities inthe area. And it was just
kind of the operations that | was |listening to.

And | think that | amconfortable in terns of what
now | understand alittle bit nore clearly, actually, is that
peopl e aren't going to be -- it's atreatnent facility where
peopl e are going to be inside the facility, and they're not
out, actually, within the community in terns of a way that,
you know, sonme of the itens that were brought up from the
opposition seenmed as though those were itens where there
would be nore of an interaction with the people that are
actually in the facility.

And so these people aren't going to be interacting.
They're actually going to be within the facility at all
times. |I'mconfortable with the testinony that we heard from
M. Davis as well as the witness, Ms. Lee, in terns of how
the facility is run.

| guess what | would liked to have seen nore of is
that, you know, the SOPs, or |ike, you know, Standard
Qperation Procedures of the facilities that m ght have then
made the ANC and the party in opposition also feel nore
confortable with what they're trying to do. And | guess

again, going fromsix, which is a matter of right, to 15 |
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didn't think was necessarily that big a junp given what the
regul ati ons coul d possibly all ow.

And al so then the O fice of Planning had provided

analysis of. And | think that the -- again, just kind of
goi ng back. | was just about the adverse inpact and trying
to understand whether or not | felt confortable that this

facility was actually not going to provide adverse inpact.
And again, just to reiterate, even within that,
It's just really traffic noise, and the only thing you can

kind of focus on is operations, and that's a little broad,

but I'"mconfortable that thiswll -- this neets the criteria
that we're supposed to look at for zoning. And so |I'll be
in favor.

MEMBER JOHN: M. Vice Chair, | amalso in favor of
approving the application after having listened to the
testi nony now tw ce. In terns of the special exception
criteria, under section U 203.1 which inpacts -- which asks
us to consider the traffic noise, operations, and the nunber
of simlar facilities in the area, | believe the applicant
has made the burden of proof, has satisfied the burden of
pr oof .

And particularly, inpressed by the expertise of the
operators and in particular M. Davis who presented. So |
feel that the facility should be able to operate with 15

residents based on the testinony that the boys wll be
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supervised at all tinmes, and I'malso going to rely on the
anal ysis of the Ofice of Planning.

And in particular, statenments that DCRA and the
Departnent of Behavioral Services have all stated that the
bui | ding can accommopdate 15 persons. And so based on the
testi nony and giving great weight to the testinony of OP and
the analysis, | am supportive of the application.

However, | also understand the concerns of the
nei ghborhood and the ANC, and so | would be willing to
reconmend that perhaps we have sone sort of a tinme limt,
maybe a termlimt so that we could see if it's -- if the
facility is working so that the residents would have an
opportunity to conme back inif there is additional noise and
traffic and di sturbance, or the operations are not bei ng done
according to what's been prom sed.

And | say that because | think if this facility
were next to me and | had to wal k out every norning and t here
were boys hanging out on the street, | would |like to know
that there is sone recourse. So, in voting to approve the
application, I would want to see a track record from the
facility and that it would operate the way it has said that
it will operate. Thank you.

VI CE CHAI R HART: Conmi ssi oner May?

COMM SSI ONER MAY:  Yeah, | think | agree with nost

if not all of what's been said so far, especially with the
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notion of putting sonme sort of a term on this approval
because | think that it is the sort of thing where it woul d
be good if there were an opportunity to | ook at this again
In afewyears and see whether in fact it has been perform ng
well. | nean, | do have sone personal experience with sone
treatnment facilities.

|'"'m three blocks away from a facility now that's
nostly about counseling, but it does -- it's an outpatient
facility, and there's alot of activity associated with that.
And it's generally not a problem because there are a | ot of
ot her peopl e around. But there are tinmes when you walk
t hrough the adjacent park and it is filled with people who
are -- wouldn't necessarily make everyone feel confortable.
But the way this is described, it would not have those ki nds
of inpacts. So |I'mgenerally disposed in favor.

| also lived across the alley froma group hone.
It was not the sane kind of facility specifically, but it did
involve a lot of teens living essentially in a small
apartnment building. But it was extrenmely well run, and the
kids who were there were, | think, | nmean, | can't speak to
their personal, all of their personal behavior, but | can say
that the people who ran the facility kept a pretty tight
control over it and that it was not a problem for the
nei ghbor hood.

They were not exactly outgoi ng and engagi ng with us
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on a regular basis, but there really were no problens. And
so it can be done well, and | think it can be nanaged.
Fifteen is not a huge nunber. But | do like the idea of
putting atermlimt of a fewyears onthis so we can revisit
and make sure that everything is going according to plan.
And | nean, | don't know what the right nunber is. In the
past we've done three years, which nay be a reasonable
nunber, |'mnot sure. So, anyway, that's ny thought.

VI CE CHAIR HART: Thank you. And three years? |
don't knowif we're |looking at three years or maybe four or
five. Do the Board nenbers have a particul ar preference for
t hat ?

And 1'Il say that having listened to all of the
testinmony that's been given so far, and appreciating that the
Mar shal Hei ghts Civic Association cane down to present your
case, and Commi ssioner Smith, you cane as well to discuss
some of the issues that you have with the -- from the ANC
poi nt of view, we do appreciate that, and we understand t hat
t he deci sions that we nmake are not necessarily going to be --
not necessarily make everybody happy.

But we are trying to understand how each
application fits and addresses and neets the criteria that
are set up in the zoning regul ations. They are fairly
limted. So it is sonething that we have to kind of | ook

t hrough to understand how each application, in this case the
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Pl ant the Seed Youth Treatnent Service, howthey are neeting
t hose regul ati ons.

| believe that they've actually net the regul ati ons
as well, but that's not saying that you don't have legitinmate
concerns and that nmaybe this is a di scussion that you're just
starting and you can have with them as they begin their
facility. | would also agree that a termlimt may be -- or
atimelimt may be in order here, and |I'd be supportive of
a three- or four-year tine limt. So |l don't know what ny
fell ow Board nenbers think about that.

CHAI R HI LL: Yeah, no, I'"'mkind of curious what the
O fice of Planning, | don't know how -- whet her they have any
t houghts on this, but I amgoing to ask you a question. So
this is the first tine that we're kind of -- or | shouldn't
say the first time. This is interesting in terns of tine
limts, right?

That now we're kind of tal king about this. And so
in the past, the Ofice of Planning has provided either
opinion in ternms of like three year, five year, ten year.
And it's either the applicant has put it forward or the
Ofice of Planning has put it forward. |'mjust asking in
general, is there kind of a -- like, how does the Ofice of
Pl anni ng | ook at three year, five year, ten year? |s there
a way that you determ ne that?

M5. BROMWN- ROBERTS: In a |lot of cases, when you're
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doing that, we usually, it's done in consultation with the
applicant, and about how soon they would be getting
operation. You know, give thema little tine to get things
settled in and that sort of thing, and then say, okay, you
know, by this time, things should be running. They shoul d
have a handl e on howthey're running the facility. And that
woul d be sort of the guidance that we --

CHAIR HLL: So then in this case, what mght you
t hi nk?

M5. BROWN- ROBERTS: | think we do the sane thing.
You know, the applicant woul d say, you know, how | ong do t hey
think they would -- it would take them you know, to go
through all their permitting and that sort of thing to start
the operation, to set up, and --

CHAIR HILL: I'mlistening to you, sorry.

M5. BROWN- ROBERTS: And I'm not sure if they're
going to have 15 kids fromthe begi nning, or are they going
totransitionintoit? But | would say three to four years
I s a good nunber.

CHAIR HI LL: Okay. M. Davis, howlong -- if this
were to get approved -- well, first of all, the termlimt
starts when the order cones out, right?

M5. BROWN- ROBERTS: That's correct.

CHAIR HLL: So this is going to be -- you're not

going to get whatever it is for a year, okay? Because you
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have opposition, okay? So you'll get that in a year. And
so after that, how long would it take you to get up and
runni ng?

MR M DAVIS. W have anot her year.

CHAIR HILL: To get to 15 peopl e?

MR M DAVIS. To get to 15 people?

CHAIR HI LL: Yeah.

MR M DAVIS: W don't know. We know that there
are youth that are waiting to go into residential treatnent
t oday. If we were open today, they would be -- they have
been recommended into residential treatment --

CHAIR HILL: You could get up to 15 pretty quickly
IS what --

MR. M DAVIS: It would probably be right now,
because they've closed down in Muntain Mnor. D.C. has
nowhere el se to send them so they've just been recomendi ng

CHAIR HI LL: The reason why |I'm asking is because
then again, to try to understand what the inpact's going to
be within the community, you'd need to get to 15 for themto
really kind of --

MR M DAVIS. Probably about two nonths, maybe.

CHAIR HILL: Okay. So pretty nmuch right away. So
in that case -- thank you. So in that case, M. Vice Chair,

|'"mconfortable with three to four to five. 1'd be |eaning
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towards four | guess, because like, five -- because the
reason why, again, you know, it's not a big high-dollar kind
of situation. So it costs noney to cone back here again, you
know? So this isn't a cheap event.

VICE CHAIR HART: Okay. So it sounds |like we could
do four years, yes? Ckay.

So hearing all the testinony, hearing all the
comments from ny fellow Board nenbers, | think that | can
make a notion to approve application nunber 19677, Pl ant the
Seed Yout h Treat nent Services, as anended pursuant to 11 DCVR
Subtitle X, Chapter 9, for a special exception under the use
provi sions of Subtitle U, 203.1(1), to increase the occupant
| oad of an existing health care facility from six to 15
persons in the R-2 zones at premses 5212 Astor Place
Sout heast, Square 5308, Lot 25, with the condition that the
applicant conmes -- returns back in five years.

Excuse ne, in four years to apply again and provide
i nformati on on the operation of the facility.

CHAIR HI LL: Second.

VICE CHAIR HART: All those in favor, say aye.

(Chorus of aye.)

VI CE CHAI R HART: Any opposed? Looks |Iike the ayes
have it, M. My.

MR MOY: Staff would record the vote as 4-0-1.

This is on the notion of Vice Chair Hart to approve the
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application for the relief being requested along wth the
condition of the return period of four years. Seconding the
notion was Chairman Hll. Also in support M. Peter May and
Ms. Lorna John. No other Board nenber participating. The
nmotion carri es.

VICE CHAIR HART: Thank you, M. My. This is a
full order?

MR MOY: Yes, sir.

VI CE CHAIR HART: Thank you. At the nonent, we're
going to take a few mnute break so that we can change our
Zoni ng Comm ssion nenbers. And we're going to be hearing
case nunber 19692 of Reno 809, LLC, when we return.

(Wher eupon, the above-entitled matter went off the
record at 11:19 a.m and resuned at 11:31 a.m)

VICE CHAIR HART: M. My, can you call the next
case, please?

MR, MOY: Yes. Thank you, M. Vice Chair. The
Board is back in session. The -- if we can have parties to
the table to case Application No. 19692 of Reno 809, LLC.
And this application was anended for area variance fromthe
side yard requirenents of Subtitle D, Section 307.1, to
construct a new one-famly dwelling I R 2 Zone at prem ses
809 49th Street N.E., Square 5178, Lot 806.

As the Board will recall, the Board had conpl et ed

heari ng procedures and -- on March 7, 2007, the Board
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conpl eted hearing procedures and continued the case for a
| imted scope hearing to hear the ANC s i1 ssues and concerns,
I f any, and the Board requested an ANC report as well as
signage -- posted signage, and | believe it's in the record
under Exhibit 45,

VICE CHAIR HART: Thank you, M. My. Good
norni ng. How are you?

MR, HOCKS: Good morning.

VICE CHAIR HART: Could you introduce yourself --

MR, HOCKS: Yes.

VI CE CHAIR HART: -- and pl ease give your address?

MR,  HOOKS: Ear| Hooks, 9247 GOakland Court,
Manassas, Virginia 20110.

VICE CHAIR HART: And M. Hooks, the last hearing
that we had, we were looking for an ANC report or sone
conments fromthe ANC.

MR, HOOKS: Correct.

VI CE CHAI R HART: And can you just explain where we
are with that, the steps --

MR, HOOKS: Yes. About three or four weeks ago, |
was able to neet and present to the Board and on the 12th of
this month --

VI CE CHAIR HART: To the ANC?

MR, HOOKS: -- the community -- yes, the ANC, on

the 12th of this nonth, they just had their comrunity neeting
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in which they voted unaninously for a support letter in
support of the variance for 809 49th Street, Application
19692. | was told that it would be forthcom ng or forwarded
to you, because that just happened | ast Thursday.

VICE CHAIR HART: And have you had any
conversations with the ANC after the -- after Thursday, have
you tal ked to them today, yesterday?

MR, HOOKS: | have not.

VICE CHAIR HART: No emails or anything, no
communi cation at all?

MR, HOOKS: No. They told nme to let M. My know
t hat they woul d be sending over a letter of support and what
| did as -- just as a matter of record, | made note of what
the vote was and posted it in the Application.

VICE CHAIR HART: | see that. That's Exhibit
Nurmber 57.

MR, HOCKS: Yes.

VI CE CHAIR HART: Ckay. And | think you' ve
provided also sonme other information about the -- your
notice, your posting?

MR, HOOKS: Well, yes. You needed -- | guess the
original pictures were taken from a distance and you had
requested that there be cl oseup pictures of the posting. So
| provided the closeup pictures of the posting. | guess we

wer e supposed to neet when we had the snowthing as wel |, but
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after our initial neeting, because | was having, if you
recall, sonme trouble neeting with the ANC, we had sone
probl ens there, I went specifically to houses on the bl ock,

next - door nei ghbors and people across the street and
presented ny information to them and | also put up letters
of support fromthemin the Application.

VI CE CHAI R HART: Yes. | see there are severa
| etters, about seven, eight letters, | think --

MR, HOCOKS: Yes.

VI CE CHAI R HART: -- that you've uploaded to the
file -- excuse ne -- to the record. Ckay. Do the -- does
t he Board have any questions for the Applicant?

CHAI R HI LL: No, M. Vice Chair, | -- actually, |
know t hat we continued the hearing for that information and
we had a full hearing. | don't have any questions for the
Appl i cant .

VI CE CHAI R HART: Ckay. Anyone el se?

COW SSI ONER MAY:  No, sir.

MEMBER JOHN: No, M. Vice Chair.

VICE CHAIR HART: And we've already gone through
the public testinony in favor and in opposition. |Is the ANC
her e?

(No response.)

VICE CHAIR HART: Seeing no hands raised. | wll

cl ose the hearing, because | think we've actually had a full
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hearing already. W were looking for this information. |
understand that the ANC had the opportunity to provide that
I nformation. They did request a continuance of the hearing
-- excuse ne -- a postponenent of the hearing back when it
was -- in March, they had -- got lucky and it was -- it
snowed so we didn't actually have the hearing then. But |
think that we've provided enough tinme to be able to receive
the information fromthem You know, naybe they nmay submt
it in today but right now, | think we have heard from you.
And | shoul d have asked this before; have you been sworn in
when you cane in?

MR, HOCOKS: Yes.

VICE CHAIR HART: Ckay. W have heard this from
you and you have provided Exhibit Nunber 57 which describes

what the vote was, which i s a unani nous vote fromthe ANC 7C.

And | don't knowif, | guess, ny other Board nenbers have any
ot her conments. | felt that after reviewing the -- | thought
| closed the hearing. I'msorry. | will close the hearing

and we can proceed to deliberations.

After reviewing the record and listening to the

testinony of M. Hooks and al so | ooking at the -- review ng
the OP report, | would be able to support the Application.
The Applicant -- the Ofice of Planning Report recomrends

that the BZA approve this case as it nmeets the three prongs

of the variance test. Wth regard to the exceptional
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conditions prong, OP Report states that the Applicant's
12, 000- square-foot property is nearly three tines as |arge
as the typical single-famly residences in the area, and
while it would be possible to retain the existing house and
subdivide the lots, it would not be possible to construct a
sem -det ached house on these newlots. It would also not be
possible to create just one new lot conformng to the | ot
di mension requirenents w thout either receiving side yard
relief for the existing house or denolishing a portion of
t hat existing house, which you want to keep.

Regarding the two other prongs for detrinental
i npacts to nei ghborhood properties or the zone plan, | also
agree with the Ofice of Planning Report that states that the
request for side yard relief woul d have no detrinental inpact
on nei ghboring properties for the zone plan. This side yard
relief is for the existing building that you have and there
was an adj acent nei ghbor that testifiedinthe initial public
hearing that was in partial opposition because she thought
that the proposed house would be built closer to her house.
She was -- lived in a single famly house -- and that it
m ght overshadow her house. And |I'Il just note that the
Applicant, M. Hooks, stated that the proposed -- that the
new house would be -- while it would be adjacent to his
nei ghbor's house, it woul d have the required 8-foot side yard

and as the zoni ng does necessitate that. The zoning relief,
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as | noted, is for the existing house, not the new property.
And | understand that we don't have an ANC report but |
believe that they are in support as provided with the
testi nmony fromM . Hooks even though we haven't received the
letter yet.

And so for those reasons, | would be in support of
the Application, and | didn't knowif ny fell ow Board nenbers
had any comments.

MEMBER JCHN: Nothing to add, M. Vice Chair. |
agree that the variance test is satisfied in this case
because of the very large lot, and that in ternms of the
existing house, it would -- the Applicant would have to
denol i sh the house or a part of it to nmeet the side yard
exception -- side yard requirenent, and you' ve al ready st at ed
that there are other houses with side yards of |ess than
eight feet in the neighborhood, so relief can be granted
Wi t hout substantial detrinment to the public good. And so for
all of those reasons, | support the Application.

VICE CHAIR HART: Ckay. So with that, I'd like to
make a notion to approve Application 19692 of Reno 809, LLC,
as anmended pursuant to 11 DCVMR Subtitle X, Chapter 10, for
an area variance fromthe side yard requirenents of Subtitle
D, Section 307.1, to construct a new one-famly dwelling in
the R-2 Zone at premses at 809 49th Street N E., Square
5178, Lot 806. Do | have a second?
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COW SSI ONER SHAPI RO Second.

VICE CHAIR HART: All those in favor, say aye.

(Chorus of ayes.)

VI CE CHAIR HART: Any opposed?

(No response.)

VICE CHAIR HART: WMbtion carries. M. My.

MR MOY: Staff would record vote as 4 to 0, the
one -- this is on the notion of Vice Chair Hart to approve
the Application for the relief requested; seconded notion,
M. Peter Shapiro; also in support, Chairman Hll, M. Lorna
John with the other Board Menber not participating today.
So the notion carries.

VICE CHAIR HART: A sunmary order, M. My?

MR, MOY: Yes, sir.

VI CE CHAI R HART: Thank you. Thank you, sir.

MR, HOOKS: Thank you very nuch.

VI CE CHAI R HART: M. My, when you' re ready, we
can call the next case. W're waiting to get our
Conmi ssi oner.

MR MOY: |If we can have parties to the table to
case Application No. 19683. This is of Brian and Carolyn
W se. The Application as Anended for special exceptions
under Subtitle E, Section 5204 from the rear yard
requi rements of Subtitle E, Section 5104 and fromthe alley

center line setback requirenments, Subtitle E, Section 5106,
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and pursuant to Subtitle X, Chapter 10, for area variances
fromthe | ot area requirenents of Subtitle E, Section 201.1,
and fromthe | ot frontage requirenents of Subtitle C, Section
303.3(a) and (b). And this is -- this would construct a
two-story, one-famly dwelling on an existing vacant alley
| ot, RF-3 Zone. This i1s at 260 Lincoln Court S. E., Square
762, Lot 828.

VI CE CHAI R HART: Thank you, M. My. And wel cone
back, M. May. Looks |Iike we | ost our other Conm ssi oner but
we gai ned our first Conm ssioner, so. So the case we have
before us, if you all could -- welconme, good norning -- if
you coul d give ne your nane and address? Thank you.

M5. MOLDENHAUER: Meredith Mol denhauer representing
the Applicant -- fromthe law firm of Cozen O Connor.

MR,  VARGA: St ephen Varga, Director of Planning
Servi ces, Cozen O Connor, 1200 19th Street N. W, Suite 300.

MR WSE: Brian Wse, the Applicant to 60 Lincoln
Court S. E

MR. DZI ERZANOWSKI : Mat eusz Dzi er zanowsKki ,
architect for the Applicant, at DZ Architecture. |It's 1140
3rd Street N.E., Suite 2181.

VICE CHAIR HART: Could you spell your |ast nane,
pl ease?

MR. DZI ERZANOASKI :  No probl em Dzi erzanowski, D Z-

|-E-R-Z-A-NOWS-K-I. Sorry.
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VI CE CHAIR HART: You don't have to be sorry about

iIt. | just -- | couldn't spell it sol was trying to figure
out what's the best way to go. So it |ooks |like we have a
couple of party status requests that are here. Are the
parties, M. Col eman, Lauren Friedman -- you can cone to the
dais, please? Quyhn vu Bain, Cayton Chilcoat? Ckay.

Good norni ng. Could you identify yourselves,
pl ease, giving your nane and address?

MR KOFFMAN: Dan Kof f man, counsel for Ms. Friednan
and M. Col eman.

M5. FRI EDVAN:  Lauren Friedman. | live at 215 3rd
Street S. E

MR, COLEMAN: Tom Col enan, also at 215 3rd Street
S. E

VICE CHAI R HART: And you all have been here
bef ore, and has everybody been sworn in?

(No response.)

VICE CHAI R HART: Ckay. | just have to ask. So we
have a party status request in front of us. Could you give
us -- and |I'm assuming, M. Koffman, you're going to be
giving their party status request. |f you could just provide
how you neet the -- and could you also -- how you neet the
requi rements but also what is -- since this was late-fil ed,
coul d you kind of describe why that was -- happened as wel | ?

MR, KOFFMAN:. Right. So at the previous hearing,
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there was a | ot of discussions about what woul d happen at
this hearing, what the scope of it would be. My clients
sinply desire to, whatever the extent of this hearingis, to
have the rights of a party as it pertains to this. 'l --
| can et themspeak to their qualifications as a party.

VI CE CHAIR HART: Sure.

MR, COLEMAN. Sure. 1'll speak on behal f of nyself
and ny wfe. As owners of an adjacent property to the
proposed devel opnent, we oppose the Application, which seeks
basi ¢ variances and speci al exceptions to convert a parKking
area behi nd our house into a two-story residential building.
The Applicant's property abuts an easenent that we have. As
affected neighbors, we oppose the special exceptions
variances and the construction. W are agents so we're
testifying about air and light inpacts to our patio and
easenent including exacerbating existing RAD issues, |ight
i npacts to planned solar panels on our garage, two speci al
trees with canopy extendi ng over the property and a proposed
constructi on managenent agreenent as required by the ANC

VICE CHAIR HART: Thank you. Does the Board have
any guestions for the party status request for folks in party
status that want to -- whatever. |f you have any questions
or --

CHAIR H LL: Yes, | do. So again, just you're --

| forget now again. | know you guys were down here the | ast
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time and presented, and the -- or provided testinony. Were
are you guys again? You share the easenent with the
property?

MR, COLEMAN. Sure. |If you have the map in front
of you, there are three kind of abutting property owners.
One of the three -- we"re one of the three, a different one
of the three property owners owns the easement. We have a
right to use the easement and so we have a property interest
in 1t 1n that way. And that easement directly abuts the
proposed site devel opnent .

MS. FRI EDVAN: In addition, our property iIs just
next to that easement so three feet from the property.

CHAIR H LL: Ckay. And the reason why you guys are
late, why is it again that you -- you didn't know that you
were able to do it? | nean that's basically what happened?

V5. FRI EDVAN: Ri ght. So the last tine we were
here, we didn't knowto file all these things. W only got
counsel a few days before that --

CHAIR HI LL: Right.

MS. FRI EDVAN: -- and finally -- we're learning
about these things as it goes. W' re not experts in any way.

CHAIR HILL: Right, sure.

M5. FRIEDVAN. So -- and it was, | think, 14 days
bef ore whatever is supposed to be the next planned heari ng.

CHAIR HILL: Ri ght. You have to do it 14 days
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before the first one.

M5. FRIEDVAN:  Right, but we didn't know and --

CHAIR H LL: No. I'msaying -- I'mjust trying to
understand the reasoning is that you didn't know. Okay.

M5. FRI EDVAN:  Exactly.

MR, KOFFMAN:  And goi ng back to the transcript from
that previous hearing, it seens |like the Board went out of
Its way to act as if ny clients were a party by giving them
a certain anmpunt of tinme to respond, et cetera. So it
certainly was the will on behalf of the BZA to treat them
simlarly to a party.

VI CE CHAIR HART: But they were not a party at the
time so -- | nean it's -- we have procedures that we go
through to -- so that we kind of treat everybody fairly. And
if there was sone nore | eeway that we had given, it was not
because they were treating themas a party status. So that
is a definite thing we'd have to -- definite process that
we'd have to go through and that was not the case.

MR,  COLEMAN: May | say one thing? W didn't
receive official notification or -- so when we received t hat
-- that -- you know, we were on notice and we becane aware
of the proceedi ng. And so | would say that affected the
timeline.

M5. MOLDENHAUER: Chairnman Hart, we have a pendi ng

notion in opposition when you want it.
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VI CE CHAI R HART: Yes. Ms. Mbl denhauer, | do see

t hat . So the Applicant has submtted an -- basically an
opposition to the untinely party status and striking the
request for party status in Exhibit 66 and we'l|l get to that
In a mnute. Any other questions for the party status?

(No response.)

| mean it's -- | nean | understand that you all are
in very close proximty to this property, granted this is a
t hree-foot kind of distance between you all and t he Appli cant
thenselves. |t is because the properties are noticed, this
property was noticed and we have the affidavit of posting,
| understand that you all may not have received the
notification and I don't know why and |I'm not going to say
| know why. But you all did cone to the previous hearing.

| want to say there may have been two hearings that we cane

to that you all have been -- or naybe it was anot her case.
I'"'mleaning not to give you party status but |'d
like to hear fromny fellow Board nenbers. |1'mleaning in

that direction, so.

COW SSI ONER MAY: | would agree. | nean this is
not -- an Application not tinely filed. | think it's as
sinple as that. | mean, you know, this is a case where we
heard substantial testinony. W already granted -- | mnean

there were significant opportunities for this party to

testify and | ots of discussion on the backs and forth inthis
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case. So | don't think that we're creating any di sadvant age

either for the opposition or for the Applicant. Wll, we're
not creating a -- | think a difficulty by denying this but
I"'m-- and | think that if we were to grant it, |I'mnot sure

that it would really add any val ue to what we are consi deri ng
SO --

VI CE CHAIR HART: Anyone el se?

COW SSI ONER MAY: | woul d agree with that.

CHAIR HI LL: Yes. | nmean | think that if this
woul d have been tinely filed, then probably I woul d have been
in favor of themgetting party status. And again, as | think
| renmenber or recall fromthe last tine, we did allow, as the
attorney had just testified, that we did allowfor nore tine
and nore di scussi on because of that fact, because we want ed
to hear fromthem So really, for ne, it's just -- again

it'"s untinmely and it's not sonething that | kind of look to

wai ve lightly. And so, you know, | think it also kind of
prejudices the Applicant at this point. So -- but at the
same tinme, | nean as we kind of go through this, I don't know

i f you were planning on doing testinony again in opposition
or in support, but you know, naybe we could hear fromthem
for the allotted time that the public m ght have at a certain
poi nt during the testinony -- presentation.

VI CE CHAIR HART: Thank you. M. John?

MEMBER JOHN: | agree with everything that's been
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said so far and it would, in fact, prejudice the Applicant
because we al nost had a conplete hearing. WlIl, not quite
but we took substantial testinony at the |last hearing. So
| woul d not support the application for party status because
it's untinely filed.

VI CE CHAIR HART: Ckay. I think that |'ve heard
fromthe Board. | think that we are going to deny the party
status request but appreciate you all for submtting it to
us and that's the way that it is. So M. Ml denhauer --

MEMBER JOHN:  Conmi ssioner Hart --

VICE CHAIR HART: -- you do --

MEMBER JOHN: -- oh, just two points. One, Bain at
Exhibit 59 and Cayton Chilcoat at Exhibit 60 are both not
present, so | just would want to confirmon the record that
based on their attendance --

VI CE CHAI R HART: "Il go through that but | do
appreciate it. | was going to actually go to vyour
opposi tion, your Exhibit --

MEMBER JOHN:  Yes.

VI CE CHAI R HART: -- to -- | mean | don't think
that it's an i ssue anynore because you weren't to seeking to
strike. That, as well as the others, we can go through and
| agree with you because |I'massuming that it's -- |'m not
sure if that's a Mss or Ms. -- but Quyhn vu Bain --

MEMBER JOHN:  Yes.
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VI CE CHAI R HART: -- which also -- M. Bain, who

requested party status, and Cayton Chilcoat, who also

requested party status,, they're not here and as being -- as
they are not here, we are going to -- | would vote to deny
t hose applications -- those requests so.

MS. LOVI CK: Excuse ne, you would deem them
Wi t hdr awn.

VICE CHAIR HART: W thdrawn. GCkay, thank you. So
regarding the -- so we are wwthdrawi ng the two fromMs. Bain
and M. Chilcoat party status requests and with regard to
your application to oppose the untinely party status and
striking them | nean | think that it's something that can --
it's fine to be in there. They requested it. W voted on
it. | don't have an issue with keeping their request in
there, and I would deny their notion to strike it fromthe
record. Do | have a second?

MEMBER JOHN:  Second.

VICE CHAIR HART: And |I'm assum ng that we're all
in favor of that?

COW SSI ONER MAY:  Yes.

VICE CHAIR HART: COkay. So now we get to the neat
of the case. The showis yours, Ms. Ml denhauer. How ruch
time do you think you need to --

V5. MOLDENHAUER: | would say that at the | ast

heari ng, we had a focus on the question of mninmmlot size
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in regard to 303.3, a subdivision, and we have -- you know,
we believe that it is alarge |ift and we still, obviously
--we'd like to ask for nore than 10 m nutes, probably at
| east 25 and to wal k through that.

COW SSI ONER  MAY: To go through your 210-page
Power Poi nt ?

MS. MOLDENHAUER: Two hundred -- well, 25. | think
we can go through it fairly quickly.

COW SSI ONER  MAY: No. Speak directly to the
I ssues that are hand here --

M5. MOLDENHAUER: We are --

COW SSI ONER  VAY: -- that have to talk to the
vari ance relief.

MS. MOLDENHAUER:  Yes.

COW SSI ONER  VAY: It's the variance hurdle that
you're trying to get over so just focus on that and do it in
| ess than 210 slides. Don't ever give us a 210 slide
presentati on again.

MS. MOLDENHAUER: | think --

COMM SSI ONER MAY: That's crazy.

M5. MOLDENHAUER: No. It was -- sonehowit printed
four times --

COW SSI ONER MAY:  Ckay.

V5. MOLDENHAUER: -- and then it uploaded so |

apol ogi ze, Conm ssi oner May.
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COW SSI ONER MAY:  Cot it.

M5. MOLDENHAUER: [It's not a --

COW SSI ONER MAY:  So it's only 50 pages?

M5. MOLDENHAUER: [It's less than that so.

COW SSI ONER MAY:  Yes, okay. Not 25 m nutes.

M5. MOLDENHAUER: It was an error --

MR KOFFMAN: You can do it in less than 25
m nut es.

M5. MOLDENHAUER: -- based on the upl oadi ng.

COW SSI ONER MAY:  Yes.

M5. MOLDENHAUER: It was multiple copies.

COW SSI ONER MAY:  Yes. | think | renmenber that
from before.

M5. MOLDENHAUER: | don't know why that --

COMM SSI ONER MAY: | went through it all before.
I"'mlike this just seens famliar.

M5. MOLDENHAUER: It's an -- it was an error

COW SSI ONER MAY:  Yes.

M5.  MOLDENHAUER: But we are focusing on the
specific issue of the subdivision and the mininmum]|l ot area.

VI CE CHAI R HART: Just for tineliness, | would
actually look at 15 mnutes for their presentation.

COW SSI ONER MAY:  Yes.

MS. MOLDENHAUER: W will --

VICE CHAIR HART: So | think it's, you know, nore
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-- we've heard a lot on this case already so that's what
we're trying to focus on.

MR, KOFFMAN:  Sure.

M5. MOLDENHAUER: And we just want to nake sure we
get to that great lift in regards to the variance.

VI CE CHAI R HART: | under st and.

M5. MOLDENHAUER: | believe we can produce evi dence
and wal k through it but yes.

VI CE CHAI R HART: Ckay.

MEMBER JOHN: And can | ask you to focus on cases
t hat have been deci ded post ZR- 16 for --

M5. MOLDENHAUER: There are very few.

MEMBER JOHN: | nean because that's sort of where
the issue is. | tell you where | amright now and that's ny
bi g issue.

M5. MOLDENHAUER: And think the big issue is that

t he Board hasn't had any cases, and this is really your first

case.
MEMBER JOHN: Right.
M5. MOLDENHAUER: And so -- | nean there is the
other case in regards to Library Court. The circumstances
are slightly different. There was another case which was

Gllette Wng on the other side of East Capitol, but that
situation was different. They didn't ask for the subdi vi sion

relief. So we really have to go to the underlying question
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of area, mninmum |ot area requirenents which existed, as

we'll provide testinony to, you know, in the history of that.
So -- but we will focus in on that specific question and you
w ll, hopefully, understand there's practical difficulty that
specifically is created by that requirenent here. 1'Ill turn

It over then to M. Wse, the Applicant, to do a brief
I ntroductory statenent.

MR WSE: Hello, M. Chairman, M. Vice Chairman,
Menbers of the Board. My nane is Brian W se. M wfe,
Carolyn, and | bought this alley lot in 2015 with the hope
of building a hone on it. | spoke --

COMM SSI ONER  MAY: |'"'m sorry. You're giving
i ntroductory information again. W don't need that. W got
t hat al ready. What's -- can we get to the point of the
vari ance relief?

MR, W SE: Ckay. During the |ast hearing, the
Ofice of Planning had said that we did not face any
practical difficulties because we could continue to --
conti nue the parking use at the property. This is sinply not
true. Wen we purchased the property, the prior owner had
been renting at | east four and using ei ght commerci al spaces
at the property. During our due diligence, we discovered
that the prior owner had not obtained a basic business
| icense for the parking use. However, when | went to DCRA,

| was told that | could not obtain a basic business |icense
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without a certificate of occupancy. But | could not get a
certificate of occupancy until the | ot becones a record | ot.
And as we have expl ai ned, the | ot cannot becone a record | ot
without relief fromthe subdivision requirenents. |In short,
| can't use this property for anything if |I didn't live on
t he square.

Even if we were seeking a special exception for a
commerci al parking use at the property, | would still need
to seek relief from the sanme subdivision requirenents.
Again, without relief from the subdivision requirenents, |
could not obtain a certificate of occupancy or a basic
business license for comercial parking use or even a
residential parking rental use. An inability to obtain a
certificate of occupancy would also create issues in terns
of our insurance policy against the property. 1'Il |eave the
| egal standard to Meredith but it seenms to ne like the
t ext book exanple of practical difficulty if we cannot even
mai ntain the existing parking use without zoning relief.

G ven the difficulties we will face in inproving or
even nmaintaining our lot, we respectfully request that the
Board grant this zoning relief. Thank you for your attention
to our case and I'Il turn it over to Meredith.

M5. MOLDENHAUER: I'"d just now like to pass out
copi es of the DCRA website which identify the four steps of

obtaining a basic business |icense. | will junp down
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directly to step nunber three which says, registration with
the Ofice of the Zoning Adm nistrator, produce a copy of a
certificate of occupancy or hone occupancy permt.
Qobvi ously, here without being able -- then we al so pass out
copies of the certificate of occupancy DCVR regulations whi ch
identify that the only instances in which -- read the Section
DCVMR 110.1, except as provided under 3203 of the zoning
regulations, no person shall use -- this is not any structure
but | and even -- land or part thereof for any purpose. No
change in use or load shall be made until a certificate of
occupancy has been i ssued.

Thi s goes specifically to the question of practi cal
difficulty. W have a situation in which as is being
suppl enent ed here today that in order to get a basic business
| i cense to even use the property as parking, you need to have
a certificate of occupancy. |In order to have a certificate
of occupancy, you need to be able to have a building permt
that is then processed through DCRA's system None of this
can occur without granting relief from Section C- 303.3 and
allowing this to be converted froma record lot -- I'msorry
-- froma tax lot to a record |ot.

SO now - -

COWM SSI ONER MAY: Excuse ne, do they need a
buil ding permt to continue the use as a parking lot?

M5. MOLDENHAUER: They woul dn't be able to go and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N DN N N N DN P P P PP P PR
oo A W N b O © 00O N O O W N P+~ O

93

obtain a building permt to repair the bollards. See these
bollards in the --

COW SSI ONER MAY:  No. | --

M5. MOLDENHAUER: -- pictures right here.

COW SSI ONER MAY: -- can you answer the question
that | asked? Can they use this as a parking lot?

M5. MOLDENHAUER: | don't know. The question is
they would -- it would have to be inspected. There m ght be
aspects of inspections by DCRA that they may | ook at the
property, they may say it doesn't pass certain stormater
managenent, it doesn't pass certain drain --

COW SSI ONER MAY: So in other words, they could
use it as a parking lot?

M5. MOLDENHAUER: No. | don't know is the
guestion. W don't know because we can't have --

COMM SSI ONER MAY:  Well, but you're --

M5. MOLDENHAUER: -- the proper --

COMM SSI ONER MAY:  -- you're trying to inply that
M5. MOLDENHAUER: -- inspections.

COMM SSI ONER MAY:  -- you're trying to inply that

they could not get a Cof Oand -- or that they could not get
a building permt even for the -- C of Oto use it as a
parking lot by using up the building permt aspect of it.

And that's -- |I'mnot connecting those points.
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M5. MOLDENHAUER: So a building permt -- so in

order to go and get a building permt, you have to produce

both an address as well as your |ot and square nunber. |If
a -- if you go in and you type in -- I'mtrying to walk
t hrough and explain this -- and so if you type it into the

system at DCRA, right now, nothing would cone up, and you
woul d -- because there's no prior Cof Ofor the property and
there's no prior building permts for the property. And so
they would not be able to --

COW SSI ONER MAY:  So --

M5. MOLDENHAUER: -- issue a building permt even
if it were for --

COW SSI ONER MAY: But would they --

M5. MOLDENHAUER: -- pavenent.

COW SSI ONER MAY: -- be able to get a C of O?

M5. MOLDENHAUER: The C of Os would require a
buil ding permt.

COW SSI ONER MAY:  Why?

MS. MOLDENHAUER:  Because it --

COMM SSI ONER MAY: It's an existing parking |ot.

MS. MOLDENHAUER: -- it's -- there would be a
change of use because the prior use was only conditioned upon
a BZA Order. That BZA Order has since | apsed and so you --

COMM SSI ONER MAY: How long ago did it | apse?

M5. MOLDENHAUER: It |apsed --
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MR WSE: 1980.

M5. MOLDENHAUER: So - -

COW SSI ONER MAY: So have you actually attenpted
to get a C of O?

MR WSE: W have. | have. | went to --

COW SSI ONER MAY:  For parking --

MR WSE: -- 1 -- we went to go and get a Cof O
for parking so that we could --

COW SSI ONER MAY:  And what did they say?

MR WSE: They said no. They said that we cannot
-- they said --

COW SSI ONER MAY:  Why?

MR, W SE: -- they said we cannot provide it if
it's a tax lot. It needs to be subdivided to be a record
| ot .

COMM SSI ONER MAY: Ckay. So that's the rel evant
poi nt .

M5. MOLDENHAUER: That's -- but it also goes to the
regulations which require it, because sonetinmes DCRA
i ndi cates certain requirenents and they m ght not actually
not all be backed up by the regulations. The regulations in
DCMR i ndicate that even for land, you require a Cof O A
Cof Ois then required for a basic business |icense.

The question then here today focuses on the m ni num

| ot  requirenent. Under 303.3 for the subdivision
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requi renent, there are two subparts. | will not address the
second part as | believe that focuses nostly on the FEM
requi renents that Ofice of Planning and the Board have --
are not |ooking for us to identify or focus on. The Board
has the specific authority. The Zoning Comm ssion did not
limt the Board's authority to grant a variance fromthe | ot
area requirenents in the specific subdivision section. Mre
I nportantly, area requirenents are not a use variance. One
of the things we want to point out is that in the DC Court
of Appeals case, Taylor, they identify that area variance
i nvol ved minor alterations to the character of the zone
district whereas a use variance tends to drastically change
the district's character. And sone of the images that we'l|l
qguickly flip through go to that specific point.

ALW vs. BZA states that the prospect of a |ot
remai ns permanently vacant in a street devoted residenti al
use i s scarcely cal cul ated t o enhance t he nei ghborhood. Here
we have proven that obviously, the inability did not only
sinply utilize the space by a BBL or a C of O but also to
maintain it, the ability to get a permt for the property to
mai ntain the use, torepair a bollard, things to that effect,
woul d not be able going directly to ALWs case in regards to
-- would tend to obviously create overgrown or a condition
t hat woul d be the specific reason why vari ances are permtted

under zoni ng requirenents.
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We have al so identified other cases to Board Menber
John's point where the Board has granted this. Obviously,
a |l ot of those go back to ol der regulations but | think when
you dig into the question of the subdivision, it's a m ninum
| ot requirenent. You're not going to have the question of
other -- and we do have other alley tax lots where m ni num
|l ot requirenents were issued but in regards to current
regulations under 016, It's just too early. And
unfortunately, this is one of the first cases that has kind
of honed in on this requirenent.

However, we have shown ot her cases in which there
were tax lots and there were vacant properties where nini num
| ot requirenents were addressed. The O fice of Pl anni ng and
the Board did, in these specific instances where we're
tal ki ng about properties where there were -- it's a vacant
lot, it was a tax lot, and it didn't neet the mninm
requi rements -- where Ofice of Planning said a predated
zoni ng regulation and the inability to acquire a property and
assenble the property actually goes specifically to the
practical difficulty in not being able to neet that specific
m ni mum | ot requirenent.

Next we have a quick inmage. One would think that
on an alley lot, that potentially, you would be surrounded
by -- let nme just show you with a cursor here -- potentially

be -- that's a highlighter; sorry, | don't want to --
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potentially be surrounded by one, two, three, four, and naybe
even five properties. In this instance, they are not. As
you' ve heard testinony, there is an easenent that pulls al ong
the rear here, sothere's only two other property owners that
actually physically abut the |ot. And you are actually
connected by two alleys, not just one alley that abuts this
property. So that limts the ability for the assenbl age of
this lot for this property owner to then potentially acquire
either this property or this property. This property owner
here to the north has supported the application. Thi s
i ndividual is M. Cayton who did not show up today who has
the right to the easenent, but that is the only honeowner
that actually has the physical connection to possibly permt
an assenbl age.

These i mages just quickly show the character w |l
not be adversely affected. Thus, it does not junp into a use
variance requirenment but is in the context of the
nei ghbor hood of Capitol Hill and this specific areato perm:t
a dwelling onthis lot. This is actually the property right
abutting the project. First of all, you can see this is
actually one of the bollards | was tal king about and the
inability to get a permt, a building permt to repair those
i f that was required.

The exceptional condition as identified hereis the

property as well as the uniqueness that is measured in
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conpari son to t he nei ghborhood. W have heard testinony from
-- in sone of the filings fromopposition as well as fromOP
that, well, there are tax lots all throughout the city.
Wll, it's not -- that's not the standard. The standard is
t he neighborhood and here, this lot is wunique to the
nei ghbor hood. W have also shown the challenge and the
uni queness in the fact that the property is on a split zone
square where the property abuts the Capitol H Il Inn and
Hotel, a commercial use where there are then nore people
wal ki ng around. There is commercial uses, the Starbucks at
the corner, the other Capitol H Il Lounge, creating nore
comrercial users which is obviously sone of the reasons why
the prior use had -- many, many years ago had allowed for a
comrerci al use of the parking.

Now any commercial wuse of the parking, as we
showed, one, would need a BBL, but two, would also require
speci al exception as we are asking here today but rather to
actually go towards creating a dwelling unit and housing.
Furthernore, the property is uninproved and is challenged in
regards to its orphancy. In other words that it is an orphan
|l ot that does not have simlar ownership from abutting
honmeowner s.

The Applicant does produce and show a practical
difficulty in that it cannot acquire land to create

conformng lot, that no alternative i nprovenents can be used
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w thout the variance test. |t cannot obtain a business --
a building permt for a structure w thout the subdivision.
It cannot obtain a building permt even to maintain the
structure, and this goes to the Library Court case
specifically. In the Library Court case, OP specifically
stated that their practical difficulty was the honeowner's
inability to nmaintain or even do general inprovenents on that
house. The same is true here; wthout relief, this
homeowner, this owner of this property would not be able to
do general mai ntenance i nprovenents to the site because they
could not get a business license -- or a building permt.
That goes to the practical difficulty and the inability to
then al so obtain a -- tothe third point here on the slide --
the inability to obtain a certificate of occupancy for any
use.

l"mgoing to -- let's go -- we have our uses in the
next slide. You know, the uses, we believe, are obviously
unr easonabl e, but one of the uses could be agriculture or,
you know, a beekeeping facility, right. [It's permtted by
zoni ng but you couldn't even get a business |icense because
you woul d have to, obviously, go through that process and
obtain the subdivision. It's a clear practical difficulty
and it is clearly unique to this |ot.

W have gone through and we have shown general --

what requires a business license. Interestingly enough, the
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zoning -- zoning is nore narrow in regards to business
| icense requirenents than building permts under DCRA s
purvi ew. So what you | ook at here, you |ook at anything
that's typically over four feet. Anything under four feet,
if i1t's a patio, it's not zoning, right; doesn't count
towards | ot occupancy, doesn't count towards FAR  However,
when you' re tal ki ng about goi ng and getting a permt at DCRA,
to get into their system they require permts for all sorts
of work including foundation and earth work. So if soneone
wanted to go and do earth work or if they wanted to do
additional work on the bollards or if they wanted to do
paving, all of that requires a permt, none of which can be
obt ai ned wi thout obtaining a subdivision transformng this
lot froma tax lot to a record |ot.

This indicates work that is exenpt froma permt;
brick pointing, caul king. Again, you' re | ooking at sections
-- now none of this here -- the only section that m ght apply
woul d be a single garden storage shed that does not exceed
50 square feet. However, it says it nust be accessory to a
structure or building. W have no structure or building.
Again, this property is an orphan lot that is not connected
to any other property, so you still would not be able to get
any of these exenpt permts at DCRA

| ' ve al ready gone through and | provi ded copies for

the Board Menbers -- in order to get a certificate of
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occupancy, that one is required, no person shall use |and,
even open |l and, without getting a Cof O and that is -- goes
directly to the subdivision requirenent here. The Applicant
faces practical difficulty. Al of the proposed matter of
right uses, agriculture, canping, artist studios -- artist
studios would require a mninum lot relief as well.
Residential, which is what we're for today, would require
mnimumlot relief.

The surface parking, you know, we've wal ked t hr ough
this previously so unless the Board wants nme to -- but this
is a split zone lot so you only have few residential
i ndi vidual s that could possibly rent property or be able to
rent the property to be able to use it for parking. You
woul d not be able to get a commercial parking use w thout
com ng back to the Board for special exception use. And even
if the owner said, well, we'll get the subdivision or we --
you know, we'll get the subdivision approved. Now |I'm going
torent it to residents in ny square. He couldn't do that.
He coul d not because you need to be able to pay taxes; you
need to be able to have a license in order to get insurance.
If you're going to have other people other than you as a
homeowner parking on your property, you want to have
i nsurance that is obviously then conpliant with all | ocal
regul ati ons. As we've shown, that would be a practical

difficulty here without granting the subdivision relief.
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| wll -- we have testinony from M. Varga and
we're already over a mnute. | don't knowif the Board woul d
li ke to either ask M. Varga questions or if the Board woul d
like to provide us an extra three mnutes for M. Varga to
provi de additional testinony. W have done sone research in
regards to subdivisions and the history of when the m ni nrum
lot requirenents went into effect in the District of
Col unbi a.

VI CE CHAIR HART: | think that -- do you have
written testinony?

MR. VARGA: Yes, | do.

VICE CHAIR HART: You can --

MR VARGA: Yes.

VI CE CHAI R HART: You have copies for us?

MR, VARGA: Yes.

VI CE CHAlI R HART: It -- that wasn"t submitted, was

M5. MOLDENHAUER: No, 1t was not. W were planning
on providing it orally.

VI CE CHAI R HART: You can provide it to us --
provide it for the record. He doesn't need to go into that
unl ess -- woul d sone other Board Menbers --

COMM SSI ONER MAY:  No. | nmean | think what you're
going to be tal king about is stuff that has nore to do with

a zoning case than a BZA case that we have in front of us.
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So -- but we'll read it. We'Il take a look at it and see if
we have any questi ons.

VI CE CHAIR HART: Anything el se, Ms. Mdl denhauer?

M5. MOLDENHAUER: Let ne just -- sorry -- clarify
one point. The zoning regulations state that, in order to
even use the parking lot in an R zone for residential use,
you have to be a resident of the square. It's witten into
t he regulations. |f for any instance, M. Wse were to have
to -- wants to nove to another area of the city, wants to buy
another -- a larger house -- part of the history of this case
is that M. Wse was | ooking to convert this to a facility
for his nother because he wants to nove to another facility
where he can have his nother in his house -- and he were to
rel ocate away fromhis home on Third Street -- right now he
is a resident of the square on Third Street. Let's say he
were to nove. He would no longer be a resident of the
square. That woul d nmean that -- right now he may be able to
use it for his own personal use, but if he did nove, the
zoni ng conditions that use by himowning another | ot on the
square, which would again nean that he would then have to
rent it out to sonebody else other than hinself and then he
could not obtain a Cof Oor a BBL for the lot, which | think
furthers the practical difficulty. Qobvi ously, the Board
| ooks to the property in and of itself, not the Applicant.

But in this situation, the question -- | think all
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of the practical difficulty does go to the history of the
| ot, the fact that the | ot has been -- was a pre-1958, pre-
Novenber 1957 subdi vided record tax |ot. W are not | ooking
to reduce the size of the lot at all beyond what currently
exists. And we do have substantial -- we do not believe that
It would be a substantial detrinent to the zone plan nor a
substantial detrinent to the public good as this would
actually allow for permtting and inprovenent of the site,
woul d not inpact light and air to any abutting nei ghbori ng
properties. W went through this in nore detail |ast tine.
Seeing as OP i s supportive of the structure that i s proposed,
the dwelling that is proposed, | will not go through that
unl ess the Board asks specific questions.

But we've al so then shown the multiple cases dating
back, obviously, for many, many years where the Board has
found that mninmum | ot sizes can be reduced and the fact
that, you know, the m ninmuml ot requirenents, as i s provided
in M. Vargas' testinony, is really based on a nentality of
provi ding regulations that would not increase or adversely
i npact water and sewer and sanitation chall enges which we do
not believe, obviously, is an issue here.

VICE CHAIR HART: Ckay. Are we al nost --

M5. MOLDENHAUER: | am conpl ete. Thank you.

VI CE CHAI R HART: Do we have any questions for, M.

Mol denhauer ?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N DN N N N DN P P P PR,
oo A W N BB O © 00O N O OO d W N P+ O©O

106
COW SSI ONER MAY: | think | got ny questions in

whi |l e she was testifying.

VICE CHAIR HART: You do that so well, M. My.

VI CE CHAIR HART: So | understand that you're
saying that you would not be able to use this property
W t hout receiving this variance for basically anything el se.
And you al so nade a statenent, Ms. Mol denhauer, that if the
Appl i cant noved away fromthe square -- are you saying that
If they are a property owner and they decide to buy another
property but they maintaintheir property and this particul ar
| ot, that they wouldn't be able to keep the lot? O are you
sayi ng that --

M5. MOLDENHAUER: | think | see where you're going
and - -

VICE CHAIR HART: Yes. So |I'mjust asking you does
it -- it's not necessarily that sonebody has to |ive there;
they just have to own property on that square?

MS. MOLDENHAUER:  The - -

VICE CHAIR HART: And I'm - -

M5. MOLDENHAUER: -- well, it's --
VICE CHAIR HART: -- |I'masking for clarification.
M5. MOLDENHAUER: -- no -- and | think that it's

conplicated because it's a situation in which, if they own
property on the square, so conditioning one property's use

on anot her property's ownership, they could then personally
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use it thensel ves. However, as we know, this is a 1, 120-
square-foot |ot so it obviously can house nore than one car
or -- and | hope that in our smart city growmh nentality, the
Appl i cant does not own nore than one car, but -- so if you
have ot her people, other residents of the square, so let's
say for your instance, Conm ssioner Hart, he nobves away and
he rents the house that he currently owns. That is a
resident of the square. They could use the |lot then but as
a good |lawyer, they would be -- they should, through DC
requi renents, they should get a basic business license for
housing to rent their house, correct? Then they shoul d have
to get a Cof Ofor that. They have to have inspections for
t hat and they have to then get a certificate of occupancy and
a BBL, and they have to go through all the requirenents to
rent that. That would not be a certificate of occupancy for
thislot. It's a separate legal lot. They would need to get
a BBL and a C of Ofor the general business purposes then of
renting this |ot even to another resident of the square.

VI CE CHAI R HART: Ckay. Thank vyou. Any ot her
guestions?  Ckay. | wanted to hear from the Ofice of
Pl anni ng. Good afternoon -- or good -- yes, good afternoon.

MR.  JESI CK: Good afternoon, M. Chairman and
Menbers of the Board. My name is Matt Jesick. | can go
t hrough the neno we submitted or if you' re |ooking for any

ot her information, |I'm happy to follow your | ead.
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VI CE CHAI R HART: | think going through the neno

woul d be hel pful and you' ve heard the Applicant provide nore
I n-depth description of their -- of how they neet their --
the prongs and just understanding if that would change your
mnd or if you're still in the sane m ndset.

MR, JESI CK: Al right. Thank you. Just to go
t hrough the nmeno we submtted, which | believe is Exhibit 54
In the record, at the previous hearing, the Board had asked
for two pieces of information; one, a sunmary of OFP's
anal ysis of the Library Court case and in regard to that was
simlar types of relief in that the Applicant there was
| ooking to create a record lot froman existing tax lot in
order to expand an existing two-story alley dwelling with a
one-story addition. And OP found that the property did
exhibit exceptional condition that led to a practical
difficulty because the lot's dinensions were now non-
conforming as it was built before the 1958 zoning
regulations, and there was no |and available to rectify the
non-conformty of both the | ot size and the non-conformties
of the structure itself. And as the Applicant noted here
today, the Applicant in the Library Court case woul d not be
able to obtain a building permt even for hone renovations.

OP found that there would be no detrinent to the
public good, that being able to obtain a building permt

would allow for the preservation and nmintenance of an
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historic residential structure and thus help naintain the
character of the nei ghborhood.

And OP also found for the third part of the test
that there would be no substantial harm to the zoning
regulations -- excuse ne -- that this would help satisfy the
intent of C301.1 that existing -- you know, talking about
record lots here but that existing record lots wth
subst andard di nensi ons may receive building permts and may
be devel oped as |long as other devel opnent standards of the

zone are net. So OP was able to recommend approval of that

case.

The second pi ece of infornmation the Board asked for
was what, if any, potential text anmendnents are being
considered to address this alley |ot issue. And at this

point, OP is exanmning the issue. W're aware of sone of
these conflicts, if youwill, within the regulations but at
this point, we don't have any concrete options to present to
t he Board or the Zoni ng Comm ssion, but we can do that once
our anal ysis has progressed.

Now as to what was presented today, | think the
Appl i cant has presented a strong argunent in regards to, you
know, obtaining a C of O and then obtaining a business
license. | think we would just want to confirmall of that
wi t h DCRA before we give the Board any nore i n-depth feedback

or a recomrendation, so | can't change ny recomrendati on here
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this norning but we can look into it further if the Board
woul d |1 ke.

COW SSI ONER MAY: So, M. Jesick, | nean the one
pi ece that | heard today that actually was conpelling inthis
case where | was trying to see if there was, in fact, a
reason to grant the relief to the Applicant has to do with
the fact that right nowthe property really can't be used for
anyt hi ng. And in order for themto use it for anything,
they' d essentially have to have a speci al exception, and t hey
couldn't even do anything to the property to even maintain
it as a parking lot, right? | nean if they're just going to
continue to use it as a parking lot, | mean nmaybe it's usabl e
ri ght now without any inprovenents, but it isn't going to

stay that way forever. And if they have to go in and repave,

you know, | nean repairing a bollard |I don't think is an
i ssue but if they -- you know, if they wanted to put up a
fence, all things that one mght reasonably do with a

par ki ng, they wouldn't be able to do it. And do you agree

with that they would not be able to nake any inprovenents?

Is that a -- | nmean --
MR JESICK: | can agree that that's a conpelling
argunent. | would want to go back to DCRA t hough and just

confirmthat whole chain of events that needs to happen just
to --

COW SSI ONER MAY: Wl | --
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MR, JESI CK: -- that's --

COMM SSI ONER MAY: And the reason that | think --

MR JESICK: -- the process.

COMM SSI ONER MAY: -- that's relevant is that we --
the relief that was previously granted in the Library Court
case, | nean that was the one key fact that stood out to ne,
that there was really no way for themto do anything to the
property the way it was and that they needed sone |evel of
relief for that tax ot in order to do anything wthit. And
given its unusual circumstance, this particular setting,
because |' mnot going to, you know, nake any | eaps about how
we should be treating tax lots across the city until we've
had further discussion at the Zoning Comm ssion, but this is
-- I was finally, I think, based on the testinony today, able
to draw a parallel between the Library Court case, where the
BZA granted relief, and this one, because sonething -- | mean
they really can't do anything. So | nean whether that
actually neans this house should be built is a -- you know,
|"m not going there yet but just | found that that was a
conpel I i ng issue.

And | also would not like to continue to drag this
on forever where we get further information from DCRA, but
| think it's pretty reasonable to assune that in order to
nmake -- even do the basic upkeep of this property, they'd

wind up having to get permts. And if they have to get
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permts, they have to have a record lot. | nean is that --
do you think that |I'm connecting those things correctly?

MR JESICK: | really can't confirmthat, you know,
W t hout speaking to DCRA to see if they would, in fact,
require a Cof Oand then a building permt. They may all ow
I n-ki nd replacenent or --

COW SSI ONER MAY:  Repl acenent - -

MR JESICK: -- repair.
COW SSI ONER MAY:  -- without?
MR JESICK: | just don't know.

COWMM SSI ONER  MAY: Ri ght . Ckay. That's a good
guestion. Thank you.

VI CE CHAI R HART: Any other questions from the
Board? Ms. Mol denhauer, do you have any questions for the
O fice of Planning?

MS. MOLDENHAUER: Sure. OP did, however, find that
there was no ability to get a permt in Library Court, so
sonmebody at OP -- as you reviewed -- you reviewed Library
Court when you wote your nenp, correct?

MR JESICK: Yes, that's correct.

V5.  MOLDENHAUER: And sonebody at OP found that
that project --

CHAIR H LL: I'msorry, can you repeat the question
agai n?

MS. MOLDENHAUER: Onh, sure.
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CHAIR HLL: And I"'msorry. | was --

M5. MOLDENHAUER: | was asking M. Jesick if he had
reviewed Library Court to draft his neno and --

MR JESI CK:  Yes.

M5. MOLDENHAUER: -- and when you reviewed Library
Court, sonebody had at OP, the prior staff nenber, did
confirmthat in that case, that they woul d not be able to get
a permt because it was a tax lot; is that correct?

MR JESICK: | think that's a fair sunmary, yes.

M5. MOLDENHAUER: So it has al ready been confirned
by sonebody in your office that that is a statenent, whether
you have personally confirmed it or not, but it has been
confirmed in your office based on that statenment in the prior
Li brary Court case?

MR. JESI CK: That was for an existing structure
that they were expanding. This is for an enpty lot that's
currently a parking |ot.

M5. MOLDENHAUER: And is it your understandi ng t hat
DCRA foll ows the DC Municipal Regulations and if it says in
the DC Muni ci pal Regul ations that certain permts would not
be i ssued or that certain permts are required, that whether
you had to confirmthat or not, that that would actually be,
in fact, how DCRA operates in accordance with its own
regulations?

MR. JESI CK: Presumably.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P PR,
oo A W N b O © 00O N O OO W N P+ O©O

114
M5. MOLDENHAUER: Ckay. So then the Board could

then review the regulations thensel ves as handed out and we
have -- they're under -- if you flip through to the third
page under Section 01.2, it specifically lists work exenpt
froma permt. Sois it -- wwuld it be a fair understandi ng
then that this is the only -- itens 1 through 14 that woul d
not require a permt in the District of Colunbia?

MR JESI CK: "' m sorry. I nmust have a different
copy. You said page three?

M5. MOLDENHAUER: Sorry, it was -- no, past -- back
of the second page, sorry; 105.2. That's titled -- do you
see what 105.2 is titled? The permt one, yes. So we're
| ooki ng at DCVMR Section 105, so it's 12A DCVMR 105 and then
we're flipping to the back of the second page, Section 105. 2;
is that correct, M. Jesick?

MR JESI CK:  Yes.

M5. MOLDENHAUER: And what is that titled?

MR JESICK: Work exenpted frompermt.

M5. MOLDENHAUER: Okay. And that -- those are the
only -- itens 1 through 14 -- the only itens that could then
be done without requiring a permt. And even in Section 7,
it identifies replacenent in-kind type of work; is bollard
or concrete or repaving listed at all in 1 through -- in 7.1
t hrough 7.7?

MR, JESI CK: 7.4 lists private sidewalks and
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driveways. | don't know how they would interpret that.

M5. MOLDENHAUER: s a parking pad a driveway in
your opi ni on?

MR, JESI CK: | don't know what -- how DCRA woul d
anal yze that.

VICE CHAIR HART: Any further questions, M.
Mol denhauer ?

M5. MOLDENHAUER: No ot her questions. Thank you.

VI CE CHAIR HART: Thank you. | think we'll --

CHAIR HILL: | have one question.

VI CE CHAIR HART: Yes, go ahead.

CHAIR HILL: M. Jesick, just to be clear again, so

you guys are just in denial of the variance right now So

you're still in denial of what --

MR.  JESI CK: | mean if you made ne give you a
recommendati on today, yes, then it would be -- still be
denial until we can -- you know, like | said, | think the

Appl i cant possesses a conpel ling argunment about the busi ness
license and the Cof O | would just want to confirmthat --

CHAIR HILL: Okay, okay.

MR JESICK: -- before we --
CHAIR HILL: -- okay.
MR. JESICK: -- nove any further.

CHAIR HILL: Thank you.

VICE CHAIR HART: So -- and | know we've done this
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already but | -- since they actually are sitting here, and
having -- they hadn't heard this particular testinony, |
t hought it would be helpful to have a party in opposition --
| know you already -- not party, excuse ne -- persons in
opposition, you can have three mnutes to be able to give
sone testinony.

MR, COLEMAN. That'd be great.

MR KOFFMAN: Yes, from what we heard today, it
seens |like there is an existing use. If M. Wse is a
resident of the square and can utilize the lot for parking
currently, he has a current use and it's not making it an
extreme difficulty on him 1'Il let M. Friednman continue
on about what his particular issues are.

MR, COLEMAN: Sur e. I'd say there are two big
devel opnents I'd like to -- so after the |last hearing, you
know, we both worked on a construction managenent agreenent
to kind of figure out the specific issues we had about the
building, but if we're talking about kind of uses, we
actually put out an offer to buy it fromthem and they did
not accept it. That offer expired | think i mrediately prior
to the |last hearing, and we exam ned uses, too, prior. So
| would say, you know, we've evaluated those. We' ve
di scussed with our adjacent neighbors. There could even be
an option where one of the neighbors, that woul d be currently

M. Cay, he would be able to purchase and possi bly conbi ne
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this ot because it's adjacent to his easenent.

VICE CHAIR HART: |Is that M. Chilcoat?

MR. COLEMAN: Yes. Sorry.

VICE CHAIR HART: No, that's fine. | just want to
make sure we were tal king about the sanme person.

MR COLEMAN: Yes, | confirmed his | ast nane.

Yes, so | wuld say -- and then from our
perspective maybe ['Il ask ny wife to speak a little bit
about sone of the uses we were thinking about for us if we
were to buy it.

M5. FRI EDVMAN:  Yes, so we did | ook at parking as an
option for this and | would also |ike to point out that there
are a coupl e of garages also on the square that are tax | ots;
not record | ots that have received building permts to fix-up
or, | guess, raise -- I'mnot entirely sure but they received
sonme sort of building permt for those tax |ots that are not
connected to any sort of record ot as far as |'maware. |'m
not the expert here, but we also | ooked into options to rent
out parKki ng.

There are a nunber of residences on the square
i ncluding a 13-unit apartnent buil ding across the way. That
as far as | can tell, does not have enough parking for that
particular unit and there are a nunber of residences around
the square that are for nmulti-famlies, as far as | could

tell fromthe tax real estate. Again, |I'mnot the expert.
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But, there are a nunber of nulti-famly residences on the
square and we would definitely consider if not renting to
residents on the square, at |east |ooking into potential to
rent out to the businesses on the square including the hotel
on the other side -- on Cstreet. That we see their parking
lot all the tinme and it seens |ike, you know, very full nost
days. So, it seens that there m ght be a need there as well
as the other businesses on Pennsyl vani a Avenue.

In addition, we also would | ook into other uses to
not |eave the lot vacant during that tinme. And there's a
coupl e of other ones if we wanted to use it for parking for
ourselves, if we wanted to start, perhaps, growi ng sone
things as a small garden out there and we woul d generally be
open to looking into those if we were to purchase the |ot.

VI CE CHAIR HART: One thing -- thank you very mnuch.
One thing that | -- | remenber you all saying and | know Ms.
Mol denhauer -- and | mnot sure who's the best person to ask.
Maybe it's Ms. Mol denhauer, but this M. Chil coat?

M5. MOLDENHAUER:  Chi | coat.

VICE CHAIR HART: Chilcoat? | -- his nanme keeps
comng up and is he the owner of the --

M5. MOLDENHAUER: The easenent.

VICE CHAIR HART: -- of the easenent?

M5. MOLDENHAUER: Yes, correct.

VI CE CHAI R HART: Just the easenent -- he's the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PP PR, R
oo A W N b O © 00O N O O W N B+ O

property and the easenent.

M5. MOLDENHAUER:

VI CE CHAI R HART:
| eg or sonet hing.

M5. MOLDENHAUER:

VI CE CHAI R HART:
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Is that correct?

Yes, it's a-- it's like a --
Yes, yes. It's a kind of a dog
Yes. It's like a not really --

O pan, panhandl e or sonething.

| don't know which one to call it, but --

M5, MOLDENHAUER:

Yes, he owns that property. He

lives at Virginia. Virginia?

MR WSE: Yes,

MS. MOLDENHAUER:
rents it and we've had --
hi m

VI CE CHAI R HART:

MS. MOLDENHAUER:

VI CE CHAI R HART:
Ms. Bain |lives?

MS. MOLDENHAUER:

VI CE CHAI R HART:

he |ives --

Yes, he lives in Virginia and

obvi ously had conversations with

That's fine.
He's not here today.

And do you happen to know where

She lives at the property.

She lives at M. Chilcoat's?

MS. MOLDENHAUER: No, sir. She is -- let ne pul
the map. |I'msorry. | apol ogi ze.
VICE CHAIR HART: It's okay.

M5. MOLDENHAUER

Let me pull the map. This m ght

be faster to just walk through it this way. So, M. --

MR WSE: Bain.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N NN P P P PP PR,
oo A W N b O © 00O N O O W N P+ O©O

120
M5.  MOLDENHAUER: -- sorry. The -- Thonmas and

Lauren Friedman |ive here.

VI CE CHAI R HART: Ckay.

M5. MOLDENHAUER: Ms. Bain |ives here and then M.
Chilcoat lives here with the property that cones down wth
t he easenent that then these two honmeowners have access to.

VI CE CHAIR HART: Ckay. | was just trying to
under st and where they were and --

M5. MOLDENHAUER: Onh, they don't? On.

VI CE CHAI R HART: And you said that the owner
that's to the north, | guess, is -- was in support of the
application?

M5. MOLDENHAUER: Yes, correct.

VI CE CHAI R HART: Ckay.

M5. MOLDENHAUER: There's a letter in the record.

VICE CHAIR HART: And did the -- M. Chilcoat, did
he want to purchase the property either?

MR WSE: W had offered it to himand all the
ot her neighbors for sale following -- back in, | believe it
was Cctober of |ast year and John and Jenny Fried at 209
originally I ooked into it and decided that they weren't able
to purchase it but it was offered to all of the neighbors for
sal e.

VICE CHAIR HART: GCkay. Thank you. |Is there a --

does the Board Menbers have any questions for the testinony
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that we just gave -- that we just heard? None for M.
Fri edman, no? Is there anybody here in support of the
application since | haven't asked that? kay.

Ms. Mbl denhauer, would you like to give a closing
st at enent ?

CHAIR HILL: |'ve got a couple of questions before
we do our closing.

VICE CHAIR HART: Oh. W can go that.

CHAIR HILL: So just -- and I'mstill back to M.
Jesi ck over here.

So, again this whole thing and |I'm going to just
conpletely claim that |'m confused. And so, in the
application, everything that's being requested, the issue
between turning it froma tax ot into a record |ot, which
one of those is for the tax lot to the record lot?

MR. JESI CK: Are you guys tal ki ng about which areas
of relief?

CHAIR HI LL: Yes.

MR JESICK: Well, there were three vari ances. One
to the width of the alley, one to -- well, actually tw to
the width of the alley and then a third one for the | ot area.
So, OP recomrend deni al of those three vari ances.

CHAIR HI LL: Okay, but do all three of those have
to do with turning it froma record ot to a tax lot? |

mean, a tax lot to a record |ot?
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MR JESICK: That's correct. They're all C 303.3

and then the various subsections.

CHAIR HILL: So if we turned it froma tax lot to
a record lot, that neans that they would then be able to
build this particular building?

MR JESI CK: Well, they've also requested relief
for rear yard and OP had no objection to that particul ar area
of relief.

CHAIR HILL: Ckay. Ckay. ["m still struggling
wth the use that you have now, right? And again, what M.
May was speaki ng of.

So, M. Wse, again, | renmenber this fromthe --
and | -- this was -- we've been here a long tine actually now
that | recall because | went back and | renenber this was a
| ate one that we were here the last tine on. And so
whoever's going to be here at the end of this day, this is
going to be a late one just to |l et you know.

The -- this is our second case, right? Ch, three.

MALE PARTI Cl PANT:  Third.

CHAIR HILL: We're on our third? GCkay, great.

So, M. Wse, you bought this originally as a
parking lot? Well, you wanted to use it as parking as |
recall and you're under oath so | just want to know. You
were going to use it as parking and then you | ater deci ded

t hat maybe you wanted to build on it?
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MR W SE: No, we owned 205 3rd Street which is

about a half a block away. W had originally intended to
build a hone on it for ny disabled nother for -- to care for
her ina-- inclose proximty. W initially -- and "Il try
and go through this really quick.

CHAIR HILL: As you did your due diligence --

MR WSE: Yes.

CHAIR H LL: -- you didn't doit well enough before
you bought the lot?

MR WSE: W understood that we had to go through
relief; we would have to get relief fromit -- fromcertain
things. The architect that we had identified certain areas
of relief that we would have to get but we purchased it
anyway because it was in close proxinmty and quite honestly,
it's the only place that we woul d be abl e to house ny not her
because she's in a wheelchair. So --

CHAIR HILL: That's okay. You bought it thinking
you could do what you're going to try to do with it?

MR WSE: Sure. Yes.

CHAIR HI LL: ay. Gkay. But you didn't know --
| nmean, you took a risk? You took a ganble.

MR, W SE: | mean, to a certain idea. | never
antici pated that we woul d have no use for it. That we woul d
not be able to use it for anything. That --

CHAIR HI LL: Yes.
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VMR. W SE: And that's where we're at now. | went

to go -- and when we net with M. LeGant he basically told
us, you can't use this for anything if you were to nove away
from--

CHAIR HI LL: After you bought the property. After
you bought the property.

MR WSE: After we bought the property.

CHAIR HILL: Are you the person that | asked
whet her you fired the architect?

MR WSE: Yes.

CHAIR HI LL: kay.

MR WSE And we did.

CHAIR HILL: Yes, no. Geat. ay.

MR WSE: W have a new architect.

CHAIR HILL: Al right. Thank you.

VICE CHAIR HART: | think you were going to start
your cl osi ng.

M5. MOLDENHAUER: | was just giving pause to nake
sure there was no other questions from any other Board
Menber s.

VICE CHAIR HART: Yes and |I'Il -- just to let you
know that | do have a sonewhat of a tine constraint mnyself.

M5. MOLDENHAUER: Okay. Al right. I'mready to

VICE CHAIR HART: So --
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M5. MOLDENHAUER: -- junp in. | just wasn't sure

I f any other --

VICE CHAIR HART: That's fine.

M5. MOLDENHAUER: -- Board Menbers had questi ons.

VICE CHAIR HART: No, that's fine.

M5. MOLDENHAUER: So, just in closing -- just to
Identify a couple of issues at the |ast hearing. W were
asked to engage all three of the owners. The Friednmans who
are here today, Ms. Bain and M. Chilcoat in a conversation
regarding the CMA. W enmailed with -- as provided in our
subm ssion, we emailed with the -- with M. Friedman and M.
Col eman, their attorney, M. Koffrman, who is here -- a CMA
agreenment. We then waited a substantial period of tinme. |If
t hey provided us edits right before the hearing on Monday t he
19th. The hearing was supposed to be Wednesday, the 21st.
W had no heari ng.

Then the Applicant's Counsel responded with edits
on April 2nd with CMA Language and we had not heard a

response fromthat. But we have been, obviously, trying to

engage wth the neighbors. W believe that wunder the
variance -- area variance test; this is not a use vari ance.
They're to commt Board Menber Hill's questions about
knowl edge of the property. Only use variances prior

knowl edge is a bar.

In the 1700 bl ock of N Street case before the Court
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of Appeals, it was a situation in which a YMCA knew, they
bought a property. They knew that they were going to need
parking relief. They went forward. The Board granted
parking relief. It went to the Court of Appeals, the Court
of Appeals said just because they knew they needed relief
before they bought it is not a bar unless a -- unless it is
a use variance case.

Here -- we are here today on a area vari ance case.
The issue obviously is the subdivision but the subdivision
IS brought into two sections; the m ni muml ot requirenent and
the overall -- the depth or wwdth of the public alley. The
public alley asks structurally nostly based on FVMES. W have
shown that we are -- we are on a 20 foot alley; not a 24 foot
alley and that we are within | ess than 300 feet of the street
on 3rd Street. And in regard to the question of whether an
1800 square foot mnimumrequirenent. Here we're at 1, 120.
There are many other hones actually -- or lots in the
nei ghbor hood and even on this square that are smaller than
what is proposed here.

The size does not create an adverse inpact to the
public good in regards to the | ot and the questi on of whet her
or not then a area variance from this requirenment is
necessary or woul d be appropriate because it would create a
practical difficulty to the owner -- any owner. \Whether it

was M. Wse or anybody else, in order to properly conply
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with regul ations; both DCRA permtting, Cof Olicensing and
then to maintain the property. This is a question of wanti ng
to ensure the property does not continue to nean -- or renmain
negl ected or unable to be nmintained but rather, can be
| mpr oved.

| think here, obviously, Ofice of Planning is
supportive of the overall proposed use of a dwelling. W
have the Capital H Il Restoration Society that is in support
of the overall use in the subdivision. W have the Coalition
for Smsart Gowh who has filed a letter in the record urging
the Board to support the relief and to support the
subdi vision. W also have the architect of the Capital who
has reviewed the project and has al so indicated support in
the record at Exhibit MNunmber 40 -- | can't read that
backwards -- 49.

And we believe that while there are concerns from
t he nei ghbors, that we have addressed those and that OP in
regards to concerns about light and air is supportive of the
speci al exceptions for the structure. And at the end of the
day, it really goes down to whether or not the Board finds
that a lot of 1,120 square feet can be created by a
subdi vi sion or whether or not the fact that it is of a 37
percent deviation. | believe that's correct. To find the
nunbers we have to go down here.

You know, is sonething that would stop this
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property frombeing able to get any sort of acquired buil di ng
permt. W -- inregards to -- we have records here that a
bui l ding permt is required for the foundati on or earth worKk.
It woul d be required for anything other than the exenpt item
which is part of the DCVMR.  You heard fromOP that they woul d
want to confirmthis but the regulations are clear. W have
copies of them that these are the only 14 areas that are
exenpt frompermtting and that all of these would require
a permt in order for DCRA to process the system it would
have to be a record ot in order for a permt to be issued.

And we believe that the Board has substanti al
history in regards to issuing sub-lot area requirenent
relief. The request that we're asking for is 37 percent
deviation. W believe that the record is full and based on
Tayl or v. BZA and ALWthat this is -- fits right within the
requi rements and we woul d ask the Board to rule on the case.

Thank you.

CHAIR HI LL: Thank you very much. | wanted to see
if there were --

COW SSI ONER NMAY: M. Chairman, | -- if | could
just junp ahead a little bit here. | would love to try to
decide this today but unfortunately |I think we are m ssing
one key piece of informtion. Contrary to what M.
Mol denhauer just testified or stated, it is not clear from

the regul ations that nothing can be done with the property.
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And | would like to get that clarity from DCRA because
apparently, we have testinony on the record that DCRA nade
pretty definitive statenents that basically the property is,
you know, useless or could becone so in a short period
because of the way the regul ations are.

The C of O Regulations, the building permt
regul ations and of course, the zoning regulations all
conspiring to make this a very difficult property to use.
| can understand why it's a very difficult property to use
for that reason and for other reasons. But | do think we
need to have the O fice of Planning speak one nore tinme with
DCRA. Preferably, get sonmething witten from DCRA about
whet her they stand but also that would give the Ofice of
Pl anni ng the opportunity to consider whether, in fact, the
variance i s sonething that they woul d recomrend at this point
because | do see the parallel between this and the library
court case.

But the line that -- or the, you know, the -- it's
not quite as clear that nothing can be done with the property
at this point without a building permt and a building perm't
couldn't be had for this property.

| think that's what this hinges on nore so than
anything el se. | nean, tax lots, history tax |lots, you know,
that's all fodder for a future zoning case, | think. But I

think in this particular circunstance, that's the question

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O A W N P+~ O©O

130

that needs to be answered and | woul d suggest that we coul d
cl ose the hearing and si nply request that further report from
the Ofice of Planning. And of course, | don't know if the
Applicant gets to respond to that report as a matter of
process. | don't know. But that's all, | think, that we
really need and it's very specific to that issue in ny m nd.

| would also say that that -- generally speaking,
you know, reuse of this kind of a property, if it wasn't for
the fact it was a record lot, | nean, you'd think it'd be
pretty easy to give -- to grant the relief to it. So, |
nmean, that may not be what the neighbors want to hear but
reuse of a property like this for a two-story structure is
not outrageous. SO --

VI CE CHAI R HART: Thank you, M. May.

So, | actually think that's a great idea. | think
getting sonme further clarity fromthe Ofice of Planning.

M. Jesick, do you think that that's somethi ng t hat
we could get, | don't know, fairly shortly?

MR JESICK: Yes. | think whatever tinme line the
Board prescribes, we can work wth.

VI CE CHAI R HART: And, M. My, would we need to --
we woul d need to have the Applicant provide sonme response to
t hat ?

MR MOY: Well, that's up to the Board. | think it

woul d be procedurally correct.
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VI CE CHAI R HART: Ckay. That's fine. So, | know

M. My is back here at the beginning part of My and that
woul d provide tinme for the Ofice of Planning to provide a
report and then the Applicant to -- we're | ooking at May 9t h,
Ms. Mol denhauer .

That woul d also provide the Applicant the tine to
respond to the O fice of Planning report. So --

MR MOY: So | would suggest, M. Vice Chair, that
If the Board is |ooking at a decision nmaking on the 9th of
May, then perhaps -- |'mworking backwards here. OP can file
its definitive report -- it's -- 1'll give them either --
let's say Monday, May 7th. That mght be off if the
Applicant can make its -- well, wait a mnute. It's the
ot her way around.

VICE CHAIR HART: | think if we would --

MR, MOY: It's the other way around.

VI CE CHAI R HART: Yes.

MR, MOY: Ckay. |If OP can nmke its filing let's
say Wednesday, May 2nd and then we give the Applicant the
opportunity to respond, if at all, | would say Mnday, My
7t h.

M5. MOLDENHAUER: | woul d just nmaybe ask to give OP
until the 3rd or the 4th. | know that the Zoning
Admi ni strator's out at the Ameri can Pl anni ng Conference. So,

| was just want to gi ve everybody enough tinme and | woul d ask
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OP to obviously have the Applicant participate in any
conmuni cations with DCRA during that tinme which | think m ght
be able to expedite the process.

VI CE CHAI R HART: | nmean, | don't have a problem
giving themnore tine to do that. That's -- does that work
with you, M. Jesick?

Ckay.

MR JESICK: That's fine.

VI CE CHAI R HART: So, M. My, if the OP could
provide a -- their report on the 3rd, 4th which is that
Fri day?

MR, MOY: Yes, that would be May 4th.

VICE CHAIR HART: And then the Applicant would be
able to provide a -- Ms. Mol denhauer, a response by the 7th.

MR, MOY: That's correct. That would be a Monday.

VI CE CHAIR HART: So --

MR, MOY: And May 9th would be a decision. O do
you want to continue hearing?

VI CE CHAI R HART: No, no. W've -- | -- |I'm

MR, MOY: Ckay.

VICE CHAIR HART: -- closing the hearing. So we're

just asking --

MR, MOY: Ckay. | just want to be sure.
VICE CHAIR HART: ~-- for additional information.
MR, MOY: | just want to be sure we're clear.
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VI CE CHAIR HART: That's okay.

MR MOY: (kay, good.

M5. MOLDENHAUER: Sorry. My client is just
Iinformng ne -- is there any possible way to have it alittle
sooner in regards to a decision date? And we wll --

VICE CHAIR HART: | nean, the issue is that we want
to M. May to be back here and that's when he's back here.
So that's why we're scheduling for that date. So --

COW SSI ONER MAY: What's the driving need for an
earlier time?

M5S. MOLDENHAUER: My client can address that. I
just was infornmed, so --

MR WSE: This process has been long. This has
been now 16 nmont hs of us going through this --

VI CE CHAI R HART: Sure.

MR WSE -- and the driving factor is that every
time we have another hearing, | fly back to California to
take care of nmy nother imrediately after and then | have to
fly out here for the hearing.

W're trying to arrange --

COMM SSI ONER MAY:  Well this will be a neeting you
don't need to be here.

MR WSE: Ckay. W're trying to arrange for her
care. For --

COW SSI ONER  MAY: | can understand that.
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Appreciate it, but you don't need to be here. You know,
unfortunately, | don't think that -- the only other date that
| could nmake it would be so early that | don't think that we
coul d get the response from DCRA

VI CE CHAI R HART: Yes.

COW SSI ONER MAY:  So, we have to aimfor May 9th.

VI CE CHAI R HART: Yes, and | think that we're --
this is -- the neeting is just for the Board Menbers to be
able to discuss. W're just trying to get the information
so that we can have the discussion. W're not going to be
t aki ng anynore testinony and, as M. My said, the Applicant
-- you can be here, you can watch it on TV, but it's not
necessary to actually be in the neeting for that.

MR WSE: Ckay.

VICE CHAIR HART: So, | think we're going to keep
on the May 9th, have the OP report on the 4th of May and t hen
have the Applicant submt a response to the OP report by --
on the 7th of May. |It's a Monday.

CHAI R HI LL: And, M. Wse, as you just heard,
they're trying to get M. May back here and get him here as
soon as possible. And, one who takes care of his ailing
parents -- | mean, | wi sh you luck on that one as well. But
we're trying to get it back here as quickly as possible.

MR. WSE: Appreciate that, sir. Thank you.

VICE CHAIR HART: So, | think we're all set.
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Thank you all very nmuch and | did close the
hearing. So -- and | appreciate your tine and we're goi ng
to take a lunch break. W' || be back --

MALE PARTI CI PANT: 1:307

VI CE CHAIR HART: -- at about 1:30.

Thank you.

(Wher eupon, the above-entitled matter went off the
record at 12:57 p.m and resuned at 1:42 p.m)

VICE CHAIR HART: Okay, the hearing will come to
order. Mr. Moy, can you call the next case, please.

MR. MOY: Thank you, Mr. Vice Chair. The time is
1:45, 1 believe. So, | see the parties are at the table.
This i1s Case Application No. 19629 of Timothy and Charlotte
Lawrence.

Let"s see, this 1is an application for special
exceptions under Subtitle E, Section 5204 from the rear yard
requirements of Subtitle E, Section 5104.1, side vyard
requirements of Subtitle E, Section 5105.1, and pursuant to
Subtitle X, Chapter 10, for variances Tfrom the alley
centerline setback requirements, Subtitle E, Section 5106.1,
and from the pervious surface requirements, Subtitle E,
Section 5107.1.

This would construct a garage structure on an alley
lot In the RF-1 zone. This iIs at 1665 Harvard Street N._W.

This 1s at the rear, Square 2588, Lot 827.
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VICE CHAIR HART: Thank you, Mr. Moy. |1 think we

have a preliminary matter to deal with In this case. So, we
have a motion from Ms. Cynthia Stevens to be -- 1 want to
make sure | have this right -- to be an opposition party.

And 1 jJjust wanted to say that our -- that
Ms. Stevens had actually already been -- excuse me, 1™m
sorry. |1 trying to get to the right place, coming back after
lunch.

Ms. Stevens had actually already been granted party
status on February 21st. |If you"re just not -- okay, thank
you. |IFf you were not aware of that, you have been granted
party status.

And Ms. Christiane Frischmuth -- did 1 pronounce
that correctly? Can you come to the dais, please. You can
sit on this side. Just sit at the table with the -- look at
the microphone in front of you.

So, 1If -- | should start with this. IT anybody
that 1s here that i1s going to testify in -- that"s either
sitting at the table or in the audience, that has not been
sworn in, if you could stand and -- has everybody been sworn
In? You have to turn the mike on. You have to turn the mike
on. Yes.

MS. FRISCHMUTH: I just came after lunch, so | have
not been sworn in.

VICE CHAIR HART: Okay. If any- -- anyone else in
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the audience? Okay. Mr. Moy, could you give the oath,
please?

MR. MOY: Yes, thank you.

Do you solemnly swear or affirm that the testimony
you"re about to present in this proceeding is the truth, the
whole truth, and nothing but the truth?

Thank you. You may be seated.

VICE CHAIR HART: Thank you. So, Ms. -- and I"m
going to pronounce your name incorrectly, so | apologize.
It 1s Frisch- -- I can"t even say i1t. Frisch- —--

MS. FRISCHMUTH: Frischmuth.

VICE CHAIR HART: Okay.

MS. FRISCHMUTH: Frischmuth.

VICE CHAIR HART: Frischmuth.

MS. FRISCHMUTH: 1It"s a German name. Yeah.

VICE CHAIR HART: Okay, Frischmuth. So, you --
there was a previous request for party status, but
this -- but you were -- you did not appear at the hearing --

MS. FRISCHMUTH: I was out of the country at that
time. Yeah, | wasn®t able to appear last time.

VICE CHAIR HART: Okay. Could you just provide us
some information as to why you think you should be receiving
party status?

MS. FRISCHMUTH: My house 1is exactly across the

alley from this particular lot, including my garage. So, |
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would be directly impacted by any construction that would
happen on that lot.

VICE CHAIR HART: So, you"re north of the property?
Of the alley?

MS. FRISCHMUTH: 1"m not good with directions, but
iIt"s directly the alley, on Hobart Street. |Is that north?
Yeah, north. Yeah.

VICE CHAIR HART: And you said that you were out of
the country when we had the hearing in February?

MS. FRISCHMUTH: Correct.

VICE CHAIR HART: And you are -- were you aware
when that would be -- were you aware of the conflict at --

MS. FRISCHMUTH: I was. I have my own private
business, and the reason | was out of the country was a
business trip, and 1 just could not change my contract. |1
had a contractual obligation.

VICE CHAIR HART: Okay. So, the Board is -- does
the Board have any questions for the party status request?
And I know that this iIs -- that we"ve already heard this
particular request, but 1 didn"t know iIf there was, | don"t
know, extenuating circumstances that you wanted to discuss.

Hearing none. Do the Board members want to
reconsider the party status request from Ms. Frischmuth?

CHAIR HILL: I mean, I1°ve thought -- and 1 know

that we were here -- 1"m sorry —- it is unfortunate that you
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weren"t here the last time when we did the party status
request. And as you weren"t here the last time, we dismissed
it in terms of, like, you weren"t here. And then we went
through the whole -- basically case.

I mean, at this point 1 don"t think that, since
there was someone who was granted party status, and also us
going through all the testimony that we did, In my opinion,
I don"t think it"s necessary to have this person"s party
status reestablished, and then we"d have to re-go through --
you know, go through everything again. I think that the
thoughts that 1°ve seen from Ms. Frischmuth?

MS. FRISCHMUTH: Frischmuth.

CHAIR HILL: Frischmuth. [I"m sorry. Frischmuth,
iIs very similar to a lot of the concerns that have been
expressed thus far, and 1 think that, again, if we do get to
a point where we"re taking testimony from the public again,
then we could hear from her at that time. But I would be
opposed to granting party status at this time.

VICE CHAIR HART: Any other comments?

MEMBER JOHN: I would agree, Mr. Vice Chairman.

PARTICIPANT: Mr. Chairman.

VICE CHAIR HART: That"s him. He was the --

MEMBER JOHN: No, 1t was me. 1 was agreeing with
the Vice Chairman -- the Chairman®s.

VICE CHAIR HART: Okay, so having heard that, |
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actually agree with the Chairman i1n that this 1s -- we
actually have already decided on this. I appreciate you
coming down, and I understand that there were some
constraints at the February 2nd hearing -- excuse me,
February 22 -- 21st hearing.

But 1 also think that 1t"s -- we do have several
party status and oppositional ready to the case, and we have
gone through much of the hearing already with this, and 1
would vote to deny that request.

MS. FRISCHMUTH: Thank you for your consideration.

VICE CHAIR HART: But you may provide some comments
after we get through the discussions with ours. So, I want
to make sure that we are in agreement that we were denying
the party status request.

PARTICIPANT: Yes.

VICE CHAIR HART: Okay . So, since we actually
haven®t iIntroduced everyone, Ms. Moldenhauer, if you could
introduce yourself and everyone else at the desk.

MS. MOLDENHAUER: Sure. Meredith Moldenhauer, land
use counsel for the applicant on behalf of Cozen 0O"Connor.
With me today is Steve Varga, Cozen 0°"Connor, as well as
Joel, the architect of the project.

MR. HITCHCOCK: Con Hitchcock, counsel for Victor
Tineo and Lauren Yamagata. Ms. Yamagata 1is traveling.

Mr. Tineo is here to testify.
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MR. DOW: Geoff Dow. |1 live at 1714 Hobart Street.

I"m one of the people with party status.

VICE CHAIR HART: Thank you.

MS. STEVENS: Cynthia Stevens, party status.

VICE CHAIR HART: Ms. Stevens, do you want to come
to the table? You"re going to be on the side. In case you
have questions, you"ll be able to ask them at the -- where
you"re sitting. So, Ms. Moldenhauer.

MS. MOLDENHAUER: Vice Chair Hart, we would be more
than happy to go through and present and walk through the
case, but we also jJust taking note of prior cases. We
believe that this case may be better if we hold and postpone
being able to -- we will be presenting similar arguments as
previously presented, in regards to DCRA inability to obtain
permits and improve the lot.

And so, we would ask then, currently, rather than
walking through this case now, to request the Board"s
indulgences to postpone the case, allow for us to work with
OP and work with DCRA to affirm certain assertions that were
made In the prior case In regards to the DCMR regulations,
and based on Qlimitations on permits, certificates of
occupancies, and BBLs.

VICE CHAIR HART: And so you®re looking to postpone
until May 9th?

MS. MOLDENHAUER: Yes.
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MR. HITCHCOCK: Vice-Chair Hart, we would oppose

the extension. The 1issues iIn the library court case that
were mentioned, we addressed in the legal memoranda that we
filed.

In that case, which I believe you, sir, were the
only current participant on, the Board did grant the relief
in the summary order, but i1t said 1t was not deciding i1f
zoning relief was necessary or required.

And In that case, whatever the i1ssues may be iIn the
case that you just heard involving Lincoln Court, there is
no suggestion here that at any point from the Office of
Planning or from anyone else, that DCRA issues come here,
come to the fore.

This 1s a simple, straightforward case about
whether the property owner can use a garage on the property
In connection with that use of that property, and we don"t
see any reason to delay i1t. Let"s -- this case has been
pending for a number of months now. Let"s finish it up and
get a decision.

VICE CHAIR HART: Any comments from the Board?

COMMISSIONER MAY: Mr. Chairman, I am inclined to
go ahead today. 1 mean, 1 think that the circumstances of
this case are different in certain regards, and -- as they
are in, you know, In every case. And I -- 1 mean, we may

wind up in the same place, where we need to get further

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PR,
oo A W N b O © 00O N O O W N P+~ O

143

information, but 1 do not want to continue the hearing. |1
want to hear what you have to say now, and then i1f we have
to go back and request a further report from the Office of
Planning, we could do that after completing the hearing.

VICE CHAIR HART: Mr. Charrman, do you have any
questions? Ms. John?

MEMBER JOHN: 1 agree, Mr. Vice Chair.

VICE CHAIR HART: I would side with my colleagues
to hear what we have to say now, and if we need to have a
continued hearing or decision in -- later In -- on May 9th,
then we can do that. But 1 think we should -- everyone®s
here, so let"s proceed with the case that"s before us.

MS. MOLDENHAUER: We are prepared. 1 would just
indicate, you know, my clients are obviously -- every time
we come here there®"s an expense, and they are looking to
build a garage. This 1s not a -- iIn building a large
project, we“"re coming to multiple hearings.

That"s obviously part of the rationale for creating
an efficiency of the hearing, but if the Board so requires,
we will move forward.

That being said, we will start off with the fact
that before you today is a case for both special excep- --
sorry, variance relief under the subdivision requirement for
an alley record lot. Sorry --

VICE CHAIR HART: Ms. Moldenhauer, just one
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question. How long do you need for your presentation?

MS. MOLDENHAUER: Twenty-five minutes.

VICE CHAIR HART: Let"s start with 20, and then
we"ll see where we go. Go ahead.

MS. MOLDENHAUER: We"re here today based on the
subdivision requirements for -- in order to obtain a alley
record lot. Under the subdivision requirements of C.303.3
there are two subsections of this section, one that has to
do with a minimum lot requirement, which 1s 1800 square feet,
which 1s the requirement for most residential dwelling
structures.

We have 557 square feet, and are proposing a
garage, required frontage on access to a public street
through an alley that is a minimum of 24 feet. This iIs a
relief that is mostly based off of FV&S factors, and the
obligation to be able to get a emergency vehicle iInto an
alley for potential aid dwelling.

Again, this is not a dwelling. This Is a situation
in which we do, however, have a frontage on a 15 ft. wide
public alley, and i1t is less than 300 feet access to Hobart
Street, providing more than sufficient access, despite the
fact that we would need relief from that section.

We have reviewed the opposition®s filing that was
actually, from a procedural perspective, was filed just on

Monday, beyond what the Board had required, and does not
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indicate a request late filing. So, there i1s a question
there.

But the Zoning Commission did not specifically
limit the Board"s authority to grant an area variance from
the minimum lot area or the alley width requirement. The
area variance test i1s not that of a use variance. Legally,
the Board i1s not looking at whether no other use 1Is required.

Use variances require you to Qlook at other
permitted matter-of-right uses. Area variances have you look
at the -- whether there i1s a practical difficulty arising out
of the unique conditions of the lot in order to provide, you
know, the relief requested.

We look to Taylor v. the Board of Zoning
Adjustment, i1n which an area variance involves a minor
alteration to the character of the zone district, whereas a
use variance tends to drastically change the district"s
nature.

In Taylor, there was a situation in which there
were multiple minimum lot area requirements. But you have
to remember, that case had to do with 27 row humps. Here,
we"re talking about a single garage. That was a situation
in which the Board and the court found that it drastically
changed the district®"s character.

Here, as you will show in regards to images, that

the proposed garage will not -- it will actually be
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consistent with the character of an alley -- thus, a
garage -- and not be something that would, one, rise level
of a use variance, and that the appropriate center would be
an area variance.

In ALL.W. v. BZA, the concept of the prospects of
an alley, of a lot -- sorry -- remaining permanently vacant
In a street devoted to residential use i1s scarcely calculated
to enhance the neighborhood, as abandoned lots tend to become
overgrown with weeds and dumping grounds for trash and
garbage.

In this situation, it is analogous to A.L.W. as,
while this 1Is not a street devoted to residential use, it iIs
a lot that is devoted to parking. We will present arguments
that in order to maintain and to do basic improvements, this
Board should approve a special -- a variance test to allow
the subdivision on the lot in order to get basic maintenance
permits, even 1f It were not to support some of the other
relief for a structure.

Here, we also have a situation in which, just like
A_L.W., permitting and not allowing the subdivision of a lot
to obtain a record lot in order to be maintained, and permits
to be obtained, would simply allow weeds and a dumping ground
for trash, where other basic maintenance for an alley lot
could not be obtained.

This 1s a orphan lot that does not have similar
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ownership, and while there are other structures that are
parking pads and it"s currently being used as a parking pad,
you will look at the pictures and you"ll see that 1t 1s
obviously In need of potential Improvements.

And obviously the proposal here i1s to improve the
property, and without the subdivision relief, DCRA would not
iIssue a permit, and would not then allow for additional
improvements that are required and would be creating a
practical difficulty for any owner of the property.

We also have gone back and looked at BZA cases 1n
regards to lot area relief on tax lots where OP has found
practical difficulty because the applicant could not acquire
additional land to create a conforming lot.

Here, while only one of these is currently under
2016 zoning regulations, the other cases do show that the
Board of Zoning Adjustment, as well as the Office of
Planning, has looked at tax lots, and has found that those
tax lots, 1T they are predating the zoning regulations and
there would be no opportunity to acquire adjacent or
assemblage of properties -- and again, that goes to the
applicant™s ability to assemble, not whether somebody else
wants to be able to buy the lot.

It really goes to whether the applicant can
assemble additional lots iIn abutting property, in order to

expand the lot or create a conforming condition. And the
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Board and OP has consistently found that those are rationales
for which lot area can be obtained.

Here, we have specific unique condition, as we have
previously testified to, but I would just like to readdress,
that the -- and I°1l show a cursor here -- the property 1is
uniquely abutting a public pedestrian alley.

The applicant, through counsel, had went and met
with the DC Water Agency here iIn the District of Columbia,
and had determined that there i1s a public superline that is
in that alley, which would create a practical difficulty for
assembling and connecting this property that is the subject
of this application, with the applicant®s other street-
fronting lot.

But for that condition, the applicant could then
have an alternative option of going and assembling and asking
the DC Council to close that public alley, and assemble it
into the property. As you can see to the north here, that
we haven®t been able to find the information, so they wanted
to curb 1It.

There was a through-pedestrian alley that had been
closed and assumed into this property many, many years ago —-
and, I mean, we were not able to find a specific date -- but
here, this does create a unique condition, which creates a
challenge for assemblage.

Second, we then show, and we"ll go through here,
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showing that each image -- 875 -- going up and down the
specific alley of question -- our property is located at 8 --
to show that the proposed relief to propose and build a
garage is not something that would change the character of
the property.

You can see here other buildings that are located
face online with the alley, other structures going up three.
This 1s showing 1n all the images, three, four, as well.

VICE CHAIR HART: And are any of these actually
offset from the actual property?

MS. MOLDENHAUER: You can look at the pictures
right here. So, this is -- the property line obviously --

VICE CHAIR HART: I mean, offset In terms of, we
have a condition here on this particular lot with --

MS. MOLDENHAUER: Are they orphan -- a separate
lot? No, they are not. Again, we are unique. We have done
a study and we provided documentation In our prior PowerPoint
that this is the only tax -- separately owned tax lot
record -- sorry -- yeah, tax alley lot in the entire single-
member district.

So, In regards to uniqueness -- now, | don"t
believe that there could be anything that could be more
unique in regards to that.

Its one of fTour 1in the *full Mt. Pleasant

neighborhood. But in regards to the SMD, here additionally,
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this 1s now going further with seven, based on the Initial
Image, again, consistency with the character 1In the
neighborhood.

And then an image of our property, which, you know,
as stated previously from some of the individuals who live
in the property, i1t 1s a, you know, dirt structure that has
multiple carpets on top of it that obvious -- and there was
questions in regard to, you know, meeting to improve and take
care some of the shrubs that were there. Our clients did
clean that up following the 1nitial hearing.

In addition to that, you know, one of the things
that we have looked at are other garage structures in the
overall neighborhood. We just showed you iImages of the
properties within our specific alley, and these are then just
other garage structures in the neighborhood. 1*1l1 now turn
It over to the project architect to show the reduced plan
that we did not get to go walk through last time.

MR. HEISEY: Hello. 1It"s Joe Heisey, architect for
the Lawrences. The previous plans had shown a garage
covering the entire lot, and we have now shrunk it down to
a single-car garage with a 2% foot setback from the rear
property line on this property line, on the alley lot.

And then, just enough to get a minimum size for a
standard sized car to come in. This, then, would be an open

parking space and proposed with a roll-up garage door along
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this line, and then a fence along the alley.

Just come -- a closer plan show the pavers things.
The one thing 1 would note on this plan is currently the
fences are i1nside of the right-of-way for the alley. They
are only at six -- 5% feet, where what we would do iIs we
would -- the lots on both sides of the alley would relocate
their fence back to the actual property line of the alley to
address some of the concerns that people had about visually
coming around that corner, and access with the alley.

Again, this is the plan. This red line is showing
the three feet, nine inches, space that you would get, and
this 1s just a very minimum-sized, or as a basic-sized, mid-
sized car. These are three feet, nine inches, iIn the back,
which is consistent with DDOT rear overhang allowances on a
parking space for accessing your -- the rear of your vehicle.
Oh, I guess 1 just hit the wrong -- there we go -- just a
section.

The height has also been lowered from the earlier
designs, that the highest point now is 12 feet along the
alley, sloping down to 11 feet towards the adjacent
neighbors, and again, with a 2% foot buffer space between the
lot line and the structure itself.

A elevation of the alley facade, and again, showing
where the existing fences are, and how that would be widened

to the actual property lines. The side towards the alley is
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the side to the neighbor®s parking space, and that"s just a
quick run through the revised plans.

MS. MOLDENHAUER: 1“1l now turn to Mr. Varga to
address the public good and zone plan.

MR. VARGA: Good afternoon, Vice-Chair and members
of the Board. 1°d like to take a step back and talk briefly
about the minimum lot size requirements in general, and show
that the granting of the relief would serve the purpose and
intent of the zoning regulations.

At 1ts base, the original and current purpose of
the zoning regulations are to ensure the health, safety and
welfare of residents. This is echoed in the District"s
zoning regulations at Subtitle A.101, which call for, 1iIn
their iInterpretation application -- the provisions of this
title shall be held to be the minimum requirements adopted
for the promotion of public health, safety, morals,
convenience, order, prosperity, and general welfare.

To provide adequate light and air, and prevent the
undue concentration of population and overcrowding of land,
among other things.

By way of context, the minimum Jlot size
requirements were established In the zoning codes for many
major American cities throughout the early and middle 20th
Century, as a way to directly address the consequences

associated with densely populated arrangements of living, for
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residents without adequate water and sewer access.

The think was that by spreading people out, health
and sanitary conditions could be achieved. 1t"s crucial to
consider that these minimum lot size requirements introduced
in the zoning regulations of 1958 did not apply to alley
lots. Between 1920 and 1958, only lot occupancy court and
yard requirements were regulated.

This plainly demonstrates that the purpose and
intent of the zoning regulations was to permit garage use of
alley lots which could not satisfy the minimum lot
dimensions.

Section 3101.39 -- and before you right here 1 have
the zoning regulations of 1958. This is the 1972 printed
version. And if you look in it, in 3101.39 it"s regulated
private garages on alley lots recorded with the Finance
Office, on or before November 1, 1957, subject to provisions
in Article 74.

You Tflip to Article 74 and you Tfind 1in
Section 7401.12, regulated private garages constructed on
alley lots requiring that they be set back 12 feet from the
centerline of the alley, and should "be exempt from the
requirements for minimum lot dimensions, but shall be subject
to the limitation on percentage of lot occupancy for the
district in which i1t"s located."

This plainly, as | said before, demonstrated that
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the purpose and intent of the zoning regulations, going from
1920 to 1958, was to permit garage use of alley lots, which
makes sense on i1ts face, which could not satisfy the minimum
lot dimensions. Especially since, again, no one was living
there, and the underlying purpose of minimum lot size
requirements to begin with, IS to ensure adequate sanitary
and health conditions.

Additionally, when reviewing our city"s design and
lot configuration, the notion of viewing a structure from the
rear of a dwelling 1s not adverse to the zone plan or zoning
regulations. Instead, it"s a fairly common feature, due to
the design of the L*Enfant plan, which virtually guarantees
that this will be the outcome iIn certain circumstances.

Many lots, especially, for instance, at the corner
of a square, abut in a manner iIn which a garage on one lot
may appear to be iIn the rear of a corner facing lot"s
backyard. And here, we have four different images at four
different intersections within the Mt. Pleasant neighborhood,
where this could be the case.

When the Board is evaluating where there is adverse
impact to the public good or zone plan, it should consider
the standard amongst a city environment, and then consider
which iIs more common and, hence, more acceptable.

Given the separate ownership and separation of the

Lawrences® street facing lot from this orphan alley lot, lot
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assemblage i1s not possible, and thus, variance and special
exception relief 1s proper and permissible.

Therefore, the Board can rest assured that the
granting of the relief from the lot subdivision requirements
will not cause any detriment to the public good, i1t does not
impair the intent, purpose and integrity of the zone plan,
either from the relief, from the minimum Qlot size
requirements, or from the position of the proposed garage on
the alley lot.

I urge you to approve the relief requested, and I™m
happy to answer any questions.

MS. MOLDENHAUER: We submit that the applicant
faces practical difficulty here, and that it cannot acquire
land to create a conforming lot. The street-facing lot is
under separate ownership, and cannot, obviously then, assume
the public alley, as indicated, because of the unique
condition that that public alley -- even though 11t 1is
small -- does iInclude a sewer system or sewer drain that
obviously that they would not want to see closed underneath
a private property.

Additionally, no alternative Improvements could be
used without variance relief. Based on DCMR, Section 12A,
DCMR 105, which governs permits, as well as certificates of
occupancy, a permit could not be obtained for the structure

without a new record lot. Nor could a permit be obtained to
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maintain the existing parking use.

Permits requiring to be repaved parking areas to
relocate bollards or to improve the property, even in 1its
existing condition, in order to obtain a permit the lot would
then require to be subdivided, and a record lot created.

Furthermore, i1n order to obtain a certificate of
occupancy, or obtain a basic business license, they would
then further need to obtain, and go through the process of
obtaining, a basic business certificate of occupancy,
burlding permits, and we will provide copies of documentation
In regards to the four steps required by DCRA in order to go
through the permitting process.

You would require then, obviously, a home
occupation permit, or a certificate of occupancy, in order
to get a basic business license. Here, neither of those will
be able to be obtained on the order to do possibly any other
use of the property.

The applicant faces practical difficulty because no
by-right use 1is reasonable without a variance. As we
indicated agricultural, and as 1 said, even i1If they wanted
to use the property for an agricultural use, you know, while
It"s not reasonable -- let"s say they were to locate a lower-
than-four-foot beehive, you know, or bee, you know, bee
structure -- they would need to get a BBL. 1In order to get

a BBL, they would have to get a CFO, they would need to get
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a permit, and again, i1t creates this practical difficulty for
the property -- artist studios that require a structure in
which lot occupancy relief would be needed, residential
dwellings would also require a structure, and the surface
parking for the property.

IT an applicant moved away from the property or the
square, the same regulations apply where you must be a
resident of the square i1n order to utilize parking In a
residential zone. And without obtaining a new record lot,
the applicant could not obtain a CFO.

We"ve also believed that this would not create an
adverse impact because there are other structures that would
require permits, as well. There is a carport. A carport
woulld also require the subdivision and a permit.

Or whether you had other type of structures --
here®s another example of a carport in the neighborhood of
the Mt. Pleasant community, that would require a -- the
subdivision under C.303 section.

Without subdivision relief there would be no
ability to maintain, or even improve, the property if --
we*"ll go through in a moment here the -- let me just jump
down -- sorry.

IT you go to the building permit section under
DCMR 12.105, it identifies that permits are required for an

owner who intends to undertake any activity set forth in the
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following sections: to construct, enlarge, repair -- repair,
even 1T 1t"s just repairing -- move, demolish, or change the
occupancy of a building or other structure, erect, install,
enlarge, alter, repair, remove -- again, you know, any
requirements.

So, I"m jumping through here. Under
Section 105.1.1, it outlines classifications of permits.
Classifications of permits under .5 1s, Foundation and
Earthwork. So, 1f there was earthwork, where there*s
obviously were to be dug up and were to be improved, a permit
woulld be required.

Furthermore, under DCMR 12A 105.2, work exempt from
a permit. There are specifically one through 14, iIn regards
to listed items that are exempt from a permit, and they go
through and then they 1iIndicate, you know, iIn-Kkind
replacement, and we do not believe that any of those are
permitted here.

Nor, they also indicate a single garden storage
shed that does not exceed 50 square feet and is no taller
than ten feet in overall height, 1If it Is accessory to a
building restructure, or a building under the jurisdiction
of the residential code.

Here, since this i1s, again, an orphan lot with no
additional or other primary use, or other residential

structures on the building, that would not be permitted. It
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grossly limits the ability for the property to be maintained
or 1mproved.

We believe that then, under Monaco, whether the
property 1Is unique, 1S measured on a comparison to the
neighborhood, not to the city as a whole, the property 1is,
as we believe we proved iIn the initial application, 1s
unique.

The confluence of factors 1In regards to the
historic alley tax lot, we are not trying to reduce the
minimum size here, but we"re simply trying to move forward
with a proposal in the existing lot size. It is unimproved.
And we also have the uniqueness of the fact that there is the
inability to assemble i1t based on the public sewer line in
the public alley. Sorry --

VICE CHAIR HART: Are we -- are we nearly --

MS. MOLDENHAUER: 1°m nearly done.

And we believe that there"s no detriment to the
public good, as this would be a -- the same use. In other
words, there would be parking on the property now, and
there*d be parking located In a secure environment, which
woulld not then create any adverse Impacts to other homeowners
or garages or uses on the block.

VICE CHAIR HART: Thank you. Does the Board
have -- do the -- does the Board have any questions for the

applicant? Yes, Mr. May.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N DN N N N DN P P P PR,
oo A W N b O © 00O N O O W N P+ O©O

160
COMMISSIONER MAY: Yeah, so what i1s the surface

right now?

MS. MOLDENHAUER: Dirt.

COMMISSIONER MAY: It"s dirt?

MS. MOLDENHAUER: 1 think it"s --

MR. HEISEY: Carpet.

MS. MOLDENHAUER: Carpet, dirt.

MR. HEISEY: 1It"s dirt, with old carpets laid In to
keep the mud at bay.

COMMISSIONER MAY: So, you could always replace the
carpet. 1 -- you know, looking at the photos, it looks like
there®s some gravel in part of it. Am | imagining that?

MS. MOLDENHAUER: I -- we can"t answer that,
specifically. It is what it is. 1 don"t know.

COMMISSIONER MAY: You can talk when we get to you.
You can explain this if you have an answer. Thank you. All
right, what was the point of the whole history going back to
19207 1 mean --

MR. VARGA: That was just to give, hopefully, the
Board some relief that by granting this relief to the minimum
lot size requirements, that there®s nothing intrinsic about
that for the purposes of putting a garage on an alley lot.

COMMISSIONER MAY: Right. Okay, so this is --

MR. VARGA: Again, though --

COMMISSIONER MAY: -- about putting a garage on the
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alley lot. Right? Or -- right? It"s not just about a
garage on an alley lot. So, I mean -- I mean, i1t said 1920
and 1958. Doesn"t really matter if it"s not in CR16. Right?

MR. VARGA: So again, the purpose and intent of the
zoning regulations are to ensure the health, safety and
welfare, and the minimum Qlot size requirements that
eventuated 1n many, you know, American cities in the mid-20th
century -- in this case i1t falls in perfectly, 1958 minimum
lot size requirements were introduced in the District zoning
code for the first time.

Previous to that, it was just lot occupancy and
yards. What we"re here to show 1is that when those
regulations in 2016 were iIntroduced, all of a sudden,
overnight, all of those tax lots that had previously been
able to obtain a building permit, were no longer able to do
so.

COMMISSIONER MAY: All right, so you®"re making a
zoning case, not a BZA case, with that.

MS. MOLDENHAUER: I believe it goes to the third
prong. The -- whether or not this creates an adverse or a
detriment to the zone plan --

COMMISSIONER MAY: Yeah, but we -- you know, you®ve
got to get past the first prong.

MS. MOLDENHAUER: -- or the public good. But we

have to prove, you know, all three.
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COMMISSIONER MAY: Right. Okay. 1 don"t think you

have a problem with the third prong. We have a problem with
the first prong. So --

MS. MOLDENHAUER: Uniqueness?

COMMISSIONER MAY: The practical difficulty issue.

MS. MOLDENHAUER: The second prong.

COMMISSIONER MAY: That"s the second prong. Okay,
whatever 1t 1s. Sometimes | get my prongs confused. The
point being that i1t"s not about i1nconsistency. I mean,
obviously there are other alley garages on this block and in
other garages. There are other ones that are fences. That"s
not really what this boils down to. It"s a matter of the use
of a tax lot.

MS. MOLDENHAUER: 1 think it boils down to the fact
that the uniqueness, there are no other tax alley lots iIn
this neighborhood, but for this being a tax and alley lot,
you would be able to get a --

COMMISSIONER MAY: 1It"s not -- I"m sorry. Forget
about the uniqueness. Forget about the uniqueness.

MS. MOLDENHAUER: Okay. But it"s for connection.

COMMISSIONER MAY: It"s the practical difficulty.
It"s whether you can use this for anything else.

MS. MOLDENHAUER: And that"s why | asked for
postponement, If we need to obviously confirm --

COMMISSIONER MAY: And no, we"re not going to go to
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a postponement because | don"t want to continue hearing the
case. |If we get to the point where we need that answered,
I mean, we"ll see what the opposition has to say, we"ll see
what the Office of Planning has to say, and then we"ll decide
whether or not we need to have that same answer.

MS. MOLDENHAUER: Mm hmm.

VICE CHAIR HART: Any other questions from the
Board? Hearing none, Mr. Hitchcock, you can cross-examine
the —-

MR.  HITCHCOCK: I will save 1t for our
presentation. Thank you.

VICE CHAIR HART: Okay. Excuse me. And,
Ms. Stevens, I"m just making sure that you are -- did you
have any questions?

MS. STEVENS: None at this time. Thanks.

VICE CHAIR HART: Okay. Just have to ask. Let"s
see, so we had a -- let"s go to the Office of Planning and
actually -- I"m sorry, we should go to your -- if you have
anything that you want to present, because we"ve gone through
their presentation. We"ll go through your presentation, and
then we"ll go to the Office of Planning.

MR. HITCHCOCK: Yes. |1 would like to make a brief
opening remark responding to the points Ms. Moldenhauer made.
Mr. Tineo has a five-minute presentation. We filed the deck

and can follow along. So, if I could switch, | guess, with
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your architect, or pass it over. All right.

VICE CHAIR HART: And this i1s while we"re kind of
waiting to get this set up. Mr. Hitchcock, are you -- 1
won"t want to say representing everyone, but are you speaking
for all of the parties in opposition?

MR. HITCHCOCK: 1I"m speaking just --

VICE CHAIR HART: You need to put the mic on.

MR. HITCHCOCK: 1"m speaking for Mr. Tineo, and he
just has the five minutes. |1 don"t know about Ms. Stevens
or Mr. Dow.

VICE CHAIR HART: 1 was asking because the parties
In opposition have 20 minutes combined.

MR. HITCHCOCK: Mm hmm.

VICE CHAIR HART: So, you may take that time, but
the folks that are up here that are -- that would like to
speak, as well, that are parties, you all have a 20-minute --
you have a combined 20 minutes iIn which to present a case.
So, Mr. Hitchcock, 1f you have ten minutes, then the others
will have the remaining ten minutes.

MR. HITCHCOCK: Okay. This is not mine. Oh. For
some reason, it"s not opening the document. |If you"ll bear
with me one moment. Perhaps if you want to hear the other
two withesses.

VICE CHAIR HART: Could we get some IT help,

Mr. Moy?
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MR. MOY: 1[I0l check. He"s usually -- he"s on the

way -

MR. HITCHCOCK: Sometimes i1t"s easier to use the --
okay. But the type i1s so small.

Thank you for your indulgence. A quick comment at
the beginning. For the last six months we"ve been told this
case was about nothing but a garage. It would basically be
an accessory to the house.

One of the reasons there"s been such strong concern
among the neighbors, i1s the fear that this i1s really a Trojan
Horse. Or, if you"d prefer, the camel®s nose under the tent.
That they"re not really interested in a garage, but they"re
interested In what Ms. Moldenhauer now candidly says 1is,
"additional improvements."

We have been reviewing this case for some months
now as simply about a garage. And now we"re told -- without
any presentation, any additional filings, certainly nothing
that was in the memo that was filed last month -- that this
iIs really about additional improvements, certificate of
occupancy, building permits. |1°"m sure the neighbors --

COMMISSIONER MAY: 1°m sorry, Mr. Hitchcock --

MR. HITCHCOCK: Yes, sir.

COMMISSIONER MAY: I"m lost.

MR. HITCHCOCK: Okay.

COMMISSIONER MAY: We didn®t hear any -- | mean,
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the only thing that"s before us i1s what they"re proposing,
in terms of the improvements.

MR. HITCHCOCK: Right, but --

COMMISSIONER MAY: And they"re not going to get
authority to do anything other than what"s --

MR. HITCHCOCK: That 1s correct. 1"m trying to put
the remarks i1n context, because the neighbors talked about
the concern of what would happen next. And 1| think that her
comments i1llustrate that.

COMMISSIONER MAY: IT there 1s a next, wouldn"t
they have to come back for additional relief?

MR. HITCHCOCK: Yes, and that®"s a concern. All
right.

COMMISSIONER MAY: Okay, so --

MR. HITCHCOCK: Okay.

COMMISSIONER MAY: -- let"s focus on what"s in
front of us.

MR. HITCHCOCK: All right, to put it in context,
we"re focusing on the -- we Ffiled a legal memorandum that
responds to the cases, and 1"m not going to go into that.
You and your counsel can examine it. But let me focus on --
Mr. Tineo will give the testimony, and 1 will run the slide
show, 1 hope.

MR. TINEO: 1"m ready. Yeah, 1 think the time has

to be --
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VICE CHAIR HART: Okay . Let"s see 1f we can

operate the timer.

MR. TINEO: Okay, thank you. Thank you, Mr. Vice-
Chairman, Mr. Chairman, members of the Board. As the
neighbors most directly 1mpacted by this project, my wife and
I -- my wife couldn"t be here -- we remain opposed to the
application, even with the revisions. Allow me to make a few
points.

The reason why the Board denied relief in 2008
still applies, particularly as the maximum height of the
proposed garage would exceed the height that the Board
rejected in 2008.

Second, the Lawrences can continue to use the
property for its permitted use, as they have for years.
Finally, their most recent statement fails to address the
specific points In our prior testimony about the adverse
effects on our property.

Why should you reach the same conclusion that you
did in 2008? The short answer is, that nothing has changed.
The lot i1s still small, it"s still trapezoidal, it still sits
behind my house, i1t"s still next to two alleys, and i1t can
still be used, and is being used, for the permitted and
desired use -- namely, parking.

The OP reported -- report noted that there are many

other small alley lots in the District that were historically
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tax lots, but not record lots. This lot i1s not unique. As
for the supposed practical difficulty, the Lawrences appear
to have backed away from their argument that the lot iIs a
magnet for trash, and as such, this 1i1s a practical
difficulty.

That means you should let them build a garage to
deal with that problem. When we testified last month, we
should that much of the accumulation was of their own making,
as they did not start to clean it up until two days before
that hearing.

In fact, as they admit, a citation was 1issued
several weeks after the hearing. Overall, the argument seems
to be that without a variance nothing could be built.

This is not the test. The lot can be used for
parking, which is a permitted use in this residential zone.
The Lawrences are not being denied any use of their property.

Finally, as to the public good and impact of the
zoning plan, the Lawrences” definition of what is a practical
difficulty sets the bar so low that just about any
development on the lot could be justified.

The 2016 zoning regulations may allow greater use
of alley lots, but that does not mean every alley lot can be
developed. The standards for new alley record lots were
adopted based on recommendations about public safety.

Notably, by the fire department.
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Finally, let me note that the deviations being
sought here are not minor, but seek a 75 percent departure
from the minimum lot requirement, and a significant departure
from alley central line requirements.

Some concerns that we raised at last month"s
hearing have not been addressed. The roof structure 1is
designed to drain toward our property, and the latest filing
does not address structural concerns we raised about the
effects of trees iIn the two-foot, six-inch, space near the
rear of our wall.

They make a point that there are taller garages
along the alley, but many of them go with houses on Hobart
Street, which has a higher grade than Harvard Street. The
view down our alley is different. That"s all.

VICE CHAIR HART: We all -- yeah, sure. Questions?

CHAIR HILL: No, 1 just had a comment. So, the
last time we did this, they showed photographs of the alley,
and it was pretty -- I1"m sorry, the lot -- and it was pretty
dirty.

MR. TINEO: Yeah.

CHAIR HILL: And so, since the hearing they cleaned
up the lot?

MR. TINEO: Yes.

CHAIR HILL: Okay . And, Ms. Moldenhauer, your

client, again, is in Africa?
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MS. MOLDENHAUER: Yes.

CHAIR HILL: Okay, so he"s watching maybe, or
something.

MS. MOLDENHAUER: Hopefully, not at this hour.

CHAIR HILL: Or whatever it is. 1 thought the lot
was really dirty, you know. And so, it was a little -- and
I"m looking at you because 1 have nobody else to look at.

But 1t was disappointing that i1t was such a dirty
lot, you know? And I"m glad to see that i1t did get cleaned
up- And I"m just kind of stating that for, beyond this whole
situation. Like, you know, you having to live there, and,
you know, it"s very disappointing that that lot was left the
way it was. So --

VICE CHAIR HART: Okay. So, we have still about 16
minutes. 1°m actually keeping time up here, so 1 know that
clock 1s ticking. Sixteen minutes for Mr. Dow, and
Ms. Stevens, if you want to present.

And, Ms. Moldenhauer, if you want to ask any --
since we"re waiting for this, do you have any cross that
you"d like to give Mr. Tineo, or Mr. -- yeah, Tineo?

MS. MOLDENHAUER: Mr. Tineo, you heard testimony
from -- or statements from Mr. Hitchcock of the concern about
this being a larger 1issue or, you know, slippery slope.
You®"re aware that the applicant offered to issue a covenant

that would not allow Tfurther development beyond what"s
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proposed here as an abundance of caution. And that was
submitted to you. Correct?

MR. TINEO: Yeah, for a limited time. That"s true.

MS. MOLDENHAUER: And --

VICE CHAIR HART: You don®"t have to have questions.
I just didn"t know i1If you had any.

MS. MOLDENHAUER: I wanted to make sure that the
covenant®s out there that we"re trying to do.

VICE CHAIR HART: Okay.

MS. STEVENS: Thank you. I had a longer
presentation, but I*1l keep this very short because | think
this particular slide kind of sums up the issues from my
perspective.

As you"ll see, this shows the region of the alley
lot. 1t shows the access points at the west end of Hobart,
at the midpoint of Hobart, and at Mt. Pleasant Boulevard, as
well as the site of the proposed garage.

From my perspective, if there were a lower
population density, a shorter alley, or more access points,
the requested zoning variance would pose fewer problems. |1
think particularly the setback from the center line of the
alley, i1t creates a choke point, and because there®s so many
people living along with alley, and as we established last
time, | think It creates some significant problems. Thank

you.
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VICE CHAIR HART: Thank you. The Board have any

questions for Ms. Stevens?

CHAIR HILL: Ms. Stevens, | remember the last time
I think you were testifying about the -- as you kind of
walked up that alley, some kind of looking to the left was

going to -- you thought that looking to the left was going

to be dangerous, or you could provide -- could be dangerous,
whatever. Is the new design, does that give you less
concern?

MS. STEVENS: So, last time we were talking about
a taller structure, and I was concerned about the shadow that
that cast on the alley. 1 think it will still cast some
shadow on the alley, which could make visibility coming out
from the pedestrian access difficult.

But I think, you know, this is sort of wrapped up
in a larger set of concerns about the density of the
neighborhood, and in particular, the fact that so many people
access that alley -- cars and pedestrians -- it"s three
blocks long.

CHAIR HILL: Yeah. No, the reason why 1l was asking
again i1s just providing clarity for myself, is that the new
design, there®s no -- there®s kind of a parking pad there
now. There"s no longer -- the building iIs not there. So,
I Just wondered if you had different thought in terms of, you

know, walking up that alley, being able to look to the left.
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And 1t seems like you have kind of the same concerns, though.

MS. STEVENS: Well, 1t sounds like that the fencing
and the garage would still go to the edge of the property
line, which would still make the visibility difficult from
the pedestrian access. But I think 1t poses less of a
problem than i1f 1t were the height the last time around, or
the times before that, of 20 feet.

CHAIR HILL: Okay, thank you. And to the architect
or Ms. Moldenhauer, the -- as you®"re walking up that alley
now, what"s to the left there now? I mean, because now
there"s a parking pad there. Right? And then there"s a
rolling door.

VICE CHAIR HART: It"s a garage door that you"re
proposing that"s a rolling --

MS. MOLDENHAUER: Oh, you"re asking what"s
proposed. 1 thought you were asking what"s currently there?

CHAIR HILL: No no no no. Sorry, proposed. So,
I*m just trying -- 1*m trying to visualize, you know, walking
up that alley, what"s to the left there? How high is the
fence, or what is there that"s --

MS. MOLDENHAUER: The --

MR. HEISEY: The fence would be a six-foot-high
fence, just for security.

CHAIR HILL: Six-foot-high fence. Right.

MR. HEISEY: And then a rolling --
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CHAIR HILL: And then you®"d see the rolling door

that®"s up to ten, 11 feet, or something?

MR. HEISEY: Yeah, you got minimum clearance for a
rolling door i1s seven feet, so you -- say 18 inches for motor
and casing, it could be ten feet.

CHAIR HILL: Okay. Okay, thank you.

MS. MOLDENHAUER: And we also proposed iIn our
initial filing for mirrors to provide better access. Because
right now 1f there 1s -- or even when there was a fence there
previously, there were no mirrors to provide additional line
of sight, and we also proposed in our initial application
for -- to attach lighting to the side of any structure, or
on the client®s property, to enhance a public alley.

So, I*m saying, you know, the applicant motion
lights, that it would actually Increase or improve the public
alley condition --

CHAIR HILL: Okay. Okay.

MS. MOLDENHAUER: -- from the city perspective.

CHAIR HILL: Okay, thank you.

MS. MOLDENHAUER: Or visibility perspective. A car
would then know someone®s walking up that alley.

VICE CHAIR HART: Okay. Mr. Dow? 1°m keeping time
on my own.

You may press it at any -- at your leisure,

Mr. May. Mr. May, Mr. Moy, I don®"t know. You can fix i1t?
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There®s three minutes left, so --

PARTICIPANT: Three minutes left?

VICE CHAIR HART: Yeah.

CHAIR HILL: Vice-Chair Hart, when you"re the
Chair, everybody gets different jobs, and --

VICE CHAIR HART: I see that. | see that. 1"m not
even sure what 1°"m doing anymore half the time. We"re
waiting for Mr. Dow, making sure that he®"s ready. You do
that so well, Mr. May.

VICE CHAIR HART: It"s one letter and you have
another job. Moy? May? Yeah, Paul, can you --

MS. MOLDENHAUER: 1t"s a pdf, so I don"t know.

VICE CHAIR HART: It should be able to.

Thank you, Mr. Dow. Mr. May, if you could help us
there? Thank you, sir. Okay.

MR. DOW: Good afternoon.

VICE CHAIR HART: You don"t have to take all 12
minutes, but that"s what we have.

MR. DOW: Hopefully, 11l be a lot shorter than
that. Thank you for the opportunity to say a few remarks
about this. 1"m still opposed to the applicant®s proposal
because I don"t think it"s in the public interest, and 1
wanted to make a couple of remarks about the context of the
neighborhood that you may wish to consider iIn your

deliberations.
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So, this pdf image 1s In Exhibit 82, which is my
letter of opposition, Figure 1. And what I"m showing here
Is the 200 foot circle around the applicant®™s property
indicated in red, approximately.

And then the red horizontal lines iIndicate to the
best of my ability, the impact of the 12-foot alley setback.
You can see that, from this satellite image, that there are
no structures within that alley centerline setback on the
Harvard Street side of the alley, and in particular, on the
1700 block of Harvard Street, there are no garages of any
kind within that 200-foot circle.

So, what"s being proposed is different from the
context that"s already there. The reason why | personally
object to this is because | feel, for the same reasons that
other folks have indicated, that we"re already quite densely
populated, and 1 feel that a grant of the variance for the
alley line setback may open the door to both this applicant
and other applicants in the future, from building residential
structures right out to the alley property line.

I*m at 1714 Hobart Street, which I*1l1 highlight in
the next slide, and although I*m not directly affected by
this property yet, 1"m concerned that the distance that I
have between my windows and the windows of our neighbors to
the south on Harvard Street, which is currently 110 feet, if

the door is opened to other structures being built, that that
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will narrow that distance, and therefore impact my privacy,
as well as the privacy of other folks on Hobart Street and
Harvard Street.

The i1ssue here 1s partly due to the precedent that
granting the two lot variances and the alley centerline
variance will provide. But perhaps even more concerning 1s
that there"s no zoning restriction on height. So, you could
go in there and build a 20-foot structure by right in that
garage.

Once the permission has been given to convert the
lot from a tax lot to a record lot, we think that sort of
precedent is harmful to the neighborhood, and I hope that you
will consider those concerns in your deliberations. Thank
you .

VICE CHAIR HART: Thank you very much, Mr. Dow. Do
the Board members have any questions for Mr. Dow?
Ms. Moldenhauer, do you have any cross-examination?

MS. MOLDENHAUER: Mr. Dow, did you conduct a survey
to confirm that none of the properties In that 200-foot
radius are actually not within the centerline setback?

MR. DOW: So, specifically, if you go from the 1700
block --

MS. MOLDENHAUER: Did you conduct, like, a survey
hiring a DC surveyor, to shoot elevations and confirm?

MR. DOW: IT you let me Tfinish answering the
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question, I1°1l answer 1t. Based on the satellite photos
which 1 showed you, there aren"t any structures that violate
the 5% foot setback from that -- the property line abutting
the alley.

As to whether there are some special cases or
whatnot that might have been there from some archival lore,
no, I haven"t done that survey.

VICE CHAIR HART: Do you unders- -- any other
questions, Ms. Moldenhauer?

MS. MOLDENHAUER: You stated that you®"re concerned
about density population. You said that you"re concerned
about public interest, density. There are currently two cars
parked there now. How would a two-car proposal iIncrease
density?

MR. DOW: So, first of all, you don®"t need any
structures to continue using property --

MS. MOLDENHAUER: But that"s not my question. My
question is: how does It iIncrease density?

MR. DOW: I"m answering your question if you will
please stop interjecting. Your client can continue to use
the property for parking two cars. You do not need a
structure to do that.

My objection is the precedent that this may set for
building structures which do increase density and population

density.
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MS. MOLDENHAUER: So, that has nothing to do with

this case, then.

MR. DOW: Actually, what"s --

VICE CHAIR HART: Okay, excuse me. Excuse me. Can
we have a question and then an answer, and kind of contain
it to that, please? We"re not Hlooking to have a
conversation. We"re asking -- 1t"s a cross-examination, and
Mr. Dow, she"s just asking you for that response to that.

MR. DOW: The original proposal was a two-story
residence.

VICE CHAIR HART: Okay.

MR. DOW: 1711 leave it at that.

VICE CHAIR HART: Thank you. Any other questions,
Ms. Moldenhauer?

MS. MOLDENHAUER: No other questions.

VICE CHAIR HART: Okay. Let"s move to the Office
of Planning.

MS. FOTHERGILL: Good afternoon. For the record,
I*m Anne Fothergill, with the Office of Planning. And as the
Board knows, in the Office of Planning®s report dated
February 14th, we recommended denial of the variance and
special exception relief that the applicant had requested at
that time.

And then, at the end of the public hearing on

February 21st, the applicant proposed revisions to the plans,
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and the Board requested that the Office of Planning review
those plans and the relief that was requested.

So, the Office of Planning submitted a supplemental
report dated March 19th, and recognized that the changes to
the plans have removed some -- the need for some of the
relief that was i1n the previous application, so they no
longer need the side alley centerlines relief. They no
longer need U600.1, which was for a parking garage that
exceeds 450 square feet, and they no longer need relief from
the side yard requirement, and because the footprint has been
reduced and iIt"s a one-car garage with the pavers to the
east.

And while the relief has been reduced, it doesn"t
impact the requested subdivision relief, which is that a
alley tax lot needs subdivision relief to become a record
lot, to get a building permit, and it doesn"t impact OP"s
analysis of that relief or recommendation.

The -- so OP continues to recommend denial of the
variances from the subdivision regulations, and from the
alley centerline requirements. And we can rest the record,
or we can go through the previous report of what those points
were, and I"m happy to do that or answer any questions.

VICE CHAIR HART: Do you have questions, Mr. May?

COMMISSIONER MAY: I mean, 1"m happy to just go

straight to questions. So, just to be clear, I mean, it"s --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N DN N N N DN P P P PR,
oo A W N b O © 00O N O OO W N P+ O©O

181

you still believe that the property can continue to be used
for parking, and that, 1 mean, but what about the question
of the fact that i1t"s not really paved, and 1t would be a
sensible thing for 1t to be paved in some form, even If It"s
just gravel. But you have to have a permit just to put
gravel down. Right?

MS. FOTHERGILL: Well, that was something that came
up today.

COMMISSIONER MAY: Right.

MS. FOTHERGILL: In the previous case, that is

new -- a new discussion today, and | don®"t know the answer
of 1If you need a building permit. I mean, that 1is
something --

COMMISSIONER MAY: Right.

MS. FOTHERGILL: -- that OP is going to look into
for the other case, and we can certainly look into for this
case.

COMMISSIONER MAY: Okay. All right. Yeah, |
wouldn®"t expected you to miraculously figure out the answer
to that, although maybe you, you know, knew something
different about this one. Let me ask you another question.

Much of the concern that we"re hearing from the
neighbors has to do with the mere thought of a garage --
particularly a tall garage -- in this location. But it seems

to be that there are other properties on the block, or
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certainly 1f this particular tax lot were reunited with
iIts -- with the lot that surrounds i1t -- that one could do
a garage as a matter of right on many or most of these
properties. They"d have to be set back to 5% feet, but
couldn®"t that be done on this property, or on other
properties, you know, that are whole?

MS. FOTHERGILL: That"s correct. If 1t wasn"t this
specific case with this lot, the other ones could, matter of
right, construct a garage on the alley that meets alley
centerline needs.

COMMISSIONER MAY: Yeah, the setbacks.

MS. FOTHERGILL: Yes.

COMMISSIONER MAY: Yeah. Okay, because, | mean,
the mere thought of a garage on this lot just as a physical
circumstance, is not problematic from a zoning point of view.
It"s the fact that it is a -- it"s not owned by the same --
iIt"s carved out from a different piece of property, and
therefore separate, that makes it more complicated. Yeah.
Okay, thank you.

VICE CHAIR HART: Any other questions for the
Office of Planning from the Board?

CHAIR HILL: Yeah, I do. So yeah, again, so the
going from the tax lot to the record lot. So, right now you
don*t know whether you could do -- and this is what -- I™m

going to repeat the question, basically.
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IT you don"t know i1f they can do any improvements
to 1t the way 1t is now, you First have to go from a tax lot
to a record lot, and you"re not clear as to whether or not
you do need to do that in order to just pave i1t?

MS. FOTHERGILL: That"s correct. We don"t know the
answer. So, that was just raised today as a discussion.

CHAIR HILL: Okay. And just for clarity, | mean,
if 1t went from a record lot to a tax lot, you -- sorry,
sorry, my God, everybody in the office i1s helping me out.
IT you went from a tax lot to a record lot, that doesn"t
necessarily mean that we would be -- you would be approving
the garage there, because they would still need the relief
from the centerline setback.

MS. FOTHERGILL: That"s right. They have to meet
the subdivision requirements, or get relief, and then get any
other additional relief.

CHAIR HILL: And 1 forget. OP, though, was 1in
favor of the centerline relief setback, just -- no? Right?

MS. FOTHERGILL: No. We continue to recommend
denial of the alley centerline --

CHAIR HILL: Okay.-

MS. FOTHERGILL: -- setback.

CHAIR HILL: Okay, so they"re still stuck with that
anyway. Okay. All right, and then -- yeah. Okay, thank

you.
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VICE CHAIR HART: Ms. Moldenhauer, do you have any

questions for the Office of Planning?

MS. MOLDENHAUER: So, fTollowing along the same
conversation, do you believe that, obviously, you know,
you"re aware of the DC municipal regulations, and DCRA has
been bound by the DC municipal regulations that require
permits?

MS. FOTHERGILL: 1, I -- yes.

MS. MOLDENHAUER: And so, you know, i1f DCRA
confirmed their own regulations that permits are required for
what is identified in 105, and that the only permits that are
exempt are the specific 14 permits that are exempt 1iIn
Section 105.2, that then, in order to do any basic
improvement, a permit would be required here.

MS. FOTHERGILL: We need to look into it.

MS. MOLDENHAUER: Would you believe that if you
looked into that and that was confirmed, that that might
change your opinion on the C.303.3 requirement? In other
words, i1t not allowing any improvement or overall maintenance
of the property, but for the subdivision?

MS. FOTHERGILL: We"re cross that analysis path
when we get there, but currently there is parking that could
continue as an unpaved lot.

MS. MOLDENHAUER: 1Is i1t in the Office of Planning®s

interest to see properties being able to be maintained in a
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good quality for the public good?

MS. FOTHERGILL: Yes.

MS. MOLDENHAUER: And then, jJust one other
question. Is -- so obviously we have some questions that
still need to be resolved on that one. But then, going to
the question of the alley centerline setback, you are aware
that OP, back i1n 2008, did recommend support under the
variance test for the alley centerline setback?

MS. FOTHERGILL: Yes.

MS. MOLDENHAUER: All right. Thank you.

VICE CHAIR HART: Do we have any questions from
Mr. Hitchcock? Mr. Dow? For the Office of Planning?
Ms. Stevens? Okay. Just feel like I"m going through the --
catch all the heads.

So, let"s see if there are any -- if there 1is
anyone that 1is wanting to speak in support of the
application. Anyone here that"s wanting to speak 1in
opposition to the application? You can come up. And 1
should have also asked: is there anyone from the ANC here?
Okay. Good afternoon.

MS. FRISCHMUTH: Here we go. Good afternoon. 1
just have --

VICE CHAIR HART: If you could just --

MS. FRISCHMUTH: Oh.

VICE CHAIR HART: -- state your name and your
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address.

MS. FRISCHMUTH: Yes. Christiana Frischmuth,
1702 Hobart Street, N.W., Washington, DC, and I"m 1in
opposition.

VICE CHAIR HART: And you have three minutes for
a —- three minutes.

MS. FRISCHMUTH: Most of what 1 would say has been
said, so I won"t repeat that. |1 want to add that there is
gravel -- not a lot, but some gravel -- on the current lot.
I know that. | look at 1t a lot from my window. Also, that
I have a question about why 12 feet? Because the height
certain is a concern for all of us.

And then, the last thing 1 wanted to check, which
iIs Iin terms of the density, if somebody applies for a basic
business license, which was given as one possible use, the
intention is usually to rent it. And if that space is rented
out, that would increase the need for the current tenants,
because 1t is a home that"s rented out, to then find other
parking for their cars.

And so, in fact, if you do turn a lot into a rental
lot, that would increase the density of the cars in our
neighborhood, which already is a problem. So -- and finally,
just to make the Board aware, again, that this is an absentee
land owner -- land owner -- home owner, landlord, and so

there"s a very different -- having to Qlive with the
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consequences of the actions then for all of us who are living
there every day. Thank you.

VICE CHAIR HART: Thank you very much. Does the
Board have any questions for Ms. Frischmuth?

MS. FRISCHMUTH: Didn"t want to run.

VICE CHAIR HART: That"s okay. Nope? Okay, I just
wanted to ask. Do you have any questions? No? Okay.

CHAIR HILL: Okay, thank you. No, this -- oh, 1iIs
there somebody -- oh, someone else 1s coming. Oh, I"m sorry.

VICE CHAIR HART: Oh, 1"m sorry. |1 didn"t -- no,
I Just -- you all could have sat at the table together. It
didn®"t have to be one at a time.

MS. PRATT: Hi. I*m Cynthia Pratt. I live at
1710 Hobart Street. I*m four houses down and across the
alley, but I can sit on my deck and look at this little lot,
and 1 do. 1 think -- 1™m puzzled by a couple of things. We
heard today for the first time the notion that the owner
might want to combine that lot with his other lot. Assembly,
I believe, 1s the term.

And that"s a whole new thing, which has just come
up for the first time and I"m sort of confused about. But
what I*"m mostly concerned about is that 1 see absolutely no
economic rationale for building a garage, because you can"t
get but more than about $50 or $100 a month rent additional

for having an enclosed parking place, versus an open parking
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place. |1 did the research on Craigslist.

And 1t would take an awfully long time to pay off
the cost of building a garage like that, which 1 learned on
the Internet is around, | don"t know, $25,000 at least. It"s
not even an economical approach to trash management, i1f they
think that putting up a garage is going to help eliminate,
or alleviate at least, the trash problem. That just doesn"t
make economic sense.

And so, I"m left with the only logical conclusion,
that this request for zoning relief -- Dbecause 1It"s
essentially the same as what they would need for the original
two-story dwelling -- that that really is what they want to
accomplish in the long run, and they think this is the way
to do 1I1t.

And one more thing. 1 just heard a few minutes ago
about mirrors and lighting being added to this newest design.
But honestly, those things have to be maintained, and I don"t
think there®s a good track record about maintenance here.

So, when the mirror gets broken by some big truck
going by, or the light bulb®s burned out, 1 think that*ll be
the end of that. So, thank you for hearing my comments.

VICE CHAIR HART: Thank you, Ms. Pratt. Do you
have any questions for the witness? No?

MS. MOLDENHAUER: No questions.

VICE CHAIR HART: Okay. Thank you very much.
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CHAIR HILL: Thanks. No, 1 had a question for

Ms. Moldenhauer. Just as far -- | was trying to look through
the captioning that 1 had in front of me, and 1 didn"t see
in the caption -- 1 mean, you are applying for Subtitle
C.303.3(a) and (b) to allow the creation of an alley record
lot that does not have frontage along a 24-foot wide public
alley, 15-foot exemption, and does not meet the minimum lot
area standards of the RF-1 zone. Correct?

MS. MOLDENHAUER: 303 i1s, yes, one of the reliefs.

CHAIR HILL: You know, 1"m just saying --

MS. MOLDENHAUER: C303.

CHAIR HILL: -— but that"s the one going from
the -- taking me from the tax lot to the record lot.

MS. MOLDENHAUER: Yes.

CHAIR HILL: Okay. Okay, sorry. 1 just wanted to
clear that up because 1 didn"t see i1t in what | had before
me. But It was In OP"s report. So, | just wanted to make
sure | understood. Okay, that was my only question. Thank
you.

VICE CHAIR HART: Okay. Any other questions for
the applicant? Okay. Okay. Ms. Moldenhauer, you have an
opportunity for a rebuttal.

MS. MOLDENHAUER: Yes. So, on rebuttal, just
wanted to note a couple of things. One, the question of

height has been brought up. The height has been lowered, but
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iIs still substantially below what 1s permitted as a matter
of right. Two, the -- and 1 believe at the last hearing
there was testimony by -- I"m sorry, | can think. Victor,
what"s your last name?

MR. TINEO: Tineo.

MS. MOLDENHAUER: Tineo -- Mr. Tineo. Sorry. By
Mr. Tineo, that i1f 1t was lower, 1f it was something more
like ten feet, so we then did propose a, you know, ten feet,
five inches to the rear, where it then obviously abuts that
property, reducing the structure by what we believe would be
a compromise the community would then be supportive of.

We then heard comments of, this is a foothold, this
is simply, you know, a issue where we want, you know, to get
relief, and then we"ll be doing something else. In response
to that, as | think some of the Board members have
identified, the regulations would require that obviously only
that which is permitted by the order could be issued or could
be done, and that no other change in the plans could be
provided without coming back to the Board.

Two, we then also offered, iIn an email to
Mr. Tineo"s counsel, to agree to both conditions that further
affirmed the law, and also even record an easement against
the land -- or covenant against the land, that would confirm
that, and would state that there would be no opportunity to

change this into a little studio, or something to that
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effect.

What we are proposing here i1s a garage. A garage
i1s under DDOT standard. You know, typical of what you see
in an alley. As OP confirmed, i1f the property, you know, had
been -- now, the property had actually been sold to my client
years ago as part of their acquisition of their home.

This was not a parcel that was separately acquired,
you know, because i1t was simply a tax sale. No. It was
actually sold by deed associated with my client"s street-
facing property, to this property. It had been separately
owned from the street-facing lot for, | believe since 1947.

PARTICIPANT: Forty-eight.

MS. MOLDENHAUER: Forty-eight, which was part of
our initial case-in-chief. So, this has been long separated
from its street-facing lot, and has been long part of that
separate ownership. There iIs an iIntent not to increase the
density.

This 1s simply a situation where the proposal is to
keep two parking spaces. The question is whether or not --
I think the real heart of the question is whether or not the
Board finds that the applicant has satisfied the standard to,
one, overcome the C.303 relief 1In the minimum lot
requirement.

As testified by Mr. Varga, the minimum lot

requirement really goes historically -- and you"re looking
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at the third prong of public good and intent of the zone
plan -- really goes to building residential homes. And under
the ZR-58 -- 1 don"t know how 1t got lost -- but under ZR-58
in the 1977 version, reprinted -- or "73?

PARTICIPANT: "72 --

MS. MOLDENHAUER: *"73?

PARTICIPANT: -- "73.

MS. MOLDENHAUER: *"73 version, there"s a reprint,
It Indicated that private garages on alley tax lots did not
need to meet the minimum lot area requirement. We"re not
saying that in regard to a zoning commission change. We"re
saying that in regards to the context of the third prong,
that granting this relief we don"t believe would be an
adverse to the zone plan or the public good.

That being said, iIn addition to that, without
granting that relief, this property directly addresses the
A_.L.W. and, in addition to that, addition- -- other court
cases which say, without granting the relief, the property
would then not be able to be maintained or improved.

Here, when we"re talking about improvement, without
that relief under 303, we"re even talking about basic
improvements. The inability to obtain basic permits to --
and when | said improve, Counsel Hitchcock indicated, well,
he thinks that we"re asking for something more than what

we"re saying with a garage.
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No, we"re talking about putting in gravel, possibly
doing earthwork. There®"s -- under the permit section,
earthwork and foundation require permits. |If we were to dig
up the ground and lay them a proper earth for this to maybe
address any of the additional concerns of Mr. Tineo 1in
regards to stormwater, that would need a permit.

It would need to then go through stormwater
management permits, 1t would need to provide all those things
to Improve this to be a better a contributor to the alley
network. And we believe that based on whether that needs to
be confirmed by DCRA, or whether the Board can, on their own
authority, look at the DCMR requirements for permits and say,
you could -- you are not exempt from a permit to do certain
maintenance.

And thus, if a permit needs to be obtained, relief
woulld need to be required, and the Board should then, on its
own, find that we satisfy the fact that the property is
unique, that uniqueness, It not be -- 1t"s being an orphan
lot not able to be assembled, the uniqueness of i1t being
specifically separated by a public alley that has sewer
systems in it that would not allow us to assemble 1t, 1is
unique.

There®s no opportunity then for it to be assembled
with 1ts owner, and a permit could not be obtained,

maintenance could not be obtained, and that is why we believe
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that the Board has the authority and the information here
today to be able to grant relief.

We also do not believe that granting relief 1in
regards to the distance from any other property -- when
someone were to look out of any of the homeowners on Harvard
Street, you would look out your rear yard, you"d walk into
the back, you®"d look out your window, and what would you see?

From Mr. Tineo"s house, past a large tree on the
corner of his property, he would be able to see his
neighboring homes, he would be able to see a parking garage.
Just like his --

VICE CHAIR HART: Are we Into -- are you into --

MS. MOLDENHAUER: 1°m in closing, yes.

VICE CHAIR HART: You®re in closing now.

MS. MOLDENHAUER: Jump right in.

VICE CHAIR HART: I"m like, 1°m thinking this is
kind of past -- actually, can we take like a two-minute
break.

MS. MOLDENHAUER: Sure.

VICE CHAIR HART: Okay, thanks.

(Whereupon, the above-entitled matter went off the
record at 3:05 p.m. and resumed at 3:13 p.m.)

VI CE CHAI R HART: Ckay, and we're back. Sorry, M.
Mol denhauer, | cut you off but you didn't want to go | ast for

your cl osi ng?
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MS. MOLDENHAUER: Yes, correct. |f there's any

questions on ny rebuttal statenents?

VICE CHAIR HART: So, M. H tchcock?

MR HI TCHCOCK: Thank you, Vice Chair Hart, | wll
be brief. | think Ms. Ml denhauer and her team have done a
very good job of making a very sinple case seemlike a very
conpl i cated one.

Both in 2008 and during the first several rounds of
the filings here, there was no issue about DCRA buil ding
permts, certificates of occupancy. | think the issue can
be decided strictly on the application itself and not on
t hese col | ateral issues.

And the point | would like to to make is that the
i ssue here is basically the sane as it was in 2008, and we
think you were right then and the sane relief should be
granted here.

There are a nunber of points in the record and it's
important | think to stress the strong conmunity opposition.
The ANC has been unani nously against this twice. | want to
point out in particular aletter fromHi storic Mount Pl easant
which was filed on March 15th, which points out how this
would be intrusive and jarring in the neighborhood,
particularly the 1700 bl ock of Harvard Street, where all the
houses are set back because of the hill side.

And there's open space in the back to preserve sone degree
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of open space, and what you saw earlier was a very densely
bui It up nei ghborhood.

But | think the issue is pretty straightforward,
the exceptions and the variances they're asking for are
really a fairly dramatic departure from what the matter of
right allows. The project can be used as it currently is,
as it was 10 years ago, and as it was previously before the
2008 Heari ng.

So, for the reasons that we've set forth and the
others in the record, we would ask that the application be
deni ed.

Thank you.

VI CE CHAI R HART: Thank you, M. Hitchcock. Ms.
St evens?

MS. STEVENS: Thank you. | guess | wanted to
return to the issue of density because that has cone up a
couple of times. And ny concern with regards to density is
t hat the nei ghborhood is densely popul at ed.

The construction of a garage that goes to the edge
of the property line does not neet the alley center line
setback and creates a choke point in the alley. The alley
is three blocks long, there's a |ot of people who use it.
That choke poi nt cones at a pl ace where the pedestrians have
access to the bus stop on Harvard Street, as well as wal ki ng

t hrough the alley.
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Cars cannot pass each other on the alley and so
creating choke points, particularly when there's only three
access points to the alley, in ny view creates a really
difficult problemwth regards to density.

So, | wanted to clarify that point. Thank you.

VI CE CHAIR HART: Thank you. M. Dow?

MR,  DOW | just want to reiterate that the
property has been used as a two-car parking pad at |east
since |I've |lived there in 2005.

No zoning variance or relief of any sort is
required to keep using it for that purpose, and the other
residents on 1700 bl ock of Harvard Street all have open pl ans
at the same spot and park their cars their with no garages.

W think this additional structure that they' Il be
proposing sets a precedent to increase the density of both
vehi cl es and people in the future as part of Munt Pl easant.

And | personally feel I|ike that inpairs and
corrodes ny quality of life in ternms of privacy and for the
ot her reasons that G ndy and ot her fol ks have i ndicated. And
|'d ask you to deny the variance on that basis.

Thank you.

VICE CHAIR HART: Thank you, M. Dow. Ms.
Mol denhauer ? Everybody el se has gone. And you don't need
to repeat what you already started; pick up where you |eft
of .
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MS. MOLDENHAUER: Sure, there was testinony that

one of the issues here is whether the property's been used
si nce 2005 for parking.

There have been statenents that it's an eye sore,
that it is in need of repair, that it's a l|ocation and
opportunity for additional debris to be identified. |[|n order
to inprove that, a subdivision is required.

O her properties, even the properties further down
this side of Hobart Street, while sone of them are open
gar ages, they have paved them they have i nproved them they
have carports on them all which in this case would be
practical difficulty being able to obtain a building permt.

DDOT hears concerns of density construction, ease
of maneuvering in the alley. This is a 15-foot w de alley.
DDOT at Exhibit 51 is supportive of the relief and has been
supportive of the relief since the beginning of the case.

There's testinony that the Board should sinply rely
on its prior decision in 2008. In 2008, the Ofice of
Pl anni ng was supportive of the center |ine setback in the
addi tional relief required.

Unfortunately, the Applicant did not have counsel
at that time and | think that they m ssed a couple of | egal
argunents. As the Board has seen today in the prior cases,
while this should be a sinple case, unfortunately it is not

and it does require additional argunents to be nade.
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We believe that we have nade the case in connecti ng
the wunique condition of the property to the practical
difficulty here. At the end of the day, what is being
requested is the ability to obtain building permts for the
property under the C303 requirenent.

We woul d ask the Board that even if for sone reason
they don't believe that we satisfy the center |ine setback
requi renent, which we believe we do, that they would stil
grant the opportunity for the subdivision requirenent to
al | ow | nprovenents, basi c | nprovenents, mal nt enance
| nprovenents, on the |ot.

We believe that we have satisfied that standard
based on information in the record regarding the DCVR perm t
limtations for its existing condition as well as the
testinmony that previously under prior zoning regulations,
par ki ng garages were permtted.

We woul d ask the Board to find that we satisfy both
the variance tasks and that we satisfy for the subdivision
as well as the variance tasks for the center |ine setback,
and identify that the project has been grossly reduced.

W are no longer asking for the setback
requi rements fromthe pedestrian alley.

W have pulled the property in on requesting rear
yard setback requirenment, which Ofice of Planning does

support, and that in order to pull back off of the center
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line, that would create a situation where there woul d not be
a safe space behind a car to open up a trunk and provide
usability.

Based on that, we would rest on the substanti al
record before us, and we woul d ask the Board to deli berate.
Thank you.

VI CE CHAI R HART: Thank you. So, | don't know if
t he Board has any questions, questions for the Applicant or

the Ofice of Planning? M. Chairnman?

CHAIR HILL: Yes, so |l continue -- it's been a |l ong
tax lot, record lot day -- | continue to be a little bit
confused with the record lot, tax lot thing. So, | want just

to understand this case and get ny head around this again.

So, there's the relief that's been requested to go
from a tax lot to a record |ot. And so if that were
approved, then we're not necessary approvi ng any of the ot her
t hi ngs that are going on.

So, |I'm just saying that's one aspect of relief
that's been requested on its own.

And |I'mjust actually asking nore that | understand
the whole garage thing a little bit better. |If the owners
in front of this |lot bought this lot then incorporated the
| ot, then they can have enough roomto pull back from the
center line and put in a garage?

MS. FOTHERA LL: That's correct.
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CHAIR H LL: And so the O fice of Planning doesn't

have any concerns about the height of the garage.

Let's say this garage was now -- |I'm foll ow ng
along this line -- if the owner owned that tax | ot and then
actually, | guess they wouldn't even have to pull it turning

the record lot, then they just would own the tax |ot, then
they would pull back the garage.

And so the height's fine and everything el se about
the garage is fine except for the center |ine.

MS. FOTHERG LL: The height, it's a matter of
right, it's within the maxi mumhei ght all owed. And the alley
center line if there was nore room to nove the proposed
structure, they can probably neet that.

CHAIR HILL: They can pull it back?

MS. FOTHERG LL: Right.

CHAIR HILL: Okay, and that was the only thing.

Okay, so we're still back to the question about
whet her or not you could do anything to inprove this |ot
because it's a tax |ot, and whether or not it's going to stay
Wi th just rugs and carpets down there on the nud. Whereas,

they could do sonething with it to inprove it and you' re not

clear?

M5. FOTHERA LL: Right, that was raised today and
| don't have an answer. | can get it to the Board if you
li ke.
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VICE CHAIR HART: Do we have any other questions?

M. My?

COMW SSI ONER MAY: No, | think it has cone down to
a simlar question as the previous case having to do with the
ability for any work to be permtted. Clearly, in this
circunstance, there's a need for sone i nmedi ate work to nmake
t he parking spaces better than they are.

And | think that until it is paved in sonme form
you're going to continue to have problens with stuff grow ng
up there and potentially stuff getting up there that's goi ng
to return to its state.

| do think that nmuch of the testinobny that we've
heard fromthe fol ks of opposition is not based on the act ual
zoning relief that's requested here.

| think you can tie sone of it to the issue of
setback from the alley, but if they could neet that
requirenment, if this tax lawwere part of the record | awt hat
surrounds it, | have no doubt that a garage could be built
here and it would be fitting with the rest of the
nei ghbor hood.

And | think people have to keep that in mnd
because that is what the zoning regul ati ons say. You'd have
to nmeet the setback requirenments, but you could build
sonet hi ng there.

If M. Tineo owned this tax ot and rejoined it
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with his record | ot, sonething could be built here and that
may be what happens in the future.

But | think the open question for us nowis whether
anything at all can be done there because if they can't even
pave it, then there's a problem Now, whether the relief
that's requested is the appropriate relief, therelief to be
able to build a garage there, that's a different question.

Then we have to go into the other specific bits of
relief that have been requested, the center I|ine setback
relief in the side yard and things |ike that.

But | think the threshold question is whether
anything can be done here, and that's what |'m nost
interested in hearing about. So, sane kind of situation as
t he | ast one.

| think if we had that piece of information, we
m ght be able to nmake a deci sion.

VI CE CHAI R HART: So, it sounds |like we may be
headed down the sane path in terns of having the Ofice of
Planning -- because really, once they find out the
i nformation fromthe previous case, they will find out the
information fromthis case as well.

But we woul d be able to have this case as a neeting
case and not a hearing case if |I'"mhearing ny fell ow Board
Menbers correctly, and so you wouldn't have to be here,

speaking to the Applicant and all of the parties in
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opposi ti on.

The only piece that | think is a little bit
different here is that we have a couple of parties in
opposition that would also have to be able to give sone
comment on the OP determ nation report. But, yes --

COW SSI ONER MAY:  Parties in opposition would have

VICE CHAIR HART: Yes, and that's the only
difference it seens to ne. So, in the previous case, we had
the case set for a decision on May 9 when M. My is back
with us.

W had the O fice of Planning provide a report by
the 4th of May and the Applicant provide a response on the
7th of May. And so | think the parties in opposition would
al so be providing some coments on the OP report by May 7th.

COWM SSI ONER MAY: So, | think we mght need to
stick wwth a nore stringent tineline here, because while M.
Mol denhauer was willing to work the weekend to get her
response in, I'mnot sure that we can put that burden on the
party in opposition.

VICE CHAIR HART: And | m ght give a coupl e of days
but | think part of this is that we were waiting for DCRA to
be back.

COW SSI ONER  MVAY: What ever the conventions the

zoning adm ni strator has to get to, there has to be sonebody
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el se there who can provide --

VICE CHAIR HART: W should get a decision out of
themin two weeks one way or anot her.

So maybe it's the 1st of My, which is a Tuesday
that we have the OP report, and then we can still have the
7th for the Applicant and for the parties in opposition to
respond to the -- basically alnbst a week that would give
themto respond to the OP report.

COW SSI ONER MAY: Does that work for the parties
I N opposition?

M5. STEVENS: | think so.

VI CE CHAI R HART: Thank you.

CHAIR HILL: So, you're going to, | guess, give us
a suppl enental report of some kind? If you could just kind
of repeat again what your opinion is on obviously, you know,
everything, right?

Because |1'm again going back to your original
report, where | know things have change in terns of how much
-- in ternms of what they originally had proposed. And so if
you could just clarify your position on each one of the
pi eces of requested relief.

And as | said before, | was m ssing the one thing
about the first one, whichis the alley ot -- I'"msorry, the
record lot to the tax I ot, the 303. 3A and B. But anyway, if

you could just clarify that for me, that would be great.
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MS. FOTHERG LL: Sur e.

VICE CHAIR HART: So, M. My, are we clear on the
dates of everything?

MR MOY: Yes, the Staff is. Since you' re asking

VICE CHAIR HART: |If you could just repeat?

MR MOY: O course, so the decision is schedul ed
for May 9th. The Applicant and the opposition parties wl|l
file a response to the OCP supplenental on May 7th, and the
Ofice of Planning will file on May 1st.

VI CE CHAI R HART: Thank you. | think that's it,
the Hearing is closed, if | hadn't said that, except for
these filings that we've just described, and that's it.
Thank you very nuch

MS. STEVENS: Thank you.

VI CE CHAI R HART: Al right, M. My, next case,
pl ease?

MR, MOY: kay, | believe we are going by the next
case application as 19685 of Emma Sarah Davi s, as anmended for
speci al exceptions from the parking requirenents, Subtitle
C, Section 701.5, and wunder the accessory apartnent
regul ations of Subtitle U, section 253.4 to permt an
accessory apartnment in the R 20 and MJ4 Zones at 3238
Reservoir Road N.W, Square 1280, Lots 114 and 835.

VICE CHAIR HART: Thank you, M. My. Good
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af ternoon, could you please introduce yourself and give us
your address?

MR DZI ERZANOWNSKI : Sur e. Mat eusz Dzi er zonowsKki ,
I"'mwith DZ Architecture, it's at 1143rd Street N E., Suite
2181, and |I'm here on behalf of ny client Ms. Emma Sarah
Davi s.

VICE CHAIR HART: Okay, and | think in this case we
were | ooking at the DDOT issue?

MR DZI ERZANOASKI @ Correct.

VICE CHAIR HART: If you could just give us kind of
an update on that? | think we can kind of focus prinmarily
on that.

MR. DZI ERZANOASKI : Absolutely, so last tinme we
were here, after we just voiced our thoughts and opi nions,
obviously, wth the parking, since then we are now in
agreenment with DDOT's report.

| had followed up with a M. Patrick Reed fromthe
DDOT Office whom had formatted the report, and we received
a follow up email from himthat M. My was CCd to with
regards tous fulfilling all the requirenments in the previous
subm ssi on

No addi ti onal information was required with regards
to anything for TDM neasurenent plans or additiona
requi rements for that. So, we as the Applicant are in

agreenent with the process report and unl ess there's, again,
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additional requirenents or conmments fromthe Board, we hope
you can deliberate and grant approval.

VI CE CHAI R HART: Ckay, are there any questions
fromthe Board?

COW SSI ONER MAY: So, just to be clear, by saying
you agree with the report, that neans you're willing to
renove the curb cut?

MR, DZI ERZANOABKI :  Correct.

COW SSI ONER MAY: And elimnate that not quite
| egal parking space?

MR. DZI ERZANOABKI :  Correct.

W did file for the record a TCP plan in addition
just to show at a high | evel the scope and what t he new i deal
| ayout would be, follow ng sonme conversations with DCRA at
a different Technician Menber from DDOT.

COW SSI ONER MAY:  When was that submtted?

MR, DZI ERZANOMSKI : It was filed two days prior to
when the original Hearing was to happen so | believe February

VICE CHAIR HART: This is Exhibit 417?

MR, DZI ERZANOASKI :  Correct, sorry.

COW SSI ONER MAY: Ch, right, okay, | did review
this and | was just alittle bit confused by it because, yes,
the curb cut is clearly going away.

MR. DZI ERZANOABKI :  Correct.
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COW SSI ONER MAY: And you're going to patch the

si dewal k or whatever, but the existing sidewalk's going to
remai n?

MR, DZ|I ERZANOABKI :  Correct.

COW SSI ONER MAY:  And there will be just a paved
pati o?

MR. DZI ERZANOASKI : We woul d do sonet hi ng per neabl e
but yes, it would remain a paved road.

COW SSI ONER MAY:  Ckay, and the curb goes back in?

MR DZI ERZANOWSKI :  Correct, we would match what's
exi sti ng.

COW SSI ONER  MAY: What is existing, is it
concrete?

MR, DZI ERZANOABKI : There's existing concrete.

VI CE CHAI R HART: (Okay, any ot her questions for the
Applicant? | don't knowif |I've gone through it, but |I m ght
as well as do the rest of it.

| think we've actually heard from the Ofice of
Pl anning already for this, and just to make sure, is there
anybody fromthe ANC that's here for the case? Anybody in
support of the case wi sh to speak? Anybody in opposition?

kay, do you have any final comments that you'd
i ke to make?

MR, DZI ERZANOABKI :  No, | appreciate your tine,

VICE CHAIR HART: Thank you. So, to get back to
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the Board, 1'll close the record.

After reviewng the record and listening to the
testinmony fromthe Applicant, | would be in support of the
application. I think they've provided the sufficient
information for ne to be able to grant the relief, and didn't
have much nore to say about it.

Il wasn't sure if we really needed to do the
conditions since they actually provided the information
showi ng they were going to do that, but that they're actually
going to close the existing curb and restore the curb and
gutter.

But 1'Il leave that to our Board Menbers if you
want to --

COW SSI ONER NMAY: Yes, | think it's worth it to
have it witten in the order.

VICE CHAIR HART: Either way is fine with ne.

So, not hearing any other comments, | will nmake a
-- so, | make a notion to approve Application 19685 of Enm
Sar ah Davi s as anended pursuant to 11 DCMR Subtitl e X Chapter
9 for special exceptions from the parking requirenents of
Subtitle C, 701.5, and wunder the accessory apartnent
regul ations of Subtitle U 253.4 to pernmt an accessory
apartnment in the R-20 and MJ4 Zones in premses 3238
Reservoir Road N.W, Square 1280, Lot 114 and 835.

And with the conditions that the Applicant close
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the existing curb cut, restore curb and gutter consistent
with the existing conditions, and the Applicant renove the
exi sting and inpervious surface in public space. And do |
have a second?

CHAIR HI LL: Second.

VICE CHAIR HART: Al those in favor say aye.

(Chorus of aye.)

VI CE CHAI R HART: Any opposed? The notion carries.
M. My?

MR, MOY: Staff would record the vote is 4-0-1.
This is on the notion of Vice Chair Hart to approve the
application for the relief along with the two conditions as
cited.

Seconding the notion, Chairman Hill, also in
support M. Peter My, Lorna John. No ot her Board Menber
present, notion carries.

VI CE CHAIR HART: And summary order?

MR, MOY: Yes, sir.

VI CE CHAI R HART: Thank you.

MR. DZI ERZANOABKI :  Thank you.

VICE CHAIR HART: Yes, sir. So, we can go to the
next case, M. My, when you're ready.

MR MOY: Al right, if we could have parties to
the table to Case Application 19687 of D.C. Jewi sh Conmunity

Center for an area variance fromthe FAR floor area ratio
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requi renents, Subtitle G Section 602.1.

This would nodernize and expand the existing
community center in the RA-8 and MJF 15 Zone. This is at 1529
16th Street N.W, Square 194, Lot 113.

MR MOY: Al right, I believe --

VI CE CHAI R HART: W'll wait for a mnute for him

to cone.

CHAIR HI LL: Yes, because the order that --

VI CE CHAI R HART: Let's just nove forward, M.
Chairman. |If you could introduce yoursel ves, please?

MS. M LANOVI CH: Good afternoon, Jam M| anovich
with Wel | s and Associ ates, Transportation Consultant for the
pr oj ect .

MR, GAON: Joe Gaon of Holland and Kni ght, Counsel
for the Applicant.

MR QUI JANC Tomas Quijano, Perkins Eastnan,
architect.

M5. ZAWATSKY: Carol Zawatsky, CEO for the DC JCC.

VICE CHAIR HART: kay, it looks like -- M.
Quijano, | don't think you're in our expert book. D d you
go in front of the BZA before?

MR, QUIJANO No.

VICE CHAIR HART: |Is your resune in with --

MR QU JANO | believe it is.

MR. GAON: Yes, 37D.
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VI CE CHAI R HART: (kay, give ne a second. GCkay, Sso

| didn't have any questions about this. | don't knowif any
of ny Board Menbers have?

COW SSI ONER MAY: | just have one, and this is a
general Perkins Eastman thing | think. There are no dates,
right, on your resune? How |ong have you been practicing in
this firnf

When was your |icense issued, any of that stuff?

MR. QUIJANO. License was issued in 2008; |'ve been
practicing since 1994.

COWM SSI ONER  MAY: | see 20 years of design and
producti on experience. It's helpful to have this infornmation
because it's not easy to find, including even the nane of the
firm There's not a letterhead or things like that.

So, this is a one-tine deal because now you're in
t he book, we don't need to go through this again, but you
m ght want to pass word back to the marketing people that
wor ked on these. |'msure you' ve got a whole fleet of them

MR QU JANO W have one here; we have anot her one

here.

COMM SSI ONER MAY:  Ch, good.

MR, QU JANO W' re everywhere.

COMM SSI ONER MAY: | know you are. M. Gaon has
been accepted to our book, and so I'Il leave it to you to do

your presentation.
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MR. GAON: Good afternoon, Menbers of the Board, ny

name i s Joe Gaon with the law firmHol l and and Knight. | am
j oined today by Carol Zawatsky, DC JCC, Tonmas Quijano of
Per ki ns East man, and Jam M | anovi ch of Wel | s and Associ at es.

W are here today to request a variance from the
FAR requirenents to nodernize and expand the existing
building on the site. As you're aware, the JCC is a
nonprofit organi zati on.

They' ve been located at the site since 1994. W
are happy to rest on the record and just take questions that
you may have.

VI CE CHAIR HART: Do we have any questions for the
Appl i cant ?

COMM SSI ONER MAY: | have one question. So, DDOT' s
support had sonme conditions on it. Have you agreed to those
condi ti ons?

M5. M LANOVICH W have agreed to two of the three
condi ti ons. And on the third condition, we believe we've
reached a conprom se with DDOT.

The third condition, DDOT requested that we provide
ei ght 1 ong-termbicycl e parki ng spaces that shelter bicycles
fromthe weather. And we believe, like | said, that we've
reached a conprom se given that we're not required to provide
| ong-term bi ke parking in accordance with Section 802. 6.

The issue is that we explored |ocations within the
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building as well as we also |ooked at providing enclosed
shelters outside of the building.

There was sone security concerns wth that, and
space inside the buildingis limted as well as the only at-
grade interest we would have for bicycles, they would be
required to go through the netal detectors in the security
system

So, what we agreed to do is to replace the existing
serpentine bike rack that's | ocated outside of the building
with current best practices which, are the inverted U bike
racks.

And then we would al so expand the capacity of the
out door bi ke racks, and we would work with DDOT to determ ne
what the appropriate nunber is through the public space
Committ ee process.

| did have a conversation with Patrick Reed at DDOT
regarding this, and | have an email | can submt for the
record if you would Iike, sunmarizing that conversati on.

In a nutshell, he indicated they would still prefer
some nunber of indoor bike parking spaces but if after
coordinating with the project teamand t he project architect,
we were not able to find room for those additional indoor
bi ke parking spaces, they wuld be anenable to the
conprom sed sol ution

COMM SSI ONER MAY: Ckay, so how many spaces are you
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trying to get outside of the building with the inverted use?

M5. M LANOVI CH: So, we did not specify a nunber
wi th DDOT; DDOT preferred to discuss that and determ ne how
many we coul d actually fit in public space when we go t hrough
t hat public space process.

COW SSI ONER MAY:  kay, so you woul d be okay if we
granted approval that would include the requirenent that you
devel oped, the pickup and drop-off plan wth DDOT' s approval,
and that when you're followng approval, the fornmal
assessnent would be done to determ ne whether adjustnents
shoul d be made in the 15-m nute parki ng zone and queue in the
pi ckup and drop-off plan?

MR. GAON: That's correct.

COW SSI ONER MAY:  Ckay.

VI CE CHAI R HART: Any other questions for the
Applicant? And this site, | was | ooking at the DDOT report,
there are already 14 short-termbi ke parking spaces outsi de?

MS. M LANOVICH: VYes, | believe that is the correct
nunber .

VICE CHAIR HART: Ckay, | think we can turn to the
O fice of Planning?

VB. FOTHERG LL: Good afternoon, l[''m Anne
Fothergill with the Ofice of Planning and we rest on the
record in support of the variance relief and |'m happy to

t ake any questi ons.
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VI CE CHAIR HART: Do we have any questions for the

O fice of Planning? M. Gaon, do you have any questions for
the O fice of Planning?

MR. GAON: | do not.

VI CE CHAIR HART: Okay, noving right along, is the
ANC present? s there anyone here wishing to speak in
opposi tion? Anyone here wi shing to speak i n support? Seeing
no hands raised and no one noving, back to you, M. Gaon.
Do you have any cl osing?

MR, GAON: Just one additional thing | would Iike
to add, we request flexibility on the exterior design just
to respond to any comments that we nay get fromHPRB in the
permtting process. So, that's all.

VI CE CHAI R HART: So, that's a condition that
you' re asking for?

MR GAON: Yes, that's correct.

VICE CHAI R HART: It always nekes ne Kkind of
cauti ous when you're asking for flexibility because |I' m not
exactly sure how much that we're tal king about. | don't
know, any thoughts?

COW SSI ONER MAY: M. Chairman, if | could, so in
circunstances like this where we know that they have sone
| evel of approval already froma certain division and they
may need to go through nore review.

They're not I|ikely to wind up having to nmake
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changes that woul d change the zoning relief, and if they did,
t hey woul d have to cone back here. So, | think they're going
totry to find a solution that wouldn't require that.

And | don't think there's any aspect of the design
In this circunstance -- and this can happen -- but in this
circunstance, | don't think there's any aspect of the design
that actually works to mtigate any of the requested zoning
relief.

So, it's not like the design really matters that
much in terns of the zoning relief.

VICE CHAIR HART: Yes, | guess it's nore |ike why
are we having to do it if they -- because |'m not even
exactly sure how -- it seens like it would be so broad that
it would be --

MR, GAON: So, we're required to construct the
plans as they are in the record. So, if the architect wanted
to change a material because at the tinme they couldn't get
that material to do the construction, they would have to go
back to HPRB and get approval for those materials.

We're not | ooking to change the footprint of the
buil ding in any way, shape, or form it's just with respect
to exterior design of the building.

VICE CHAIR HART: So, | don't have a strong -- one
way or the other. | just was trying to see if we could

narrow t hat down.
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CHAIR HILL: I don't have a problem as

Comm ssi oner May just nentioned, in this case in terns of
where they're asking for it, but | am kind of curious.

Later, talking with OAG this happened | ast week or
t he week before, whatever it was, and we do have often tines
Appl i cants request for flexibility.

And sonetinmes we ask for greater specificity in
their request, and perhaps we can work wth OAG to kind of
figure out what |anguage is -- | nean, everyone understands
what they're trying to ask for but at sone point, it's |like
we as a Board | think get confused as to how drastically
things can change in terns of that, when we approve for
flexibility.

But in this case, M. Vice Chair, | don't have any
issues with allowing flexibility as required by HPRB.

VI CE CHAI R HART: That's fine. So, | will close
the record now, and it seens |like we've already had sone
di scussi on, but does the Board have any ot her di scussi on t hat
they'd like to provide now? Yes, no?

So, after reviewing the record, | find that I would
be able to support the application. | do agree with the
Ofice of Planning's report, their recomrendation to grant
the relief, and would be able to support it nyself.

| didn't have nmuch nore to say with regards to the

conditions. | don't have an issue with having the | guess
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now three conditions, the first two that M. May read earlier
and then the other condition, whichis to allowthe Applicant
flexibility wwth materials as they go through to HPRB.

And hearing no other comments, | would neke a
notion to approve Application 19687 of D.C. Jew sh Community
Center, pursuant to DCVR Subtitle X, Chapter 10, for an area
variance fromthe floor area ratio requirenents of Subtitle
G Section 602.1, to noderni ze and expand exi sting community
center in the RA-8 and MJ 15 zones at prem ses 1529 16th
Street NNW (Square 194, Lot 113).

Do | have a second?

MEMBER JOHN:  Second.

VICE CHAIR HART: All in favor, say aye.

COMM SSI ONER MAY: |'msorry, | do one to rai se one
other thing, a very inportant point. So, we are going to
have the two DDOT conditions?

VI CE CHAI R HART: Yes.

COMM SSI ONER MAY:  And then on that note, as you're
wor ki ng t hrough the issues on the bi ke parking, | would just
encour age you be as aggressive as possible, and if you don't
wor k t hrough sonme of these things now, it's going to cone to
you t hrough your nenbers and your visitors.

So, you're going to have acconmpdat e nore and nore,
not to nention the fact that there are going to be dockl ess

bi kes laying all over the place, too. W haven't figured
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that one out yet. That's all.

VICE CHAIR HART: Thank you. All those in favor
say aye?

(Chorus of aye.)

VI CE CHAI R HART: Any opposed? The notion carries.
M. My?

MR MOY: Staff would record the vote as 4 to O to
1 onthe notion of Vice Chair Hart to approve the application
for the relief requested, as well as three conditions
proposed by DDOT, one proffered by the Applicant.

The notion is seconded by Ms. Lorna John; also in
support, M. Peter May, Chair Hill. No other Board Menbers
present, the notion carries.

MR, GAON. Just a sunmary order? You usually say
it, sorry.

VICE CHAIR HART: | usually say it after he's given
t hat .

MR, GAON: | apol ogi ze.

VI CE CHAIR HART: Thank you, M. Gaon --

MR GAON: Alittle late and a little early.

VICE CHAIR HART: -- for a little levity. As the
Appl i cant has request, M. My, can we do a sunmary order?

MR. MOY: \hatever the Board desires.

VI CE CHAI R HART: | think we can do a sumary

order, thanks. Moving right along, M. My, the next case,
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whi ch | have as 19699 of 1800 Newton Street.

MR MOY: Ckay, 19699 of 1800 Newton Street, NE
LLC. Speci al exceptions under the nonconform ng use
requi renents of Subtitle C, Section 204.9, and under Subtitle
C, Section 703. This is fromthe parking requirenents for
an expansi on or change of use of Subtitle C, Section 705.

This would convert two existing comercial spaces
to two residential units in the existing building in our R1B
Zone at prem ses 1800 Newton Street N E. (Square 4203, Lot
191).

VICE CHAIR HART: Thank you, M. My. Could you
pl ease i ntroduce yoursel ves?

MS. OLSON: Hi, good afternoon, ny nanme is Kate
A son with the law firmof G eenstein, DeLornme & Luchs.

VI CE CHAIR HART: You have to push the button.

MR. BRESLI N: |'ve been here | ong enough to know
that. Joseph Breslin, 1314 Rhode |Island Avenue, N W,
Washi ngton D. C., 20005.

VICE CHAIR HART: And just to be clear, have you
all been sworn in earlier?

MR. BRESLIN.  Yes.

VI CE CHAIR HART: | know you' ve probably been here
for a while but |I have to ask. And you may present your
case.

MS. OLSON: Excel |l ent, thank you. As you know,
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this is a case requesting special exception relief from
Subtitle C, Section 204.9, nonconform ng uses, and Subtitle
C, Section 705, m ninmum parking requirenents.

The property is zoned RIB, and it consists of a
corner ot wwth an area of 3675 square feet and is |ocated
on the N.E. corner of the intersection of Newton and 18th
Street. There's a 16-foot public alley to the rear and we're
directly across from the public school, the John Burrows
el ementary school .

As you'll see by the PowerPoint, it's a two-story
exi sting sem -detached buil ding on a property that was built
in the 1920s, and due to the size and placenent of the
bui l di ng on the property, parking has never been provided.

The buil ding has been used for a m x of comrerci al
and apartnent uses since it was built in the 1920s, pre-50-
year reqgul ations. The building has been -- there have been
many, many, many C of Os at this property over the years.

W' ve included a list going back as early as 1978
in all different types of uses including apartnment houses,
nunber of commercial uses on the first floor. There have
al so been BZA orders with this property that have granted
speci al exception relief going from one non-conformng use
t o anot her non-conform ng use throughout the years.

Since both commercial and apartnment house uses are

non- conform ng because they're built in an RLB zone which
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doesn't allow either one of these uses, they're there for
gr andf at her uses.

The Applicant is proposing to convert the two non-
conform ng commercial units onthe first floor into two non-
conform ng apartnent units, which is allowed as you know, by
the BZA w th approval.

So, by converting the two existing conmercial units
on the first floor, it'll result in an eight-unit apartnent
bui l ding. | just want to enphasize that there's no expansi on
of the existing building envel ope or gross floor area, no
exterior renovation, and there's no opposition in this case.

W nmet with the ANC on February 28th, and they
voted 5-0-0 in support. | am happy to go through our
requested relief or stand on the record as you request.

VICE CHAIR HART: | don't necessarily need you to
go through that, but | don't know if ny other Board Menbers
woul d li ke to hear sonething?

COMM SSI ONER MAY: | just have a question. The ANC
report had recommended or requested that one of the units be
an inclusionary zoning unit.

So do you want to respond to that request?

MS. OLSON: Sure, actually, the report issued was
that they voted 5-0-0 in favor, and they acknow edged at the
neeting that 1Z wasn't required and it was sort of after the

fact. | think it states: Al though not required, ANC
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constituents would like one of its units to be in |Z or ADU
unit.

This apartnent building is less than ten units,
It's eight units. And the existing six units at the property
are already rent-controlled wunits. It would be very
difficult for the Applicant to provide an I Z unit, which is
not required.

COW SSI ONER  MAY: Ckay, and then the DDOT
condi tions?

M5. OLSON: DDOT had requested -- are you referring
to the bicycle parking spaces?

COMM SSI ONER MAY:  Three |l ong term bi cycl e spaces,
and renove the trash contai ner from public space.

MS. OLSON: So, the bicycle spaces, the bike
requi rement, once space for each three dwelling units for
| ong-t er m spaces.

The project is converting two commercial units into
two residential units, and the m ni num bi ke parki ng required
shoul d be cal cul ated based on the entire gross floor area
added.

So, | think in the DDOT report, it seened |like they
were sort of acknowl edging the fact that this product
actually only requires at the npbst one, but they were
requesting three.

The Applicant is not doing a gut rehab of this
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property, and in order to provide three, which is in excess
of the requirenent -- the Applicant could actually respond
to this -- but it's nmy understanding that the one |aundry
area that serves the entire building would actually have to
be taken out to provide those three internal.

Because as you know, there are the regqgulations
about the size and the placenent of interior long-term
bi cycl e spaces. So, it would be difficult, since it's not
a gut rehab of the entire building, to provide those.

COW SSI ONER MAY: The answer is no, you're not
going to do it, you can't do it?

M5. COLSON: Correct.

COMM SSI ONER  MVAY: So, what are you going to do
when your tenants want to park their bikes permanently?
They're just going to carry theminto their apartnments? |Is
t hat what they do now?

MR, BRESLIN: Honestly, yes, and | usual |y woul dn't
have an issue with that. As was nentioned, we could do it,
but it would involve taking the laundry area out, which is
| ocated on the first floor.

Then, | think if | took a survey of future tenants,
t hey m ght want | aundry inside the buil di ng nore than perhaps
bi ke spots.

COMM SSI ONER  MAY: They also mght want them in

their apartnents. Wuld you do that for themif they said
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t hat ?

MR, BRESLIN. Laundry?

COW SSI ONER MAY:  Yes.

MR, BRESLI N: |'"'m open to it in the future for
sure.

COW SSI ONER MAY: |'m just saying indoor parking

for bikes is areally, really good idea, and it's going to
becone nore and nore inportant over tine.

And |"'mnot going to put ny foot down and say it's
going to be required --

MR. BRESLI N: Especially with the scooters | see
ever ywher e t oo.

COW SSI ONER MAY: Well, there's all that, right,
and it's not great carrying your bi ke in because npost peopl e
don't carry themin and they roll themin and you' ve got the
common areas that are nessy and all that sort of stuff.

So, it would be good if there was a way to do that.
What about the dunpster?

MR, BRESLI N: It's the simlar situation as the
bi kes. W could accommpdate it inside but the nost |ogical
pl ace would be in the laundry area.

COWM SS|I ONER MAY: kay, so | think that is a
probl em you have to solve for themregardl ess of the zoning
relief. So, | think you need to figure out how to do that

because you're not allowed to just keep your dunpster in
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public space in an alley, right?

MR, BRESLIN. That's correct, yes, and we -- do you
want to go ahead?

M5. COLSON: And actually, the Google shot that is
I ncl uded shows a dunpster in the alley and | apol ogi ze, that
Googl e shot is a little outdated.

So, since the Applicant has purchased the property,
that is no longer actually in the alley, which | ooks like it
was really right in the alley before. [It's now |l ocated on
the side along Newton Street in that grassy area.

COWMM SSI ONER MAY: | "'msorry, what are you | ooking
at? What Exhibit are you | ooking at?

M5. OLSON: So, even the first page of vyour
Power Poi nt | handed out, that just shows the side there al ong
Newton Street. So, presently, the trash cans are |l ocated in
t hat side area.

MR. BRESLIN. And that dunpster was owned by the
previ ous owner, we have the roll-away plastic cans that we
just keep on the grassy area.

COMM SSI ONER MAY:  (kay, but that's also a public
space, right?

M5. COLSON:  Yes.

COW SS|I ONER MAY: So, | don't know, it's just
sonet hing you' re going to have to work out with DDOT because

do you have any land that is not building?
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Ri ght, so then you'd have to put them sonewhere,
your roll-away dunpsters, in the building and then roll them
out on the day of collection. So, | assune you have a
private service, right?

CHAIR H LL: Can't they just go in the yard there?
| don't understand.

COW SSI ONER MAY: They can't because it's public
space.

MR, BRESLI N: Yes, it appears to be the yard
associated with the building, but technically it is public
space.

COW SSI ONER MAY: But if this were a house, you
could leave it in your front yard because the city i ssues the
trash cans and doesn't give you a place to put them
necessarily.

It is a problemfor you, it is not necessarily a
probl em for zoning, although it could have been sonething
that you solve with sone space within the building. But I
don't know that we necessarily even need to see that or know
that. This is really just about reusing the commercial space
for apartnent use instead.

So, you're going to have to figure that out because
"' msure that your neighbors are not going to be happy about
having your plastic roll-aways in the yard next to their

porch. And the people in the building shouldn't want that
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ei t her.

And of course DDOT is not going to really want you
-- | don't know how nuch they enforce it, but they're not
going to want it in any public space, front yards or the
all ey.

VI CE CHAI R HART: Thank you. Any other questions?
O fice of Planning?

MR MORDFI N: Good afternoon, |I'm Steven Mrdfin,
and the Ofice of Planning supports this application and
stands on the record, and is available for any questions.
Thank you.

VICE CHAIR HART: Any questions for the Ofice of
Pl anni ng?

MS. OLSON: No.

VI CE CHAI R HART: Thank you, M. Mordfin, a very
easy case there. So, is the ANC here? Anyone here in
support of the application? Anyone here in opposition?

Seeing no one, Ms. O son, do you have any fina
comrents -- closing coments?

M5. CLSON: No, thank you.

VICE CHAIR HART: Gkay, I'll close the record. I
maybe need a break. |s the Board ready to deliberate? And
| can start. The case is for a special exception for a non-
conform ng use to anot her non-conform ng use i n parki ng space

requiremnents.
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The OP report reconmends  approval of t he
application, stating the Applicant neets all the requirenents
under Subtitle C, 204.9. | would agree with this as well.

The OP report also states that the Applicant neets
their requirenents under Subtitle C, 703.2, as there is no
space to add the parking spaces on the property. DDOT noted
that there is no TDM plan required, but they did require a
coupl e of conditions.

After having the discussion a few mnutes ago
regarding not being able to provide the parking spaces,
bi cycl e parki ng spaces i ndoors and the discussion about the
trash containers, | think that it sounds |like you' re going
to need to continue to work on that concern.

So, does the Board have any other discussion about
the conditions or any discussion about the case?

Al right, okay, so hearing that, | wll nake a
notion to approve Application Nunmber 19699 of 1800 New on
Street, N.E. LLC pursuant to 11 DCVR Subtitle X, Chapter 9,
for special exceptions under the nonconform ng use
requi rements of Subtitle C, Section 204.9, and under Subtitle
C, Section 703 fromthe parking requirenments for an expansi on
or change of use of Subtitle C, Section 705, to convert two
exi sting conmercial spaces into two residential units in an
existing building in the R 1-B Zone at prenises 1800 Newt on

Street N.E. (Square 4202, Lot 191).
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Do | have a second?

COW SSI ONER MAY:  Second.

VICE CHAIR HART: AlIl those in favor say aye?

(Chorus of aye.)

VI CE CHAI R HART: Any opposed? The notion carries
w th the Board.

MR, MOY: Staff would record the vote as 4-0-1.
This is on the notion of Vice Chair Hart to approve the
application. | think | heard in the notion the two DDOT
condi tions?

COW SSI ONER MAY:  No, | think --

VICE CHAIR HART: The first one, no. Actually I'm
not even sure either one of themw |l be able to do so.

MR, MOY: That's fine, | understand.

VICE CHAIR HART: So, thank you for the
clarification.

MR, MOY: Second notion is M. Peter May, also in
support Chairman Hill, M. Lorna John. W have no ot her
Menbers participating today. The notion carries.

VI CE CHAI R HART: Sumrary order?

MR, MOY: Thank you.

M5. COLSON: Thank you.

VI CE CHAI R HART: Thank you.

VICE CHAIR HART: All right, M. My, you can -- can

you call the next case, please?
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MR MOY:  Thank vyou, M. Vice Chair. My

understanding is that there's little swtch up, and the next
case Application is Nunmber 19703 of the Capitol Hill Day
School. This Applicationis captioned advertised for speci al
exception under the use provisions of Subtitle U, Section
320.1(a) and Subtitle U, Section 203.1(l), to permt a
private school use on the second floor of an existing office
building in the RF-3 Zone at premses 218 D Street, S.E
This is Square 763, Lot 2.

VICE CHAIR HART: Thank vyou, M. My. Good
afternoon. Good after |ate noon. Pl ease, if you could --
i f you could introduce yoursel ves.

M5. BLOOWFI ELD: Good after -- |ate afternoon Board
Menbers. M nane is Jessica Bloonfield with the | aw firm of
Hol | and and Kni ght.

MR, GRAY: |'m Jason Gay, head of Capitol Day
School .

M5. NEERIEMER: |I'm Ann Neerienmer wth Perkins
East man D. C.

MR. FREEMAN: Kyrus Freenman, Holland and Kni ght.

VICE CHAIR HART: So | will leave you to a -- your
present ati on.

M5. BLOOVFI ELD: Great. So we -- we're here seeking
speci al exceptionrelief to allowa private school use in the

RF-3 District at 218 D Street, S.E. The record is full of
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support. We have support fromthe O fice of Planning. They
I ndi cated three conditions in their report, which we agree
to. W also have support fromDDOT as well as fromthe ANC
So we -- we believe that the pleadings in our case record set
forth how we neet the special exception standard of relief,
whi ch we can go through if you'd like. But we would prefer
to rest on the record and respond to any questions that the
Board may have.

VICE CHAIR HART: So does the Board have any
gquestions? Yes, M. My.

COMM SSI ONER  MAY: Yes, so were you actually
proffering an expert in this or not? You're not going to
bot her ?

M5. BLOOWFI ELD: We're not going to bother, unless
you'd like us to.

COWMM SSI ONER MAY: No, but | just, you know, | think
you heard nme talking before about the Perkins Eastman
resunes.

MS. BLOOVFI ELD: W heard, and we do not proffer her
as an expert, but maybe in the future, and we'll take a | ook
at her resune --

COW SSI ONER MAY: Yes, that's fine.

MS. BLOOVFI ELD: -- and nake sure it's -- it's ready
to go.

COW SSI ONER MAY: Just make it easier to read for,
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you know, those of us who have too nuch to read. Thank you.

VI CE CHAI R HART: Ckay. No ot her questions, the
O fice of Planning.

M5. THOVAS: Good eveni ng, M. Chairman, nenbers of
the Board. | wll rest on the record of ny report, and I'1]I
be happy to take any questions. Thank you.

VICE CHAIR HART: The only question that | had was
the last condition which has to do with the parking is going
to be at another site. It seens alittle bit off our -- the
third condition which says all event parking for this
| ocation shall be at the main canpus at 21, excuse ne, 210
South Carolina Avenue. |t just seens like we're --

M5. THOMAS: |Is that the wong address?

VICE CHAIR HART: Is that the right -- not that it's
the wong address, |'m just saying that it's -- it's a
di fferent address than the actual school itself.

MR, THOVAS:. Yes, because the nmain canpus is three
bl ocks south of that, and that's where they have their
parking. The site doesn't acconmopdate parking for them

VICE CHAIR HART: | guess it's not that | don't
understand that's where they have a site, |'m just saying
that we're -- we're incorporating another siteintothis, you
know, into this -- this condition. It just seened a little
odd to nme that's all. | don't know if the other Board

menbers have any concerns about any of the conditions, but
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that was the --

CHAIR HI LL: Well | guess what you're speaking tois
that from-- fromdiscussions with QAG it seened as though
we weren't able to apply that condition because it was goi ng
to be a condition on another property. That was the -- the
di scussion and the concern. Wuld the Ofice of Planning
agree with that?

M5. THOVAS: | would agree if there's a concern with

that. W don't have any issues with that --

CHAIR HI LL: -- Ckay, --
M5. THOMAS: -- it can be taken off.
CHAIR HILL: -- so then | would drop that condition

t hen, --

M5. THOVAS: kay.

CHAIR HILL: -- because it is to another -- to your
point it is a non-property.

VI CE CHAI R HART: Thank you for -- for that Chairman
Hill. Does the Applicant have any questions for the Ofice
of Pl anni ng?

M5. BLOOVFI ELD: W do not, thank you.

VICE CHAIR HART: Is the ANC here?

(No audi bl e response.)

VICE CHAIR HART: Is anyone here in support of the
Application?

(No audi bl e response.)
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VI CE CHAI R HART: Anyone here in opposition?

(No audi bl e response.)

VICE CHAIR HART: | see no hands raised and no one
noving forward. M. Bloonfield, do you have a closing that
you' d like to --

MS5. BLOOWFI ELD: No, we would just respectfully ask
that the Board support this Application. Thank you.

VICE CHAIR HART: kay. Thank you. Il wll close
the hearing. |s the Board ready to deli berate?

MEMBER JOHN:  Yes.

VICE CHAIR HART: Ckay. | can start the -- after
hearing the testinony -- limted testinony, and revi ewi ng t he
-- the full record, | wuld be able to support the
Application. | do agree with the Ofice of Planning report

t hat describes how the Applicant neets a criteria for the
relief for the special exception being sought by the
Applicant to locate a private school in a -- in an office
building in a, excuse nme, in an RF-3 Zone.

| don't have an issue with the two conditions, the
first being the hours of school operation shall not -- just
one small change, the hours of school operation shall not
exceed 8:00 a.m to 6:00 p.m And then the total nunber of
students at the location shall not exceed 90 students at any
one tinme. And | didn't know if the Board nenbers had any

ot her corments they'd |like to nmake. Hearing none, |I'll make
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a notion to approve Application Nunmber 19703 of Capitol Hil
Day School .

COW SSI ONER MAY: Second.

VI CE CHAIR HART: kay. Thank you, M. May. I
won't read the rest of it. It's been seconded. I wi ||
finish though. Pursuant to 11 DCVR Subtitle X, Chapter 9,
for a special exception under the use provisions of Subtitle
U, 301, excuse ne, 320.1(A), and Subtitle U 203.1(l), to
permt a private school use on the second floor of an
existing office building in an RF-3 Zone at prem ses 218 D
Street, S.E., Square 763, Lot 2. |'ve heard a second al ready
fromM. May. Al those in favor say aye.

(Chorus of aye.)

VI CE CHAI R HART: Any opposed?

(No audi bl e response.)

VI CE CHAI R HART: The notion carries, M. My.

MR MOY: It's time for record the votes. That's
four to zero to one. That's on a notion of Vice Chair Hart
to approve the Application with the two conditions deci ded.
Second the notion M. Peter May. Also in support Chairnman
Hll, M. Lorna John. No ot her Board nenber partici pated
today. Mbdtion carries.

VICE CHAIR HART: A sunmary order and we are
i ncluding the two conditions, correct, M. My?

MR, MOY: Yes, yes. Yes, sir.
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VI CE CHAI R HART: Thank you very nuch.

| think the next case is 19697, M. My.

MR MOY: Ckay. That woul d be case nunmber 19697 of
Arkadi Gerney and Nancy Meakem | Dbelieve. Capti on
advertised for special exceptions under Subtitle D, Section
5201 fromthe rear yard requirenents of Subtitle D, Section
306.1. This would construct a rear addition to an existing
one-famly dwelling R1-A Zone at 4220 Fordham Road, N W,
Square 1481, Lot 3.

VICE CHAIR HART: Thank you, M. My. Wel cone.
Good afternoon.

MR, FOALKES: Thank you.

VI CE CHAI R HART: If you could introduce yoursel ves,

and -- introduce yourself, and pl ease give your address.
MR, FOALKES: Sure. V.W Fow kes. |'mrepresenting
the clients, the homeowners. My office address is 1711

Connecti cut Avenue, Suite Nunber 204.

VICE CHAIR HART: |I'm sorry, you say Fow kes?

MR. FOWNLKES: Fow kes, correct.

VICE CHAIR HART: It's a great nane. Just sayi ng.
Thank you. So if you could just give us a brief --

MR, FOALKES: Sure.

VICE CHAIR HART: -- presentation of the case.

MR, FOALKES: Sure. The house currently has a sun

porch on the back of it. Because of the diagonal nature of
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the rear property line, the 25 foot rear set back clips the
sun porch in the back as it exists now W're looking to
w den the sun porch. That is we're going to extend it
| aterally, not push it back toward the rear property line,
but towards the side property line. But in so doing we are
continuing the existing nonconformty, and exacerbating it
slightly. 1I1t's just one story. W've shown the designs to
all the neighbors. W've gotten letters of no objection from
all of them and we had not objection fromthe ANC.

VICE CHAIR HART: Ckay. Any questions for M.
Fow kes -- Fow kes, excuse ne?

(No audi bl e response.)

VI CE CHAI R HART: Ckay, the O fice of Pl anning.

VS. FOTHERG LL: Good aft er noon, l''m Anne
Fothergill, and we rest on the record in support of the
Application, and |I'm happy to take any questions.

VICE CHAIR HART: kay. Any questions for the
O fice of Planning?

MR, FOALKES: No.

VICE CHAIR HART: Any questions for the Ofice of
Pl anni ng? | was asking themand you, but that's fine. GCkay,
anyone fromthe ANC here?

(No audi bl e response.)

VICE CHAIR HART: Anyone wshing to speak in

support?
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(No audi bl e response.)

VICE CHAIR HART: Anyone wshing to speak in
opposi tion?

(No audi bl e response.)

VI CE CHAIR HART: No one has cone up. Do you have
a final closing statenent that you'd |Iike to nake?

MR. FOALKES: | have not hing additional.

VICE CHAIR HART: Ckay. | will close the hearing,
and |'Il bring it back to the Board. | can start. Again,
| do feel that the Applicant -- that this is a fairly
straightforward case, fairly nodest proposal. And | would

agree with the Ofice of Planning report and the ANC that
this Application should be granted, because you've provided
sufficient information describing how you neet the speci al
exception criteria for your rear yard relief, an addition to
a nonconform ng structure. So -- and, you know, you've
provided information on how the project would not unduly
affect the light and air of neighboring property, and it
woul d not unduly conproni se the privacy or use of nei ghboring
properties as well. And | would be in support of the
Application. Anyone el se want to opi ne?

MEMBER JOHN. M. Vice Chairnman, | al so approve the
-- would support the Application. It is a very nodest
limtation on the rear yard requirenent. From what's

existing now. And | believe that says Applicant has net the
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burden of proof for a special exception for an addition to
a principal dwelling unit under Subtitle D 5201.

VICE CHAIR HART: kay. Wuld you like to make a

noti on?

MEMBER JOHN: No.

(Laughter.)

VI CE CHAIR HART: kay. So hearing that you do not
want to nake a notion, |'lIl nake the notion to approve nunber

-- Application Nunber 19697 of Arkadi Gerney and Nancy Meakem
as anmended pursuant to 11 DCMR Subtitle X, Chapter 9, for a
speci al exception under Subtitle D, 5201 fromthe rear yard
requi rements of Subtitle D, 306.1 and the nonconform ng
structure requirenents of Subtitle C, 202.2, to construct a
rear addition to an existing one-famly dwelling in an R1-A
Zone, the prem ses 4220 Fordham Road N. W, Square 1481, Lot
3. Do | have a second?

CHAI R HI LL: Second.

VI CE CHAIR HART: Hearing the second, all those in
favor say aye.

(Chorus of aye.)

VI CE CHAI R HART: Any opposed?

(No audi bl e response.)

VI CE CHAIR HART: Modtion carried, M. My.

MR MOY: Staff would record vote as four zero to

one. This is on the notion of Vice Chair Hart to approve the
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Application for the relief requested. Seconded notion
Chairman Hill. Al'so in support M. Peter My, M. Lorna

John. Wth no other Board Menber participating the notion

passes.

VI CE CHAIR HART: A sunmary order, M. My.

MR MOY: Thank you.

VI CE CHAI R HART: Thank you. Thanks. Mbving right
al ong.

MR MOY: The next case Application, if | have
parties to the table, to 19698 of Richard Hall. This i1s

captioned advertise for a special exception, under Subtitle
D, Section 5201 fromthe rear yard requirenments of Subtitle
D, Section 1206. 2, and the non-conformng structure
requi rements of Subtitle C, Section 202.2(b). This woul d
construct second floor rare addition in our R-20 Zone at
prem ses 1959 39th Street, N.W, Square 1310, and | believe
there was a typo in the caption. And it should be read as
Lot 77.

VI CE CHAI R HART: Instead of Lot 33.

MR, MOY: That's correct, sir.

VI CE CHAI R HART: Good afternoon. Hi, if you could
i ntroduce yoursel ves, and pl ease give your address.

MR HALL: My nane is Richard Hall, 1959 39th
Street, N.W, 20007.

MS. HALL: Good afternoon, |I'mLinda Hall, also at
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1959 39th Street, N W

VICE CHAIR HART: Ckay. |'m assum ng you're going
to present, since you have your mc on already.

MR, HALL: Yes.

VICE CHAIR HART: You may proceed at your
conveni ence.

MR,  HALL: Thank you. W wish to extend the
exterior wall of our upstairs rear bedroom8 feet 2 %inches
so that it conmes flush with the face of our sunroom bel ow.
The exterior wall will followthe sane footprint as that wall
below, and it will extend only so far as the exterior wall
of the bunp out built by our neighbor to the north.

Qur plan includes a bay w ndow for that upstairs
bunp out matching the bay w ndow bel ow. That w ndow
encroaches 1 foot 6 inches into the rear yard space at a
hei ght of 18 feet. This itemis the focus of our appeal for
speci al exenption to the BZA this norning -- this afternoon.

VI CE CHAI R HART: Thi s eveni ng.

(Laughter.)

MR, HALL: We have received letters of support from
our neighbors imrediately to the north and south, and from
addi ti onal nei ghbors nearby. Thank you.

VI CE CHAI R HART: Ckay. Any questions for M. Hall?

(No audi bl e response.)

VI CE CHAIR HART: Ckay, hearing none, let's go to
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the O fice of Planning.

M5. ELLIOIT: Good evening, M. Vice Chairmn,
Menbers of the Board. ['mBrandice Elliott with the Ofice
of Planning, and we're going to stand on the record of our
report. W are recommendi ng approval of the requested
speci al exceptions, and |' mhappy to answer any questions you
have.

VICE CHAIR HART: Do | have any questions fromthe
Board for the Ofice of Planning?

(No audi bl e response.)

VICE CHAIR HART: Hearing none. M. Hall, do you
have any questions for the Ofice of Planning?

MR, HALL: No, sir.

VI CE CHAIR HART: Ckay. Is the ANC here?

(No audi bl e response.)

VI CE CHAI R HART: |s anyone here wi shing to speak in
support of the Application?

(No audi bl e response.)

VICE CHAIR HART: Anyone here wishing to speak in
opposi tion?

(No audi bl e response.)

VI CE CHAI R HART: Hearing none. Back to you, M.
Hal |, do you have any closing statenents that you'd like to
make?

MR, HALL: No, sir. Thanks for your tinme.
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VI CE CHAIR HART: We have a question. Yes.

CHAIR H LL: Hey, M. Hall. Were you guys here
bef ore?

(No audi bl e response.)

CHAIR HI LL: Wat were you guys here before for?

MR HALL: It was a deck comng out from the
sunroom and the rear yard -- it was for a variance for the

exenption fromthe rear yard.

CHAIR HILL: It was a variance?

MR HALL: It was a exception for the rear yard rule
of 20 foot --

CHAIR HI LL: Ckay, and how | ong ago was that, do you
remenber ?

MR HALL: That was in -- that was in Cctober. |
can tell you --

CHAIR HILL: That's okay. That's all right. 1 was
just trying to renmenber -- okay.

MR HALL: Was it --

CHAIR HI LL: Ckay.

MR HALL: It was within -- it was about eight or
ni ne nont hs ago.

CHAIR HILL: Okay. Ckay. Al right, thank vyou,
thank you. | was just curious, thank you.

VICE CHAIR HART: Good nenory, M. Chairman. So

you' ve said that you didn't have any closing statement --
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MR. HALL: That's correct.

VICE CHAIR HART: -- that you would |ike to nake.

MR HALL: No.

VI CE CHAIR HART: Ckay, with that I would cl ose the
hearing. |s the Board ready to deli berate?

CHAIR HI LL: Yes.

VI CE CHAI R HART: Sure.

CHAIR HI LL: Ckay, so | thought that the record was
very full. | thought that the Ofice of Planning' s report
was very -- was instructive. And | thought that -- and |
agreed with the analysis that they have provided. Al so ANC
2E was in support eight to zero to zero. It was also good
to hear -- see that. W also have five letters of support
inthe record, as well as DDOT has no objection. Just taking
all those things into consideration | thought that the
Applicant has net the standard for us to grant the relief.
M. Vice Chair, that's what | have to say.

VI CE CHAI R HART: Thank you. | would agree with the
chai rman, and hearing no other coments | will make a notion
t o approve Application Nunber 19698 of Ri chard Hall, pursuant
to 11 DCVR Subtitle X, Chapter 9, for a special exception
under Subtitle D, 5201 from the rear yard requirenents of
Subtitle D, 1206. 2, and the nonconforming structure
requi rements of Subtitle C, 202.2(b), to construct a second

floor rear addition in the R-20 Zone at prem ses 1959 39th
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Street NNW, Square 1310, Lot 77. Do | have a second?

COW SSI ONER MAY: Second.

VI CE CHAIR HART: Hearing --

COW SSI ONER MAY: Second.

VICE CHAIR HART: Ch, | didn't hear that, M. Muy.
Hearing a second, all those in favor say aye.

(Chorus of aye.)

VI CE CHAI R HART: Any opposed?

(No audi bl e response.)

VICE CHAIR HART: Modtion carries. M. My.

MR MOY: Staff would record the vote as four to
zero to one. This is on the notion of Vice Chair Hart to
approve the Application for the relief requested. Seconded
the notion is M. Peter May. Al so in support Chairman H I,
Ms. Lorna John. W have a Board nmenber not participating
t oday, the notion carries.

VI CE CHAI R HART: Sunmary order, M. My.

MR, MOY: Yes. Thank you, sir.

VI CE CHAI R HART: Thank you. Thank you all.

(Pause.)

VICE CHAIR HART: Next, |'m sorry, M. My. Next
case, please.

MR, MOY: | see Applicants are dashing to the table.
This is case Application Nunmber 19706 of Mary's House

| ncor por at ed. Caption advertised for special exceptions

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

249

under Subtitle U Section 421. This is for a newresidenti al
devel opnment, and under Subtitle C, Section 710.3 from the
parking location restrictions of Subtitle C, Section 710 to
construct a new 12-unit apartnment house and two surface
par ki ng spaces in the RA-1 Zone at 1005 Bunker Hill Road,
N. E., Square 3863, Lot 843.

VI CE CHAI R HART: Thank you, M. My. Could you all
I ntroduce yourselves, and provide your nane and address.
Thank you.

MR MURPHY: W/ Iiam Mirphy. I'"m the founder and
director of Mary House. | live at 7 Col unbia Avenue, Takoma
Par k, Maryl and.

MR. GAON. Joe Gaon with the law firm Holland and
Kni ght, counsel for the Applicant. | believe M. Mirphy has
not been sworn in yet, so.

M5. RAO Heather Rao wth Cunningham Quill
Architects, the architect for the project.

VI CE CHAI R HART: Excuse ne, M. My, if you could
adm ni ster the oath, please.

MR, MOY: Yes, ny pleasure.

VICE CHAIR HART: And if anyone el se needs to --

MR, MOY: You nmay wish to stand, sir. Do you
solemly swear or affirmthat the testi nony you are about to
present in this proceeding is the truth, whole truth and

not hi ng but the truth.
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(No audi bl e response.)

MR, MOY: Thank you. You nay be seated.

VI CE CHAIR HART: Thank you. Yes, sir.

MR, GAON:. Good evening, nenbers of the Board. W
name is Joe Gaon with the law firm Holland and Knight. |'m
joined today by Bill Mrphy and Heather Rao, who's the
architect for the project. W are here today requesting
speci al exception approval to construct a residential
devel opnent in the RA-1 Zone District, and special exception
approval to allow a service parking space in the front of the
property.

W have O fice of Planning support, DDOI support,
ANC support. One thing you'll note is there's one condition
in the DDOT report, the Applicant agrees with -- agrees to
the condition in the DDOT report. And we're happy to rest
on the record, and provide any answers to any questions that
you may have.

VICE CHAIR HART: And | just noted that, M. Rao,
you're not in our book. Have you been before the BZA before?

(No audi bl e response.)

VICE CHAIR HART: | thought so, but | --

M5. RAO | have, yes.

VICE CHAIR HART: Ckay. I was just |ooking at
comrents that we have from the OZ, the Ofice of Zoning

staff. They had said that you were not in the -- in our
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book, and | just wanted to double check that. That was all.
| don't know. It's fine.

M5. RAO | didn't know that either but | have been
before you before, yes.

VI CE CHAI R HART: Thank you.

COW SSI ONER MAY: But you've been proffered as an
expert?

M5. RAG | believe so.

COW SSI ONER MAY: Yes, okay. Do we have you resune
on the record?

VICE CHAIR HART: Yes, let's go through this thing
SO --

COMM SSI ONER MAY: | nean, we might as well do it so
that we have it. \Which exhibit is your resune at, do you
know? 31(b)?

(Pause.)

COMM SSI ONER MAY: | will note the presence of dates
on the resune, and the nane of the firm

(Laughter.)

VICE CHAIR HART: So it's approved.

COMM SSI ONER MAY: There's only one of you, where's
Ral ph and where's Phoebe?

MR, GAON: W weren't sure exactly who was going to
testify, so that's why we included everybody.

COW SSI ONER MAY:  Ckay.
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VICE CHAIR HART: Well, | don't have a problemw th

accepting youinto the -- into our expert book. So you don't
have to do this anynore.

M5. RAO. Thank you.

VICE CHAIR HART: Isn't that wonderful ?

M5. RAO That's wonderful. | appreciate that.

VI CE CHAI R HART: Now you can go out and cel ebrate.
Sorry, M. Gaon. Were were we? |'mnot even sure where we
were. Have you -- After a while it does get kind of hard to
remenber the place inline. M. My, you have a question?

COMM SSI ONER MAY: Yes, | do have a question. So
the one thing | didn't quite understand in this case is the
calculation of -- for the parking. You re saying that you
and OP are both saying only two spaces are required based on
one, two, three, about four spaces including the netro
di scount as it were. And that works for a 12 unit buil ding,
but this will ultimately be an 18 unit building, won't it?
| mean, it's -- what am | -- did | mss sonething in the
cal cul ation there?

(Pause.)

M5. RAC Wasn't sure his question that was for.
W' ve always understood that you discounted any existing
buil ding, and there is no |egal parking provided for the
existing building currently. There is a gravel |ot adjacent

toit, which is not considered by DDOT to be a current | egal
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par ki ng situation.

COW SSI ONER MAY: Right, but -- so because it's
grand fathered as not have parking, that it's only the new
bui | di ng.

M5. RAO That's what we've al ways under st ood.

MR. GAON. The original building is nonconformng
wth respect to parking, so it's assuned under the zoning
regul ation that you get a credit for that, and you're
providing the anmount that you're required to provide under
zoni ng, SO --

COMWM SSI ONER MAY: When you build an addition and

that triples the size of it, or something like that, | would
think that sonething kicks in, but, | mean, | can ask M.
Rao. What I'm -- |I'm not concerned about the relief that
you' re requesti ng. | just want to make sure you get the

right relief, because |I'd hate to have you go through the
DCRA process and have them stop you because you do not have
sufficient relief for what you are seeking.

MR. GAON: Under st ood.

VI CE CHAI R HART: Hearing no other questions, we'll
go to the Ofice of Planning.

VB. BROMWN- ROBERTS: (Good afternoon again, M.
Chai rman and Menbers of the Board. Maxine Brown-Roberts for
the O fice of Planning, and we -- I'mgoing to stand on the

record concerning the -- the relief, the special exception
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relief, for the new residential devel opnent and address the
parking. The -- in the regul ations concerning the additional
parking, the new portion is required to have parking.
However, -- | don't renenber the exact nunber right now, but
it has to be over a certain amobunt that -- if addition --
this addition was I|like 500 square feet addition, they
woul dn't need any additional parking, but because this is
significantly higher it -- the parking does kick in.

COW SSI ONER MAY: Right, but what |'m concerned
about is that if it's kicking in is it kicking in enough
Does it nmean that they have to provide parking based on the
parking ratios for this building type and the zone with, you
know, proximty to Metro and all that sort of stuff. | nean,
is it all -- does it apply to the entire building because
this is an addition to an existing building, or does it apply
only to the addition?

M5. BROWN- ROBERTS: How | read it is was that it
applies to the -- only to the addition.

COMM SSI ONER MAY: Only to the addition.

M5. BROWN- ROBERTS: -- but I'm not a 100 percent
sure.

COMM SSI ONER MAY: And |''m not 100 percent either.

MS. BROWN- ROBERTS: Yes, --

( Si mul t aneous speaki ng.)

COMM SSI ONER MAY: | nean, nmaybe the safe thing to
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dois to grant -- if they were to request -- it's a little
hard to do, but they could request -- | nean, if you do that

other calculation it works out to be three spaces instead of

two --
M5. BROWN- ROBERTS: Yes.
COW SSI ONER MAY: -- the way | did it, but |, you
know, | don't do this for a living, not the zoning parking
calculations. | do |ots of other zoning stuff for a |iving.

MS5. RAO So if we used 18 units, discount four,
divide by three, you'd get four, we'd divide that in half,
and we'd still have two. By ny nath.

COMM SSI ONER MAY: 18 minus -- 14 divided by three
Is four and two-thirds.

M5. RAO Four and two-thirds, sorry, you're right.

COW SSI ONER MAY: Wi ch woul d be five.

M5. RAG So then we'd divide that in half and we'd
have two and a hal f.

COW SSI ONER MAY: Wi ch woul d be three.

M5. RAC Ckay.

COMWM SSI ONER MAY: That was the way | did the nmath.
| don't know. Maybe the thing to do is to note the nunber
of spaces that would be provided, and note that that would
be relief of up to three parking spaces, sonething |like that.
| mean, again, | don't want you to get caught up when you --

MR, GAON: Under st and.
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COW SSI ONER MAY: -- when you go for final permt

review assumng we grant the relief, --

M5. RAO Ckay.

COW SSI ONER MAY: -- but it -- maybe it should be
granted that way.

CHAIR HI LL: Ckay.

VI CE CHAIR HART: So do you have any -- any
questions for the Ofice of Planning?

MR. GAON: No questions?

VICE CHAIR HART: Is the ANC here?

(No audi bl e response.)

VI CE CHAI R HART: Anyone here speaking -- wishing to
speak in support of the Application?

(No audi bl e response.)

VICE CHAIR HART: Support of the Application?
Pl ease conme up. Wlcone. Good evening.

MR, MORGAN:. Good evening. My nane is Leroy Morgan,
and | live at 1000 Ois Street, Apartnent 5. | |ive next
door to the Application, and |I'm here to support the
Application, including the parking, because |'mright in the
back yard. In the back of building working on ny bicycle,
cleaning it up. And when | finish -- | have two bicycles,
one is in suitcase, and the other one's folded up ready for
use. They're both ready for use. So for bicycle put it in

suitcase and go, or use the other one and fold it up. But
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| mentioned I'"'min the back. And by ne being in the back
cleaning the bicycles they won't interfere with ny work,
because |I'mright next door to them So |'mthe next door
nei ghbors and tenant. | think we have about what, 4, 8, 12,
13 tenants there. And |I'mhere to support the Application.

VICE CHAIR HART: Well, M. Mirrgan is it?

MR, MORGAN: Ri ght.

VICE CHAIR HART: Thank you very nuch for com ng
down. You've spent a long tine here today.

MR. MORGAN: Early this norning, inthe fire, in the
subway, in the trains, and --

VICE CHAIR HART: Yes. But it's great to have you
com ng down to give your support for this Application, and
it's helpful to hear that. And w sh you well.

MR, MORGAN: Yes.

VI CE CHAI R HART: And thanks very nuch.

MR. MORGAN: You're wel cone.

VI CE CHAI R HART: Do you have any questions for M.
Mor gan?

CHAIR HILL: | just want to echo, M. Morgan. I
want to also nention it's fantastic you stayed here this
long, like, that's so, you know, nice of you to kind of
provi de your support, and al so give your feedback for being
there in the community. | nean, it's amazing you stayed here

this long. So that's -- | really think that's fantastic.
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MR, MORGAN: Yes, yes. | wtnessed their work
They're doing a lot of work, you know, and -- for the
children, for the other -- the residents there. And I'min

support of that.

CHAIR H LL: Wbnderful, wonderful. Wel|l thank you
for com ng down.

MR, MORGAN: You're wel cone.

COW SSI ONER MAY: | |ike the fact that he's working
on bi kes.

VI CE CHAIR HART: | knew you were going to say that.

(Laughter.)

COMM SSI ONER MAY: | couldn't let that go.

MR. MORGAN: What was that? | mssed that.

VI CE CHAI R HART: Comm ssioner May at the end here
-- he's a biker. He |likes to bike into work, and he |ikes
to bike around D.C., so he liked to hear the fact that you
were working on bicycles in your yard, and you have two
bi cycl es.

MR, MORGAN:. And two fol ding bikes.

VI CE CHAI R HART: You have fol di ng bi kes.

MR, MORGAN:. Fol di ng bi kes, right.

VI CE CHAI R HART: Yes.

MR, MORGAN. So that -- | had to worry about the --
havi ng the bicycle outside, stuff |ike that.

VICE CHAIR HART: Yes, it just folds up, you put it
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In suitcase --

MR MORGAN. Fold it up in suitcase --

VICE CHAIR HART: -- wherever it is.
MR MORGAN. -- one | put in the -- two of themfor
folding, one in the suitcase, but | got one in there right

now and one ready to go. And |I'mready to use themfor a 70
mle bicycle ride in July, one of them so --

VI CE CHAI R HART: Ch, wow.

MR, MORGAN: And another one in Septenber. That's
another 77 mles ride.

VI CE CHAI R HART: And you ride the folding bikes on
t hese?

MR, MORGAN: Yes, but they got quality parts. |It's
the parts on there.

VI CE CHAI R HART: Ckay.

MR, MORGAN: And three nore years |'mgoing to be 70
so | got to keep on novi ng.

VICE CHAIR HART: That's right. That's right.

(Laughter.)

VICE CHAIR HART: | love it. kay --

COMM SSI ONER MAY: Can you cone back down for a
zoni ng conmi ssion hearing sonetine?

(Laughter.)

COM SSIONER MAY: 1'd |ike you to neet the

chai r nan.
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MR, MORGAN:. You got ny address.

COW SSI ONER MAY: The chairman doesn't think that
anybody, you know, he doesn't even think that | ride ny bike
at ny age, and, you know, when sonebody becones a senior
citizen that they can ride a bike anynore, so | would just
| i ke to have you cone down sonetine.

MR MORGAN: Right, | have to because --

COW SSI ONER MAY: Explain that to him

MR MORGAN: | used to -- | used to run, but because
of the concrete and asphalt it's too nuch on ny foot, you
know.

COW SSI ONER MAY: Yes, yes.

MR, MORGAN: Bi ki ng --

COMM SSI ONER MAY: This is Ward 5, right. You're
Ward 5, right.

MR, MORGAN: |I'mright next door.

COW SSI ONER MAY: Yes, and the chairnman is from

Ward 5.

( Si nul t aneous speaki ng.)

COMM SSI ONER MAY: He's al ways speaking up for Ward
5. |1 got to themhiml| net a guy from Ward 5 who has two

bi kes, is three years away from70, and he rides themall the
tinme.
MR MORGAN: Also tell himthat I'm the one that

back in 1993 took a bicycle ride starting from New York to
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Washi ngton, D.C. on the --

COW SSI ONER MAY: Yes.

MR, MORGAN: -- on the Col unbus Day weekend.

COW SSI ONER MAY: Ww, yes. That's great.

MR, MORGAN: There's nore. | got a whole history.

COW SSI ONER MAY: | got to nake note of the tine on
the hearing here. [I'mjust going to send hima clip. Thank
you.

MR. MORGAN: You're wel cone.

VICE CHAI R HART: Ckay. That was excellent. M.
Gaon, do you have any closing statenment. |'mnot sure if you
could actually, you know, top it.

MR GAON: I'mjust going to leave it with that.

VICE CHAIR HART: kay. | wll close the hearing.
Is the Board ready to deliberate? Hearing the -- ny fellow
Board nenbers say that they're ready let's start -- |
actually did not have any concerns about this Application.
| believed after reviewi ng the record, and readi ng through,
excuse nme, the O fice of Planning report | would al so be abl e
to support the Application.

| understand that there is one condition, and the
condition is that the Applicant shall install bushes or
shrubbery al ong 10th Street N E. between the sidewal k and t he
pur posed surface |l ot, not to exceed 42 inches in height. And

woul d ask if the other Board nenbers have any ot her conments
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that they'd Iike to nake?

(No audi bl e response.)

VI CE CHAI R HART: Hearing none --

MEMBER JOHN: | do --

VI CE CHAIR HART: Onh, hearing sone.

MEMBER JOHN. Well, there was a question of the
nunber of parking spaces.

VI CE CHAI R HART: Yes.

MEMBER JOHN: So how woul d we address that? Wuld
we need to maybe put a condition in that the Applicant -- |
don't know how to say it though.

VICE CHAIR HART: M. My, do you have any --

MR MAY: Yes. | nean, | think --

VICE CHAIR HART: | don't know. Maybe we need OAG
to concur with this, but I think that if we were to approve
the relief to construct the 12 unit apartnent house with two
surface parking spaces, that if we sinply say that its --
we're giving permssion with two parking spaces if that's
sufficient, or isit -- do we need to be -- because we woul d
caption the relief -- let me read it. Let netry toread it
and see if you think that that's sufficient, okay? So it's
-- so | would nove approval that we grant a special exception
under Subtitle U, Section 421 for a new residential
devel opment under Subtitle C, 710.3 -- sorry, |'m mangling

this. | nove approval of zoning, |"'msorry, BZA -- this is
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like really late in the day, | can't talk at all. Approval
of BZA Case Nunber 19706 of Mary House |ncorporated for
special exceptions under Subtitle U 421 for a new
residential devel opnent, and under C 710.3 fromthe parking
| ocation restrictions of Subtitle C, Section 710 to construct
a new 12-unit apartnent house with two surface parking spaces
In the RA-1 Zone at prem ses 1005 Bunker Hi Il Road N.E. So
was that sufficient? |I'mstating that it would be only two
par ki ng spaces.

MEMBER JOHN: Wel | weren't you maki ng the point that
you t hought that there may be a requirenent that there would
be three spaces? | nean, since --

COMM SSI ONER MAY: Well right. W would have to
grant relief to allow-- that's right.

MEMBER JOHN: Right. So, | nean, --

COMWM SSI ONER MAY: Because we're not --

MEMBER JOHN: -- because of the fact that it's a
self-certified application.

COW SSI ONER MAY:  Yes.

MEMBER JOHN: So only if the Applicant wanted to
anend the Application to include that additional parking
relief would -- | nean, you'd be able to --

COW SSI ONER MAY: W woul d have to -- we woul d have
to -- we could -- they would have to anend the Application

to request the relief fromone parking space.
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VEMBER JOHN: To t hree.

COW SSI ONER MAY: To three.

MEMBER JOHN:  Yes.

COW SSI ONER MAY: Yes. For sone reason | thought
they were already --

MEMBER JOHN: Because the relief under 710 is
specific to allowng --

COW SSI ONER MAY: Yes, right.

MEMBER JOHN: -- the space to be in front of the
bui | di ng.

COMM SSI ONER MAY: Right, right, right. That's what
the relief was.

MEMBER JOHN: Yes, so it really does, yes.

MR, GAON: Can | make a suggestion?

COW SSI ONER MAY: Yes, sure.

MR, GAON. W can just -- since we're -- we prefer
not to amend the Application we'll just leave it as is, and
then if, you know, the relief is only to have the | ocation
of the parking space, not the nunber. And then, you know, --

COW SSIONER  MAY:  You have to file a new
application for relief, or you' d have to --

MR, GAON: That's what |'m-- what |'mgetting at is

COW SSI ONER MAY: You'd have to construct three.

MR GAON. Yes, if we -- | was suggesting that
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maybe, you know, we can include in the order just the
Applicant shall have flexibility to construct three spaces
I f required by zoning. Just so we don't have to cone back --

COW SSI ONER MAY: |Is there room to fit three
spaces?

MR, GAON: Yes.

M5. RAC. W have a turnaround area shown that coul d
be a parking space. There's enough space there, and we'd
still have roomto turn around in that space.

COW SSI ONER MAY: Ckay.

M5. RAG W're also providing a van space there.
So we have a little bit of wiggle roomto provide that third
space --

COWM SSI ONER MAY: All right.

M5. RAO -- if needed.

( Si nul t aneous speaki ng.)

MR, GAON: It would just be flexible -- | apol ogi ze.

COWMM SSI ONER MAY: All right. So we could just say
with two or three surface parking spaces, or maxi num of
t hr ee.

MALE PARTI Cl PANT: | woul d just say maxinmum - -

MR. GAON: Maxi mum of three.

COMM SSI ONER MAY: Maxi mum of t hree parking spaces,
and if you can get by with two then you're fine.

MR, GAON: Perfect. Thank you.
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COW SSI ONER MAY: Al right. So do | have to

t hat whol e thing again?

VI CE CHAI R HART: No.

r ead

COW SSIONER MAY: |I'm just going to say for a

maxi mum of three parking spaces and ask for a second.
VI CE CHAI R HART: Second.
COW SSI ONER MAY: Now you got to carry on.
VICE CHAIR HART: | know. Well you were doing
a great job, M. May. Al those in favor say aye.
(Chorus of aye.)
VI CE CHAI R HART: Any opposed?
(No audi bl e response.)
VICE CHAIR HART: Modtion carried. M. My.

MR, MOY: Staff would record the vote as four

such

Zero

to one. This is on the notion of M. Peter May to grant the

request for relief along with one DDOT condition, and of

course the amendnent in the caption of the Application as

cited. Second the notion Vice Chair Hart, also in support

Chairman Hill, M. Lorna John. We have no other Board

menbers participating. The notion carries.

VI CE CHAI R HART: Sunmary order, M. My.

MR, MOY: Yes, sir.

VICE CHAIR HART: And there is a condition
that's connected with this.

MR, MOY: | nentioned that.
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VICE CHAIR HART: Okay. |'msorry.

MR GAON: | have the | ast case too, that's why I'm
not novi ng.

(Pause.)

MR MOY: Ckay. The -- | believe the next fina
Application before the BZA today is Case Application Nunber
19711 of Ganite LLC, caption advertised for special
exceptions under Subtitle |, Section 205.5 fromthe rear yard
requi renents of subtitle I, Section 205.1, to construct an
addition to an existing building to establish a nuseum and
conference center with associ ated office use. This is in the
D-6 Zone at prem ses 1501 t hrough 1505 Pennsyl vani a Avenue,
N.W This is Square 221, Lots 29, 810, and a portion of a
public alley which is to be cl osed.

VICE CHAIR HART: Thank you, M. My. Vel cone.
Good eveni ng.

MR, GAON: Good eveni ng.

VICE CHAIR HART: If you could please introduce
your sel ves.

MR. GAON: Joe Gaon with the law firm Holland and
Kni ght, here on behalf of the Applicant.

MR. G LLIAND: And Mark G Iliand w th Shal om Bar anes
Associ ates Architects.

VICE CHAIR HART: M. Gion, as you -- Yyou can

proceed at your -- your own pace.
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MR. GAON. Good evening nenbers of the Board. \%%

name i s Joe Gaon with the law firm Holland and Knight. |'m
here on behalf of the Applicant. |'"'m joined by Mark
Glliand, the architect for the project. The property is
| ocated at 1501 to 1505 Pennsylvania Avenue, N W The
Appl i cant proposes an addition to the two existing historic
structures. W are here today requesting special exception
of rule fromthe rear yard requirenents. W are pleased to
have t he support of the O fice of Planning, DDOT and t he ANC,
and we are happy to rest on the record and take any questi ons
t hat you nmay have.

VICE CHAIR HART: Yes, | actually did have a
guestion on this and it was really around -- given the
| ocation of this and that you're proposing a roof top
el ement, could you just describe any conversations that
you've had with the Secret Service regarding -- and | know
that there is a -- an adjacent property that's to the north.
There was sone di scussion with the Secret Service about that.
| didn't know if there was a discussion that happened
simul taneously with this property, and | just wanted to
understand that a little further.

MR. G LLIAND: Sure. Yes, at the sane time we were
di scussing the property to the north we did tal k about our
intent for a sixth floor addition as a walk off terrace at

that | evel, below the nmain roof |evel. So, you know, it's
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not a -- sonething that's associated with kind of habitable
space that would -- is in that kind of -- that area that's
defined as requiring Secret Service sign off and BZA relief
for that terrace. W did reviewit. They had -- they took
no exception to the proposed terrace off that upper floor.
VI CE CHAIR HART: And so the conversation that you

had with them regarding the building that's to the north,

this was -- the imges that we see now are the sane inages
that -- has the project changed, | guess, in that -- in that
time frane. That's what | was trying to ascertain how
t hey' ve --

MR. G LLIAND: No, it was a separate project on a
separate record | ot.

VI CE CHAI R HART: Yes.

MR. G LLIAND: Sorry to bring up record lots this
late in the day, but -- and, yes, we did get the zoning
relief for the habitable space up on top there, yes.

MR GAON: One thing I'd just like to stress is
there's a prohibition in the area around the Wite House for
Penn DOT' s habitable space. This is sixth floor. [It's not
a pent house so the prohibition doesn't --

VICE CHAIR HART: | understand that --

MR, GAON: Ckay.

VICE CHAIR HART: My question was it sounds like a

pent house, it looks |like a penthouse, it is really not a
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pent house only because it's not at the height level. And,
you know, the questionreally is whether or not -- how Secr et
Servi ce had had the opportunity to be able to kind of review
this. M. Glliand said that they had reviewed this as part
of a -- the kind of larger develop -- | don't want to say
| arger devel opnent, but as part of a -- another devel opnent
that's going on that's adjacent to this property.

MR G LLIAND: Yes, sir, that's correct.

VICE CHAIR HART: In the -- and | know in that case
there was a kind of an approval -- well not approval. There
was a acknow edgnment by the Secret Service that they had
actually, you know, reviewed it and they didn't have any
concerns about it. Wre there any things that you added to
this property to -- that were in reference to the Secret
Service, like, did you have to add in sone glass railings,
or, you know --

MR. G LLIAND: Actually we didn't. W know it's
pretty standard roof terrace area off of the habitabl e space,
and it's standard 42 inch glass railing. Trying to mnimze
the inpact of that glass railing. W did, you know, go
through a process where we got -- we have received our
contact approvals from HPRB and the U S. Comm ssion of Fine
Arts. So they were sensitive to what that railing |ooked
like. And Secret Service did not influence that design.

VICE CHAIR HART: But they reviewed it and they're
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okay with having people outside on the top of the existing
roof essentially.

MR. G LLIAND: That's correct.

VI CE CHAI R HART: Ckay. Any other questions for the
Appl i cant? Good eveni ng.

M5. MEYERS: Good evening. Crystal Meyers with the
O fice of Planning. The Ofice of Planning is reconmmendi ng
approval of this case. And we'll stand on the record of the
staff report.

VI CE CHAIR HART: Any questions for the -- for M.
Meyers? M. Gaon, any questions for --

MR, GAON: No questi ons.

VICE CHAIR HART: -- O fice of Planning? Is the ANC
her e?

(No audi bl e response.)

VICE CHAIR HART: I'm waiting for the ANC to
respond. No responses. Anyone here and wi shing to speak in
opposi tion?

(No audi bl e response.)

VICE CHAIR HART: Anyone here wishing to speak in
support of the Application?

(No audi bl e response.)

VICE CHAIR HART: Having heard no one and no one
else is here, M. Gaon, is -- you're free to give a closing

statenent.
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MR. GAON: No cl osi ng.

VICE CHAIR HART: Ckay. | will close the hearing.
s the Board ready to deliberate?

(Chorus of yes.)

VICE CHAIR HART: And | can start. Yes, the -- as
you've heard by ny questions, the concern that | had was
really on what the Secret Service -- any concerns or issues
that they woul d have raised. And, again, | understand that
there was a conversation that you, M. Glliand, had or the
Applicant had, with this -- for this case, and which was
si mul taneously with another case that was adjacent to this
property. And that the Secret Service didn't raise any
concerns. That's the testinony that you' ve provi ded today.

| didn't really have a concern about the relief
t hat was bei ng sought, and would be able to be in support of
the -- of the Ofice of Planning report, which reconmended
support and approval of this application. Do any of ny Board
menbers have any ot her comments they'd |ike to make?

MEMBER JOHN: M. Vice Chairman, | agree with your
comrents so far and the analysis of the Ofice of Planning
for the special exception relief from Subtitle |I to 5.205
pursuant to | 205. 4. And | believe the Applicant has
satisfied all of the criteria, and I would vote to support
t he Application.

VICE CHAIR HART: Thank you. W're going to have
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you do a notion soon.

(Laughter.)

MEMBER JOHN: I'mthe new girl.

VICE CHAIR HART: Onh, the newthing is going to wear
off really quickly. So I'll nmake a notion to approve
Appl i cation Nunber 19711 of Ganite LLC pursuant to 11 DCVR
Subtitle X, Chapter 9 for special exception under Subtitle
I, 205.5 froma rear yard requirenent of Subtitle I, 205.1
to construct an addition to an existing building to an
established -- to establish a nuseum and conference center
Wi th associated office use in the D6 Zone at prem ses 1501-
1505, Pennsyl vani a Avenue, N. W, Square 221, Lots 29, 810 and
a portion of a public alley to be closed. Interesting. Do
| have a second?

CHAI R HI LL: Second.

VICE CHAIR HART: All those in favor say aye.

(Chorus of aye.)

VI CE CHAI R HART: Any opposed?

(No audi bl e response.)

VI CE CHAIR HART: Modtion carries, M. My.

MR MOY: Staff would record the vote as four to
zero to one. This is on the notion of Vice Chair Hart to
approve the application for the relief requested. Seconded
the notion Chairman HIl. Also in support M. Peter May, M.

Lorna John. No other Board nenbers participating. The
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notion carriers.
VI CE CHAIR HART: Summary order, M. My.
MR, MOY: Thank you.
VI CE CHAI R HART: Thank you all.

M. My, do we have any other business before the

Boar d?

MR MOY: No, sir. | think that's -- nothing from
the staff.

VI CE CHAIR HART: Thank you. And the hearing is
adj our ned.

(Wher eupon, the above-entitled matter went off the

record at 5:16 p.m)
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