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PROGCEEDI-NGS
9:40 a. m
BZA VI CE CHAI R HART: Ckay, the hearing w |l
pl ease cone to order. Good norning, |adies and gentl enen.
W are located in the Jerrily R Kress Menorial Hearing
Room at 441 4th Street Northwest. This is the February
28t h, 2018 public hearing with the Board of Zoni ng
Adjustnent of the District of Colunbia. M nane is
Carlton Hart, Vice Chairperson. Joining ne today is Lorna
John, Board Menber, and representing the Zoning Conm ssion
is Robert MIller for the decision case and M chael
Turnbull for the public hearing cases.
Copi es of today's hearing agenda are avail abl e
to you and are located in the wall bin near the door.
Pl ease be advised that this proceeding is being recorded
by a court reporter and is al so webcast |ive.
Accordingly, we nust ask you to refrain from any
di sruptive noises or actions in the hearing room
When presenting information to the Board,
pl ease turn on and speak into the m crophone, first
stating your nanme and hone address. Wen you are finished
speaki ng, please turn on your m crophone, excuse ne,
pl ease turn your mcrophone off so that your mcrophone is
no | onger picking up sound or background noi se.

Al'l persons planning to testify either in favor
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or in opposition nust have rai sed your hand and been sworn
in by the secretary. Also, each witness nust fill out two
W tness cards. These cards are located in the table near
the door on the witness tables to nmy left, I'"'msorry, in
front of nme and to ny left.

Upon com ng forward to speak to the Board,
pl ease give both cards to the reporter sitting at the
table to nmy right. If you wwsh to file witten testinony
or additional supporting docunents today, please submt
one original and twelve copies to the secretary for
distribution. |If you do not have the requisite nunber of
copi es, you can reproduce copies on an office printer in
the Ofice of Zoning | ocated across the hall.

The order of procedure for special exceptions
and variances pursuant to Subtitle Y409 is |located at the
table in the rear to ny left. And the order procedures
for appeals applications pursuant to Subtitle to Y507 is
al so at the back of the roomon the sane table.

The record should be closed at the concl usion
of each case except for any materials specifically
requested by the Board. The Board and staff w Il specify
at the end of the hearing exactly what is expected and the
date when the persons nust submt the evidence to the
O fice of Zoning. After the record is closed, no other

i nformati on shall be accepted by the Board.
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The District of Colunbia Adm nistrative
Procedure Act requires that the public hearing on each
case be held in the open before the public. Pursuant to
Subtitles 405B and 406 of that Act, the Board may,
consistent wwth its rules of procedures and the Act, enter
into a closed neeting on the case for purposes of seeking
| egal counsel on a case pursuant to DC Oficial Code
Subtitle 2-575B4 and/or deliberating on a case pursuant to
DC Oficial Code Subtitle 2-575B13, but only after
provi ding the necessary public notice and, in the case of
an energency cl osed neeting, after taking a roll call
vot e.

The decision of the Board in these contested
cases nust be based exclusively on the public record. To
avoi d any appearance on the contrary, the Board requests
t hat persons present not engage the nmenbers of the Board
i n conversation.

Pl ease turn off all beepers and cell phones at
this tine so as to not disrupt these proceedi ngs.
Prelimnary matters are those which relate to whether a
case will or should be heard today, such as request for
post ponenent, continuance, or w thdrawal, or whether
proper and adequate of the hearing has been given. |If you
are not prepared to go forward with a case today or if you

bel i eve the Board shall not proceed, nowis the tinme to
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rai se such a nmanner, excuse me, such a natter

M. Secretary, do you have any prelimnary
matters?

SECRETARY MOY: Good norning, M. Vice Chair
Menbers of the Board. | do very briefly regarding the
cases on today's docket. W have four cases that have
been postponed and rescheduled. The first is Application
Nunmber 19687 of the DC Jewi sh Community Center reschedul ed
to March 21st, 2018. 19630 of El odi Goi rand and Adreas
Xenophont os reschedul ed to April 25th, 2018. Appeal
Number 19613 of B, that's B as in bravo, Mnroe Ventures,
LLC reschedul ed to May 2nd, 2018. And al so rescheduled to
May 2nd, 2018 is the Application Nunber 19614 of B Monroe
Ventures, LLC

The only other itenms | have for the Board is
that there are two case applications schedul ed for hearing
t oday where the Applicants are requesting to postpone and
reschedul e. Those cases are Application Nunbers 19644 of
Meenakshi, ME-E-N-A-K-S-H 1, Kankaani, and Application

Nunmber 19684 of C&S Devel opnent, LLC. That's it M. Vice

Chai r.

BZA VICE CHAIR HART: And | guess we'll take
those last two cases, we'll take those up as we nove
f orward.

SECRETARY MOY: Yes, | woul d hope that naybe

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

earlier or after the decision case.

BZA VICE CHAIR HART: We can do that after the
decision case, that's fine. GCkay, all individuals w shing
to testify today, please rise to take the oath. M.
Secretary, can you adm ni ster the oath?

SECRETARY MOY: Good Morni ng.

(Wtnesses sworn.)

BZA VI CE CHAI R HART: Thank you, M. My. |If
we could start the first hearing case, excuse ne, decision
case.

SECRETARY MOY: Yes, thank you. | believe
that's Application Nunmber 19666 of Caryn Schenewerk as
anended for special exceptions under Subtitle E, Section
5201 fromthe accessory building | ot occupancy provisions
of Subtitle E, Section 5003.1 fromthe accessory buil ding
rear yard requirenment Subtitle E, Section 5004.1 and
pursuant to 11 DCMR, Subtitle X, Chapter 10 for variances
fromthe use provisions of Subtitle U, Section 301.1(c)(b)
and the alley width requirenents of Subtitle U, Section
301. 1(c)(d)(3).

This woul d construct a second floor edition to
an existing carriage house in the RF-1 Zone at 1209 Park
Road Nort hwest, Square 2839, Lot 119. And participating
on this decision is the Chairman, the Vice Chair, M.

VWiite and M. Robert Ml er.
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BZA VI CE CHAI R HART: Thank you, M. My. So |

think "'mready to deliberate on this. And | understand
that, M. MIller, you' re participating with me on this.
Ms. John is not participating in this case and we do have
absentee ballots, correct M. My?

SECRETARY MOY: Yes, we do.

BZA VI CE CHAI R HART: Ckay. So, for this case
| can start. M. Mller, | reviewed the record, | thought
It was a fairly full record. | understand that the
Appl i cant needed to nake sone changes to what they were
requesting. W asked that at the |last hearing that we
had, and they've nmade those changes, and they've actually
done the posting for those changes of relief.

And after all of that, after hearing the
testinmony, | would find that | could agree with the Ofice
of Pl anning's Report which recommended approval for the
application and the ANC 1A Report, which also voted to
approve the application by a vote of seven to zero to
zero.

The O fice of Planning report, of course, very
succinctly lays out how the Applicant nmet the criteria for
the relief requested. And |I'mnot going to go through al
of it, but I think that the one piece that | needed to
understand a little bit nore was around the variance

relief, and that was to allow the use as well as the
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dwelling unit access requirenent. And the issue with the
access part of it was that the alley was, well it was 15
feet at the wde where the structure was, it was only ten
feet wide at the entrance and that necessitated the
vari ance.

So, in particular, the OP Report stated that
t he exceptional situation, one of the three prongs
resulting in a practical difficulty, was at the alley
which is, as | said, 15 feet wde at the subject area, but
narrows down to ten feet at 13th and 11th Streets. This
resulted in a practical difficulty, I'"'mreading fromthe
actual report itself. This is results in a practi cal
difficulty to the Applicant in that the alley could not be
wi dened in any realistic way, which would therefore limt
their ability to use their property. The OP
Report al so included two conditions. One of those was
requiring sprinklers and the other was requiring the
Applicant to request that the fire and EMS Departnent, or
FEMS, review the project with regard to FEMS access to the
project during and in accordance with the building permt
revi ew process.

| kind of saw the sprinkler issue as sonething
that woul d be determ ned during the permtting process. |
didn't really see the need to include it as a condition

ourselves. | think it's nore of a building code issue as
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opposed to sonething that we should be conditioning to our
approval .

The FEMS seens a simlar issue to nme as the
sprinkler issue in that | think that it's sonething that
shoul d be handled in the building permtting process. But
I"d like to hear fromyou, M. MIller, to understand your
t houghts on that. And I'll just kind of note that I
earlier said the ANC voted tw ce, actually, to unani nously
support this project in Exhibits 42 and 56. And they had
over ten letters of support for the project as well.

So, again, | could support the project. | felt
they nmet the criteria. And just one little question
around that condition, whether or not we should condition
themto have to go to FEMS. But, you know, your thoughts
woul d be hel pful.

ZC VICE CHAIR M LLER  Thank you, M. Vice
Chairman. | concur with your analysis and that of the
Applicant and OP that the standards for relief, both the
speci al exceptions relief and the variance relief have
been net in this case to allow the second floor addition
to the existing carriage house.

| also agree that both of those issues would be
addressed through the building permt process. | guess |
don't see any harmw th naybe noting that in the sumrary

order, maybe not requiring themto request. It will have
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to be reviewed when they go for their building permt and
fire and EMS wll either sign off or not sign off. They
take that risk.

But | think they probably will, from what |
understand from previous cases like this that they
probably would sign off that they have the access. But |
think we could note it in the sunmary order that that
| ssue woul d be addressed as well as the sprinklers in the
bui l ding permt review process.

BZA VI CE CHAI R HART: Ckay, thank you very
much. | think that's a good idea. | think we wll
request that OAG when they're working through this sumary
order to just include that as notes for, and not actually
have themeither as conditions. | don't have a problem
wi th that.

So with that | would Iike to make a notion to
approve Application 19666 of Caryn Schenewerk and j ust
with the notes, not as a condition, but just noting the
i ssues about sprinklers and the FEMS access. So with that
"1l make a notion, any seconds?

ZC VICE CHAIR M LLER | would second it,
that's why |I'm here today.

BZA VICE CHAIR HART: The notion has been nade
and seconded. All those in favor say aye.

(Chorus of aye.)
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13
BZA VI CE CHAI R HART: Any opposed?

(No audi bl e response.)

SECRETARY MOY: M. Vice Chair, before | can
final the vote, as you nentioned, we do have two absentee
votes. The first absentee vote is fromM. Lesyllee Wite
and her vote is to approve the application for the relief
bei ng requested. Al so we have an absentee vote from
Chairman Hi Il and, |ikew se, his vote is to approve the
application.

So that would give a final vote of four to zero
to one, this is on the notion of Vice Chair Hart to
approve the application for the relief. Second the notion
M. Robert MIler and, of course, also support Chairnmn
HIll and Ms. White. Mdtion carries.

BZA VI CE CHAIR HART: Thank you. Sunmary
order, please.

SECRETARY MOY: Yes, thank you.

BZA VI CE CHAIR HART: Thank you. Thank you,

M. Mller, for comng in.

ZC VICE CHAIR M LLER  Thank you

BZA VI CE CHAIR HART: Have a good norni ng.
We'll take a minute recess to switch out our zoning
conmi ssi on nmenbers.

(Wher eupon, the above-entitled natter went off

the record at 9:55 a.m and resuned at 9:56 a. m)
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14
BZA VI CE CHAI R HART: The next case, M. My?

SECRETARY MOY: Yes, M. Vice Chair, we also
have schedul ed, there was a second case for postponenent,
let me just read that into the record for the transcript.
And this was al so for decision nmaking. This case
Appl i cation Nunber 19672 of MIton Halem HA-L-E-M for
speci al exception under Subtitle D, Section 5201 fromthe
rare edition requirenents of Subtitle D, Section 1206.4 to
construct a third story and rare edition to an existing
one famly dwelling, R-20 Zone, 3608 S Street Northwest,
Square 1305, Lot 47.

And participating is Chairman Hll, Vice Chair
Hart, Ms. Wiite and M. Peter Shapiro.

BZA VICE CHAIR HART: And | think this case is
one that we will push, actually, to next week, | guess
we'll continue this until next week. And this is really
because we just didn't have a quorumto be able to do
that. So, it is what it is. | think we'll definitely
have a decision on it next week and that's it. So | think
you can call the first hearing case.

SECRETARY MOY: Yes, thank you M. Chair. So
again, the Board is going to delay its decision to next
Wednesday, which is March the 7th. Ckay.

Yes, remind ne to nmention that again. kay,

M. Vice Chair, | did nmention earlier in ny prelimnary
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that there are two applications where the Applicant is
requesti ng postponenent. Staff would suggest that we
address those first as they may be in the audience. This
I's Application Nunber 19644 of Kankani and al so
Appl i cation Nunber 19684 of C&S Devel opnent, LLC

BZA VI CE CHAIR HART: And we have a notion
actually to postpone for the 19644, correct?

SECRETARY MOY: Yes, we do. Wth that filing,
M. Vice Chair, the Applicant had requested the
post ponenent. And that's in the case records under
Exhi bit Nunber 36, dated February the 26th, which was
Monday, which is the reason why in the notion's practice
that the Chair wasn't able to address this until today's
heari ng.

BZA VI CE CHAIR HART: Ckay, is the Applicant
here for 196447?

(No audi bl e response.)

BZA VICE CHAIR HART: | see no one comng to
the dais. Wre they aware that they needed to be here?

SECRETARY MOY: Yes, they were aware. Maybe
they're | ate.

BZA VICE CHAIR HART: Wy don't we wait to do
this after, later on in the hearing?

SECRETARY MOY: Ckay.

BZA VICE CHAIR HART: So we'll just continue
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this until, if we get to the end of the hearing and
they're still not here, then we'll figure out what --

SECRETARY MOY: We'll address it at that tine.

BZA VICE CHAIR HART: Yes, we'l|l address it at
that tine.

SECRETARY MOY: Sounds good.

BZA VI CE CHAIR HART: So the next case is?

SECRETARY MOY: Application Nunber 19684 of C&S
Devel opnent, LLC. And that request is a filing under
Exhibit 37, M. Vice Chair, and that letter's dated
February 22nd, which neans the seven day response peri od
woul d be tonorrow, the 29th | believe, if nmy math is
correct.

BZA VI CE CHAIR HART: Thank you, M. Mby.
Looks Iike we have M. Sullivan here for the case. Good
nor ni ng.

MR, SULLI VAN:. Yes, thank you, M. Chair, good
norning. Marty Sullivan on behalf of the Applicant.

BZA VICE CHAIR HART: So you submtted a
request for a postponenent for the case?

MR, SULLIVAN: Yes, sir. W have severa
different factors working towards postponenent here. One
is we've had sone, a bit of a struggle getting on the ANC
agenda. W were actually on the agenda at one point and

then when ny client got to the neeting, they told them
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that they shouldn't have been on the agenda. And so it
got ki cked back.

They' ve now had two prelimnary neetings with
the ANC Single Menber District Conm ssioner and a | ocal
community group. Apparently, we're still not on the
agenda, but we hope to be on the agenda for March 20t h.
So we would |ike a postponenent to the 28th.

We're also trying to work through a couple
I nterpretation issues on the front yard set-back and the
side yard requirenent, both of which are currently
under goi ng sone changes with the Zoni ng Conm ssi on.

BZA VI CE CHAIR HART: And have you al so worked
at all with Ofice of Planning, because they're --

MR, SULLI VAN:  Yes.

BZA VICE CHAIR HART: -- they're in denial,
right? Their recommendation is for denial, not that they
are in denial.

MR, SULLI VAN: Yes, and that's another reason
we could use nore tine, because we need to address their
concerns before we get back here.

BZA VI CE CHAIR HART: (Ckay. And so you're
| ooki ng at, you said the 28th?

MR. SULLIVAN: | believe that is the date.

BZA VICE CHAIR HART: I'mjust reading it from

here.
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MR. SULLI VAN: | think that's the date that we

were told would work. So the 28th or the next avail able
date thereafter.

BZA VI CE CHAI R HART: Ckay. So ny fellow Board
Menmbers, | think it's, actually I'mnot even sure if
either of you are actually on this one with ne. M. My,
Is it possible to put this on the 28th or a date after
t hat ?

SECRETARY MOY: M. Chair, in considering M.
Sullivan's request, we could do that. |'mthinking ahead
t oo because on the Kankani case, they were | ooking for a
date at the end of March al so. For the Boards docket, |
m ght be better for the Board to split these two
applications on different dates, because we have appeal s
on each of those two hearing dates. So it's the Board's
choice which is which, which would nean that the other
case would go to the other date. In other words, being
that C&S, if C& is rescheduled to March 28th, then |

woul d suggest rescheduling Kankani to April the 11th.

BZA VICE CHAIR HART: Ckay. Well | want to
kind of just deal with C&S right now. | understand what
you said, | appreciate the information. | just don't want

to figure out when we're going to do the 19644 case
because they're not here right now and | think we need to

hear fromthem before deciding when to nove their case
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until.

SECRETARY MOY: On that note, the staff kind of
rem nded nme that the Applicant has a back injury so she's
not here. But unless our counselor tells ne differently,
| think the Board may stipulate to nove forward to make a
deci sion on that request to postpone. But we'll address
that when we call the case again.

BZA VICE CHAIR HART: That's fine. Actually we
can call the case after this one if what you just said --
well anyhow, let's deal with this case. So 19648, | don't
have an issue with noving this to postponing this to March
28th. It sounds like the Applicant, M. Sullivan, you
said that actually the date is in your request. And I
think we can do that. Thank you, M. Sullivan.

So noving back to 19644, the Kankani case, you
said that the OP Staff just noted that the Applicant is
ki nd of incapacitated so they would |ikely not be here.

SECRETARY MOY: Not be here. And if you could
gui z the audi ence whether or not there's any parties here
on that case, then that nay help you to deci de whether to
make a deci sion on the request to reschedul e.

BZA VICE CHAIR HART: | mean, | don't think
anybody canme in that was new, but 1'll ask again if anyone
here is in here for the 19644, the Applicant or someone

representing themfor the Kankani case.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P P PP, R
oo A W N b O © 00O N O O d W N P+ O©O

20

(No audi bl e response.)

BZA VI CE CHAIR HART: Ckay.

SECRETARY MOY: So what's before the Board then
Is to take action on the request to postpone and then
schedul e a date.

BZA VI CE CHAI R HART: Gkay. And because they
made the request, and |I'masking the Ofice of Attorney
General, because they nade the request wthin the week and
they're not actually here, do we have a problemwth that?
Are there any issues with that procedurally?

M5. LOVICK: No, | think you can go ahead and
proceed. W have sonething in the record to indicate why
there is the need for the delay. But yes, you're correct
that it was an untinely request.

BZA VI CE CHAIR HART: Ckay. So, M. My, we're
| ooking at a date in April?

SECRETARY MOY: Yes, | woul d suggest Apri
11t h.

BZA VICE CHAIR HART: And | don't have an issue
with that, so | think we can nove that hearing to that
dat e.

SECRETARY MOY: \Very good, done.

BZA VI CE CHAIR HART: So, okay. $So noving
right along. W are noving on to our next hearing case.

SECRETARY MOY: Ckay. And, M. Vice Chair, |I'm
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referring to the public hearing agenda. So the next case
application should be Application Nunber 19686 of Trang
Nguyen. This is a caption advertised for a use vari ance
fromthe Use Restrictions of Subtitle U, Section 301.1.
This would permit a retail establishnment on the ground
floor of a residential flat in a RF-1 Zone. This is at

prem ses 201 New York Avenue Northwest, Square 555, Lot

159.

BZA VI CE CHAI R HART: Thank you, M. My. Good
norni ng, everyone. |f you could introduce yourselves from
ny right to left. Yes, I"'msorry, you have to push,

there's a button, just push the button once then and | et
it go, the mc is on.

MR. DELMUNDO. Thank you, Vice Chair. Paul
Del mundo, spouse of Trang Nguyen and busi ness partner.

M5. NGUYEN. And |I'm Trang Nguyen, |'mthe
owner of the building.

BZA VI CE CHAI R HART: |"msorry M., what's
your | ast nanme?

MR, DELMUNDO.  Del nundo.

BZA VI CE CHAI R HART: Del nundo?

MR. DELMUNDO.  Yes.

BZA VI CE CHAIR HART: Thank you. Yes, sir.

MR, SPOUSE: Dougl as Spouse, the consultant to
Ms. Nguyen.
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BZA VI CE CHAI R HART: Gkay. And who's going to

present? Is it you Ms. Nguyen?

MS. NGUYEN: Yes, it is.

BZA VI CE CHAI R HART: Gkay. O Ms. Nguyen, are
you going to present to us?

MS. NGUYEN: Yes.

BZA VI CE CHAI R HART: Ckay, that's fine.

MS. NGUYEN: |'msorry. Yes, yes.

BZA VI CE CHAIR HART: That's okay. And if you
guys could turn your mc off, not you because you'll be
tal ki ng, but thank you, M. Foster. You can proceed with
telling us about the project. | do have a couple of
guesti ons.

One is around |I'm not exactly sure what the --
| understand that you want to put a use in the first
floor, but I don't know what actually, and I knowit's a
retail use, but | don't know beyond that, | don't know
what that is. It seens a little bit anbiguous and | think
if you could give us a little bit information on that.

The O fice of Planning has provided sone
i nformati on about sone conditions that they thought woul d
be necessary or that we should include and | just needed
toget alittle bit nore information fromyou all. Let's
see. And if you could also talk about one of the issues

that you raised, this is a variance request, one of the
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| ssues that you raised was around, you said that it was
costly.

And when | read it, it sounded |ike there were;
the response that you gave was that it was costly as in
hundreds of thousands of dollars to do this. And if you
could kind of explain that a little bit to convert it from
aretail use to a residential use, because that was what
was bei ng di scussed at the tine.

This is why you have to have this variance
because you can't use it for anything else. |f you could
give a little bit nore information about that, |1'd greatly
appreciate it. And that's it, thank you.

M5. NGUYEN. Yes, yes, good norning. First of
all | would like to tell you a little bit about the
property, where it's located. |It's |ocated at 207 New

York Avenue Northwest, Washington, DC 20001. Ri ght now

it's currently at the residential; it has first floor and
two | evel additional. And we do have the tenants in there
and the first floor is still vacant.

So, right now for the first floor we are

planning to do the deli shop. And it's just a very sinple

deli shop serving breakfast and lunch. [It's open from®6
a.m to 7 p.m and we don't have any, |ike, big cooking or
anything. |It's just very sinple, bagel sandw ches and
rolling. It's like, kind of Vietnanese style.
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So nothing is really big major cooking anything
happen in there. And also we will, the nax that we going
to have, the capacity of people in there is going to be
about, |ike, 12 seats and two worker in there is the max.

BZA VI CE CHAI R HART: How many wor kers?

M5. NGUYEN. Two people, two workers. And the
Ssit is capacity for is 12 seats in the whole area.

That's, actually that's the maxi numthat we can have in
that building, I nean the first floor. And right now we
have the Stencil Trash Service to do, to pick up the trash
and that's the conpany we're going to use for the future.
And we al so have the canera, securities canera in front of
the building and we are planning to have in the back too.
So in the back and the front to have nore security.

So that's just about we're proposing to do for
the first floor that we going to have. Tal king about
changing that first floor fromright now residential into
the commercial use, that's what we actually requesting for
is actually what we would |i ke to have, because when we
bought this place was as the first floor was a conmmerci al
use.

It was | aundromat froma long tinme ago. So
that's why, you know, why we al ready have a plan for that.
And then we already have a -- we didn't know it when we

got, everything in C O was the residential.
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The plan right here already set for commerci al,
we cannot, if we now nove it back to the residential, it's
a lot of cost do to that. It cost a |ot of noney, a lot
of time consuming, a lot of construction going on in that

nei ghbor, because we just foll ow what we got fromthe old

seller.

Yes, so that's what we would |ike to proceed
with this plan, the original plan and we will actually
w il request for relief for the comrercial m xed use
bui | di ng.

BZA VI CE CHAIR HART: And so you did not, and |
understand that you may have gotten the plan from soneone
el se, but plans can change. So, you know, those are not
witten in stone, they're just plans. And | understand
that there was previous use that was a | aundromat.

M5. NGUYEN. A | aundromat, yes.

BZA VICE CHAIR HART: But the Certificate of
Occupancy, the C of O now you said is a residential?

M5. NGUYEN. It's actually currently when we
get the C/Ois a residential.

BZA VI CE CHAIR HART: For the entire building?

M5. NGUYEN. For entire building.

BZA VI CE CHAIR HART: (kay, and so when you
were saying that you could not transformthat first fl oor,

can you tal k about the cost? D d you do any anal ysis on
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the cost or was it just that you just nmade that assunption
that it was going to cost a great deal of noney? And
ei ther of you can answer, that's fine.

MR, DELMUNDO  Yes, we just did a back of the
hand cal cul ati on, you know, the first floor is just not in
a state where soneone can nove in. It was really built
for a conmercial use. So back of the hand we estimated it
woul d cost a lot, a hundred thousand dollars just to
reconvert it. W didn't actually do any studies, that's
j ust sonething that we, you know, canme up wth.

BZA VI CE CHAIR HART: And did you actually buy
the property and do the renovations, because this was a
one story building at one point that soneone, and | don't
know if it was actually you all, built two other |evels on
and those are residential levels on the second and third
floor. And so the first floor, did you all do all of that
construction yoursel ves? Not yourselves, but did you have
sonmebody to do that?

M5. NGUYEN:. Yes, we have our people, partner
Wi th people to do the construction. That's why we have,
you can go ahead.

MR, DELMUNDO. Yes, we had a construction
conpany do the, set two | evels above the first floor.

BZA VI CE CHAIR HART: And when you had them do

that, what did you understand about the -- did you know at
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that point that the use was a residential use for that
bui | ding that you purchased? Wat was your understandi ng
around that building when it was a one story buil ding?

MR, DELMUNDO Yes, so let ne preface that
with, you know, we're first tinme business owners. So
we' re obviously maki ng sone m stakes here. W did know,
technically, that it was a residential use. That being
said we were a little bit nore confident because the plans
had said that there was a |aundromat in there. So we
didn't think that getting a C O for a m xed use would be
that difficult. So that's the story there.

BZA VI CE CHAIR HART: (kay, thank you. You can
conti nue.

M5. NGUYEN:. Yes, so that's why when we bought
this place we have no idea about, you know, it's going to
be residential or commercial. W just think about
comrerci al, because when we pay a tax it say commerci al .
When we go to pay the property tax, it say commercial .

So, that the ¢ O say oh, why you got this, you
know, residential. So, that's why right now we have it
set for the conmercial and m xed use that we just follow
the original plan. Like he say, we can change, but this
is perfect. Wen we |look at this we say wow, this is
exactly what want. So, that's why we bought this and we

just follow the plan.
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BZA VI CE CHAIR HART: And could you talk a

little bit about, you understand that the zoning

regul ations are requiring, you re seeking a variance from
the zoning regulations. Do you understand what that
means?

M5. NGUYEN. The vary of use.

BZA VICE CHAIR HART: Well it neans that you
are outside of what the actual zoning regul ations all ow.

I n sone cases when property owners cone in to us, they are
seeki ng a special exception, which neans that the zoning
regul ations allow this, but they allow it under these
conditions that you can do this.

For the variances that's a much hi gher bar.
It's a much nore difficult thing to do. You have to prove
basically three prongs. And those prongs you' ve |isted
here, |I'massumng this, what you've handed out to us was
sonet hing that you' ve provided.

MS. NGUYEN: Yes, yes.

BZA VI CE CHAIR HART: That the property
affected was affected by an exceptional situation or
condition, strict application would result in a practical
difficulty to the property owner and then no substanti al
detrinment to the public good or a substantial inpairnent
or intent purpose and integrity of the zone pl an.

Those are fairly high stringent things, and |
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don't know if you have enough information here for us to
be able to understand how that you're neeting these. And
['"I'l hear fromthe rest of the Board Menbers, if they
concur or think that you all are providing us with
sufficient information. But if you could kind of step

t hrough each one of those, |'d appreciate it.

M5. NGUYEN:. Wuld you like to?

MR. DELMUNDO Yes. So, | think ny wife has
gone through the general scope of the project. |If there
are any questions beyond it being a Vietnanese deli wth
14 people total, you know, we'd be happy to take them As
for point two, an explanation of how the project neets the
requi rements for a use variance, what is contained in your
burden of proof statenent.

So, | nean, the exceptional situation here is
guite frankly we have built the property to be a
comrerci al property on our understanding that the plans
allowed it. Nowthat it's been built, renodeling it to a
residential property will, you know, incur a substanti al
anount for us.

So given that there are other commrerci al
properties literally w thin wal king di stance, we don't
think that this would be a significant burden to the
community. And basically strict application would result

in a practical difficulty to the property, that's
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essentially what | had just said.

As for the last point, a substantial detrinent
to the public good nor substantial inpairnment of to the
intent. As | had eluded earlier, there's a CrossFit
par kour gym next door, there's a Chinese takeout as well.
We think that our restaurant wll be significantly
different that it won't affect the businesses, they're in
different categories. And, you know, we don't think that
it wll significantly bring in a lot of traffic. You
know, 14 people is not significant to make a difference
especially since we won't have our own parking, so nost of
the traffic will be wal king. So we don't think that
people will significantly inpact the public good in that
regar d.

MEMBER JOHN: M. Vice Chair, | have a question
of the Applicant. So when you were doing the renovation,
were you required to do any excavation in order to nake
the first floor suitable for residential use? Wuld you
have had to do any excavation of the floor to get the
proper height or did you have the proper height already?

MR. SPOUSE: There was no excavati on done on
the property at all. There was no need for it because it
was al ways stayed the sanme. And | can attest to it
because | grew up in that neighborhood. | grew up a 408

Rigg Street, and all ny life |l saw that |aundromat. My
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nom used to go to that |aundromat, and it was no
excavation that was required for what they needed to do.

MEMBER JOHN: Okay, thank you.

BZA VI CE CHAIR HART: M. Turnbull, any
gquesti ons?

MEMBER TURNBULL: So you bought this building
i n 2016, roughly? You renovated, you added the two
floors?

M5. NGUYEN: Yes.

MEMBER TURNBULL: In 20167

MS5. NGUYEN: Yes.

MEMBER TURNBULL: And you prepped the upper two
floors as rental apartnents.

M5. NGUYEN: Yes.

MEMBER TURNBULL: But you never did anything to
the first floor. | think as the Chair pointed out, the
variance, and | got to ask Ofice of Planning. Changing
froman RF use to this m xed use, you'd be the only use in
t hat bl ock, which would be MJ}4 is | guess is what your
MJ. And | guess what's confusing is that's usually for a
retail corner store prepared, but this really isn't a
corner building. It's really three lots in.

M5. THOMAS: Yes. Good norning, M. Chair,
Menmbers of the Board. Karen Thomas with the O fice of

Planning. | think as |layman say using the words m xed use
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and i nterchangeably in the wong context. This bl ock of
New Yor k Avenue has al ways been comercial, particularly
within those about five properties. And they were one
story commerci al uses since they were devel oped as such.
All within the RF-1 Zone and at that tinme when we had

t hose types of devel opnent, they were small commerci al
uses within the RF. This is in Munt Vernon Historic
District; 1'd like to point that out as well.

MEMBER TURNBULL: It's in the historic?

M5. THOVAS: Yes.

MEMBER TURNBULL: So did this go before HPRB?

M5. THOMAS: | couldn't find anywhere that it
did go to HPRB and perhaps the Applicant can answer that.
But | didn't find anywhere that it did.

MEMBER TURNBULL: Ckay.

M5. THOVAS: But -- go ahead.

BZA VI CE CHAIR HART: The question was j ust
whet her or not your project went before the Historic
Preservati on and Review Board, which is a district agency
because this is in a historic district.

M5. NGUYEN. You nean the review approval from
t he PRB?

BZA VICE CHAIR HART: There is a separate board
that nmeets that is the Historic Preservation Revi ew Board.

It's not the Ofice of Planning, it's not DCRA, it's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

33

actually a group that neets, actually they neet in this
room to |look at any inpacts to historic resources,
bui | di ngs or sites.

MR SPOUSE: Let nme answer that for you. | did
not facilitate the building permt for the renovations of
the second and third floor. That was done by sonebody
else. M instinct is is that I was not aware of the fact
that it was a historical, designated as a historical area.
| did not know that nyself, personally.

However, if It was a historical, then it
probably had a historical review, |'mnot sure whether or
not when the renovations was occurred and when they got
the building permt that HPRB did review those plans and
that they stanped those plans. And if they did stanp
them | think that they should be on here.

M5. NGUYEN. It have a stanp on this plan.

MR SPOUSE: So if that was the case they did
not necessarily go thought CFA, but they did have to go
t hrough HPRB. So there should be a stanp on those plans
for a review from HPRB.

BZA VI CE CHAIR HART: (Ckay, why don't you | ook
for that, but we we'll actually | wanted to turn to the
Ofice of Planning for their report so we can kind of get
through all of that part of it. Unless the Board Menbers

had any ot her question?
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SECRETARY MOY: No, that's fine.

BZA VI CE CHAI R HART: Ckay. Good norni ng.

M5. THOMAS:. Yes, good norning again. Karen
Thomas with the Ofice of Planning. This was a
particularly, you know, issue for us with respect to
| ooki ng at what the Applicant ended up with in terns of
two floors of residential above, what was a | ong standi ng
comrercial use within the RF-1. So a consultant with the
Zoning Adm nistrator, they couldn't give it a Cof Ofor a
corner store because it wuldn't satisfy one of the
criteria where you couldn't have two residential units.
So there's that issue. So it couldn't conme under a corner
store and it wouldn't nmeet all the other |ocational
requi rements, which only two of those could be waived.

That said, given what the Applicant wanted to
do, as a prepared food shop and a deli use, that's what
t he Zoni ng Adm nistrator prescribed the use under. And in
this case it would require a variance because it's not
permtted in the RF Zone. So there's that and what we had
to look at was well could this continue, could it be
resi dential ?

So we had to prove that out, could it be
residential? Well you couldn't get a unit, you could but
there would still be a variance situation because the |ot

size is about 1400 square feet. So they wouldn't neet the
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900 square feet rule to put a residential unit down there.
So again, so residential unit couldn't go under
there. Any other residential use which would be permtted
with the RF would be |ike daycare use, which we don't
think it would satisfy the area requirenents that are
| ssued by the Board, OSSE, for such a use because it was
too small. It's too small and they have specific area
requi renents. Sorry. So there's that and they coul dn't
be a school and so we had to cancel out or negate all the
other uses that it couldn't be that was permtted within
t he RF.

So here we are with the variance relief to
permt the prepared food shop. And then | ooking at that
we | ooked at the historical uses on that block and we
t hought that, notw thstandi ng, you had two residenti al
uses on the end anchoring about five or four |ongstanding
commerci al structures and uses.

So with that we were encouraged that, you know,
there woul d be an issue there, an exceptional situation
that would warrant a creation of, not a practi cal
difficulty, but create a hardship on the Applicant to use
the property as a residential use, which is what the RF is
| ooki ng for.

So within that vein, we |ooked at the past

uses, the existing use and the past use. Existing uses
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that are around and the past use, which was a | ow density
commercial use. And a prepared food shop in this instance
Is a low density comercial use. So |looking at it that
way, we had decided that it wouldn't be a detrinent to the
public good and it shouldn't have an inpact on the zoning
regul ations. And that's the way we | ooked at it.

BZA VI CE CHAI R HART: Thank you.

M5. THOVAS: Thank you.

BZA VI CE CHAIR HART: | just have one question
and that was around, you said it couldn't be a nedical
use. Was there a size issue?

MS. THOVAS: Well not so nmuch size issue, it
woul d be a use variance as well, nedical office use. |
don't think it could have been a nedical use.

BZA VI CE CHAIR HART: Ckay. Do the Board
Menbers have any ot her questions for OP?

MEMBER TURNBULL: Ms. Thomas, the 900 square
feet, so you' re saying the upper two floors neet the 900
square foot? How are you saying that the 900 square feet

MS. THOVAS: No, it's a flat. It's a flat
which is permtted in the RF. The zoning and --

MEMBER TURNBULL: But you're saying the first
fl oor would not neet the 900 square foot?

M5. THOVAS: To include another residential use
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woul d becone three --

MEMBER TURNBULL: Onh, okay, okay.

M5. THOVAS:. -- separate uses and it does not
have 2700, the m ninum 2700 square foot for the |ot.

MEMBER TURNBULL: But are you actually saying
that we're changing this one lot to an MJ?

M5. THOVAS: No, we're not changing the |ot.

MEMBER TURNBULL: You're not changing, you're
not re-zoning?

M5, THOVAS: No, we're not re-zoning. W can't
do that here.

MEMBER TURNBULL: | was going to say, | didn't

MS. THOVAS: No, we can't do that here.

MEMBER TURNBULL: | was m sunder st andi ng what
you were getting at.

M5. THOMAS: Yes, that's what | was sayi ng that
| think the Applicant is msusing the term m xed use.

MEMBER TURNBULL: GCh, okay. | nean, in one way
|"mnot totally troubled because New York Avenue, | nean
it's not what you commonly think of as a residential,
i ntense residential street. | nean it's nore getting to
be, it's nore commercial. There are residences on it.

M5. THOMAS: |If you also | ook at the

residential uses, the residential buildings and row houses
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that are on New York Avenue, they are raised off of New
York. They're built --

MEMBER TURNBULL: And this is right off the
street.

M5. THOVAS: And this would be right on the
street.

MEMBER TURNBULL: And | notice that the
phot ograph shows a couple of other commercial units next
door to them down, okay.

M5. THOVAS: Yes, as it was historically built
for about a hundred or nore years.

MEMBER TURNBULL: But do you know, | nean,
there's nothing in the record from HPRB, have you seen
anyt hi ng?

M5. THOMAS: No, | haven't seen anyt hing.

MEMBER TURNBULL: Is this like a --

M5. THOMVAS: Maybe they tell nme it was a non-
contributing structure on that.

MEMBER TURNBULL: Yes, okay.

M5. THOMAS: | can't speak to it.

MEMBER TURNBULL: Yes, thank you.

BZA VI CE CHAIR HART: Ms. Thonms, | did have
anot her question. Wth regard to the nunber of people,
t he nunber of enpl oyees, can you just describe a little

bit how you got to there? | nean, | know that's what the
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Appl i cant asked for, but is there any other, is that based
on anything el se?

M5. THOMAS: Not really. [It's not witten in
the zoning regulations or anything, but that's what the
Applicant requested. And | believe that it will just be
both of them who would be running the operation.

BZA VI CE CHAIR HART: And what about anot her
use that was simlar to this? | nean the limting of the
enpl oyees, in talking to the Ofice of Attorney Ceneral,
we are understanding that we need to have sone substanti al
evi dence on the record that says that two enpl oyees is and
shoul d be the maxi mum nunber for this reason. And | don't
really have a reason to do that and | was trying to get
that fromyou. And if you don't have one, that's fine, |
just, | just wanted to --

M5. THOMAS: | really don't have one. | assune
it's the nature of the business given it as a prepared
food shop with just being sandwi ch naki ng and w t hout any
anounts of cooking.

BZA VICE CHAIR HART: But if they have two
enpl oyees and want to have a third person conme in to do
sonmet hing part tinme, they would have to cone back for a --

M5. THOVAS: Yes. | would assune so.

BZA VICE CHAIR HART: | nean, that just seens a

little bit --
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MS. THOVAS: Oner ous.

BZA VI CE CHAI R HART: Well you know, how do you
regul ate that as a -- that's the question.

(Si nmul t aneous speaki ng.)

M5. THOVAS: | don't see --

MEMBER TURNBULL: As a practical matter.

BZA VICE CHAIR HART: Yes. That's kind of the
one part that | was having an issue.

MEMBER TURNBULL: | nean from what |'mreading,
It sounds like if you have two enpl oyees, and | think they
were tal king there would be no nore than 12 people. So
was there an occupancy limt of 14 for this space? |
don't know.

M5. NGUYEN: Yes.

M5. THOMAS: | amgoing on the Applicant's --

MEMBER TURNBULL: Right, but the Applicant --

MS. NGQUYEN. | don't know if DCRA, there's sone
code issue that you can only have, with respect to the
size of the place. How nany people you could have. Yes.

MEMBER TURNBULL: All right, we can ask the
Appl i cant .

BZA VICE CHAIR HART: | don't have any further
guestions. Thank you, Ms. Thomas. Just because we | ust
had that one question, do you have a maxi nrum nunber of

people that you're not allowed to go over for your
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Certificate of QOccupancy.

M5. NGUYEN:. Yes, we don't have any, |ike,
actual nunber fromany regul ati on or anything; we just
don't want to go over nmax because according to ny partner
resource it say that wth a snall space we cannot have
nore than 14 people in that.

BZA VI CE CHAI R HART: Wo was telling you that?

M5. NGUYEN. | have a partner dealing with ne,
so he did the research. | believe it's from DCRA, or |
don't know where, they just give ne that nunber. And they
just follow that nunber; they don't want to go over the
max.

BZA VI CE CHAIR HART: (kay. GCkay, thank you.
Any ot her questions for the Applicant?

MEMBER TURNBULL: No, but | think what the
Chair is also getting at is that you' re asking for only
two enpl oyees, which will be a limting factor to your
operation. And again, if that's tied to occupancy that's
one thing, but if it's not it mght not be critical to, |
nmean, if you have a third person who needs to cone in, |
think it's just a question whether is that really a
rel evant issue to put in the order that there be a naxi mum
of just two enpl oyees.

BZA VICE CHAIR HART: So | think we'll tackle

that as we have our discussion. So, let's see. |s anyone
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fromthe ANC here for the case?

(No audi bl e response.)

BZA VI CE CHAI R HART: Anyone here in support of
the Application?

(No audi bl e response.)

BZA VI CE CHAI R HART: Anyone here in opposition
to the Application?

(No audi bl e response.)

BZA VI CE CHAI R HART: Ckay. W have to go
t hrough this because we want to know, this is a public
hearing so we're trying to understand if, you know, any
ot her viewpoints. So, | don't think we have any ot her
guestions. Do you have any other statenments that you'd
| i ke to make, just in conclusion?

MR, DELMUNDO. Yes, so in regards to the nunber
of enployees, | don't think we did any scientific research

or we're follow ng any regul ati ons specifically saying

that we can only have two enployees. | think that's just
a nunber that we estimate we will have, but | don't think
we shoul d, you know, necessarily stick to. 1In the future

our business m ght necessitate a part tinme worker or a
third person. So | hope that doesn't preclude us from
doi ng that.

BZA VICE CHAIR HART: Well, and if we put it in

the order, it would preclude you fromdoing that. | nean,
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you woul d have to cone back to us to be able to get a
third or fourth person if you needed that, even if they
were tenporary. And that's what | was trying to really
get to is how do we |ook at this and what is the nmaxi num
two based on. And having it because it may have been
there already, that just seens a little bit tenuous to
just base it on that.

So, and you are aware of the conditions that
the Ofice of Planning stated in their report? You have
read through the O fice of Planning Report?

MS5. NGUYEN: Yes.

BZA VI CE CHAIR HART: They' ve provi ded a nunber
of conditions. The hours of operation limted to Monday
t hrough Saturday, 6:00 a.m to 7:00 p.m?

M5. NGUYEN: Yes.

BZA VICE CHAIR HART: Wth a maxi mum of two
persons, that's part of their conditions. Trash wll be
stored within the building;, rodent and pest control
nmeasures shall be inplenented. Loading delivery shal
take place in the rear, and liquor will not be sold on the
prem ses.

M5. NGUYEN: Yes.

BZA VI CE CHAIR HART: And they've noted that
you' ve agreed to all of these. And |I'mjust reading them

so that we're aware of what conditions were out there.
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And so | think we can close the hearing because | think
we've had the sufficient information fromyou all. And |
don't know if the Board is ready to deliberate on this.

(Simultaneous speaking.)

BZA VICE CHAIR HART: Ckay. So it seens |like
we Wil close the hearing. And the Board is ready to
del i berate. Wuld either of you like to begin?

MEMBER TURNBULL: Thank you, M. Chair. For
the nost part | really --- |I'mnot opposed to granting
relief to have the shop on the first floor, since it's
al ways been a shop. And as Ms. Thomas says, it's really
the --- the access is directly off the street, just like
all the other little shops al ong New York Avenue there.

The building next to it is an apartnent. It
| ooks like a two-flat next-door to it. It's a brick, very
nice brick which looks like it could be a contributing
structure, that that residence could be. Wether this is,

| "' m not sure.

As | say, I'mnot really opposed to granting
the relief because of the use and where it is. | guess
the only sticking point that |I have, and |"mnot --- is

whet her HPRB shoul d have | ooked at it or if there should
be sonething in the record or not that would satisfy it.
| nean, |'m not sure.

| nean, it looks like the buildings to the |eft
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of where it is do not look |ike they are contributing
factors to the historic area. Howthis is relating to the
apartnment building, I'"'mnot sure. So that would be ny
only question, is the relationship that m ght exist.

BZA VICE CHAIR HART: And | think that that's -
-- it's an interesting point. | think that, because the
bui l ding's actually already constructed, we're not going
to really get nuch it.

MEMBER TURNBULL: Yeah, | know. | guess the
other thing, it's already done.

BZA VI CE CHAIR HART: Yeah, soit's --- we're
really just | ooking at the use of it.

MEMBER TURNBULL: Yeah, yeah.

BZA VICE CHAIR HART: And the use variance.
And, well, | think it is an interesting point. |'mjust
not sure if we can opine on that aspect. | think the

horse has left the barn in that case.

But | also --- | appreciate the Applicant for
providing their testinony. | also appreciate the Ofice
of Pl anning report kind of going through the --- stepping

t hrough the exceptional situation resulting in a hardship,
no substantial detrinment to the public good, and then no
substantial harmto the zoning regul ations, the three
prongs for the variance test. And | would agree with

their anal ysis.
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| did have a few questions. | think you, M.
Thomas, you provided sufficient information for nme for
those. Wth regard to the conditions I'm | think, just a
little bit hesitant about the number, the maxi mum nunber
of staff that we should be inposing on this. That just
seens a little bit --- since we don't really any way of
det erm ni ng what that nunber should be and how that would
be connected to the actual relief itself.

And the DCRA w Il actually let the Applicant
know what the maxi num occupancy of the building is, just
total occupancy. | think that that is sonething that we
shoul d not be opining on ourselves, but that should be
sonmething that's in the DCRA and the Certificate of
Occupancy that they would get in the future for this
devel opnent center.

Wth regard to the other conditions, | think
that the only one that | would change would be just a
little bit of a change for the first condition, which is
that the hours of operation shall not exceed 6:00 a.m to
7:00 p.m, Mnday through Saturday, and just |eave it at
that, and the fourth one, which would be liquor shall not
be sold on the preni ses.

But other than that, | think we should take out
t he maxi mum nunber of staff, because | don't think we have

enough information to be able to decide that, and that the
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Cof Owll dictate how many people total will be --- the
occupancy of the site.

Ms. John?

MEMBER JOHN: Thank you, M. Vice Chair. | too
agree that the Applicant has net the test for the
vari ance, particularly because of the fact that there's
been a non-residential use in that property since at |east
1948. And the O fice of Planning report and the testinony
| aid out very clearly why a matter of right use woul d not
be practical at that |ocation and, additionally, the cost
of building out that basenent, sorry, the ground floor to
make it suitable for residential use.

So based on the testinony of the Ofice of
Pl anni ng, and the report of the Ofice of Planning as
well, the fact that there is no ANC opposition, and
particul arly because of the nature of that block really of
four comercial type buildings, simlar to the ground
floor of that building, I think that the requirenents for
t he variances have been net.

| concur that during the process of getting the
occupancy permt, there would be sone limtation on the
nunber of occupants in the building. And that can be
wor ked out later. So | would vote in favor of granting
the application, granting relief.

BZA VI CE CHAIR HART: Thank you. Let's see,
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the last thing I'll note is that the ANC 6E report, which

Is Exhibit 38, they actually voted six in favor, zero
opposed, zero abstention. |I'mjust noting that they voted
to approve the application or voted to support the
application. And | think that that's a good thing.

And | think hearing fromny coll eagues on the
Board, | would nake a notion to approve Application 19686
of Trang Nguyen and with the conditions that the hours of
operation shall not exceed 6:00 a.m to 7:00 p.m, Mnday
t hrough Saturday, that trash shall be stored within the
bui | di ng, rodent and pest control neasures shall be
i npl enented, that a | oading delivery shall take place in
the rear, and that |iquor shall not be sold on the
prem ses. And do | have a second?

MEMBER JOHN: | second this.

BZA VICE CHAIR HART: All those in favor say

aye?

(Chorus of aye.)

BZA VI CE CHAIR HART: Any opposed?

(No audi bl e response.)

BZA VI CE CHAIR HART: The notion is carried,
M. My.

SECRETARY MOY: Staff would record the vote as
three, to zero, totw. And it is on the notion of Vice

Chair Hart to approve the application for the variance
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relief and also as to the conditions as nodified by the
Vice Chair in his notion, second notion of Ms. John. Also
I n support, M. Mchael Turnbull. W have no other Board
menbers participating today. The notion carries.

BZA VI CE CHAI R HART: Summary order, M. My --
- M. My, excuse ne. Ddn't nean to call you M. Muy.

SECRETARY MOY: O f by one letter, we'll just -

BZA VI CE CHAI R HART: | know.

SECRETARY MOY: Well, we're both soccer fans so
wor ks for nme.

BZA VI CE CHAIR HART: And thank you all.

M5. NGUYEN. Thank you so very nuch.

BZA VI CE CHAIR HART: You're wel cone, have a
good day.

MR. SPOUSE: Further clarification. There is a
stanp at HPRB.

BZA VI CE CHAIR HART: ©Ch, excellent. Good to
know. So they did look at it.

MS. NGUYEN:. Well, ANC didn't |look at this.

BZA VI CE CHAIR HART: Well, we have the ANC
report on there. So that's great. Thank you.

M5. NGUYEN. Thank you so nuch.

BZA VICE CHAIR HART: 1'Ill ask ny fellow Board

menbers would you like to take a |ittle break or are you -

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

50

-- keep on noving. Let's keep on noving. M. My, the
next case pl ease.

SECRETARY MOY: Thank you. |f we can have
parties to the table to Case Application Nunber 19688 of
Frederick and Panela Scott, caption, advertised for a
speci al exception under the residential conversion
provi sions of Subtitle U, Section 320.2, and pursuant to
Subtitle X, Chapter 10, for a variance fromthe access
requi renent Subtitle U, Section 301.1(c)(4) to convert an
existing carriage house to a third one-famly dwelling,
RF-1 zone, 433 M Street, N.W (Square 513, Lot 57).

BZA VI CE CHAIR HART: Thank you, M. Mby.

Wel cone, if you could please introduce yoursel ves.

MR, SULLIVAN. Thank you, M. Chair, and
menbers of the Board. MW nane is Marty Sullivan with the
law firmof Sullivan and Barros, here on behal f of the
Appl i cant.

M5. WLSON:. Good norning, Al exandra WI son
from Sullivan and Barros on behalf of the Applicant.

MR, SCOTT: Good norning, Frederick Scott, 433
M Street, N.W, the Applicant.

BZA VI CE CHAIR HART: Thank you very nmuch. M.
Sullivan, |I'massunng you' re going to be presenting to us
this nmorning? M. WIson?

M5. WLSON: Yes, | will be presenting. |I'm
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the attorney for --

BZA VI CE CHAIR HART: Well, | apol ogi ze for
that, Ms. W/ son.

M5. WLSON:. Good norning, Vice Chair Hart, and
menbers of the Board. |'m here on behalf of the owners of
433 M Street, Frederick and Panela Scott, requesting
speci al exception relief in order to convert a rear
carriage house to a third unit and for an area vari ance
fromthe requirenment that an accessory structure be
connected to a street by an alley that is at |east 15 feet
in width.

The carriage house and the principal structure
were both constructed in 1910. The current principal
structure has two units, and the carriage house is
configured and actually occupied for a third unit. The
Scott's purchased the property in 2009. Wen they
pur chased the property, soneone was living in the carriage
house. Accordingly, the Applicant believed the unit was
| egal .

It wasn't until recently they investigated the
situation and realized that it mght not be legal. At
whi ch point, they net with us and decided to go forward
with BZA relief to make the existing situation |egal.

These are photos of the existing carriage house

as viewed fromthe rear yard of the principal structure.
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The application neets the general special exception
requi renents, it wll not adversely affect the row hones
to the east, and west, north, or south, as the Applicant
IS not proposing to change the status quo.

The first area of relief we are requesting is a
speci al exception for the illegal conversion pursuant to U
320.2. The application neets the requirenents, and nmany
of the requirenents do not apply as the Applicant is not
proposing to construct an addition or alter the buil ding.

The existing structures are |ess than 35 feet
in height. The Applicant is only proposing to have three
units total, so IZ does not apply. There is an existing
residential building on the property, there is a m ni mum
of 900 square feet per unit, as the property has 2,808
square feet. Requirenments E through Hrelate to additions
and accordingly do not apply as the Applicant is not
constructing any addition.

Simlarly, Requirenment 320.2(1), the light,
air, and privacy test, is safely net as the Applicant is
not proposing to expand any use or construct any addition
but requests relief only to nake the current use |egal.

The second area of relief we are requesting is
area variance relief fromU 301.1(c)(4)(c). A dwelling
unit and accessary building is permtted by right in the

RF-1 zone, subject to certain conditions under U 301.1C.
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The first three requirenents listed on the site
are safely net. The fourth requirenent is that pernmanent
access shall be provided by one of three ways. One of
those ways is that the building have access through an
I nproved alley no less than 15 feet in wdth and within a
di stance of 300 feet froma public street.

As you can see fromthis surveyor's map, the
building sits on an alley that is 15 feet wde. However,
the alley connecting that alley and the property to Ri dge
Street is only ten feet wide. Accordingly, we need relief
fromthis requirenent.

The application neets the variance test. The
property is faced with an exceptional situation, and a
strict application of the zoning regul ations would result
in a practical difficulty for the Applicant.

The buil di ngs were constructed prior to the
zoning regul ations. The carriage house has been used as a
resi dence since before the Applicant purchased the
property and is currently configured as a residence. It
is inmpossible to widen the alley to neet the matter of
ri ght zoni ng regul ati ons.

Because of these factors, the strict
application of the zoning regulations would severely limt
the Applicant's ability to use the property in the way it

has existed for at |east 10-plus years.
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The requested relief will not cause a
substantial detrinent to the public good or harmthe
zoning regulations. The Applicant is not proposing a
change of use. There wll be no additional inpact to
adj acent properties. The ANC unani nously supported the
application, and OP has recommended approval.

And now | want to tal k about our outreach to

FEMS. Both the O fice of Planning and the ANC conditi oned

their support on FEMS approval. |'ve attenpted to get in
contact wth FEMS with sone success. Primarily, |'ve
comruni cated with Chief Tony Falwell via email. As a
followup to the email, he sent it to the Ofice of

Pl anni ng.

As of today, we have been unable to get
sonmething in witing indicating whether FEMS woul d be
supportive of the project. However, it is ny
understanding that FEMS will eventually have to sign off
on the application and use during the inspection and
permtting stage.

Based on that, and the fact that we don't know
when we woul d be able to have FEMS subnit sonmething to the
record, | would respectfully request that, if the Board
does approve the application, it add this as a condition
in the order rather than waiting for FEMS to submt

sonmething at this stage. And that concl udes ny
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presentation. W are available for any questions, as is
t he Applicant.

BZA VI CE CHAI R HART: Thank you very nuch, M.
WIlson. Do the Board nenbers have any questions for the
Appl i cant ?

MEMBER TURNBULL: M. Chair, | just have two.
Well, OP had three points in their report. One of them
you already tal ked about which was the FEMS. The ot her
point on Page 1 of the report tal ks about conpleting Form
135 which denonstrates that the building's conforned to
t he height, |ot occupancy, rear yard, side yard
devel opnent standards. | don't know if you've done that,
but OP was --- the third thing was that the survey did not
show the | ocation of the principal and accessory buil di ngs
on the lot. So the survey is just a blank, enpty lot. So
| don't know if you want to talk to both those?

MR, SULLIVAN. Yes. The building' s been there
since 1910, so historically it was there. And we haven't
made any changes to it. And the Applicant can tal k about
it. He's been trying to find plans for this and hasn't
been able to yet. | think he's eventually --- we're going
to have to get a building permt.

To get a Cof Orequires a building permt.

And DCRA wi Il say, even if you' re not naking any changes

you have to do a building permt application so that we
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can review it under current rules. And then they make
t hem have changes to the building, whether a sprinkler or
whatever it mght be. And that's where the FEMS approval
cones in. So we are going to have to get as-built plans.
We just didn't think that it was necessary at this point.
MEMBER TURNBULL: Ckay.
MR SULLIVAN. But | know we're going to have
to do that.

MEMBER TURNBULL: What about Form 135? What's

MR, SULLIVAN. | think that's maybe what M.
Talley is referring to is then filling out the specific
area zoning elenents on Form 135, which would be pursuant
to those plans, whether it's | ot occupancy and hei ght of
t he structure.

MEMBER TURNBULL: Ckay. All right, thank you.

BZA VI CE CHAIR HART: Ms. John, any questions?

MEMBER JOHN:  Well, | was wondering, M.
Sul livan, whether the structure would al so neet the side
yard requirenents. | saw a wal kway. Was that between the
accessory structure and the main buil ding?

MR, SULLIVAN: |I'mnot aware of that. Well
we' re not making any changes, so if it was, and it there
before 1958, it would just remain as an existing legally

non-form ng situation.
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BZA VICE CHAIR HART: And this is a --

MEMBER JOHN: Okay, thank you.

BZA VICE CHAIR HART: -- self-certified
application too, correct?

MR SULLI VAN:  Yes.

BZA VICE CHAIR HART: So | think we can nove to
the Ofice of --- | don't think we have any ot her
questions. W can nove to Ofice of Planning, M. Vitale,
wel cone?

M5. VITALE: Good norning, M. Chair, and
menbers of the Board, Elisa Vitale with the O fice of
Pl anning. The Ofice of Planning will rest on the record
i n support of the requested special exception and variance
relief. Again, we would recomrend that that approval be
subject to the Applicant providing input from FEMS pri or
to the Board's approval. This concludes ny report, and
' m happy to answer any questions. Thank you.

BZA VI CE CHAIR HART: Any questions for the
O fice of Planning?

MEMBER TURNBULL: That's really your nmmajor
concern, right, is access, FEMS access?

M5. VITALE: Sure. Wen the Zoning Conm ssion
consi dered this expanded perm ssion to allow a residenti al
use in an accessory building that had access from an

alley, we specified a 24 foot wide alley as kind of the
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base requirenent.

We also included the ability to do a narrower
alley provided that it was 15 feet in wdth and then
within 300 feet of a street so that a fire truck could
have access and then be able to pull a hose. So we just
want to confirmthat FEMS is confortable with the
residential use in this instance.

It is a 15 foot wde alley, as the Applicant
I ndi cated, adjacent to the structure but does narrow down
to ten feet as it provides access to Ridge Street. It's
certainly within 300 feet of Ridge Street. 1In the Ofice
of Pl anni ng Conmuni cations with FEMS, they'd asked about
hydrant | ocations. There are hydrants on Ridge Street
that are approximate to the accessory building. W were
just hoping that we could get, you know, final sign-off
from FEMS. And we haven't seen that yet.

MEMBER TURNBULL: Since it has, M. Sullivan,
these are existing structures, the Board's not going to
have to wait until we actually get drawings, or as far as
what you're concerned for the buil ding height, and
everything el se, since they are existing.

M5. VITALE: Certainly, and as the Applicant
i ndicated, if they have to pull a building permt at DCRA,
if there were any issues that were identified as part of

that building permit review, they would be flagged at that
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time. And the Applicant woul d have to address those then.

MEMBER TURNBULL: Right, okay.

BZA VI CE CHAI R HART: Any ot her questions for
the O fice of Planning?

(No audi bl e response.)

BZA VICE CHAIR HART: M. Sullivan, do you have
any questions for the Ofice of Planning?

MR SULLIVAN: No, thank you.

BZA VICE CHAIR HART: So | will --- | don't
t hi nk we have any ot her questions for the Applicant at
this point. Let's ask if anyone fromthe ANC is here for
this case, anyone in support of the case, anyone wanting
to testify in opposition to the case? No hands are going
up, so I'mjust --- but we have to go through the steps.

So | guess we can bring it back to the Board.
Do you have any follow up questions for the Applicant?

And M. Sullivan, Ms. WIlson, would you like to make a
concl usi on statenent?

MR, SULLIVAN: Just further on the FEMS thing,
this is something we've struggled with in the several
all ey cases we've done since the new regulations. And |'m
assum ng that they just prefer to have their --- keep with
their protocol, have an application in front of them
guess.

Because we've tried really hard. Every tinme we
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do one of these cases we try harder and harder to actually
get sonething in witing back fromthem | think this is
the cl osest we got, because there were emails at | east.

So | don't knowif we can get anything prior to the
bui l ding permt stage or not.

BZA VI CE CHAI R HART: Thank you. And with
that, I would close the hearing. |Is the Board ready to
deliberate? | can start.

After reviewing the record and listening to the
testinony fromthe Applicant, as well as review ng the
O fice of Planning report, | believe that the Applicant
has denonstrated how they woul d neet the three prongs of
the variance test as well as the relief criteria for the
speci al exception and would be in support of the
application.

Wth regard to the FEMS concern, and | said
this alittle earlier in another case, | feel that the
FEMS i ssue can be descri bed naybe in the order that the --
- in the BZA order for the case. But | just don't see the
necessity of including it as a condition in that this is
part of the process anyway and that it just seens a little
redundant to me.

Again, | would like to hear fromny fellow
Board nmenbers to see what your thoughts are on it. But

again, | would be in support of the case.
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MEMBER TURNBULL: | would agree with you. |I'm

I n support of approving this case. ANC 6A did submt, at
Exhibit 33, their approval. The vote was six to zero
opposed with no abstentions. | guess ny only --- maybe
FEMS is always a thing that you hedge on because of the
life safety aspects involved wwth the ten foot alley in
t hat .

| would still like to see sonething referenced
in the order of an attenpt, at least, to try to reach out
and get sonething, just to be on the safe side fromthe
standpoint of the Board's acqui esci ng and goi ng ahead with
this; just fromthe standpoint of we've done our duty of
going through this. And | think as the Ofice of
Planning, | think the Ofice of Planning is al so
concer ned.

| would just like to see sonme reference to
sonet hi ng about an attenpt to try to get it. | know it nay
be difficult, but I think on the |ife safety standpoint of
addi ng another dwelling into a unit, to an alley unit like
that, | think is worthwhile pursuing.

BZA VI CE CHAIR HART: M. John?

MEMBER JOHN: M. Vice Chair, | would suggest
t hat perhaps we could require the FEMS statenent before
t he occupant receives the C of O Wuld that work for

everyone?
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MEMBER TURNBULL: Yes. M. Sullivan, | know,

Is cringing that they nmay not get it. But if that's the -
-- | would prefer that nyself.

MR SULLIVAN: | think we need to get sonething
fromthem --

MEMBER TURNBULL: In order to what?

MR SULLIVAN: -- in order to get that.

MEMBER TURNBULL: Yeah, okay.

MR SULLIVAN. So that woul d be | ogical.

BZA VI CE CHAIR HART: And so the actual
condition would be that the Applicant --- | mean, the
condition that they have is prior to the --- well, based
on the private/public hearing, but the Applicant nust
obtain a witten statenent from FEMS that woul d have
adequat e access to the accessory building and dwel |l ing
unit. Gven that the alley is less than 15 feet in w dth,
you' re saying that that's the | anguage that you woul d want
to keep.

MEMBER JOHN: So let ne look at it again.

BZA VI CE CHAIR HART: Well, maybe it's ---

MEMBER JOHN: |'d say provided that the
Appl i cant obtains a statenent from FEMS prior to issuance
of a Cof O

BZA VI CE CHAIR HART: (kay, okay.

MR, SULLIVAN. If I mght, M. Chair, would an
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approval on a building permt application fromthe fire
discipline satisfy that condition? O would we need to do
sonething a little nore?

BZA VI CE CHAI R HART: Say that again?

MR, SULLIVAN. On the building permt
application, the disciplines that approve it, FEMS is one
of those.

BZA VI CE CHAI R HART: Yes.

MR SULLIVAN.  And |'m wondering if an
approval, a formal approval on that building permt
application would suffice as a witten statenent.

BZA VI CE CHAIR HART: Because you' ve al ready
gotten an approval fromeverything included in that.

MR, SULLIVAN. Yes. Wll, if they approve it,
they may say, well, what do you need a statenment for?

W' ve al ready approved it. So that m ght be a struggle.
O it may be just sone evidence of their review and
approval. | know we have to get that. | just don't know
in exactly what formit'll ---

MEMBER TURNBULL: GCkay. Well, | think OAG can
wordsmth that then.

BZA VICE CHAIR HART: | was just | ooking at how
we may have done it, how we |look at this in a previous
case, actually earlier this norning.

MEMBER JOHN: M. Vice Chair, | think the
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I nportant thing is the approval, not necessarily how --

BZA VI CE CHAI R HART: Yes.

MEMBER JOHN:  -- in what formit's received.
And that would be ny suggestion.

BZA VI CE CHAI R HART: Ckay. So does M. My or
the OAG do you have any --- do you understand where
they're going with this? Do | need to be nore specific?

M5. NAGELHOUT: | do. Well, are you accepting
the Applicant's proposal that an indication on the plans
woul d be sufficient fromthe fire review?

BZA VICE CHAIR HART: | think so. | think that
that would be --- because that would nean that they would
have actually have to have revi ewed and approved it if
t hey have that.

M5. NAGELHOUT: Right. So if you want a
condition, we could wite it so that they could provide
ei ther, you know, an indication of approval of the plan or
a statenent.

BZA VICE CHAIR HART: Yes. That'll be fine.
Thank you. GCkay. So with that, | would make a notion to
approve Application 19688 of Frederick and Panela Scott on
the conditions that we've discussed regardi ng FEMS, havi ng
that information prior to the issuance of the C of O And
whatever that is, we'll figure that out. And thank you

very nmuch.
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MEMBER TURNBULL: | would second that.

BZA VI CE CHAI R HART: Thank you. | didn't
actually close the hearing, so this is still new to ne.
So | forget to do things. So | will close the hearing.

And now that we've actually started doing our
deli beration, | will continue with it.

So |l wll nmake a notion. The notion is to
approve the Application 19688 of Frederick and Panel a
Scott with the condition regarding FEMS that we have
descri bed and that OAG understands. Do | hear a second?

MEMBER TURNBULL: | will continue with the
second.

BZA VI CE CHAIR HART: Having made a notion and
heari ng a second, all those in favor of the notion say
aye?

(Chorus of aye.)

BZA VI CE CHAIR HART: Any opposed?

(No audi bl e response.)

BZA VI CE CHAIR HART: Looks like the ayes have

SECRETARY MOY: Thank you, M. Vice Chair. For
the record, before | do the vote on it, you did close the
heari ng?

BZA VI CE CHAI R HART: Yes.

SECRETARY MOY: Thanks. Well, that's okay, you
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can do it twice. So staff would record the vote as three
to zero to two. This is on the notion of Vice Chair Hart
to approve the application for the relief requested with
t he one condition as cited, second to the notion, M.

M chael Turnbull, also in support, M. Lorna John. W
have two nenbers not participating. Mdtion carries.

BZA VI CE CHAI R HART: Summary order, M. My?

SECRETARY MOY: Thank you.

BZA VI CE CHAI R HART: Thank you all very nuch.
Have a good day. So it |ooks |ike we have our | ast case,
M. My, is that correct?

SECRETARY MOY: Yes, that's correct.

BZA VICE CHAIR HART: You may call the |ast
case.

SECRETARY MOY: | would call to the table
parties to Application Nunber 19694 of 5104 MacArt hur,
LLC, caption, advertised for a special exception, relief
under Subtitle C,  Section 703. This is for the m ni nrum
par ki ng requirenents of Subtitle C, Section 701.5. This
woul d convert the existing commercial building to a child
devel opnment center, MJ 3 zone. This is at 5104 MacArt hur
Boul evard, N.W (Square 1418, Lot 43).

BZA VI CE CHAIR HART: Thank you, M. My. W
have a little bit of change but, ha, ha, ha, M. Sullivan,

you' ve been here a lot this norning. |If you could each
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I ntroduce yoursel ves.

MR SULLI VAN. Thank you, M. Chair, happy to
be here for the last hearing of the day --

BZA VI CE CHAI R HART: Thank you.

MR, SULLIVAN. -- which I think is before the
first hearing was | ast week. So Marty Sullivan on behal f
of the Applicant.

M5. WLSON: Al exandra WIson on behalf of the

Appl i cant .

MS. GUSTAFSON: Heat her Qustafson, the
Appl i cant.

BZA VICE CHAIR HART: |'mnot going to assune
this tinme.

MR, SULLIVAN. 1'mgoing to handle the

present ati on.

BZA VICE CHAIR HART: M. Sullivan, you are
going to --

MR, SULLI VAN. Thank you.

BZA VICE CHAIR HART: -- give the presentation.
You may proceed when you're ready.

MR, SULLI VAN. Thank you, M. Chair, and
menbers of the Board. The Applicant is proposing to use
5104 MacArthur Boulevard -- it's a one-story forner retai
site -- as the site of a day-care center. And the

proposed child devel opnment center use is actually
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permtted as a matter of right.

This was one of the zones that got caught up in
a change in the zoning regulations that unintentionally
took matter of right use to, arguably, not matter of right
and sonmewhat limted use. But that was corrected or is in
the process of being corrected. And the Zoning Conm ssion
voted on a proposed rul emaki ng about two weeks ago on that
to reinstate the matter of right child devel opnent center
use for this location.

So under Subtitle C, 701.5, daytime care use is
required to provide 0.5 spaces per 1,000 square feet with
a mni mum of one space. So for the building which is
2,800 square feet, that leads to a requirenent of two
par ki ng spaces. And the parking requirenent for child
devel opment centers was changed under the 2016 zoning
regul ations too. It's now based on square footage rather
than staff nunbers. So that won't change regardl ess of
what the Applicant ends up having as a staff nunber.

Excuse ne. So accordingly, we are requesting
speci al exception relief pursuant to Subtitle C, Section
703, fromthe parking requirenents of Subtitle C, Section
701. 5.

A note about the nmatter of right use. |If there
were two parking spaces here, they would nost |ikely have

been used by staff or would be used by staff. So the
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pi ckup and drop-off of children in the actual operation of
the matter of right daycare center wll be unaffected by
the relief. Essentially, what the relief is going to
cause is that there will be two cars, two staff that,

ot her than being able to park at the site, will have to
park sonewhere in the surrounding area.

But the Applicant is here, and she can talk a
bit nore of the operation of the pickup and drop-off too,
for your information on that. But |I'd |like to go through
the requirenents first for the special exception for the
parking. And then Heather's going to have a few words to
say.

So the application neets the requirenents of
Subtitle C 703 due to the physical constraints of the
property. The required parking spaces cannot be provided
either on the lot or within 600 feet of the lot. This is
an interior lot wwth no alley access. And the rear of the
property abuts other properties not an alley. So there's
no way to provide any parking here.

The property does not have access to an open
public alley, is |andlocked, and the reduction in the
requi red nunber of parking spaces is only for the anpunt
that the Applicant is physically unable to provide.

The Applicant has provided a transportation

demand managenent plan. There are sone questi ons,
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t hi nk, about sone of the things that DDOT has proposed and
what the Applicant will propose. But they're generally in
agreenent on the type. There nmay be sone difference on

t he degree of what should be provided for the two parking
space relief.

The ANC has voted unani nously to support the
application. And the Ofice of Planning has recommended
approval. And there's nunerous letters of support of the
application in the record. And DDOT is also in support.

Regarding DDOT's conditions, | think I'll turn
it over to Heather to tal k about the operation. And then

| can tal k about DDOT's conditions and our response to

t hose.

BZA VI CE CHAI R HART: Thank you.

M5. GUSTAFSON: Ckay, sure. So ny nanme is
Heat her Gustafson. 1've nmet all of you before, because |

currently operate a pre-school in ny hone through a
speci al use exception |ocated about two bl ocks, two to
three bl ocks away fromthis site. So | have significant
experience running a child serving programin a
residential setting which, as you can inagine, is very
much organi zed around a successful traffic managenent plan
and all other considerations that woul d be necessary for

t he happi ness of ny dear nei ghbors.

| ve been running that pre-school for five
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years. Qur community does not have any infant-serving
facilities of any sort. There is no daycare; there is no
toddl er center within close proximty to our nei ghborhood.

The interesting piece of testinony that | can
offer today is that | posted the orange sign a few days
ago in the window of ny intended facility. M business
has not done any advertising or nmade any public
announcenent of the hoped for infant and toddl er center
that we hope to open in this |ocation.

However, | already have, in the space of a
little under seven or so days, | already have 11
applications for the center from nei ghborhood residents,
all of whomlive within a few bl ocks of the intended
facility and who would be walking to the facility in
order to drop off their children. These are famlies who
al so have ol der children, in nost cases at the Key
El enmentary School which is very cl ose by.

Most of you may be aware of the crisis in the
District of Colunbia in regard to daycare and toddl er
care. The District is presently only able to nmeet about
50 percent of the demand for this essential service. And
| have been trying for about three years now to open a
center like this in the Palisades. It's been quite
difficult. There's a very limted anmount of avail able

real estate.
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This particular facility becane vacant, after
havi ng been a pet store for quite a nunber of years, a few
nonths ago. It's in a really wonderful |ocation to serve
this use. And it will really provide a very badly needed
service to the comunity.

So |''m happy to answer any questions that the
menbers of the Board may have about our plans. But | do
feel strongly, having had great help fromMarty and from
our ANC Comm ssi oner, and other nenbers of the community,
that this is the best possible site for this badly needed
resource for the community.

BZA VI CE CHAIR HART: | do have one questi on,
Ms. CGustafson. Wth regard to the --- just understanding
t he pi ckup and drop-off kind of concerns that DDOT rai sed,
how do you, | nmean | think at one point you said that you
woul d require that --- oh, yes, "Renminder will be
required to park legally and wal k-in their children.” How
do you, | mean, how do you nake sure that they do that?

M5. GQUSTAFSON: So this location is on a m xed
use strip, essentially. As nentioned here there are
several restaurants, and storefronts, a post office, the
bank, the Starbucks, and so on, along this strip. So
people are already parking legally in order to utilize
t hese community services in this area.

And nmy institution will be no different. |If
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sonebody wants to go to the post office, they have to park
legally in order to do so. |If sonebody wants to visit the
very busy veterinarian a few doors down, they need to park
and bring and their pet to the door. They don't have a

pi ckup and drop-off Iine.

So there are sone exanples in our comunity of
school s that do have a car pool line. The best exanple of
that is down closer to Foxhall where the River School is
| ocated. And it does have a pickup and drop-off I|ine.
Daycares do not need to have, and frankly never have a
pi ckup and drop-off car pool Iline.

It's not part of the operational plan for a
daycare due to the age of the children. Parents are
required to bring their child into the center personally,
update the staff on, you know, illness, issues, et cetera.
You cannot take an infant, really, out of a car and hope
that all will be conmunicated.

So I think there's a m sunderstandi ng between
schools which typically all the children arrive wthin,
you know, roughly a half an hour tinme period. |'msure
nost of you have children, so you can, you know, you're
experiencing that or can renenber it and nust depart at
t he sanme tine.

A daycare naturally staggers itself so the

parents, -- the facilities' intended hours of operation
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are fromaround 7:00 in the norning until 6:00 p.m And
not everybody goes to work at 7:00 a.m Not everybody
gets hone at 6:00 p.m So the |lovely thing about this

I ntended use is that the arrivals and drop-offs w |l
natural ly stagger thenselves. But the parents nust park
or wal k. And the great thing about ny orange sign
experinment is |'malready getting so many applications
fromw thin just a couple of blocks.

So I'"'malso extrenely fierce about enforcing ny
traffic managenent plan. As | nentioned, | operate a pre-
school for 24 children out of nmy honme in a purpose-built,
beautiful classroomon a totally residential street
directly across the street from Key El enentary School
which was built for about 400 students, and now has about
650 students. So as you can imagine, the traffic is very
i ntense on ny residential street.

And if a parent ever disobeys the traffic
managenment plan in ny present pre-school, they hear about
it fromnme instantly. And they know that they will be
di sm ssed fromny programif they break those rules. And
that's related to ny specific current facility. The sane
will be true for this daycare.

This community needs daycare so badly that, God
forbid, a parent should break that traffic nmanagenent plan

and cause the community to lose this service, right? So
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they will hear fromne, and they will be told in no, you
know, uncertain terns that if they break the rules, which
will be clearly expressed upon enrollnent, they wll be
di sm ssed.

And | think that's and inportant thing to note
here, because their bad behavior could cause -- many
famlies are desperate for this kind of resource -- you
know, to | ose
the opportunity to have it. So that's ny pledge to you.
| really, truly understand these issues.

And I'mvery eager to nmake sure that the use --
- the other intended tenants -- for exanple, |I'mvery good
friends with the landlord in this case -- the two ot her
tenants conpeting for the space were a |liquor store, which
our conmunity does not need, we have several already. For
obvi ous reasons, that would not really be a great service
to the community. And then the other party was a karate
club for children. That would be great, but the karate
club would actually bring a lot nore significant traffic
into the location nultiple tinmes per day than a daycare
center.

So I"'mreally hoping that we can, you know,
bri ng sonet hing good to bear here. And | think | have the
experi ence necessary to enforce the traffic situation.

There is also plenty of avail able parking, public parking,
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al ong MacArt hur Boul evard. And simlarly, on Arizona
Avenue there's a whole street of parking that doesn't
requi re the, you know, the sort of two-hour limtation
whi ch, again, wouldn't be applicable here, because people
woul d be dropping off en route to and fromwork. So |
think there's anple parking during the tinmes of day that
we Wil be seeing the parents com ng and goi ng.

BZA VI CE CHAI R HART: That was a very thorough
explanation. And | appreciate it. | would really, really
tell folks if they don't adhere to this, | think you're
going to go after them So | they'll be wi se to adhere to
that. Do the other Board nenbers have any questions for
the Applicant or M. Sullivan?

MEMBER TURNBULL: | just have a couple.

There' Il be 44 children as the goal ?

M5. GUSTAFSON: The square footage per child is
determ ned by the Ofice of the State Superintendent of
Education which is generally around 35 to 45 square feet
of unencunbered program space, dependi ng on the age of the
child. So ny space technically will allow for up to 44
children. M/ intention is to operate below that |evel.

But for the purpose of zoning, | think it's inmportant in
any business to seek the maxi num possi ble so that you have
the opportunity to kind of float up and down a little bit

w thin that.
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MEMBER TURNBULL: And | see your total staff of

11 at the upper end, | guess?

M5. GUSTAFSON: At the upper end, if we utilize
the space to the maxi num capacity, again, which | frankly
don't intend to. But if we did, it would be 11 staff,
because the staff student ratio is one to four.

MEMBER TURNBULL: And they need to park
sonewhere, or do they take Metro, or |ive nearby?

M5. GUSTAFSON: So that's a great question.

The majority of my current staff at ny present facility,
granted at ny current facility |I only have three staff, so
it's not as big of an operation. M current staff, who
are at ny current facility, one has a car, the other two
do not. It is the truth within education, pre-school,
daycare especially, if the staff nenbers are living within
the District that, generally speaking, nost people who
don't own cars nowadays are taking public transit. And in
nost cases, they're actually taking UberPool, or Lyft pool
to get to work which is quite interesting devel opnent.

Pal i sades is not on the Metro, so the public
transit is fine but not great. So we are willing and open
to figuring out nore nmethods to ensure staff parking
spaces if that is the pushback fromthe Board. There is a
signi fi cant anmount of un-zoned parking available within a

few bl ocks of the facility.
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MEMBER TURNBULL: Okay. There is one caveat

that ANC |isted which was goi ng back to Departnent of
Transportation. | think they said that at no tine wll
the staff of the child devel opnent center park in the
unsecured Pal i sades Recreation Center parking lot. So you
have no concern about adding that into the order then.

MS5. GUSTAFSON: | do, | have no concern about
that at all. The Palisades Recreation Center is
conpl etely packed with every kind of inmaginable child
sporting activity. It would absolutely be inappropriate
for ny staff nmenbers to park there.

They nost |ikely would park on Arizona Avenue
or Garfield. These are two |ocal streets that have |arge
sections of un-zoned parking that are never full. So that
woul d probably be the best location for any staff cars
that mght conme to ny facility.

MEMBER TURNBULL: Well, | was just thinking
about your comment about the other facility that was
| ooking to go in there which is the karate. | nean,
that's a facility where parents usually stay too and
watch. So there's a lot nore traffic generated fromthat,
peopl e staying an watching their kids do that. So thank
you.

M5. GUSTAFSON. Thank you.

BZA VI CE CHAIR HART: Ms. John? You don't have
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to, | just was curious if you had any questi ons.

MEMBER JOHN: No, M. Vice Chair.

BZA VI CE CHAIR HART: Gkay. | think we'll nove
to the Ofice of Planning.

M5. MYERS. Hello, Crystal Myers for the Ofice
of Planning. The Ofice of Planning is recommendi ng
approval of this case. But we don't typically approve in
cases like this when a zoning text anmendnent is required
for the big use that is in the case.

The parking relief is for a use that hasn't
been approved as a matter of right yet. Currently in this
zone, only five children is permtted by rights. But the
Zoni ng Conmi ssion has recently, | believe it was February
8th, the Zoning Comm ssion took proposed action to approve
text amendnent 17-20, or the case nunber is 17-20, to
change this to allow for no maxi numin m ssed use zones.
But at this point, no final action has been taken yet. So
the case is pending.

But in a case like this, where there's a
critical need for this type of use in the District, and
because of the advanced state of the Conm ssion's review,
OP is not opposed to the BZA case noving forward at this
time, subject to the condition that we' ve added, which is
that, "No C of Ofor this use being issued prior to the

i ssuance of the Zoning Conm ssion order for Case 17-20
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which would allow for the use at this level of intensity
pr oposed.

"Shoul d the Comm ssi on not approve text
anmendnents which would allow for this use, the Applicant
for this BZA case would be required to adjust the program
to be consistent with the regulations or return BZA for
appropriate additional relief."

So with this condition included, we are
confortabl e recommendi ng approval of this case and stand
on the record of the staff report.

BZA VI CE CHAIR HART: So, Ms. Myers, I'mtrying
to work nmy head around the first condition. So can you go
over that one again? Because |'mtrying to understand how
-- the Applicant is before us right now for a speci al
exception for this case. They are |looking for a certain
nunber of, you know, of staff and students, they are, of
course, before the zoning Case 17-20 has been approved.

But if you could just step through that just again.
Because | want to nake sure. |'ve got to understand that.

M5. MYERS: Sure. So we're saying that, and
the condition goes as this, "No C of Ofor this use being
i ssued prior to the issuance of the Zoning Commi ssion
order for Case 17-20 which would allow the use at the
| evel of intensity proposed.

"Shoul d t he Conm ssion not approve text
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anmendnents which would allow this use, the Applicant for
this BZA case would be required to adjust the programto
be consistent with the regulations or return to the BZA
for appropriate additional relief.”

At this tinme, the case is pending. So we want
sort of allow for any sort of changes that may be
necessary, because of the case being --- when the case is
decided on, to be factored into this case as well. So we
just wanted to leave a little bit of flexibility in case
sonething were to be decided on in the zoning case that
woul d i npact this case.

BZA VI CE CHAIR HART: Ckay. Do the Board
menbers have any ot her questions for the Ofice of
Pl anni ng? Ckay.

MEMBER TURNBULL: Speaking for the Zoning, |
beli eve we took proposed action on that on February 8th.

BZA VI CE CHAI R HART: Yes.

M5. MYERS: My understanding is that you did
t ake proposed acti on.

MEMBER TURNBULL: | thought that's what we did.
So I think, and ny feeling is final actions are
formalities, | think. But |I shouldn't say that. |I'm
pretty confident that we're going to be going ahead with
this.

BZA VICE CHAIR HART: M. Sullivan, do you have
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any questions for the Ofice of Planning?

MR SULLIVAN: No, thank you.

BZA VI CE CHAIR HART: Ms. John?

MEMBER JOHN: So a point of clarification. |
don't know if ny Board nenbers can help. W would need
the relief for the parking space regardl ess of the five
person |imt or the 44 person limt?

BZA VI CE CHAI R HART: M understanding is that
the relief is contingent on the size of the site. So it's
regardl ess of the nunber of people, but it is the size.

MEMBER JOHN: There would be two --- you woul d
need relief for two parking spaces either way?

BZA VI CE CHAIR HART: And |I'm | ooki ng at
application making sure.

MR, SULLI VAN:  Yes.

BZA VI CE CHAIR HART: They're nodding so ---

MR, SULLIVAN. And essentially, | nean, this is
the ultimate self-certified application where we're
anticipating that the Zoning Commission will --- The
reason why | said arguably at the beginning of this,
because there's actually | anguage still in the zoning
regul ations that, by referral, nake this matter of right
unlimted. And that's what it was in the 1958
regul ati ons.

But then additional |anguage cane in that put
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sone confusion there, because you're limted to five, and
that's what's just being struck and was voted on in the
proposed rul emaking. So that Condition Nunber 1 we'd have
to conply with anyway.

MEMBER JOHN:. So M. Vice Chair, just to throw
this out, so would it make sense to, if we were to approve
the request for relief, that we condition any increase in
approval of the | anguage, so we're not now granting a
request based on a regulation that's not been finalized.
We don't have a regulation in front of us that would all ow
an increase to 44 as a matter of right.

BZA VICE CHAIR HART: But we're not review ng -

MEMBER JOHN: So if we were to ---

BZA VICE CHAIR HART: But we're not --- we are
really | ooking at just the parking itself. That's what
they' re asking for.

MEMBER JOHN: Right.

MR, SULLIVAN. Right, and that's based on the
square footage which won't change.

BZA VICE CHAIR HART: (Ckay. So let's nove to
the ANC. Wl cone. Yes, thank you very nuch. How are you
t hi s norning?

MS. GATES: Well, I"'mbetter. | have had the
flu.
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BZA VI CE CHAI R HART: Ch, oh.

M5. GATES: |'mnot contagious. [|'m not
contagious. But it was a horrible experience, worse --

(Si nmul t aneous speaki ng.)

BZA VICE CHAIR HART: Well, I'msorry to hear
that, glad that you're feeling better.

M5. GATES: | am Alma Gates, representing ANC
3D and the single-nenber District Comm ssioner for 3D 05
whi ch includes the subject site. At its February 7th,
2018, neeting, ANC 3D voted nine, zero, zero, to approve,
with conditions, the special exception application for
5104 MacArthur, LLC.

The ANC s letter is inthe file at Exhibit 55
and includes five conditions of approval. Wile ANC 3D is
in agreenent that it is inpossible for the Applicant to
provi de the required off-street parking spaces, the
Commi ssion is sensitive to the current |evel of activity
on this block-face of MacArthur Boul evard, including a
condom nium and an apartnent building, the Brazilian
Naval Attache, a US post office, restaurants, additional
comrercial activities, and the abutting | ow density
residential areas. ANC 3D is also sensitive to the fact
t he proposed use will likely introduce new stresses on the
i medi at e ar ea.

MacArt hur Boul evard, the | ocation of the
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proposed child devel opnent center, is a divided, four-

| ane, maj or thoroughfare which transects the community.
The Boul evard is one of two nmain entry points into and out
of the city in terns of commuter traffic and the | ocation
of several m xed-use zones which support the needs of the
conmuni ty.

It is also the route for the D6 Metro bus. And
one of the stops is |ocated proximate to the front of the
proposed site. This is a good thing. |I'mnot going to
sit here and tell you the D6 is the nost reliable bus |ine
in the city, because it is not. But it is one of the
maj or carriers for enpl oyees of CGeorgetown and Sibl ey
Hospitals. So buses run about every 30 m nutes.

Is the D6 bus going to be the nmain source of
transportation for the 11 staff nenbers of the child
devel opment center? Probably not. And for that reason,
ANC 3D proposed that there be a DDOT approved TDM pl an
prior to the BZA approval of Application 19694,

Qur concern is parking and traffic related to
the child devel opnent center, not bicycle racks. The very
brief TDM found at Exhi bit Nunmber 51 really offers little
in the way of assurance to the conmunity. A $20 pre-
| oaded Metro card is about a week's fare, and there's no
expl anation offered for the proposed consuner benefit

savings plan in the DDOT report or elsewhere in the file.
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Wth regard to the parking changes suggested by

DDOT, it is not going to sit well with current businesses
I f any changes are nmade to parking on MacArt hur Boul evard
to accomopdate the child devel opnent center pickup and

dr op-of f.

And | just want to enter here that we are not
opposed to this at all. But we have businesses that are
used to running a certain way; we have residents who are
used to parking, et cetera. And there are residential
uses on this block-face. So that's inportant. The child
devel opment center shoul d not becone an inconvenience to
t hose residents and establishnments which currently occupy
space along this bl ock-face of MacArt hur Boul evard.

ANC asks that the five proffered conditions in
its letter of February 8th be incorporated into BZA O der
19694. Al so, the Comm ssion asks that the BZAlimt the
term of the special exception to a period of five years.
And again, within that five years, we heard Ms. CGustafson
tal k about parents being dismssed if they don't abide by
parking, et cetera. So that's the kind of report we're
| ooking for fromher, to see how well this is really
operating. The proffered conditions were accepted by the
Applicant at the February 7th, 2018, ANC neeti ng.

In closing, ANC 3D asks that its findings be

given the great weight to which they are entitled under DC
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law. |'mavailable to answer any questions the BZA may
have. Thank you.

BZA VI CE CHAI R HART: Thank you, Comm ssi oner
Gates. Do the Board nenbers have any questions for the
Conmi ssi oner ?

(No audi bl e response.)

BZA VI CE CHAI R HART: No?

MEMBER JOHN: | have one question.

BZA VI CE CHAI R HART: Sure.

MEMBER JOHN:  So | don't renmenber what was the
previ ous use. Wat was the previous use?

M5. GATES: It was a pet food store.

MEMBER JOHN: A pet food store. And | imagine
that that was a lot of traffic all through the day for,
you know, folks ---

M5. GATES: | don't think it was as nuch as you
m ght imagine. Cbviously, it went out of business.

MEMBER JOHN: Well, at one point there nust
have --- well, that's possibly true. And so the Applicant
is only asking for relief for two parking spaces.

M5. GATES: Correct. But we did also hear the
Applicant say there are parking places on Arizona Avenue
and Garfield Street. Garfield Street is a residenti al
street. And as we have nore and nore of these commerci al

uses comng into the nei ghborhood, we find nore and nore
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commerci al parking on residential streets which, | nean,
parking is parking. But people don't always |like to have
that going on in front of their hones.

BZA VI CE CHAI R HART: Thank you, Ms. John. |
did have a question on the, not the five-year, there was
anot her one that was --

(Simultaneous speaking.)

MEMBER TURNBULL: One bicycl e space.

BZA VICE CHAIR HART: Well, | think it was the
five-year one. And | think you were just saying that
you' d like to have just ability to see what has gone on in
that five-year period.

MEMBER JOHN: This is Number 5, M. Vice Chair.
The special exception ---

BZA VI CE CHAI R HART: Ch, yes.

MEMBER JOHN: -- will cease to exist with a
change of the use of the property as the child devel opnent
center.

M5. GATES: No, | think M. Hart is asking
about Nunber 2.

BZA VI CE CHAI R HART: It was Nunber 2. But, |
mean, Nunber 5 | understand. Nunmber 2 was, you know, and
| think you were really | ooking at the issue of what
happens over a period of tinme to be able to | ook back at

that, at that period, which | think |I understand. | think
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| don't have any ot her questions, however. Thank you.

MEMBER TURNBULL: Yes, | think the | anguage
you're tal king about that for five years will cease to
exhibit, |I think there's a standard | anguage that says if
Ms. Qustafson goes away, it's not going to remain a child
devel opnent center. The use expires wth her |eaving. |
nmean, she may be back in five years and saying | want to
renew further, you know. And if she's been successful,
maybe she'll get ten years, how knows.

M5. GATES:. Correct, right. And that was our
i ntent.

MEMBER TURNBULL: Yes. But that's pretty
standard. W' ve done that before. And we've done that
with her other school as well.

MEMBER TURNBULL: Yes, yes.

BZA VI CE CHAIR HART: (Ckay. Let's see, do we
have --- thank you very nmuch. Do we have anyone that is
i n support of the application?

(No audi bl e response.)

BZA VI CE CHAIR HART: Anyone here wanting to
testify in opposition to the application?

(No audi bl e response.)

BZA VICE CHAIR HART: No one's raising their
hands again. So that will bring us back to you, M.

Sullivan. Do you have any final thoughts that you' d |like
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to provide?

MR SULLIVAN: | would, just one thing I'd Iike
Ms. Qustafson to tal k about how your parking tines for
your clients would coordinate with the restaurant use and
their parking tinmes on that block, restaurant uses.

M5. GUSTAFSON. Sure. And |'ve thought a | ot
about this. | live less than two bl ocks fromthe
| ocation. And | actually work on MacArt hur Boul evard
adj acent to this space. So |'mthere every day, all day
long. So | have a pretty good opportunity to observe
parking. And | frequent the restaurants, so | know what
that's |ike as well.

And the restaurants are the primary driver of
par ki ng on the block where this facility is |ocated. Sone
of them do some | unch programm ng but very little.

Frankly, nostly the traffic comes in the eveni ng when the
restaurants open up around 6:00 p.m or slightly later.

So | do think that, short of another restaurant
noving into this space, which could provide even nore
difficulty with parking, which could happen, that the
coordi nati on between the daycare tinmes and the restaurant
heavy parking tinmes is reasonably beneficial.

You know, there's very little traffic in the
very early norning along --- well, people are heading into

wor k, but the traffic spaces are being vacated. The
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parents comng to drop-off may quickly fill those spots,
and drop their child off, and then continue to work. And
then ny business will be conplete by the tine the
restaurants start up. So that's one of ny observations.

MR SULLIVAN: And DDOT has suggested a
condition to furnish and install a U rack to acconmodate
famlies who bike to the site. Do you have a response to
t hat ?

M5. GQUSTAFSON:. | actually do have a response
to that. The children in the facility are too young to
ride in a bike trailer. You typically can't put a child
younger than the age of three, in nost cases, in a bike
trailer that would follow a bike or certainly a bi ke seat.
So | don't think that a U rack would be very hel pful to
the famlies in al nost any case that | can i magi ne.

The building itself is an L-shaped buil di ng.
It's quite an unusual structure. And there's a snall
courtyard adjacent to where ny child devel opnment center
will be where staff would be very easily able to park
their bikes. |It's an unused courtyard that the |andlord
has given ne full perm ssion to use for staff nenber
bikes. But | really can't inagine a famly conmng with
their child and their bike in this use.

M5. GATES: M. Hart, 1'd like to add, please,

that this location for a bike rack is really
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| nappropriate. The sidewalk is too narrow, and there is a
bus stop there. So it really isn't practical.

BZA VI CE CHAIR HART: | appreciate the personal
experience on understandi ng what that area is |ike and the
desire not to have one could be --- the desire to nake one
may be kind of a let's just put them up anywhere. But
| ooki ng at a case by case basis, it nakes it a little
difficult someti nes because of the sidewal k condition,
whet her or not there are bus stops that are avail abl e.
Because that further constrains the site. So | can fully
understand that. | do appreciate the input though.

M5. GUSTAFSON: | also think if we put a bike
rack in this |ocation, other people who are not affiliated
with the daycare would be the ones likely to use it, so
kids and other famlies. So | think 1'd far rather
accomodat e staff menbers who may bike which | think is a
| ovely idea in ny private agreenent with the |andl ord
where there's plenty of space off-street.

BZA VI CE CHAIR HART: Thank you. M. Sullivan,
anyt hi ng el se?

MR, SULLIVAN. Thank you. W have not hi ng
further. Thank you.

BZA VI CE CHAIR HART: Any ot her questions from
any of the Board nenbers?

MEMBER TURNBULL: | think the bi ke officer of
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the Zoning Conm ssion, M. May, would go along with that

also. | think he would agree.

BZA VI CE CHAI R HART: You're speaking for the
Zoni ng Conm ssion a | ot today.

MEMBER TURNBULL: Yeah, well, try to.

BZA VICE CHAIR HART: Ckay. So I will close
the hearing and bring it back to the Board for
del i beration. 1s the Board ready to deliberate? Ckay.
"1l start.

| appreciate the information that we' ve heard
today regarding the testinony that we've heard today,
regarding the Application that's before us which is really
for a special exception for parking requirenents.

W' ve tal ked about a lot of other things that
are kind of sonewhat connected to that. And it's hel pful
to hear that. | do appreciate the Ofice of Planning
report and the itens that they've described on how the
Applicant has nmet the applicable criteria.

Wth regard to the, | guess, with regard to the
conditions, I'd like to hear fromthe Board to see what
your opinion is on the conditions fromOP, fromthe ANC,
and from DDOT.

The way | kind of see it, it seens as though
the first condition fromthe Ofice of Planning is a

little bit strange. | nean, | understand it, | think that
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what | was |ooking at is the application would have to ---
the Applicant, if we approve this, they'd have to get
their Cof O And they would only be able to get the C of
Othat is for the nunber of people that are --- nunber of
students that are allowed under the current zoning. So
it'"s not like we're allowing themto do sonething outside
of that.

And so that's why | was kind of a little bit
confused as to why we would condition this to a zoning
case, a Zoning Conmm ssion case. | think the Zoning
Commi ssion case nay just allow themto have nore students,
but that just seens a little bit -- it seenms a little bit
odd to ne to include that in with this.

Wth regard to the ANC conditions, | was fine
with them because | think that the Applicant is already
fine with them | think sone of themare a little bit ---
|"mnot sure if | would necessarily put that in, think
about that as a condition nmyself. But | understand that
the ANC is | ooking for certain information and | ooking for
certain conditions as part of their approval, which
understand, and | understand that we carry the ANC report,
you know, we carry that with great weight. W use that.

And then with regard to the DDOT report, | am
fine with the, | guess, the third condition. But that's

sonmet hing that the Applicant is kind of already doing as
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part of their TDM So |I'mnot sure if we necessarily need
to have that as a condition itself.

The first two conditions for the Applicant to
provi de a pickup and drop-off plan for DDOT review, I
think the Applicant has described that they're really not
--- usually with a pickup and drop-off, you are picking up
in that your child is comng out to the, you know, to the
car. And then they're just getting in. These children
are too young to be able to do that.

So you're really going to have to park, either
carry or walk with your child to the site. And so it just
seens |ike they would just use a regul ar parking space as
they would be comng to the site. So | didn't think that
was necessary.

And then I'mfine with not having the U rack
condition. So any thoughts fromny fell ow Board nenbers?

MEMBER JOHN: M. Vice Chair, | should be
saying M. Chairman, right?

BZA VI CE CHAIR HART: Either one.

MEMBER JOHN: | don't have a lot to add to what
you said. | believe the Applicant has denonstrated
conpliance with the standard for the parking exception for
two spaces.

My view of this is that we should grant the

application based on the current status of the regul ations
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and what the regulations allow. And so |I'mprepared to
vote for approval for relief for two parking spaces. And
I f the regul ati ons change, you know, then the Applicant
can just go ahead and increase their nunber of students
based on what the Certificate of Occupancy would all ow or
any other regulatory requirenment mght allow

As to the conditions, | agree with you
concerning the first and second condition of the ANC 3D
report. |I'mnot so sure about the tineframe for future
speci al exceptions and why we need to include that
particular part of the condition. And |I'mnot sure how
you enforce Number 4, because if it's part of the order,
it has to be sonething we can enforce, the Board can
enforce. And |I'mnot sure how we do that. So I would
vote in not including condition Nunmber 4.

BZA VICE CHAIR HART: And that's the condition
that at no tine will staff of the child devel opnent center
park in the unsecured Palisades Recreation parking |ot.
And | understand that. | mean, we're not the ones that
are enforcing it. It would be the DCRA. But you're
right, it is ---

MEMBER JOHN: Right, well ---

BZA VICE CHAIR HART: -- it is going to be very
difficult to be able to do that.

MEMBER JOHN: But if it's a part of the order,
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| woul d think.

So as to the DDOT conditions, | think the
Appl i cant has nade a pretty good show ng concerni ng how
parents woul d be dropping off infants and toddl ers at
different tinmes of the day, actually norning and eveni ng
on a staggered basis. And so | found that testinony
credible. And so for that reason, | don't believe the
bi ke rack woul d be appropriate. That's Condition Nunber
2. And if the Applicant is fine with Condition Nunber 3,
| have no objection to it. That's the reinbursenent for
t he commut ers.

BZA VI CE CHAIR HART: Thank you, Ms. John. M.
Turnbull, do you have anything to add?

MEMBER TURNBULL: | really don't. | think you
bot h have touched on all of the issues. And | think with
Ms. Gates being here and tal king about it, | have no
probl em going forward with this. And as the Ofice of
Pl anni ng tal ked about, you know, not sayi ng what the final
action will be on the Zoning Commi ssion, but the proposed
action was five, zero, to zero. So | have no problem
going forward with this.

BZA VICE CHAIR HART: So I'Il make a notion to
approve Application 19694 of 510 MacArthur, LLC, and with
the conditions. And | guess we're just going to be using

the ANC conditions and the | ast DDOT conditi on. Because
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the OP conditions, we didn't think that they needed to add

themin here. And | want to nake sure |I'mcorrect on
t hat .

So the conditions that we have now are that the
Applicant wll furnish a DDOT approved TDM plan. On,
actually we don't need that one, because they've already
provided that. So the conditions would be that the
speci al exception would be granted for a period of five
years to enable ANC 3D to determ ne the effectiveness of
the TDM pl an and then striking the rest of that.

On an annual basis, the Applicant will furnish
bot h DDOT and ANC 3D with any conpl aints received
regarding the effectiveness of the TDM plan. And the | ast

one, actually I don't think we need to do this one either.

The special exception will cease to exist with a change of
use of the property. | nean, that would be the case
anyway. So | want to nake sure --- yes. QOAG especially

the ANC 3D condition regarding the special exception wll
cease to exist with a change of use of the property. That
woul d happen anyway. W don't need to bring --- we don't
need to nake that a statenment.

M5. NAGELHOUT: |'m not sure about that. |
know t he 016 has rul es about expiration to the speci al
exception. But, | nean, OP mght know |'Il have to | ook

at that.
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BZA VI CE CHAI R HART: Any thoughts on that?

M5. GATES: Doesn't the special exception run
wth the |and, not with the owner?

MEMBER TURNBULL: That's a good question --

BZA VI CE CHAIR HART: Yes. |'m honestly not
sure. And | think that's what we're trying to ---

MR, SULLIVAN: It does. But | don't think
that's what the condition's addressing. | think they're
just saying what is the reality. |f you abandon your use,
t hen your special exception goes away. And if it's a ---
i f you abandon a |l egally non-conform ng use, then there's
a three year safe harbor period. But that doesn't apply,
| don't believe, with special exceptions. | think once
it's gone, it's going to stop. And it's gone, unless you
can show that you intended to just delay it for a year, or
take a year off, and you didn't actually abandon it. But
the rule is if you abandon it, it's gone.

BZA VI CE CHAI R HART: Yes.

MR, SULLIVAN. And that's a different argunent

than the ---

BZA VI CE CHAIR HART: Well, actually what
gui dance woul d we need for OAG -- thank you, M. Sullivan
and Conm ssioner Gates --- OAG what --- M. Nagel hout,

what gui dance would you like to get fromus regardi ng that
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| ast one, the special acceptance wll cease to exist. Do
you want us to ---

MEMBER TURNBULL: It could be an option to
| eave it in unless you find that it definitely goes away
If the owner is no |longer doing it.

BZA VI CE CHAI R HART: Yes.

MEMBER TURNBULL: That's an opti on.

M5. NAGELHOUT: Yes. |If you |look at Subtitle
Y, Section 706, "If a special exception use is
established, the use will expire only if an expiration

date is specified in the order,” which you are talking
about doi ng here.

BZA VI CE CHAI R HART: Yes.

M5. NAGELHOUT: "If special exception use is
di scontinued for any reason for a period of three or nore
years and then a Cof Ois issued for a different use," so
| think it would happen automatically if a new use
occupi ed the space.

BZA VI CE CHAIR HART: Ckay. Well, using that,
| think then we cannot have that recommendation. W are
actually giving this special exception a five-year
timeframe as it is. So there is some limt to this
speci al exception itself. So |l think I'"mconfortable with

t hat .

And then from DDOT, the |ast one is that the
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Applicant offer paid transit passes or reinbursenents for
bi cycl e conmuters of not |ess than $20 per enpl oyee per
nmonth. So those are the conditions that | would include.
And then | wanted to see if | could get a second from one
t he Board nenbers.

MEMBER JOHN: 1'Ill second that, M. Chair.

BZA VICE CHAIR HART: All those in favor of the
notion say aye.

(Chorus of aye.)

BZA VI CE CHAI R HART: Any opposed?

(No audi bl e response.)

BZA VI CE CHAIR HART: Looks like the ayes have
it, M. My, if you could follow all of that.

SECRETARY MOY: Yes, | have it in ny notes.
It's on the transcript. Staff would record the vote as
five, to zero, to zero. This is on the notion of Vice
Chair Hart to approve the application along with the
conditions as has been ---

BZA VICE CHAIR HART: | don't think it's five.
| didn't ---

(Si mul t aneous speaki ng.)

BZA VI CE CHAIR HART: You just added ot her
peopl e in here.

SECRETARY MOY: | was thinking three, but ny

nmout h said five.
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(Laughter.)

SECRETARY MOY: Al right, three, to zero, to
two. This is on the notion of Vice Chair Hart to approve
the application for the ruling that's being requested
along with the conditions as nodified. Seconding the
notion, Ms. Lorna John, also in support, M. M chael
Turnbul |, two other nenbers not participating today.
Motion carri es.

BZA VI CE CHAI R HART: Summary order pl ease.

SECRETARY MOY: Thank you.

BZA VI CE CHAIR HART: Thank you all very nuch
And have a --- we got done in the norning, so have a great
rest of the norning, or | should say rest of the day.
Thank you.

(Wher eupon, the above-entitled nmatter went off

the record at 12:01 p.m)
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