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PROGCEEDI-NGS
9:44 a. m

VI CE CHAI R HART: Good norning. The hearing wll
pl ease cone to order. Good norning | adies and gentl enen.
We are located in the Jerrily R Kress Menorial Hearing Room
at 441 4th Street Northwest. This is the Decenber 13, 2017,
public hearing for the Board of Zoning Adjustnent of the
District of Col unbia.

My nane is Carlton Hart, the Vice Chair. Joining
me today is Lesyllee Wite, Board nenber. And representing
t he Zoning Conm ssion for the decision cases will be Robert
MIler and for the hearing cases will be Peter May.

The Chairman will join us for the second deci sion
case and the hearing.

Copi es of today's hearing agenda are avail able to
you and are located in the wall bin near the door. Please
be advi sed that this proceeding is being recorded by a court
reporter and is al so webcast |ive. Accordingly, we nust ask
you to refrain fromany disruptive noises or actions in the
heari ng room

When presenting information to the Board, please
turn on and speak into the m crophone, first saying your nane
and home address. Wile you are finished speaking -- excuse
me, when you are finished speaking, please turn off your

m crophone so that your m crophone is no |onger picking up

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PR,
oo A W N BB O © 00O N O O W N P+ O©O

sound or background noi se.

Al l persons planning to testify either in favor
or in opposition nust have raised your hand and been sworn
In by the Secretary. Also, each witness nust fill out two
W tness cards. These cards are | ocated on the tabl e near the
door and on the w tness tables.

Upon com ng forward to speak to the Board, please
give both cards to the reporter sitting at the table to ny
right.

If you wish to file witten testinony or
addi ti onal supporting docunents today, please submt one
original and 12 copies to the Secretary for distribution
I f you do not have the requisite nunber of copies, you can
reproduce copi es on an office printer inthe Ofice of Zoning
| ocated across the hall.

The order of procedures for special exceptions in
vari ances are found on the table near the entrance of the
door, near the entrance on nmy left. The order of procedures
for appeal applications pursuant to Subtitle Y of 507 are
al so at the sane location to ny left.

The record shall be closed at the conpletion of
each case for any material specifically requested by the
Board. The Board and the staff will specify at the end of
the hearing exactly what is expected and the date when the

persons nust submt the evidence to the Ofice of Zoning.
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5

After the record is closed, no other information
shall be accepted by the Board.

The Di strict of Col unbi a Adm ni strative Procedures
Act requires that the public hearing on each case be held in
t he open before the public.

Pursuant to Subtitles 405B and 406 of that Act,
the Board may, consistent with its rules and procedures in
the Act, enter into a closed neeting on a case for purposes
of seeking | egal counsel on a case pursuant to D.C. Ofici al
Code Subtitle 2-575(b)(4) and/or deliberating on a case
pursuant to D.C. Oficial Code Subtitle 2-575(b)(13), but
only after providing the necessary public notice and in the
case of an enmergency cl osed neeting, after taking a roll call
vot e.

The deci sion of the Board i n these contested cases
nmust be based excl usively on the public record. To avoid any
appearance to the contrary, the Board requests that persons
present not engage the nmenbers of the Board in conversation.

Pl ease turn off all beepers and cell phones at
this tinme so as not to disrupt the proceedi ngs.

Prelimnary matters are those which relate to
whet her a case will or shoul d be heard today such as requests
f or postponenent, conti nuance or wit hdrawal or whet her proper
and adequate notice of the hearing has been given.

| f you are not prepared to go forward with a case
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6

today or if you believe that the Board should not proceed,
nowis the tine to raise such a matter

M. Secretary, do you have any prelimnary

matters?

SECRETARY MOY: Good norning, M. Vice Chair,
menbers of the Board. well, | do. But I think in npst
cases, | would suggest the Board address those prelimnary

matters when | call the case.

QG her than that, while | have the m crophone, |
do want to state for the record that on today's docket Appeal
Number 19632 of AMI-Var num LLC has been postponed,
reschedul ed to Decenber 20, 2017. And that's it from the
staff, M. Vice Chair.

VICE CHAIR HART: Thank you very nuch, M.
Secretary. Al individuals wishing to testify today pl ease
rise and take the oath. M. Secretary, would you please
adm ni ster the oath?

SECRETARY MOY: |'Ill just |ook around the corner.
Good nor ni ng. Do you solemly swear or affirm that the
testi nony you are about to present in this proceeding is the
truth, the whole truth and nothing but the truth?

Ladi es and gentl enen, you may consi der yoursel ves
under oath.

VI CE CHAIR HART: And M. Secretary -- excuse ne,

M. Secretary, can you please call the first case? And we'l|l
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be going in order of the agenda as it was in the bin on ny
left.

SECRETARY MOY: Ckay. Thank you, M. Vice Chair.
This is the neeting session of today's hearing. There are
two cases for decision nmaking. And wwth M. MIler here, |'m
assumng, M. Vice Chair, we're starting with Application
Nunmber 19633.

VICE CHAIR HART: W're actually doing 19586 of
GH G oup.

SECRETARY MOY: kay, okay. Gkay. Thank you, M.
Vice Chair. Sorry. So again, that would be Application
Nunber 19586 of GH G oup, LLC

This application was captioned for a special
exception under Subtitle |, Section 205.5, from the rear
yard requirenents of Subtitle I, Section 205. 1.

Thi s woul d construct a 12-story m xed use bui | di ng
in the D5 Zone at prenises 100 K Street Sout heast, Square
738, Lot 26. Participating on this decision is the Vice
Chair, Ms. White and M. TurnbulIl.

M. Vice Chair, there is a prelimnary nmatter in
this case. In the record, there is a notion to strike from
the party in opposition and a response to that notion from
the Applicant in your case records.

VICE CHAIR HART: Thank you, M. Secretary. I

guess we should deal with the prelimnary matter first.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ W N P

N DN N N NN P P P PR,
oo A W N b O © 00O N O OO W N P+~ O©O

8

So the opposition party has submtted a notion to
strike, which is Exhibit 50. Sorry. The opposition party
has submtted a notion to stri ke, and they are di scussing t he
Exhibit 50, which is titled the post-hearing subm ssion
docunent. And this was submtted by the Applicant.

The opposition is stating that the Applicant has
submtted i nformati on that was not requested by the Board at
the time of the public hearing. And |I don't know how Ms.
Wiite feels, but | would agree that the BZA didn't request
t hi s docunent and woul d support the opposition party's notion
to strike Exhibit 50.

And | don't know if you have any comments. I
nmean, it wasn't sonething that we requested. The --

MEMBER WHI TE:  Yes.

VI CE CHAIR HART: The Applicant actually has
stated that they are fine with either keeping it in or having
it renoved. So | don't have an issue with granting the
notion to strike so.

MEMBER WHI TE: Yes. | woul d agree that, you know,
we can grant the notion to strike. | nean, obviously, when
you ask for additional information just in the interest of
fairness, we should only consider information that we
specifically requested. That's part of the whol e requirenent
for doing so.

So | woul d be supportive of that, M. Vice Chair.
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VI CE CHAI R HART: So | think we have a -- it

sounds |i ke we are kind of unani nous in thinking that we can
grant the notion to strike.

So that brings us back to the actual case itself.
And "Il start with ny comments, and you can chine in M.
Wi t e.

As the Secretary read a few m nutes ago, the case
Is for a special exception under Subtitle I, 205.5, fromthe
rear yard requirenents of Subtitle |, 205.1, to construct a
12-story m xed use building in a D5 Zone.

At the hearing on Novenber 8, we designated a
party in opposition. W heard testinony fromthe Applicant
about the project and how it was neeting the zoning
regul ation criteria as well as we heard from the party in
opposition who was actually the adjacent | andowner.

The ANC al so canme and a nei ghbor al so descri bed
the inpacts that would be caused by the project if the BZA
were to grant the relief.

The O fice of Planning also gave its testinony
through its report -- excuse ne. They gave their testinony
and they submtted their report and how it reached its
conclusion to recommend approval of the project.

And we heard from ANC 6D on how it reached its
conclusion to reconmend that the BZA disapprove the relief

because it felt it didn't neet the thresholds exception
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criteria.

And, you know, our job as Board nenbers is to | ook
at the information presented to us, read the full record,
give great weight to the Ofice of Planning Report and in
this case the ANC 6D report and to understand how t he zoni ng
regul ati ons inform us.

So having considered all of this, | would actually
support the Ofice of Planning's report and their
suppl enental report which are Exhibits 39 and 49 to approve
t he application.

| believe that they have explained how the
Applicant has net the criteria and that would be under
Subtitle I, 205.5. And in that criteria, we are the -- the
BZA may waive the rear yard requirenents as special
exceptions pursuant to Subtitle X and subject to the
foll owi ng conditions.

There are four conditions. And the OPreport laid
out how the Applicant is neeting all four of those
condi ti ons.

No wi ndow or residence shall be | ocated within 40
feet of another facing building. No wi ndow to an office
shall be located within 30 feet of another facing w ndow or
18 feet fromthe front of a facing blank wall.

And then there is a discussion about a greater

distance my be required between w ndows and a facing
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bui I ding than a m ni rum prescribed in A or B. And then the
final one is the building shall provide for adequate off
street service function, including parking and | oadi ng ar eas
and access points. And | felt that the Applicant laid out
their case and that | felt that they net the criteria.

Wth regard to the special exception review
standards under Subtitle X, which is 901.2, it has been
proposed in harnmony with the general purpose and the intent
of the zoning regul ations and zoni ng naps.

And | did feel that the proposal is in harnony
with the general purpose and intent of the zoning
regul ations. And therelief would facilitate the devel opnent
of this unique small property with a newresidential building
consistent with the intent of these regul ations.

There was quite a bit of discussion about at-risk
wi ndows. And it seens as though the Ofice of Planning, the

Appl i cant and the opposition party all acknow edge that there

are at-ri sk wi ndows on the western wall, or a portion of the
western wall, of the 909 New Jersey Avenue buil di ng because
these windows are |located on the property line with the

Applicant's property, which is 100 K Street.

The OP report notes that roughly 4 percent, or 10
of those 230 units, would be inpacted by the proposed
devel opnment through the closing of the at-risk w ndows.

Because they are at-risk wi ndows, they are not required to
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neet the associated units legal or habitable. Rather their
I ncl usi on appears to have facilitated two bedroom use of
these units. And | agree with the OP position on this.

The opposition party does describe in their post-
hearing response to this issue -- this is Exhibit 46, Page
2, second paragraph. They note that at the present tine,
there is no building on the 100 K Street Sout heast that woul d
cause closure of the at-risk wi ndows on the adjacent owner's
bui | di ng.

And none would be required to be closed if a
matter of right building was constructed on 100 K Street.
| would disagree with this at the end part of the statenent
as the Applicant has provided drawi ngs showi ng that there
woul d be at-risk windows closed if a matter of right buil ding
wer e construct ed.

During the hearing, the Applicant and opposition
party al so di scussed a recent BZA case, the Al ba case, which
is 18878. And that case was deciding upon a variance. And
this case, which is a much higher standard, this case is a
much | ower standard.

But I will note that in the Al ba case there was
a discussion that we had regardi ng whether or not a matter
of right building -- whether or not the inpacts froma matter
of right building were simlar to the actual building.

And | think the actual proposal that was before
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us then -- and | think that the matter of right option would
be a simlar inpact than the proposal in this case as well.
And so that's kind of where | ended up on this.

Now with regard to the ANC report, which we are
al so to give great weight, the issues that were rai sed were
at-risk inpacts to the 909 resident unit mx, at-risk inpact
to the use of adjacent residential units, at-risk inpact to
the use of 909 exterior space and finally at-risk inpacts on
the use of a public space or streets and sidewal k conflicts.

And while | wunderstand that these inpacts are
important, | did not believe that this building -- that |
woul d be supportive of approving -- sone of the issues |
think are i ssues that have to do with the building that sone
of these residents live in.

Their ownership did not describe that they were
going to be the at-risk windows that nay actually be cl osed
i f another building were to be placed next to it.

And | think that the i ssues that were rai sed nany
of themhad to do with the i nadvertent or, |I'mnot sure what
the rational e was for the owner of 909 New Jersey not to have
said anything, but | think that there would be inpacts from
the building regardless fromthe building at 100 K Street
regardl ess of a matter of right or the proposal that's before
us.

And regardi ng the faci ng wi ndowi ssue, the 40 f oot
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rule, | wuld just point to the OP report and the
suppl enental OP report, Exhibits 39 and 49, which describe
why these are not considered faci ng w ndows.

And so | guess I'mjust in a fairly |Iong w nded
description thinking that | could support the application
that's submtted to us.

MEMBER VHI TE: Thank you, M. Vice Chair. That
was very detail ed. | may be a little redundant. Happy
Hanukkah, everybody.

Again, this is a special exception case to
construct a 12-story mxed use building in the D5 Zone
| ocated at 100 K Street Southeast.

So the application was opposed by the adjacent
property at 909 New Jersey Avenue as M. Hart indicated, who
argues that the Applicant has not and can't neet his burden
of proof for a special exception due to the adverse inpacts
on his property.

The primary issue are the effects on |ight and
air. The negative inpacts fromclosing 20 at-risk w ndows
and 10 of the 237 rental apartnent units and the cl ai mthat
the project will not satisfy the general special exception
standards or the specific requirenents for rear yard speci al
exception requirenent for rear yard requirenent.

So after reviewing the additional filings and

there were sonme additional filings. | won't take into
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consi deration the ones that were submtted that we didn't ask
for, but there were a nunber of additional filings that were
made and graphic representations as well as a suppl enental
OP report and a suppl enental ANC report.

And the parties agree that there are at-risk
w ndows. | don't think that they were challenging the
definition of that. And really, that's the crux of the
probl em here that you have a building with a nunber of
w ndows that are at-risk. So by virtue of the nane, that
means that there's always that possibility that they could
be cover ed.

So the DC Buil ding Code establishes, you know, a
sliding scale for the percentage of a building wall that may
be devoted to w ndows. So the 909 New Jersey property
asserts that if the special exceptionis granted that he nust
cover 20 wi ndows affecting 10 apartnent units.

And we're obviously very sensitive to that. But
the 909 property owner on New Jersey Avenue clains that the
10 affected units woul d have to be converted fromtwo bedroom

apartnments to one bedroom apartnments plus a den and no

wi ndow.

OP notes that under the Buil ding Code that the at-
ri sk wi ndows shall not be counted towards natural |ight. So
that's the other analysis that | incorporated as part of ny
anal ysi s.
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And | al so | ooked at the argunent that we should
apply the Al ba case. But again that, as M. Hart stated, the
facts were different here. There was also a request for a
vari ance as opposed to a speci al exception. So the standards
In that particular case are nuch higher.

So the Applicant asserts that the clained adverse
| npacts have not been substantiated by 909 New Jersey. And
there's nothing in the record about the | oss of value from
t hose w ndows.

And so he bases the analysis on the fact that
there is no undue adverse inpact shown in things |ike the
shadow studies, which really kind of showed a negligible
anount of shade on the building. And that was only about 4
percent of the unit.

So | was al so persuaded that covering 2 percent
of those wi ndows that are at-risk wi ndows woul d not neet the
standard of it being an undue degree of influence.

So with respect to the argunent that Subtitle I,
205.5(a), is not being conplied with and that no wi ndow to
a residence use shall be located within 40 feet of another
faci ng buil ding, or under 205.5(c) a greater distance may be
required between windows in a facing building, | wasn't
per suaded that there are any facing wi ndows as supported by
Exhibit 39, | believe, of the Ofice of Planning's report.

So | do agree with the residents of 909 New Jer sey
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Avenue that this is going to have sone inpact on them And
| did agree and | did give weight to the ANC s report in
terns of howit's going to inpact the individuals wthin that
ANC that live in that building. But | also found the fact
that the developnent of the additional building, 100 K
Street, is also going to add sone supply of additional two
bedroomfamly units as well.

So | ooking at the O fice of Planning's report,
| ooki ng at the standards for special exception, while also
giving, you know, great weight to the ANC s report and the
testinony of the residents, which I'mvery sensitive to, but
the definition of at-risk windows and howit applies to this
particular fact pattern and to these particular people, |
found that the Applicant did nmeet the standard for special
exception in order to construct the buil ding.

VI CE CHAI R HART: Thank you, Ms. Wite. So it
sounds like, | think, | can nmake a notion to approve
Application 19586 of GH Group as read by the Secretary. And,
yes, as read by the Secretary.

MEMBER VWHI TE:  Second.

COM SSIONER M LLER: M. Hart, | just wanted to
state for the record what M. Moriarty i ndicat ed.

VI CE CHAI R HART: Yes.

COMM SSI ONER M LLER. M. Turnbul | was the Zoni ng

Commi ssi oner who participated in this case. And he has an
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absentee ball ot. |'"m participating in the next decision
case, and |'mjust sitting here for quorumpurposes, | think.
| think that's why I"msitting here.

VICE CHAIR HART: Well, | appreciate that.

MEMBER WHI TE: So | guess we have to get
i nformation on the absentee ball ot before we --

VI CE CHAI R HART: Sure.

MEMBER WHI TE: -- nove forward wth the notion

SECRETARY MOY: Yes. Thank you, M. Vice
Chai r man. So before | tally the vote count, we do have an
absentee ballot from a M. Mchael Turnbull, who also
parti ci pat ed.

And his absentee ballot is to approve with any
condition as the Board nay inpose. So that would give a
total vote of 3 to O to 2. This is on the notion of --

MEMBER VH TE: M. My, |I'm not sure that the
noti on was nmade.

SECRETARY MOY: Oh, |I'msorry.

VICE CHAIR HART: Yes. | hadn't finished making
t he noti on.

SECRETARY MOY: Oh, I'msorry. | junped the gun.
" msorry.

VICE CHAIR HART: M. MIller, thank you very mnuch
for your clarification, and | appreciate that.

| just want to nmake sure of just one thing. kay.
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So I'l'l now nake the notion to approve Application Nunber
19586 of GH G oup, LLC as read by the Secretary, and can
have a second?

MEMBER VWHI TE:  You have a second.

VI CE CHAI R HART: Thank you, Ms. Wiite. AlIl those
in favor of the notion say aye.

(Chorus of ayes.)

VICE CHAIR HART: Al opposed?

(No audi bl e response.)

VICE CHAIR HART: Looks like the notion has it.
The notion carries.

SECRETARY MOY: Thank you, M. Vice Chair. [''m
trying to get nentally in sync with you. So let ne restate
what | just said earlier.

| do have an absentee ballot from M chael
Turnbul |, who partici pated and agai n, whose absent ee ball ot
vote is to approve. So that would give a final vote of 3 to
0 to 2.

Thi s woul d be on your notion, Vice Chair Hart, to
approve the application for the relief requested. Seconding
the notion Ms. White and al so i n support M. Turnbull. There
i s a Board seat vacant and anot her nenber not participating.
The notion carries.

VI CE CHAIR HART: Thank you, M. My. And, you

know, | was thinking as | was reading through this there was
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sonething that was hitting nme that | thought | hadn't
remenbered, and it was.

There was a condition that DDOT had regarding
Applicant provide at least two short-term bicycle parking
spaces. And | am looking at the Ofice of Zoning staff
report. And I think we probably should incorporate that into
the notion itself.

So | will make another notion to -- | don't know.
What shoul d we do, | ooking at the Ofice of Attorney General ?

M5. GLAZER: | would just suggest that you nove
to anend your notion to --

VI CE CHAI R HART: Ckay.

M5. GLAZER: -- include that condition.
VICE CHAIR HART: GCkay. |'ll then nmake a notion
to anmend the notion that | just nade to approve the

application to include the DDOT condition whichis to provide
-- that the Applicant provide at | east two short-termbicycle
par ki ng spaces.

MEMBER VHITE: [|'Il second the notion as anmended.

VICE CHAIR HART: Ckay. So all in favor of the
anended notion say aye.

(Chorus of ayes.)

VI CE CHAI R HART: Any opposed?

(No audi bl e response.)

VICE CHAIR HART: So the nption and the absent ee
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notion -- the absentee ball ot you already have.

SECRETARY MOY: Yes, that's correct. The absentee
bal | ot, of course, included with any such conditions as the
Board may i npose.

So, again, it was still a vote of 3 to 0O to 2 on
your anended notion. Seconded by Ms. Wiite. O course, M.
Turnbul |l in support. Again, the notion carries.

VI CE CHAI R HART: Thank you. Sorry for the
confusion, but | thought there was sonething el se that was
nagging at ne. And | couldn't renmenber what it was. And I
t hi nk when you said any conditions that is what jogged it in
ny head.

kay. So | guess we can nove to the next case.
And can you read it, M. My?

SECRETARY MOY: M. Vice Chair, yes, again, that
woul d Application Nunber 19586 of GH Group, LLC. This is an
application for special exception under Subtitle I, Section
205.5, fromthe rear yard requirenents of Subtitle I, Section
205.1. GCkay. Strike that.

This is Application Nunber 19633 of VI 3629 T
Street LLC as anended for a special exception, relief under
Subtitle D, Section 5201. This is from the rear yard
requi rements of Subtitle D, Section 1206. 4.

This woul d construct a three-story rear addition

to an existing one famly dwelling, R 20 Zone, Prem ses 3629
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T Street Northwest, Square 1296, Lot 804.

As the Board will recall, the hearing was on
Decenber 6. The Board closed the record and requested
addi ti onal supplenental information fromthe Applicant.

This was submtted in your case folders under
Exhibit 82 and 82B. And this is before you for decision.

VICE CHAIR HART: [|'Il let the Chairman get all
situated now so. So in this case, the Applicant is |ooking
to construct a three story rear addition to an existing one
story dwelling in an R 20 Zone. And we kind of cone back to
this issue about the rear addition requirenents under
Subtitle D, 1206.4.

And in this case, there was quite a bit of
opposition fromthe nei ghborhood. The next door, the owner
of the building next door to this site, they actually -- |
guess it's to the east. They actually were in support of the
application.

Some community nenbers noted that the Applicant
doesn't live there, but owns the property, which is, you
know, | don't think as much of an issue, the fact that she
doesn't live there.

And there isn't a neighbor adjacent on the west
side of the property. And the Applicant has provided
information that the Board asked for regarding what the

street frontage | ooked Iike.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 0 N oo o b~ wWw N P

N DN N N NN P P P PP PR,
oo A W N b O © 00O N O O W N P+ O©O

23

In particular, I was nore interested in
under st andi ng what the kind of character of the street was.
And there are quite a nunber of two-story buildings, two-
story residential buildings there. | saw one or two that
were three story.

The only zoning relief that is being sought is the
actual rear addition issue, not a height issue. And |
t hought that the building was definitely larger than the
other buildings, but it is wthin what the zoning would
require.

| also |ooked at the light and air issue under
Subtitle D, 5201.3. And | felt that the Applicant has
provi ded i nformati on and support fromthe adjacent nei ghbor.

Agai n, there was sone nei ghbors that did not |ike
the fact that if this were approved, it would be bl ocking
some light. But | get back to the next door nei ghbor that
actually was in support of the application.

And there was sonme question about the ot
occupancy i ssue. The Applicant has provi ded i nfornmati on from
the zoning admnistrator, an enmuil from the zoning
adm ni strator, regarding this issue. And that maxi mumis 70
per cent . The Applicant is less than that at 45 percent,
excuse nme.

And | think, kind of taking all of this into

account, having read the full record while | understand that
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the neighbors are in opposition to this, | felt that the
Appl i cant has actual |y provided sufficient informationto |l et
me know t hat they've -- to show ne that they' ve addressed and
nmet all the criteria under the Zoning Code. So |I would be
able to support the application.

MEMBER VHI TE: Thanks, M. Vice Chair. Again, not
to be too nonotonous, but | did have some different views on
t hi ngs.

But again, this an application for a special
exception request to construct a three-story rear addition
to an existing one famly dwelling in, as M. Hart said, an
R-20 Zone at 3629 T Street, which is a corner |ot.

The addition will extend 25 feet 6 i nches past the
farthest rear wall of the adjoining property. The ANC s
comrents were incorporated to elimnate sone of the w ndows
on the west elevation to provide nore privacy into the rear
yar ds.

The adj oi ni ng property owner, Ms. Lanb, testified,
and as M. Hart noted, she is the property owner. There was
some question about whether or not she actually lived there.
But she was the one -- that particular property was the
property that would be the nost inpacted by this particul ar
rear addition.

And she testified in support, had no issue. | did

give her testinmony weight in terns of the relief that was
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So the Applicant can go back 10 feet with the

rear addition as a matter of right.

So they were asking for additional space to go
back even nore. So they were seeking a special exception
under D, 1206.4, to extend beyond the 10 feet for a rear

addition by seeking the speci al

exception under Subtitle D,

5201.3, of the regul ation.

So | have to note that there has been a |ot of
opposition to this case. If you look at the record, |
counted a nunber of letters that were submtted. |t appears

t hat maybe only two of those letters, there may be nore, that
were within the 200 feet radius.

The ANC 2E di d not nake a reconmendation with this
particul ar case, but they kind of put the onus on the Board
to voice a ruling on this particul ar case.

So | consi dered whet her, you know, there woul d be

under, you know, 5201, whether or not there would be a

negati ve i npact of |ight and air of the house to the east and
not

the third story addition w ndows, whether or they will

have a negative inpact on the privacy of the neighbors.

| also gave great weight to the Ofice of
Pl anning's report that recommended approval. But the rear
yard remains, as M. Hart noted, conformng at, | think,
about 45 feet.

But in reviewing the record, | |ooked at the
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regul ations to determ ne ny opinion on granting the speci al
exception request. And specifically | |ooked at -- you know,
| spent a lot of tinme |looking at the light and air inpacts
to the nei ghboring properties and tried to determ ne whet her
or not there would be -- whether or not those properties
woul d be unduly affected. And | also |ooked at the shadow
studi es as well.

| also | ooked at the whole issue of privacy and
the use of enjoynent, whether or not the nei ghbors would be
undul y conprom sed. If you |l ooked at Page 4 of the OP's
report, it went into sone detail that | found persuasive
while also looking at the letters that were subnmtted, the
nunerous letters that were submtted into the record by the
nei ghbors.

| didn't find that there was an inpact in terns
of the street frontage, the pattern of the street frontage
for that particular street. And | think that they also
provi ded adequate graphical representation with respect to
how t hat particul ar addition would i npact the nei ghbor hood.

So, you know, | did have sonme hesitation, you
know, in granting the relief because of the nunerous
nei ghbors that voiced sonme concern.

| think if the adjacent nei ghbor would have had
some concern with the addition, | definitely would have

pul | ed back on supporting the application. But | think as
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It stands right now unless ny coll eagues can provide sone
additional thoughts, I'm leaning towards supporting the
application because | found that they net the standards for
a speci al exception.

CHAI RVAN HI LL: Sure. Comm ssioner Mller, 1"l
| et you go | ast. You can go | ast. | nmean, you cane in.
Thanks so much for com ng i n because this has been sonet hi ng
that we continue to struggle with, or, | think, you know,
this special exception to go beyond the 10 feet.

And what continues to kind of come down to it for
me again is just this unduly affected. You know, | nean, it
is difficult to kind of figure out -- and that is what we're
charged to do -- figure out what is unduly affected, right?

And I'm smiling because you're from the Zoning
Commi ssi on so you were part of howit all kind of canme about.
But each case we hear is, as we've said many ti mes, each case
i s uni que, and each property is unique. And we | ook at each
particul ar case.

So | know that what we m ght find unduly affected
in this case is not what we mght find unduly affected in
ot her cases, you know, as per this special exception
criteria.

As far as ne, and |'mnot trying to put you on the
spot, Conm ssioner, just in ternms of how this kind of cane

about. But with this particular property, again, what was,
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you know, you're able to go back 10 feet by right. It's the
additional 15 feet that I'mkind of taking a ook at as to
whet her or not the special exception criteria is net.

And t he ones that kind of stick out is, again, you
know, A, which was |light and air available to nei ghboring
properties shall not be unduly affected. B, privacy of use
and enjoynent of neighboring property shall not be unduly
conprom sed and then the rest of the criteria, including the
one that Ms. Wiite nentioned with the frontage.

So | just continually struggle with this, you
know, in terns of, you know, that particular property. And
| voted the other way before. 1'mgoing to be in support of
this.

| nmean, | agree with the analysis that the Ofice
of Pl anning provided. There was a |ot of opposition to it.
And we had a lot of, you know, full testinony to it.

And, | guess, the part that | get torn about again
is, you know, as a nenber of, you know, ny own community,
what ever we cone up with, you know, | live in a densely
popul ated area. But this comrunity is not happy with this
particul ar project.

So it cones to us again. And the ANC just, they
have sone concerns, but they didn't vote one way or the
other. And so, you know, the O fice of Planning gave their

opinions in terns of how it was neeting the criteria. I
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agree with how they cane to neeting those criteria.

And then in addition with this particular unit,
this particular project, it was on the end. And it was on
the end that faced an alley. And so you didn't even
necessarily get nuch of a view fromthe front in terns of,
you know, how it changed the character of the nei ghborhood.
| nmean, you can't really see unless you're kind of com ng
right around that alley down into the alley to see how back
It was going farther -- how far back it was going.

And then, again, the fact that the neighboring
property was in support of this. | know that this was put
as speci al exception because when basically the rights of the
property was, | nean, you know, some of it was taken away
because they aren't able to go up as high or as far back by
right.

The Zoning Commission mnade this a special
exception so that it could conme before this process so that
the public could have their -- we could take testinony from
the public so that the neighboring properties would have an
opportunity to weigh in. And | feel that, you know, in this
particul ar case, that criteria had been net.

| guess |I'm going through all of this because
there will be nore of these that kind of cone through and how
we ki nd of determ ned whether or not it is unduly affecting

t he adj acent properties and whet her or not the character of
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the frontage of the street patterns is being affected.

So|l'min support. And | appreciate, Comm ssi oner
MIller, you coming down here because you're just here for
this one. And so, you know, but -- so that's what | have to
say.

COW SSI ONER M LLER: Thank you, M. Chairman.
My col |l eagues have covered a lot of ground here and very
conprehensively. And |'mgenerally in agreenent with all the
comments that have been stated.

This isn't a perfect rule. But the special
exception process for going beyond 10 feet was what was
established and with the criteria and if you neet the
criteria, nost of which involves what the i mredi at e nei ghbors
t hink about it because it's the adverse inpact on them

But in this case, you have the adjacent nei ghbor
to the east who is nost inpacted who is in support, but the
wall will go 15 feet beyond her rear wall. And, as Board
menber Wiite said, if that property owner had cone here in
opposition, | wouldn't be supporting this application because
it's her light and air that is inpacted. She's saying she's
okay with that.

But the other two -- the two properties that were
wi thin 200 feet that Board nenber Wite referenced, anong t he
many opposition testinony that we heard, those two

properties, as | recall, are separated fromthe property here
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that we're considering by an alley, an alley to the west, a
15 foot alley, and an alley to the north, which I think is
also a 15 foot w de alley.

And | think it was interesting that the property
to the west did a matter of right addition to their property
at 37th Street at the corner of T that went all the way back
to the conformng rear yard. And that was before the Zoni ng
Comm ssion changed the rule to only allow 10 feet with the
special -- but nore with the special exception.

So in this case, as has been stated, the rear
yard, the height and the |ot occupancy, we' ve been given
information that's all within the matter of right envel ope.
And | think what the neighbors are conpl ai ni ng about m ght
be what the matter of right envelope allows in this

nei ghbor hood, whi ch does have nostly two-story buil dings.

And so they may be looking to, | don't know, |I'm
just speculating, to have a special conformng -- not
conformng -- | can't renenber the word -- a special zone for

relief. And they may be |l ooking at that with the Ofice of
Pl anni ng.

But we do have the Ofice of Pl anni ng
recormendation in support of this special exception
application. W do have the rear yard |ot occupancy and
height all within the matter of right envel ope according to

the information that we've been getting.
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And the Applicant did nake changes from the
original plans to mtigate any adverse effects from the
front. They changed the third floor from being flush with
the second floor to make it a pitched roof and a dorner to
make it go nore conpatible with the street frontage.

And you don't see fromthe street frontage what

you see from the alley or the back, this extra 15 feet

extension. The criteria nentions the street frontage. It
doesn't say from the alley or from the back. Maybe it
should, but it doesn't say that. It's just the street
front age.

And so | think it does fit into the character of
t he nei ghbor within the special exception criteria in this
particul ar case. These are case-by-case situations where we
eval uate t he adverse i npacts on the neighbors. So |I'mready
to go forward with it.

VI CE CHAI R HART: Ckay. So it sounds like |
shoul d be making a notion at this tinme to approve Application
19663, excuse nme, 19633 of VI 36329 T Street, LLC, as read
by the Secretary. Do | have a second? |'mmaking a notion
to approve Application 19633 of VI 36329 T Street, LLC, as
read by the Secretary.

CHAI RVAN HI LL:  Second.

VI CE CHAIR HART: Al'l those in favor of the notion

say aye.
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(Chorus of ayes.)

VI CE CHAIR HART: Any opposed?

(No audi bl e response.)

VICE CHAIR HART: Mbdtion carries. M. My?

SECRETARY MOY: Staff would record it as 4 to O
to 1. This is on the notion of Vice Chair Hart to approve
the application for the relief being requested. Seconding
the notion, Chairman HII. Also in support, M. Robert

Mller, Ms. White. W have a Board seat vacant. The npotion

carri es.

VICE CHAIR HART: | was looking to see if we had
a -- can we do a Sunmary Order?

SECRETARY MOY: Yes. | was just consulting with

OHA. The ANC 2E report, they did not take a position on it
so the Board can nove towards a Sunmary Order if you w sh.

VI CE CHAI R HART: Yes. | think we can do a
Summary Order for this unless you have a --

MEMBER VHI TE: M. Chair the, M. Vice Chair,
rat her .

VI CE CHAI R HART: Yes.

MEMBER WHI TE: The ANC did not raise any issues
and concerns and that's what the Board is to give great
weight to. So there's nothing really to give great weight
to.

VICE CHAIR HART: GCkay. Al right. Wll, then,
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Summary Order. Thank you.

We'll take a two mnute break. Do sone changi ng
of the guard here. Thank you, M. MIller. W'II|l be back in
a few m nutes.

(Wher eupon, the above-entitled nmatter went of f t he

record at 10:36 a.m)
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