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PROGCEEDI-NGS
9:41 a. m

VI CE CHAI RPERSON HART: Good norni ng, the neeting
wll please cone to order. Good norning, ladies and
gentlenen. W are located in the Jerrily R Kress Menori al
Heari ng Roomat 441 Fourth Street, NW This is the Novenber
1, 2017 public decision neeting of the Board of Zoning
Adj ustnent of the District of Col unbia.

M/ nane is Carlton Hart, Vice Chairperson.
Joining nme today is Lesyllee Wite, Board Menber, and
representing the Zoning Commssion is Rob MIller for the
first case and Peter May for the second case.

Copi es of today's neeting agenda are avail able to
you and are | ocated in the wall bin near the door to ny left.
We do not take any public testinony at our neeting, unless
t he Board asks soneone to cone forward.

Pl ease be advised that this proceeding is being
recorded by a court reporter and is also webcast |ive.
Accordingly, we nust ask you to refrain fromany disruptive
noi ses or actions in the hearing room Please turn off al
beepers and cel | phones.

And wth that, M. Secretary, do you have any
prelimnary matters?

MR MOY: (Good norning, M. Chairmn and nenbers

of the Board. | do, but | want to hold those in reserve for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4

the cases in the public hearing session. So | think, M.
Chair, you can nove forward with the two cases for decision
In the neeting session this norning.

VI CE CHAI RPERSON HART: Thank you, M. Secretary.
Can you call the first case, please?

MR MOY: All right, that woul d be Application No.
18878 of Al ba 12th Street, LLC. And as the Board is aware,
this is a remand of this application. Let's see, if you'l
recall, the Board issued, approved and issued a procedural
order on Septenber 20, 2017, which included a request from
the Ofice of Planning to submt a report. And that is in
the record file.

The Board al so al |l owed responses to the OP report
fromthe applicant and the adj acent property owner, which is
1101 K Street, Acquisitions, LLC, and the ANC The forner
two that |1've just nentioned have filed their responses, and
that's in the record file, M. Chairnman.

VI CE CHAI RPERSON HART: Thank you very nmuch, M.
Secretary. |Is the Board ready to deliberate?

MEMBER VWHI TE:  Yes.

VI CE CHAI RPERSON HART: Okay, and |'Il start off
with ny thoughts on the case. This case, 18878, Al ba Street,
12th Street, has been, as the Secretary said, been renmanded
back to us from the DC Court of Appeals. This case was

really focused around, or what was renmanded back to us, was
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focused around one specific aspect of the case, and that was
having to deal with the third prong of the variance test.

And the third prong really has to do with, the DC
Court of Appeals noted that the Board had not sufficiently
addr essed whet her t he appeal woul d have substanti al detri nent
to the public good.

And so our, what we were really | ooking to do was
to determne whether or not there, to find some nore
information and flesh that out alittle further and nake that
determ nation whether or not that we felt that it actually
did neet the detrinent to the public good prong.

And after review ng the files, which included the
OP response, the Ofice of Planning responded in Exhibit 51.
| believe, having read the Ofice of Planning's response, the
response from the applicant, or excuse ne, the appellant,
which was Exhibit 57, | felt that the Ofice of Planning
provi ded us sufficient information for us to be able to find
that the third prong was actually net.

The DCCA, the DC Court of Appeals, noted that the
remand, which in summary noted that the remand and the third
prong, which in sumary is to see if the project would be
detrinental to the public good, was net. And the Ofice of
Pl anni ng explained this in their eval uation.

And they noted that while there are inpacts to the

bui l ding to the west or south, the appellant’'s buil ding, that
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t hey woul d not pose an undue or substantial detrinment to the
context of the overall inpact on the light and views
available to the K Street property.

And then this is particularly conpared to the
| npacts on these conditions that would result froma by right
devel opnent . And really what they're saying is that the
bui | di ng t hat was approved by the BZAin this case woul d have
had very simlar inpacts as the inpacts by a matter of right
devel opnent .

And the appellant actually noted in their report
that there would be a cost to them if the variance was
allowed to proceed. And while |I understand that there would
be a cost, | also felt that, or reading through the
information, it struck ne that there would be a cost to them
regardless if it were a matter of right devel opnent or a
vari ance.

And so all this being said, | think what |'ve cone
to is that the Ofice of Planning has provided us wth
sufficient information for nme to be able to support the third
prong of the variance. And with that, | guess I'I|l open it
up to ny coll eagues.

MEMBER VHI TE: kay, thanks, M. Vice-Chair. |'II
give ny conmments. There are sone simlarities, but ['Il
share what | | ooked at. Qobvi ously, you have to | ook very

closely at the record, and you have to really |ook very
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closely at the variance test, which is a nuch hi gher standard
t han, you know, seeking a special exception.

But in this case, the request was to allow the
construction of an office building in the DO C2C district
that was | ocated at 1017 12th Street. The District Court of
Appeal s, you know, remanded the case, as M. Hart shared, in
April. And they issued an opinion of, and judgnent
affirmng, the Board's conclusions regarding the first and
the second prongs of the variance test, as well as the
Board's finding that the approval would not be detrinental
to the zone pl an.

But their opinion found that the Board really
didn't sufficiently address whet her or not the approval would
have had a substantial detrinment on the public good. And
that's really the prong that we have to pay particular
attentiontowith respect to this case that was renmanded back
fromthe Court of Appeals.

So specifically, looking at the conplaints that
the applicant's proposed project would obstruct sone of the
w ndows that were located in the building 1101 K Street,
after reviewing the record, including the O s suppl enent al
report that was dated October 4, 2017 and the response
submtted by the applicant dated October 27 responding to
OP's report, which could be found at Exhibit 51, and the

response that was a supplenental response regarding OP' s
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anal ysis of the rear yard variance on 1101 K Street, NW

Looki ng at DCRA's advice that since the w ndows
al ready exi st on Lot B, DCRA woul d not be required -- require
the closing of any of the existing wndows. And under the
exi sting conditions, none or 0%of those wi ndows on Lot B are
required to be covered.

The ot her question that was raised was whet her,
I S what inpact would the variance have on the light and the
view that would be available to 1101 K Street property.

So reviewing the record, the Ofice of Planning's
report, which you give great weight to, but the greatest
wei ght you give to are the prongs within the variance test,
| agree with OP's assessnent that based on the standards
established for evaluating a variance request, that the
proposed project would not pose an undue or substanti al
detrinment on the light and the views available to the K
Street property.

The matter of right proposed project would have
nearly the sane anount of inpact. And what | |ooked at | ast
night particularly were the sun studies that were in the
record as well. There would be sone inpact in the summer
afternoons, but | just didn't see that there would be a
substantial undue inpact on the public good |ooking at the
third prong.

So the construction of the larger building under
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the approved variance scenario, | found that the analysis
fromOP and their supplenental filing to be quite persuasive
on the prong dealing wth whether or not there was a
detrinment to the public good. So on remand, M. Chair, |
woul d al so grant the variance relief.

VI CE CHAI RPERSON HART: M. Ml ler.

MR M LLER Thank you, M. Vice-Chairman, and
t hank you, col | eagues, for your very thorough anal ysis, which
| agree with. | spent a good part of yesterday |ooking at
the record of the hearing that we each sat on for the remand
and the original hearing that none of us sat on three years
ago. Three years ago, that just shows you sonething's wong
her e.

So but I, the Court did find that we had, in the
Board's original decision, had net the first two prongs, the
exceptional or unique situation, very small lot, leading to
a practical difficulty. But did want us to explore the
substantial detriment to the public good and the inpact on
t he nei ghbor.

And | think that the analysis that we did get from
the Ofice of Planning, as you each have stated, was
persuasive in showing that a matter of right project would
not be that nuch significantly different in terns of the
| npact on the adjacent property. So | think this is a good

project, and | think it's tine to nove forward, and | agree
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wi th your analysis.

VI CE CHAI RPERSON HART: (Okay, so hearing that, |

guess | should be, |I think we're kind of in agreenent, it
sounds |i ke, through the discussion we've had that | would
then nove to approve Application No. 1959 -- excuse ne, |I'm

readi ng the wong one. Approve Application No. 18878 of Al ba
12th Street, LLC, as read by the Secretary. Do | have a
second?

MEMBER WHI TE:  Second.

VI CE CHAI RPERSON HART: All in favor of the
noti on, say aye.

(Chorus of ayes.)

VI CE CHAI RPERSON HART: Any opposed? The notion
carries. M. Secretary.

MR MOY: CQur staff would record the vote as three

to zeroto two. This is on your notion, Vice-Chair Hart, to

approve the application. | second the notion, Ms. Wiite al so
in support, M. Rob Mller. W have a nenber not
participating, we have a Board seat vacant. The notion

carries, three to zero to two.

VI CE CHAI RPERSON HART: Thank you, M. Secretary.
| think we should take a two-m nute break whil e we change out
t he Zoni ng Conm ssi on nenbers.

(Wher eupon, the above-entitled matter went of f t he

record at 9:56 a.m and resuned at 9:57 a.m)
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VI CE CHAI RPERSON HART: Wel cone, M. Muy. It's

okay. M. Secretary, could you read the next case, please.

MR MOY: Yes, thank you. The next and final case
for decisionnmaking is an expedited review case, Application
No. 19596 of Richard and Allison Sedw ck as captioned
advertised for special exception relief under Subtitle D,
Section 5201 fromthe | ot occupancy requirenents of Subtitle
D, Section 304.1 to construct a rear screened porch addition
to an existing one-famly dwelling.

ThisisinaR 3 Zone at prem ses 3931 Benton St.,
N. W, Square 1810, Lot 136.

VI CE CHAI RPERSON HART: Thank you, M. Secretary.
Are the Board nenbers ready to deliberate? GCkay. This case
| thought was actually fairly straightforward. And this is
| ooking to construct a rear screened porch addition to an
existing one-famly dwelling in an R-3 zone.

The O fice of Planning has submtted a report and
they are in approval of the application of the relief
requested. The ANC 3B has al so submitted a report in Exhibit
35. The Ofice of Planning's report is Exhibit 34. ANC 3B
al so recommends approval of the project, of the application
by a vote of five to zero. And there are no letters in
ei ther support or opposition to the case.

|, again, felt that the, | agree wth the OP

report that the applicant has net the criteria for relief,
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and | thought that we, | would be voting for approval of the
application as it's been submtted. And if you have any
t houghts for?

MEMBER WHI TE: | agree with your assessnent, M.
Chair. | think that the nost inportant thing is that, you
know, in looking at the criteria that has to be net for a
speci al exception relief, | felt based upon review of the
record that each one of the criteria had been nmet, and that
there had been sufficient input fromOP and the ANC for that
area to nerit granting the application.

VI CE CHAI RPERSON HART: And, okay so hearing,
seens |ike we're all in agreenent, 1'd like to, | would nake
a notion to approve Application 19596 of Richard and Allison
Sedwi ck. Do | have a second?

MEMBER MAY:  Second.

VI CE CHAl RPERSON HART: Al'l those in favor of the
application say aye.

(Chorus of ayes.)

VI CE CHAI RPERSON HART: Any opposed? M. Chair,
It seens |ike we've agreed to nove this forward.

MR MOY: Yes, our staff would record the vote as
three to zero to two. This is on your notion, Vice-Chair
Hart, to approve the application for the relief requested.
Second the notion M. Peter May. Also in support, Ms. Wiite.

We have a nenber not participating and a Board seat vacant.
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The notion carries.
VI CE CHAI RPERSON HART: Summary order?

MR MOY: Yes, thank you.

VI CE CHAI RPERSON HART: And with that, | think
we'll take a one-m nute break so we can have a few nore seat
changes. So if you bear with us for a mnute, we wll be

back by 10:05. Thank you.
(Wher eupon, the above-entitled natter went of f t he

record at 10:01 a.m)
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