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P-ROGCGEEDI-NGS
10: 24 a. m

CHAI RPERSON CGRI FFI S: | call to
order our Public Hearing of the Board of
Zoni ng Adj ustnment of the District of Col unbi a.
It is still being the 23 of January 2007 and
it is still the Board of Zoni ng Adj ust nment of
the District of Colunbia. Chai rman Geof f
Giffis is here. Thank you very nuch. Vice
Chair Ms. Mller is wth us, M. Etherly,
Board Menber, representing the National
Capital Planning Comm ssion is M. Mnn and
representing the Zoning Comm ssion with us
today is M. Jeffries.

Very inportant elenments |'m going
to go through very quickly, that wll make up
a little tine. Copies of today's hearing
agenda are available for you. They are
| ocated at the table where you entered into
the hearing room You can pick one up and see
where you are in terns of the chronol ogy for

this norning or if you' re here early for our
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afternoon cases.

It should be very well understood
that we are being recorded and transmtted.
All our hearings, everything that we do is
done in the open and before the public. So
attendant to that, there are several very
| nportant things.

First, | would ask that you turn
of f cell phones, so that we don't disrupt the
transm ssi on of our proceedi ngs. Secondly, if
you woul d pick up two witness cards if you are
going to give us testinony or present evidence
to the Board today, you will need to fill out
two witness cards. They are located at the
table in front of us, also where you entered
into the hearing room Those cards go to the
Court Reporter sitting to ny right on the
fl oor.

The Court Report to ny right is
creating the official transcript. Everything
that is said wll go into the record. They

are recording it. So wth that, after those
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two cards cone in, you can cone forward when
you are ready to present to the Board, make
yourself confortable. You' re goingto needto
turn your m crophone on and you're going to
need to state your nane and address for the
record. You only need to do this once,
obviously, we can then match up nanes and
addresses for the transcript.

The order of proceedings for
special exceptions and variances is as
fol |l ows: First, we hear from the applicant
and the presentation of their case and all
their wtnesses. Secondly, we wll go to all
Gover nnment reports at t endant to each
application. Third, we will go to the ANC
t he Advi sory Nei ghborhood Comm ssion within
whi ch the property is | ocated.

Fourth, we will hear from persons
or parties in support of an application.
Fifth, we wll hear persons or parties in
oppositionto an application. Sixth, finally,

we return to the applicant. They are allowed
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closing remarks or rebutt al W t nesses,
dependi ng on the case proceedi ng.

There is an extensive anount of
other things that | should tell you, but I'm
going to dispense with that and just say
briefly that parties and applicants are
all oned to cross examne in each case. Cross
exam nation is a privilege and it is also a
great art. There is great restrictions and
directions. | will give that as we proceed in
specificity with each of the applications as
IS required.

It should be noted though for al
participants that the record wll be cl osed at
the conclusion of our hearing. It's very
I nportant to understand that, because we are
creating an official record here in this room
in the open and before the public. That is
the sole basis, that is all the information,
only the informati on on which the Board w ||
make its decision upon.

So if you believe that the Board
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needs i nformation, you should put it into the
record today, either orally or it should be in
the record in witten form or we can, on
occasion, leave the record open to have
additional information submtted into the
record, as the Board sees it is needed. The
decision, as | say, on these contested cases
must be based exclusively on that record.

The Sunshi ne Act does require that
we hold our hearings in the open and before
the public. W do enter into Executive
Sessions sonetinmes during and often tines
after the hearing of a case. W use these
only for deliberating on the facts of the case
and soneti nes del i berating on the basis of the
case. Al of which is in accordance with the
Sunshi ne Act and also in accordance with our
rul es, regul ati ons and procedures.

Let me say a very good norning to
Ms. Bailey on ny far left for the Ofice of
Zoni ng, Ms. Bushman with the O fice of Zoning

and also Ms. Mnroe with the Ofice of
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Attorney Ceneral, M. My with the Ofice of
Zoning is also with us this norning.

At this point, | would Iike to ask
all of you who are prepared or are thinking
about providing testinony and evidence to the
Board, if you would, please, stand and give
your attention to Ms. Bailey, she is going to
swear you in.

MS. BAI LEY: Wul d you, please
rai se your right hand?

(Whereupon, the wtnesses were
sworn.)

MS. BAILEY: Thank you.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you all very nmuch. Sit and at this tine
then it would be appropriate for us to hear
any prelimnary mattersinrelationto all the
cases that we have on our norning schedul e.

Prelimnary matters are elenents
of whi ch woul d precl ude a case novi ng f orward.
So if you are not prepared to go forward with

a case or you think a case on our schedul e
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this norning should not proceed, | would ask
that you cone forward and have a seat at the
table in front of wus as a note of a
prelimnary matter for the Board' s attention.

Ms. Bailey, are you aware of any
prelimnary matters for the Board's attenti on,
at this tinme?

M5. BAILEY: M. Chairman, Menbers
of the Board, to everyone, good norning.

CHAI RPERSON CRI FFI S: Good
nor ni ng.

MS. BAI LEY: No, sir, |'m not
awar e of any.

CHAl RPERSON GRI FFI S: Excel | ent .
Not seeing any indication then of any other
prelimnary matters from anyone in the
audience, | think we're prepared to call the
first case for our session.

MS. BAI LEY: And that is the
Application of Principality LLC, No. 17558,
pursuant to 11 DCVR 3103.2, for a variance

fromthe ot width requirenents under section

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

12

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

13

401, and a variance from the side vyard
requi renents under section 405, to allow the
construction of a new single-famly detached
dwelling. The property is Zoned R-2 and it's
| ocated at 3357 Martin Luther King, Jr.
Avenue, S.E., Square 6004, Lot 12.

CHAl RPERSON @RI FFI S: Excel | ent .
Thank you very nuch. W do have one
prelimnary matter that is case-specific in
this and that is a request for party status.
Woul d you i ntroduce yourself, M. CGell, if you
woul dn't mnd for the record?

MR CGELL: Yes, thank you, M.
Chai rman. Good norning. M nane is Stephen
Gell. I'"'m a zoning attorney and [|'m
representing Principality and M. Jack Merw n,
who is here representing also Principality.
He is one of the owners.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very much. |s divia Jackson Evans
present? | ndeed. Excel | ent. M. Gll, are

you aware of the request for party status?
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MR GELL: As far as | know, there
was no request for party status that entered
the record intime. | did check the -- so |
am surprised that that cane in, but --

CHAI RPERSON GRI FFI'S:  Ms. Bail ey,
do you show this as tinely filed? | have a
date as the 31°" of Decenber and it's | ogged
in on the 4'".

MS. BAILEY: Party status requests
are 14 days before the hearing, M. Chairman,
and we are showing that it is tinely filed.
|"mnot quite sure why --

CHAI RPERSON CGRI FFI'S:  Ckay.

MS. BAI LEY: -- when M. Cell
reviewed the file it was not there. Do you
have a copy of it, M. Gell?

MR CELL: | don't have a copy and
it's -- 1 reviewed the file about 10 days ago.
But if it did, it did and as | understand it,
t hese people live next door, so we don't have
any basis on which to object to the party

st at us.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

14

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

CHAI RPERSON GRI FFI'S:  Okay. Wwell,

we're getting you a copy. |t does show by the
records that it is tinely filed. | would
agree, M. Cell, that the party request is

from 3359, the adjacent property. Very well.
Comments? Board Menbers, any questions?

Very well. | f there's no
addi ti onal questions or conments on that, |et
me hear any opposition there would be to
establishing the party status in opposition
fromthe adj acent neighbor. 1t is Exhibit No.
21. | know we have reviewed it. The
subst ance of which we wll get into, however,
the basis of which that sets them as
significantly, distinctly or uniquely inpacted
If this was to be approved, | think is very
clear interns of, one, the adjacency of their
property and al so sone of the other elenents
of which are being proposed as a structure on
t hat property, unl ess t here IS any
di sagreenent with that?

VICE CHAIR M LLER: M. Chair nman,

NEAL R. GROSS
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| m ght be junping the gun, but just in case,
| think that she is definitely entitled to
party status. It's just often individuals
cone in and don't under st and t he
responsibilities of party status and we
usually explainit. Oten, thisis very quick
because she is obviously entitled to party
status, but just in case to nake sure she
actually want s to undert ake t hose
responsibilities. Do you want to explain it?

CHAl RPERSON GRI FFI S: Way don't
you?

VICE CHAIR M LLER: "1l explain
it. M. Jackson Evans, is that your nanme? |
just want to say that party status is a higher
| evel of participationin these cases than all
I ndi viduals automatically have. And all
I ndi vidual s automatically can give testinony
wth respect to their concerns and issues in
a case.

When you are a party, then you

also are entitled to cross examne the
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applicant, wtnesses and present w tnesses of
your own. So we just want to --

CHAI RPERSON GRI FFI'S:  What she is
asking i s whet her you wanted to partici pate as
a person and just provide testinony or whet her
you wanted to maintain a party status?

MS. EVANS. Party status.

CHAI RPERSON GRI FFI'S: | ndeed.

VICE CHAIR M LLER. Thank you.

CHAI RPERSON  (RI FFI S: She has
I ndi cated that she wants to continue with her
request for party status. And | et ne hear any
Board Menbers in opposition to establishing
the party in opposition. Not noting any
opposition, we would take it as a consensus to
establish the Jackson Evans, 3359 Martin
Lut her King, Jr. Avenue, S.E., as a party in
opposition to the case. W will call you
forward at the appropriate tine.

M. Cell, why don't we turn to you
for Board presentation of the case.

MR GELL: Thank  you, M.

NEAL R. GROSS
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Chai r man. | was just reviewing this rather
| engthy request for party status, which,
obvi ously, has sone points that will cone up
| ater and unfortunately |'m not prepared for
it. But in any event, we'll put on our case
and deal with it.

Actual ly, Ms. Bail ey has very well
sumred up what we are asking for. It's two
variances. One for side yard and the other
for lot wdth. Curiously, if this were a
dupl ex, one half of a duplex, it would fit
very nicely on the |ot. And there are, in
fact, other duplexes, including, | Dbelieve,
t he one next door.

CHAl RPERSON GRI FFI'S:  What do you
mean by dupl ex?

MR, GELL: In other words, two
houses si de-by-side with a party wall.

CHAl RPERSON CRI FFI S: You nean
sem - det ached?

MR CGELL: Each on a separate |ot.

Hunf

NEAL R. GROSS
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CHAI RPERSON RI FFI S: A sem -
det ached house?

MR, CELL: Sem -detached, right.

CHAI RPERSON  CGRI FFI S: Ri ght .
Ckay.

MR, CGELL: Exactly. But this one
IS between two groups of sem -detached houses
and, therefore, it can't attach to either one
of them And it becones then a lot that
sinply is not usable for anything, except for
use by the neighbor if they wwsh to buy it or
as a residence. And what we have proposed is
a very nice |ooking house that will fit very
well into the neighborhood and would fit on
the ot as well.

| would like to turn now to M.
Merwin who has a statenent he would like to
make.

MR NMERW N: Good norning, M.
Chai rman, Menbers of the Board. My nane is
Jack Merw n. | am a nortgage broker and
devel oper. My conpany, Principality LLC, owns

NEAL R. GROSS
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the subject site and we plan to develop it
with a single-famly house.

The property is located at 3357
Martin Luther King, Jr. Avenue, S.E., in the
R-2 Zone District. This lot is one of the
| ast unbuilt lots on the block and falls a
little shy of being wde enough for
construction under the Code.

The Zoning Regulations require a
m nimum 32 foot width and we have only 25
feet. In addition, to build a house wth a
reasonable width, we need to reduce the side
yard requirenent to 3 feet per side. Qur
first application asked for 2.5 foot side
yards, but after conferring wth the O fice of
Pl anni ng, we redesigned the house to make due
with 3 foot side yards.

That |eaves the house 19 feet
w de, which we think wll be satisfactory.
You should have those new plans before you.
Fortunately, the lot has sufficient area to

build a reasonabl e sized house. Surroundi ng
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this lot are lots that are nearly all the sane
width, so our size lot fits in with the
nei ghbor hood st andar d.

Mor eover, our 3 foot side yards
are simlar to the other houses on the bl ock.
O her side yards vary fromhalf a foot to 4
feet with nost of thembeing |ess than the 3
feet we are proposing. Qur lot is unique in
that it is one of only two uninproved lots in
the area and the other uninproved lot is in
t he sanme ownership as the adjoining |ot.

Mor eover, there is evidence that
t here had been a house on the other | ot at one
tinme, whereas ny |lot has always been vacant.
The width of the ot results in an excepti onal
practical difficulty, since no productive use
can be nade of the property except a single-
famly residential building or as an adj unct
space for one of the neighboring houses.

W have offered the property to
t he adjacent owners for, approximtely, one-

half of the listed price, but have not
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recei ved a response. Building a house onthis
|l ot wll not cause any adverse effects on the
nei ghbor hood, in that all the houses on the
bl ock have narrow si de yards.

Building on the lot wll actually
benefit the nei ghborhood, since vacant lots
have often becone unsightly and an attraction
for dunmping and other illegal activity.

Finally, there wll be no burden
on the existing street parking, since thereis
anple parking at the rear of the lot wth
access froman alley. Thank you for your tine
and I'l1 be happy to answer any questi ons.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nuch. Two points of
clarification. You just stated that you have
made an offer to sell to the adjacent
properties or no?

MR, MERW N: | did send an offer
via fax to the party to ny south, south of the
| ot, 3359.

CHAI RPERSON GRI FFI'S: Ckay.
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MR, MERWN:. Martin Luther King.
CHAI RPERSON Rl FFI S: But you

haven't heard back?

MR MERWN: | have not received
an answer .

CHAl RPERSON GRI FFI S: Ckay. The
other mybe for M. CGell is just for

clarification of the relief sought. There is
sone discrepancy or maybe sone detail that
coul d be addressed under 401.2 and that is if
this was in single ownership in, | think,
Novenber 1957, that it would be allowed at 80
percent of that, which woul d be required under
the | ot occupancy of 401. 3.

And that's what you are saying in
terns of the 32 percent.

MR. MERWN:. That's right.

CHAI RPERSON GRIFFI'S:  So was this
of single ownership that your client has owned
it since 19577

MR GELL: As best as we could

det er m ne, It was indeed under single
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owner shi p.

CHAl RPERSON @RI FFI S: I[t's an
I nteresting reading of that. So what would it
nmean? It wasn't owned by your client in 1957,
correct?

MR GELL: No, that's correct.

CHAl RPERSON @RI FFI S: So what
woul d it nean? What does that provision nean
then? You couldn't have duplicate owners?

MR GELL: If it were --

CHAl RPERSON GRI FFI S: One way to
read it, just to be clear.

MR, CGELL: -- owned by peopl e next
door.

CHAl RPERSON GRI FFI S: One way to
read it isif you owed it from1957 to today,
It's obviously a single ownership of which
t hen you have a | esser requirenent for the | ot
Si ze.

MR CGELL: | don't think they are
referring to the nunber of people who owned

the Ilot. | think they are referring to
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whet her the |lot was owned by the people who
al so owned the ot on either side. That's the
way | read that. In other words, if it was
part of the property of the house next door
and had always for a long tinme been used as
their side yard, no matter how wide it is,
then it probably would not conme within the
exception for the 80 percent.

CHAI RPERSON GRI FFI S: Yes, | see
there is two provisions in that paragraph.
One is establishing that there is a single
ownership as of a date, obviously, prior to
the zoni ng being adopted, the current zoning
In '58. And then the second provision is,
okay, even if it was singly owed in '57, it
cannot i nvoke this aspect of the 80 percent of
the lot area if each of the adjacent
properties are also of the sane ownership.

| think we understand why they
woul d say that, because if you owned all three
or two |ots, you could conbine themto nmake it

nor e conform ng.
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MR, CELL: Right.

CHAI RPERSON CGRI FFI'S:  But it seens
to nme that, first, |'m stunbling over the
first sentence.

MR GELL: | don't have the
sentence in front of me, but if you woul d read
It to nme again, |I'll try to respond.

CHAI RPERSON R FFI S: It says
"Except as provided in 401.3," 401.3 is the
| ot and area requirenents, "in the case of an
uni nproved lot," this is it, "in single
owner shi p on Novenber 1, 1957 that has a w dth
of ot less than the specified in 401.3 for
the District inwhichit is |ocated that does
not adj oi n anot her uni nproved |lot in the sane
owner shi p. "

MR, CELL: Oh, | see. | see.

CHAl RPERSON GRI FFI'S: "A structure
may be erected on the ot if both the | ot area
and the lot width are at | east 80 percent of
the lot area, the width of the |lot specified

in 401.3."
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MR CELL: | understand what you
are saying and I, frankly, don't know what
t hey nean by single ownership or why it would
be in there, except as, you know, it relates
to what cane afterwards, which is that it was
adjoining another |ot owned by the sane
people. | don't know why it should nmake any
difference, unless what they are saying is
that it had been conbined |ater.

CHAI RPERSON GRI FFI'S:  Yes, | don't
know.

MR GELL: And that it had been
two |l ots which were conbined later into one,
those two |lots having been in separate
owner shi ps, but, in fact, this has al ways been
asinglelot. Al thelots on the street are
the sane width, so it's unlikely --

CHAl RPERSON  GRI FFI S: No, I
under st and.

MR, CGELL: -- they were conbi ned
at any tine.

CHAI RPERSON  RI FFI S: But that
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doesn't go to the reading in the regul ati ons.
Any ot her comments fromthe Board? [|'Il note
that the O fice of Planning, why don't we just
junmp to Ofice of Planning in ternms of their
comment on this, because they have addressed
It. And | would have you just introduce
yourself and then we'll get back into your
anal ysis, but if you want to just address that
specific issue?

MR JESI CK: Certainly. Good
norning, M. Chairman and Menbers of the
Board. My nane is Matt Jesick. In relation
to that section of the regulations that you
are referring to, the part of that paragraph
that | focus on nost is near the bottomof the
paragraph where it states "A structure may be
erected on the lot if both the area and w dth
of the ot are at | east 80 percent of the area
and w dth specified under 401.3."

In this case, the area of the |ot
I s greater than 80 percent of the requirenent,

the 4,000 square feet. However, the width is
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| ess than 80 percent of the requirenent.
Therefore, | don't think that paragraph woul d
apply to this |ot.

CHAI RPERSON GRI FFI S: So you're
saying we don't even need to get into the 1957
and who owned it?

MR JESI CK That's ny opinion,
yes.

CHAI RPERSON GRI FFI'S:  Ckay. Now,
we have a third elenent of the single
par agr aph. Excel | ent. Let's dispense with
this very quickly. Coments fromthe Board?
Ms. Monroe?

M5. MONRCE: |'mnot sure | have a
comment. | just want to understand that, M.
Jesick, you're saying because the lot widthis
too small, the lot area isn't 80 percent?
Because it's an or, it's not an and. How are
you reading that? "Has the |lot area or width
of ot less than that specified."

So you think because --

CHAI RPERSON GRIFFI'S:  No, it's an
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and. “A structure may be erected.” He is
saying a matter-of-right devel opnent on this
siteif both the |ot area and width of the | ot
are at |east 80 percent.

M5. MONROE: Where are you reading
at this tinme?

MR JESI CK: Further down in the
par agr aph.

CHAI RPERSON GRI FFI'S:  Furt her down
I n the paragraph.

M5. MONROE: Ckay. Oh, | see.

CHAl RPERSON CRI FFI S: They are
bot h and.

M5. MONRCE: | see.

CHAl RPERSON @RI FFI S: That's why
It's actually a third el enent of this.

M5. MONRCE: Ri ght, right. Yes,
there is alot of ways to interpret this.

CHAI RPERSON CGRI FFI'S:  Ri ght.

M5. MONROE: No questi on.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR GELL: M. Chairman, it does
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say at |east 80 percent.

CHAI RPERSON GRI FFI'S: Um hum

MR CGELL: And it could Dbe
greater.

CHAI RPERSON GRI FFI'S:  Onh, sure.

MR GELL: | nean, at |east neans
It could be greater than 80 percent.

CHAl RPERSON Rl FFI S: Ri ght.
VWll, we need it to be greater than 80
percent.

MS.  MONROCE: Ri ght. Ckay. I
under st and.

CHAlI RPERSON CRI FFI S: Ckay.
Q hers?

MR, CGELL: And being conformng is
al so greater than 80 percent.

CHAl RPERSON GRI FFI S: Conf or m ng
I n what aspect?

MR CGELL: The Ilot area is
conf or m ng.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, CGELL: It's only the ot width
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that's not conformng, but the lot wdth is

not 80 percent, so we need a variance for

t hat .

CHAl RPERSON Rl FFI S: Ri ght,
right. | nmean, | think it packs alot inthis
par agr aph, but obvi ously shows wher e

nonconformng could be a mtter-of-right
devel opnent, which | think i s exactly what you
are going to. And the Ofice of Planning's
position is the fact that if you can't do
matter-of-right, then you have to |l ook at, if
| understand you correctly, what is the relief
that is being sought, if it's not matter-of-
right.

And they have gone to the full
conpliance with 401.3 in terns of what the
relief would be needed for the wi dth, because
It doesn't conply wth that aspect. So the
question then gets up to the fact of really we
don't need to, | don't think, spend nmuch nore
time on this, but the point is whether there

Is relief from the 80 percent requirenent,
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3,200 square feet or is it 4,000 square feet
in terns of the basis of the ownership and in
single ownership in '57.

Addi ti onal comments, perspectives,
anal ysis, a good joke?

VICE CHAIR M LLER: No, | think
this is sonething that we can give further
thought to, but was your point that it's
whet her or not this provision is applicable
based on what that neans in single ownership
on Novenber 1, 1957 or whet her that neans that
the sane entity has owned it or whether it has
al ways been in single ownership?

CHAI RPERSON CGRI FFI'S:  Ri ght.

VICE CHAIR MLLER Correct?
Ckay.

CHAl RPERSON R FFI S: Yes. I
don't think it makes any difference. For the
Zoni ng Regul ations to --

VICE CHAIR M LLER  Yes.

CHAI RPERSON GRI FFI S: -- address

whet her two people own it or one person owned
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It seens to be neaningless. Wen | read that,
| would imagine 401.2 is a protection of an
owned piece of property. In '58, the Zoning
District was laid in and rendered it
nonconpli ant based on its size of a site and
they -- as our Zoni ng Regul ati ons do i n al nost
every single case, it addresses sonehow if
there was sonething in existence that becane
not allowable and nonconform ng when we
adopt ed our regul ati ons.

So that provision 401.2, to ne, on
the first reading for this particul ar specific
case, | see that as being able to be invoked
If this was of the sane ownership, single
ownership today as it was on Novenber 1, 1957.
O herwi se what does single and what does
ownership have to dowithit or it could go to
M. Cell's point, which | think he was pushi ng
it to say no, what it neans is that this was
I n exi stence back then.

That it wasn't subdivided sone

other way and created after '57, therefore,
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creating a nonconformty, which I'Il let M.
Gell just talk about it if | get it correctly,
but that to ne becones nore problemtic,
because |'mnot sure we could -- I"mnot sure
a subdivision would be allowed if it actually
created a nonconform ng piece of property.
But go ahead.

VICE CHAIR M LLER No, | was just
| ooki ng at the next regul ati on, because | was
thinking then that single ownership would
probably nean not also owning another
adj oining property, but that's addressed in
the next reqgqulation, so | don't know.

CHAI RPERSON GRI FFI S: O in the
next sentence in that section. Yes, that's an
I nteresting point.

VICE CHAIR M LLER Because |
think single ownership, | don't know, after
tinme ownership is going to change since '57
and it is still, to nme, just reading, just off
the cuff looking at it, tone, it would still

continue as long as it was only owned by one
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owner that one piece of property.

CHAI RPERSON CGRI FFI'S:  Ri ght.

VICE CHAIR M LLER Not next to
anot her one.

M5. MONROCE: M. Chairman, could |
just say one thing quickly on this? Because
the very last clause of 401.2 says that the
structure nust conply wth all of the
provisions of this title, | don't think 401.2
applies at all. | tend to agree with OP. And
| think if there is a variance, it would be
fromthe 4,000 fromthe 401. 3.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. MONROE: And that's the way it

CHAI RPERSON GRI FFI S: Addi ti onal
comrents on that? Anyone hold a different
position? M. Gell, do you want to address
t hat ?

MR GELL: I would say if M.
Monroe is right, then we would ask that this

be considered a variance from the 40 feet.
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And | think we al so woul d t hen be nonconpl i ant
Wi th respect to the | ot area.

CHAI RPERSON GRI FFI'S: Ri ght.

MR, CELL: So we woul d seek that
vari ance as well.

CHAI RPERSON GRI FFI S: Ckay. Ms.
Jackson Evans, do you have a position on this?
It's a fairly detailed analysis of the
regul ations. |If you're going to address the
Board, you have to be on a m ke, so you would
have to cone forward and introduce yourself.
There is no reason, but, of course, | am
obligated to give you an opportunity to
address this as this i s one of the maj or bases

of the case.

MS. EVANS: Good norning, M.
Chai r man.

CHAI RPERSON  GRI FFI S: Touch the
base of that. There is a button. Perfect.

If you state your nane and address for the
record, it would be great.

MS. EVANS: M/ nane is divia
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Jackson Evans. | live at 3359 Martin Luther
King, Jr. Avenue, S.E., D.C 20034. And | am
the -- | own the adjacent property to 3357,
obvi ously. | guess the thing | want to be
clear on, | think the only place where |I' mnot
quite sure, they are basing their request for
a variance on the 30 foot wide lot, but I see
R-2, in like current day, 4,000 square feet
and a 40 foot requirenent.

So I n ny | ooki ng at t he
regul ation, it appears that the only variance
would be that whether or not if they had
sonething that was 32 feet wde, not
necessarily 25 feet wde. So |'mnot quite
sure what the current standard that we're
tal king about is right now, specifically in
401.3 on m ni mum | ot di nensi ons.

CHAl RPERSON @RI FFI S: Ri ght . I
guess | don't understand your question. Wat
s it?

M5. EVANS: So | guess the bottom

-- | guess ny concern is if the mninmm
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standard that they would be held to is 32 feet
and they are only tal ki ng about a 25 foot |ot,
then if they don't neet the m ni num st andard,
then | would be opposed to the variance just

based on those grounds.

CHAI RPERSON  GRI FFI S: Ckay.
Anyone want to address that? | think |
under stand your question. | think we wll get

to even nore so the substance of the answers
of that question.

M5. EVANS: (Ckay, okay.

CHAl RPERSON GRI FFI S: But what |
think we're actually trying to establish is
what is the requirenent of |lot size and | ot
wi dt h.

M5. EVANS: (Ckay.

CHAI RPERSON Rl FFI S: For a
conf or m ng. So if it was |ooking at fresh,
what is the area and restrictions? Ofice of
Planning is indicating that they viewthis as,
in the R-4 Zone, 4,000 square foot is the

m ni num | ot ar ea.
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M5. EVANS: Um hum

CHAI RPERSON Rl FFI S: And the
di mrension of wdth would be 40 feet. Let's
hear comments on that.

MR, CGELL: M. Chairman, | would
just point out that that if one | ooks at the
regul atory schene of the Zoni ng Commi ssi on and
the BZA, it seens to ne these provisions
originally were put in place in order for the
BZA to look at an individual situation, an
I ndi vi dual block or area and see whether the
regul ations really nake sense given the
context or whether relief can be granted,
because after all there is underlying all of
this a desire not to deprive peopl e of the use
of their property.

And so the BZA, | woul d argue, was
set up in order to enable people to use their
property, evenif theright to use it had been
taken away by regulation. But they can | ook
at it in the context and determ ne whether it

woul d have an undue ef f ect on t he
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nei ghbor hood.

It seens to ne here what you have
I s perhaps -- and then, of course, the other
exception was brought in, because they
probably had so many cases in which there were
32 foot wwde lots or 80 percent at |east and
deci ded to reduce the anobunt of work that the
Board would have to wundergo under those
ci rcunst ances.

But here you have a situation
where all of these houses were devel oped
really on the sane sized |ots. | say all,
nearly all on the sanme size lots. And this
| ast one was not developed in tinme, that is
before '58, before the regulations cane in.

The consi deration of whether it is
goi ng to have an undue effect, negative effect
on the nei ghborhood, it seens to ne, is where
we t hink we nade a reasonably strong case and
that, therefore, the schene really ought to
lead to a conclusion that this is a

perm ssi bl e vari ance.
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CHAI RPERSON RI FFI S: Wl |, I
don't disagree that it's a permssible
vari ance. It's just what is the variance?
This is where | think it would be appropriate
to nove ahead with one under expedition, but
al so just reading of 401.2 and that would be
toinclude lot wdth and | ot area vari ances in
this application as well as the side yard as
has been adverti sed.

| think it doesn't change t he base
facts and material facts in this case. W,
obvi ously, have the dinensions that we have
set forth. However, | don't see that the
argunent is made for the 401.2 to be invoked
to renove one of those elenments of relief.
And so | think it woul d be appropriate to nove
forward in that fashion. Do | hear comments
ot herw se?

VICE CHAIR M LLER So you're
saying that 401 applies. |Is that correct?

CHAl RPERSON GRI FFI S: " m sayi ng

it does not.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

42

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

VICE CHAIR MLLER You do?
Because, | nean, when | | ook at 401 --

CHAl RPERSON @RI FFI S: 401. 2 does
not apply.

VICE CHAIR M LLER:  Ckay.

CHAI RPERSON CGRI FFI'S:  401. 3 does.

VICE CHAIR M LLER: And 401.1?

CHAI RPERSON (RIFFI'S:  401.1 isn't
even part of what we are doi ng.

VICE CHAIR M LLER: Ckay. Vel |,
we were looking at it before. I nmean, it
seens to nme, when | read that as part of the
regul ations, it fits.

CHAl RPERSON (Rl FFI'S: 401. 17

VICE CHAIR M LLER Yes. That it
was built before 1958.

CHAl RPERSON  (RI FFI S That's
tal ki ng about enl argenent or repl acenent of a
new bui | di ng.

VICE CHAIR MLLER l'"m sorry.
' m1looking at the wong one. kay.

CHAI RPERSON CRI FFI'S:  Yes, 401. 2.
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VICE CHAIR M LLER:  401. 2.

CHAI RPERSON CGRI FFI'S:  Ri ght.

VICE CHAIR M LLER  Ckay. 401.2.
And then you go to the chart in 401. 3.

CHAI RPERSON CGRI FFI'S:  Ri ght.

VICE CHAIR M LLER  Ckay. | think
that's it.

M5. MONRCE: This one here.

CHAI RPERSON GRI FFI'S: Wiat | see
Inthe reading of the 401.2 in this particul ar
case is that | would -- | amnore inclined to
agree with the analysis of the Ofice of
Pl anni ng, which is saying, |look, it doesn't
neet all the provisions of 401.2 in order to
essentially exenpt relief request for |esser
of the | ot area width, but then not of the | ot
ar ea.

So that we go just directly to
401. 3, which would require for a non-sem -
detached in an R-2 all the structures of 4,000
and 40 foot dinension. Again, the relief is

still a variance.
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VICE CHAIR M LLER R ght.

CHAI RPERSON @RI FFI S: The base
material facts are the sane. The site, the
area in existence is the sane. So | think
it's appropriate to nove forward on that,

unl ess there is great opposition in doing so.

Ckay. Then we'll take it as a consensus of
the Board that we'll nove ahead in that
f ashi on.

So what we are doing, of course,
Is they are about to present their case
presentation for the variances, for the side
yard, lot wdth and |l ot area. So you guys can
make yourself confortable again. W' Il have
them present their case and then we'll call
you back up and appreci ate your input on that.
M. Cell, why don't we turn it over to you.

MR CGELL: M. Merwn conpleted
his statenent. | think we showed in our
written subm ssion that we neet the uni queness
test. This is the only lot that is in single

ownership and not adjoining a lot that's in
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the sanme ownership. And that the practical
difficulty is sinply that he can't do anyt hi ng
with the I ot, except sell it and he has tried
to do that.

None of the nei ghbors want to buy
It or build a single-famly house. O herw se,
he is deprived of all reasonabl e benefit from
the ot and we think that neets the test of a
practical difficulty.

Il won't go into the issue of
whether thisis -- the exenptions from32 feet
or fromthe 40. | think it is satisfactory
that the Board consider this as a variance to
enable this, but as | read 32, it seened to
me, and | read that provision, that one could
look at it as sinply a variance from the
provi sion that says you can do it if you neet
t hese other exceptions. But | don't need to
press that point.

CHAI RPERSON GRIFFI'S: It's a | egal
argunent, huh? So you are saying that a

variance from 401.2, rather than a vari ance
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from 401. 3?

MR CELL: Again, |I'm sorry, |
don't have it in front of ne.

CHAI RPERSON Rl FFI S: Ch, I'm
sorry. Right. | think I understand what you
are sayi ng.

MR GELL: Al right. In any
event, | think our case is submtted and
perhaps further information wll cone out
t hrough questions and answers, but we're
sati sfi ed.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nmuch. Let ne just be clear on
your testinony, in your witten subm ssion,
you have indicated that no conform ng use or
structure could be built on this w thout sone
sort of relief fromthe regulations. |s that
correct?

MR, CELL: Yes, that is.

CHAl RPERSON GRI FFI S: Ckay. Any
ot her guesti ons from t he Boar d,

clarifications? M. Mller?
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VICE CHAIR MLLER M. Merw n?

MR, MERWN: Yes.

VICE CHAIR M LLER Yes. | wanted
to ask you when you purchased the property.

MR. VERW N: Appr oxi mat el vy,
Sept enber of 2006.

VICE CHAIR M LLER: Ckay. And |
just want to explore a little bit the issue
about the neighbor being the right of first
refusal or the opportunity to buy the
property. When you purchased the property,
was it offered to Ms. Jackson Evans as wel|?
| ask this because she raises it in her party
status application.

MR. MERWN:. Yes, | have no first
hand i nformati on about that. | sent the -- ny
understanding is the property was owned si nce
1920 sonmething by a famly naned Porter and
the nother of the famly died, is deceased,
and the son -- | sent hima letter and he
agreed to sell the property to ne. |f he had

made any other contacts with anyone else, |
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don't know personally whether he did or did
not .

VICE CHAIR M LLER And then you
said that you offered the property to M.
Evans by a fax?

MR MERWN:. Well, we had had --
Ms. Evans and M. Evans and | have had a
di scussion in Novenber about ny possibly
selling the property to them and | believe
about three weeks ago | sent thema fax offer
to sell the property, approximtely, three
weeks ago. | may have a copy of it in here if
you woul d li ke the date of the contract. But
that's correct.

VI CE CHAIR M LLER Okay. And you
didn't receive any response? |Is that what
your testinony is?

MR MERWN: Yes.

VICE CHAIR M LLER Ckay. For
hal f the price that you paid for it? |Is that
correct?

MR MERW N: well, if I can --
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this may be the offer. | believe | offered it
to themfor about $32, 000 or $33, 000 and | had
the property listed with a real estate agent

currently for $75,000, so that's what | neant

by that.

VICE CHAIR M LLER: Ckay. Thank
you.

CHAl RPERSON GRI FFI S: Any ot her
guestions, clarifications? Very well. | f

there's nothing further for the case in chief,
we'll turnit over to the party in opposition.
Ms. Evans, any cross exam nation? Do you have
any questions of the testinony of the
applicant that you have heard or in their
witten subm ssion?

MR CELL: Excuse neE, M.
Chai r man?

CHAI RPERSON CRI FFI'S:  Yes?

MR, CGELL: Wile they are com ng
up, there is one nore point that | made in the
letter.

CHAI RPERSON CGRI FFI'S:  Sure.
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MR. CELL: The pr eheari ng
statenent which we didn't nention just now and
that was the O fice of Planning was concer ned
about the w ndows on the sides of the house
and asked us to redesign if, in fact, those
w ndows were opposite windows to any of the
ot her houses.

M. Mrwin did get the architect
to redesign, so that those wi ndows woul d not
be opposite those other wi ndows and that was
t he other condition that he had asked for and
we were happy to conply.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, GELL: Thank you.

CHAI RPERSON GRI FFI'S: So you have
renoved all of thenf There |ooks to be about
four wi ndows.

MR CELL: W didn't renove
w ndows, but we --

CHAI RPERSON GRI FFI'S:  Reposi ti oned
t henf?

MR, CELL: -- repositioned themso
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they wouldn't --

CHAl RPERSON (Rl FFI'S: | see.

MR GELL: -- look directly into
t he ones next door.

CHAl RPERSON  GRI FFI S: Got cha.
Excel lent. Ckay. Cross?

MS. EVANS: A question for M.
Merwi n. Wen did you becone aware that this--
the status of the lot was considered to be
non- bui | dabl e?

CHAl RPERSON @RI FFI S: Coul d you

just turn the mcrophone on for him M. Gell?

MR. MERW N: Vel |, prior to
purchase of the property, | did as much
research on it as | could. As far as if
you' re asking mne did |l -- | believed all al ong

that the property should be buil dable. That
has been ny theory i n purchasing the property.

M5. EVANS: Okay. But what | want
to be clear on is that you were aware of the
status of the property when you purchased it

fromM. Porter, right?
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MR MERWN:. That it would require
a vari ance.

M5. EVANS: Right.

MR MERWN:. That we're seeking a
variance, that's correct.

MS. EVANS: Ckay. And the next
question with regard to your offer to sell the
property to us, I beli eve our first
conversation about it was in October and after
having not heard from you for roughly two
nont hs, al nost three nonths, | requested that
I nformati on. | believe you faxed it to ne
sonetinme after Christmas and pretty nuch gave

us four days to respond.

CHAl RPERSON @RI FFI S: s that a
questi on?

M5. EVANS: Is that true?

MR,  MERW N: Un vyes, that 1is
true.

M5. EVANS: Ckay. Do you know
what the assessed value of that | ot was when
you bought it?
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CHAI RPERSON CRI FFI'S:  |' mnot sure
what pertinence it has to the variance case.

MR MERWN. | don't know.

M5. EVANS: Oh, maybe not.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. EVANS: Ckay. Al right. I
guess it goes nore to the value of the
property. And what did you pay for the
property, for that | ot when you purchased it?

MR MERW N The purchase price
was $20, 000.

M5. EVANS: Ckay. And | believe
in our first conversation, if | renmenber it,
you had agreed to sell it for roughly 5
percent over your purchase cost.

MR, MERW N Well, the way |
recall the conversation, | didn't want to take
a loss on the property and | believe that |
woul d have said that | would like to nake a
small profit, which would include other costs
that | have incurred since purchase of the

property, architectural fees, attorney fees
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and various ot her things, rather than just the
base purchase price itself, which would result
in a significant | oss.

M5. EVANS: Ckay. | think that's
It for right now

CHAI RPERSON GRI FFI S: Excel | ent.
Thanks very nuch. Let's nove ahead then to
the Ofice of Planning's full report and
anal ysi s.

MR. JESI CK: Thank you again, M.
Chai rman, Menbers of the Board. Agai n, ny
name is Matt Jesick. [I'll keep this brief.
The O fice of Planning does believe that the
applicant has net the three part vari ance test
to be granted the variance for ot width, side
yard and | ot area.

The property is unique in that it
Is very narrow and the hardship would be if
t he variance was not granted, it woul d be very
difficult to build a viable use on the
property. Wth the 8 foot side yards on both

sides of the property, the structure that
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woul d be built would be only 9 feet w de and
certainly not in character, not in keeping
with the character of the comrunity and not
really a viable dwelling.

Al so, the Conprehensive Pl an
encourages in-fill devel opnent, including the
Ward 8 el enent, whi ch encourages the
devel opnent of vacant properties.

In our review of the case, we did
have two concerns that the applicant
mentioned. One was the width of the side yard
that was proposed originally, which was 2.5
feet. In keeping with prior cases, we asked
the applicant to match what was done in
simlar cases, which is have a side yard of 3
feet. This all ows enough roomfor mai ntenance
of the side yard, if you needed to get a
| adder in there or a | awn nower or sone ot her
mai nt enance concern.

Qur second issue was the issue of
privacy, which the applicant nentioned. And

we asked t he applicant to rel ocate wi ndows, so
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that they are not opposite the wi ndows on the
adj acent properties and we asked that these
two i ssues be nmade conditions of the approval.
And | believe the applicant has already
subm tted new draw ngs show ng a new w dt h of
the side yard, but we just wanted to be sure
that these itens are taken i nto consi deration.

And the only thing | was going to
mention in addition, which the Board has
al ready covered thoroughly, is that we do
believerelief isrequired for the mnimal | ot
area. |'ll be happy to take any questi ons.

CHAI RPERSON GRI FFI S: Excel | ent.
Thank you very much. Are there questions from
t he Board? Yes?

VICE CHAIR M LLER M. Jesick, if
the neighbor were willing to purchase the
vacant property, would that change vyour
anal ysis of the variance?

MR JESI CK: No, our analysis is
not based on the ownership of the property.

It's just based on the proposal that has been
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submtted by the current property owner.
VICE CHAIR M LLER The 3 feet
m ni nrum between the house and the property
line, is that a standard that OP finds is
m ni num accept abl e across the board or just in
this -- in the context of this nei ghborhood?
MR JESICK: Well, of course, each
case we | ook at on a case-by-case basis. But
in simlar cases where we have had these
extrenely narrow lots, | think we have taken

3 feet as a m ninumfor nmai ntenance purposes,

li ke I nmentioned. So, yes, | guess that would
be yes. And unwitten standard for these
cases.

VICE CHAIR M LLER: Ckay. Because
that's the amount of space that allows
mai ntenance to get in and out, etcetera.
kay. And then | think ny | ast questionis if
the property were |l eft vacant, woul d that al so
be in character with the nei ghbor hood?

MR JESI CK VWll, certainly it

has been a vacant lot for its entire history,
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so, you know, | think the neighborhood has
grown up with it as a vacant |ot, but we don't
feel that the construction of a hone on that
property would detract fromthe character of
t he nei ghborhood. It would be in keeping with
t he character.

VICE CHAIR M LLER. Thank you.

CHAl RPERSON GRI FFI S: Any ot her
questions of the Board?

BOARD MEMBER ETHERLY: Yes, M.
Chai rman, very quickly.

CHAI RPERSON GRI FFI'S: M. Etherly?

BOARD MEMBER ETHERLY: M. Jesi ck,
t hank you very nuch for your report. As ny
col | eagues know, | never m ss an opportunity
to chine in with a question concerning any
property that is near ny bel oved hi gh school,
Ball ou Senior H gh School, but that has
nothing to do with the record or the case in
front of us, but | just wanted to throw that
at you.

Let nme ask, if | could, very
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qui ckly the issue of the side yard. As you
I ndi cated, you took a |ook at data that was
provi ded by the applicant and | believe it is
represented on what 1is page 3 of the
applicant's subm ssion at Exhibit No. 4, which
di scusses a couple of the side yard widths, if
you will, for a nunber of properties along
that 3300 Block of Martin Luther King, Jr.
Avenue. So I'll give you a nonent, if you
could, to get to that page perhaps.

Again, it's at page 3, for the
benefit of ny colleagues, at Exhibit No. 4.
What |' mcurious about is or | should say what
concerns ne perhaps is, of course, | think
probably the crux of this case, and that is
their side yard that's going to be in place if
this -- should this application be approved.

Wth respect to the side yards
that are indicated there, based on vyour
assessnent of the properties, are all of these
side yards that are indicated, are they

single-famly residences or do sone of these
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side yards also involve properties that are
multi-famly units or multi-unit dwellings?

MR JESI CK There is no multi-
famly units on the block. There are sem -
detached units. And | would al so note that
the dinensions that are listed are actual ly --
| believe the way the applicant has submtted
this, they are actually the di stances between
the hones. They are not actually the
measur enent of the side yard.

BOARD MEMBER ETHERLY: The side
yard. Ckay. So just straight distance
bet ween the hones thensel ves?

MR JESI CK Ri ght, right. But
there is a mx of single-famly attached and
detached. Sorry, single-famly detached and
sem -det ached on the bl ock.

BOARD MEMBER ETHERLY: Ckay. And
W th respect to the i ssue of the wi ndows bei ng
set off, angled if you wll, again should the
application be acted upon favorably, is it

your sense that that would help to elimnate
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a privacy consideration or is that sinply a
nove towards, shall we say, mtigating sone of
the privacy concerns that the Ofice of
Pl anni ng woul d have?

MR JESICK: Well, certainly when
homes are this close and there is no sort of
physical barriers, such as a fence or
| andscapi ng, there may always be privacy
concerns. But | think this goes towards
mtigating that concern, so you're not | ooking
directly into your neighbor's kitchen or
living room or whatever. You are actually
| ooking at the wall of the adjacent house.

BOARD MEMBER ETHERLY: An then
finally, wth respect to, as you indicated in
your report, there were no other concerns or
reports provided by other District agencies,
so perhaps |'m just |ooking maybe for sone
anecdotal response wth regard to this
particular question, if there is any.

Wth respect to the issue of fire

safety, as you indicated, leaving a 3 foot
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side yard does help to facilitate certain
t hi ngs, such as mai nt enance, grass cutting and
what have you. Has there been any experience,
anecdotal |l y perhaps, broadly speaking on the
Ofice of Planning's part with respect to
whet her or not that side yard al so rai ses any
| ssues or does not raise any issues around
fire safety?

MR, JESI CK: You know, certainly I
have thought of fire safety when | was doi ng
nmy anal ysis. W did not receive comments from
any ot her agencies, including --

BOARD MEMBER ETHERLY: Fire and
emer gency.

MR, JESICK: Yes, fire and safety.

BOARD MEMBER ETHERLY: Ckay.

MR, JESICK: But | think approval
of this application would not preclude the
applicant fromneeting all Fire Codes as they
go towards construction.

BOARD MEMBER ETHERLY: Ckay.

Thank you. Thank you, M. Chair.
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CHAI RPERSON GRI FFI S: Excel | ent.
Thank you. Any other questions from the
Boar d? M. Gell, do you have any cross
exam nation of the Ofice of Planning?

MR GELL: No, we don't.

CHAl RPERSON CRI FFI S: Does the
party in opposition have any cross questions
of the Ofice of Planning?

MS. EVANS: No.

CHAI RPERSON GRI FFI S: Excel | ent .
Thank you all very nuch then. | don't have
any ot her Governnent reports attendant to this
application, wunless the applicant and the
parties are aware of any. W can nove ahead
to the ANC. Is ANC-8C present? |s the ANC
present? Very well.

| don't have record of a report in
the file, unless the applicant is aware of the
ANC report or the party in opposition?

M5. EVANS: The ANC did vote in
opposi tion. | was to understand that the

report shoul d have been forwarded here.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

64

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

CHAI RPERSON GRI FFI S: Do we have

anyt hi ng? | don't show anything in ny
records.

BOARD MEMBER ETHERLY: | haven't
seen anything in ny record, M. Chair. | wll

note that the party in opposition did

I ndi cate, as she is testifying, inher witten

subm ttal that there was, she believed, action

on the part of the ANC in Decenber, was it?
M5. EVANS: Cctober.

BOARD MEMBER ETHERLY: I n Cctober

of 2006.

M5. EVANS. [In Cctober, yes.

CHAl RPERSON GRI FFI'S: Okay. Very
well. Well, not having that in the record,

we, obviously, can't call them forward to
present it. Let us nove ahead then. M.
MIler?

VICE CHAIR M LLER | just wanted
to ask did you, Ms. Evans, ever see a witten
report fromthe ANC?

M5. EVANS: No, | attended the
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meet i ng.

VICE CHAIR M LLER: You attended a
nmeeting and they voted on it?

M5. EVANS: Yes. Yes, M. Merwn
was there al so.

VICE CHAIR M LLER: Ckay. Thank
you.

CHAl RPERSON GRI FFI'S:  Good. kay.
If there is nothing else, let ne turn it over
to the party in opposition for t he
presentation of their case.

M5. EVANS: Okay. Forgive ne, I'm
-- you may al ready have what |'mgoing to read
from so | am the property owner of the
adj oi ni ng property, 3359 Martin Luther King,
Jr. Avenue, Lot 13, Square 6004. The petition
of the current owner of 3357 Martin Luther
King, Jr. Avenue seeks a variance to build a
house on that |ot.

The petitioner recently purchased
the property as an investnent, not as one

desi rous of becom ng a nenber of the Congress
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Hei ghts community in which we reside. He, in
fact, seeks a variance in order to nake a
tenable sales pitch to any potential buyer.
However, wunder the DCMR section 401.2, "A
structure nmay be erected on both the lot if"
-- I'msorry. "Onthelot if both the | ot and
area wdth of the lot are at | east 80 feet or
80 percent of the ot area and the w dth of
| ot specified under the section 401.3 that is
specified area for the R-2 Zone and structure
is 40 feet."

CHAl RPERSON GRI FFI S: Good. Wy
don't -- we do have that in witing.

M5. EVANS: (Ckay.

CHAl RPERSON GRI FFI S: You put it
in and it's regulations. Wy don't we just
get directly to why you believe that hasn't
met the test for the variance. For instance,
why this property is not unique.

M5. EVANS: | nean, okay. | nean,
| don't know. It is unique, | suppose, wth

regard to the wwdth and the length. But |I'm
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not quite sure that | can address that
speci fically.

CHAI RPERSON CGRI FFI'S:  Ckay. Well,
| just --

MS. EVANS: | just -- building on
that lot in that close proximty, | believe,
Is detrinmental to our well-Dbeing. As it
stands right now, our hone at the end -- at
the rear of our lot, we have a garage. And
w t hout at | east 8 feet in between our houses,
nmy house i s, approxi mately, 100 years old and
It would pose great difficulty accessing our
hone.

The doors are narrow. Anyt hi ng
that we do, pretty nmuch has to be custom nade
and we -- nost things we take in, we take in
t hrough the rear of the house, because of the
garage and the -- there is, approximtely, a
5 foot hill at the back of the house and it's
| npossible to take anything of any size or
wi dth up those steps to -- into the house.

And right now, we use this. We

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

have to access -- take everything around the
side, fromthe front to the side of the house
to gai n access through the back. |If you start
-- the really narrow space in between the
houses. W're going to be | andl ocked. And we
probably would be forced to tear down our
whol e garage and land -- and excavate the
whol e rear of the house just to have access to
the rear of our house.

CHAl RPERSON GRI FFI S: So you get
access now by goi ng on the adjacent property?

M5. EVANS: Well, we can still go
on our -- it's a wal kway that goes around our
house, but we have enough space to nobve in
bet ween the two spaces. Anything like if you
start getting into areally narrowspace, |ike
exists on the other side of our house, it's
just an inpossible space to get things in
bet ween. So that was also a nmajor
consideration as far as being able to access
our property. And it would be | andl ocked.

I'"'m not sure you could get
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ener gency equi pnent in between those spaces,
but what | hear today, they also -- but not
even | ooking, | personally am not | ooking at
the sanme plans that apparently M. Merwin is
t al ki ng about now.

CHAI RPERSON CGRI FFI S: Ckay.
Anyt hi ng el se?

MS. EVANS: Um hum Al right.
The other thing, he seeks to sell the |ot
based on plans for construction of a three
story lot. Qur concern, too, 1is that
excavation at that point is potentially very
destabilizing and damaging to our hone. You
know, nost of the houses along -- well, at
| east ny house and the house to ny inmediate
right, those houses were built prior to 1957
and we just don't believe that they wll
tolerate that degree of ground novenent in
that close proximty.

There have been other types of
excavation that went on in our neighborhood

not next door to our house and it caused
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cracks in our walls. And we see it as a
quality of life issue.

And another concern is houses
built that close, | know that houses such as
the row houses and such have firewalls in
between them | know our house doesn't have
afirewall. 1'mnot sure what the plan woul d
be for another house, any other house built
that close to us.

We have had difficulty wth people
when peopl e have been trying to do work on our
house, especially on the far -- on the other
side. It's about 3.5 feet between our house
and the adjacent house and they have
difficulty wthtilting|ladders. Those houses
are relatively high. They have difficulty
tilting -- wwth the ladder tilt. They cannot
do scaffolding in there, because it's too
tight for themto work in that confined area.

That is a major concern for us. |
believe in | ooki ng even at sonme of the listing

of the special exceptions, this particular
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structure doesn't fall under the special
exceptions listed under 301 -- 3104.1 and we
are -- | find that to be of a concern.

O her than that, we consider that
it wll be an adverse -- it will adversely --
the building will be -- adversely effect us.
Not only our famly but the nei ghborhood in
general has -- and the nei ghborhood advi sory,
they have all voted against this structure
bei ng pl aced there just because of the tight
access. And they feel that it would be out of
character wth the nei ghborhood.

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. EVANS: Ch, and | guess the
final thing. | realize that M. Merwn did
purchase the property, but we were not given

right of first refusal from the original

property owner. And as far as that is
concerned, the, | guess, actual owner -- I'm
not sure what happened to them | know that
their son sold the property. But we were

famliar with the owner prior to that.
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W were under the understanding
that at sonme point they would sell that
property to us and we were unaware that the
property had even been sold at that point in
time until M. Merwin sent a letter saying
what his plans were with regard to the Iot.
| think that's it.

CHAl RPERSON R FFI S: Excel | ent .
Ckay.

MS.  EVANS: Ch, and one final
thing is that we have been at that |ocation
for like 17 years and we have continuously
cl eaned and taken care of that ot since we
have been there.

CHAI RPERSON GRIFFI'S: Al right.

V. EVANS: Because we had
anticipated at sone point the owner, who had
originally said that they were using it for
i ke, you know, tax purposes in their business
or whatever, that at sone point they would
sell us that |ot.

CHAI RPERSON @RI FFI S: Ckay. I
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appreci ate you bringing that to your attention
and just for clarification, | don't think we
have any jurisdiction. In fact, |'m pretty

clear on the fact --

M5. EVANS: Ri ght . | under st and
that. | understand.
CHAI RPERSON  GRI FFI S: --  of

establ i shing whether there was any right of
first refusal.

M5. EVANS: (Ckay.

CHAl RPERSON  CGRI FFI S: For a
purchase of an adjacent property owner to an
exi sting adjacent |ot. | understand your
concern. Your point is well nmade here. But
| don't want to raise expectations that we
w I | even be addressing that in any substance
or form Qur jurisdiction wuld clearly stop
at the property |ine and woul dn't go i nto when
or how purchasi ng had taken pl ace.

Let ne get to a couple of quick
t hi ngs t hough of substance for us. The other

piece, actually Ofice of Planning made a
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great statenent today in this hearing. The
fact that if this was to proceed successfully
and a variance was granted, it would not in
any way change the requirenent of which the
bui | ding and structure would have to conply
wi th Buil di ng Codes.

So you talked about the fire
separation distance and also the fire rating
of your exterior walls. That woul d have to be
conplied with in ternms of the Building Code
that is prevalent for today and that woul dn't
be i npacted here at all.

My concern is the plans. You
I ndi cated that you don't have the plans that
you believe that we are | ooking at now.

M5. EVANS: No, they sound -- they
| ook -- the sound different.

CHAI RPERSON GRI FFI'S:  How do t hey
sound different?

M5. EVANS: The structure of the
W ndows.

CHAI RPERSON  CRI FFI S: Oh, the
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changi ng of the |ocation of the w ndows?

M5. EVANS: The -- right.

CHAI RPERSON CGRI FFI'S:  And t he si de
yar ds?

M5.  EVANS: As far as the
basenent .

CHAI RPERSON CRIFFI'S:  Yes, that's
have them Do we have those?

MR MERWN:. If | may?

CHAl RPERSON GRI FFI'S: Yes.

MR. MERWN:. | gave the plans that
Ms. Jackson Evans has to her at the concl usion
of the ANC neeting several nonths ago, so
those are the plans that she is |ooking at,
but when the O fice of Planning conmunicated
their concerns, we did revise the plans.

CHAI RPERSON GRI FFI'S:  That's fi ne.
| want to nmake sure she has the revised pl ans.

MR,  MERW N: The Board has the
revi sed pl ans.

CHAI RPERSON GRIFFI'S: I n front of

her. And | also want to make sure we do. Do
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we have those, M. Gell?

MR, GELL: Those were delivered,
yes, about two weeks ago.

CHAI RPERSON GRI FFI S: Al right.
W'l |l make sure we have them also. Thirdly,
maybe, fourthly, 1'm not sure, you have
i ndicated that in your witten statenent and
today you said nunerous tines that you woul d
| andl ock your property. Landl ock neans there
IS no access. So are you saying that if this
was constructed, you wouldn't have access to

the street or the alley?

MS.  EVANS: Not the -- to the
rear. W have a gate that goes out to the
rear of the property, but it's about -- the

steps are like 5 feet they go up. You have a
phot ograph of the rear of 55 -- 3357, but
actually that's the adjacent |ot, that's 3355.
CHAI RPERSON CGRI FFI'S:  Ckay.
M5. EVANS: 3357 and 3359, the
all eyway, there is an enbanknment and it's

about -- the enbanknent i s about nmaybe 5 feet.
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About 5 feet high, solet's say if | have to--
i f | have anything, a refrigerator, anything
delivered, it could not fit through that
access.

CHAI RPERSON GRI FFI'S:  And so what
woul d you do? How would you get it into the
house?

M5. EVANS: | don't know. | said
-- | nean --

CHAl RPERSON GRI FFI S: No, right
now, what woul d you do?

M5. EVANS: |'mjust saying to the
rear -- right now?

CHAl RPERSON GRI FFI'S:  Yes.

M5. EVANS: W could go along the
side of the house, we can get it in there.

CHAI RPERSON GRI FFI'S:  So woul d you
stay on your property or you would have to
access the adjacent property?

M5. EVANS: Well, | nean, sure if
| -- we can stay on the property, but | don't

knowif you're pulling a truck al ong that way,
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then | don't know. You don't have anything to

rub up agai nst.

CHAl RPERSON @RI FFI S I see.
Ckay.

V. EVANS: I mean, that's
currently. If it's -- if you have 8 feet in

bet ween the houses, then it's not a problem

CHAl RPERSON GRI FFI S: Ckay. I
understand. O her questions, comments?

VICE CHAIR M LLER: Coul d you tel
me t he di stance between the si de of your house
and the property line next to the adjacent
property?

M5. EVANS: | think it's like 2.5
feet.

VICE CHAIR M LLER  Ckay. And on
t he other side, how nmuch do you have?

M5. EVANS: 3.5.

VICE CHAIR M LLER: Ckay. Thank
you.

CHAl RPERSON GRI FFI S: Any ot her

questi ons?
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BOARD MEMBER ETHERLY: Yes, M.
Chair.

CHAI RPERSON CGRI FFI'S:  Yes.

BOARD MEMBER ETHERLY: Very
briefly if I could followup on Ms. Mller's
guesti on. First of all, thank you, M. and
Ms. Evans, for your testinony today and your
presence. Wth respect to the issue, again
I"'m following up on Ms. MIller's question
but also the line of questioning that |
entertained with the Ofice of Planning.

For nme, | think, perhaps the chief
challenge in this case may very well be that
final prong of the variance test as it relates
to the issue of substantial detrinent. I
believe the first two prongs of the test have
been fairly adequately satisfied. O course,
we'll have sone additional discussion and
testi nony.

But with respect to the issue of
what the rest of the block, if youwll, |ooks

like and this is not to suggest that okay, if
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you got a 3 foot side yard or a distance of 3
feet on the other side of you, that neans
well, 2.5 feet isn't that bad.

I"m not necessarily angling for
that kind of argunment, but what |'mtrying to
get a sense of, and I'mnot articulating the
question well enough really, is what is the
rest of that block |look |ike? Essentially,
you have heard the O fice of Planning say, and
I"mgoing to put it very unartfully, in-fil
devel opnment is sonething that's encouraged by
t he Conprehensive Pl an.

Clearly, it's sonmething that we
| i ke to see happen, to see nore of happen in
Ward 8 especially in addition to other parts
of the city. There are small distances
bet ween properties currently on your bl ock.
Is it your sense that that's an adequate
representation of what currently exists in
that block or is it the case that there is
nore space than perhaps we have been -- we

have discussed between properties on your
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bl ock?

M5. EVANS: There is nore space in
bet ween t he houses that are -- that have been
built since, | would say, the 1950s.

BOARD MEMBER ETHERLY: Ckay.

MS. EVANS: The duplex that they
referred to a while ago that is |ike 3355,
that was -- Habitat for Humanity was -- the
communi ty supported this, giving the variance
to build a duplex on the -- but that was a 2
acre |l ot sone tine ago. So that duplex -- and
| know there is 8 feet on both sides between
that particul ar structure.

As you go up and down the street
and it's a long block, the spaces vary, but
for the nost part, | think the spaces are
greater than 3 feet on the average.

BOARD MEMBER ETHERLY: Ckay. And
wth respect -- fortunately or unfortunately
or not unfortunately, there is not a whol e | ot
of , shall we say, photographic evidence in the

record.
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M5. EVANS: Right, right.

BOARD MEMBER ETHERLY: So, one,
["mutilizing what is a hel pful overhead from
the Ofice of Planning's report, which
hopeful |y you have a copy of and t hen Exhi bit
No. 7 is a shot of three photographs that al so
attenpt to i ndicate sone of the bl ock and sone
of the nei ghborhood context, if you wll.

M5. EVANS:. (Ckay.

BOARD MEMBER ETHERLY: | want to
be sure that | have a sense of your property
and it nmay or may not be represented on this
pi cture here.

MS.  EVANS: It's there, right,
yes.

BOARD MEMBER ETHERLY: | s your
property the one --

M5. EVANS: No. The one --

BOARD MEMBER ETHERLY: It's on
this other side there?

M5. EVANS: Yes.

BOARD MEMBER ETHERLY: Ckay. So- -
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M5. EVANS: And the |lower -- and
also in the lower right hand corner --

BOARD MEMBER ETHERLY: Yes.

MS. EVANS: -- that's the space
bet ween ny house and 3361.

BOARD MEMBER ETHERLY: Under the--

M5. EVANS: So if you're facing ny
house, the house to the left.

BOARD MEMBER ETHERLY: | see. I
see. | see. Wth respect to the orientation
of w ndows between your house and your next
adj acent neighbor, what is your experience
thereinterns of the windoworientation? Are
your wi ndows off at an angle on that side or
are you | ooki ng essentially w ndowt o-w ndow,

If you wll?

MS. EVANS: In the kitchen it's
pretty much w ndowto-w ndow. Upstairs, |
don't -- they don't have an upstairs w ndow.

BOARD MEMBER ETHERLY: (Ckay. And
what would be -- again if this application

were to be approved and now you' ve only just
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had an opportunity today to take a | ook at the
revi sed plans, but what w ndows would be at
I ssue on the side of your property that would
be adjacent to the subject of this
application? Kitchen w ndows, basenent
W ndows?

M5. EVANS: Kitchen wi ndows, three
bedroom wi ndows, two |iving roomw ndows, SO
It would be Iike six w ndows.

BOARD MEMBER ETHERLY: Ckay. I

think that covers ny questions. Thank you
very nmuch, Ms. Evans. Thank you, M.
Chai r man.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nuch. Excel | ent questi ons.
Any ot her questions fromthe Board?

COW SSI ONER  JEFFRI ES: Yes, |
have one question. M. Jackson Evans, | just
want to be clear. Your argunent here is that
there really should not be a house built
because for a house to be built that woul d be

of appropriate size and scale for soneone to
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live in would enable you not to be able to,
you know, get through the gateway. | nmean,
you're basically saying you need 8 feet
bet ween your --

M5. EVANS:  Um hum

COW SSI ONER  JEFFRI ES: And so
your argunent hereis that it really shoul dn't
be building. Wether it's this applicant or
anyone else, there really should be no
bui | di ng of a house next door to you.

M5. EVANS: You know, it's --
excuse nme. Okay. | think the -- you know, |
don't know that | would have had quite an
objection if M. Porter, the previ ous owner,
had said I'mgoing to build a house, because
he had owned -- he had preceded us, but the
applicant is not going to be the person |iving
there and I'm not even sure he's the person,
he is actually the person that is going to be
bui |l di ng the house from ny under st andi ng.

So ny concern is, of course, that

things can change and | guess the other
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concern was if one were to adhere to what the
| aw states, then there probably shouldn't be
a house there, so right?

COW SSI ONER  JEFFRI ES: But, |
mean, you understand in those situations, |
mean, this is what this particular Board is
al | about.

M5. EVANS: Um hum

COW SSI ONER JEFFRI ES:  You know,
al l owi ng i ndi vi dual s where, you know, because
of the regs if you look at a strict
I nterpretation of the regs, you're right, they
can't, but they cone here for sone |evel of
relief, and so this is what this Board is
about .

So I guess I'm trying to
under st and. | nmean, so you don't have a
problemw th a house being built next door to
you. It's just that you're not particularly
confortable with events that led up to this
situation?

M5. EVANS: Perhaps that al so, but
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"' m nore concerned about the spacing between
t he houses.

COMW SSI ONER JEFFRI ES:  Ckay. But
you recogni ze for there to be 8 feet between
you and this house, t hat t hat woul d
effectively deemthis house -- | nean, it just
woul dn't be an appropriate place for soneone
to live in.

M5. EVANS:  Um hum

COW SSI ONER  JEFFRI ES: |  nean
you recogni ze that?

M5. EVANS: O course.

COW SSI ONER  JEFFRI ES: kay.
Thank you.

CHAI RPERSON GRI FFI S: Excel | ent.
Excell ent clarification. | think it's very

apparent that whether it be the previ ous owner
or this ower, relief would be required, of
course. Variances run with not the owner, but
rather the land and the uniqueness and
practical difficulty arising out of that.

Any ot her questi ons and
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clarifications fromthe Board? Did you? Yes,
you had sonet hing further?

MR, EVANS: Yes. My nanme is
Andrew Evans. | amalso the wwfe of Aivia --
husband of Aivia. | shouldn't say wfe, too.
My concerns also is the -- structural danage
Is a major concern. W just had work done in
the streets there.

CHAl RPERSON GRI FFI'S: Ri ght.

MR EVANS: In the last tw to
five years. On both occasions, when there was
any devel opnent and di ggi ng, we had trenendous
cracks, cost us quite a bit to repair the
structure.

And given as <close as this

property is going to be and the building and

especially a basenent, | amnot sure that if
there are -- unless there i s sone i nsurance or
some requirenents that they are -- that the

buil der has sonme type of insurance for
bui | di ng and for structural damage, it al nost

I's inpossible for me to believe that they can
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build a house right next to us wthout us
suffering sone property damage and sone
serious property danmage, because vyou're
talking 3 feet.

CHAI RPERSON CGRI FFI'S:  Sure.

MR. EVANS: And you're talking --

CHAI RPERSON CGRI FFI'S:  Sure.

MR EVANS: -- a lot of digging, a
lot of drilling and, like | said, the houseis
about 100 years-old and we get vibration from
the airplanes that use that route, because
there is a change in routes fromthe Nati onal
Airlines right next to us. Because we're
| ocated up on the hill where we are, any type
of vibration now we can feel in the house.

CHAI RPERSON CGRI FFI'S:  Good.

MR. EVANS: Now, if we build, then
we' re concerned about a whole | ot of novenent
and problens that we're going to have and it's
goi ng to cost.

CHAI RPERSON GRI FFI'S: Under st ood.

MR. EVANS: And --
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CHAI RPERSON GRIFFI'S:  And | think
It's not a newitemof the Board's perspective
and under st andi ng, and t hat S t he
constructi on neans and net hods and t he i npact
that that mght be. It falls well w thout of
the jurisdiction of zoning, you know, what can
happen and how big and how wide it can be,
because it's the neans of which you get to
that |ast el enent.

But | would al so indicate that our
Bui | ding Codes and requirenents of the city
address those elenents. | don't believe that
It would be legal for anyone on adjacent
property to build sonething and destroy an
element or a structure on an adjacent
property.

So | guess the point would be |
know we heard that and you reiterated those
poi nt s. W need to factor that into the
variance criterion and if this was to nove
forward, | would suggest that there is

certainly an understandi ng or a docunentati on
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of existing conditions and, therefore, if
anyt hi ng was to change, why that had changed
could be a fruitful discussion.

Any other followup on that or
ot her el enents?

MR, EVANS: Al so, as these are
pl ans that he has just recently given us that
we haven't had a chance to | ook at --

CHAI RPERSON CGRI FFI'S:  Sure.

MR, EVANS: -- nost of those

houses there in that neighborhood have --

don't have basenents. They have dugouts.
They are -- | think the foundation there is
such -- they have cellars. | understand from

his original conversation there would be a
basenent .

The type of digging that it takes
to go down, and if vyou Ilook at that
nei ghbor hood, there is no houses that we have
checked that have a basenent, is going to
cause not only for the housing, but fromthe

|l and itself, we're not sitting on very stable
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| and over there.

And I|'mnot quite sure, it's clay
basi cally, you know, what that does and the
reasons for those houses not havi ng basenents,
| consider themas nmuch a reason given that we
are sitting up on the hill there.

CHAl RPERSON GRI FFI'S: Ri ght.

MR. EVANS. There is no guarantees
If he didn't sell the land that the next
person cones in, doesn't cone and do whatever
he wants whet her or not he agrees to relocate
the wi ndows or dig further down for --

CHAI RPERSON GRI FFI S: But that's
not the case if we approve this. W woul d
approve the plans that we're | ooki ng at today.
There is no variation that could happen that
woul d be germane to our review of the variance
test. So in that sense, you would have
I nsurance that what was to be built was that
whi ch we woul d approve.

MR,  EVANS: So would he Dbe

required to have sone type of insurance to
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guarantee if, in fact, there is structural
damage that the owners would be conpensated
for?

CHAI RPERSON GRI FFI S: Not under
t he Zoni ng Regul ations. What |I'msaying is |
bel i eve that that needs to be addressed under
t he Bui | di ng Code and enforcenent under DCRA.

MR. EVANS: So that |eaves us in a
situation where what woul d happen i f you guys
approved, that we then -- what actions woul d
we have to take to ensure that property danage
-- if we incur property damage, where woul d
that | eave us?

CHAI RPERSON GRI FFI'S: | think that
I's sonmething that you would have to address
under the Building Codes and under DCRA in
their reviewof the construction. None of the
Board Menbers up here can answer that
question, because that is not what we do. |
don't have expertise.

These Menber s don't have

experti se. Qur attorneys can't tell vyou
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because we're not in construction neans and
nmet hods, permtting. W're in the Zoning
Regul ations, so it goes to the fact of the | ot
size, the lot wdth and what is proposed
t here.

MR.  EVANS: Well, can you then
there limt as to what type of or what can --
you nean how far up or how far down this
structure will go in terns of -- | nean, ny
concernsisit's -- once things start changi ng
there --

CHAl RPERSON GRI FFI'S: Ri ght.

MR EVANS. -- is no way that we
guarantee that what M. Mrwn is saying,
because if he just -- he just bought the
property within the |l ast year. He has had it
|l ess than a year. He sells it and all of a
sudden things start changing and --

CHAl RPERSON GRI FFI'S:  Ckay.

VR. EVANS: You know, t he
nei ghbor hood i s changi ng now.

CHAI RPERSON CGRI FFI'S:  Sure.
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MR EVANS: And |I'm not sure just
because of what his intent --

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR EVANS: -- 1s good for the
nei ghbor hood, and the Nei ghborhood Advisory
Committee with all their support is not here.
That was the concern that they had and that's
why they voted against it when he canme and
spoke before, because we felt that it would
| npact and we weren't trying to continue with
t hose tight houses.

W were trying to upgrade the
nei ghborhood in ternms of its | ook. If we
continue to build that sane way, |'mnot sure
that it's conducive to the betternment of the
nei ghbor hood, given what he is asking at this
st age.

CHAI RPERSON GRI FFI'S:  Under st ood.
Ckay. Thank you. Foll ow up questions? Good.
Yes?

VICE CHAIR M LLER: M. Gell, |

just want to foll ow up on sonething you state
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I n your statenent of explanation of reasons
supporting the application.

Wth respect to the practical
difficulty test, you state, nunber one, that
"No productive wuse can be nade of the
property, except a single-famly residential
buil ding." And then you state "The property
has been offered for sale to the adjacent
owners and to the public, but there have been
no responses.”

My first question is we didn't
really get on the record how and when t hi s was
offered for sale to the public. "' m just
curious about that.

MR GELL: Il think M. Merwn
could testify as to the fact that he put signs
up. There had been signs prior to his
purchasing the property and he also put up
signs offering to sell the property.

VICE CHAIR M LLER  Okay. And ny
next question is howdo you think that rel ates

to the variance analysis with respect to the
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practical difficulties test?

MR CGELL: Well, when one | ooks at
the practical difficulty test, it seens to ne
you have two questions. One, could you sel
It to sonebody who woul d be able to nake sone
use of it or can you nake sone use of it
your sel f?

It has always seened to ne that
If, in fact, the property could be sold for a
reasonabl e price to a next door nei ghbor, that
that mght inhibit your ability to say that
there is no other use that could be nade of
t he property.

And so it seened to ne that at
| east to pass that test, we would have to at
| east offer it or show that it had been
of fered and t hat peopl e sinply had no interest
I n  purchasi ng. There was no effort to
negotiate or to nmake another offer or
what ever.

And then, of course, M. Mrwn

actually went and sent a fax asking if they
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wanted to purchase it for a price
substantially below what he was |ooking to
sell it for and, as Washington prices have
gone up in the last year, a $33,000 price tag
IS pretty reasonabl e anywhere.

So | just think we have net both
tests because we have shown that it can't be
sold to the next door folks and there is
nothing else we can do. W're not going to
put a garage on it.

CHAlI RPERSON CGRI FFI S: Good.
Anyt hi ng el se?

MR CGELL: That's not going to
wor k.

CHAl RPERSON Rl FFI S: Fol | ow up
questi ons?

MR, CGELL: Does that respond? It

does? Ckay. Oh, | have another picture if
the Board would li ke to seeit. It'salittle
bit cl oser.

CHAI RPERSON GRIFFI'S:  Not at this
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MR GELL: No? Ckay.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se? Any ot her questions, clarifications of
the party in opposition or the case in chief?

| need to call forward any persons
here present to provide testinony on 17558 at
this time in support of this application, in
opposition to this application? |s anyone
here present to provide additional testinony
or testinmony in this application?

Not noting any other persons, M.
Gell, we'll turn it over to you for closing
remar ks.

MR CGELL: M. Chairman, | think
we have submtted the case. W had -- well,
| don't want to add any nore facts to this
t han you already have. It seens to ne that as
people live in this house that would be built
there, that they woul d nmake arrangenents wth
the people next door to be able to nutually
exchange the use of the property in order to

put a step | adder up and so forth.
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Peopl e do that all over the city.
Had t here been an opportunity to do sone cross
easenents, that mght have been reasonabl e.
| actually nentioned it and | was told that
that was not in the cards.

As far as the rear, M. Merwin is
going to have to do sone work in order to
create an access fromthe back. If you | ook
at that picture at the lower left, it's not
| evel with the street and he is going to have
to actually take away sone of that land in
order to make provision for parking in back
there off the alley, and there will also be
sone steps and so forth that will enable him

to get access to the rear of his property.

assune people next door wll have to do the
sane.

W think we have net all the
tests. | don't have to go over all of the
facts. I think the Board' s questions have

been insightful and we think after the house

iIs built that the fol ks next door wll see
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that things can be -- can settle down and
actually be quite good. So thank you very
much for the opportunity.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nmuch. Any foll ow up questi ons,
clarifications fromthe Board? Very well. 1In
note of the time this norning, | want to set
this for a decision, but | would also like to
keep the record open and requi re t he appli cant
to submt actually a site plan that shows the
grade and how this house sits on it.

What we see is the basenent |evel
that has -- or cellar level that has sone
fenestration. Qoviously, it's a bit above
ground. The plans that were submtted | think
adequately showthe site | ocati on, but not the
actual sighting of the house as it wll fit
Into the grade. It's not the nost critical
piecetothis, but | thinkit starts to inform
the Board a little bit further on the
specificities of this.

Wth that, there was | ots of talk,
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witten and then testinony, about the sale to
adj acent property and the |i ke, none of which
| find any jurisdiction of this Board or
havi ng any sort of pertinence to the variance
test. | totally disagree with M. Cell's
statenent of the fact what one would | ook at
I n a variance of whether one could sell it to
an adjacent property and, therefore, would
either substantiate or dimnish a variance
case presentation.

However, even that being said, as
| set this for decision there is additional
time, so conversations can happen, of course.
W do have a nonconformng |lot and we have
vari ances before us, and | think the record is
full on this.

So with that, |I'm going to set
this for our special, rather, our schedul ed
neeting and let ne hear if there's any nmjor
objections to doing that at our next
schedul ed, which would be the 6'" of March.

Yes?
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COW SSI ONER  JEFFRI ES: W al so
want to | eave the record open for the ANC to
subm t.

CHAl RPERSON @RI FFI S: ' m sorry.
Excel | ent point. Absol ut el y. VWiile the
record i s open, we can take in the ANC report
if there is one that is submtted into the
record. M. Cell, any difficulty with the
client in setting a decision on that?

MR GELL: | would urge the Board
not to |l eave the record open for the ANC. It
seens to ne the ANC had anple tine to submt
any report that they wish to nake and it seens
to ne it does nean that they don't have great
weight. If they submt it and the record is
| eft open, that they woul d have great wei ght
and that would do a disservice to ny client.
So | woul d object on that basis.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR GELL: But March 6'" would be
all right. | just want to nmake sure that |

understand what the Board is asking. W do

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

104

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

105

have a picture that shows the lot and if what
the Board is asking is that we show how far
back the house will be fromthe street and --

CHAI RPERSON @RI FFI S: Act ual |y,
"' m 1l ooking very specifically. Just take the

site plan that was submtted and put sone

t opography onit. | nmean, this seens to be a
very standard -- this was easy to draw.

| got straight [ines. | got
property lines. | put a rectangle on it, but

there is the reality of the site plan that
will obviously have to be part of any
permtting, but should, I would imgine, has
al so been a part of any analysis in terns of
t he desi gn. So that is all I'm asking for
whet her there is -- yes.

MR CELL: It's a fairly flat |ot
SO --

CHAI RPERSON GRI FFI'S:  Then | don't
understand it, because what |'m show ng here
in your A3, if you would pull up vyour

el evations, |'m showng fenestration and a
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| evel, but |I'm show ng a ground I|evel that
it's bel ow How are these windows to the
outside if that's the ground | evel ?

MR CGELL: | think that's the
basenent .

CHAI RPERSON CGRI FFI'S:  Then | don't
understand the front elevation, because |
don't see any basenent | evel or anything above
grade, except the first floor. | see a dashed
| i ne bel ow grade that shows a deep foundation
| abel ed basenent, but there are wi ndows in the
basenent that go to what, the ground?

MR CELL: | do see your point and
we wll have to talk to the architect to nake
sure that that is corrected if there was a
mstake or at least that you have the
I nformation you need.

CHAI RPERSON @RI FFI S: Ckay. I
mean, what ever It IS, it's just t he
clarification that we need to -- and it does
somewhat arise from the level of what the

party in opposition has raised. | don't goto
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the detail necessarily. | understand their
case presentation, but the premse of their
argunent is we don't understand what is being
pr oposed.

Gobvi ously, we absolutely have to
In order to review and approve or disapprove
this. So I'll look for that. However it's
represented, | think it would be good to have
an actual site plan though where the property
Is located on it, and then we'll see whet her
we have a basenent, cellar, what it is. GCkay.

Anyt hi ng el se? Any ot her
difficulties? Any other problens?

VICE CHAIR M LLER | just want to
address M. Gell's remarks that we not |eave
the record open for the ANC

CHAl RPERSON GRI FFI'S: Ckay.

VICE CHAIR MLLER I woul d
suggest that we | eave the record open for the
ANC, but we not give the report great weight
since it doesn't conply with the requirenents

of 3115 in that it wouldn't have been tinely
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filed.

MR CGELL: | have no objection to
t hat .

CHAI RPERSON GRI FFI S: Excel | ent .
Ckay. Anyt hi ng el se? Any ot her

clarifications? M. Bailey?

MS. BAI LEY: M. Chairman, when
would you want M. Cell to file those
docunent s?

CHAI RPERSON @RI FFI S: How much
time is needed to create those docunents?

MR, CGELL: 1'mgoing to be out of
town fromthe 15" to the 25'", so | wll have
to leave it to the architect and M. Merw n
perhaps to get it intoyouif it's -- if you
want it during that period.

PARTI Cl PANT: And the hearing is
set for March 6'"?

CHAI RPERSON GRIFFI'S: Yes, it's a
deci sion nmaking so there's no nore hearings.
This would be it for the hearings. So all we

need is all this put into the record. There

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

109

I's one other thing I'"mgoing to add to that,
but so as quickly as possible, because what
we're going to do is serve that also to the
parties in opposition.

W woul d keep the record open for
any response to that and it goes directly just
to those plans that you wll get, so direct
comrents on that. So if we could have it two
weeks before the 6'", that would give a week
to respond for the party in opposition and M.
Bail ey has the schedule in front of her, so
she woul d know what that actually is.

But it would appear to be on the
Wednesday at 3:00 on the 21°%, February 21°%.
And then we could go to -- does that work for
us, Ms. Bailey?

M5. BAILEY: Yes, M. Chairnan.

CHAI RPERSON GRI FFI'S:  February the
28'" woul d be the response --

MS. BAILEY: Right.

CHAI RPERSON GRIFFI'S:  -- fromthe
party in opposition?
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MS. BAILEY: Right.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR, CELL: vell, | wll have to
| eave it to M. Merwin to nmeet that schedul e,
but | think we can work that out.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, GELL: Thank you.

CHAI RPERSON GRI FFI'S: Good. Very
wel | . Any other questions, procedural
questions | can answer? M. Jackson Evans,
are you clear on what is happeni ng?

M5. EVANS: | think so.

CHAl RPERSON GRI FFI S: Good. Let
me run it down so I'mclear.

M5. EVANS: (Ckay.

CHAlI RPERSON CGRI FFI S: W're
keepi ng the record open. We're asking for
addi ti onal architectural docunentationto show
what is being proposed here. That is to be
put inin a couple of weeks. There, when they
put that into the record, they are going to

serve it to you al so.
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Before you | eave, you need to tal k
to the applicant and ask -- and tell them how
you want to be served, whether you want it
mailed to you or dropped off at your door.
Whatever it is, you can accommopdat e what ever
that is. Then you're going to have a week,
which nmeans you got to turn around pretty
qui ckly, pick up those docunents, |ook at it,
do a short response and get it into the record
her e.

Al that is going to cone together
with the Board and then on the 6" we will
call this for a decision. There wll be no
other tinme for you to address the Board. No
other information is accepted, except for that
whi ch | have just gone through. You w Il hear
our deliberation and deci sion.

Ckay. If there's no other
questions of that --

MS. EVANS. No.

CHAI RPERSON CGRI FFI'S: Very wel |.

M5. EVANS: |'m good. Thank you.
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CHAl RPERSON R FFI S: Thank you
very much. Thank you very nuch. W
appreciate it. W |look forward to seei ng t hat
in the record. |If you have any difficulties,
of course, call the Ofice of Zoning and the
staff, Ms. Bailey and M. My, can assi st you.

MR CGELL: M. Chairnman?

CHAl RPERSON GRI FFI'S:  Yes?

MR CGELL: D d you provide a date
for the party to get their response in?

CHAI RPERSON GRIFFI'S:  28'", 3:00,
Wednesday.

MR, GELL: Thank you.

CHAl RPERSON GRI FFI S: Good. | f
there's nothing further, thank you again.
Let's nove ahead. Wy don't we call the next
case for the norni ng session? Actually, while
they are noving, we're just going to take five
m nutes, then we'll be back.

(Whereupon, at 11:58 a.m a recess
until 12:07 p.m)

CHAl RPERSON GRI FFI S: Very well.
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Let's resune.

V5. BAI LEY: Application No. 17553
of Naun Segovia, pursuant to 11 DCVMR section
3103. 2, for variances fromthe buil di ng hei ght
and story limtations under section 400, a
variance fromthe rear yard requirenents under
section 404, a variance from the open court
requi rements under section 406, a variance
fromthe prohibition on enlarging a structure
devoted to a nonconformng use under
subsection 2002.5, to allow the expansion of
an existing apartnment house from 20 units to
34 units.

The property is Zoned R-4. It is
| ocated at 1327 Euclid Street, N W It is
| ocated in Square 2861 and it consists of Lot
4, Lot 76 and Lot 77.

CHAl RPERSON @RI FFI S: Excel | ent .
Thank you very nuch. Let's nove right ahead.

MR, GREENE: Thank you very nuch,
M. Chairman. My nane is Fred G eene. Excuse

ne. Let ne say good afternoon. For the
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record, nmy nane is Fred Greene and ny address
Is 1625 Mass. Avenue, Suite 400, Washington,
D.C. And, M. Chairman, | amrepresenting the
applicant in this case.

Qur presentation, M. Chairman, is
organi zed to be as brief as possible. Norm
Beeke tony left will describe the project and
its relationship to the neighborhood, the
bl ock and the surroundi ngs. The architect,
M. Chairman, is Bill Maiden. Heis to ny far
right and he is available for questions
relating to the design.

Robert Cooper of the Law Firm
Jackson and Canpbell is available to assi st
with questions relating to the tenancy, as
wel | as the whol e question of financials and
financial hardship. And, also, M. Chairnman,
t he owner, M. Segovia, behind ne is here for
questions as well. And we have been sworn in
and we did submt two cards each.

Let ne start, M. Chairman. The

proj ect has been a design in progress kind of
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exerci se, neaning that we have made changes
al ong the way, changes as we have di scovered
to make the project better and al so changes as
identified by the D.C Ofice of Planning.
The suppl enental filing dated January 9, 2007
represents our nost recent corrections to the
site and buil di ng pl ans.

Al so, m nor changes have been nade
to the site plans even since then relating to
a coment that cane fromthe D.C. Ofice of
Pl anni ng regarding the availability of I think
two par ki ng spaces.

In summary, M. Chairman and
Menbers of the Board, we are actually seeking
four main variances. One, building height.
The R-4 Zone all ows a maxi numof 40 feet. W
are requesting a height of 60 feet. Nunber
two, nunber of stories. The zone allows three
stories and we're requesting six. Three, |ot
occupancy. The code allows 40 percent maxi num
coverage. W are requesting a coverage of 50

per cent .
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And, four, a variance from the
prohi bition on enlarging a structure devoted
to a nonconform ng use under section 2002.5,
to allow the expansion of an existing
apartnent house from 20 units to 34 units in
an R-4 Zone District. Let me pass, M.
Chairman, a copy of ny testinony has been
provided to the staff and, hopefully, it has
been circul at ed.

The suppl enent al filing we
provided on January the 9'" details the
applicant's burden of proof for granting the
requested vari ance. | would just like to
hi ghlight a few points. First, the property
I S a nonconform ng use, an apartnent buil ding
in an R4 Zone District and R4 Row House
District. Avariance to allowthe enl argenent
of this buildingis necessary for the proposed
renovation to be econom cal .

Additionally, the granting of the
vari ance to extend the existing nonconform ng

use vertically, and we're talking vertically
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not expanded hori zontal | y, wthin the
footprint of the existing building woul d nmake
the building in harnony with its existing
nei ghbor hood and bl ock.

The requested height variance is
not inconsistent with the existing multi-
famly apartnent buildings in the imrediate
vicinity of the property, especially those
across the street. Second, the property is
rental and it's subject to the D.C. Rental
Housi ng Act.

The building if fully occupied is
and has been for sone tinme operating at a net
| oss of nearly $90, 000 per year. |In addition
to the age of the building s conponents and
the lowrent levels, the building also faces
an enor nous conpetitive di sadvantage. Mst of
the nmulti-famly buildings in the imrediate
area have either recently been renovated
t hroughout or were recently constructed.

Now, alternatives provided the

applicant, alternatives by the Rental Housing
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Act to mnimze its |oss, and these
alternatives for the nobst part have been
rejected by the applicant over the years.

For exanple, the Rental Housing
Act permts a 12 percent rate of return. The
applicant could file a hardship petition and
seek an wupward adjustnent in rent, but
unfortunately the vast mgjority of the
residents are elderly and t he burden of a rent
I ncrease woul d be too nuch for themto bear.

Al so, the Act permts the owner to
file a substantial rehabilitation or a
capitalized I npr ovenent petition, whi ch
permts an increase in rent to cover the cost
of mmjor capitalized inprovenents and pass
those costs on to the tenants. Again, this
was al so rejected for fear that it would have
an undue burden on the existing tenants.

Third point. The applicant has
been working with the existing tenants in the
bui | di ng. The tenants are represented by

counsel . Counsel is present here today.
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Seven tenants will be returning after the
renovati ons have been conpl et ed and when | say
renovati ons, conpl ete renovati ons, new
el evator, new HVAC system satisfying ADA
requi renents and a conplete substanti al
renovation of the project as a whole.

Fourth, and notw thstanding the
negative and i n many cases erroneous reporting
of the Ofice of Planning, the ANC by
unani nous vot e, 10- 0, support ed this
application, M. Chairnman. In fact, the
chai rman of the ANC was here. He was going to
testify, but because of the land he had a
conflict and he had to leave, but | think a
copy of the ANC recommendation is on file.

Addi tionally, Counci | Menmber
G aham who was at the ANC neeting on January
5" where that vote was taken did voice
support for the project as well. And, in
fact, | understand he has or is in the process
of submtting a letter to the file in that

regar d.
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Finally, M. Chairman, and again |
al ways say as a forner planning director here
for about 10 years, very involved in the
Zoni ng Regul ations on the books, especially
t he Conprehensive Plan. Contrary to what the
Ofice of Planning is saying, this project is
not harnful to the intent, purpose, integrity
of the Zone Pl an and the public good. W will
di scuss that, hopefully, in nore details
| at er.

So, M. Chairman, that concludes
nmy opening coments and we wll like to
proceed with a short presentation on the
project as it relates to the block, as it
relates to the surrounding area, and | would
ask Norm Beeke to do that.

CHAl RPERSON GRI FFI S: Excel | ent .
Just for quick clarification, you have anended
your application to reflect the variance for
the height to note 60 feet not the 51 feet
that you had in the original application, and

also to add a story, not for five stories, but
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for six stories. |s that correct?

MR, GREENE: Yes.

CHAl RPERSON GRI FFI'S:  Okay. Let's
proceed.

MR BEEKE: Good afternoon, M.
Chai rman, Menbers of the Board. My nanme is
Nor man Beeke. |  have offices at 1625
Massachusetts  Avenue, N W, Suite 400,
Washi ngton, D.C. and | amgoing to nmake a very
brief presentation on the status of the
buil di ng as we see it wthin the nei ghborhood.

CHAI RPERSON GRI FFI'S: Do you have
new pl ans that refl ect the changes, so that we
can park --

MR. BEEKE: Yes.

CHAl RPERSON GRI FFI S: -- station
11 and 12?

MR. BEEKE: Yes, yes.

CHAl RPERSON GRI FFI S: Excel | ent .
Are they in the record or are they right in
front of us?

MR, BEEKE: They are right here.
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MR GREENE: Actually, the site
plan is right here. Do you have a copy of it?

MR BEEKE: Well, | have it right
her e.

MR. GREENE: W have one. Ckay.
G eat. And the reason why we have -- we did
not --

MR,  BEEKE: Al  right. The
property i s an exi sting three story apartnent,
rental apartnment unit with 20 units init plus
a manager's suite in the basenent. It was
constructed in 1961 subsequent to a 1960 BZA

har dshi p heari ng.

CHAlI RPERSON CRI FFI S: Good.
Ri ght.

MR BEEKE: You know all --

CHAl RPERSON GRI FFI S: We got all
t hat .

MR. BEEKE: Ckay.
CHAI RPERSON GRI FFI'S:  Fasci nati ng
hi story that OP discovered for this.

MR BEEKE: Yes, i ndeed.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

CHAl RPERSON GRI FFI'S:  Ckay.

MR, BEEKE: It was. Wat is being
proposed is sinply a vertical extrusion of the
bui | di ng.

CHAl RPERSON GRI FFI'S: Ri ght.

MR BEEKE: So if the courtyards,
If the rear yards, if the side yards are
nonconf or m ng, t hose wvari ances, it's a
techni cal cl eanup.

We' re not asking for a variance to
expand the footprint horizontally, sinply
going up three nore stories. | think | said
two floors and a penthouse, adding two floors
and a penthouse in the previous application,
and that is inportant, | t hi nk, as a
description, as you wll see.

Addr essi ng your parking question,
what we have done is renoved the two walls
here which are not structural bearing walls.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR, BEEKE: And the storage room

so that our | ast two parking spaces now enter
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here and --

CHAI RPERSON CGRI FFI'S:  Under st ood.

MR, BEEKE: -- back out.

CHAl RPERSON GRI FFI'S:  Ckay.

MR BEEKE: So all the parking is
fully accessi bl e.

COW SSI ONER JEFFRI ES:  Excuse ne.
| just want to be clear. So you are not --
fromwhat you just said, you' re not increasing
a nonconformty here.

MR, BEEKE: Vertically.

COW SSI ONER JEFFRI ES:  Excuse ne?

MR, BEEKE: Vertically we are.

COMMI SSI ONER JEFFRI ES:
Vertically. That's it.

MR. BEEKE: Right.

COW SSI ONER JEFFRIES: That's the
only nonconformty.

MR, BEEKE: Ri ght . We're not
goi ng outward, yes. All right. The reason
said --

VICE CHAIR M LLER  Could | ask a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

124

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

125

question? The height wasn't nonconform ng,
was it?

COW SSI ONER JEFFRI ES:  Was - -

VICE CHAIR M LLER: The hei ght, as
It 1s is not nonconform ng.

COW SSI ONER JEFFRI ES: Oh, vyes,
right nowit's --

MR, BEEKE: Since it's an R4
Zone, 40 feet, three stories.

CHAI RPERSON GRIFFI'S: | think the
only point they were trying to nmake is that
they are not inpacting the rear yard set back,
the side yards or the | ot occupancy.

VICE CHAIR M LLER. Ri ght.

CHAl RPERSON GRI FFI S: Ever yt hi ng
happeni ng vertically.

VICE CHAIR M LLER: Ckay. Right.

CHAl RPERSON GRI FFI S: I think we
under st and.

MR, BEEKE: Right.

CHAl RPERSON (Rl FFI'S:  Let's go.

VR. BEEKE: But t hose are
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technically part of the variance requests

t hough.
CHAI RPERSON CRI FFI'S: Sure, sure.
MR. BEEKE: | wanted to nake

sure --
CHAl RPERSON GRI FFI S: Exi sting

nonconf or mance.

MR, BEEKE: -- that was clear in
t he record.

CHAl RPERSON GRI FFI'S:  Ckay.

MR BEEKE: This is the existing
bui | di ng hei ght, which is three stories above
grade. They are adding two nore stories on
the facade, but a set back penthouse so that
it will --

CHAI RPERSON (RI FFI S: Let nme just
-- M. Beeke, what is your role in this
proj ect?

MR, BEEKE: My role in the
proj ect ?

CHAI RPERSON CGRI FFI'S:  Yes.

MR, BEEKE: [|'mpartners with Fred
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G eene.

CHAI RPERSON CGRI FFI'S:  Ckay. Good.
Al right. So you're part of the project
managenent, not the architect?

MR, BEEKE: No, no, no.

CHAI RPERSON Rl FFI S: Because
t here was questions on --

COW SSI ONER JEFFRIES:  You're the
architect.

CHAI RPERSON GRI FFI'S:  Ckay.

COW SSI ONER  JEFFRI ES: kay.
Yes, we got thrown.

CHAI RPERSON  GRI FFI S: Let's use
t he sane understandi ng and specifics, because
you have now said two stories and a pent house,
but we're actually tal king about addi ng three
stories.

MR. BEEKE: Yes. The anended
application says three stories.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR. BEEKE: The original one said

two stories --
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CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, BEEKE: -- and a penthouse.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, BEEKE: And the reason for
that was that this penthouse, it is occupied.
It is a story.

CHAI RPERSON GRI FFI'S: Two units in

MR. BEEKE: Yes, two units, but it
Is set back sufficiently so that from the
street, the site line should obscure it.

CHAl RPERSON GRI FFI'S:  Ckay. Do we
care about that? Ckay.

MR,  GREENE: Well, you don't see
the --

CHAl RPERSON @RI FFI S Do the
regul ations require that, except for the --

MR BEEKE: Well, in terns of the
character of the nei ghborhood naybe.

CHAl RPERSON GRI FFI'S: kay. Good
enough.

MR GREENE: Well, that's right,
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and what's the character of the nei ghborhood.
Incidentally, M. Beeke has an architectural
background as wel | .

CHAl RPERSON @RI FFI S: No, no,
that's great.

MR, GREENE: Ckay.

CHAI RPERSON CGRI FFI S: There's no
question. It was just a clarification.

MR.  BEEKE: Good. Now, this
building as it sits, the Ofice of Planning
submttedintheir report several photographs,
several site plans and photographs. W did a
survey of the north side of Euclid Street in
this block and even though it is an R4
Single-Fam|ly Row House Zone designation,
there are 14 other properties on that side of
the block in the R-4.

Three of them are two unit
apartnment buildings. Ei ght of themare four
units. One of them is three wunit. One
I medi ately to the east of this project is

eight units and the building imediately to
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the west of it is 12 units.

Also, this is the property in the
OP report. This is our property. You can see
that the adj oi ni ng property has been expanded
hori zontally in towards the alley as a multi -
fam |y apartnment buil ding.

This is wunrenovated, but has 12
stories, 12 units in it. Once you get past
here, you're into a CG2-B and on the south
side of Euclid Street, it's R5-B. And we
al so subm tted sonme photographs that | think
hel p put the building in context. This is the
bui |l di ng, our current building. This is its
adj oi ni ng buil ding which, as you can see, is
al ready four stories high. That is east.
That is west.

This is the property immediately
across the street, a very nice, handsone
series of apart nent buil dings lovingly
restored. This is inmediately to the west of
t hose.

CHAI RPERSON (Rl FFI S: Ri ght.
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Good.

MR BEEKE: Now into the C2-B
area, you have this new apartnent building
whi ch has been devel oped. And in our package
of phot ographs, we also show the addition to
the rear. So what |ooks right now like a
1950s state school dormis hopefully going to
be able to be transformed to match its
nei ghbors both in appearance and economc
potenti al .

MR, GREENE: Thank you very nuch,
M. Beeke. M. Chairman, | would -- | want to
say t hat concl udes our presentati on,
especially for the sake of tinme, and we woul d
be happy to take questions at this point.

CHAI RPERSON GRI FFI S: Excel | ent .
Thank you very nuch. Questions? Let ne see
i f | understand. Based on the fact that there
IS a certain cost required in accommodati ng
this building or upgrading this building, two
and a half levels or three levels are

requi red.
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And the additional density, the
additional height, would be needed because
It's going to be maintai ned at a certain | evel
of rental affordability?

MR, GREENE: | woul d say yes, that
Is true to a degree in order to nake this
building work economcally and to do the
substantial i nprovenents that we have proposed
to do, new elevators, HVAC, satisfying ADA
requi rements and, incidentally, this point has
not conme out. This is one of the few
buil dings, if not the only building, that is
provi di ng on-site parking, satisfying parking
requi rements on-site.

And the cost associated with that
coupled with the fact that seven tenants w ||
be returning to the building at a rent
structure pretty nmuch at current, | think I
m ght have nentioned that, from $355 to $625
a nmonth, and these will be new units.

CHAI RPERSON GRI FFI' S: What happens

If they don't return? Say they decide that
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whatever, their |ife changes, they don't
return, do you lop a floor off for every
t enant ?

| nmean, | guess | don't understand
the direct correlation of the programthat is
bei ng i npl enented, the choices that are being
made in terns of the ownership and then the
future use, and the permanent additions that
are being asked to the property.

MR, GREENE: Al right. Let ne
just -- I'mgoing to ask M. Cooper to respond
to that, but as it stands now they are
returning.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. GREENE: And they are
returning at a set rent |evel.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, GREENE: And the applicant is
anxious to start the renovation process for
this buil ding.

CHAI RPERSON CGRI FFI'S:  Good. Ckay.

The last thing, just a comment on ny

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

133

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

per specti ve. In reviewwng this and also
reading the regulations specific to this, |
don't findthat relief from2002.5is actually
required. W can get into that |ater perhaps
I n our own deliberation, but the fact is that
In the record as provided was a variance from
t hi s Board.

Theref ore, there was not hi ng
nonconform ng based on that relief as it was
built, and certainly not nonconform ng use
whi ch we coul d have a | engt hy di scussi on, and
we wi || not, on whether it was a nonconform ng
use or not. So in ny sense, |'m not paying
much attention to a lot of the argunents,

except what is already in the record on

2002. 5.
Ckay. Yes, quick question and
we'll get a response to all this. Go ahead.
VICE CHAIR MLLER  Well, |I'm not

sure whether M. Cooper is planning on
addressing the econom c issues or waiting for

our questions on this, but just to state that
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| know that Ofice of Planning raised the
| ssue about docunentation. And | think when
we're looking at this, you know, how do we
know that, you know, you couldn't have just
added one story versus two or you could have
asked for less relief.

MR, COOPER: Yes. Well, in order
to answer that, we do have to deal with the
current scenario that it is arent controlled
property and the current tenant base that is
there and we have to address them O herw se,
none of this could be possible or could in any
way make econom cal sense.

So the owner has to look at this
I n the context of making t he accommodati on for
the existing tenant base which, you know,
al though there is -- you know, | don't believe
this property specifically falls within any
kind of -- | don't knowif it does or doesn't
fall Wt hin t he I ncl usi onary zoni ng
requi renents recently contenplated by the
Zoni ng Comm ssi on.
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"m not sure if it does, but we
sort of |ooked at that as a nodel as well to
say, okay, well, these seven units we know.
We woul d maintain them as affordabl e housing
units and the anmount, you know, the nunber of
units would exceed whatever the Zoning
Conmm ssi on woul d mandate i f this buil ding were
to fall into the inclusionary zoning
requirenents.

Whet her or not any bonus densities
we -- would fall into that, | would | eave t hat
to the others to determ ne that. But the
owners, as far as the financials, | would |ike
an opportunity to submt those financials.

There was sone -- the accountants
are actually working on that for the year end
2006 and | was not able to get them by today,
so |'mhoping to have them But as M. G eene
stated, these rent controlled -- the units in
the property are under rent control ranging
fromthe determ ned $268 up to $842.

CHAI RPERSON GRI FFI'S:  Ri ght.
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MR COOPER: The anount of noney
that it takes to operate this building, as the
accountants have told ne, is approximtely
$215, 000 a year, just the operating expenses.
So with $215 | ess the nmaxi num possi bl e rental
i ncome of $126, 000, you're at $90,000 a year
| 0ss.

| think the question that vyou
asked about the nmagnitude of the increased
density in relation to that, | don't have an
answer to that, but those are the facts and
those are the nunbers that the devel oper --
t he owner has | ooked at it, tried to determ ne
what woul d be an appropriate anount in order
to recoup those costs and expenses, maintain
the property to neet the needs of the existing
tenant base who have the absolute right to
return to the building.

Qoviously, there has been sone
political fallout of other owners and
devel opers forcing tenants out and not

all owi ng themthe opportunity to nove back in.
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The tenants in this building are ably
represented by Arnold and Porter.

We have had nunmerous neetings with
themover the | ast year to reach a resol ution
of how this could be acconplished, and I
believe that it neets the test as far as the
tenants are concerned and their assurances
that they have an opportunity to return back
to the building at their wunits now fully
renovated, up to code, up to standards of
nodern buil dings, putting this building in a
position to be conpetitive wth the other
buil dings in the community.

CHAI RPERSON GRI FFI S: Ri ght . I
think, you know, it's an excellent proposed
program in terns of upgrading a rental
buil ding and keeping it within rental, as
opposed to converting it to an ownership
opportunity or anything else, and | don't
think -- nyself, | don't have any difficulty
wth that. | think it's very exciting,

obvi ously very conpl ex.
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Now, we need to factor all of
t hose el enents and how they get directly into
the Zoning Regulations. M. MIller, you had
fol | ow up?

VICE CHAIR M LLER  Just one nore
foll ow-up. When you say they have an absol ute
right to return, is that under a D.C. |aw or
I s that pursuant to an agreenent you have with
t henf

MR, COOPER: My position is that
it is absolutely wunder the D strict of
Colunmbia law. | was perpl exed | ast year when
the Council took the position that there were
owners out there who were taking the
substantial rehabilitation petitions and using
themas a neans to actually oust the tenants.
When | have represented other owners in the
past, | have always taken the position that
the tenants have the absolute right to cone
back, so that was kind of shocking to ne.

However, having said that, in

order to accommpdate any questions that the
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tenant may have had that this was one of those
unscrupul ous devel opers, we went t he
additional length to have a year's worth of
di scussions wth the tenant base, again
represented by Arnold and Porter and they are
here today.

We have not reduced the agreenent
to final docunments, but | think we are about
98 percent there. W net with themon Friday
evening as a matter of fact and | believe they
had a neeting with their tenant base and their
clients on Saturday norning in anticipation of
t hi s heari ng.

VICE CHAIR M LLER. Thank you.

CHAI RPERSON CRI FFI'S:  Yes?

COW SSI ONER  JEFFRI ES: Just a
quick sort of question if you would just
oblige nme, Chair.

Dd the applicant seek other
fi nanci al subsidies given sort of the
conpl exi on of, you know, the tenancy? | nean,

did you go to DHCD and others to sonehow try
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to offset what you would see as |ost
opportunity based on the rent |evel s?

MR. COOPER: | think that |I'm not
100 percent sure on, but the DHCD prograns
woul d probably head back and wth other
clients that |I have had, would | ead back to
the sanme resolution. You can inprove the
bui |l di ng. You have to set aside so many units
for affordabl e housing and then you woul d be
able to enhance the building wth an
addi tional |oan. The owner doesn't need an
addi tional |oan. He needs increased revenue.

CHAI RPERSON CGRI FFI'S: | thi nk what
M. Jeffries was doing, if you could get the
financial <capabilities of renovating the
building as is, the tie of which nost people
don't use the Housing Trust Fund or DHCD | oans
or anything of that sense, would be the fact
that they woul d be restricted i n the anount of
sale or rent that could be asked for.

But what we're hearing -- if |

understand his question is what we're hearing
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Is that that's all being done, so why woul dn't
you get essentially inexpensive financing to
do less work? |'m not sure you can answer
that actually.

MR COOPER: |'m not.

CHAI RPERSON CGRI FFI'S:  |Is that your
questi on?

COW SSI ONER  JEFFRI ES: Yes,
that's absolutely nmy question. | just, you
know, wanted to --

CHAl RPERSON CGRIFFI'S: M. G eene,
M . Beeke?

MR, GREENE: Well, | -- whether we
went to DHCD, | don't think we did. W did
not go to get Governnent financing or
Gover nnment assi stance. We handled it strictly
privately and also there was a tinme factor.
When you go i nto these Governnment prograns, it
t akes forever and the bottomline is that they
are going to require you to do exactly what
we' re doi ng.

In fact, we're doing nore than
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what they probably would have required,
especially on the affordable housing side.
We're tal king 20 percent affordable here. So
whet her the cheaper financing would have
hel ped, yes, anything cheaper hel ps, but you
have to | ook at what cones with that. It's a

tine factor.

COW SSI ONER JEFFRI ES: Vell, it
just mght be interesting, | nean, obviously
| ooki ng at the devel opnent budget. | nmean,

you know, financing costs.

MR, GREENE: Sure.

COMWM SSI ONER JEFFRI ES:  Maybe it's
right to the bottomline, so it just mght be
Interesting to figure out sort of how that
pairs with --

MR. GREENE: That's a good point.

COW SSI ONER JEFFRI ES:  You know,
| mean, just given, you know, the state of the
t enancy there.

MR, CGREENE: Yes, right.

COW SSI ONER JEFFRIES:  So - -
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MR GREENE: It's an excellent
poi nt .

COW SSI ONER JEFFRI ES: And even
If you don't do it, just to know what that
| ooks |ike.

MR. GREENE: To know what it is,
absolutely, and the point is well-taken. The
owner in this case was just pretty nuch
aggressive wwth trying to fix the buil ding up.
If you look at it, if you go by that bl ock
that's the one that sticks out the nost in
terns of being run down, ugly, not functional,
under-performng, and | think this is a real
opportunity.

But it also is an opportunity in
this request, too, to add to the housing
stock. This is an opportunity to gain 14 nore
units in an area that is a good area for
residential devel opnent. There is residential
devel opnent all around it. |In fact, there are
varying heights all around it and we see it as

awn-wnon all sides if we're allowed to go
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forward with it.

And | woul d have to say agai n, on-
site parking, which you don't see in any of
those buildings, not on the street, but on-
site parking, all 12. How many spaces?

MR SEGOVI A0 12.

MR,  GREENE: 12 spaces, which
satisfies the parking requirenent.

COW SSI ONER JEFFRI ES: The
Triangl e project across the street didn't have
on-site parking?

MR,  GREENE: | don't -- does it?
Does it?

MR SEGOVI A:  No.

MR,  GREENE: The owner says
absol utely not.

COW SSI ONER  JEFFRI ES: Real | y?
Ckay.

MR, GREENE: Well, if you're going
to say sonething, you need to get it on the
record. So the question is -- why don't you

just cone forward here? Which building has
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t he parking and which one does not?

MR, SEGOVIA: That's the original
bui | di ng.

MR. GREENE: For the record, state
your nane.

MR SEGOVI A: Yes. My nane is
Naun Segovi a, the owner of the building, 1327
Euclid Street. Only the building have a
parki ng space is the new building they nade
| ast year from ny buil di ng.

MR, GREENE: But the rest of the
bui | di ngs do not ?

MR, SEGOVI A: Do not.

MR. GREENE: Thank you.

CHAI RPERSON GRI FFI S: Ckay. Any
ot her questions? Very well. Anything el se at
thistinme? If thereis nothing further, let's
nove ahead then and go to the Ofice of
Pl anning. M. Jackson is with us.

VR, JACKSON: M. Chai r man,
Menbers of the Board, ny nanme is Arthur

Jackson. I wrk wth the D.C. Ofice of
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Planning and | "mhere to briefly summari ze t he
O fice of Planning report on this application.

Essentially, you have heard the
proposal as presented by the applicant. This
Isslightly different fromwhat was originally
submtted for our review, but substantially
the sane. As noted in the Ofice of Planning
report, we think that we did -- we think and
the applicant now agrees that this is a six
story building with three additional floors
bei ng added in that there wll be residences
on the top floor.

W al so | ooked at this use as not
being allowed in the zoning district.
However, research by the Ofice of Planning
reveal ed that this was subject to a previous
BZA order that approved the construction of an
apartnment building after a change in the
regul ati ons back in 1961

The existing building has been --
COs have been issued continuously for this

bui |l di ng for between 20 and 26 dwel ling units
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over the course of time since that
devel opnent, and the CO that is in the
applicant's application is for a change of
owner shi p.

We have al so been | ooking at the
zoning relief, that there was a nunber of
reliefs issued for the devel opnent at the
time, and in our tabulation we |ooked at the
possibility of it obviously needing |ot
occupancy relief, that it's the height relief,
of course, three floors and an additional 19
feet and possibly rear yard relief in that
there is nore density of devel opnment within
the rear yard.

And, of course, they still have an
I ssue with the parking spaces. W woul d have
to refer the current plan or whatever final
pl an they decided to present to the Ofice of
Transportationto see if they were confortable
wth the securities route you have to take to
get to the parking spaces in the back, so that

t he question of -- we still have a question of
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whet her or not there were actually 12 spaces
t here.

Then there are a couple of other
par ki ng regul ati ons that do not quite match,
but that is also -- that could be included in
the overall granting of a variance by t he BZA
W felt that it was subject to 2001. 3 because
al though it is not currently a nonconform ng
structure, sone of the changes they are maki ng
would meke it -- would bring it into
nonconformance wth regard to the hei ght and
the floor area ratio.

W think in terns of analysis,
this is an irregularly shaped lot. However,
the applicant has -- the case is based on the
fact that it was in an inprovi ng nei ghbor hood
with high subsidy -- high property val ues and
associ ated taxes and has to be conpetitive.
| think this is fairly standard in the
District such that the presence of an existing
nonconf or m ng bui | di ng I n a gr ow ng

nei ghbor hood, even it was approved in 1960,
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does not nerit an exceptional condition.

We think in ternms of peculiar and
extraordinary difficulties, we encourage the
applicant to give us sone sort of conparison
of what they are capable of doing wth 20
units or what they are not capable of doing.
We were not directly given a copy of this, of
t he additional submttal, but we did achieve,
| ook at a copy of it, and we had questions
about the whole issue of what would happen
under the rental -- under rent control.

So we contacted the DCRA, the
Depart nent of Consuner and Regul atory Affairs,
and talked to staff there. They i ndi cated
that there are a nunber of possi bl e scenari os,
but what the outline was that the applicant
woul d be allowed to charge -- in essence, the
cost of renovating the building and of
mai nt ai ni ng t he buil di ng woul d be entered into
a formula and then they could charge 12.5
percent over that cost advertised anong all

t he tenants.
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Assunedly, if they went in and
used the additional -- okay. Let nme back up.
The applicant has outlined that they would
keep granting -- in essence, granting a rent
reduction to the existing tenants, the seven
existing tenants that are there, says they
will continue to pay the existing rent.

It's conceivable that they could
capture the cost of that rent reduction as an
encunbrance and submt that as part of their
package to the -- for the waiver of rent
control. That is to say if they include a
package t hat included the debt that they woul d
be carrying over and then allow the -- the
Board coul d deci de how nuch they could raise
the rents of the remaining 13 units to cover
t hose overall costs.

That is to say they wll reduce
the overall cost of the project by just
dealing with 20 units. They could take into
account the additional reduction that they

would have for seven wunits wthin that
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cal cul ation and then include the cost for new
construction and renovati on.

Now, when | talked to that office,
they indicated that it is conceivable that if
they submtted an application that requested
this, requested the rent reduction -- well, a
wai ver, a reduction -- well, a waiver of the
rent control such that they could increase the
rents to get the 12.5 percent return that
included this reduction for keeping the
current tenants at the sanme rates, that it
coul d be consi dered by the Board.

Now, thisis -- I'"mreally talking
calculus here and I'mnot an expert with this
proposal, but it seens in the discussion with
that agency now, and | don't know if the
applicant has -- there is no application
pendi ng requesting the waiver, but it seens as
I f they wanted to go this route, as opposed to
goi ng t hrough DHCD or sone ot her program the
practi cal approach would be to take this, take

a proposal, an application to the Board, the
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Rent Control Board, and ask themto revi ew and
| nprove it.

That would give us the basis for
really judgi ng what can be done with 20 units
and what can be done with nore units. At this
poi nt, the applicant hasn't providedreally --
t hey have provi ded sone facts and fi gures and
sone description of the situation that exists
on the site and in the surroundi ng area, but
has not really provi ded enough i nformation for
us to determ ne whether there is any hardship
present or not.

Furthernore, we don't think three
stories -- six storiesinathree story zoning
district is appropriate. That is just way
beyond anything that we would normally
consider to be appropriate, given the fact
that nost of the existing buildings and, as
far as we can tell, all the apartnent
buil dings that are in the R4 District were
established prior to the change in the Zoning

Regul ati ons.
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Now, there is one building that
was approved as a conversion. It was -- that
we did define in the records that was
originally a tenant, a room ng house that was
converted to apartnents. But other than that,
we don't know of any new apartnent
construction that is within this, the R4
District.

Now, right across the street is a
hi gher intensity district, R5-B, but their
devel opnment really exceeds what would be
allowed in an R 5-B Zoning District. And I
refer the Board to the Ofice of Planning's
report and | ook at Exhibit 1. On Exhibit 1,
we have -- hopefully you have a col or aerial,
but it shows the CG2-Bis at the eastern end
of the street. The R4 takes up nost of the
street frontage along Euclid and the R 5-Bis
bel ow.

They are not close to G2-B. They
are in the mddle of the block. Now, it may

| eave  -- this |ot Is split on the
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Conpr ehensi ve Pl an wi t h bei ng noderat e density
and |l ow density, but we still think that for
t he purposes of maintaining the integrity of
the community and stabilization, we don't
thinkit'sreally appropriate to introduce, to
suddenly introduce a six story building on
this site.

Now, therefore, the only thing we
can concl ude, based on the information that we
have been provided, was that this would have
a negative inpact on the character and
stability of the surroundi ng nei ghborhood and
t hat these -- particularly since the
regul ati ons specifically discourage this type
of developnent in this Zone District and, as
such, it could not be -- the relief requested
cannot be granted wthout substantially
I mpairing the intent, purpose and integrity of
the Zone Map as enbodied by the Zoning
Regul ati ons and Map.

Again, we know the Conprehensive

Plan is of two mnds on the use of this
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property, but we think that the nore prudent
approach was to maintain the property inits
current state, no nore than three stories. W
not e t hat the Advi sory Nei ghbor hood Conm ssi on
vot ed bot h ways on the project. They voted to
oppose it and they voted to support it.

And | think the -- now, we don't
want this to seemto indicate that we are not
supportive of the applicant's efforts to
renovate the building. | think thisis a very
aggressive and courageous effort to acquire
the building and try to nmake changes.

W just think that the case has
not been made for the extent of relief,
doubling the height of the building that the
applicant has asked for, and we think
addi ti onal work should be done to pursue if
they are going to go the route of working
within the rent control system to use that
system to the fullest to see what could be
acconpl i shed through a hearing with the Rent

Control Board to see about maintaining the
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rent rates of the seven apartnents and then
still accommodati ng the cost of renovating the
remaining -- the entire -- well, and what the
result would be in terns of the rates on the
remai ning 13 in order to mai ntain the building
and bring it up to a standard they think is
appropriate for this market.

Wth that, the Ofice of Planning
regretfully recomends deni al of the proposed
vari ances, and that essentially includes the--
because we don't think they have net the
standards of the three part test. Wth that,
t hat concludes the Ofice of Planning's -- ny
summary of the O fice of Planning' s report and
we are available to answer questions.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very much, M. Jackson. M. Ml ler,

questi ons?

COW SSI ONER  JEFFRI ES: So a

questi on.
CHAl RPERSON @RI FFI S: o M.

Jeffries.
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COW SSI ONER  JEFFRI ES: Ch, |I'm
sorry. So in the Conprehensive Plan, the
conflict that you speak of is just sort of the
east and west conflict --

MR, JACKSON: Well --

COW SSI ONER JEFFRI ES: -- along
Eucl i d?

MR, JACKSON: Well, it's just the
property is actually three lots. You have --

COW SSI ONER JEFFRI ES:  Um hum

MR JACKSON: And two of themline
up behind each other, so that there are two
| ot faces along Euclid. The Conprehensive
Plan splits, has one lot that is in, |
believe, medium density residential and the
other is in low density residential. Let ne
see. Let nme just check. One is in noderate
density residential and the other is nedium
density residential.

COW SSI ONER JEFFRI ES: East and
west .

MR, JACKSON: The nedi um density
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residential, yes.

COW SSI ONER  JEFFRI ES: Ri ght.
Ckay. And then | think counsel brought up a
guestion about inclusionary zoning, and I
t hought | shoul d renmenber this by heart, but
| don't, but did you at all explore whether
this would fall under the purview of
I ncl usionary zoning, particularly given the
size of the addition?

MR. JACKSON: We did not address
t hat questi on.

COW SSI ONER  JEFFRI ES: Ckay.
Thank you.

MR, JACKSON: O course now, it
woul d be dependent on what was approved by the
Board of Zoning Adjustnent. For instance, if
the Board should decide that there is sone
merit to adding one floor, that could nake a
difference because we're tal king about five
units in a 20 unit building.

If the applicant should go back

and decide to break it up into instead of 20
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units that they currently say they have to t he
26 that has been approved on the site, that
coul d al so make a difference. So it would all
depend on just what they decide to do
ultimately with the breakdown.

CHAl RPERSON GRI FFI'S:  Questions?

VICE CHAIR M LLER M. Jackson
It sounded like you were saying that this
buil ding i s out of character with the zone and
t he nei ghborhood, because it's six stories
period, that a six story building is just out
of character. And what | hear from the
applicant sounds |ike, based on the buildings
that are existing, it's actually in character
wi th t he nei ghborhood and I' mwondering i f you
coul d address that.

MR JACKSON:. Well, | guess | said
a nunber of things, but let ne just say that
the Ofice of Planning has consistently not
supported attenpts to increase the size of
apartnment buildings in R4 Districts and we

think that is of character with the i ntent of
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the Zoning Regul ations as they are stated on
their face.

Agai n, when you even | ook at the
applicant's illustration, the six story, the
whol e si x story building would be taller than
anything on the north side of the street and
It could possibly be taller than the buil di ngs
to the south in the R 5-B District.

W don't know exactly what the
hei ght of the southern building is, but it
does appear that it would be a marked change.
It woul d be a marked change fromwhat is there
now and from our perspective, we think it
woul d be again counter to what the actual
Intent of the R4 District is as envisioned by
t he Zoni ng Conm ssi on.

VICE CHAIR M LLER Is it your
position that they couldn't neet the practi cal
difficulty test by showng the economcs
W t hout going to the Rent Control Board?

MR, JACKSON: Well, at this point

t hey haven't shown any economi cs. They have
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tal ked about it, but there has been no
conparison of the cost and the inpact of
renovating a 20 story, the addition 20 story,
and the cost and the inpact of renovating and
constructing a six story, given all the other
t hi ngs they want to achi eve, so just providing
t he parking and, of course, keeping the rent
of the current residents the sane.

They are particularly explaining
about what the regul ati ons woul d al l ow, and so
nunbers about what would happen under the
current building, how nmuch noney they woul d
|l ose with the current building, but there is
no further analysis of what woul d actual ly be
the result of getting what they are all owed
under the regulations in terns of the 12.5
per cent return over the cost of t he
I nvest nents and t he encunbrances using the 13
units that are not -- that they woul d not be--
t hat are not occupi ed as carryi ng hi gher rents
and t hen keepi ng the sane rents for the seven.

Remenber, they have 20 units to
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begin with and, at this point, they haven't
shown how what they have al ready doesn't work
or would not work, and this goes back to the
fact that their justification is essentially
econom c.

VICE CHAIR M LLER: Ri ght, and |
understand that they are going to Dbe
suppl enenting their econom ¢ docunentati on.

Wth respect to this being a
nonconform ng use, | think that the Chairmn
alluded to the fact that | think this Board
has found in the past that an increase in area
where there is a change in residential use is

not a use vari ance, but an area vari ance.

And | brought this attention |
think to -- | brought this to M. Jesick's
attention. | think it's the WIf case. I
don't know if you had a chance to -- have you

seen that case, WIf v. D.C. Board of Zoni ng

Adj ust nent ?

MR, JACKSON: No, | don't.

VICE CHAIR M LLER  Ckay. But in
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any event, ny questionis | think your -- when
you anal yzed the first prong of the variance
test, you basically relied on the fact that
you couldn't use a nonconformng use as a
reason for exceptional circunstances. And ny
point is if we don't find that it's a
nonconform ng use, which | don't think we do,
then do you see any uniqueness about this
property?

MR JACKSON: Well, again, based
on the applicant's statenent, the uni queness
that they are usingis the fact that it's in--
as | recall, they said the uniqueness had to
do with the fact that it's in an area that is
growi ng, that there are high taxes, that the
costs are going up and they are in a
conpetitive nmarket.

That in itself does not really
seemto create -- is not a unique situation in
the District. Now, the issues they placed on
t hensel ves that they want to -- and to their

credit, would like to maintain the rents of
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the current residents so they can cone back.
They are willing to pay the difference in
their rents if they go sonepl ace el se. These
other particulars are very interesting and |
think should be -- and we support them in
t hose efforts.

But the Jlast result is they
haven't done the -- they haven't provided the
docunentation or conputations to indicate.
They can't do that wth having 13 dwelli ngs,
13 units that they can charge whatever is
allowed wunder rent control, taking into
account what they are -- the anmount of noney
they are not going to charge for the units
that they are going to maintain at the current
rate and the cost of construction for a 20
story building -- for a 20 unit building.

If they go to 40, you know, then
that will be the issue. I'msorry. If they
go to 34, you're tal king about even nore costs
and we still don't have any nunbers for it.

So in order for us to do the appropriate
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anal ysi s, we need sone sort of -- sonmething to
conpare. W haven't got anything to conpare
at this point.

VICE CHAIR M LLER My final
guestionisis this -- would you say that this
Is an area that is changing and that that is
part of the reason that this building my have
to change? | nean, there is a question as to
how much or whatever, but is that a fact in
this case?

MR, JACKSON: | think the area is
changing in that it's becom ng nore popul ar
and people are looking to |live here, |ooking
to live here, but I'm not sure if it has
changed to the point where you cannot
economcally run a 20 unit apartnment buil ding
in this area.

| don't think we're at a point
where the only way you can nmake a profit in
this area, even if you have sone -- a few
units that you want to naintain at a certain

rate, is to double the size up of your
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bui | di ng.

| think there are probably ways
that it can be done, but it has yet to be
proven that this existing dwelling, this
buil ding, multiple dwelling that was approved
back i n 1960, cannot be econom cally renovated
inits current state at the sane tinme neeting
the requirenents of the current tenants in the
current environnment using rent control.

VICE CHAAIR MLLER I'msorry. |
have one nore questi on.

MR JACKSON:  Yes.

VICE CHAIR M LLER: And what is
the detrinment to the public if this building
expands to this |evel?

MR JACKSON: | think the whole
| ssue of increasing the pressure on -- okay.
Now, let's again |ook at the pattern that we
have on the street now It's nostly
apartnents and | arger structures to the east
and then it gets nore and nore row dwel | i ngs,

nore dwelling character, sorry, to the west,
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nore row dwel ling character to the east.

This is still an R4 District. |
think it puts nore pressure to increase the
density of developnent and redevelop the
street to the east. | think it puts nore
pressure for redevel opnment to a higher |evel
at the sane tine, at the sane point where the

Conpr ehensi ve Pl an basi cal | y says t he noder at e

density should stop. The nedium density
shoul d stop. It shouldn't go past this
property.

Again, recall that there is a
three story building, well, | think that's a

maj or renovation, only one, as far as we coul d
determ ne, newstructure has been built on the
street that is an apartnent buil di ng, but that
Isinthe R5-B. O herw se, there has been no
significant change on the property, on the
site, except for renovation of existing
bui | di ngs.

And as far as we know, there has

only been one conversion to an apartnent
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buil di ng and that occurred back in 1961. So
thisis a stable street. W would Iike to see
it remain a stable street.

CHAl RPERSON @RI FFI S: Excel | ent .
Any ot her questions? Excellent report, very
full analysis, both witten and oral today.
s there cross exam nation fromthe applicant
of the Ofice of Planning?

MR GREENE: Yes, M. Chairman.
Can | do it in the formof a statenent?

CHAI RPERSON CGRI FFI'S:  No.

MR GREENE: Ckay, good. el |,
let nme say yes, | do have a couple of
questions for M. Jackson.

CHAI RPERSON GRI FFI S: Just put a
guestion mark at the end of it.

MR. GREENE: Yes, okay, a question
mark. M. -- 1 nmean, it never ceases to amaze
ne. M. Jackson, what know edge or what
trai ning do you have i n construction financi ng
to the point where you're able to say that it

won't work, because if we did X, if we did Y?
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| guess what I'mtrying to say is
that, you know, you're making a lot of, you
know, comments about what they should do, go
tothe rent control. If weincrease -- if the
cost was $100,000, it would have a negative
effect on the rent levels and |"'mnot sure if
we will even -- and that's just at $100, 000.

And we nmade the point that one of
our objectives is to be less of a burden on
the existing tenants. | guess |'mjust trying
t o understand your background here. | nean,
| know you work for the Ofice of Planning,
but do you have experience in construction?
Do you know what average construction per
square foot cost is today? Let ne ask you
that direct question.

MR, JACKSON: No.

MR GREENE: Do you know
construction financing? Direct question.

MR, JACKSON: No.

MR,  GREENE: Al right. Second

questi on. The Conprehensive Plan, you talk
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about this is going to have a harnful effect
on the plan, on the Zone Plan. The

Conpr ehensi ve Plan has a nunber of el enents,

correct?

MR JACKSON: Correct.

MR, GREENE: And | don't recall in
your report or did in your report -- you gave

a conplete assessnent of the Conprehensive
Plan as it relates to this part. | nean, for
exanpl e, the housing elenent. The mayor has
a goal to increase by 100,000 housing units.
Does that factor into your report at all, M.
Jackson?

MR, JACKSON: No.

MR,  GREENE: Ckay. Does ot her
el ements of the Conprehensive Plan factor into
your report, other than the fact that you're
saying that | don't like it because it's an R
4 Zone and it mght |ead to nore devel opnents
of this type in that particular zone?

MR JACKSON: wWell, the -- ny

reference i n the Conprehensive Plan was to the
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| and use designation for the area and as it
affected this property. It's the Ilots
t hensel ves that separate -- are in separate
designations, and that is the reference | made
I n the Conprehensive -- to the Conprehensive
Pl an.

MR, GREENE: And, M. Jackson,
what changes | and use? | nean, what affects
| and use designation? Let ne ask you. Does
change affect | and use designation?

MR JACKSON:  No.

MR, GREENE: Does not ?

VR, JACKSON: No. The
Conpr ehensi ve Pl an for 1999 and t he proposed- -
in the draft Conprehensive Plan that 1is
currently consi dered by t he Zoni ng Conm ssi on,
by the Cty Council, have the sane
desi gnati ons.

MR. GREENE: Well, did you factor
I n then the changes that have occurred on the
bl ock, on the street, the fact that there are

varying heights. There are heights equal to
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or greater than the heights that we are
pr oposi ng.

MR JACKSON: Yes, but, as | said,
t here haven't been any changes in the R4 Zone
District. The R4 Zone District continues to
be the same uses that were there before the
change in Zoni ng Regul ati on.

What the change was was the
subj ect property and the fact that it was
al lowed to be constructed in the first place.
One that was there, it did change the
character but, again, as far as the R4 Zone
District is concerned, the entire street
frontage was devel oped as it is today.

And getting back to your earlier
guesti on about our know edge about
construction, | think the inportant thing is
what | have been asking for.

MR GREENE: I was finished wth
t hat .

MR JACKSON: Ch, |I'm sorry. (€

ahead.
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MR, GREENE: Ckay. How does this
project rank with the urban design standard,
urban design elenents of the Conprehensive
Pl an?

CHAI RPERSON GRI FFI S: Wiy are we
sayi ng so nmuch about the Conp Pl an though?

MR, GREENE: Well, heis tryingto
make a point that this is so harnful on the
plan, and |'mjust trying to --

MR JACKSON:. Well, I'msaying the
character --

MR, CGREENE: | don't understand,
M. Chairman, that we're only talking about
I ncrease of 14 wunits. What can 14 extra
people do? | nean, 14 toilet flushes extra?
The parking, we satisfied. W put in the
parking right on-site.

CHAl RPERSON GRI FFI S: Ckay. I
mean, we understand the argunent. You' re
trying to get to the fact that the Ofice of
Pl anni ng took a strong stance that it was not

I n conformance with the Conp Pl an. s that
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correct?

MR, CGREENE: Absol utely.

CHAI RPERSON Rl FFI S: Ckay. I
t hi nk we understand that.

MR, GREENE: Ckay. (ood.

CHAI RPERSON GRI FFI S: | think we
understand the assertions of what has been
establ i shed and what the applications nean.

MR, GREENE: Then I'Ill stop.

CHAI RPERSON CGRI FFI S: Ckay.
Anyt hing el se on that?

MR. GREENE: No, sir.

CHAl RPERSON @RI FFI S: Very well.
s the ANC -- well, you nentioned the ANC was
here, 1B. | believe they had to | eave. Any
ot her questions then of the Ofice of Planning
for the Board, clarifications? Very well.

If there is not, let's nove on to
-- there was a letter, acurrent letter of the
ANC in the record. |Is that correct?

MR GREENE: That is correct, M.

Chai r man.
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CHAl RPERSON CRI FFI S: Wiich is
dated -- do you have that?

MR,  GREENE: And, M. Chairnman,
while you're | ooking for that, the ANC di d not
-- M. Jackson made it sound as though the ANC
took a vote and went one way and then took
anot her vote. The first nmeeting was a neeti ng
in which we were not there. There was no
presentati on.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR. GREENE: W got no noti ce.

CHAl RPERSON GRI FFI'S:  Yes.

MR GREENE: So | don't think it's
fair to say that.

CHAI RPERSON GRI FFI'S: Do you have
a copy of the new one?

MR. GREENE: (kay. Yes, | do. |
have it right here, M. Chairnmn.

CHAI RPERSON GRI FFI'S: Let's get it
i n, because we don't have it in the record or
| don't have one.

VMR. GREENE: And this also was
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filed, so it should be in the record.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, GREENE: But we have copi es.

CHAI RPERSON GRI FFI'S: So the ANC,
of course, if they were here, M. Hunter woul d
have gone into great length to explain to us,
but you nmade a full presentation and all the
ANC nenbers --

MR, CGREENE: Absol utely.

CHAI RPERSON GRI FFI S: -- asked
questi ons?

MR, CGREENE: Absol utely.

CHAl RPERSON CRI FFI S: And then
t hey voted unani nously 10-0, you said.

MR, GREENE: All 10 ANC nenbers.

CHAl RPERSON GRI FFI S: And
reconmend approval .

MR, GREENE: I ncluding the Counci l
Menber for the ward.

CHAI RPERSON CGRI FFI'S: | ndeed. And
then they knew the -- there it is.

MR, GREENE: They knew about the
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CHAI RPERSON CGRI FFI'S: Thank you.

MR GREENE: They knew all of
t hat .

CHAl RPERSON GRI FFI S: Brilliant.
Ckay. Anything else on that? Any ot her
guestions, clarifications? Very well. Not
noting any though, | don't have any other
Governnment reports, except that which is
attached to the Ofice of Planning's report.

Unl ess there are others that are
aware of Governnent reports attendant to this
application, let's nove ahead to anyone here,
persons, to provide testinony? Are there
persons to provide testinony in support of the
Application 17553 <can cone forward, al
per sons.

Is there anyone else here in
opposition to provide testinony on 175537
Very wel | .

Don't know if you're aware, Mss,

but you're allowed three m nutes as a person
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to provide testinony. |f you would state your
name and address for the record, please.

M5. d ORDANC My nanme for the
record is Cynthia Gordano fromthe Law Firm
of Arnold and Porter. W represent the seven
remai ning tenants in the buil ding.

CHAI RPERSON CGRI FFI'S: | ndeed.

M5. d ORDANG And | just, you
know, have a very brief statenent.

CHAl RPERSON @RI FFI S: I smle
because you're so famliar W th our
proceedings that | was kidding telling you
what you're required, but there it is.

M5. G ORDANO | don't even need
t hree m nutes.

CHAI RPERSON CGRI FFI'S:  Good.

M5. G ORDANO | just wanted to
indicate to the Board that the renaining
tenants in the building do support this
application. W have been negotiating an
agreenent with the owner and we expect to

conpl ete the negotiation of that agreenent if
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t he Board approves this project.

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. G ORDANO.  That's the sum of
my statement.

CHAl RPERSON @RI FFI S: Thank you
very much, and | think that is very inportant
for us to understand. | mean, as | said in
t he begi nni ng, maybe too quickly, but | won't
spend a lot of tinme, this is -- it's
incredible to see a project of this program
com ng forward.

| nmean, certainly, there is -- |
don't think anyone on this Board, certainly
not nyself, would want to stand in any way of
providing this and upgrading a building and
maki ng sure that the existing tenants can cone
back in at the affordability, at the rate of
rent that they have, and actually providing a
new product. So | think it's inmportant for us
to understand all of that.

But | et nme ask you, as you had the

di scussion, what would happen if we didn't
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approve and what woul d happen to the tenants?

M5. G ORDANO That is really, you
know, conpletely up in the air right now.

CHAI RPERSON CRI FFI'S:  Sure.

M5. G ORDANO. |  nean, but of
course there are rent control [laws that
protect our interests.

CHAl RPERSON Rl FFI S: Ri ght,
right, indeed. Ckay. Any questions then?
Any questions fromthe Board of Ms. G ordano?
Appreciate you taking the tine. Any cross,
M. G eene?

MR GREENE: No.

CHAl RPERSON  GRI FFI S: | ndeed.
Very well . Thank you very nuch. e
appreciate you putting that on the record t hen
in terms of the representation and the
position of the tenants. |f there is no other
persons here present to provide testinony on
this application, let's nove ahead then, M.
Greene, if you have any closing remarks,

summations at this tine.
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MR. GREENE: Act ual | y, very
briefly, M. Chairman. | just want to say
that -- just summari ze. | think this is an

opportunity for the District.

| think change has occurred in the
ar ea. | think there is a genuine effort on
the part of the owner to nake it easier on
everyone, but at the sane tinme in order to
conplete the inprovenent, we need the extra
density and the extra density, one, is not all
bad. Secondly, the area is changing. Height-
w se, we are not tal king about anyt hi ng hi gher
than what is there for the nost part.

But, thirdly, it wuld be a
hardship on the part of the applicant if we
were not granted these changes. |In terns of
what woul d happen, we really don't know, but
we don't want to be in the newspaper putting
out tenants and trying to nmake things happen.
W'retryingtowrk it out, M. Chairman. So
that's it. Thanks.

CHAI RPERSON GRI FFI S: Excel | ent .
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Thank you very nuch. Very wel | . Anyt hi ng
further? I think we'll set this for a
decision. M/ understanding is we woul d keep
t he record open then for addi ti onal
substantiation of the econom c inpact. l's
that the Board's understandi ng?

Do you want to be nore specific on
what kind of docunentation you would need?
What ?

VICE CHAIR M LLER Well, | just
want to say | think that we were tal ki ng about
certainly the economcs to substantiate the

anount or the magnitude of the relief that is

bei ng requested. |Is that clear?

MR GREENE: Well, | wouldn't say
this is --

VICE CHAIR M LLER Ckay. It

sounds like it isn't.

MR GREENE: Well --

VICE CHAIR M LLER: Let ne just
say picking up from what Ofice of Planning
was saying --
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MR. GREENE: Ri ght.

VI CE CHAI R M LLER: It's
basically, you know, if you're all owed natter-
of-right three stories --

MR. GREENE: Right.

VICE CHAIR MLLER -- and you're
asking to go to six stories --

MR. GREENE: Ri ght.

VICE CHAIR M LLER -- then the
question is why do you need six stories to
make ends neet.

MR. GREENE: Right, right. GCkay.

VICE CHAIR M LLER: Maybe you only
need four. Maybe you need five.

MR, GREENE: Ckay.

VICE CHAIR M LLER:  You know?

VR GREENE: | - - yes, |
under st and.

VICE CHAIR M LLER: | woul d expect
you woul d be saying yes, we need six and this
I S why.

MR. GREENE: Right, exactly.
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VICE CHAIR M LLER: But unl ess you
nodi fy.

MR GREENE: Ckay. And that's
exactly right, and we wll provide the
necessary pro formas to show that.

CHAI RPERSON GRI FFI S: Al right.
This is what | would like to do is set this
for a decision on the 6'" of February.

MR. GREENE: M. Chairman?

CHAI RPERSON CRI FFI'S:  Yes?

MR GREENE: Is there any chance
of gettinginearlier? | nean, we can respond
extrenely qui ck. It's just that it took us
awhile to get here. We got construction.
Construction costs continue to go up and we
just got a crew ready to start, and to hold
this thing off until Mrch -- any chance of
February? If you need us to respond in two
days, we can get it to you in two days.

CHAI RPERSON GRI FFI S: Ch, no, |
said we'll set it for the 6'" of February.

MR GREENE: Ch, | thought you
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said March 6'". |'msorry.

CHAI RPERSON CRI FFI'S:  Yes, that's
right.

MR, GREENE: Ckay.

CHAI RPERSON GRI FFI'S:  We're goi ng
to put it first in the norning unless you want
to do it for a Special Public Meeting, which
means we need all your stuff in today.

MR GREENE: W can't do it today,
M. Chai r man.

CHAl RPERSON GRI FFI'S: At 1:10.

MR. GREENE: No, sir.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR GREENE: We'll take the 6'"".
Thank you.

CHAI RPERSON GRI FFI'S:  Yes. And to
that though, let ne give a little bit of
directioninterns of getting us substantially
towards the 6'" and finalizing our decision.
| don't think this needs to be extensive. |
mean, | wll |eave the record open for as much

and what you want to put in, but | think
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succi nct explanation of -- for the Board's
understanding of how it relates to, as M.
MIler has put it, the economcs or the pro
forma of this project, howit directly relates
to, one, the outgrowth of a uni que aspect and
the practical difficulty and, therefore, the
provi sion of three additional |evels would be
requi red.

MR, GREENE: Yes, thank you.

CHAI RPERSON CGRI FFI'S:  Ckay. Thank
you very much. Further?

COW SSI ONER JEFFRI ES: | just --
| do want to add that, you know, just -- |
just want to make it clear | do think you have
a tall order here at least on ny end.

So, | nean, | haven't nade a
decision yet, but | just -- | don't want you
to wal k out of here today, you know, perhaps
thinking thisis -- | nean, it's | ooking good
necessarily at least on this end, so | just
wanted to at | east manage expectations on ny

end.
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MR,  GREENE: vell, M. Jeffries,
anything in addition to what has been asked,
I's there anything el se you need to get you on
the positive side?

COMWM SSI ONER JEFFRIES: | don't --
| think in ternms of the economcs, | think |

woul d be i nterested in seei ng what you have to

show but, | nean, | Iive around the bl ock from
this.

| mean, | know t he bl ock very well
and | just -- you know, | would like to, you

know, see nore denonstration and | think what
the Ofice of Planning has set forth -- and,
by the way, | think that M. Jackson has done
a very good job fromwhat | can see fromthe
meno, and the questions that he asked of you.
| don't think he needs to be a construction
financier to be able to ask those questions.

But, again, | just -- | don't want
you to wal k out of here thinking that this is,
you know, shot out of the park here, | nean,

for ne. | can't speak for the rest of the
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out of here like that and | don't think there
I s anything el se you can do other than | would
| ook to -- ook at the econom cs, what you're
going to submt. | will take a | ook at that.

CHAI RPERSON GRI FFI S: Ri ght . I
think what you're really -- and | guess |
didn't want to be too brief onit, but really
what you're balancing is howis this -- howis
all this unique to this property and that is--
that to ne is a critical aspect of the nexus
of the uni queness that has then gotten you to
the point of three extra | evels, and you have
all the pieces, but they need to be connect ed.

| don't disagree. It is a very
tall order. It's always atall order interns
of making an econom c argunent before this
Board if you know of any of our proceeding
del i berati ons. Being a 16 year resident of
t hi s nei ghborhood, | amvery famliar with the
changes that are always taking place. So if

there is a nexus also between the aspect of
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how this wuniquely is inpacted by certain
changes i n the nei ghborhood, that needs to be
articulated and | don't disagree.

M. Jackson has done an excel |l ent
job in terns of their required analysis and
the elenents of which they needed to | ook at
for the provision of a recommendation to this
Boar d.

That being said, | don't want 50
pages of pro forma analysis or construction
costs or anything of that sort, because it
shoul d not be at a | evel of which we need to
get to, but rather the summati on of those that
woul d be i nportant for our understandi ng. And
the last word by Ms. Mller.

VICE CHAIR MLLER Well, this is
actually directed probably to ny fell ow Board
Menbers, but there was a question hanging
whet her does t he applicant need to address why
they don't -- they shouldn't have to go to the
Rental Control Board, in your opinion, or do

you think that they can just nmake their
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econom ¢ argunent however they see fit?

CHAI RPERSON GRI FFI S: Ri ght . I
think it's hard to answer that directly or
give that direction. Qobviously, it's the case
presentation that's before us. I f they
believe that is not an option for them then
certainly that's a statenent that's been nmade
here if they want to substantiate why that is
not a self-created option that they are not
doing that or there are other --

VICE CHAIR M LLER:  Um hum

CHAl RPERSON GRI FFI S: -- or they
think it's valuable to address the different
directions they could go, so be it.

VICE CHAIR M LLER R ght.

CHAl RPERSON GRI FFI'S:  But no, you
know, | don't think giving specific direction
on addressing what other types of boards or
ot her el enents of jurisdictionthat are beyond
ours would be appropriate use of their tine
and, frankly, our reviewtine.

VICE CHAIR M LLER Ri ght. I
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woul d agr ee.

CHAI RPERSON CGRI FFI'S:  Ckay.

VICE CHAIR MLLER It just was a
guestion that was raised and | wanted to just
make sure it was clear that it isreally upto
the applicant to nake the econom c argunent.

CHAI RPERSON CGRI FFI'S:  Good poi nt.

VICE CHAIR M LLER: However you
see fit.

CHAI RPERSON CGRI FFI'S:  Good poi nt.

VICE CHAIR M LLER. Thank you.

CHAI RPERSON Rl FFI S: Furt her
clarification, questions?

MR, GREENE: No.

CHAI RPERSON GRI FFI S: Excel | ent.
Thank you very much then. W're going to set
this and then Ms. Bailey is going to tell you
exactly when this needs to be into the record.

MS. BAILEY: M. Chairman, if it's
appropriate with you, next Tuesday, which is
January 30'".

CHAI RPERSON CGRI FFI'S:  Perfect. By
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3:00 inthe Ofice of Zoning. And obviously,
I f you would serve that on the ANC al so, so
that they are aware of that subm ssion and
we'll go fromthere.

MR, GREENE: Ckay.

CHAl RPERSON @RI FFI S: Very well.
Thank you all very much.

MR. GREENE: Thank you.

CHAI RPERSON @RI FFI S: Appr eci ate
your patience wwth us this norning. And let's
nove ahead for those that are here nowas it's
alittle after the 1: 00 hour, we have one nore
case in our norning session and then we wl|l
take a short break for a lunch recess. Let's
call the next case and we'll give a quick
assessnent of how much tinme is required.

V5. BAI LEY: Application No. 17557
of Erie Hones, Inc., pursuant to 11 DCWVR
3103.2, for a variance from the floor area
ratio requirenments under section 402, and
pursuant to 11 DCMR 3104.1, a special

exception to allow the construction of five

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

194

flats under section 353. The property is
Zoned R-5-A and it is located at 122 through
130 50'" Street, S.E., Square 5327, Lot 800.

CHAI RPERSON GRI FFI S: Excel | ent.
Thank you, Ms. Bailey. Wy don't | have you
I ntroduce yourself for the record.

MR AGBIM MW nane is | ke Agbim
My office is 1300 Mercantile Lane, Suite 122,
Largo, Maryland 20774.

CHAI RPERSON GRI FFI S: Excel | ent.
And is Ms. Lowe present? M. Lowe, |'msorry.
We have a quick question. Let ne ask the
applicant, M. Agbim is that correct?

MR AGBIM Yes, sir.

CHAl RPERSON @RI FFI S: Are you
aware of a request for party status in this
application?

MR AGBIM No.

CHAl RPERSON GRI FFI S: Al right.
Let's get that to M. Agbhim if we have an
extra copy then, that would be trenendous.

And |l et nme ask, M. Lowe, if you wouldn't m nd
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com ng up and just state your nanme and address
for the record. And Ms. Bailey, am| correct
that this is not tinely filed?

M5. BAILEY: Yes, M. Chairnan.

CHAI RPERSON CGRI FFI S: Ckay.
Excellent. Perfect.

MR LONE: Actually, ny nane is
Lonnie Lowe and | reside at 115 Street, N E.,
Washi ngt on, D. C., but ['"'m actually
representing ny nother, who lives directly in
the vicinity of the project at 5004 Astor
Pl ace, S.E., and she al so owns property in the
rear of this project in lots, I'll give the
| ot nunbers later, and | happen to own a
parcel also in the rear of the project. So as
a party, I'mrepresenting all of those.

CHAl RPERSON GRI FFI S: Excel | ent .
Ckay. And this request for party status,
Exhibit 26, was not tinely filed. |Is there an
under st andi ng you can provi de t he Board of why
it wasn't filed 14 days prior to the hearing?

MR, LOAE: Actually, it's afamly
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dynam c. My sister was actually going to
represent the party status for ny nother. |
was going to represent ny interest and she
obvi ously did not do that.

CHAI RPERSON CGRI FFI S: I see.
kay. So well, there it is. Dd we get one
to you, M. Agbin?

MS. BAIl LEY: M. Chairman, | wll
just a second.

CHAI RPERSON GRI FFI'S:  Oh, thanks.
Sorry to rush. W're going to give a quick
noment for the review of that. In the
meantinme, are there questions fromthe Board
Menber s?

VICE CHAIR M LLER M. Lowe, do
you understand the difference between
participating as a party and participating
just as a reqular person?

MR LOVE: Yes. | heard vyou
explain it in an earlier case this norning.

VICE CHAIR M LLER: Ch, okay.

Fi ne.
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MR LONE: | got it.

VI CE CHAIR M LLER Ckay. And you
want party status.

MR. LONE: Thank you.

VICE CHAIR M LLER. Ckay. Good.

CHAI RPERSON GRI FFI'S:  Wile there
Is review of that, let ne ask you direct
questi ons. | have always found the request
for party status application the |l ast question
isreally critical in ternms of ny eval uation/
del i beration of granting party status or not
and that goes to whether one person is
uni quely or distinctly inpacted if this was to
be provided.

I n your answer, you have i ndi cat ed
t hat you are uni que, because you, | believe it
Is, are nore vested in the comunity than
ot hers. But talk to ne about what the
physical attributes of if this was granted,
what the physical attributes would be to
| npact you or your property, because | don't

want to get into a lot of discussion about
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whet her, you know, you are nore active or
sonebody el se is nore active or cares nore or
cares | ess about the community.

MR LOVWE: Wwll, as | stated
earlier, | own the parcel in the rear of this
property.

CHAI RPERSON CGRI FFI'S:  Sure.

MR LOVNE VWhich | think the
project is going to be directly on the
property line.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, LOVNE: In addition to that,
you know, this is a famly hone where | was
raised in Marshall Heights itself.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR LOAE: It is ny nother's hone.
She i s handi capped and limted in terns of her
physical ability to the house, so it has
di rect inpact on her, which has inpact on ne
as her ol der son and representing her famly's
interest in this matter.

CHAl RPERSON GRI FFI S: Ckay. So
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for access and the other points that you bring
up here in terns of potentially sone soil
erosi on, etcetera.

MR LOWNE: Yes, drainage, yes.

CHAI RPERSON GRIFFI'S: Distinctly.

MR LONE: (Kkay.

CHAI RPERSON CGRI FFI S: Any
guestions? M. Agbin?

MR AGBIM No. | would like to--
| mean wi t hout doi ng the presentation, | would
like to say that sone of the issues that he
brings forward are --

CHAI RPERSON GRI FFI'S:  Sure, sure.
Yes, you're going to address all his issues,
but do you have a position on whether we
shoul d grant party status or not? Are you in
obj ection to having hima party i n opposition?

MR AGBIM Yes, I'min objection
to having him

CHAI RPERSON GRI FFI'S: And based on

what ?
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MR. AGBIM Based on the fact that
his application was not tinely filed for the
Boar d.

CHAl RPERSON @RI FFI S I see.
Excellent. GOkay. Comments? M. Mller?

VICE CHAIR MLLER Can you
address how you m ght be di sadvant aged by the
fact that this was untinely filed if party
status is granted?

MR, AGBIM | have always check --
come in here to check, you know, if they are
wWthin the 14 day tinme line. | cane to check
to see if there was any party status
application filed, so that I can get a copy of
it and prepare for any rebuttals. But |
wasn't aware until today.

VICE CHAIR M LLER Ri ght . But
are there areas that you feel you wouldn't be
abl e to address adequatel y?

MR AGBIM Yes.

VICE CHAIR M LLER: Yes, really,

what ?
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MR AGBI M ["m not sure | heard
you very well.

VICE CHAIR M LLER VWhat areas
that he may be raising that you are not
prepared to address?

MR AGBIM Well, I'"'mjust kind of
readi ng through it as we talk. | just haven't
really fully digested the contents.

VICE CHAIR M LLER. Ckay.

CHAI RPERSON CGRI FFI S: O her
comments, questions, clarifications? It does
raise the |evel. I nmean, we take very
seriously bot h aspects. One, t he
establ i shnment of the party status for adjacent
properties specifically as we find that that
Is the nost critical inpact or uniquely
distinct. But really what we see hereis this
was actually stanped in on the 19'"

So it gives -- the 19'" was Fri day,
was it not?

MR LONE: (Kkay.

CHAI RPERSON &Rl FFI S: So
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conceivably with the office cl osed on Sat ur day
and Sunday, the applicant would have had to
have been here yesterday afternoon to prepare
for the conments that you are submtting as in
opposi tion. So | think there is sone great
concern about the equitable situation. But
| et me hear comments and brief ones, so that
we m ght nove forward on this.

| think in substance, there is no
guestion the fact that there is a strong basis
to grant party status in this based on the
adj acency of the properties, the nunerous
properties and | would be anenable based on
that, well, based on that to nove forward with
It. However, | amnoting great concern about
when this was filed. Ohers?

BOARD MEMBER ETHERLY: Very
briefly, M. Chair. | would tend to perhaps
agree wwth you, if |I may through you, to M.
Lowe to fill out therecordalittle bit. Dd
you, at any point, participate in the ANC s
proceedi ngs regarding this application?
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MR LONE: Yes.

BOARD MEMBER ETHERLY: Ckay. And
in terns of the course of that participation,
you were at neetings that were hosted by the
ANC. At that tine, did you question or
inquire wiwth regard to the applicant's pl ans
regardi ng the subject property? Yes, sir.

MR LONE: Yes.

BOARD MEMBER ETHERLY: Ckay.
Thank you. Thank you very nuch. | inquired,
M. Chair, not because, of course, that is not
di spositive of the issue of party status, but
just from the standpoint of bal anci ng what |
think is a valid concern on the part of the
applicant regarding satisfactory notice to
prepare and respond to any i ssues that nmay be
rai sed by conpeting parties.

Hence, of course, the requirenent
that party status applications be put inin a
timely fashion. But with that participation
on the part of the party applicant in prior

aspects of this case, i.e., in front of the
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Advi sory  Nei ghborhood Conmm ssi on, I am
somewhat conforted to an extent with regard to
noving forward favorably on the party status
application.

But | do share alittle bit of the
concern that was expressed by the tineliness
of it, but I'm inclined to be favorable,
because t here has been sone evi dence presented
that there has been prior participation, if
you wll, in the broader aspect of the
communi ty di al ogue on this case.

CHAl RPERSON R FFI S: Excel | ent .
Well said. O hers, comments, positions? Yes,
M. Jeffries?

COW SSI ONER  JEFFRI ES: Just a
question. M. Lowe, can you just wal k ne back
t hrough sort of how you arrived at a late
application?

MR. LOWNE: This whole process has
been -- involved our conplete famly and so we
divided actually parts of it up in terns of

representing our i nterest, because of the | and
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that's owned by our parents and
representations by ne of ny interest in ny
| and. So the actual party status was given to
nmy sister, who obviously was late. That's the
only reason | can give you right now

COW SSI ONER JEFFRI ES:  Ckay. M.
Chair, | wll probably agree with M. Etherly.
| mean, just given the proximty of, | nean,
adj acent land and, | nean, it's not just one

parcel, but several parcels around this, |

just find it -- | just think that trunps even
the | ateness of the application, | nean, from
where | sit, so | wuld be in favor of

granting party status.

CHAl RPERSON GRI FFI S: Excel | ent .
Are there others that want to speak to that?
M. Mann?

BOARD MEMBER MANN:  Well, | think
| could go either way on this, but, | nean,
perhaps to the extent that the applicant
wasn't prepared to respond to sone of these

Itenms brought up today, we mght give an
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opportunity to review it afterwards and keep
the record open.

CHAI RPERSON  CGRI FFI S: Excel | ent
point. And | think M. Etherly really focused
us in on that in indicating that there has
been a partici pation t hr oughout and
concei vably we will be able to address or the
applicant wll be able to address the

representative of all the issues that arise.

But | totally agree if we need additional
time, we'll just |eave the record open.
| would like to proceed then,

unl ess there is any other critical aspects of
this, and I would nove approval of the party
status application and woul d ask for a second.

BOARD MEMBER ETHERLY: Second, M.
Chair.

CHAI RPERSON Rl FFI S: Thank you,
M. Etherly. |s there any other discussion,
deli beration on that? Not noting any other,
| would ask that all those in favor of the
notion to signify by saying aye.
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ALL: Aye.

CHAI RPERSON GRI FFI' S: And opposed?
Abstai ning? Very well. Wiy don't we nove
ahead. Thank you very nuch, M. Lowe. You
can have a seat. W'l call you back up in a
short monent. And, M. Agbim if you woul dn't
m nd, you can proceed.

MR AGBI M Yes, yes, thank you.
| would like to start by point that in the
course of filing the original application I
met wth the Ofice of Pl anning and
subsequently revised the application to
exclude the request for a variance from the
FAR requi renents, because we now have revised
the plans and do not any |onger need any
relief fromthe FAR requirenents.

CHAl RPERSON GRI FFI S: Excel | ent .
So what's before us and what the O fice of
Pl anning actually has in their analysis and
what we are showng is a special exception
under section 353 is required?

MR AGBIM That's correct.
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CHAl RPERSON GRI FFI S: Per f ect.
Let's npve ahead.
MR AGBI M This property is

| ocated in the R 5-A Zone in the northeast

corner of Astor Place on 50'" Street, S.E., in
Mar shal | Hei ght s. It has never been
devel oped. The property is rectangle in

shape, neasuring 80 feet al ong Astor Pl ace and
100 foot along 50" Street. There is no
public alley. There is a single-famly
dwelling on the east and on the north is a
vacant | ot.

Around the block there are other
apartnent buildings, a church and a bl ock and
a half away a school. The single-famly
dwel ling next to this property which shares a
common property line is located, the actual
bui | ding structure, at about 35 feet fromthe
property line.

This site is characterized by huge
sl opes, which presents a unique challenge in

devel oping the site. Exi sting grade ranges
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from hi ghest point to | owest point in excess
of 20 feet. In order to obtain flat areas for
pl acement  of building and parking and
pedestrian circul ati on, we have t o nmake use of
retaining walls to articulate the change of
el evati ons.

So we have two north/south
retaining walls each of 100 foot | ong. We
build a finished grade foundati ons and one on
the north side offset fromthe property line
next to the single-famly dwelling. The
exi sting pavenent along 50'" Street slopes
down rapidly to the north. So because of this
change in grade and slope of existing
pavenent, we have had to design the buil dings
and use planter boxes, as they were
articulated, the step-down of the grades of
the portions of the building.

This proposal is for five separate
bui |l di ngs. Five row buil di ngs, each one four
| evel s. Each building is a flat style, each

flat is two | evels. Pedestrian access to the
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bui l dings are from |andscaped front vyards,
approximately, 7 x 16 feet and we have
proposed for entire project one curb cut on
Astor Place to enable us to provide the
requi red nunber of parking spaces in the rear.

This project, as | nentioned
earlier, now conplies with all applicable
provi sions of Chapter 4 of DCVR 11. The
buil ding is 30 foot hi gh above finished grade.
The exterior is faced wth brick veneer and
It's pre-faced bl ocks.

CHAI RPERSON Rl FFI S: ['m sorry,
|"m going to interrupt you just to nove it
al ong.

MR AGBIM Sure.

CHAl RPERSON @RI FFI S: It's very
clear, everything that you have put in.

MR AGBIM Right.

CHAI RPERSON GRI FFI' S:  Actual Iy, we
understand the project. Real | y, obviously,
we' re under special exception of 353.

MR AGBIM Right.
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CHAI RPERSON GRI FFI'S:  The referral
section we'll get towith Ofice of Planning's
anal ysi s. Wiy don't you get right to it,
because what | see the heart of the matter
here i s as the required special exception, can
you just address will the special exception
tend to adversely affect the use of
nei ghboring properties in accordance with the
Zoni ng Regul ati ons and Map.

What are the potential for adverse
conditions or inpacts, negative i npacts of the
surrounding area? |If you address that, then
we can nove on

MR AGBI M Ckay. One of the
t hi ngs we have done on this project design is
to, first of all, provide off-street parking
in order to make the streets congested. And
that's why | nentioned earlier that we have
one curb cut on Astor Place, which provides
one parking space for each dwelling unit on
this project.

This parking space is |ocated
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| ower than the grade el evati on of the adjacent
property, so there will not be any issue of
wat er runoff, erosion problenms onto adjacent
properties. | would also |like to nention that
the paved areas are fully equi pped with area
drains that wll take any water runoff from
| npervious areas into drainage systens and
away fromthe site.

Entrances are from 50'" Street.
Ri ght now, no buildings in this area face 50'"
Street. And we chose 50'" Street as entrance
into the buildings in order to, you know,
physically keep the entries into these
bui | di ngs away fromthe ot her adj acent streets
In order to avoid further congestion.

These units will be for sale as
condom ni uns and we hope that -- we plan to
deliver two of the units as affordable at 80
percent of the AM. Thank you very nuch, sir.

CHAI RPERSON CGRI FFI'S:  Okay. Thank
you very nuch. Let ne bring up one other

detail ed aspect. The Ofice of Planning has
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indicated that the relief from 2117 is
required, that's for the drive aisles and, of
course, Ofice of Planning is here and they
can address that specifically before we get
into their full analysis.

MR MOORE: Good afternoon, M.
Chair and Menbers of the Board. Ve did
indicate there was a relief from 2117
regarding the drive aisles, because there
isn't nowthere now Oiginally, we asked the
applicant to build a drive aisle and convert
It to alley and, of course, that had to be
done. If you do that, it would cause change
of | ot occupancy issue.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR MOORE: So it's just going to
be now a drive aisle provided by the
applicant, not dedicated. So the issue is no
| onger there.

CHAI RPERSON CGRI FFI'S:  Ckay. Good.
Excel | ent . So we'll put that to rest that

there is an easenent that is going to be
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shared by all the properties that will access
t he parKking.

MR, MOORE: Correct.

CHAI RPERSON CGRI FFI'S:  Ckay. Good.
Any other questions then for the applicant,
clarifications on the presentation? Yes, M.
Jeffries?

COW SSI ONER JEFFRI ES: A
guesti on. So if soneone is pulling out of
their parking space and soneone is trying to
come in fromAstor, they are going to have to
wait? | nmean, will they -- | nean, they won't
be able to --

MR. MOORE: The drive aisle should
be a m nimum of 15 feet w de.

CHAI RPERSON (RI FFI'S:  That's what
It shows.

COW SSI ONER JEFFRI ES: So there
I S enough cl earance?

MR. MOORE: There should be enough
cl ear ance.

COW SSI ONER JEFFRI ES: That you
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can get two-way?

MR, MOORE: Right. There should
be two-way, enough for two-way traffic.

COW SSI ONER  JEFFRI ES: Unl ess
soneone is pulling out. Well, anyway, it's
per code, so let ne add.

CHAl RPERSON GRI FFI S: Ckay. And
then trash and everything is getting picked up
fromthe rear. |s that correct?

MR AGBIM Right.

CHAI RPERSON GRIFFI'S: It would be
a comercial hauler. |Is that right?

MR AGBIM Right.

CHAI RPERSON CRIFFIS: Is it?

MR AGBI M Well, this property
will qualify for city trash collection

CHAI RPERSON CGRI FFI'S:  Ckay.

MR AGBIM Right.

CHAI RPERSON CGRI FFI'S:  So that wi ||
have to be arranged how they do it actually.
Let nme ask you in terns of Unit 130 or

Structure 130, which is on the corner of Astor
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and 50'" Street.

MR AGBIM Right.

CHAl RPERSON @RI FFI S: Qovi ously,
on the elevations they are all simlar. l's
that one dealt with any differently than the
ot hers?

MR AGBI M Yes. The only
di fference on the end unit is that it has an
opportunity to have w ndows on Astor Place
el evati on.

CHAI RPERSON RI FFI S: Are you
provi di ng t henf

MR AGBIM Yes.

CHAI RPERSON R FFI S: Are you
providing a bay on that side or just w ndows?

MR AGBIM Just w ndows.

CHAl RPERSON GRI FFI S: Ckay. And
that shows in the plans or no?

MR AGBIM Yes, | believe there
Is a not to that effect on the floor plans.

CHAI RPERSON GRI FFI'S: Do you know

what sheet ?
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MR AGBIM It says end unit only.

CHAI RPERSON (Rl FFI'S:  Onh, good.

MR AGBIM That woul d have those
si de wi ndows.

CHAI RPERSON CGRI FFI'S:  Proposed. |
don't know how | mssed that, but | wll try
and find that.

MR AGBI M W got a floor plan
page. There is a note that says -- it shows
w ndows on the side, but it says -- |'ll say
for clarification, it says end unit only.

CHAl RPERSON GRI FFI S: Oh, | see.
Ckay. | see. Ckay. One, two, | see.
Excellent. Excellent. GOkay. Wat else? Any
other clarification questions of the Board?
M. Etherly?

BOARD MEMBER ETHERLY: Thank you
very nmuch, M. Chair. Very quickly, M.
Agbim if you could, could you speak a little
bit to what is happening at the rear of the
property behind the parking area? | just want

to get a sense of what that site line | ooks
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l'i ke. Is there a wall at the rear of that
area?

MR AGBI M Yes, sir. What we
actually have is, if you |ook at the grades,
there is the land kind of slopes up. | f

you're going north fromthe driveway into the

property.
BOARD MEMBER ETHERLY: Yes, sir.
MR AGBI M It slopes up, crowns
and then starts dipping down. And because
that is not conducive for, you Kknow,

articulating the parking area, what we have
done is to use aretaining wall that is offset
fromthe property line in order to create a
nore even grade in that area.

So at the highest point, which is
where you have between 180 and 180, we have a
wal | height of about 5.5 feet. And in the
rest of the area we have, it tapers down
substantial ly.

BOARD MEMBER ETHERLY: Ckay. And

what's the height of that? | mght just be
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m ssing where it is indicated on the plans.
What's the height of that wall? Not the
retaining wall, but the wall or the fencing
that would be at the rear of the property.

MR AGBIM \Wen you say rear, the
north end of the property?

BOARD MEMBER ETHERLY: That woul d
be the -- | guess that would actually be the
east end of the property.

MR AGBIM Yes, that's the sane
retaining wall that we're discussing, whichis
the retaining wall in between --

BOARD MEMBER ETHERLY: | see. I
see.

MR AGBIM Right.

BOARD MEMBER ETHERLY: And it's
going to be a standard height all the way
along its | ength?

MR AGBIM No. It's --

BOARD MEMBER ETHERLY: >Fromnorth
to south?

MR AGBI M -- going to -- the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

219

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

220

hi ghest point is between the 180 point
elevation. And at that area, we have about
5.5 feet el evation above finished grade. Then
all the wall in the back, it's only 2 feet
hi gh.

BOARD MEMBER ETHERLY: | see.

MR AGBIM Right.

CHAl RPERSON GRI FFI'S: Yes.

BOARD MEMBER ETHERLY: Ckay.

MR AGBIM It was the north end
of the property.

BOARD MEMBER ETHERLY: And the
pl an page that you are |ooking at for that
hei ght is the typical proposed site profile?
Is that the page that you are reading fronf

MR,  AGBI M Ri ght . That side
profile is at the highest point.

BOARD MEMBER ETHERLY: | see.

MR AGBIM Right.

BOARD MEMBER ETHERLY: I n termns of
lighting at the rear of the properties, what

are your plans for the rear of the properties?
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MR, AGBIM Yes, what we have done
IS we provided one, two, three, four, we have
provi ded four pole nounted | i ght fixtures that
wll basically be sufficient to provide
adequate lighting for the parking areas in the
rear of the property w thout doing any spil
over to existing properties.

BOARD MEMBER ETHERLY: And those
woul d be downward oriented |ights?

MR AGBI M Ri ght. Downwar d or
rear wth the throwback reflectors.

BOARD MEMBER ETHERLY: Ckay. And
It's your sense, based on your famliarity
wth the area, that nost of your ingress and
egress traffic to enter the site is going to
be com ng, | would hazard a guess, of course,
you know, it's going to be comng from
everywhere, but you would typically expect
nost of the traffic novenents to come, would
that be northward on 50'" Street?

MR AGBI M You nean pedestrian

traffic?
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BOARD MEMBER ETHERLY: Let's tal k
vehicular primarily.

MR AGBIM Right.

BOARD MEMBER ETHERLY: For
vehicular traffic, nost of it is going to be
comng from 50'" Street or will it be coning
from Astor Place to get to your site?

MR AGBI M Possi bly from Astor
and possibly from50'"" Street, too, but nostly
from50'" Street, because that connects to A d
Central Avenue and also to East Capitol.

BOARD MEMBER ETHERLY: Ckay. And
these may al so, as far as the vehicular side
of it, be sone questions that | will extend to
the Ofice of Planning. But with regard to
your understanding of the area right now,
what's the current parking designation for
Astor and 50'" \Well, let's just focus on
Astor for the nonent.

Is that residentially restricted
par ki ng?

MR AGBI M To the best of ny
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know edge, there is no signs showing there is
residential restrictions.

BOARD MEMBER ETHERLY: Ckay.
Thank you. And 1'Il conme to Ofice of
Pl anning for that during their report. Thank
you, sir. Thank you, M. Chairnman.

CHAl RPERSON @RI FFI S: Excel | ent .
Thank you very nmuch. Excell ent questions that
we were overhearing as we were trying to
understand the grade on this, but | think
we're pretty clear. Any other questions?
Yes, Ms. Mller?

VICE CHAIR M LLER | just have
one question. | note that you are going to be
providing two units as affordabl e housi ng and
"' mjust wondering is that in conjunctionwth
sonme specific Governnent progranf

MR AGBIM No. Wat we have done
IS we have based on research we found that,
and this is a paragraph in nmy statenent that
| put out in order to get to the neat of the

matter, but what we currently have in this
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area is that we see that renovated single-
famly honmes in this area, tw or three
bedroons or nore, are selling well over
$300, 000.

And we project that by the tine
these units are conpleted, they can be left
out of the standard price of around $200, 000.
So the two affordable units will conme in at 80
percent of the AM.

VICE CHAIR MLLER Yes, ny
question just goes to, this was sonethi ng t hat
you just voluntarily chose to do?

MR AGBIM Yes.

VICE CHAIR M LLER: Ckay. Thank
you.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se? Any other questions, clarifications?

COMW SSI ONER JEFFRIES: Just if |
could, is there a photograph of the existing
site where | could see the grade?

MR AGBIM Yes.

CHAI RPERSON CRI FFI'S:  Here.
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COW SSI ONER JEFFRI ES: Oh, see
l"m |l ooking at -- well, how did you get it
col or coded?

CHAl RPERSON GRI FFI'S: | pay extra.

COW SSI ONER  JEFFRI ES: It's
colorful. GCkay. Ckay.

CHAI RPERSON CGRI FFI'S:  Ckay. Wile
he reviews that, do you have questions on
t hat ?

MR AGBIM No.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR AGBIM No, | don't.

CHAl RPERSON GRI FFI S: Very well.
If there's no other further Board questions,
M. Lowe, do you have any cross exam nation
questions, any questions of the testinony you
have heard?

MR, LONE: | do.

CHAI RPERSON CGRI FFI'S:  Good.

MR LOWNE: Now, as | wunderstand
it, | get to ask FErie Hones questions
regarding his testinony he just gave.
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CHAl RPERSON GRI FFI'S:  Right. Yes,
ri ght now.

MR, LONE: Ckay. Right now.

CHAI RPERSON CGRI FFI'S:  Good.

MR LOWE: Erie Hones, M. Agbim
are you the architect and designer of the
t ownhouses bei ng proposed?

MR AGBIM Yes, sir.

MR LONE: And are you the agent
and owner of Erie Homes?

MR AGBIM AmI| the what?

MR. LONE: Agent and owner?

MR AGBIM I|I'mthe agent. I|I'ma
menber of the Erie Honmes.

MR LOWE: So you're the principal
owner ?

MR AGBIM Yes.

MR LONE: Ckay. So you designed
this project?

MR AGBIM Yes.

MR, LOAE: (Okay. Let's talk about

the fence. The fence -- am | talking too
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| oud?

CHAl RPERSON GRI FFI'S: No.

MR LONE: The fence actually, as
| understand it, is 2 feet away from our
property line and | have sonme -- did you

consider that in the design of this project?

MR AGBIM Yes, sir.

MR, LOAE: Ckay. D d you consider
erosion and did you produce any reports or
anal ysis about erosion and soil shifting in
this process?

MR AGBIM Sir, what we have done
Is there has been sone prelimnary just
technical investigation done on the site and
beyond t hat upon the --

COW SSI ONER JEFFRI ES:  Excuse ne,
can you speak nore closely into that m ke?

MR ABIM O, I'msorry.

COMWM SSI ONER JEFFRI ES:  Thank you.

MR  AGBI M Yes, there has been
sone prelimnary just technical investigation

done on the site, but beyond that, we have not
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started to do any construction docunents,
which will entail doing drawngs for fina
erosion control for review by DCRA.

MR, LOVE: So you're not quite
sure of the inpact of this excavation?

MR. AGBIM The usual construction
process in D.C. is to provide adequate
measur es to control er osi on duri ng
construction, during exposure of any area of
excavation. And this project will definitely
comply with all DCRA requirenents to that
effect.

MR. LONE: The variance requested
that you have now satisfied, does that
actually reduce the floor area on the top
floor to add a roof deck?

MR AGBIM Yes, sir.

MR, LOAE: (kay. GCetting back to
t he ot her guesti on, ot her t han t he
proj ections, you have no findings that would
actually address the potential inpact of

erosi on and drai nage?
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MR AGBIM Like | nentioned in ny
presentation, we do have as follows the
finished product on this project. W do have
I n the paved areas, we do have neasures, area
drains that are supposed to col |l ect water from
| npervious areas and take them away fromthe
site w thout i npacting nei ghboring properti es.

MR LONE: That's your estimation,
at this point, right?

MR AGBIM Yes.

MR, LOAE: (Okay. Final question.
Regarding parking, is there any alternative
design to this project that would put parking
entrance not on Astor Place to allow 10 to 20
cars entrance?

MR AGBI M Wll, the only other
alternative, since we are on a corner at Astor
and 50'" Street, the only other alternative is
to bring in parking on 50'" Street. But in
order to provide parking on 50'" Street, there
has to be other inside a building, as garages,

or the parking areas have to be in front of
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the building, which is currently not all owed
in the District of Colunbia.

MR LOWNE: |f that took place, you
woul dn't be able to build this project as
desi gned.

MR AG@BIM Can you say it again,
pl ease?

MR, LOAE: |f you did have parking
I ncluded in the front, which you said is not
allowed by current zoning, this project
woul dn't be feasible.

MR AGBI M ["m sorry, | really
don't understand. Are you saying if | have
parki ng on 50'" Street?

MR LONE: Yes.

MR AGBI M well, one of the
chal | enges of having parking on 50'" Street,
If you look at one of the side profile
drawi ngs, you'll see that in order to bring
vehicles in into any structure, there has to
be substantially nore excavati on done to | ower

that section of the grade down further than
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what has already been described in this
profile.

Additionally, what has to happen
Is that each dwelling, in order to have two
par ki ng spaces, each building -- in order to
have two parking spaces will occupy the whole
front footprint of the structure on the first
| evel . Because right now, the lot wdths are
20 feet and each parking space wll be 9 feet.
So that |eaves just about 2 feet, which is
about a space that's taken up by the poly
wal I's on both sides of the structure.

The ot her reason why we don't have
parking on 50'" Street is that once you do
that, then you're going to have the whole
| ength of the project from about 100 feet
| ong. There's going to be a wi dened curb cut.
So you're going to have a whole open area
bet ween the northern nost end of the property
and the corner of Astor Place and 50'" cut out
and just leave it as a curb cut.

MR LOWE: kay. This really is
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ny final question for him M. Agbim did you
consi der the current character of that bl ock
and square wth single-famly housing in
designing this project and howdid you i ncl ude
that into your design?

MR AGBIM Yes, sir. One of the
things we have done is to break this thing
down. \What you actually see is four -- I'm
sorry, five houses, five row houses, five
t ownhouses, each having two flats. And one of
the reasons why it has been done that way is
to retain a single-famly townhouse | ook, so
that it blends in wth the single-famly
buil dings in the area as well|l as the apartnent
bui l dings in the area.

And | m ght add that the apartnent
buil di ngs in the area are about 80 percent and
the single-famly dwellings in the general
vicinity are about 20 percent.

MR LOWE: Could this project be
designed and built as single-famly?

CHAI RPERSON GRI FFI'S:  You nean al |

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

232

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

233

of the structures single-famly?

MR. LOAE: |Instead of --

CHAI RPERSON GRI FFI S: | nst ead of
dupl exes?

MR LOVNE: Correct nme if 1'm
wrong, these are five rowhouses. Wthin each
row house structure, there are two flats of
two floors each.

MR AGBIM Top stories.

MR LONE: Which essentially are
apartnments on top of one anot her.

CHAl RPERSON @RI FFI S: So your
guestion is could you do five single-famly?

MR LONE: Yes.

CHAl RPERSON @RI FFI S: | think
that's pretty clear.

MR, LOAE: (Okay. The culture and
t he character of that nei ghborhood of single-
fam |y and detached housing is sorely needed.
| just want to end ny final question asking
you to reconsider that design of the project,

sincethat's totally wthin your purview And
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"1l hold any other questions | have when |
give ny testinony.

CHAI RPERSON GRI FFI S: Excel | ent.
Thanks very nuch. Board, any questions,
clarifications? Very well. Let's nove ahead
then to the Ofice of Planning for their full
analysis at this tine.

MR MOORE: Good afternoon, M.
Chair, and John More, Ofice of Planning.
The O fice of Planning in | ooking at section
353 of this application since the variance was
removed finds that the application 1is
consistent wwth 353. W did an anal ysi s based
on the school's capacity to handle the |oad
and that -- the needs that can be done.

W talked to the Departnent of
Housi ng Communi ty Devel opnent. | believe they
have sent you a separate report.

CHAI RPERSON GRI FFI'S:  Yes, Exhibit

MR. MOORE: Their support has been

consistent with the housing policies of the
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District of Colunbia. W al so coordinated
Wi th the Departnent of Transportationrelative
to the parking, as | nentioned already.

CHAI RPERSON GRI FFI'S: Ri ght.

MR, MOORE: Were there won't be a
dedi cati on, but an easenent. And by the way,
the only entrance, all the traffic for the
parking lot will cone off of Astor Place.
There won't be an entrance on the 50'" Street
Si de.

Regarding the project's ability,
regarding harnmony wth the neighborhood
character, since there is a mxed single-
famly, detached houses and apartnent
bui | di ngs, obviously, it can fit into the
character, although it may not be one that is
desired in terns of what the load is.

W did address regarding the
I npact of this site on the community, that
there will be sone inpact on that structure
that M. Lowe has already nentioned in the

rear of this property. And we asked the
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applicant to sort of take a | ook at addressing
sone of those issues a little better.
Wth that, we saw no reasons or

grounds for requesting that the application be

deni ed. So we are in support of the
application. | wll answer any questions that
you have.

CHAl RPERSON @RI FFI S: Excel | ent .
Thank you very nmuch. W woul d appreciate the
full analysis. Oobviously, section 353 is a
speci al exception that is nore of a referral
speci al exception in many ways with t he anount
of agencies and | thought it was excellent the
analysis you did to speculate on the demand
for the public education and facilities inthe
area and the |ow inpact that this would have
on that.

| don't have any other questions
for the Ofice of Planning, unless the Board
has any. M. Etherly?

BOARD MEMBER ETHERLY: Thank you

very much. Very, very briefly, thank you very
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much for your report, M. More. Just very
quickly, | believe you have answered the
question on parking. So let ne just perhaps
touch a little bit on the issue of the
retaining wall that is going to be built at
what is going to be the eastern edge of the
property and you reference it to a degree on,
| believe, page 6 of the report.

A third retaining wall wll be
constructed on the rear property |ine which
separates the subject property from an
adj acent detached dwelling. Just to be sure
in terms of ny orientation, that is the
property line that represents the edge of the
Lowe property, correct?

MR, MOORE: That is correct.

BOARD MEMBER ETHERLY: Gkay. Wth

respect to-- I'mtrying to get a feel, if you
will, for the visual inpact of the rear of the
properties comng fromthe |ow property. |If

you coul d, given the grade change fromwhat is

east to west coning back down towards 50'"
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Street, does the |low property wth the | ow
property essentially still be I ooking at sone
portion of the rear facade of the subject, of
t he proposed application or nore than |ikely
probably still somewhat overl ooki ng?

MR MOORE: To sone extent. Let's
start at the rear of the proposed buil dings.
This will be an area wth excavation, of
course, to be relatively flat.

BOARD MEMBER ETHERLY: Um hum

MR MOORE: And beyond that nmaybe
this is a 20 feet, that's where the parking
lot is going to be. There would be a snall
retaining wall at the east end of the parking
| ot between the easenent and the rear of the
property where there woul d be nore excavati on.
| think the applicant nentioned that's the
hi ghest point on the property.

BOARD MEMBER ETHERLY:  Um hum

MR, MOORE: There would be a
retaining wall between this property and the

property of M. Lowe's nother living there
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where the retaining wall wll be built, I
think they said, within 2 feet of the property
line and will be sonewhere between 5.5 to 6
feet high, if that addresses your question.

BOARD MEMBER ETHERLY: Yes, sir.

MR, MOORE: How the property wll
rise.

BOARD MEMBER ETHERLY: Yes. And
based on your review of the subject property
and as was indicated by the applicant, the
applicant testified that there 1is sone
geotechni cal soil assessnent or there is sone
wor k underway on the applicant's part to kind
of assess the situation regarding soil. l's
there anything indicating a concern on the
O fice of Planning's part about any neasures
that mght need to be taken to mtigate
concerns about erosion or any other integrity
| ssues, if you wll?

MR MOORE: Yes, again, under the
adverse i npact on page 7 of our report at the

bottom W nentioned sone of those potenti al
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I ssues, including potential emssions into
t hat property on the rear, especially when you
have a person in there who has sone
debilitations.

W also nentioned the potential
t hat there could be erosion. And we asked the
applicant to just sort of do a better anal ysis
in terns of how his property is going to
affect the one adjacent to him

BOARD MEMBER ETHERLY: s it the
O fice of Planning's sense that that anal ysis
woul d need to be conpleted to a satisfactory
extent before? Let ne rephrase that another
way. Is it the Ofice of Planning' s position
that that report would need to be conpleted
and satisfactorily done before this Board
noved forward with the decision?

MR MOORE: | would think in Iight
of the comng testinony you're going to hear
fromthe person who represents the anal ysis,
that that conclusion should be nmade at that

point. W believe that, fromour perspective,
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as we have based as a courtesy it's sonething
t he devel oper should sinply sort of do as a
good nei ghbor comng into the community.

BOARD MEMBER ETHERLY: Under st ood.

MR, MOORE: And especially when
t he devel oper has several other sites in the
community they want to develop. So | thought
sonme overture should be made wthout us
actually prodding himany further to do so.

BOARD MEMBER ETHERLY: I
appreciate that. And just to be clear, |
wasn't | ooking to kind of by coy with you.
probably should have just sinply asked woul d
you consi der your approval of this application
subject to the receipt of that report.

And in part, | definitely was
notivated by anticipating the testinony that
we W Il hear fromthe party in opposition, so
to an extent | was trying to get a sense of
how serious is there in ternms of the -- how
serious of a concern is there with regard to

I ssues around soil erosion or just the
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integrity of the -- of any other of the
exi sting properties around the subject area.

MR MOORE: We do believe that's
going to be an issue that coul d be addressed.
As a matter of fact, at the ANC neeting that
| also attended, there were people in the
community who had been there for sone years
who renenber that site when there was erosion
on it and they are very concerned about it
devel opi ng now. So | guess from that
perspective, we would want to -- the Board to
request sone further analysis in terns of how
this is actually going to work.

BOARD MEMBER ETHERLY: Excel | ent.
Thank you very nuch, M. Moore. Thank you,
M. Chair.

CHAI RPERSON GRI FFI'S:  Good. Thank
you. Any other questions fromthe Board?

VICECHAIR MLLER M. Mbore, |I'm
j ust wondering, do we have a | andscape plan in
our record? | noticed that you tal k about

extensive landscaping that's going to be
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provided on the property. But is that
reflected in the record or is that sonething
that you anticipate the applicant to provide?

MR MOORE: It's not fully
reflected inthe record. In tw neetings with
t he devel oper, you see remnants of a | andscape
pl an there. Al'so, in the OP report we say
that like the parking will still be built in
accordance wth DDOI' standards and the
applicant has agreed to do that. So the rear
of the property and he nenti oned sone pl anter
boxes that will be up front.

There is not very nmuch you can do
in sone of the property, so we're pretty
confortable that they neet the standards of
DDOT in terns of doing the rear parking | ot
and we woul d be confortable with that.

VICE CHAIR M LLER Ckay. So it's
going to be a little bit nore than the
| andscape plan we do have in the record?

MR MOCRE: Yes, definitely, yes.

VICE CHAIR M LLER: And the rear
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where the parking lot is is going to be
beautified a little bit?

MR MOORE: More than a little
bit.

VICE CHAIR M LLER More than a
little bit.

MR MOORE: Yes, especially given
t he concerns of the nei ghborhood on the east
si de.

VICE CHAIR MLLER So it's going
to be beautified with these planter boxes and
what el se?

MR, MOORE: No, the planter boxes
wll be in front of the property.

VICE CHAIR M LLER Pl anter boxes
in the front. Ckay.

VR. MOORE: There wll be
extensive landscaping in the rear at the
parking | ot and beyond relative to the houses
I n back of it that is inpacted by the project.
And DDOT is full aware of that and they are

wlling to work with the applicant.
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VICE CHAIR M LLER  DDOT is going
to work with the applicant on that?

MR MOORE: Yes.

VICE CHAIR M LLER:  Ckay.

COW SSI ONER  JEFFRI ES: Just a
guesti on. Is there a drawing that really
I ndicates or a rendering or just sonething

that gives a sense of what this new

devel opnmrent will look like from the Lowe
house? | nean, |'m seeing the section here
and it's pretty steep and, you know, |'mjust

wonderi ng when we tal k about beautification,
| mean, |'m concerned about the transition
fromthe Lowe house to this devel opnent. And
I's that going to show up in this?

MR. MOORE: No, there has not been
a context drawing yet that shows how it's
going to l ook fromthe house in the rear. It
could be sonmething that could ease sone
concern in the comunity if it was submtted.

COW SSI ONER JEFFRI ES: Ckay. I

would like to see sonething like that. I
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mean, |'m |l ooking at this |ocation here and,
| mean, in terns of in-fill construction, |
mean, |'mperfectly fine wwth that. But | am

sort of curious about exactly the retaining
wal | and what they are going to be seeing.
mean, it's going to be cars noving back and
forth here. | just, you know --
MR. MOORE: That's a concern.
COW SSI ONER JEFFRI ES: Yes.  So,
you know, | would like to see sonething to

t hat extent.

MR AGBI M Yes. Can | add
sonet hing real quick? | do appreciate your
suggesti on. What | would like to point is

that that retaining wall when you | ook at the
picture you see that it grades.
COW SSI ONER JEFFRI ES:  Um hum
MR AGBI M It keep com ng down
towards 50'" Street. So the property in
guestion at 5004 Astor is on nuch higher
ground than this property. And at the end of

that property, there is an existing fence
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right there.
COW SSI ONER JEFFRI ES: Um hum
MR AGBI M So one of the things

that we plan to do is through the use of this

retaining wall, because our parking area is
going to be |l ower, because the ground -- the
line is --

COMW SSI ONER JEFFRIES:  CGot it.

MR AGBIM -- com ng down.

COW SSI ONER JEFFRIES:  CGot it.

MR AGBIM So in proposing that,
I n preparing that context draw ng, we can show
the relationship between the | owest property
and what they will probably see.

COW SSI ONER JEFFRI ES: But | --
yes, | like that.

MR AGBIM Right.

COW SSI ONER JEFFRIES: I n a pl an,
but | also would like to see --

MR AGBIM In a drawi ng, right.

COW SSI ONER  JEFFRI ES: --  what

they wll be seeing when they |ook out of
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t hei r house.
MR AGBIM Right.
COW SSI ONER  JEFFRI ES: | just
want to get a sense of what this | ooks |ike.
MR AGBIM R ght, right, right.
CHAI RPERSON GRIFFI'S:  So just the

rear el evationis actually what you' re | ooki ng

for.

COW SSI ONER JEFFRI ES:  Yes.

CHAI RPERSON CGRI FFI S: Ckay.
Anyt hi ng el se? Comment s, guesti ons,

clarifications? Actually, does the applicant
have any cross exam nation of the Ofice of
Pl anni ng? Do you have any questions of M.
Moor e?

MR AGBIM No. No, sir.

CHAI RPERSON GRI FFI S: M. Lowe,
cross of OP?

MR LONE: Yes.

CHAl RPERSON GRI FFI'S:  Ckay.

MR LOWNE: M. More, you're

pretty famliar with the area of the project.
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And coul d you speak to the density |evels of
the area and the character of single-famly
housing in the area whether it is present or
not ?

MR MOORE: As the applicant
I ndi cated, the character of the area is m xed
housi ng and ri ght now apartnent buil di ngs out
nunber single-famly houses. However, the
Conprehensive Plan that | pointed out to the
applicant and to you, | believe, designates
that area now where in the past it had been
noder at e density residenti al, t he
Conprehensive Plan actually split the square
in half and the part that this house is in,
that this project is in, is shown as |ow
density residential.

It not only shows that | ow density
residential, it also says that zoning should
be changed to be <consistent wth that
designation. That's also in the OP report.
So where the density levels and apartnent

bui |l di ngs would be what, | guess, you would
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consider a great -- what we're trying to get
at is a nore noderate density housing type in
the community.

To be nore reflective, apartnent
buil dings in that community is a part of past
devel opnment and what we're [ ooking for in the
future is sonething that's | ess dense.

MR, LOAE: W th that said, we have
al ready been told that these five townhones
are actually flats, apartnments with a
t ownhouse.

MR, MOORE: (kay.

MR LOWE: So they are in spirit
apartnents.

MR MOORE: That woul d depend on
If the owner is going to sell them or rent
t hem

MR, LOAE: (Okay. The other aspect
of it is, I'm going to just do the
environnental aspect of it, the retaining
wal | . That retaining wall, | think, based on

your report is in excess of 100 feet |ong.
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MR, MOORE: Yes, it runs from one
boundary to the other.

VR, LOVE: And It IS,
approximtely, 6 to 7 feet high at certain
poi nts.

MR MOORE: Vell, that was the
contention of the applicant that they said
about 5. 5.

MR LONE: (Kkay.

MR MOORE: For that wall. They
have nore than one there.

MR LOWE: And a fence wll be

pl aced on top of it?

MR MOORE: | didn't hear that.
MR, LONE: Ckay. |'m asking.
VR, MOORE: | don't -- | didn't

hear that a fence is going to be placed on top
of it.
MR, LONE: Ckay. Ckay.
MR, MOORE: Because of the height.
MR LOWE: So based -- okay. So

based on the plans that you reviewed, there
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was no fence going to be on top of the
retaining wall?

MR, MOORE: Not that | read.

MR LOWE: kay. That retaining
wal | is actually supporting the foundati on and
ground around the basenent Ilevel of ny
parents' hone and yard and it also is on the
perineter of the rear of the land that | own
in this parcel. So ny question is the
environnmental inpact of it is what | have real
concerns about.

But let nme nve on to the
character question and then I'I| just have two
nor e. The percentage of condos, apartnents
and renovat ed apart nents and vacant apartnents
far outweighs single hones, single-famly
homes in that area. Am| correct?

MR, MOORE: W thout question.

MR. LONE: The Conprehensive Plan
supports in-fill devel opnent.

MR MOCRE: Correct.

MR LONE: And it also supports
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single-famly home when the percentage is far
out wei ghed by the other.

MR, MOORE: The Conp Plan actually
says in-fill housing that is consistent with
the character of the -- existing character of
t he nei ghborhood. And as | said earlier, that
character in the Conp Plan is |low density
housi ng.

MR LOVE: Could you give nme a
general definition of |ow density housi ng?

CHAl RPERSON GRI FFI S: I think we
under st and your point.

MR LOVNE: (Kkay.

CHAl RPERSON @RI FFI S: | don't
think cross examning OP is going to get you
much further.

MR LONE: (Kkay.

CHAI RPERSON CGRI FFI'S:  Go ahead.

MR LOWNE: Thank you, M. Mbore.

CHAI RPERSON GRIFFI'S:  But just to
be clear, | mean, we can talk about the

Conprehensive Plan and all that, but the
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Conpr ehensi ve Pl an hasn't changed t he zoni ng.
It is still an R5-A. So even though the Conp
Plan is saying sone very straight things on
what should change in the future, that's not
what this special exception is under.

Ckay. VWhat el se? Any ot her
questi ons? Very well. Not hi ng else for
Ofice of Planning? As indicated, special
exception under 353 does refer this to
extensive other agencies. W have nmade note
of all those that have submtted into the
record, | believe. | don't think there are
any other agency representatives here for

their reports.

W can nove, | think, steadily
ahead noting DHCD. s ANC-7E represented
t oday? W should hand out nedals for
pati ence.

M5.  ROBI NSON: My nane is Naom
Robi nson, ANC-7E. |'mthe Chairperson.

CHAI RPERSON GRI FFI S: Good to see

you, Ms. Robi nson.
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V5. ROBI NSON: | just have a few
words | would like to say.

CHAI RPERSON GRI FFI S: Pl ease, go
ahead.

M5. ROBINSON: On January the 9'"
the ANC-7E held its regul ar nonthly neeting at
Jones Menorial Church, 4625 G Street, S.E. At
the neeting, M. Agbim Ike Agbim nmade a
presentation to the comunity for an
application for a variance fromthe fl oor area
ratio requirenent under section 402 and
pursuant to 11 DCMR 3104, a special exception
to allowthe construction of five flats, two-
famly row dwel I i ngs under the section 353 in
the R-5-A District at prenises 122 to 130 50'"
Street, S.E., Square 5327, Lot 800.

ANC were given proper notice of
the hearings. The nunber of ANC constitutes
a quorum is four. There were several
comm ssioners present. M. Agbi mdid not show
pi ctures or photos to the comunity and there

were sone changes that the ANC was not aware
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of until that night.
The Community becane very hostile
and the evening was getting late. Sone very

nasty things was said, so ne, as Chairperson,

di sm ssed t he nmeeti ng wi t hout t he
conm ssioners voting on the -- on his
pr oposal . However, M. Agbim sent the

corrections to the ANC the foll ow ng day.

He said he wll cone back wth the
pi ctures and any ot her correcti ons we request.
So therefore | amhere now asking if the Board
woul d | eave the record open for the ANC report
which we wll neet on February 13, 2007.

| hope you wll consider this
request, because we need nore tine. Thank
you.

CHAl RPERSON GRI FFI S: Thank you
very nmuch. W do appreciate it. Very well.
Board questions? Does the applicant have any
cross exam nation of the ANC representative?

MR AGBIM No. No, sir.

CHAI RPERSON  GRI FFI S: M. Lowe?
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Very wel | .

VICE CHAIR M LLER |l was just
going to ask what the applicant's position is
on the ANC s request.

MR AGBIM Yes, | would be nore
than willing to provide nore pictures of the
site to nmenbers of the community at the
meeting of the 13'" of February. | would be
wlling to do that.

CHAI RPERSON GRI FFI S: Excel | ent.
Ckay. Very well. If there's nothing further
for the ANC, thank you very nuch.

M5. ROBINSON: Thank you.

CHAl RPERSON  CGRI FFI S: W do
appreciate it. It appears that we wll be
hearing from you again once you get the
additional information fromthe applicant and
i f the Board noves in that direction as we end
this or cone to a conclusion of this hearing.

Let me ask if there is any, just
to note, persons present to provide testinony

in 175577 Very well. M. Lowe, if you
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woul dn't mnd comng forward, we wll hear
your case, at this tine.

MR, LONE: Can | begin?

CHAl RPERSON GRI FFI' S:  Yes, pl ease.

MR, LOAE: Ckay. |I'mreally going
to dense this out.

CHAI RPERSON CGRI FFI'S:  Sure.

MR LONE I'"ve given to M.
Bail ey --

CHAI RPERSON @RI FFI S: W have a
littl e Power Poi nt?

MR, LONE: Right.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. LOAE: And a statenment, which
IS pretty extensive, which we tried to pull
together. Let ne just say for the record, our
famly, we own land in that neighborhood,
Marshal | Heights, which | grewup in. | have
to say that, because that's the character
connection for ne.

CHAI RPERSON GRI FFI S: That is an

| nportant one.
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MR LONE: And so change is
comng. Qur famly recognizes that. An in-
fill developnment of housing nature, we
support. W're going to be pursuing it
ourselves with our own property. W just want
to support single-famly hones. Single-famly
honmes, that areais saturated with apartnents,
condos, conversions, duplex and new apart nent
housi ng.

And in the handout you have, it
has the photos of everything surrounding
within a three block area of the area. The
project that is being proposed is basically
nore of the sanme. |It's just got a different
cover on it.

So what | want to do is to really
go on record in saying we support single-
famly in-fill developnent, even to FErie
Honmes. We just don't want condos, apartnents,
hi gh density devel opnment, especially in cl ose
proximty to our hone. W think that woul d be

better for the community, for the nei ghborhood
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and in keeping with the character of single-
fam |y housi ng over the | ast 20 years that has
been denvol i shed or vacat ed and now vacant | and
I S present.

So we feel very strongly about
that and want to go forward. Now, wth that
said, let ne just go over sone main points.
The site is chal |l enged excavation. It's going
to take significant excavation for this
project to take place. Qur famly, ny
Interests, we feel it is going to have
negati ve i npact on us.

Vi sual | y, peace, quiet, enjoynent,
noi se and drainage. The other thing is this
I nsufficient parking, basically, two parking
spaces per unit in reality is insufficient
with the parking needs of honeowners today
with two and three vehicles and no parking as
it is on 50'" Street. | hope we can get a
clarification from DDOI about the parking
desi gnati on on 50'" Street.

Currently, there is no parking
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except on Sundays for church. Oherw se, that
Is a main thoroughfare for safety, fire and
| aw enforcenent officials and they transverse
It regularly, based on the sirens that | hear
and that ny nother conpl ains about.

Second, noise, air quality and
safety will effect the enjoynent of the hone.
And | think also this project, there's only a
7 foot setback from the curb on the 50'
Street side. There is no | andscape plan for
that basically that | have seen in the plan.
| know Erie Hones says it is, but | haven't
seen it.

And basically, with the idle of
cars em ssion and the egressing in and out of
that parking lot and the use of the parking
lot by children, if they are there, and
pedestrians, we see it as a safety issue. W
would very nmuch Ilike to see parking
alternatives to this plan.

The project is high density when

conpared to lot size. The project 1is
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approximately -- the actual lot is actually 80
feet by 100 feet and the project takes up the
entire |ot. And basically, we see the
proposed project shoehorn 10 famlies into a
smal | congested place. W don't see that as
peace, quiet and enjoynent or maintaining the
character of Marshall Heights and what it
shoul d be, not what it has been in the past.

In the past, apartnent devel opers
and renovators have marched to Ward 7 or
Mar shal | Hei ghts specifically wth those types
of proposals. The new proposals, | think, in
conjunction wwth the DC Conp Pl an that | have
reviewed is trying to encourage famlies and
si ngl e hone devel opnent. Especially in in-
fill devel opnent of vacant | and.

Ckay. The damage and erosion and
stability of the fence line on ny noms
property we see as emnent wwth this project.
And al so projecting basenent erosion probl ens
and | eakage. Second, we see the project as

aesthetically unattractive. There was nention
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about the view of -- ny nomis view from her
side to the rear.

As we see it, it will be |ooking
directly into the rear of a parking ot with
lighting that will shine at night into our
hone. W also wll hear noise from the
pedestrians, because of the close proximty,
because recreation facilities are limted in
that area and so if children are involved in
it, they wll be playing in that area and the
noi se |l evel again will be inpacted.

One nonent, pl ease, ny nervousness
al ways cone out in dryness. | just want to
get on the record that Marshall Heights is
| ocat ed at sout heast Capitol Street and on the
far east side of the D strict of Colunbia.
There are a |l ot of major projects going on in
that area. East Gate Conplex is on-line.
There are -- it's in ny subm ssion, so |' mnot
going to go through all of that.

But the point is developnent,

especially in-fill devel opnent needs to be
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appropriate to the neighborhood and its
character, because t he nei ghbor hood' s
character was single-famly, sem or detached
homes. They have all been torn down. And
what's encroaching upon us is this aval anche
of high density devel opnent.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR LONE: Ckay. So we support
devel opnent that's going to attract famlies
and honmes of a three to four bedroomsize. W
t hi nk that can be designed. W encourage Erie
Honmes to consider that and still nake a
profit. W think it can be done.

The other part to that is past
zoning practices has got Marshall Heights
where it is today. And we think we need a
shift in how it is viewed to nake Marshal
Hei ghts what it can be, because we see what's
marching upon wus, which 1is this whole
aval anche of high density devel opnent.

CHAI RPERSON CGRI FFI'S:  Good.

MR. LONE: Now, the alternatives
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that we really wi sh Erie Hones woul d consi der
woul d be single-famly hones.

CHAl RPERSON @RI FFI S: | think
that's pretty clear to us.

MR LOWE: Ckay. |'ve got three

CHAI RPERSON GRI FFI'S:  And then --
right. Go very quickly.

MR LONE: (Kkay.

CHAI RPERSON GRI FFI'S:  CGet off the
broad changing zoning and the entire
nei ghbor hood. Let's tal k about this project.

MR LONE: Townhones w th garages
and for the rest to be -- for the block to be
wrapped at the corner with front facades of
housi ng, not sides or rears.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR. LOWE: The corner of 50'" and
Ast or. Wth that, that sort of capsulizes
what | really have to say. | hope the Board
considers the spirit and energy of what a | ong

time famly is trying to do in that area and
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how this -- even though | think it's a good
thing about developnent, it's just not in
keepi ng with the character of what was there.

CHAl RPERSON Rl FFI S: Ri ght .
Excel | ent.

MR. LONE: Thank you all.

CHAl RPERSON GRI FFI S: Thank you
very much and we will review everything that
you submtted in. | think you were very cl ear
and direct on your position in terns of what
the character is and should be in the
nei ghbor hood. Any cross?

MR AGBI M Yes. | would just
like to --

CHAl RPERSON GRI FFI S: M. Lowe,
woul d you m nd com ng back, please?

MR AGBIM Just a fewthings real
quick. Sir?

CHAI RPERSON GRI FFI'S: Do you have
cross questions of M. Lowe?

MR AGBIM No, but just --

CHAI RPERSON  GRI FFI S: Ckay.
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That's fine. Any questions? OCh, dear. M.
Lowe?

VICE CHAIR M LLER  Just a couple
of questions.

CHAl RPERSON @RI FFI S: Ms. Mller
has questi ons.

VICE CHAIR MLLER | just have a
coupl e of quick, yes, foll owup questions. |
just wanted to know where you were referring
that you thought the <children would be
pl ayi ng? Were you referring to the parking
|l ot or were you referring to another part of
t he devel opnent ?

MR. LONE: The parking |ot.

VICE CHAIR M LLER The parking
lot. Ckay. And then ny other question is do
you anticipate that famlies won't liveinthe
project as proposed that there wll be other
types of residents?

MR LONE: | think as the project
has been revised to neet FAR is that the

correct term FAR it's very small, very small
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and if famlies are there, they' re going to be
drawn to the outside to enjoy the property and
that will nmean children playing in yards and
everything. So that's what | neant by that.

VICE CHAIR M LLER: Thank you very

much.

MR LOAE:  Um hum

CHAI RPERSON GRI FFI S: Excel | ent .
Thank you. Very well. If there's nothing

further then, closing statenents?

MR AGBIM Yes, | would like to
add that | do appreciate his comments and
concerns, but on a fewissues | would like to
state specifically that right now, and |' mnot
trying to say that he doesn't -- he shoul dn't
have any concern, because that's his famly
home. But | would | ove to do anyt hing to nake
this project work, you know, without really
making it inpractical, you know, because of
t he anount of site work that has to be done.

One of the things | would like to

-- specific things | would like to address is
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er osi on. There should not be any erosion
I npact onto their property, because this
property is nuch lower ground than their
property. So any water flow ng anywhere, even
during or after construction is being handl ed
by the design and by construction standards.
So there will never be any need
for water to flow uphill to their property.
CHAI RPERSON GRI FFI'S: Under st ood.
MR AGBI M The second thing |
would li ke to say is that, you know, a | ot of
effort has been nade to design and articul ate
this project tofit into even asingle-famly,
typically single-famly townhouse dwelling
envi ronnent . A simlar project to this has
been successfully constructed on D Street, a
few bl ocks away, even though that single-
famly style, but this has the sane scale.
And that Dblock is a beautiful
bl ock. The residents there are both to enjoy
the houses and environnent properly. The

corner of 50'" and Astor is not a blank wall.
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It's not -- you know, it's a wall that has
w ndows. And also, | want to clarify that the
building is not 7 feet fromthe curb.

The building is, in fact, 7 feet
fromthe property line, but it's a total of
about 15 feet fromthe curb al ong 50'" Street.
So | hope that alleviates sone of this
conplication will -- | nean, clarifications
will help in perceiving the project and I'm
sure once the rendering cones out, it wll
show a better light on the -- and the quality
of the finished product.

CHAl RPERSON @RI FFI S: Excel | ent .
Thank you very much. Any other coments,
questions from the Board, «clarifications?
Good. We'll set this for a decision naking
then for the Public Meeting on the 6'" of
March 2007. In the neantinme, we're going to
have submitted in, you were going to put in
the rear elevations. |Is that correct?

MR AGBIM Yes.

CHAI RPERSON  GRI FFI S: W're
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keepi ng the record open also for the ANC and
any ot her docunentation. Well, that's all |
have actually, unless there is anything el se?

VICE CHAIR MLLER Are the
submttals with respect to the rear el evation
going to be showing the view from the
nei ghbor's behi nd? And will it also be
showi ng sone | andscapi ng desi gns?

MR AGBIM R ght, right.

VICE CHAIR M LLER.  Ckay.

COW SSI ONER JEFFRI ES: I n other
words, it's not a viewby just standing in the
par ki ng area and j ust | ooki ng at the buil di ng.

MR AGBI M You're looking from
their property. Right.

BOARD MEMBER ETHERLY: And | woul d
also add, M. Chair, | don't think a full
scale piece is necessary, but to the extent
you can just further outline or detail what
you are doing in ternms of your mtigation
efforts around erosion and soil, that woul d be

hel pful al so, sir.
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MR AGBIM FRght. Al right.

BOARD MEMBER ETHERLY: Thank you.

MR AGBIM Thank you very nuch.

CHAI RPERSON CRI FFI S: Good.
That's an excellent point in terns of the
sl ope down and the paved area and the rear.
You m ght want to just indicate where you --
you show a trench there.

MR AGBIM Right.

CHAI RPERSON GRI FFI S: Qovi ously,
you are taking water. But you m ght want to
show where you anticipate it in concept your
storm wat er managenent drain is.

MR AGBIM Right.

CHAl RPERSON GRI FFI S: Excel | ent .
| think it's a great, very full record. I
| ook forward to reviewing the additional
I nformati on and proceeding with deliberation
on the 6'". Last?

VICE CHAIR M LLER: | just have
one ot her statenent. | don't know whet her you

think it's appropriate or not, but you nade a
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remark that this project would be simlar to
one on D Street in style and I' mwondering if
you m ght submt a photograph of that if that
woul d - -

MR AGBIM Right.

VICE CHAIR MLLER That m ght
hel p me visualize what this mght | ook |ike.

MR AGBIM Ckay.

CHAI RPERSON GRI FFI' S:  Good. W'l |
get all that in.

VICE CHAIR M LLER. Thank you.

CHAI RPERSON GRI FFI S: O course,
we're going to on the 6" hear the
deli beration on the special exception under
353 and a matter of -- rather, in a Zone
District of RR5-A That being said, thank you
very nuch. W appreciate everyone's
participation and patience this norning in
getting through this case.

And we wi Il have those subm ssi ons
In by, Ms. Bailey?

MS. BAI LEY: February 27'", M.
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CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. BAI LEY: Which is the week
bef ore.

CHAI RPERSON GQRI FFI S: Any
difficulty in making that?

MR AGBIM No, sir.

CHAl RPERSON GRI FFI S: Very well.
W will ook forward to receiving those. |Is
there any other business for the Board this
norni ng, Ms. Bailey?

MS. BAI LEY: Not that |'m aware
of , sir.

CHAl RPERSON (Rl FFI S: Very well.
Then let's adjourn the norning session and
whil e people are here, obviously, for the
afternoon, let's update. W're going to take
a 40 mnute break just for sone business and
some |lunch and then we will return and call
t he afternoon.

I'"'m going to be calling 17552

first, Benedi cti ne Foundati on, and t hen 17551,
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and we wll proceed in that fashion this
af t er noon.

(Wher eupon, the Public Hearing was
recessed at 2:25 p.m to reconvene at 3:14

p.m this sanme day.)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

A-F-T-EERNOON S-E-S-S 1-ON
3:14 p.m

CHAI RPERSON GRI FFI S: Good
af ternoon, | adies and gentlenen. Let ne call
to order our afternoon session of the 23" of
January 2007. This is the Board of Zoning
Adjustnment in the District of Colunbia. My
name is CGeoff Giffis, Chairperson. Joining
me today is the Vice Chair wal king up to her
seat, Ms. Mller.

Al so, our other esteened Board
Menmber is M. Etherly, who |I have now | ost
track of, but we will get themall corralled
shortly. Qur Zoning Comm ssion Menber is
going to be M. Jeffries and representing the
National Capital Planning Commission is M.
Mann.

Copi es of today's hearing agenda
are avail abl e for you. They are | ocated where
you entered into the hearing room You have
obviously had anple tine to reviewthat. |'m

going to really rip through these and,
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frankly, dispense with everything except those
that are of utnost critical nature.

Al'l proceedings before the Board
are recorded and they are also transmtted, so
| ask that people, please, turn off their cell
phones, beepers at this tine. When com ng
forward to present testinony or evidence to
the Board, we wll need you to do several
t hi ngs.

First, have filled out two w tness
cards. Wtness cards are available at the
table where you will provide testinony. GCet
those to the Court Reporter. Also, just have
a seat, nmake yourself confortable, but state
your nane and address for the record.

The Sunshi ne Act in our
requi renents, regul ations and procedure
require that everything we do be in the open
and before the public. That is what we're
about to enter into in ternms of our hearing.
These are contested case, so anything that the

Board bases its decision on nust be based on
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the record that is created before us today.

At this tinme, let nme say a very
good afternoon to Ms. Bailey, Ms. Bushman with
the Ofice of Zoning, Ms. Mnroe wth the
Ofice of the Attorney General and M. My
will be joining us also on the dias with the
Ofice of Zoning. It would be appropriate for
us to go into any prelimnary mtters
attendant to any of the cases this afternoon.

Prelimnary matters are basically
whet her a case is ready and able to proceed.
If you believe you are not ready to proceed,
you can cone forward. | wll ask Ms. Bailey
If sheis aware of any prelimnary matters for
our attention.

MS. BAI LEY: M. Chairman, staff
does not have any prelimnary matters at this
tinme.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nuch. Not seeing any other
I ndi cations, let's call the first case and |

woul d I'i ke to change the order and call 17552
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first, Ms. Bailey.

MS. BAILEY: Thank you, sir. And
that's the Application of the Benedictine
Foundati on, on behalf of St. Anselnis Abbey
School, No. 17552, for a special exception
pursuant to 11 DCMR section 3104.1, to allow
the construction of an addition to a private
school building and to i ncrease the nunber of
students from 260 to 280, and the nunber of
enpl oyees from 50 to 70, under section 206.
The property is Zoned R 1-B and it's | ocated
at 4501 South Dakota Avenue, N. E., Square
3977, Lot 133.

And, M. Chairman, |'msorry, but
should I swear the witnesses in at this point
al so?

CHAI RPERSON  GRI FFI S: | ndeed.
That is one very inportant thing | mssed. |If
you would all, please, stand. G ve your
attention to M. Bailey. She is going to
swear you in.

MS. BAI LEY: Wul d you, please,
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rai se your right hand?

(Whereupon, the wtnesses were
sworn.)

MS. BAILEY: Thank you.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you all very much. Wth that --

M5. BALDWN. Good afternoon. M
name is Stephanie Baldwin. | amwth the Law
Firmof G eenstein, DeLorne and Luchs and here
wi th me today | have Fat her Peter Wi gand, the
headmaster of St. Ansel ms Abbey School, Mark
Comm ns, who is the director of finance for
the school, and WIIliam Spack from Cox G aae
and Spack Architects.

The premses is located at 4501
Sout h Dakota Avenue, N.E., in an R-1-B Zone
District and the applicant is here today to
request speci al exception approval pursuant to
section 206 for permssion to construct a
smal|l addition to an existing building on the
school's canpus and to anmend two conditions

from a previous application in order to
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reflect the ~correct current nunbers of
enpl oyees and t he potential maxi mum nunber of
students who could attend the school.

Oh, I should note that the
applicant has received support fromthe ANC
as well as the Queens Chapel Gvic
Associ ation, who is here with us today, and
the North M chi gan Park G vi c Associ ati on, and
the Ofice of Planning is recomendi ng
approval .

CHAl RPERSON R FFI S: Excel | ent .
Very well -said and the recordis entirely full
on this. | think we could expedite this and
nove forward this afternoon, but let me just
ask are there persons present that are going
to provide testinony in this case, 17552,
ot her persons? |Is the ANC present, 5A?

M5. BALDW N: No, he stopped by
earlier.

CHAl RPERSON GRI FFI'S:  Sure.

V5. BALDW N: He works up on the

fifth floor, the Single Menber District
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CHAl RPERSON GRI FFI'S:  Ckay.

M5. BALDWN  Tim Thomas, but --

CHAI RPERSON  GRI FFI S: Not a
problem Just trying to nake a clarification.
O course, the ANC is Exhibit No. 25 and the
| etters of support are Exhibit No. 28 and 26.
| think the Board is fully prepared for you to
stand on the record unl ess you want to proceed
W th sone case presentation at this tine.

MS. BALDW N If you're good, we
can be good.

CHAI RPERSON RI FFI S: | think
that's | anguage strai ght fromthe regul ati ons.
Any prelimnary questions fromthe Board t hen
in terms of the clarifications or any of the
el enments and issues? | nmean, 206 is very
clear in ternms of the requirenents that are
set forth and which need to be net.

Thi s obvi ously has cone in
previously for special exceptions over the

past couple of decades and we're | ooking at
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this request as increasing the enroll nent and
also the staff in order to reflect, one,
el enments that have increased, but also to
refl ect, and ny understanding is, t he
flexibility of the changes and ups and downs
t hrough the years. |Is that correct?

MS. BALDWN:  Yes.

CHAl RPERSON @RI FFI S: Excel | ent .
And a part and attendant to that, this alsois
the addition. One of the critical pieces that
| see in 206 review oftentines is the -- how
do you say it, but ingress and egress, drop-
of f and pi ckup, parking.

Clearly, the wevidence 1in the
record of this shows here that there is not
only as we're required to assess, a good
anmount of parking appropriate in the Board's
respect. This obviously neets and far exceeds
that which is required by the regul ations. |
don't think it's really even an issue to get
into in terns of parsing.

We're going to get quickly through
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this if there are any other questions of the
Board, because the O fice of Pl anning's report
I's an excellent one and it is appropriate for
us to review that shortly. But let ne take
any ot her guesti ons from the Boar d,
clarifications.

Not noting any then, let's go
straight to the Ofice of Planning's report
and we'll return for questions.

MR. PARKER: (Good afternoon. For
the record, Travis Parker with the Ofice of
Pl anni ng. | am happy to follow the Board's
| ead and stand on the record as well.

CHAl RPERSON GRI FFI S: Thank you.
Questions? Does the applicant have any
guestions of the Ofice of Planning?

MS. BALDW N:. No.

CHAI RPERSON GRI FFI S: One of the
key pieces for this, it's really fascinating
actually to take a short note, but this, the
aerial photograph that is in the Ofice of

Planning's report, but also in the record
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itself, it really gives, | think, an excellent
context of where this is, which obviously
folds into part of the test or, rather, the
requi rements under 206 in the review

But if there is nothing further
for Ofice of Planning then, we do appreciate
It. There is a lot said in the Ofice of
Planning's report and that is in what is not
said, | mght say. It is very succinct and
appropriately so. Okay. |If there is nothing
further then, we have taken note of the ANC
which is Exhibit No. 25. They were
recommendi ng approval of the application.

At this point then, | don't have
any ot her Governnent reports attendant to this
application. | would open it up for any
persons present to provi de testinony attendant
to this application, 17552.

REV. TURNER: Good evening, | adies
and gentl enen.

CHAI RPERSON CRI FFI S: Good
eveni ng.
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REV. TURNER. My nane is Reverend

David Turner, Jr. | am a retired Arny
chaplain and | have worked with the school
since about 1985, and | am here today to

confirm our continued support that this
application be approved. Thank you very nuch.
CHAl RPERSON GRI FFI S: Thank you

very much. Any questions fromthe Board? Any

Cross?

MS. BALDWN:  No.

CHAl RPERSON  GRI FFI S: | ndeed.
Very well . Thank you very nuch. e

appreciate you putting your support in today
for this, on this application. If there is
not hi ng further, no other persons present to
provi de testi nony, we'll go to ot her questions
fromthe Board. M. Mller?

VICE CHAIR MLLER | just have a
guestion for the applicant. In that this is
an application for an increase in enroll nent
and an increase in staff, |'m wondering, |

mean, It looks to nme |ike on the record, and
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that's why this is going so fast, that clearly
the school and the grounds can accommpdate
this wthout an adverse inpact on the
communi ty.

My question just goes to the
hi story. Like how did you pick those nunbers
t hat becane part of your previous order?

FATHER WEI GAND: My nane i s Fat her
Pet er Wi gand, 4501 Sout h Dakota Avenue. W
have seven years of study fromgrade 6 t hrough
12. W liketotake ideally in 40 students in
each grade, giving you the 280. W have never
met that ever.

This year, for exanple, we only
have 24 grade 6 boys. W would like to be
nearer 40, two sections of 20 each teaching.
In all the years, | have been teaching since
1968, we have never net our quota on any of
t hese because our standards are so high with
the applications for entrance exans.

And for the nunber of faculty, we

have a lot of part-tinme faculty because we
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teach 26 advanced pl acenent courses. Sone of
t he teachers cone in for the one course. Sone
teachers only teach i n t he norni ng one cour se.
Sone teach one course in the afternoon, and we
have a | ot of coaches that do part-tinme work
that cone in.

That is howwe would |li ke to reach
70. If you put it in ternms of full-tine
peopl e, you're nore closely around 50 people
and that is howthe original nunber was there.

VICE CHAIR M LLER Just as a
followup, | nean, you m ght have estinated
too | ow years ago. O herwi se, you woul dn't
have to conme in were you not doing the
addition. And how certain are you that these
nunbers now wll, you know, last for a long
time?

FATHER WEI GAND: Wl |, because we
like to keep the school relatively small, so
we have personal attention to the students,
that there woul d be no reason to go beyond t he

40 in each section really. GQccasionally, we
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m ght get 41 or 42 in one grade, but you never
have that many in all the grades.

CHAI RPERSON GRI FFI S: There is a
statenent in your witten submssion, in the
application, that actually indicates that 280
IS the maxi mum anount of students that this
school can support.

FATHER WEI GAND:  Yes.

CHAl RPERSON R FFI S: Does t hat
hel p answer Ms. Ml ler's question in another
way? What nakes that |evel of support? |Is
it --

FATHER VEI GAND: Wl |, the nunber
of cl assroons.

CHAl RPERSON GRI FFI'S:  Ckay.

FATHER WEI GAND: Yes, really, and
we're not --

CHAI RPERSON GRI FFI S: So you're
going to have to have an addition of
cl assroons, physical space, in order to have--

FATHER WEI GAND:. Yes, in order --

CHAI RPERSON @RI FFI S: -- further
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enrol | ment.
FATHER WEI GAND: However, we have
to cone back to get another zoning exenption

to build nore classroons to go larger than

t hat, yes.

CHAI RPERSON  GRI FFI S: Ckay.
Excel | ent . Anything el se? Any ot her
clarifications, questions? Very well. | kind
of lost track on where we were. | think we're

at concl usi ons.

FATHER VEI GAND: Wl |, we're fine.
W' re good.

M5. BALDWN. W' re good.

CHAl RPERSON @RI FFI S: | think
we're back to you for any closing renarks.

M5. BALDW N: Oh, | think we're
going to ask for this. W're hoping to get a
summary order, Bench decision. It seens to be
where we're headed.

CHAI RPERSON GRI FFI S: Excel | ent.
Ckay. Any other questions? Any ot her

guestions of what is being proposed for the
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addi tion, construction? | thought it was
wel | -docunented in the record, which is
excellent for our review, obviously, as we
nove forward with this.

Very well. Is there further
di scussion, deliberation? | think we can nove
forward then. | think it's appropriate to
further any other comments if there are any
under a noti on.

I woul d nove approval of
Appl i cation 17552 of t he Benedi cti ne
Foundati on on behal f of the St. Ansel ni s Abbey
School, and that 1is for the enrollnent
I ncrease as stated in the application, relief
sought, 260 to 280, and enployees from50 to
70. Those are -- well, there it is. Under
section 206 for 4501 South Dakota Avenue,
N.E., | would ask for a second.

VICE CHAIR M LLER.  Second.

CHAl RPERSON @RI FFI S: Thank you
very nuch. I think it's very clear just

standi ng on the record.
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Qoviously, the record is entirely
full on this and how neeting the threshold
speci al exceptionrequirenents interns of the
use of the private school is a permtted use
in the R-1 as 206 |ays out, and whether this
woul d be I ocated or inits location or inits
I ncreases or changes mght <create any
obj ectionabl e conditions or elenents through
adj oi ning properties.

There has been absolutely no
showi ng of that in the record and on our own
review and |ooking for things, it's obvious
that there was not any that had been brought
to our attention or came up with our own
del i beration and revi ew.

And, lastly, the anple parking
space and certainly not | ess than chapter 21,
which i s of course the required parking in the
regul ations is far exceeded in terns of what
Is provided, and it certainly woul d be a great
di sservice to the city as a whole, but also

the property, if we decided to require nore
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parki ng than that. It seenms to be a great
canmpus, one m ght say.

That being said, | don't think I
have any ot her comments on the notion, except
for the fact that | think great reliance on
the Ofice of Planning's report, which is
Exhibit No. 29 in the record, is a basis and
| nportant aspect of ny deliberation and
decision. | wll open it up for others.

VICE CHAIR M LLER | just want to
note that this school has a history of
operating in this location in the comunity
w thout any adverse inpacts whatsoever,
evident in our record, and that these changes
appear to be quite nobdest wthout any
| i kel i hood of adverse inpacts.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you. | think the only elenent toreally
di scuss under this notion, | thinkit's a very
supportive one, is any conditions. | think it
goes wi t hout saying that in the summary order,

If that was the way this goes, that the first

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

294

two conditions would identify the enroll nent
and the staff nunber.

The question woul d be whet her we,
as in the past order, stipulate a nunber of
par ki ng spaces to be provided. | believe the
| ast was 76. As | review it here, | don't
think there is any reason to change that even
based -- or rather, we could base it on the
new cal cul ati on based on the nunber of staff
and students required, and so al so change t hat
toreflect it would be 87 if |I'mnot m staken.

l's t here any obj ection or
di scussion on that? ay. Just --

COW SSI ONER  JEFFRI ES: Are you
I ncr easi ng par ki ng spaces t hough t he appl i cant
did not?

CHAI RPERSON GRI FFI S: Well, the
applicant actually provides and stipulates in
their subm ssion that 144 spaces are provi ded
on-site.

COW SSI ONER JEFFRI ES: Ri ght.

CHAI RPERSON Rl FFI S: And t hat
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originally wth the cap of whatever it was,
250, 260, there were 76 parking required. The
I ncrease, of course, is based on the nunber of
seats in the classroons and the staff nunber.

COW SSI ONER JEFFRI ES:  Um hum

CHAI RPERSON QRl FFI S: As
calculated out, it would be, if | understand
correctly, 87 parking spaces required. So we
coul d have that as a condition, that a m ni num
of 87 spaces --

COW SSI ONER JEFFRI ES: A m ni mum

CHAI RPERSON GRI FFI'S:  -- woul d be
requi red. You know, it's always great to give
sone flexibility. |'"m not sure we need to.
That's why | bring it upto this point. Quick
di scussi on.

VICE CHAIR MLLER  Well, |'m not
sure we need to because they are there.

CHAl RPERSON CRI FFI S: Well, it
woul d cone --

VICE CHAIR M LLER | guess we

need to reflect at least that they are there
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one way or the other.

CHAl RPERSON (Rl FFI S: Ri ght,
right. |Insurance, no matter, who knows what
happens, but that they wouldn't go away or
whatever it is. | don't see any harmin just
I ndicating. W could say. Frankly, let ne
put it to you this way, directly, is do we
keep it maintaining at 76 or do we increase it
to 877

VICE CHAIR M LLER Wl I, | guess
you would increase it to conply with the
regul ati ons.

CHAl RPERSON GRI FFI S: Ckay. Any
opposition to that? Any concern? Therefore,
we wi Il nove ahead with the notion, which has
been seconded and woul d i ndi cate t he nunber of
students not exceed the 280 enrollnent, the
nunber of enpl oyees and t he nunber of parking
provi ded woul d be 87, a m ni rumof 87 parki ng.
Yes?

VICE CHAIR M LLER | have one

nore questi on. | mght have to refresh ny
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recol lection, but if we're trying to put al
the conditions in one order that is still
valid, is there a condition that tal ks about
their hours of operation that we m ght want to
consi der ?

CHAI RPERSON CGRI FFI'S:  No, not t hat
" m awar e of.

VICE CHAIR M LLER: Ckay. Let's

see.

CHAl RPERSON GRI FFI S: Any ot her
elements? |'ll give you a nonent to review
t hat .

VICE CHAIR M LLER Ckay. | don't
see it in a previous order and | don't think
that it's really at issue in this case. I
don't think there have been any adverse
| npacts on the comunity.

CHAI RPERSON GRI FFI S: Wul d tend
to agree. Very well. If there is nothing
further then, we do have a notion before us.
It has been seconded and conditioned. | would

ask for all those in favor of the nmotion to
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signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI' S: And opposed?
Abst ai ning? Very well. Ms. Bailey, if you
woul dn't m nd recording the vote.

MS. BAI LEY: M. Chairman, the
vote is recorded as 5-0-0 to grant the
application wth three conditions. M.
Giffis made the notion, Ms. MIler second.
M. Mann, M. Etherly and M. Jeffries support
the notion. And the conditions are enroll nment
shall be limted to 280 students. The nunber
of staff shall be limted to 70 enpl oyees. A
m ni mum of 87 on-site parking spaces shall be
provi ded for use by the school.

CHAI RPERSON GRI FFI S: Excel | ent .
Thank you very much, Ms. Bailey. | don't see
any reason why we woul dn't wai ve our rul es and
regul ati ons and i ssue a summary order on this
unl ess there is any opposition fromthe Board
or the applicant. Not noting any opposition,

t hank you very nuch. Have a great afternoon.
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Enj oy.

Wiy don't we nove ahead then and
call the next case for the afternoon?

V5. BAI LEY: Application No. 17551
of Mustafa Gul du, pursuant to 11 DCVR secti on
3103.2, for a variance fromthe | ot occupancy
requi rements under section 403, a variance
fromthe side yard requirenents under section
405, and a variance from the prohibition on
enl ar gi ng a structure devot ed to a
nonconf orm ng use under subsection 2002.5, to
allow a two story addition to an existing
flat. The property is |ocated at 4323 R ver
Road, NW It is Zoned R2 and it's | ocated
I n Square 1653 on Lot 16.

CHAl RPERSON (Rl FFI S: Very well.
Let's proceed. It is ny understanding in
reviewing the entire record of the |ast
proceeding, as | was not present in that
hearing, that we are beginning anew and |
bel i eve that we do have two requests for party

status in this in opposition, and are those
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still current. Let ne have you introduce
yourself for the record if you wouldn't m nd.

MR GULDU: My nane is Mistafa
@Qldu. | amthe owner of the Lot 16 at 4323
Ri ver Road, N W

MR, ERGENE: I am Mehnet Ergene.
| am an architect, his friend for 45 years.
| live and work in D.C My address, 3211
Quesada Street, N W, 20015.

CHAI RPERSON GRI FFI S: Excel | ent .
Thank you. And the two requests for party
status, Chan? Are they present? |ndeed. And
t hen how do you say the next nane?

MR GULDU: | believe it's M.
Soghononi an.

CHAI RPERSON GRI FFI'S:  Soghononi an?

MR SOGHOVONI AN: Soghononi an.
Ms. Chan was here with her nother, but she
hasn't conme back in after your break.

CHAl RPERSON GRI FFI S: Oh, okay,
but we'll assume that they are both present.

Excellent. Do we have questions at this tinme?
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Does the applicant have any position on the
request for party status? Are you aware of
their request for party status?

MR, GULDU: What does that nean in
sinple terns, please?

CHAI RPERSON GRI FFI S: Ckay. The
two parties have requested that they be
granted a higher participation in this case.
There's two ways to participate. One is as an
I ndi vi dual and gi ve testinony.

The other is alnost as an equal to
the applicant in a party in opposition. They
will put on a case. They will cross exam ne.
The Board would need to establish the fact
that they are sonehow uniquely or distinctly
| npacted in order to grant party status, but
| woul d take your position on it if you had
one.

MR GULDU: No, | think they
deserve to be.

CHAI RPERSON  GRI FFI S: | ndeed

Ckay. Board Menbers, any comments?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

302

VICE CHAIR MLLER | would be in
favor of granting party status.

CHAI RPERSON GRI FFI'S:  To both? |
note Ms. Chan has joined us. |Is that correct?
Ckay.

VICE CHAIR M LLER Ms. Chan is
the owner of the eastern half of the duplex
which is at 1issue, so she is certainly
I mredi ately i npacted. |  know that M.
Soghononi an has stated that his property is
zero feet away, that he is a back door
nei ghbor. So because of their close
proximty, they seemto be uniquely inpacted
fromthe general public.

CHAI RPERSON GRI FFI S: Excel | ent .
Any ot her comments, questions?

BOARD MEMBER MANN:  Yes.

CHAl RPERSON GRI FFI'S:  Yes?

BOARD MEMBER MANN: | have a
questi on.

CHAl RPERSON GRI FFI'S:  Yes.

BOARD MEMBER MANN: Per haps Ms.
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MIller can rem nd nme of this since | believe
she was presiding over the hearing when this
start ed. Did we discuss the nmerits of why
they may or may not want to join together as
a single party and did we allow them to
di scuss that or perhaps we should just

directly ask thenf

VICE CHAIR M LLER: No, | don't
recall. | don't recall that point, because we
didn't get that far. | think they wal ked out

to decide whether or not they were going to
seek party status and we didn't really devel op
t he i ssues.

CHAl RPERSON GRI FFI S: We can get
right to the heart of the matter. Have you
di scussed at all in joining in one single
party in opposition and coordinating efforts?
Conme on up. Sorry. Yes, just --

PARTICI PANT: Is it on?

CHAI RPERSON CGRI FFI S: That one's
not .

M5,  CHAN: well, for ny part,
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since we have --

CHAl RPERSON CRI FFI S: Hol d on.
Have a seat. ["m sorry. For clarity, you
have to be on a m crophone. O herw se, you're
not on the transcript.

M5. CHAN:  Ckay.

CHAl RPERSON GRI FFI S: So if you
woul dn't mnd, sir, just turn that on and t hen
point it towards her.

PARTI Cl PANT:  Sure.

CHAI RPERSON GRI FFI'S:  Brilliant.

M5. CHAN: Thank you. El ai ne Chan
speaking for the owner, Florence Chan. From
nmy perspective at least, since we have
prepared separately, it mght not be the nost
efficient way to present if we had to present
jointly at this point.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5, CHAN: So if it please the
council, we would just do it separately.

MR, SOGHOVONI AN:  Can | just make

a note for the record? I"'m the son of the
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property owner and | do have a paper.

M5. CHAN:  You want a m ke?

MR, SOGHOMONI AN: Wl | --

CHAl RPERSON CRI FFI S: That's a
light. That's not a m ke actually.

MR, SOGHOMONIAN:  It's a light?

CHAI RPERSON CGRI FFI S: Yes,
confusing. W' re going to nove that one right
all the way over, excellent, and then we can
nove these down. Perfect.

MR SOGHOVONI AN: Can you hear
now? No? Is it on? Is it on?

CHAI RPERSON CGRI FFI'S:  Can you pul
it close?

MR. SOGHOVONI AN: | am the son of
the property owner, but | do have a paper in
front of nme stating that my father gives ne
aut hori zation to speak on his behalf.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR, SOGHOVONI AN:  And | just want
t hat not ed.

CHAI RPERSON GRI FFI'S:  Ri ght.
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MR SOGHOMONI AN: Ckay.

CHAI RPERSON GRI FFI' S:  Actual ly, we
shoul d put that into the record. You can give
It to Ms. Bailey on your far right. Very
well. Oher comments on that? Board Menbers,
guestions? Any additional concerns?

Based on the adjacencies and the
| ssues that have arisen, it seens to ne that
they both neet the threshold of approval of
party status in opposition based on their
di stinct and uni que positions.

They each are talking about
differing issues and elenents. | think
j oi ni ng woul d have been excellent. However,
| think I tend to agree wth the fact that
just for expedition today, we coul d nove ahead
as separate parties in opposition and take
your tine.

O course, | will try tolimt any
redundancy of issues and el enents or cross.
But wwth that, unless there i s any opposition

from the Board, very well. Having no
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objection, we'll take it as a consensus, the
Board w | establish two parties I n
opposi tion.

You can make your sel ves
confortable again in the back. W'IIl turn it
over to you for a case presentation. W'l|
call them up at the appropriate tine. So |
will turnit over to you.

MR GULDU: The purpose of the
addition, | amgetting ready to get retired
and | live from 1964 to 1980 in WAashi ngton,
D.C. Since then | have been |iving sonepl ace
near Annapolis, Maryland and as | get ol der,
| Iike to be close to ny physicians, to ny old
friends and |ive soneplace that | don't have
to drive eight mles to get a lenon or
sonmething like this.

So that is ny intention, so live
in the place that | own, to nake an addition
to have nore confortable living. And, also,
one of the problenms that this building has

right now, it's a two bedroom unit and the
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bat hroomi s between the two bedroons. So when
you have a guest or visitors, they have to go
t hrough t he bedroomto get to the bathroom so
it's slightly inconveni ent for sonmeone |iving
in a place.

So | assune that if | renobve one

of the bedroons, nmke a passageway to a

proposed new addition, | am not going to
I ncrease the nunber of bedroons. | am going
to include -- add a den probably, but | wll

have the |uxury of not having peopl e wal ki ng
t hrough ny bedroomto go to the bathroom

So this is in a nutshell the
reason why | want to have this addition.

CHAl RPERSON @RI FFI S: Thank you.
Addi tional coments, questions?

VICE CHAIR M LLER: Vell, you're
seeking a variance to do your addition. Can
you address the tests for a variance?

MR ERGENE: You wll have to
repeat that. |'msorry.

VICE CHAIR M LLER: In order to do
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your addition, you're seeking a variance from
this Board. 1Isn't that correct?

MR, ERGENE: Yes.

VICE CHAIR M LLER.  Ckay.

MR. ERGENE: That is correct.

VICE CHAIR M LLER There is a
three part test to the variance.

MR, ERGENE: Exactly.

VICE CHAIR MLLER Can you
address those el enents?

MR, ERGENE: Al three? Yes,
definitely, as adverti sed.

CHAl RPERSON GRI FFI'S: Pl ease, put
your m crophone on if you don't m nd.

MR ERGENE: |I'msorry. Yes, you
are absolutely right. W are asking for a
three part variance, as is advertised, and we
are asking for a side yard variance in
addition to a nonconform ng structure and al so
| ot cover age.

VICE CHAIR M LLER  Ckay. Let ne
ask you. How is your property unique, which
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Is one of the tests of a variance?

MR ERGENE: It's an odd shape.
About 90 sone odd percent of the lots in D.C.
are rectangular in shape and this way we do
have an odd shape, and it's a snmall piece and
that is the oddness. W are trying to add
onto it and it is being done in a very
inefficient way. | admt it, but that is the
only way we can add to it, other than going
up.

VICE CHAIR MLLER  Well, | --

MR. ERGENE: That's a possibility,
too. W can add another floor to it, which I
haven't even told himthat yet.

VICE CHAIR M LLER Wy can't you
add to it without needing a variance? |In
other words, why can't you conply with the
regul ati ons and do an addition?

MR. ERCGENE: Because we are
al ready above the | ot coverage. That's nunber
one. Nunber two, the side yard we're asking

for is near the front of the building.
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Because of the shape of the building, we are
going for a 5 foot setback fromthe property
I i ne. That is to the building restriction
l'i ne.

If we had asked for an 8 foot
setback fromthat |ine, then we wouldn't have
asked for a side yard variance. W need those
3 feet, but that is fromthe building to the
south. No, to the west, which is not really
affecting anybody. And the other one is we
cannot change it, but it's an R 2 Zone and
it's, as you call it, a flat.

CHAI RPERSON GRIFFIS: So it's two

uni ts?

MR, GULDU. That's correct.

MR ERGENE: It's not a single-
famly honme. |It's a duplex building situated

on an R 2 Zone lot. So it is unique that we
have to get a special exception at least in
adding toit, to a nonconform ng use. And the
| ot coverage, it's small. W are going from

about 40 percent allowable to alnost 50
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percent .

CHAI RPERSON (RIFFI'S: | guess I'm
not followmng this. 4323 --

MR GULDU:. That's correct.

CHAl RPERSON @RI FFI S: -- Is two
uni ts?

MR GULDU. That's correct, up and
down dupl ex.

CHAI RPERSON CGRI FFI' S: Oh.

MR GULDU. So is 4321.

MR ERGENE: So when we walk in,

CHAl RPERSON GRI FFI S: Can we see
the entry level plan? You walk in. I f you
went up those stairs, it's another unit.

MR GULDU: Correct.

CHAI RPERSON GRI FFI S: Now |
understand. Ckay.

MR ERGENE: And sorry for
Interrupting, but there 1is also another
buil ding attached to it on the other side.

CHAI RPERSON CRI FFI'S:  Sure.
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VMR. ERGENE: That 1s two units as

wel | .
CHAI RPERSON CGRI FFI'S:  Ri ght.
MR. ERGENE: Ms. Chan's unit.
CHAl RPERSON GRI FFI'S:  4321.
MR, ERGENE: Exactly.
CHAI RPERSON CGRI FFI'S:  Ckay. Ckay.
And well, there it is. Are you in agreenent

wth the Ofice of Planning's position that
this would be a use variance?

MR, ERGENE: It will be a use?

CHAI RPERSON GRI FFI S: Yes, of an
expanded nonconform ng use. It says --

MR, ERGENE: [It's a nonconform ng
use. Yes, we are agree with that.

CHAI RPERSON CGRI FFI'S:  You are?

MR ERGENE: Onh, yes. Yes, we do
agree with that.

CHAl RPERSON GRI FFI'S: Ckay.

MR ERGENE: It is aflat in an R
2 Zone and we are wel |l -aware of what R-2 Zone

Is for, a single-famly detached honmes. W

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

are not arguing wth that. That's the reason
why we are asking for exception.

CHAI RPERSON CRI FFI S: Ckay.
Excellent. Al right. Let's nove ahead. Any
ot her questions then? Anything el se you woul d
| ike to provide on that? So the addition that
you're putting on is the kind of odd shape
triangular, but it runs parallel wth the
property line at that angled property |ine
towards the side yard, essentially?

MR. ERGENE: Yes. It actually
turns the corner and in a way in urban design
ternms, our planning friend may not agree with
It, we positively turn the corner.

CHAI RPERSON GRI FFI'S: Um hum

MR ERGENE: It may have sone
merit and it may not.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. ERGENE: That is what we are
doi ng and though, in a single-famly hone, you
don't really | ook for these things that much.

CHAI RPERSON  GRI FFI S: Ri ght,
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right. Ckay.

MR, GULDU: | may add sonmething if
you don't m nd.

CHAl RPERSON GRI FFI' S:  Yes, pl ease.

MR GULDU: The building is an
ugly building and | amgoing to do ny best to
make it | ook better and nicer and | agree with
the ANC neeting, wth the neighborhood
committees to work together to put sonething
that they would al so happen to like to see it
over there.

So we are open to work with the
nei ghbor hood comm ttees for the architectural
| ooks of the building and changes that |
intend to make for its appearance, so it's
going to be nor e appeal i ng to the
nei ghbor hood.

CHAI RPERSON GRI FFI'S:  Ckay. \What
do you find wong wth the appearance now?

MR, GULDU: It's a kind of, how do
you call it, institutional |ook wth sone

artificial stone on it.
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CHAI RPERSON CGRI FFI'S:  Ckay.

MR, GULDU:. Bit different col ors.

MR, ERGENE: Excuse ne. It has
the fake Baltinore stone pasted onto it and it
doesn't have -- really, at one point in the
'50s, late '50s, they started putting these on
the buildings in D.C. and in Baltinore.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, ERGENE: It doesn't really fit
w th the nei ghborhood visually.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, ERCENE: And he would be
wlling to take his part off, but the other
part of the building, | don't think we can
force the owner to do that.

CHAI RPERSON CGRI FFI'S:  Sure.

MR ERGENE: And it wll really
| ook awf ul .

CHAl RPERSON GRI FFI S: Ckay. Al
right. Anything else? Questions at this
time? Anything else you would to present?

Sur e.
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MR, ERGENE: | don't know if it's
In the record at the nmonent, but we got an ANC
approval on this and then ANC Conm ssi oner
Carol yn Sherman sent a letter to BZA. | don't
know whet her you got it. It's in there. And
then | answered it and it was supposed to be
in the record, too. | talked to one of your
staff menbers.

Unfortunately, M. Sherman i s not
around and we wll like to know why we're
getting this refusal, but we can find out from
t he person who objected to it.

CHAl RPERSON GRI FFI S: Ckay. So
you sai d you t hi nk you have another ANC | etter
that voted in favor of it, right?

MR, ERGENE: W have, exactly. A
|l etter was sent to you. |If not, | have a copy
of it. W had a neeting and it was a very
heat ed neeting. Many people were against it
and it was di scussed for over two hours and in
the end, they said okay.

COW SSI ONER JEFFRI ES: So after
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the two hour neeting --

MR, ERGENE: At the ANC.

COW SSI ONER JEFFRIES:  -- you won
t hem over?

MR, ERGENE: Yes. They said yes,
we're accepting it.

MR GULDU. More than objections,
there were lots of questions. They were
concerned what is going to go. That was a
guesti on. Really, it's going to be higher
than the existing building. It's going to be
-- that kind of questions.

MR. ERGENE: | don't know whet her
| should repeat it for the Chair. Wth the
ANC, we had a neeting. W went to the first
neeting and we couldn't provide the support
from the nei ghbor hood.

CHAI RPERSON CRI FFI S: | saw all
t hat .

MR ERGENE: OCh, it's all in the
record.

CHAI RPERSON CGRI FFI'S:  Yes.
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MR, ERCGENE: Ckay.

CHAI RPERSON CRI FFI S: Yes,
absolutely. Okay.

VICE CHAIR M LLER But whi ch
nmeeting were you referring to that lasted two
hours just now, the Decenber neeting or the --

MR, ERGENE: It's a Decenber
meet i ng.

VICE CHAIR MLLER Decenber
meeti ng?

MR, ERGENE: Yes.

VICE CHAIR M LLER Ckay. But
then in the later letter from the ANC, they
say they didn't have all the infornmation.

MR ERGENE: Informati on was one
nei ghbor talking to them and that was about
not getting enough notice about a neeting.

VICE CHAIR M LLER Ckay. In any
event though, the ANCis still outstandi ng now
at this point on their position?

MR, ERGENE: Unfortunately, M.

Sher man cannot answer it, because she is out
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of towmn. And the notification in question as
your standard sign, the orange sign, and no
where it says on it anything about an ANC
neeting, and the owners were contacted at
| east tw ce.

CHAI RPERSON GRIFFI'S: Al right.

BOARD NMEMBER ETHERLY: Yes. I
woul d suggest, M. Chair, that we just
continue to kind of nove forward. I
under stand what the applicant is stating with
respect tothe ANC. | think | agree with Ms.
Mller. It's just at best it's probably an
open question at this point, but |I would say
we just continue to proceed forward with the
case presentation.

MR. ERGENE: Pl ease.

BOARD MEMBER ETHERLY: And j ust
deal accordingly.

CHAl RPERSON  GRI FFI S: Agr eed.
Let's nove ahead. |s there anything else in
clarification, anything el se you would like to

provide in substance going to the variance
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conplying with or whether this would inpair
the intent and integrity of the Zone Plan or
Map?

MR ERCGENE: Really no comments, |
mean.

CHAl RPERSON GRI FFI'S: kay. Good
enough. Let's allowthe parties in opposition
to have any cross examnation. Do you have
any questions of the testinony you have heard
or that which is in the record? Any
questi ons?

MR SOGHOVONI AN: Concerni ng any
statenents he just nade?

CHAI RPERSON @RI FFI S: Yes. No?
Any cross, M. Chan?

M5. CHAN: In relationship to the
ANC neeting, in conversations with --

CHAI RPERSON GRI FFI'S:  Okay. Just
to be clear. Anything you say has got to be
up here, so take your tinme, cone on up and be

on a m crophone.
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M5. CHAN: | wanted to clarify in
the record that the representati ons concerni ng
the ANC neeting were inconsistent with those
related to ne by Carol yn Sherman when | spoke
to her afterwards, sol'mnot in a positionto
say what happened in the neeting because |
wasn't there.

CHAl RPERSON GRI FFI'S:  Ckay.

V5. CHAN: However , her
representation of their deliberations were
significantly different fromthat represented
her e.

CHAl RPERSON GRI FFI S: Ckay. Any
questions of the applicant or questions of any
of the testinony facts that they presented?

M5. CHAN: | believe the applicant
menti oned that he had contacted the nei ghbors
at least twce and | believe at the |ast
session of this group, | had stated and
testified that Ms. Chan, the owner of the
property had not received the notice clained

by the -- M. Quldu and his representative and
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t hat because of that we had not known about
the -- this proceeding until the sign was
posted and that we went through a |large
di scussi on.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. CHAN: About the |l|ack of
noti ce.

CHAI RPERSON CGRI FFI'S:  Sure.

M5. CHAN: And we did not have any
noti ce of the ANC Conm ssion neeting either,
but when we found out fromthe record after we
copied the record of this proceeding,
determ ned what the ANC had before it, |
contacted the ANC and presented them wth
I nf or mati on.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. CHAN: That had not been
available to them earlier, which | believe
that information and the i nformation provi ded
by M. Soghononian was the basis for M.
Sher man's subsequent letter.

CHAI RPERSON GRI FFI'S: Good.
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M5. CHAN: Saying they had the --

CHAl RPERSON CRI FFI S: Tell you
what. Let's get into the facts of that.

M5. CHAN:  Ckay.

CHAl RPERSON @RI FFI S: | don't
really --

M5. CHAN: That's fi ne.

CHAI RPERSON GRI FFI'S:  |' mnot t hat
concerned with all that got us up to today.

M5. CHAN:  Ckay.

CHAI RPERSON &Rl FFI S: Because
we' re here today.

M5. CHAN: | understand.

CHAI RPERSON GRI FFI'S:  Let nme just
make a statement now in terns of the
announcenents or notice. And that's why our
regul ations are well-stated in terns of the
two types of notices provided. One is the

mai | i ng, because, you know, frankly, we hear

over and over and over again | never got a
mailing notifying us. When we check our
records and it was mailed out. A lot of
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peopl e maybe just discard it or don't know
what it is.

However, when the placard goes up,
everyone knows. That's sonething they take
great interest in. That's why we do both,
which is a great thing, because we sort of get
the crowds out and that's what bal ances our
budget. No, it doesn't at all

That bei ng said, If there's
not hing further, do you have any other cross
guestions of any of the testinony that they
have provided? You don't -- you can cover it
all in your case presentation?

M5, CHAN: "Il cover it in ny
case.

CHAl RPERSON Rl FFI S That's
perfect. | think it would be appropriate for

us to go to the O fice of Planning and have

them present their analysis and we'll nove
f orwar d.

MR JESI CK: Thank you, M.
Chai rman, Menbers of the Board. Good
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af t er noon. M/ nanme is WMatt Jesick. The
applicant had originally applied for |ot
occupancy and side yard variances and the
Ofice of Planning also believes that a
variance is needed to the rear yard setback
and to the prohibition on the expansion of
nonconf orm ng uses.

| understand that the applicant
di sagrees wi th our anal ysis regarding the rear
yard setback and | have not seen any new
calculations from the applicant regarding
that, but we'rewllingtolisten to what they
have to say on that issue.

On all the variances, though, we
anal yzed them of course, using the three part
test. And certainly, we can say that the
property is uniquely shaped. In fact, it's
very strangely shaped. And so it passes the
first part of the variance test.

On t he second point, however, does
t hat uni queness cause an undue hardshi p on the

applicant? W believe that the variances fail
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that part of the test. There is an existing
viable use on the property. It could be
renovat ed I n its current si ze and
configuration. And as | said, it is viable,
so we feel that the applicant has not shown a
nexus between the uni que shape of the |ot and
any hardshi p.

The hardship is a result of this
proposal that they have submtted and that is
why the proposal did not neet the zoning
requi rements, but the existing nonconform ng--
excuse ne, the existing use is neverthel ess
viable. So we feel that the applicant has not
adequately nmet the three part test of the
vari ance and that's why the O fice of Planning
recommends deni al of the application.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you. Let nme just ask, are you assumi ng
that they need to nmake the variance test for
a use variance on this?

MR JESICK: Well, | guess | woul d

-- the legal interpretation of the difference
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bet ween a use and area vari ance up to OQAG but
regardl ess of what type of variance, we feel
that the applicant has not net the second part
of the test.

CHAl RPERSON CGRI FFI'S:  Sure, sure.
Ckay. I'"m not sure how OQAG would fall on
this. However, the vernacul ar you used was
for a use variance and you're tal king about
har dshi p and ot her productive uses for this.
And obvi ously, in 2002.5, | have al ways found
that to be a bit cunbersone in terns of the
requi rements for the regulations as we talk
about a residential use in a residential zone
and how it is not conplying therefore.

| don't think that -- and then
going specifically to this, | perfectly
understand and perhaps even agree with your
analysis of all the variances, but | think
they are all area vari ances. Notw thstandi ng,
| think your analysis is excellent and |
appreciate it. Ohers, comments, questions,

clarifications?
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VICE CHAIR M LLER " m not sure
whet her you addressed this or not, but just in
case you didn't. If you treat this as an area
variance, and the second prong would -- the
test woul d be practical difficulty, would your
analysis -- would you cone to the sane
conclusion that they don't neet the practical
difficulty test that you cane to with respect
to concluding that they didn't neet the undue
hardship test?

MR. JESI CK: Wl |, it's ny
understanding in discussions wth OAG that
there is a difference between those two tests
for area and use variances and in reading the
case that you referred to in the | ast neeting,

the Wl f v. BZA case, but in our analysis, we

did not differentiate between practical
difficulty and undue hardship. W kind of
grouped those into one test for variances in
gener al .

So regardless of if It was

practical difficulty or undue hardship, we
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felt that the applicant did not neet the test.

VICE CHAIR M LLER Ckay. And
also, I"'mpretty sure you have addressed this
in your report, but if you could just
highlight it here, didn't you also find that
there would be substantial detrinment to the
public if relief were granted for these
requests?

MR JESI CK: Well, certainly it
can be said that in general the |ot
occupanci es i n the nei ghbor hood are nuch | ower
than what the applicant is proposing. They
are proposing a 55.9 percent |ot occupancy.
And while | don't have the figures for the
adj acent properties, just froma view, even of
an aerial photo, | think it can be seen that
| ot occupancies in the neighborhood are
generally nmuch | ower than that.

VICE CHAIR M LLER: Coul d you j ust
t ake that one step further and, therefore, why
Is that detrinmental if they were to have a

much  greater | ot occupancy than the
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surroundi ng properties?

MR JESI CK: Well, we're |ooking
to the character of the nei ghborhood and how
the | ot occupancy woul d affect the character.
| think when you start getting into the higher
| ot occupancies, that starts to change the
character of the nei ghborhood.

VICE CHAIR M LLER. Thank you.

MR, ERGENE: May | be allowed to

say sonething, at this point?

CHAl RPERSON @RI FFI S In two
seconds. We'll get through the Board's
questi ons.

MR ERGENE: l'"m sorry. I
apol ogi ze.

CHAl RPERSON CRI FFI S: And then
we'll go to you.

MR, ERCGENE: | apol ogi ze.

CHAI RPERSON GRI FFI S: Go ahead,
M. Etherly.

BOARD MEMBER ETHERLY: Thank you

very much, M. Chair. Thank youto the Ofice

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

of Planning for your report. | would hazard
a guess that I'll followthe Chair's | ead and
| agree wth it that it's perhaps not even
necessary to kind of parse out the wuse
variances versus area variance here.

| think either way with the facts
that we currently have, we're -- this is going
to be a difficult case to make. But what |
want to kind of walk through very, very
quickly is is it the Ofice of Planning' s
position that especially as you get to what is
the final, and | +think perhaps the nost
daunti ng prong under either anal ysis here, and
that is the granting of relief wthout
substantial detrinment to the public good, is
it the Ofice of Planning' s position that with
respect to | ot occupancy, especially, is this
sinply a function of degree?

And by that | nean, if it weren't
an increase to 55.9 percent, but rather, and
of course hypotheticals don't necessarily do

us a bit of good in terns of the final
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outcone, but | think ny sense hereisit's the
O fice of Planning's position that this is not
sinply just a matter of degree. If it were a
smal | er increase, nmaybe you woul d be inclined
to go for it.

This goes in the Ofice of
Pl anning's opinion nore directly to the heart
of what the Zoning Regul ations are attenpting
todointhis particular District. Wuld that
be an accurate assessnent of the Ofice of
Pl anni ng' s position?

MR JESI CK: | think that's an
accurate assessnent. | nean, certainly, there
would be options where a snaller addition
coul d be nmade to the hone. Wether that woul d
be useful or not to the applicant is the
question. But getting back to this particul ar
| ocation and arrangenent of building on this
property and adjacent properties, they are
very close, so that also factors in.

And given the fact that this is

already a nonconforming use in the R2
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District, that added sone extra weight to our
consi deration of what's happening with the
character of the nei ghborhood.

BOARD NMEMBER ETHERLY: Ckay. I
would like to ask and | would perhaps not
expect the Ofice of Planning to have had an
opportunity to do so, but had you had an
opportunity to review either of the party
status requests that the Board consi dered at
the top of this hearing?

MR JESI CK | 1l ooked at them
briefly. | can't say | know the contents of

themin depth.

BOARD MEMBER ETHERLY: Ckay.
Excel | ent . Excel | ent . The reason why |
inquire along that line is wth respect to

sonme of the, what's the word |I' m1| ooking for,
| npacts that are discussed in both of those
party applications, would you envision, and
j ust as an exanpl e, concerns about, of course,
I npact on |ight and air, concerns about storm

water runoff, concerns about proximty to
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adj acent properties?

Wuld it be the Ofice of
Pl anni ng' s sense that these are precisely the
types of inpacts that are -- that the Zoning
Regul ations are attenpting to, if you wll,
avoid or mtigate inthe R-2 District?

MR JESI CK: | think those are
sone of the inpacts that the R 2 District is
| ooking at. Certainly things like |ight and
air get into gray areas about how nuch they
af fect nei ghbors and things |ike stormwater,
| would think, could be mtigated in a way
t hat woul dn' t i npact adj acent nei ghbors. But,
yes, | think you are correct in saying that
the R2 District is looking for a certain type
of devel opnent in general.

BOARD MEMBER ETHERLY: Ckay. And
just to be sure that |I'm clear, because |
don't want to put the Ofice of Planning in a
position that it hasn't expl ored expressly, so
| want to be sure I'mclear in asking you, the

O fice of Planning has not in any way revi ewed
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any of the clains that have been nmade by the
party opponents, so you're not taking a
position on whether those clains are, in fact,
val i d?

MR, JESI CK: No, we have not
reviewed their clains.

BOARD MEMBER ETHERLY: Ckay.
Excel | ent . And |'m not necessarily taking
that just for the purposes of our party
opponents. |I'mnot taking that testinony to
mean t hat your clains are not valid. But what
" mgetting at and perhaps as we begin to nove
forward in the hearing as a signal to the
applicant, the concern is obviously there is
sone considerations that are being raised by
the party opponents.

| think the Ofice of Planning's
opposition gets to the very nature of what the
R-2 District is all about and why the R-2
District is structured the way it is froma
zoni ng standpoi nt and why the test i s probably

so high for you, in this particular instance,
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to satisfy the burden of the variance relief
request .

But | understand clearly that the
O fice of Planning i s not taking a position on
the validity of any of the party opponent
posi tions, but I think the Ofice of
Pl anni ng' s testinony i s very daunting and sets
a very high bar here.

Thank you, M. Chair. That
concludes ny questions. | appreciate it.

CHAI RPERSON GRI FFI S: Excel | ent .
Thank you very nuch. | appreciate you taking
us down that road. Any other questions of the
O fice of Planning fromthe Board? Very well.
D d you have any cross?

MR ERGENE: Thank you, sir.
Actual ly, thank you very nuch, M. Etherly,
for your questions. They started bringing up
stuff. Nobody has ever defined what R-2
District characteristics are. | mean, when
the Planning Board is looking at it or the

pl anners, what this District is like, they are
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| ooking at it from up above. The plan and
what the land around it is |ike.

But if you drive through it, walk
t hrough this neighborhood, there's wusually
nost of the buildings are about 8 feet apart.
That's what the side yard requirenent is, if
t hey have been there for sone tine.

O her t han t hat, in this
particular property, we are going around a
long distance which is really the area
phot ograph from your report, as you can see
it. And nore than that, this building, though
there is two sections to it, one is owned by
Ms. Chan, it's really small with respect to
the |ot.

|"msorry, not wth respect to the
lot. Wth respect to other buildings in this
zone. It's one of the smaller footprints,
1,000 square feet. The rest are far bigger
than this. So that is where the hardship is
comng in. W have a small building and we

want to increase this to make it economcally
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vi abl e, because the taxes are constantly goi ng
up.

CHAl RPERSON GRI FFI'S:  Sure.

MR. ERGENE: And the D strict Tax
Departnent is not |istening to this.

CHAl RPERSON GRI FFI'S:  Ckay.

MR ERCGENE: Sorry.

CHAI RPERSON Rl FFI S: At this
poi nt though -- no, that's okay. But just to
be clear, we have the Ofice of Planning's
anal ysis and you can ask them questions that
essentially poke holes in their analysis.

MR ERCGENE: Sorry.

CHAI RPERSON GRI FFI'S:  So maybe you
want to -- | don't know if you have any
questions of that nature. Your statenent is
wel | -taken and we're going to give you at the
end also atinme to respond to everything that
you have heard. So if you have questions of
the report, clarification questions or nore
questioning their assertions, that would be

appropriate at this tine.
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MR. ERGENE: Wl |, then ny
question would be wouldn't it be nore viable
to look at the characteristics, rather than
| ooking at it directly fromthe top on a pl an
Vi ew? In which case, we are trying to
conplete the fabric. It's a continuous
fabric, because what happens with the corner
of 44'" Street and River Road, it's broken.
By turning that corner, we are naeking it a
conti nuous fabric, urban fabric. That's all
we're trying to do and therefore there is, |

think, a problemin ny mnd.

MR JESICK: Well, |I'mnot sure |
understand your question, but [|'Il try to
address it. | think there are different types

of urban fabric, however, inthe R 2 District
the residential uses that are permtted are
det ached si ngl e-fam |y hones and sem - det ached
single-famly homes. So when you start m xi ng
in flats or other higher density residenti al
uses, | think that also affects the urban

char acter.
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You know, whether or not the
corner is rounded onto 44'" Street or not, |
mean, we didn't really | ook at the | ayout of
the addition, so to speak, or, you know, the
exterior design. W were just |ooking at the
paraneters of the ot in terns of |ot area,
side yard, etcetera, and that's how we reached
our concl usi on.

BOARD MEMBER ETHERLY: If | could
foll owup on that question, M. Chair, pardon
the interruption, but maybe et nme ask it this
way, if | understand where the applicant is
trying to go. Does the Ofice of Planning
have a sense as to whether or not this
particul ar subject property is materially or
fundanental ly different fromany of the other
R-2 properties in the imediate vicinity?

| mean, the Ofice of Planning
tal ked, spoke, of course, to kind of the
uni queness of the l|ayout of the particular
lot, i1t's shape if you will, but other than

that perhaps are there any other material
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differences that you would say nake this
property stand out conpared to other R-2
properties in the imediate vicinity?

MR JESI CK | mean, really the
only thing that nmakes this property different
Is its size. It is -- and, of course, the
relationship of the building to the property
lines. But it is smaller than other lots in
t he nei ghbor hood and, you know, in those cases
It's unfortunate for the owner, but there are
limts to expansions that can be nmade to a
structure.

BOARD MEMBER ETHERLY: Ckay.
Thank you. Thank you, M. Chair.

CHAl RPERSON  GRI FFI S: Thanks.
O her questions, clarifications of OP? Do the
parties in opposition have any cross of Ofice
of Pl anni ng? Any questions?

MR SOGHOMONI AN: | can say as
much as has been stated.

CHAI RPERSON GRI FFI S: Yes, okay.

Ms. Chan?
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M5. CHAN:  No.

CHAI RPERSON GRI FFI S: Any
questi ons?

M5. CHAN No questions of the
O fice of Planning.

CHAI RPERSON CRI FFI S: Ckay.
Excellent. Thank you very nmuch. It's a |ot
to get through. And the analysis of the
Ofice of Planning is well done for our
review, | believe. Let's nove ahead then. |
don't have any other Governnent reports
attendant to this. W have addressed t he ANC,
which | understand is not present today, and
we have Exhibit 29 and also Exhibit 32 in

association with the ANC

| will note that there are no
ot her --

BOARD MEMBER ETHERLY: M. Chair?

CHAI RPERSON CGRI FFI'S:  Yes, sir?

BOARD MEMBER ETHERLY:  Pardon ne,
M. Chair. If | could just say perhaps just

to put a pin into the ANC piece, because |
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think it's going to be a useful use of our
tine as we go forward into the party opponent
cases. | just want to clarify or be sure
that, | think ny coll eagues do, but | want to
be sure for the record that everyone is cl ear.
| think what we have with the ANC
report is just going to be -- clearly, there
may still be some work that needs to be
undertaken by the ANC. But | don't think that
Is going to be very material to how we are
proceeding today. So I think fromjust this
one Board Menber's perspective, | would say
I"'m not going to be too concerned or
Interested in necessarily getting into a |ot
of detail about what the ANC did or who
testified in front of themor what have you.
If the Board decides to allow an
opportunity for the ANC to provide nore
testinony or nore subm ssions for the record,
of course, I"'msure that we wll direct that.
But just from ny perspective, M. Chair, |

think as we begin to nove forward into the
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party opponents' case, | don't think it's
going to be a big huge determ ning factor.
just wanted to kind of single that.

CHAI RPERSON (Rl FFI S: Ri ght . No,
| think it's an excellent point of we really
need to get down to the facts of the matter
here and the variance test and we'll look to
the parties in opposition to bring that to
light, so that's well put and positioned.

To that, wunless there are any
clarification questions from the Board
Menbers, why don't we nove right into the
parties in opposition case presentation. |f
you are ready, you can cone forward. M.
Chan, do you want to go first? There it is.
Al right.

And just to be clear, of course,
you're going to open, give us your case

presentation and you will close. You are all

now, afterwards we'll have Board questions of
that and then you will have cross exam nati on
and then we'll nove on to Ms. Chan.
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MR SOGHOVONI AN: Ckay. ' m not
really famliar with your procedures, so |
don't know what goes on. | wasn't really
prepared to nake a statenent or say a |l ot, but
| guess as far as if everyone has read -- |
mean, | can reread ny party application.

CHAI RPERSON GRI FFI S: No, that's
not --

MR SOGHOMONI AN: Ckay. Because
basically all ny feelings are stated in the
party application.

CHAI RPERSON GRI FFI'S: Ckay.

MR SOGHOMONI AN Concer ni ng
basically everything. | nean, but if it's not
necessary, | won't read it. | think a couple

of comments | do wish to add is the applicant
stated his building is ugly, which he can
believe that or assune that if he w shes, |
don't think his building is ugly. So | think
part of it to ne is beauty is in the eye of
t he behol der.

So we can all have our own
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opinions as far as what's ugly or what's not.
| think as far as the two story addition he is
wi shing to build though, | don't think -- |
think the gist of it isit just fits the space
that he has. It just fills the hole. There
Is nothing in it as far as aesthetics to the
nei ghbor hood or bringi ng any character to the
nei ghbor hood. It just fills the space upon
the side |ine and rear |ine.

It's the triangle just pushed onto
the side of the building. | just wanted that
to be stated. Also, as far as the variance
for -- | think if you are in a nonconform ng
use and you are applying to be conform ng,
which | think he partially is trying to do
stating that heintends to live there, | think
that gives alittle bit of weight to that they
would like -- OP would |like to make it
conf or m ng.

But ny thing in the long run is |
don't think the intentions of hi mnoving there

may change and the repercussions of that, |
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think, wll have a negative effect on ne as a
property owner and on the neighborhood as a
whol e i f sonet hi ng happens and he doesn't end
up noving into the space. Meaning, it would
be a |l arger rental property, but it would just
add nmore to his incone, but it wouldn't
benefit the neighborhood at all.

Ckay. Do you understand what |
was saying there? Okay. | think everything
else is basically in ny application as far as
ny concerns and feelings.

CHAI RPERSON CRI FFI S: Ckay.
Excel | ent.

MR SOGHOMONI AN: Ckay.

CHAI RPERSON GRI FFI'S:  Questions?

VR. SOGHOVONI AN: Yes, does
anybody have any questions?

VICE CHAIR M LLER: | do.

MR SOGHOMONI AN: Ckay.

VICE CHAIR M LLER: |' m hol di ng up
the Ofice of Planning report, Attachnent 2.

MR, SOGHOMONI AN: Yes.
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VICE CHAIR M LLER. Do you have a
copy of this?

MR, SOGHOMONI AN:  Yes.

VICE CHAIR M LLER Just for a
greater understanding of your testinony, is
your house --

MR SOGHOMONI AN:  Yes, nmm'am

VICE CHAIR M LLER  -- this house
on Ellicott Street?

MR, SOGHOMONI AN:  Yes, nmm'am

VICE CHAIR M LLER Ckay. So the
addition, how would the addition exactly
encroach upon you? How close does it get to
your property?

MR, SOGHOVONI AN: It would be 8

foot fromour rear property line. GOkay. CQur

bui | ding now sets -- | think it was built in
1924, old just like his, but ours has a
property line of -- | think we are about 11 to

12 feet from our rear property |line and our
buil ding runs parallel to our property |ine.

That's why | stated in ny application that if
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the addition he proposed is built, our two
buildings will be run parallel at a distance
of 25 sone odd feet with less than 20 feet
bet ween our two buil di ngs.

And | just think that with the two
story structure heis proposing, it's just too
huge for the space. Now, as far as he is
cryi ng about he doesn't have enough space or
enough room and he wants to enlarge, part of
it is well, maybe he is lucky now that he is
already over the |imt of 40 percent |ot
occupancy, which was done way back when. But
I n today's standards, he is al ready at a pl us.

Seeking 55.9 is pretty close to 60
percent and that alnost reverses what the
standards everyone is trying to maintain of 40
percent building, 60 percent land. And | had
pictures to ny application. | don't know if
t hey nmade copies for everybody.

CHAI RPERSON @RI FFI S: Yes, they
are in there.

MR SOGHOMVONI AN: Ckay.
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VICE CHAIR M LLER. Thank you.

CHAl RPERSON GRI FFI S: Ckay. Any
ot her questions from the Board? Does the
appl i cant have any cross exam nation?

MR. ERGENE: | do have a question
for the Board.

CHAI RPERSON CGRI FFI'S: M ke.

MR ERCGENE: Sorry.

CHAI RPERSON CGRI FFI'S:  Sure.

MR, ERGENE: | do have a question.

CHAl RPERSON CRI FFI S: W don't
often get cross, but go ahead.

MR ERGENE: Is it possible to see
the application fromthe opponent?

CHAI RPERSON GRI FFI S: Ch, vyes,
absol utely.

MR, ERGENE: Al right.

CHAI RPERSON GRI FFI'S: Do you have
anot her copy of yours?

MR, SOGHOVONI AN: |'"m sorry, what
did he say?

CHAl RPERSON GRI FFI S: Your party
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status application.

MR ERGENE: Is it possible to
have a copy of it?

MR, SOGHOMONI AN: Sur e. You can
have m ne i f you want or you can | ook at m ne.

CHAl RPERSON Rl FFI S: G eat.
We'll give you a mnute to take a look at it.
O course, it is, as the applicant, your
responsibility to check what is put into the
record and all that.

MR SOGHOMONI AN: Ckay.

CHAl RPERSON GRI FFI S: But take a
monent .

MR, SOGHOMONI AN: So | can --
okay.

CHAI RPERSON CGRI FFI'S:  Sure.

MR SOGHOVONI AN Ckay. kay.

CHAl RPERSON @RI FFI S: That woul d
be great. Thank you.

MR, GULDU: The only thing that |
could nention, if I may, building is getting

| arger, but the bedroom nunbers are not
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Increased. So it's not sonmething that's done
to add another bedroom to the flats. The
bedr oom nunbers remai n the sane, because one
of the bedroons is taken out of circulation
and it becones a passageway to the proposed
addi ti on.

CHAI RPERSON GRI FFI S: Ckay. I's

t hat your understandi ng?

MR, SOGHOMONI AN: | understand he
Is still going to maintain two bedroons as his
current plan is, but one will be turned into
aden. Inny application, | state that can be
fine, but if it turns out he doesn't |ive

thereand it is turned into arental property,
that could be assunmed by renters as three
bedroons and two baths as there is a house
right next to our property now, a single-
famly house, that is now occupied by six
girls and they are using one of the dining
roons as a bedroom
CHAI RPERSON CGRI FFI'S:  Yes.

VR,  SOGHOVONI AN: VWhich | don't
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think was the intention of the dining room
But that's how things can change. So | just
wanted to bring it to your attention and his.

CHAl RPERSON GRI FFI'S:  CGkay. O her
guestions? What's the i npact on your property
or in your position of a rental or an owner
occupied unit?

MR SOGHOMONI AN: |"m sorry, the
| npact of ?

CHAI RPERSON GRI FFI S: Yes. You
have several tines commented about the
difference between if the applicant Iived
there or if it was --

MR, SOGHOVONI AN: No, | think that
has to do wth the conformng and
nonconf orm ng use vari ances. Wereas, | think
is it OP would prefer if sonmeone in a
nonconform ng use changed it to conform ng,
meaning if he -- since he doesn't live there
now, but if he lived in there --

CHAl RPERSON GRI FFI'S:  Ckay.

MR,  SOGHOVONI AN: -- |later, that
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woul d be in his benefit in getting a vari ance.
To me, | don't have a problemwth it.

CHAl RPERSON @RI FFI S: | think
that's alittle m sconception, so we ought to
cl ear that up.

MR, SOGHOMONI AN: I have a
m sconcepti on?

CHAl RPERSON GRI FFI'S: Yes.

MR SOGHOMONI AN:  On that? Okay.

CHAI RPERSON  RI FFI S: First of
all, the conform ng use has nothing to do with
whet her an owner |lives there or not. |[If you
were to nove out of your property and rent it,
it would not --

MR SOGHOMONI AN: Ckay.

CHAI RPERSON GRI FFI S: -- change
t he use designation of your property. Wat is
nonconformng of use here is that it's two
units. It's what is called a flat.

MR SOGHOMVONI AN: Ckay.

CHAl RPERSON @RI FFI S: In an R-2

Zone. So this should be -- it was built prior
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to the Zoni ng Regul ations i n 1958, young city,
young zoning, so the nonconformty is that.
But it has nothing to do with renter or
homeowner .

MR SOGHOVONI AN: Ckay. Ckay.
And just to stipulate that the property we own
is a four wunit apartnment building, two
stories, so it's nothing about people who
rent.

CHAI RPERSON GRI FFI'S:  Ckay.

MR, SOGHOVONI AN:  So you know what
| nean.

CHAI RPERSON CGRI FFI S: Good.
Right. And for our understanding --

MR, SOGHOMONI AN:  Yes.

CHAI RPERSON GRI FFI S: -- | nean,
everything we hear is what we're basing our
decisions on. So | bring no --

MR SOGHOMVONI AN: Ckay.

CHAI RPERSON GRI FFI S: -- outside
knowl edge or anything to this, except what is

in here, so that's why | asked.
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MR, SOGHOVONI AN:  That's why | had
asked if you had read ny --

CHAl RPERSON GRI FFI S: No, no, |
read yours.

MR, SOGHOMONI AN:  Yes.

CHAI RPERSON GRI FFI S: No,
absol utely.

MR SOGHOVONI AN: | f you had read
it or if you just skimed it, I'll read it
entirely.

CHAI RPERSON GRI FFI'S: W have read
It in great detail

MR SOGHOMONI AN: Ckay.

CHAl RPERSON GRI FFI S: But | also
need t o understand, what in your mnd noww th
your clarification of that, what is the inpact

that you foresee whether this is --

MR SOGHOMONI AN: | don't see
any --

CHAI RPERSON GRI FFI'S:  -- rented or
not .

MR SOGHOVONI AN: | don't see any
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| npact .

CHAI RPERSON CGRI FFI'S:  Ckay.

MR SOGHOMONI AN: Any benefit if
this gentleman lived there or not.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, SOGHOVONI AN: He has -- we
have owned our property for 16 years and we
have been nei ghbors for 16 years.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR SOGHOMONI AN: He hasn't taken
care of or maintained his property. And |
don't see why that would change, even if he
noved there.

CHAI RPERSON GRI FFI'S:  Ckay.

MR, SOGHOMONI AN:  But not hi ng, you
know - -

CHAl RPERSON R FFI S: But let's
take it to the next level then, because you
are opposi ng the addition.

MR SOGHOMONI AN:  Sure. Correct.

CHAl RPERSON Rl FFI S: And the

vari ances of that. So how does that fit into
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-- what is the inpact that you foresee i n your
position of that addition?

MR, SOGHOVONI AN:  Ckay. So what's
t he i npact?

CHAl RPERSON GRI FFI'S: Yes.

MR SOGHOMONI AN:  To ne?

CHAl RPERSON GRI FFI'S: Yes.

MR SOGHOVIONI AN: Basi cal | y,
personal | y? Your application said social. |
don't see any social inpact as far as any of
this. Economc, it may cost ne or ny famly
nore noney, because of naybe what he does in
the future concerning his property.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR SOGHOVONI AN: Yes, Dbesides
having to look out a back w ndow and see
anot her w ndow.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR SOGHOMONI AN: You know, 1in
other words, where other people have an
all eyway or sone sort of other buffer between

the two houses, we're not going to have that,
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you know.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR SOGHOMONI AN: I's that what --

CHAlI RPERSON CRI FFI S: Good.
Anything else? darifications?

VICE CHAIR M LLER: If you are
| npacted, it's going to be this encroachnent
upon your open space in the back?

MR, SOGHOMONI AN:  Yes.

VICE CHAIR M LLER  That's what |
gl eaned fromyour --

MR, SOGHOVONI AN: Yes, yes.

VICE CHAIR M LLER --  plea.
Ckay

CHAI RPERSON CGRIFFI'S: Al right.

MR. GULDU:. For the --

CHAI RPERSON CGRI FFI'S:  Go ahead.

MR. GULDU:. For the |ast 16
years --

CHAI RPERSON  GRI FFI S: This is
going to be a question of him right?

VMR, GULDU: Yes.
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CHAl RPERSON @RI FFI S: Ckay. o
ahead.

MR GULDU. Ckay.

MR, SOGHOMONI AN:  Sur e.

MR, GULDU:. Why -- ever put that
fence to prevent vyour people comng and
playi ng i n the backyard of ny property or nmade
any ki nd of suggestion that you shoul d do t hat
or sonmething like this? It was an open space
for all the tenants.

MR SOGHOVONI AN: No, sir, you
never did.

MR, GULDU: Your place --

MR, SOGHOVONI AN: | think | have
seen you once.

MR, GULDU: -- and ny pl ace.

MR, SOGHOVONI AN: Once in the 16
years. But have we ever stopped any of your
tenants fromplacing their trash cans on our
property in the 16 years we have been there?
No. It was basically a commbn open space t hat

| basically maintained and cut and took care
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of , because your tenants never did, so | think
It was a stipulation that your tenants when
t hey rented your properties woul d take care of
your property.

MR, GULDU. Right.

MR SOGHOVONI AN: Ckay. Ckay.
Nobody was there to do any nai nt enance. Ckay.
So instead of seeing it as an eyesore, | would
try to clean it up and take that
responsibility on nyself, because | had to
| i ve next door to you.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se?

MR, GULDU: It's not the tine to
di scuss this.

MR SOGHOMONI AN:  That's fine. It
has nothing to do --

CHAI RPERSON GRI FFI'S: Under st ood.

MR SOGHOMONI AN: -- with any of
this.

MR ERGENE: May | ask a questi on,

t 00?
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CHAI RPERSON CGRI FFI'S:  Certainly.

MR. ERGENE: Please. Howis this
addi ti on goi ng to encroach on your open space?
Because that was your question, your open
spaceis at -- andit's not getting built into
his space. Maybe his view, | agree, but his
open space is not touched. So he said yes,
and I'm also trying to figure out what the
econom ¢ hardship on you woul d be.

CHAl RPERSON GRI FFI S: Yes, he is
not going to prove any kind of hardship, but
do you want to just decide whether this
| npacts or how it inpacts your open space,
light, air?

MR, SOGHOMONI AN: Sonetinmes |
don't think econom c inpact should nean that
much.

CHAI RPERSON CRI FFI S: You' re not
bei ng asked - -

MR, SOGHOMONI AN: | can under st and
your consideration for it, but whether or not

that has anything to do with it doesn't nake
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any difference. The building is just too big,
you know. Your building already occupies 42

percent. They like to keep the max of around

40.

CHAl RPERSON CRI FFI S: But talk
personally about -- we understand what the
regs are.

MR SOGHOMONI AN: Ckay.

CHAI RPERSON GRIFFI'S:  And what is
requi red.

MR, SOGHOMONI AN:  Ri ght.

CHAI RPERSON GRI FFI'S:  When you say
too big, what does that really nean? What are
you tal king about? Wiy is it too big for you
and your property?

MR SOGHOMONI AN: It would I'i ke be
over beari ng. You are putting two stories 5
feet away fromour side yard, 8 feet away from
our backyard. It just seens overbearing.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR SOGHOVONI AN Too | arge.

CHAI RPERSON  GRI FFI S: Ckay.
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Under st ood.

MR SOGHOMONI AN: You know.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se?

MR, ERGENE: That's it. Thank
you.

CHAl RPERSON GRI FFI S: Ckay. Any
ot her questions? Very well. Thank you very
much.

M5. CHAN. Good afternoon, ny nane
Is Elaine Chan and |' mrepresenting Florence
Chan and | wanted to first offer a copy of ny
party status application, if youwuldIliketo
|l ook at it. | appreciate this opportunity to
present additional information for your
consideration in this matter.

| wanted to start just wth ny
under st andi ng of the purpose of the zoning for
R-2 was to -- is to protect one-famly sem -
detached dwel I i ngs fromthe i nvasi on by denser
types of residential devel opnent. And ny

not her has owned this property for over 20
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years and has sought to maintain it and
al though it's on a small lot and it has a
smal |l yard, we have managed to keep it well
and to not inpose on our neighbors.

| wanted to start ny presentati on,
If | could, to share sone photographs of the
property and a map that shows the direction
fromwhi ch they were taken. | have two copies
I f you could share, would that be possible?
| used one of M. @uldu's diagranms to showthe
pl acenent of the photographs. Per haps |
shoul d have |abeled that Exhibit 1A, but |
have Exhibits 1 through 5.

And | just wanted to address the
tests, the three tests for the variance, the
granting of a variance. And the one that | am
primarily addressing is can the relief be
granted wi thout substantial detrinent to the
public good and wthout substantial ly
I mpai ring the intent, purpose and integrity of
t he Zoni ng Regul ati ons and Map?

And if you wlill look at the
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phot ographs, the first exhibit is a view of
4323, the side yard and that of the rear
nei ghbor. There have been a nunber of
guesti ons about how close the buildings are
and | think you can tell from the photograph
how the buildings are situated relative to
each ot her.

And al so, in the photograph behi nd
this -- these three large trash cans is a
wooden fence made of 2 x 4s and that,
bel i eve, shows where the proposed building is
going to be. And it extends over to the left
side of the photograph, so this vieww | be
bl ocked if the proposed addition is added.
And you can see these trees here.

One of the main problens that the
owner has is the problem of |ot coverage.
There are sone present inpacts as a result of
| ot coverage, nostly resulting is a probl emof
drai nage. The -- Ms. Chan's property is on
the | owest point on that part of the bl ock, so

t hat topographically, all the water fromboth
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the Ellicott Street properties and 4323 drain
toward her property. And that is bordered by
an alley.

And at the present tinme, what
happens is that if you wll |ook at Exhibit 2,
Is a picture of the downspout and gutter
system on 4323 where all the water from the
entire roof, the rear half of the roof drains
on -- into this piece of a downspout on the
| eft side of the picture at an angle and it's
supposed to be feeding into the gutter above
It, but it'snot. It's just shooting off into
t he ground.

And that water lands on a broken
pati o between the -- that is shared by the two
properties, only ny side is not broken, and
the water flows downstream and there is a
basenent stairway at the rear of 4321 on the
| eft side of the protrusion, if you |ook at
this diagram here. And the water goes down
the stairway into the basenent.

And nunerous tines we have had to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

punp it out even after mld rainstorns or have
had up to 800 gallons of water that has
accunulated in a mtter of hours in the
basenent fromrunoff and also fromthe yards
and also from the roof, because all the
downspout s i n t he nei ghboring properties drain
onto the ground. And, in particular, 4323
drains right next to the house. So the water
accunul ates next to the buil ding.

The flooding of the basenent not
only causes probl ens for the enmergency punpi ng
out of the basenment to avoid the |oss of hot
wat er and heat, because both the hot water
heaters for both wunits 1 and 2 and the
furnaces for those units are in this snmall
unfini shed basenent. It is about 8 feet w de
and it quickly fills up with water.

So ny tenants on nuer ous
occasi ons have been displaced, because they
have no hot water or they have no heat until
we can punp it out and get soneone to cone

back and repair, nmake the repairs.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

369

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

370

I n repl aci ng hot water heaters and
furnaces, we have tried to raise themas high
as possible to the floor above.

CHAI RPERSON (Rl FFI S: Let nme just
get clarification. Are you asserting that if
this addition goes through that this flooding
w |l beconme worse or --

M5. CHAN:. Well, | think --

CHAI RPERSON GRI FFI'S: | nean, this
IS an existing situation.

M5. CHAN:  Yes.

CHAI RPERSON @RI FFI S: Were we
have no control over.

M5. CHAN: Right. | understand.

CHAl RPERSON GRI FFI S: It doesn't
seemto be zoning-related at all

M5,  CHAN: If the addition is
added, it increases the | ot coverage, so that
there is | ess open | and, porous | and in which
to absorb the runoff that cones from the
| npervi ous surfaces.

CHAI RPERSON GRI FFI'S: Ckay.
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M5. CHAN: And when you reduce the
green space and you have to renove trees and
vegetation --

CHAl RPERSON Rl FFI S: Ri ght .
We're aware of that.

M5, CHAN: -- you have |less
ability to absorb runoff.

CHAI RPERSON GRI FFI'S:  If you have
800 gallons of water in your basenent, there
IS nore than just open green space that's
needed to absorb that.

M5. CHAN: Right.

CHAl RPERSON @RI FFI S But go
ahead.

M5. CHAN: That happened after the
ground was frozen and it rained.

CHAI RPERSON GRI FFI'S: Under st ood.

M5. CHAN:  And the water --

CHAI RPERSON GRI FFI'S: Under st ood.

M5. CHAN: |  mean, that was
unusual , but it does flood up to the depth of

1 foot on occasion and we can control that,
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but repeated flooding has significantly
i ncreased the cost of nmaintenance and
premature repl acenent of various nechani sns.

CHAI RPERSON @RI FFI S: Ckay. I

just don't see how it's a zoning issue right

NOW.

MS. CHAN: And nechani c systens.
Wll, if the exenption is given for the
I ncreased |ot coverage, it wll reduce the

anmount of open space available to absorb
runoff and that's a concern. | assune that
there are engineering mtigation neans that
can be enployed, but to date, there hasn't
been anything done despite sharing of the
problemw th the nei ghbor.

So if he does -- if the Board does
approve the various variances that he is
requesting, | would hope that it would be with
the condition that he control storm water
runof f.

The setbacks, proposed setbacks,

reducti on of both rear and side yard setbacks
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change the configuration of the side yard and
limt access for energencies, for exanple, for
fire suppression and fire safety. And since
the occupants are tenants, it's a particular
concern for liability purposes.

And the two buildings built in
1923 did not have a firewall between them so
the attic is a shared space. It's open
between the two buil dings. So that's a
significant concernthat fire safety equi pnent
woul d be able to access the yard to suppress
fires.

Part of the problemw th expandi ng
| ot coverage is that the deleterious effects
to the adjoining neighbor result in |oss of
revenue if there is any additional fl ooding,
because in the past we have appeal ed property
tax assessnents and been granted |ower
property values due to the condition of the
property and part of that is because of the
apparently unsol vabl e probl em of runoff.

The other concern in adding an
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additional bedroom to the space is the
potential for increased occupancy. Wile the
proponent of the change suggests that he woul d
live in one of the units, it would still have
an additional bedroom added to a second unit
and our experience is that the nunber of
tenants matches at I|east the nunber of
bedroons and often nore.

And at the current tinme, if you
have two bedroons, two two bedroomunits, you
probably have four tenants and four cars. And
I f you have two three bedroom units, changes
are you wll have three tenants and si x cars.
In the block, that entire block lots both 16
and 15, his building and ours, 1211 and 800,
| think it's five units -- four units on that
side of the street are all four unit flats
with at |east two bedroons.

So each buil di ng has the potenti al
to have eight occupants and eight cars. And
there is only enough space for two cars in

front of each building. So all that parking
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demand i nposes on the single-fam |y residences
across the street and around the block. If
you | ook at the configuration of the bl ock,
there is very limted parking, because it's a
little triangle and you have to stay far
enough away fromstop signs, so there is | ess
parki ng space than on a normal block that
woul d be square.

And Exhibits 3 and 4 show the
difference in el evati on between the adj oi ni ng
|l ots, both the Soghononian property on
Ellicott Street and 4323 and it is between 6
and 9 inches on that side. And Exhibit 4
shows t he neasuring tape to showthe di stance.

And then on Exhibit 5, the other
property on Ellicott Street, the second rear
yard nei ghbor, you can tell it's about 2 feet
hi gher and fromthe debris accunul ated on the
fence, you can tell that that's where the
water flows, because it has carried all the
debris again the chain link fence above that

stone wall where Ms. Chan is standing.
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In short, | don't want to go on
and on, but | wanted to just go through the
t hi ngs of our primary concerns are the problem
of lot coverage. The increased occupancy
capacity and hence the density of occupancy in
t he nei ghborhood. And the result is parking
probl ens and al so the use and enj oynent of the
rear yards.

Si nce there are no front yards and
by this addition wll elimnate the side yard
on 4323, it will only |l eave a small portion of
the rear yard. And since all three backyards
face each other, are adjoining, it would
I ncrease the use inthelimted, nore limted
green space.

And also in the photograph, the
first photograph, you can see the trash
containers and M. Soghononian and | have
W tnessed that the trash cans don't tend to
stay on the 4323 property and they are on the
street or on the sidewal k, because there is no

ot her space, no other place to put them He
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has no access on the right side of the
property, because that's ny nother's property
and the alley is on the other side of Lot 15.

So there is no place to really put
t hose contai ners and with addi ti onal occupancy
or a famly occupancy, you woul d probably end
up with nore trash.

In summary, we believe that the
proposed addition is inconsistent wth the
character of the surroundi ng nei ghbor hood and
t hat the Zoni ng Regul ati ons have been i nposed
wWth mninmm |ot sizes and wdths and | ot
occupancy and floor area ratios and the size
of side and rear lots -- yards for a reason
and that's to maintain the character of the
nei ghbor hood.

And since it is primarily a
single-famly neighborhood, | think it would
behoove us to be good neighbors and try to
preserve that environnment by not adding | arge
bul ky structures that cause problens to the

nei ghbors. | appreciate the tine to present
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this information and if you have any
questions, | amhappy to respond to them

VICE CHAIR M LLER  Thank you. Do
t he Board Menbers have any questions? | don't
either. | was going to ask you your opinion
about the character of the neighborhood, but
you did address that in addition to your own
personal inpacts. So | don't.

Does the applicant have sone
questi ons?

MR, GULDU: Do you have the first
pi ctures? M. Chan showed that, you know,
saying that affecting the view of the
property. But it's not her property, the
pi cture that she presented has nothing to do
W th her property.

VICE CHAIR MLLER l'm sorry,
what's your question?

MR GULDU:. Picture No. 1.

VICE CHAIR M LLER  Your question
Is for Ms. Chan though?

VR, GUJLDU: Ms. Chan?
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M5. CHAN:  Yes.

MR, GULDU: The first picture that
you showed.

M5. CHAN:  Um hum

MR GULDU: And you explained it,
If | put an addition there, it's going to
bl ock the view of the building behind. That's
not your buil ding.

M5. CHAN: No, what it does is it
reduces the green space.

MR GULDU: No, but at that tine,
you said it's going to --

M5. CHAN:. And it's very limted.

MR GULDU: -- block the view
And it has nothing to do with your property.

M5. CHAN: It was for the benefit
of the Board to see where the structure would
be placed relative to the building behind it
and to the limted green space, that's all

MR, GULDU. Al right.

M5. CHAN: That was the sole

pur pose of the photograph.
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VICE CHAIR M LLER  Ckay. Just to
clarify what the picture i s show ng.

M5. CHAN:  Um hum

VICE CHAIR M LLER This is the
applicant's project, the red brick building?
| s that correct?

MR GULDU: No, this is existing
foundation, ma'am And thereis a building --

M5. CHAN: Yes, that's -- yes.

MR GULDU: -- a gray building
behi nd. And Ms. Chan suggested when | put the
addition, if | ever put the addition over
there, it's going to block --

VICE CHAIR MLLER It wll cover
this.

MR GULDU: -- the view of that
bui | di ng behi nd.

VICE CHAIR M LLER: | under st ood
her to say it's going to bl ock the view

MR GULDU: Yes.

VICE CHAIR M LLER O this open
space --
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MR GULDU: But it's not her
bui | di ng.

VICE CHAIR M LLER: -- where the
trash cans are.

MR, GULDU: [It's not her building.

VICE CHAIR M LLER It's not her
bui | di ng?

MR GULDU: Yes.

BOARD MEMBER MANN:

VICE CHAIR M LLER And whose
building is this?

MR GULDU: It's --

MR, SOGHOMONI AN: That's Lot 14.

VICE CHAIR M LLER  The next |ot.
That's your buil di ng?

MR GULDU: Yes, behind the
bui | di ng.

VICE CHAIR M LLER: That's Lot 14.
Ckay.

MR GULDU: It has nothing to do
with Ms. Chan's property.

VICE CHAIR M LLER Just so we
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know what it depicts.

MR GULDU:. Yes, yes.

VICE CHAIR M LLER.  Ckay.

M5. CHAN: It's to show where the
proposed building will be. It wll be across
the back parallel and over to where that
little wood fence is, so that you can see the
bul k. And as to the aesthetics of it, the
building is as -- is stucco or whatever it is
called, Baltinore Brick, and whatever he does
to addition it would | ook strange unless he
copi ed what was exi sting.

So any clains that it would make
the building nore attractive or nor e
consistent with the neighborhood, | think
woul d be di si ngenuous, unless it nmatched what
was al ready there.

VICE CHAIR M LLER: Are you sayi ng
the building is going to go all the way to
where this fence ends in the picture?

M5. CHAN:  Yes.

MR, SOGHOMONI AN:  That's ny fence.
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M5. CHAN: That's his fence.

MR GULDU: No, it's going to be
I nside the fence. It's not going to go all
the way to the fence. The fence is the
property line.

M5. CHAN: Perhaps M. Soghononi an
can show where the --

MR, GULDU:. It's not going to the
fence, ma'am

MR SOGHOMONI AN:  That line in the
party application, |I had sone photos attached
to the application.

VICE CHAIR M LLER:  Ckay.

MR GULDU: If it goes to the
fence, his fence is in ny property then.

M5. CHAN: | believe it's going to
be less than 8 feet fromthat little white
fence post. It wll go wthin 8 feet of the
fence post, according to this diagram

VICE CHAIR M LLER Did you want
to bring our attention to one of your photos?

MR, SOGHOMONI AN: Yes.
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VICE CHAIR M LLER Ckay. Do you
have a copy you can just point to?

MR, SOGHOMONI AN: | don't have a
copy. It's on your copy.

VICE CHAIR M LLER:  Oh.

MR. SOGHOVONI AN: On your
application. | have attached photos. | don't
know i f you have a copy.

CHAI RPERSON GRI FFI'S: Yes, we have
t he phot os.

VICE CHAIR M LLER W have a copy
her e.

CHAI RPERSON CRI FFI S: Wi ch ones
do you want us to | ook at?

VICE CHAIR M LLER: You need to
find it. It will show on here where their
buil ding is going to be.

MR SOGHOMONI AN: Actual ly, vyou
know, what, here is a picture.

VICE CHAIR M LLER  You're not on
t he m crophone.

CHAI RPERSON @RI FFI S: Yes, you
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can't approach. Just have a seat right there
and then you can just point to us, just
descri be what you want us to | ook at and we
can take it up.

MR SOGHOVONI AN:  Ckay. He nade a
comrent before as far as the fence goes.
That's ny fence.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR SOGHOVONI AN: W' re erecting
and have a permt to erect. H s building wll
be 5 feet fromthe side.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, SOGHOVONI AN: 5 feet fromthe
side of that fence that is going to run
parallel to that fence, which wll give him
his 5 foot side yard. GCkay. They don't have
a-- | nmean, that's ny property on the other
si de. You can see as far as the lot is
configured. Here is ny building behind his,
whi ch you will no | onger be able to see.

| have also attached two pictures

here whi ch show ny building here, which goes
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back 8 foot to the property Iine. H s

buil ding, the corner is right here, but his

wll go 8 foot from his building to ny
building. So there will be this alleyway of
| ess than 20 feet, is something | thought

shoul d be brought to your attention or assuned
that you had seen, but these pictures didn't
turn out very nicely.

CHAI RPERSON GRI FFI'S:  That's good.
No, | think it's pretty clear. You can hold
onto that. Al right. Anything else?

VICE CHAIR M LLER No, not from
me. Thank you.

CHAI RPERSON GRI FFI S: Any ot her
questions? Cross?

MR GULDU: Vell, nost of the
things were not in ny opinion about the
zoni ng, the questions or conpl aints.

CHAI RPERSON CGRI FFI'S:  Ckay.

VR GULDU: As | nentioned, the
bui | ding i s not going to becone nore bedroons,

nore peopl e.
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CHAI RPERSON CGRI FFI'S:  Ri ght.

MR GULDU: W are elimnating a
bedroomand t he picture over there is not your
property. And | think the one tine that -- it
has nothing to do with just -- the drain
didn't work. Your drain didn't work. That's
why you got flooded, for the record.

CHAI RPERSON CGRI FFI'S:  Ckay. Well,
let's leave this to the conclusions and,
unl ess you have any cross of Ms. Chan's case
presentation, is there anything el se you need
to address in that?

M5. CHAN: I just want to nake
sure that M. Quldu' s representation just now
about the clogging of the drainis not entered
as a matter of fact, because | would like to
counter that if that --

CHAI RPERSON CRI FFI'S: Sure.

M5, CHAN: -- iIs going to be
consi der ed.

CHAI RPERSON GRIFFI'S:  Let me just

restate the fact that |'m not sure where a
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drain or non-drainis a zoning issue, so there
I's nothing we could do with it, fact or not
fact. W could pretty nuch guarantee that it
won't be listed as a finding of fact in any
order that we issue, unless sonehowit evol ves
into an el ement of which we need to establish
that for zoning purposes. Ckay.

If there is nothing further then,
let's nove ahead. Any Board questions,
clarifications of all the information we have
had to date? Not noting any, let's nove to
final remarks, closings, conclusions that you
m ght have.

MR GULDU: It is true that |
wasn't a very good landlord. | didn't really
take care of the building and | think I owe it
to the community to make it | ook better and
better taken care of and | intend to |live over
there. So the concern about the | ooks of the
bui | di ng and upkeep of the area is going to be
very much on the better side of what is going

on right now That's all | can say.
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CHAl RPERSON @RI FFI S: Ckay. O
course, that has nothing to do w th whether
you get an addition or not, correct?

MR GULDU: If |1 don't get
addition, | don't think it's feasible to
I nvest that nmuch noney into the building.

CHAI RPERSON GRI FFI'S:  Ckay.

MR GULDU: So it's conpletely
different. | nmean, | may -- | amgoing to
renovate the building, but it may not be as
extensive as | intend to do it.

CHAl RPERSON Rl FFI S: Ri ght,
right. Understood. Gkay. |If there's nothing
further then, what is the Board' s pl easure at
this hour? Wuld we |ike to nove forward or
| woul d take reconmmendati ons of setting this
for a decision. |Is there action proposed?

BOARD MEMBER ETHERLY: M. Chair,
|'"'m confortable at this point. |  would
perhaps offer that | think the record is
fairly full on this particular matter. I

t hi nk we have had ki nd of extensive testinony
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both fromthe party applicant with respect to
what they are endeavoring to do and | think we
have had very hel pful testinony fromthe party
opponents in opposition to the case wth
regard to where we are.

| think it woul d be appropriate at
this point. | amprepared to nove forward and
del i berate under a notion if ny colleagues
woul d feel soinclined. It would, however, be
ny notion to nove denial of Application No.
17551 of Mustafa Guldu and | would invite a
second.

COW SSI ONER JEFFRI ES:  Second.

BOARD MEMBER ETHERLY: Thank you
very much, M. Jeffries. Again, M. Chair, if
It is appropriate just to continue forward in
del i berati on.

CHAI RPERSON CGRI FFI'S:  Absol utely.

BOARD MEMBER ETHERLY: Agai n, |
understand entirely what the applicant 1is
endeavoring to do. And as is always the case,

but perhaps not easy to see when you' re an
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applicant sitting in the position that you
are, |looking forward at this Board, it's
oftentinmes perhaps difficult to gl ean why the
Board may nove in the direction that it
of tenti nes does.

Variance is a very high standard.
It is an incredibly high standard whether
you' re tal ki ng about an area variance or a use
variance, and | think in this instance the
O fice of Planning's report was very nuch on
target in terns of the rationale for denying
the variances that are requested.

It is one of the highest standards
I n the Zoning Regul ations. That being said,
| would sinply like to go first to perhaps the
first prong of the variance test, which | felt
was perhaps the <closest to being nost
straightforward for you.

| think as was testified to by the
applicant, and to an extent by the party
opponents, there is sone, if you wll,

irregularity to the parcel that you' re dealing
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wWith, to the property that you currently find
yourself sitting on top of.

The shape of it, the location of
the property lines relative to the structure,

relative to other portions of the surrounding

properties, if you will, | think did speak
sonewhat to -- if | my, M. Jeffries, do
speak sonmewhat to, if you will, a uniqgueness

as it related to the shape and the topography
of your property.

| think where the chall enge cane
with regard to the case, however, was both in
ternms of the second and third prongs of the
vari ance test.

As you may recall from the
di scussion of the Ofice of Planning, and I
per haps would invite sone discussion from ny
colleagues if there is a need to, shall we
say, be very specific, but | will just utilize
the |l anguage as it exists with regard to the
| ssue of an area variance, but if there is a

need to clarify, I wll rely on ny coll eagues
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to help nme kind of parse that out.

But | think in terns of | ooking at
whet her or not t he extraordi nary or
exceptional situation inposes a practical
difficulty on the applicant, | sinply didn't
find the testinony to be convincing in that
regar d.

And, in part for ne, it worked
very much in tandem with what is the third
prong of the variance test, and that is can
the relief be granted wthout substantial
detriment to the public good and w thout
substantially inpairing the intent, purpose
and integrity of the Zoning Regul ations and
Map.

It is there that | think the
O fice of Planning's work is nost applicable
in this particular instance with regard to
what the Zoni ng Regul ati ons endeavor to do in
the R2 District. That was a very, very high
bar for you to neet and | sinply did not find

the testinony to be convincing that that bar
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was net here.

That is not to say that vyour
desire to inprove and maximze the utility of
your property was w ong, was inappropriate or
I11-chosen, but the Zoning Regul ations are
there for a reason and they are there wth
respect to particular areas for a reason. And
I think many of the issues that were di scussed
by the party opponents, and |I' mgoing to touch
upon those in a nonent because, at |east from
nmy standpoint, | want you to be very cl ear how
| dealt with those particular issues.

But | think as the Ofice of
Planning's report indicated with respect to
the R2 District, there are certain things,
there are certain elenents of spacing, of
| ayout that | think the R-2 District endeavors
to protect, to ensure, and | think the
variance in this case, if it had been granted,
would have worked to undermne those
particul ar issues, be it again spacing, be it

the ability to have light and air.
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I"'m not using that in terns of
applying a test, but from the standpoint of
t he types of experiences, the type of property
enjoynment that | think the R-2 District seeks
to maxim ze. | believe with respect to the
party opponents and their testinony, | want to
be very clear that | think it was instructive
and helpful and highlighted a nunber of
concer ns.

| think a nunber of those concerns
were outside of the purview of the variance
test, but not fromthe standpoint again that
they were wong, but fromthe standpoint of I
t hi nk they perhaps spoke nore to the synptons
of what was at issue with regard to this
vari ance application, the variances that were
sought in this application.

| think the things that both of
the party opponents spoke to with respect to
concerns about inpacts on light and air, with
respect to concerns about water, storm water

runoff, while I'mnot necessarily saying that
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| was convinced whol eheartedly, the issues
that you spoke to | think in part reflect
again sone of the concerns that the R 2
District tries to speak to with regard to how
It approaches the establishnment of certain
paranmeters and boundaries wth regard to
properties.

That is a very broad, if you wll,
articulation, M. Chair, of why | felt the
variance test in this particular application
wasn't net. But, again, | want to enphasi ze,
oftentinmes it's difficult for an applicant to
per haps separate, shall we say, an adverse
ruling from a recognition that it's not a
statenent on whether or not you had a good
| dea about what you wanted to do with your
property.

| entirely understand the desire
to maximze to the fullest possible extent
your ability to utilize your property, add a
bedroom add a kitchen, add a bathroom but

t he Zoni ng Regul ations are in place to ensure,
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| believe, certain fundanental things in
different districts and | think you ran up
against -- again, | think you ran up agai nst
a very high bar with respect to the R2
District here.

| will pause there, M. Chair, and
i nvite coment from ny col | eagues.

(Whereupon, at 5:00 p.m the
Public Hearing continued into the evening

session.)
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E-V-E-EN-I-N-G S-E-S-S-1-ON
5:00 p.m

CHAl RPERSON @RI FFI S: Excel | ent .
Very well done. Ohers?

VICE CHAIR M LLER | agree with
M. Etherly and | just want to address this
case from a different analysis though, and
expl ai n one aspect that we were exploring that
M. Etherly didn't touch upon.

| don't think that -- about
whether this was a use variance or an area
variance and, as M. FEtherly said, the
standard for a variance is high to begin wth.
The standard is a little bit higher for a use
vari ance. It goes to hardship versus
practical difficulty and then we get into,
well, what is practical difficulty?

But | want to say that | don't
think there is any question that it's a
nonconform ng structure in that it is already
above the lot occupancy limt. And so the

I ssue was only well, is it a nonconformng
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use? It's still a residential use. That is
why sone of us have a question that maybe this
Is not a nonconformng use, per se, or a

variance for a nonconform ng use.

In any event, it's a |lower
t hreshol d W th respect to practi cal
difficulty. If you don't nmake the practical
difficulty test, it doesn't matter. You
woul dn't make the hardship test. That is a
hi gher level. So in any event, as | see it,

It falls under 2001 which says that
nonconf orm ng structures devot ed to conform ng
uses, assuming it's a conform ng use because
It's residential.

It's still our regul ati ons
prohi bit an enlargenent to a nonconform ng
structure, unless you have a vari ance, so here
we are back at this variance test and it's
just another layer for all the variances
you' re seeki ng.

I agree with the Ofice of

Planning and M. Etherly that you nake the
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test for uniqueness. The lot is an irregular
shape. But then you need to show how that
irregularity gives rise to a practical
difficulty in conplying wwth the regul ati ons.
And you presented your reason, which |
under stood was that the way the bedroons were
configured, it nmade nore sense or was a better
| ayout for you to do this addition to have
access to the bathroons, etcetera.

Ckay. So that is a factor that we
consider and it's one judgnent that is tied
to, okay, well, what else do we consider?
What do we consider that in context wth? And
the courts have said that we then consider the
severity of the variance requested and the
severity here is there is a big leap in the
| ot occupancy relief that you' re asking for.

You are already over. It's at

41.9 and you're seeking to go to 55.9 percent,

so that is severe in the context. It's not
like you're asking for like a 1 percentage
devi ati on.
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And then the next is the effect
the proposed variance would have on the
overall Zone Plan. And | think that that al so
ties into substantial - - Is there a
substantial detrinment? And | think that the
case was nmade that, in fact, there is. Wen
we tal k about a greater | ot occupancy, we are
tal king about elimnation of the open space
and the green space, and | think that the
applicant was saying, well, you know, that is
not his neighbor's green space. That is his
space.

But, in fact, the way that the
Zone Plan is laid out, it's to protect this
openness i n general for neighbors and for the
community and, therefore, it is a substanti al
detrinment to take up that nuch of the | ot
occupancy. And that was al so val i dated by the
O fice of Planning and by the nei ghbors that
this, in fact, would have an adverse i npact on
the community.

So when | weigh all those factors,
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It cones down to an owner can't always do or
reconfigure their property with the way that
they want to, that may nake sense. It has to
be wei ghed in the context of the other factors
and when wei ghi ng those factors here, | think
that they outweigh the relief.

CHAl RPERSON @RI FFI S: Very well.
O hers? | don't disagree with a ot of the
direct and indirect discussion regarding,
first of all, the use and 2002.5. I think
both M. Etherly and Ms. M Il er has adequately
assessed the facts of the case.

| don't agree that we are under a
use variance in that a structure devoted to a
nonconform ng wuse shall not be enlarged,
except if the enlargenent is to be devoted to
a conformng use. That is 2002.5. How woul d
we argue the fact of whether it be an
extension of a conform ng use?

So included in that, | think it
does go to the area and that is exactly what

we're | ooking at in terns of the vari ances and
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the area for the R 2.

It was interesting when | started
t he assessnent of this and | ooked at 2001. 3,
which is the additions to nonconformng
structures, and even 223 wondering, well,
maybe this could even fit wthin the
paraneters of a special exception, and you
realize this eclipses all of those threshol ds
which would bring it into that | ot occupancy
bei ng the nost critical, as Ms. MIler and M.
Et herly have touched on.

Then when you |ook at t he
uni queness of the odd shaped lot, again |
don't see the nexus fromthat shape going to
the practical difficulty in conplying wth the
area restrictions in the regul ati ons, and t hat
Is the setbacks. And | wouldn't even get
into, although | think it's informative, we
get into the | evel of anmount of relief sought.

| think it's part and parcel of
what -- of the presentation of the case that

Is not substantiated, the real practical
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difficulty in asserting an addition that woul d
not be able to conply fully wth the
regul ations. So | woul d support the notion at
this time, but I will allow others to address

any of the other issues that are before us.

VICE CHAIR M LLER: | just would
state that | agree with your analysis wth
respect to 2001.3. | don't know whether you

t hought | di sagreed.

CHAl RPERSON  GRI FFI S: No, I
didn't.

VICE CHAIR M LLER:  Ckay.

CHAl RPERSON @RI FFI S | just
wanted to clarify it. It's an interesting --
well, there it is. Anything else then? If

there's no further comments fromthe Board, |
woul d note that we do have a notion and it has
been seconded, so | would ask for all those in
favor of the notion to signify by saying aye.
ALL: Aye.
CHAI RPERSON GRI FFI'S:  And opposed?

Abstaining? Very well. Wy don't we record

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

404

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

405

t he vote?

MS. BAI LEY: M. Chairman, the
vote is recorded as 5-0-0 to deny the
application. M. Etherly nmade the notion.
M. Jeffries second. M. Jeffries, you did
second, correct?

COW SSI ONER JEFFRI ES: I
seconded.

MS. BAI LEY: Second, thank you.
M. Giffis, M. Mann and Ms. M|l er support
the notion. And that's a full order, M.
Chai r man.

CHAl RPERSON  CGRI FFI S: | ndeed.
Excel | ent. Is there any other business for
t he Board today?

MS. BAI LEY: Not that |'m aware
of , sir.

CHAl RPERSON @RI FFI S: Very well.
Thank you all very nmuch. W appreciate it,
appreciate your tine and everyone here today.
If there is no further Dbusiness, let's

adj our n.
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(Wher eupon, the Public Hearing was

concl uded at 5:07 p.m)
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