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PROCEEDI NGS

ACTI NG CHAI RPERSON ETHERLY: Good
norni ng, |adies and gentlenen. | thank you
very nmuch for your patience this norning as
the board, as always, had to deal wth sone
adm ni strative matters in preparing for
t oday' s cases.

W're going to have a little bit
of an unusual day and I'll wal k you through
as we proceed through the norning s agenda.

My nane is Curtis Etherly. I'ma
menber of the Board of Zoni ng Adjustnent.
"1l be serving as our Chair this norning.
As our Vice-Chair, Ruth Anne Mller, is
detai ned on travel outside of the country,
we W sh her the best as she nmakes her way
back, and our Chair, M. Giffis, is engaged
al so in another commtnent that has hi maway
fromthe board today, but we w sh himwell
I n those endeavors.

Pl ease, we're going to call to

order and wel cone you to our March 20t h,
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2007, public hearing of the Board of Zoning
Adjustnent. Again, ny nane is Curtis
Etherly. I'mjoined, on ny left, by M.
Mann, representing NPCP, National Capitol

Pl anni ng Comm ssion, and on ny right, by M.
Turnbul |, representing the Zoning
Conmi ssi on.

We're al so joined by, as you | ook
to the dais, Ms. Bailey, Ms. Bushman, Ms.
G azer, M. My, who will be joined by the
Ofice of Planning, and they will identify
t hensel ves for the appropriate case, and
w Il also be assisted throughout the day by
ot her staff nenbers, including M. Marka
with the Ofice of Zoning.

Copi es of today's hearing agenda
are available to you and are | ocated to ny
left in the wall bin near the door. Pl ease
be advised that this proceeding is being
recorded by a court reporter who is sitting
to ny right, your left, and is al so

broadcast |ive via the Wb.
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So please at this tinme, please
refrain fromuse of your cell phones,
Bl ackberrys, any other communicati on-
oriented devices as they may, fromtine to
time, cause interference with the
transm ssion through those particul ar
medi uns.

When presenting information to
the board, and we'll be sure to direct you
as you step forward, you're going to need to
present a wwtness card to the court
reporter, you're going to take a seat at the
t abl e, make yoursel ves very, very
confortable, there is a button at the base
of those m crophones that you'll need to
press, so we can get you on the record in
ternms of your presentation.

Again, if you have any questions
t hroughout the day, please do not hesitate
to task. Sonetinmes we have perhaps the
trappi ngs of a courtroom but we are not

oftentinmes as formal. So nmake yoursel ves
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confortabl e.

Al'l persons planning to testify,
either in favor or in opposition, are to
fill out two witness cards. These cards are
| ocated to ny left on the table near the
door and on the witness tables. Upon com ng
forward to speak to the board, please give
both cards to the reporter sitting to ny
right.

The order of procedure for
speci al exceptions and variance cases are as
fol |l ows.

St at ement and wi tnesses of the
Applicant, foll owed by governnent reports,

I ncluding the Ofice of Planning, Departnent
of Public Wrks, etcetera. Reports of the
Advi sory Nei ghbor hood Comm ssion for the

rel evant application. Parties or persons in
support, parties or persons in opposition,
and cl osing remarks by the Applicant.

The procedure for appeals and

applications, which we do, we'll have one
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this afternoon, |I'Il offer appropriate
gui dance as we reach that particular case.

The record wll be closed at the
concl usion of each case, except for any
material specifically requested by the
board. The board and the staff wl|l
specify, at the end of the hearing, exactly
what is expected, and the date when persons
must submt evidence to the Ofice of
Zoni ng.

After the record is closed, no
other information will be accepted by the
board. The Sunshine Act requires a public
heari ng on each case be held in the open
before the public. The board may,
consistent wwth its rules of procedure and
practice, enter executive session during or
after the public hearing on a case for
pur poses of review ng the record or
del i berati ng on the case.

The decision of the board in

t hese contested cases nust be based
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exclusively on the public record. To avoid
any appearance to the contrary, therefore,

t he board woul d request that persons present
not engage nenbers of the board in
conversati on.

Agai n, please turn off al
beepers and cell phones at this tine, so as
not to disrupt our proceedi ngs as we nove
f orwar d.

The board will now consi der any
prelimnary matters. Prelimnary matters
are those which relate to whether a case
w Il or should be heard today, such as
requests for postponenent, continuance or
w t hdrawal , or whet her proper and adequate
notice of the hearing has been given.

If you're not prepared to go
forward with a case today, or if you believe
that the board should not proceed, nowis
the time to raise such a matter.

"Il look to staff at this tine

as we cone soneone cone forward.
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Do we have any prelimnary
matters at this tinme, Ms. Bailey?

MS. BAILEY: M. Chairnman,
menbers of the board, good norning.

ACTI NG CHAI RPERSON ETHERLY: Good
nor ni ng.

M5. BAILEY: There is a
prelimnary matter, M. Chairman. It has to
do with Application No. 17582. There is a
request that this case not be heard today.

ACTI NG CHAI RPERSON ETHERLY:
Excellent, Ms. Bailey. 1'Il look to
counsel for the Applicant at this tine. |
think it would be appropriate for us to take
that matter up.

M5. BALDWN. St ephani e Bal dw n,
G eenstein DeLorne and Luchs, attorney for
the Applicant, Stanton Devel opnent. Due to
a death, an illness and then a death of one
of the nenbers of the property owner and
devel oper, the Applicant has asked for a

post ponenent of 90 days, respectfully, and
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we hope that you'll consider it.

ACTI NG CHAI RPERSON ETHERLY:

Excel lent. Mst certainly, the condol ences
of the board, our staff and the entire
office with respect to that |oss regarding
one of your team nenbers. | think it would
be, indeed appropriate, to entertain that
notion for postponenent.

Ms. Bailey, do we have any
appropriate dates at this tinme, that would
| ook to a mnimum of 90 days out. If |
understand, Ms. Baldwin, a mninmumof 90
days woul d be appropriate at this tinme?

MS. BALDWN:  Yes.

ACTI NG CHAI RPERSON ETHERLY:
kay. Ms. Bailey?

M5. BAILEY: M. Chairman, July
24th, if | can you to turn your schedule to
that date, is what staff is suggesting at
this point, sir. Either in the norning or
In the afternoon. W have one case al ready

schedul ed for the norning, so that woul d be
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t he second case in the norning, and the
afternoon seens to be free. Either that or-
-that's it. OQher than that, it's

Sept enber.

ACTI NG CHAI RPERSON ETHERLY:  And
again, Ms. Bailey, that date was the 24th
of July?

MS. BAILEY: Absolutely.

ACTI NG CHAI RPERSON ETHERLY:
kay. Ms. Baldwi n, would there be any
obj ections to that date?

M5. BALDWN: No; that would be
wonder f ul .

ACTI NG CHAI RPERSON ETHERLY:

Ckay. And again Ms. Bailey, there is how
many cases in the norning agenda for that?

M5. BAILEY: There is one case
al ready schedul ed for the norning of July
24t h.

ACTI NG CHAI RPERSON ETHERLY:

Ms. Baldwi n, any objections to
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bei ng the second case of the day for the
24t h?

M5. BALDWN  No; that's fine.

ACTI NG CHAI RPERSON ETHERLY:

Okay; excellent. M. Bailey, let's set that
for the second case in the norning, that'l|
be on July the 24th, 2007.

Just for purposes of
clarification, Ms. Bailey, will we require
any additional new notice to go out with
regard to that reschedul ed date, or wll
this constitute as notice for that?

MS. BAILEY: This should
constitute notice for that, M. Chairnman.

We suggest that the Applicant do
get in touch with the ANC, to | et them know
of the new date.

M5. BALDWN We will, and the
Capitol H Il Restoration Society.

ACTI NG CHAI RPERSON ETHERLY:

Excel l ent. Ckay.

Ms. Baldw n, again, thank you
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very nmuch for your tinme. Qur condol ences,
once again, on the | oss.

M5. BALDW N Thank you very
much.

ACTI NG CHAI RPERSON ETHERLY:
We'l|l see you on the 24th.

M5. BALDWN: Ckay.

ACTI NG CHAI RPERSON ETHERLY:

Thank you very nuch, Ms. Bailey. Any other

prelimnary matters at this point?

M5. BAILEY: Swearing in the
W t nesses, M. Chairnman.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. Thank you, Ms. Bail ey.

At this tinme would all
I ndi vidual s who are planning to testify
before the board please rise to take the
oath. Ms. Bailey, again sitting to ny
left, will direct you according.

MS. BAILEY: Wuld you pl ease
rai se your right hand.

[ Wtnesses sworn, en nasse]
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MS. BAILEY: Thank you.

ACTI NG CHAI RPERSON ETHERLY:
Thank you very nuch. Ladies and gentl enen,
at this time | think we're ready to return
to our regular schedul ed programm ng. Ms.
Bailey, if you could at this tinme call the
first case.

MS. BAILEY: Thank you, sir.

Application No. 17579 of Keith
Cat anzano, pursuant to 11 DCMR 3104.1, for a
speci al exception to allow the construction
of an accessory structure serving a single-
famly row dwel li ng under section 223, not
neeting the | ot occupancy requirenents of
section 403. The property is zoned R4 and
Is located at 1235 | ndependence Avenue,
S.E., Square 1015, Lot 144.

M. Chairman, the Applicant is
seeking clarification concerning the proper
relief for this project.

ACTI NG CHAI RPERSON ETHERLY:

Excellent. Thank you very nmuch, Ms.
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Bai | ey.

If we could, sir, good norning,
to you. If you could identify yourself and
state your address for the record, please.

MR, CATANZANO  Good norning. M
name i s Keith Catanzano and ny address is
1235 I ndependence Avenue, S.E., Wshi ngton,
D. C.

ACTI NG CHAI RPERSON ETHERLY:

Excel lent. Again, very good to see you this
norning. Welcone. | think it's going to be
appropriate for us, perhaps, at this point,
unl ess ny col | eagues have any objecti on,

that we just proceed.

If | understand correctly, we
essentially have two chief questions here.
One is whether you're comng in under a 223
or whether you're comng in for variance
relief.

You provided sone argunentation
W th respect to both issues.

MR. CATANZANO That's correct.
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ACTI NG CHAI RPERSON ETHERLY:
Again, I'll invite sone coment, perhaps at
this time fromny coll eagues, before we get
Into the presentation as to whether you have
any objection to just proceeding wth the
argunent, perhaps taking both argunents,
| ooking to the Ofice of Planning, perhaps,
for some thoughts that they may have on that
particul ar question, and as we nove through
the case, we'll begin to kind of fine-tune
which relief we're going to be | ooking at.

COW SSI ONER TURNBULL: M.
Chair, I'min favor of that. | think we
shoul d explore it.

BOARD MEMBER MANN:  |I'malso in
favor of it, although | would ultimately say
that, just to make it clear, it can't be our
choice, what, really, facade--it has to be
the choice of, ultimately, the Applicant, if
| understand correctly the procedure.

COMM SSI ONER TURNBULL: | woul d

agr ee.
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ACTI NG CHAI RPERSON ETHERLY: [|'m
tenpted to perhaps nove out of order and--
actually, just a nonent, sir.

[ Pause]

ACTI NG CHAI RPERSON ETHERLY: Al
right. Thank you very nuch for your
pati ence, M. Catanzano. Obviously, there's
alittle bit of--it's a major question and
we want to be sure that we give you, to the
extent we can, the appropriate anmount of
gui dance.

As a self-certified application,
It 1s not traditionally, the purview of the
board to offer an Applicant an answer, if
you will, on what the appropriate relief is.

| think what w |l perhaps be
best, as we nove forward, is just to go
through the facts of the case, go through
the paraneters of the project that you have
in mnd, and then we'll kind of see where we
are as we nove forward through the

presentati on.
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MR, CATANZANO  Ckay.

ACTI NG CHAI RPERSON ETHERLY:
Ckay? Excellent. "Il turn it over to you,
Sir.

MR. CATANZANO. G eat; thank you.
Again, good norning. 1'd like to, before
getting into the details of the case,
clarify one admnistrative point which is, |
believe made in error, when | filed the
affidavit of posting.

| believe that | listed that the
date that | posted a public notice sign as
either the 8h or the 9th of March, and in
fact, after going back to ny cal endar and
doubl e-checking, |'d actually posted it on
the 5th, so it had been up for the 15 days.
| just wanted to clarify that, that it did
go up on the 5th, at about 6:00 o'cl ock.

The project that ny wife and |
are here to propose is for construction of a

10 by 18 foot shed at the rear of our

property.
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The background of this project is
that we had, when we first noved into the
property, used an extra bedroom as a storage
and woodwor king area, it's a hobby of m ne,
furniture making, and with the birth of our
son, six nonths ago, obviously keeping the
equi pnent in the house was not safe and we
noved it into warehouse storage in Maryl and,
and then began the process, working with an
architect, and working wth various offices
wthin the city, to design and present a
case for a shed that would be |ocated at the
rear of our property.

The property is a property
| ocated on Capitol HIl. |It's an attached
rowhouse, 17 feet wide, a 100 feet deep.

We have submtted letters of
support from both of our neighbors. W
filed it as a request for special exception
because after consulting with the Ofice of
Zoni ng and goi ng back through sonme of the

earlier cases presented before the BZA,
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there were two simlar cases presented in
2004, which | listed in sone of the
docunentation that we subm tted.

But these are cases 17130, which
was the application of Janes Brady and Lisa
Ri ch, and al so the case of 17142, the
application of Joseph and Sara Reid. In
each case, the honeowners had sought to
construct an accessory structure to serve
their single-famly row dwelling under
section 233, and in both cases it was
because they were not neeting the | ot
occupancy requirenents.

Both hones were in the R4
District, which is also where our property
Is located, and in both cases, the board had
found that the special exception
requi renents were fully net and had approved
t hose applications as special exceptions.

So that was the rational e under
which we originally submtted the case as a

speci al exception. However, over the course
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of the last couple of nonths, working with
the O fice of Planning, we were guided, and
we see the reconmendation was that it should
be treated as a request for variance from
the | ot occupancy under 403 as opposed to

t he special exception, and so in preparation
for today, not knowi ng which way the board
woul d choose to treat the case, we have
taken several steps.

One, which you noted, sir, was
that we revised our statenent to address the
burden of proof of both conditions, and in a
m nute, we have to wal k through that.

Also in response to feedback from
M. R chard Nero, here, at the Ofice of
Zoning, we did nodify the sign posted on our
property on March 9th, to indicate that it
coul d proceed as either a special exception
or as a variance, so that the public would
have t hat awareness, and |ikew se, based on
his advice, | presented at the ANC 6B

nmeeting on March 13th, the fact that it
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coul d proceed as either a special exception
or a variance, so that both the ANC as wel |l
as the nei ghborhood nenbers who were in
attendance were aware of that.

And if | may, 1'd like to walk
t hrough our rationale or our argunents for
both the special exception case as well as
the variance case, if | may.

Under the special exception case,
obvi ously, as you know, there are severa
el ements that nust be net to grant that.
The first is that the addition shall not
have any adverse effect on the use or
enj oynent of our adjacent properties, and as
we noted in the burden of proof statenent,
t he design does take into account the |ight
and air availability to our neighboring
properties.

We have kept the shed relatively
small, it's ten feet at its highest point,
and the surroundi ng structures are two and

three story dwellings. There's also a
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set back fromthe nei ghbors' honmes. At the
closet point, it's about 20 to 22 feet from
the shed to the back of our neighbors

hones.

And we've nade presentations to
the Capitol Hi Il Restoration Society's
zoning conmttee as well as ANC 6B, and both
organi zations found that the addition would
not affect the light and air, nor the
privacy of use and enjoynent of our
nei ghbors' properties.

The addition has al so been
desi gned, the shed has al so been desi gned,
so that the privacy of the adjacent
properties is not conprom sed. It doesn't
obstruct their views, and as i nentioned
bef ore, both nei ghbors, on either side, have
signed letters supporting the proposed
proj ect .

The design of the shed and the
exi sting hone does not al so intrude upon the

character of the houses along the street
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frontage. There are a nunber of simlar
alley structure along our alley, and in
working with the Historic Preservation
office, our design is consistent wth the
other alley structures, and we believe in
both the materials chosen as well as the
overal |l size and scale of the design.

It fits the character of the
other alley structures, and the Hi storic
Preservation office had signed off on those
pl ans back in October of 2006.

The second el enment for the
speci al exception is obviously that within
the R4 District, the addition and the
exi sting property remain under 70 percent.
We're currently at 59 percent with our
exi sting property. Wth the construction of
the shed, that would take us up to 69.6
percent, | believe, but it would still be
within the 70 percent allowed under a
speci al excepti on.

It has, as | nentioned, been
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prof essional |y designed, with appropriate
I nput fromthe H storic Preservation office
staff.

Qoviously, if there are any
measures that the board would like us to
also institute, to screen, or protect the
nei ghboring properties, we would be anenabl e
to that, and it does not, as required under
t he special exception, expand the use of the
property. It would remain residential and
focused on the current uses all owed under
the R4 District.

If it is a case of a variance
request, there are obviously the three
el ements, that the board is well aware,
requi red four variance, and the first is the
uni queness of the size or shape.

As we noted in the burden of
proof statenent, we're seeking refuge under
the size of the lot. It's 17 feet w de,
1700 square feet in total area, and at the

adoption of the original zoning regulations,
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It becane nonconform ng, because as you're
aware, within the R4 District, the m ni mum
requirements are 18 feet in wdth, and a
m nimum | ot area of 1800 square feet, and
this property is unique in that it's one of
the fewlots on the alley, of its size, that
I's not also inproved with an accessory
structure which predated the original zoning
regul ati ons.

Wth the issue of peculiarity and
exceptional practical difficulty, as we
I ndicated in the statenent that we
submtted, the practical difficulty flows
froma substandard | ot area and w dth
di rensions. It's because of the existing
nonconformty of the lot wwth an area that
the | ot occupancy in excess of 60 percent
woul d result frombuilding this shed, and as
| stated at the beginning, the inability to
build this structure results in a peculiar
difficulty for us, in that our planis to

use it as a hobby/woodwor ki ng shop, and as
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we converted the bedroom of the small, of
what had been our woodwor ki ng shop to put
into a nursery, we noved the equi pnment into
st or age.

The property i s uni que on our
bl ock, in that we don't have a basenent, and
there is no way to feasibly add on to the
house itself in a way that would allow us to
put this equipnment in the house, in a safe
manner, with children in the house. So the
proposed shed woul d provide that safe
| ocati on outside of the house.

And then finally, the third
el ement of the variance is that the relief
can be granted wthout detrinent to the
public good and wi thout inpairing the intent
of the zoning regul ati ons.

As the Ofice of Planning, ANC
6B, and the Capitol H Il Restoration Society
have all noted, the shed is consistent with
the character of the square, it has our

nei ghbors' approval on each side of the |ot,
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and is consistent wwth the overall intent of
the regulations to prevent the overbuilding
of lots within the R4 District.

The site would continue to retain
a significant anmount of usabl e open space
and woul d not inpair the ability of our
nei ghbors to enjoy their properties.

So those were the key points for
both the special exception and well as the
vari ance.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. A couple of very quick
questions. 1'd like to turn to board
questions at this tine.

You indicated that you did
represent, if you will, to the ANC, on the
13t h of WMarch.

Are you aware of whether or not
the ANC took any, shall we say, revised
action on your presentation with respect to
the variance relief question?

VR. CATANZANO No, | am aware of
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their response, and they, at the neeting on
the 13th, listened and understood that it
coul d be considered as a vari ance.

But at that tinme, where it was
still formally listed as a speci al
exception, submitted the letter as support
for--1 believe it's submtted as a support
for the special exception.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. Okay. Was there any revised

di scussion with the Capitol H Il Restoration
Society with respect to the variance
question as well?

MR, CATANZANG: No. | did not
follow up with the Capitol H Il Restoration
Society with respect to the vari ance.

ACTI NG CHAI RPERSON ETHERLY:
kay. And as we're kind of talking
specifically about the ANC piece, I'll just
take a nonent to add, if we do have a
representative fromANC 6B in the room at

this tinme--not seeing that everyone's
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rushing to the table, I'mgoing to assune
that we don't have a rep--but again, we'l]l
touch on the ANC report at the appropriate
time. But | just wanted to clarify that.

Any questions fromny coll eagues?
M. Mann.

BOARD MEMBER MANN: | just wanted
to clarify sonething that you said. | think
It was in establishing uniqueness. You said
that it was one of the few lots without a
structure in the back; is that correct?

MR. CATANZANO That's correct.

O its size. That's correct.

BOARD MEMBER MANN. OF its...?

MR. CATANZANO  Si ze.

BOARD MEMBER MANN: And did you
go on to say that it was one of the few
w thout a structure that predated the
current zoning regulations? O maybe |
didn't quite understand what your point was
t here.

MR. CATANZANO The other lots
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which--it is simlar to several other |ots,
on either side of it, in being 17 by 100,

al so smaller than the m ni mum requirenent.
The other lots, many of the other |ots have
accessory structures, garages along the

all eyway, so in that respect it's different.

The other |ots, alleyway
structures or garage structures are old, and
| believe predate the zoning requirenent,
whi ch woul d have prevented them from al so
constructing those.

BOARD MEMBER MANN: Ckay. | see.

MR, CATANZANG  That's what |
want ed ny point--

BOARD MEMBER MANN: | wanted to
ensure that |--1 thought that you said that.
Thanks.

ACTI NG CHAI RPERSON ETHERLY:
kay. Thank you, M. Mnn.

M. Turnbull.

COW SSI ONER TURNBULL: M.

Chair, | just had--you said that your
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residence is one of the few that do not have
a basenent ?

MR, CATANZANO | think on our
block, it is the only one that does not have
a basenent.

COMM SSI ONER TURNBULL:  The only
one?

MR, CATANZANO.  Yes.

COW SSI ONER TURNBULL: Do you
see this structure, at sone point, being
used as a garage, or--

MR. CATANZANO. No. No, | do
not .

COW SSI ONER TURNBULL:  Ckay.
Cause | noticed you're having a garage door
on the alley side. |Is that mainly for
equi pnent to cone in and out, or material?

MR, CATANZANO  Actually, that is
based on feedback fromthe Hi storic
Preservation office. They wanted it to be
consistent with the other existing

structure, which are in fact garages and
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have garage doors.

COW SSI ONER TURNBULL: | see.

MR, CATANZANO We'd originally
proposed a slightly different design with
barn-styl e doors, and they wanted to see the
garage door in a way that would be
consistent with the other structures.

Because we're not asking for the
setback relief fromthe alley, because it's
not our intent to use it as a garage, we've
al so worked with the city to ensure that it
could not be used as a garage, and if you'll
note in the package, there is a revised
design that puts a fold basically in the
center, as a structural elenent, to prevent
It from being used as a garage.

COMM SSI ONER TURNBULL:  Ckay;
t hank you.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. Any further questions from ny
col | eagues?

[ No response]
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ACTI NG CHAI RPERSON ETHERLY:
kay. | think at this tinme it'd be
appropriate to nove forward to gover nnent
reports and I'd like to welcone the Ofice
of Planning and ook to themfor their
report.

MR, WOODS: Good norning, M.

Chai rman, menbers of the board. |'m Dougl as
Wods wth the Ofice of Planning.

The O fice of Pl anni ng cannot
recommend approval of the application as the
Appl i cant has not adequately net the
criteria for granting a vari ance.

Wi le the shed structure at this
| ocation would be in keeping with the
nei ghbor hood character and woul d not unduly
| npact adj acent properties, the subject site
I's not unique and therefore it does not
appear to neet the first or second parts of
the three-part variance test.

That concludes ny testinony. |[|'d

be happy to answer questions.
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ACTI NG CHAI RPERSON ETHERLY:
Excellent. Any questions fromny col | eagues
at this tinme?

COW SSI ONER TURNBULL: M.

Whods, | would just question, the Applicant
has al so started tal ki ng about possible as a
speci al exception. Had you |ooked at--
what's your position on a special exception?

MR, LAWSON: Good norning. My
name i s Joel Lawson with the O fice of
Planning. We did |ook at this because that
I's what the Applicant originally, certainly
submtted, and we had a great di scussion
with the Applicant about this issue, and
we' ve al so had di scussions with the Zoning
Admi ni strator.

It's also not normally our role
to recommend an alternative where the
Applicant has requested. |In this case, we
felt that it was appropriate to raise the
| ssue of the variance. That has been the

I nterpretation of the Zoning Adm ni strator,
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that in a case such as this, that it would
be reviewed as a vari ance, and we were
concerned that if it was reviewed as a
speci al exception, that once it got to the
buil ding permt stage, the Zoning
Adm ni strator would have difficulty with the
application, sinply because he woul d not
consider it as having kind of proceeded
t hrough the process the way that it normally
shoul d have.
| believe | ast week al so, the
Board of Zoning Adjustnent dealt with a
simlar case to this one, although | think
It was for a garage rather than a shed,
whi ch was also dealt with as a variance
request as opposed to a special exception.
So in some respects, we were
doing it--you know, even though the variance
test is a higher tested take to nake than a
speci al exception, we were doing it to nmake
sure that the BZA dealt with the full range

of the issues in this one hearing, to nake
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sure that the Applicant would not have to
come back to the BZA at sonme point in the
future, which would have been possible, if
not |ikely otherw se.

Wth regards to 223, of course,
the Ofice of Planning doesn't normally do
the interpretation of the zoning
regul ations, we |eave that up to the Zoning
Adm ni strator, and he does that really well.
So we would leave it up to him

We do | ook at this section as
clearly saying that it, 223 applies to an
addition to a single-famly dwelling, and we
have sonme concerns with an interpretation
that would allow a separate building on a
property to be considered an addition, and
what the future ramfications of that kind
of an interpretation could be.

| just really want to stress,
right now, that our concern isn't
necessarily with this applications. | think

that the Applicant has been very diligent in
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working with us and in comng up with a
solution that, you know, conforns to the
street scape character and such.

But, you know, for the sake of, |
guess the integrity of the zoning
regul ations and the three-part test, we had
to agree with the Zoning Adm ni strator and
his interpretation of section 223, that a
new buil ding on a property, even if it's an
accessory buil ding, because an accessory
building is clearly defined separately in
the zoning regul ations, that that doesn't
constitute an addition to the existing
bui |l di ng, which is what section 223 refers
to.

COW SSI ONER TURNBULL:  Thank
you, M. Lawson. | guess one question. You
know, in |ooking at the overall nei ghborhood
pl an, you do see a lot of ancillary
structures at the alley, garages, and I'm
just--are those grandfathered in? They're

exi sting before? How does anybody get a
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garage put on, then? |Is that--

MR, LAWSON: We didn't do a
hi story of the rest of the block. It's
certainly a common feature in the
nei ghbor hood, and throughout Capitol HII,
actually, to have these kinds of structures.
| suspect that nost of themactually are
gr andf at her ed.

| wouldn't want to specul ate on
how all the rest of them were approved. |
know t hat sone of them have gone through a
BZA process, sone of them actually went
t hrough BZA process as 223, and | would
suspect if we did a full, conplete history
of all the accessory buil dings on Capitol
H1l, sone of them nmay have al so gone
t hrough as variance requests.

But | suspect, for the large
part, nost of them are grandfathered, and
there was a structure that predated the 1958
zoning regul ations. Again, | would expect

that many of them have been updated and
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renovat ed since then, so they may not | ook

|ike a pre 1958 structure; but that woul d be

my guess.
COMM SSI ONER TURNBULL:  Thank

you. Al t hough from a uni queness

standpoint, | guess froma zoning, | ooking

at the building, all the lots are very
simlar, so there's not a uni queness from
the standpoint of a lot itself.

And I'mjust--1'"mnot | ooking for
| oophol es or anything, but the Applicant did
poi nt out that their structure does not have
a basenent. They're one of the few

Does that contribute, in any way,
to addi ng to the uni queness of the structure
Itsel f?

MR, LAWSON: That is kind of new
I nformation and wasn't part of our original
anal ysis, and we can't--1 guess, you know,
we certainly haven't verified that there no
ot her buildings that don't have garages,

al though I woul d say that, you know, | ust
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from anecdot al experience, nmy own experience
on Capitol HIl, that certainly, you know,
basenents are common in the area.

So to have a building without a
basenent, and certainly the kinds of uses
that are being proposed for this structure
are the kinds of uses that we m ght expect,

I f sonebody had a basenent, to put in the
basenent. Because it's a historic district
and because these are ol der buil di ngs,
certainly putting in a basenent woul dn't be
feasi ble or practical, and it would
certainly nmake nore sense to put these kinds
of uses into an accessory structure, the way
that the Applicant has proposed.

COW SSI ONER TURNBULL:  Well, in
light of that, would it be--and again, would
that add any nore weight to your feeling on
t he uni queness of this particular building,

t hen?
MR, LAWSON: It's difficult for

us to answer definitively, because we
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haven't verified the situation. But | think
that just kind of an off-the-top-of-ny-head
kind of a comment, that | think that we
woul d have entered that into our thought
process and our analysis, the fact that
there was [sic] a basenent and the kinds of
uses that are being proposed are, you know,
for lack of a better term-in the shed are,

| ack of a better term basenent type uses;
yes.

COMM SSI ONER TURNBULL: |If this
were tabled back to the Applicant, then, to
provide or assist in that, | nean,

I nformation as to the uni queness of their
house, would you be | ooking into that?
Wul d they be providing information? How
woul d t hat work?

MR, LAWSON: | suspect it m ght
be difficult for the Applicant, actually, to
find all that information. They basically
have to canvass all their neighbors and ask,

Do you have a basenent? and those ki nds of
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I ssues. And we're not saying that we
di sbelieve the Applicant in any way. |
t hi nk that when the Applicant says that nost
of the houses have basenents, you know, |
expect that that is actually the base.

| think what |I'msaying is from
the Ofice of Planning's standpoint, it'd be
difficult, you know, w thout us doing that
research, to say that we would reverse our
recommendat i on, but we woul d understand
entering into the board's discussion and
delineation on this application.

COW SSI ONER TURNBULL:  Ckay;
t hank you. Thank you very nuch.

M. Chairman, that's all | have
ri ght now.

ACTI NG CHAI RPERSON ETHERLY:
Ckay. Excellent questions, M. Turnbull.
Any further questions fromthe board?

BOARD MEMBER MANN:  No.

ACTI NG CHAI RPERSON ETHERLY: |'d

| i ke to ask, M. Catanzano, do you have a
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copy of the Ofice of Planning's report?

MR, CATANZANO  Yes, | do.

ACTI NG CHAI RPERSON ETHERLY: Do
you have any cross exam nation questions for
the Ofice of Pl anning?

MR. CATANZANO.  No.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. | think we should continue
noving forward. At this tine I'd like to
turn our attention to the Advisory
Nei ghbor hood report as was referenced in the
Applicant's presentation.

We do not have a representative
from ANC 6B, but we do have an exhibit 26, a
report dated March 14, 2007 of the ANC s
action, which notes, in relevant portion, at
iIts regularly and properly noticed neeting
on March 13th, with a quorum present, ANC 6B
vot ed unani nously, nine/zero, to support the
Applicant's request for a special exception
froml ot occupancy requirenments to renovate

and construct an accessory structure as
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presented in the above case.

Again I'll note for the record
that, M. Catanzano, as you indicated, you
did present on the issue of variance relief
as a possible scenario to the ANC but you're
not aware as to whether or not they took any
action on that particul ar question.

MR, CATANZANO That's correct.

ACTI NG CHAI RPERSON ETHERLY:
kay. Excellent. Again, that's, for ny
col | eagues, at Exhibit 26. Wth respect to
addi ti onal governnent reports |'m not aware
of at this particular tine, outside of, as
we' ve discussed also, the Hstoric
Preservati on Review Board. As | understand
fromthe Ofice of Planning's report, the
concept for the shed and the design were
signed off on October 11lth, 2006.

M. Mann.

BOARD MEMBER MANN: M. Chai r nman,
just as a procedural nmatter, | would note

that the ANC report was actually received a
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day late. So we m ght have to consi der
whet her or not to waive our rules, | guess,
to accept it.

ACTI NG CHAI RPERSON ETHERLY: To
accept it. Excellent point, just for the
pur pose of procedural.

s there any objection to
receiving, to waiving our rules and
receiving the report as it is, submtted a
day | ate.

COW SSI ONER TURNBULL: | woul d
agree to accept it.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. | would have no objections as
well. So I'll take it as a consensus of the
board, to waive our rules and accept ANC s
6B report at Exhibit No. 26.

| just referenced the Historic
Preservati on Review Board's action of
Cct ober the 11th, 2006. | ' m not awar e,
then, at this tine, of any additional

governnent reports. At this tine, if there
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are any person sin support or opposition to
this proposal, please step forward.

Again, there's no mad rush to the
table, so I'll keep us noving forward.

"Il note for the record, as the
Applicant did indicate, that we do have, at
Exhibit No. 22, a letter dated February 28,
2007, fromthe Capitol H Il Restoration
Society. The Restoration Society is noting
Its approval of the application. Again, it
IS noting that approval on the basis of a
speci al exception review, if you wll, but
that is Exhibit No. 22, and as noted also b
the Applicant at both Exhibit No. 9, |
believe, and Exhibit No. 8, we have what are
| abel ed as nei ghbor responses in support of
t he application.

Agai n not seei ng anyone el se
stepping forward with respect to support or
opposition, | think it's appropriate at this
time, M. Catanzano, to turn it back over to

you for any closing remarks that you may

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

52

have.

MR. CATANZANG: | have no
addi ti onal remarks. Thank you.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. Thank you very much.

What is the desire of ny board
col | eagues at this point?

"1l note that | believe | would
tend to agree with the Ofice of Planning's
analysis, that it is probably appropriate to
nove under a variance analysis with respect
to this particul ar case.

M. Turnbull, you raised sone
very good questions with respect to sone of
the additional factors that were rai sed by
the Applicant during the course of his
presentation regardi ng the subject property,
whet her or not there could be additional
information, if necessary, submtted to the
O fice of Planning.

| think we've had sone good

di al ogue. Again, | would invite coment
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fromny board nenbers but | feel confortable
noving forward at this particular point in
time.

BOARD MEMBER MANN: | think M.
Turnbul | rai sed sone very good issues in his
di scussion with Ofice of Planning in
regards to the Applicant nmaking a vari ance
case. So I'mnot quite certain whether it
I's that you want to nove to right at the
nmoment, M. Chairman, but | think that we
probably need to hear definitively fromthe
Applicant as to what route he wants to take,
and di scuss, | guess, whether or not we
requi re additional information fromthe
Applicant, if he chooses to nake that
variance case.

ACTI NG CHAI RPERSON ETHERLY:
kay. If | could, I'd Iike to perhaps | ook
to the Ofice of Attorney Ceneral. Again,
we're represented on this case by Ms.
G azer, not to put Ms. dazer surprisingly

on the spot here, but 1'd perhaps like to
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invite perhaps a little bit of guidance or
comrent on what your recomrendati on m ght be
in terns of us noving forward, one way or
the other, on this particular case today.

M5. GLAZER® M. Chair, | think
t he board has noted that | ast week, the
board decided that a simlar case involving
a separate structure, needed to be eval uated
as a variance, so--and our office agrees
with that interpretation. So | think that
If the Applicant is willing to proceed with
t he vari ance application, the board shoul d
hear it and consider it fromthat
per specti ve.

ACTI NG CHAI RPERSON ETHERLY:

Agai n, thank you very much, M. Catanzano,
for your patience.

O tentimes, those procedural
questions are just as devilish as the actual
substance of the case, and | think is a very
| nportant question that's been raised.

| think, however, it would
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probably be appropriate, based on the

di scussion and the testinony that's been
provided, |I think froma procedura
standpoint, it's perhaps appropriate to turn
It back to you as a self-certified
application, to assess your thoughts on how
you woul d |ike to proceed here.

Agai n, the board, traditionally,
and as a matter of course, doesn't, shall we
say, suggest, or offer thoughts to
Applicants as to which way they shoul d
proceed, but I'mgoing to turn it back over
to you for your thoughts on perhaps how
you' d li ke the board to | ook at this case.

MR, CATANZANO  Ckay; thank you.
| appreciate that. In light of the report
fromthe Ofice of Planning and |ikew se in
light of the history of the case that cane
before the board earlier in the nonth, |'d
ask that the board anend the application to
be an application for an area vari ance under

section 403. 2.
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ACTI NG CHAI RPERSON ETHERLY:
Excellent. Thank you very nuch, sir. Wth
that in mnd, | would think that that is,
I ndeed, the appropriate direction for the
board to nove in at this particular tinmne.

| think this case is fairly
conpl ete and ready to nove forward today.

As you heard in terns of sone of
t he exchange with the O fice of Planning and
M. Turnbull, there is perhaps sone
addi tional information that could
concei vably be sought with regard to what's
happeni ng on the rest of your particular
bl ock, but | think the testinony, as was
I ndi cated by the Ofice of Planning, | think
the testinony speaks to what is, in al
| i kel i hood, probably the case in your
particular area, and | think the record is
fairly full and conplete in terns of the
board being able to, if you wll, adjudicate
on the variance question at this point in
time.
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So | think wwth that, fromny
col | eagues, it'd be appropriate to nove
forward under a notion and I wll nove
approval of Application 17579, of Keith
Cat anzano, pursuant to 403.2, for a variance
fromthe | ot occupancy requirenents for a
det ached "accessory structure"--1"'m not
certainif | want to refer to it as a
garage, as it's noted--pursuant to section
3103. Perhaps before formalizing that
notion, let me just make sure | have ny

nonencl at ur e.

[ Brief pause]

ACTI NG CHAI RPERSON ETHERLY:

Ckay; okay. | think that would
be the appropriate | anguage to utilize as
that notion has been arti cul at ed.

So, once again, | would nove
approval of Application No. 17579 of Keith
Cat anzano for relief under a variance from
the | ot occupancy at section 403.2 for an

accessory structure pursuant to section
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3103, at address 1235 | ndependence Avenue,
S.E., Square 1015, Lot 144, and would invite
a second.

COMM SSI ONER TURNBULL:  Second.

ACTI NG CHAI RPERSON ETHERLY:
Thank you very nmuch, M. Turnbull.

Again, | think the record has
been very full and conplete on this
particul ar application as we deal with the
guestion, first, as was indicated by the
Applicant, indeed, an area variance is a
hi gher standard as opposed to a speci al
exception here, but | think with respect to
the first prong of the variance test, as we
| ook at the issue of specific uniqueness
wth respect to exceptional shape,
narr owness, shal | owness, topography or other
extraordi nary, or other exceptional
situations or conditions of the subject
property, | think nore than adequate
testinony and representati ons have been

provided wth respect to the uni queness of
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this particular structure as it exists. The
only uni nproved subject in the subject

nei ghbor hood, clearly, one of the few, if
only structures in the subject nei ghborhood
t hat does not possess a basenent, if you
will.

| think the Ofice of Planning
rai sed sonme very inportant points.

| think it was an inportant
exchange between OP and M. Turnbull wth
respect to those factors helping to further
buttress the first prong in the variance
test, if you wll.

Wth respect to a practical
difficulty arising fromthat condition, |
think clearly there's a practical difficulty
that's been established with respect to the
uni queness of the subject property, and
then, as the final prong in the variance
test indicates, can the relief be granted
W t hout substantial detrinent to the public

good, and w thout substantially inpairing
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the intent, purpose and integrity of the
zoning regul ations, and the O fice of
Pl anni ng does indeed indicate that the
vari ance could be granted w t hout detri nent
to the public office.

We have on record, both the ANC
and the Capitol H Il Restoration Society, in
support, albeit that support, in witten

form speaking to a special exception

analysis. | think for the purposes of at

| east further illumnating that third prong
of the variance test, | think both of those
submttals are helpful in terns of filling

In sonme of our thinking with regard to
whet her or not there is any substanti al
detrinment, and clearly, the support of your
nei ghbors, while not necessarily a
di spositive factor, is always a very hel pful
conponent for the board to consi der.

So | would see the record as
being fairly strong and conplete with regard

to the variance anal ysis.
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"Il open it up to ny coll eagues
for any additional remarks.

COW SSI ONER TURNBULL: M.
Chair, | guess the only thing I would say, |
was in two residences |ast night up on
Capitol H Il and both of them had either
Engl i sh basenment apartnents or they had
basenments. So | think in this particular
case, and again, not wishing to set a
precedent for anything, but | think that
this--you know, this structure being what it
I's, | think not having a basenent does add
that little extra of uniqueness to it, that
adding this structure would not, again, do
any injustice to our process or to the
zoning requirenents. So | would agree with
all your comments.

ACTI NG CHAI RPERSON ETHERLY:
Excellent, M. Turnbull, and | think it is
very inportant to enphasize that this
decision is not one that hinges on, "My

goodness, M. Catanzano doesn't have a
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basenent and he needs to have an
opportunity, and his famly, to, shall we
say, right that significant wong." But
it's a conmbination of factors. [It's the
project as it's currently proposed, that |
t hi nk speaks to the sum of the parts being
very strong and conpelling in this
particular instance. So | think your point
Is very well-taken.

Once again, wth the Capitol Hil
Restoration Society, the ANC, the H storic
Preservation Review Board, as was indicated
by the Ofice of Planning, | think the
Appl i cant has done consi derabl e work to work
wth OP, to work with your neighbors, to
work with HPRB, in terns of presenting a
project that is very nmuch in keeping with
t he character of the surrounding
nei ghbor hood and, in particular, with a
| evel of consistency with that rear
al l eyscape, if you will, which oftentines is

a very inportant aspect of the Capitol H I
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| andscaping, if you wll.

So with that, if there aren't any
further questions at this tinme for ny
col | eagues, any other comments, | think it's
appropriate for us to nove forward.

We have a notion before it, it's
been properly seconded, and | ask all those
In favor to please signify by saying aye.

[ Chorus of ayes]

ACTI NG CHAI RPERSON ETHERLY:
Qpposed? Hearing none, the notion carries.

M. My, if you could record the
vot e, please.

Ms. Bailey. Thank you very mnuch,
M. Mann. | want to be sure everyone's
I nvol ved here on the dais.

Ms. Bail ey, thank you very nuch.
I f you could record that vote, please.

MS. BAILEY: M. Chairman, the
vote is three/zero/two to approve the
application. The notion was nade by M.

Et herly, seconded by M. Turnbull, M. Mnn
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Is in agreenent, Ms. Mller and M. Giffis
IS not present at this tinme, and the
application was granted, as anended by the
boar d.

And are we doing a full order or
sunmary order on this, M. Chairman?

ACTI NG CHAI RPERSON ETHERLY:

Seei ng that we have no opposition, | would
suggest we nove with a summary order at this
time, Ms. Bailey.

M5. BAILEY: Sunmmary order it is.

ACTI NG CHAI RPERSON ETHERLY:
Excel | ent .

That concludes it, M. Catanzano.
Congratul ati ons on the new addition to your
famly. Best of luck with the project as
you nove forward.

MR, CATANZANO  Thank you very
much.

ACTI NG CHAI RPERSON ETHERLY: Al |
right. M. Bailey, if you could nove

forward to our next and what | believe is
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our | ast case of the norning.

MS. BAI LEY: Yes, M. Chairman,
and that is Application No. 17580, of Macy
Devel opnent LLC, pursuant to 11 DCVR 3103. 2,
for a variance fromthe residentia
recreation space requirenents under section
773, to build an eight unit residential
condom ni um bui I ding. The property is zoned
C2-Aand it's located at 284 15th Street,
S.E, Square 1073, Lot 803.

And M. Chairman, there are three
requests for party status in this
application. That's from M chael
Washi ngton, Jennifer Sol onon, and M chael
Young.

ACTI NG CHAI RPERSON ETHERLY:

Thank you very nmuch, M. Bailey.

l"mgoing to get to those party
requests right in a nmonent. |f we could,
|l et's have representatives for the Applicant
get settled at the table, introduce

t hensel ves, and then we'll nove into the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

66

party status applications.

MR, CONNORS: Good norning, M.
Chai rperson. M nane is Dennis Connors.
|'"'mthe architect here, representing Macy
Devel opnment. Sitting to ny left is Topher
Cushman, vice president of Macy Devel opnent,
and the project we are discussing today is
284 15th Street, S.E., otherw se known as
the Gaslight Condom nium on the corner of
15th and C Street, S.E

ACTI NG CHAI RPERSON ETHERLY:
Excel l ent. Ckay.

MR. CONNORS: W are here today
to--

ACTI NG CHAI RPERSON ETHERLY:
Actually, if you'd hold just for a m nute,
M. Connors. | want to nake sure that we
junp into our party status applications.

Agai n, as you heard Ms. Bailey
I ndi cate, the board is in receipt of three
applications, Mchael Washington, at

Exhibit, for the benefit of ny coll eagues,
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at Exhibit No. 24, Jennifer C. Sol onbon at
Exhi bit No. 23, and M chael Young at Exhibit
No. 21.

M. Washi ngton, Ms. Sol onon, M.
Young, are you here and present today?

Excellent. |If we could have you
come forward, and | think we have enough
space to do all three of you at the sane
time. |If you'd just step forward, nake
your sel ves confortable, nake sure that you
have your wi tness cards handed to our court
reporter.

Good norning to each of you.
We're going to wal k through your party
status applications. W wll, just to give
you a sense of our procedure as we wal k
through that, we'll discuss the applications
with you, we'll seek of course conmment from
the Applicant with respect to whether or not
they are in opposition or support of the
party status applications.

So perhaps if we could just nove
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fromwhat is ny left to the right. How
about if we start wth you, sir.

If you'd identify yourself for
the record and state your nane and address.

MR. YOUNG M nane is M chael
Young. | live at 274 15th Street, S.E
Washi ngton, D.C. 2003.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. And if you could identify
yoursel f and your address for the record,
ma' am

M5. SCLOVON:  Jenni fer Sol onon,
280 15th Street, S. E.

ACTI NG CHAI RPERSON ETHERLY:
Ckay. And you, sir.

MR, WASHI NGTON: M chael
Washi ngton, 1513 C Street, S E

ACTI NG CHAI RPERSON ETHERLY:
Excellent. Again, | thank each of you very
much for your presence today.

As you are aware, party status

all ows you what we essentially refer to as a
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hei ght ened | evel of participation in an
application. |f your party status
applications are granted, it enables you to
cross-examne, to present your own case, to
call wtnesses in support of your case.
It's a higher level of participation.

Persons in support or opposition
al so of course have the opportunity just to
provi de testinony.

Agai n, you can do that within a
limt of three mnutes, again, in support or
opposi tion.

| share that with you just so you
understand the hei ghtened | evel of
participation that you're seeking here.

|"mgoing to take, by virtue of
your presence, and by virtue of sone of the
noddi ng heads here, that you are very nuch
committed to participating as party
participants in this case. |Is that correct?

Ckay. Then if we could, then

let's just perhaps nove down the |ine again,
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each of you, and |'mgoing to start with
you, M. WAshington, at Exhibit No. 24, your
party status application.

I f you could just wal k us through
that application and--1"msorry, |'ml ooking
over there. M apologies. M. Washington,
If we could just start with you, if you
could just wal k us through your party status
application, sir.

MR WASHI NGTON: kay. | didn't
actually bring a copy of it wth ne. |
rushed to get out of the house.

ACTI NG CHAI RPERSON ETHERLY:
That's okay; that's okay.

MR. WASHI NGTON:  But ny
opposition to the plan is that when Macy's
Devel opnent sold the concept to the
community, they--we all agreed. They were
good devel opers in the nei ghborhood. But
then as they--1 object to as they see they
could go further, they start maki ng changes

W t hout the community's i nput.
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And just to give you a little--a
qui ck history on our nei ghborhood, we've
been fighting a lotta things in that
nei ghbor hood- - drugs, death, and cl eani ng,
keepi ng that corner clean. W don't have no
sentinental ties to it.

But we want a "fair shake" in the
devel opnent of it. Here, they cane up with
a plan and submitted it to our neighborhood,
and like |I said, we all agreed, where their
dwelling and dwelling next to it, the front
of it, which would be on the C Street side--
| nmean, on the 15th Street side, all--the
bui | di ngs woul d be uni form okay. Except
the one that they're building, the dwelling
that they're building next to has a porch.

It's not supposed to go past the
porch when they first sold it to the
community. Now, as they got into their
devel opnent, buil di ng process, they found
out that the property line is well past the

poi nt of where everybody else dwelling is.
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And then finding this out.

I nstead of thembringing it back to the
comunity, they took it, their right, to
just start building past everybody el se
porch, which obstructs views, blocks
sunlight, and is not fair to Ms. Sol onobn
because--and the community, because what
they "sold us" is not what they're doing.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. Let's kind of fine-tune a little bit
here in terns of let's focus on just you for
the nmonent. Help orient ny coll eagues and
I, if you will: Where are you relevant to

t he subject property in terns of your

resi dence?

MR, WASHI NGTON: Ckay. | have a
little picture here, if | can. This says,
"Site picture looking northeast,"” and it's a
gray building, |I don't know if you have this
copy. But the site, |looking northeast. |If
you |l ook to ny--or to your right, there's a

fire station right there.
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ACTI NG CHAI RPERSON ETHERLY:  Yes,

MR, VWASHI NGTON:  |'mri ght
across--it's a alley that separates the two
dwellings and I'mright across the street
fromthere.

ACTI NG CHAI RPERSON ETHERLY: From
that alley?

MR, CONNORS:  Yes.

ACTI NG CHAI RPERSON ETHERLY:  And
for the benefit of ny coll eagues, M.

Washi ngton is noting Exhibit No. 6, which
are drawi ngs that were provided by the
Applicant, and its site picture | ooking
northeast. You are directly across from
that all ey.

MR, WASHI NGTON:  Yes. Yes, sir.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. So with respect to you, party status
applications are very, very specific in
ternms of what we seek from each individual.

MR, WASHI NGTON:  Ckay.
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ACTI NG CHAI RPERSON ETHERLY: It
seeks to really focus the inquiry on how you
are uni quely inpacted, or affected. As you
will note on your party status application,
Question No. 6 notes, "Explain how the
person's interest--and it's a question that
all of you answered on your applications.
"Expl ain how the person's interests wll be
nore significantly, distinctly, or uniquely
affected in character or kind by the
proposed zoning action and that of other
persons in the general public.

So with respect to just you, for
the nmonent, M. WAshi ngton, your reply was
It will give themthe right to block view
and sun and |ight.

So it is your belief, that based
on where your property is situated, you are
going to have sun and |ight inpacts that
will be nore significant and nore uni que
wth respect to their inpact upon you.

Is that an accurat e- -
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MR, WASHI NGTON:  No, t hat
actually isn't accurate, and | was rushing
the tineline, but | like to make it clear if
| can. |s that they have, on their building
pl ans, parking spaces.

ACTI NG CHAI RPERSON ETHERLY:

Ckay.

MR, WASHI NGTON:  Four parking
spaces. They're extrenely small parking
spaces, as well as they have to provide a
pl ace for refuge for--initially, was nine
buildings. Nowit's down to eight. They
don't have to keep in sight of their plan of
have four parking spaces. They don't have
enough space for nine, or eight Supercans,
which there's additional cans for recycl ed
material, |ike every other building in the
nei ghbor hood.

My question is: Wiere will they
be putting this?

ACTI NG CHAI RPERSON ETHERLY:

Ckay, sir.
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MR WASHI NGTON:  It's not even
enough space for one of those dunpsters.

ACTI NG CHAI RPERSON ETHERLY: A
dunpster, if you will.

MR. WASHI NGTON:  Yes.

ACTI NG CHAI RPERSON ETHERLY: So
your concern--ny apologies for interrupting
but | just want to be sure we focus. Your
concern is there may be a trash inpact by
virtue of the proposal, if it's approved, as
currently presented, there's not going to be
enough of a capacity, if you wll, to handle
the trash that's going to be generated by
t he resi dences?

MR, WASHI NGTON:  That is correct.

ACTI NG CHAI RPERSON ETHERLY:

Okay. Excellent. Wat I'mgoing to do is
"1l nove through all of the party status
applications and then we'll nove into board
questions at the close of the three
presentations, unless there's specific

questi ons.
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M. Mann?

BOARD MEMBER MANN:. Just one
clarifying question, just to nmake sure that
| understand where it is that your residence
Is located in relation to this project. |Is
that on the south side of C Street?

MR, WASHI NGTON:  Yes; that would
be the south side of C Street.

BOARD MEMBER MANN: Okay. | just
wanted to nmake sure | understood what you
were describing earlier.

MR WASHI NGTON:  Yes.

BOARD MEMBER MANN:  Thank you.

ACTI NG CHAI RPERSON ETHERLY: And
| neglected to ask: M. Connors, are you in
recei pt of the party status applications for
the three individual s?

MR. CONNORS:  No.

ACTI NG CHAI RPERSON ETHERLY:
kay. Let's make sure if we could--M.
Moy's going to be sure that we get you

copies of the three applications, because
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once we wal k through the presentations
again, | wll look to the Applicant just for
their position on the party status
application in terns of whether they support
or oppose the applications.

MR, CONNORS: Thank you.

ACTI NG CHAI RPERSON ETHERLY: M.
Solomon, if | could turn to you. Again,
t hank you very nuch for your tine today.
You heard a little bit of the exchange
bet ween M. Washi ngton and nysel f, and ot her
board nmenbers, with respect to your party
status application.

You indicate in relevant portion,
and again |I'll begin with Question No. 6
agai n, which speaks to how your interests
will be nore significantly, distinctively,
or uniquely affected in character or kind by
t he proposed action, as opposed to that of
t he general public.

You indicate this affects ne the

nost, because | amthe resident that is
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ri ght next door.

"Il start with the question that
| asked M. Washington. First, if you could
orient us to where your residence is
relative to the proposed property. Were
are you at?

M5. SOLOMON: | f you're | ooking
at the building, I"'mright smack, end of
wall. That's ny house you're |ooking at.

ACTI NG CHAI RPERSON ETHERLY:
kay. And again, you're |ooking at the sane
picture that's captioned "Site picture,
| ooki ng northeast"?

M5. SOLOVON:  Yes.

ACTI NG CHAI RPERSON ETHERLY:  And
your residence is actually pictured in that
pi cture?

M5. SOLOVON:  Yes.

ACTI NG CHAI RPERSON ETHERLY:  And
is it that very first house--

M5. SOLOVON:  Yes.

ACTI NG CHAI RPERSON ETHERLY: - -
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that actually has--you can see the Macy sign
on the side?

M5. SOLOVON:  Yes.

ACTI NG CHAI RPERSON ETHERLY:
kay. So that's your structure there.

Your chi ef concern al so--trash.
Are there other issues?

MS. SOLOMON: No. M chief
concern is that wall that's comng up right

beyond the porch. Wen | cone out ny front

door, | turnto nmy left, and there's a snmack
wal |l right there. | can't | ook down the
street anynore. |It's bl ocking--you would

say it's blocking nmy |ight.

ACTI NG CHAI RPERSON ETHERLY:
kay. And with respect to the wi ndows on
that front of your building, by virtue of
the picture, there are no w ndows on the
si de of your structure.

M5. SOLOMON:  Correct.

ACTI NG CHAI RPERSON ETHERLY: The

w ndows on the front of the building, on the
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front of your residence--let's start with
the first floor. Those first floor w ndows
are what? living roomarea for you?

M5. SOLOVON:  Yes.

ACTI NG CHAI RPERSON ETHERLY:
kay. And then those upstairs w ndows?

M5. SOLOMON: Are bedroom

ACTI NG CHAI RPERSON ETHERLY:
Bedroom area. Gkay. Do you also share the
concerns with respect to trash?

M5. SOLOMON:. My main concern is
that wall that's going up?

ACTI NG CHAI RPERSON ETHERLY:
Gotcha; gotcha. Ckay.

M5. SOLOMON: Because that's not
what was sold to us, fromthe pictures, and
when we tal ked.

ACTI NG CHAI RPERSON ETHERLY:

Ckay.

M5. SCLOVON: Al of us talked.

W mainly had a phone nunber exchange with

Topher hinself on what was supposed to be
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constructed there, and after | saw what was
going up there, | nmade sone calls--1 called
hi m and he called, | guess the architect,
and he called ne back and said, No,
Jennifer, I"'msure it's, it's just porches,
not going to block your sight. | cane hone
again, and it keep going up and up, and |
call ed back again and he said yes, | called.
| said but that's not what it was supposed
to be.

ACTI NG CHAI RPERSON ETHERLY:

Ckay.

M5. SOCLOVON:  You know?

ACTI NG CHAI RPERSON ETHERLY:
think I have a sense of it. Any other
questions fromny colleagues at this tine?

[ No response]

ACTI NG CHAI RPERSON ETHERLY:
kay. Let's nove on to M. Young. | have
it right that tinme, M. Young.

If you could, let ne first start

with the question that | wal ked Ms. Sol onon
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and M. Washington through. Can you orient
us where your property is |ocated.

MR YOUNG Yes. Good norning,
M. Chairman, and nenbers of the panel. MW
property is approximtely two doors down
from M. Sol onon on 15th Street, 274 15th
Street, and it not only environnentally
| npacts the entire nei ghborhood with the
sunlight and the air for the ol der senior
citizens. |It's a blatant negative nei ghbor
that's comng into our bl ock.

And for years, we have fought to
cl ean up that nei ghborhood, and we sat down
with M. Topher, and he gave us a
presentati on where the property line, as it
has been known throughout the district, was
the front door. All of the houses on that
bl ock are uni form down on the front door.

We sat at an ANC neeting, and we
all kind of agreed that if he would build it
as he stated, then he would be wel cone into

t he nei ghbor hood, we would have a friendly
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nei ghbor, not a negative nei ghbor that would
keep turning, and getting variances and
getting special exceptions, and that we
could live wwth what he initially gave us.

After having several
conversations with M. Topher and M. Dennis
and the ANC, and havi ng another one of his
properties built directly across from ny
house, we were finding different el enents of
just "Forget what you guys want, this is
what we're going to do." This is the
attitude that we were receiving fromour new
nei ghbors.

And we fought hard and |long. And
the inpact nowis that if he's allowed to
viol ate what we think was the property |ine
for so many years, then we're going to have
one house out, one house in, one house out,
one house in, down our rope, because you
peopl e have allowed him or he has found a
way to build past this property line, which

Is rather ugly, if | may say, just for the
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record.

When she cones out of her house
now, we all can | ook down, we see sunny
bright Iight, the light that he--the picture
that he had proposed to all of us. And we
are here today to just sinply ask the Zoning
Comm ssion to put a stop to sone of these
vari ances and these special exceptions,
because we have representation fromthe ANC
-they're not here--but our whole point is
that everything has been just totally
negative toward our nei ghborhood.

ACTI NG CHAI RPERSON ETHERLY:

Ckay.

MR YOUNG And we want to just
state our case, get sone help fromthe
Zoni ng Conm ssi on, answer any questi ons.

But we oppose the changi ng of the variance.
W want himto be held accountable for that
recreation space that he asked for, up
front; not giving another unit. Because

there's no trash conponents down there.
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They may have adjusted that. W spoke on
that at the ANC neeting. There's parking
spaces. They may not hold a Vol kswagen. W
want to get a clear understandi ng on that.

The property, her wall, which is
anot her situation. W need a little
clarification on those things.

So we're here this norning to not
only get help fromthe Zoni ng Conm ssi on but
get a clear understanding and a
clarification of this entire matter, and |
t hank you.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. Well, | appreciate your comments. |
want to again be sure that we're focused on
what we're doing right now, which is the
question of party status.

W' ve wal ked through all three of
your presentations. Wat's before the
board, just at this nmonent is, | think
again, trying to answer that question of,

Wi th respect to your three applications, are
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you any nore uniquely affected in kind, or
substance, by the property, as opposed to
menbers of the general public?

"1l open it up for any general
questions that ny board col |l eagues may have
and then I'"'mgoing to ask for coments from
the Applicant, and then the board w |l nake
a deci sion on your party status
applications.

Any addi ti onal questions from ny
col | eagues at this point?

M. Turnbul | ?

COW SSI ONER TURNBULL: M.
Chair, | think, obviously, M. Young and Ms.
Sol onon, have proved their case since
they're really adjacent to the property. |
think fromthe standpoint of Iight and air,
they are directly affected.

M. Washington, |'"mnot--you're
across the street?

MR, WASHI NGTON:  Yes.

COW SSI ONER TURNBULL:  Across
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the street.

MR WASHI NGTON:  Yes. | am

COW SSI ONER TURNBULL: | nean,
obvi ously, he's concerned about being
| npacted by the trash and he's distinctly
across the street. |I'min favor of granting
them party status, at |east M. Young and
Ms. Sol onobn, and M. Washi ngton has nade a
case, too, that he's--it's not like they're
a bl ock away or two bl ocks away. They're
right across the street. So that's ny
feeling. | think at least they definitely
have nmade a case that they're right adjacent
to the site and they woul d be i npacted by
whatever's built there.

ACTI NG CHAI RPERSON ETHERLY:
Ckay. M. Mann, any additional questions or
coments at this tinme?

BOARD MEMBER MANN:  Conments; not
guestions. | certainly think that, in ny
m nd, Ms. Sol onon has made the strongest

case for party status. M. Young, | think,
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probably has sone very good points, being in
as close a proximty as he is. But |I'mnot
certain that earlier, we--1 don't knowif we
went to, perhaps, also suggesting that they
consi der conbining as one party, for one
t hi ng, which m ght serve them best, whether
or not, for exanple, M. Washington chose
to--if the other two were to join together,
let's say, and M. Washington weren't, then
he could always be called as a w tness by
t he two.

| guess the point that I'mtrying
to get at is | don't know that | see three
distinctly strong applications for party
status. | see one particularly strong one,
that m ght be better served by conbi ning
into at |least--at |east two of them
conmbining into one party status application,
which | think would strengthen it, and they
could call M. Washington, although I
woul dn't be opposed to himjoining either.

ACTI NG CHAI RPERSON ETHERLY:
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Ckay, and that's a very excellent coment,
M. Mann, and | did not note it at the
outset, and one, it's always a careful

bal ance, because we don't want to appear as
If we're trying to push you in a certain
direction. But there is an option.

The board has, in the past, quite
frequently, dealt with cases where we've had
parties consolidate their interests as one
single party, and "hit," if you will, two or
three very key issues.

| would tend to agree, thus far--
again, I'mgoing to have to, before we nove
I nto the decision on your applications,
we'll have to seek comment fromthe
Appl i cant .

But | too would tend to agree,
that definitely, there's a strength in M.
Sol onmon''s and M. Young's applications,
based on your proximty, based on what |
think will be clear inpacts to you, just by

virtue of the proximty that set you apart
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from what anyone in the general public m ght
experi ence.

M. Washi ngton, your concerns
about trash are very well-taken and nost
certainly need to be addressed and di scussed
in the course of this applications. By
itself, | don't know if that necessarily
sets you apart, as uniquely, perhaps, as M.
Sol omon and M. Young.

So there is the option of the
three of you sinply consolidating your
I nterests, and for the purposes of your
party status applications, you would be
viewed as a single party in opposition.
You' d have the opportunity to cross-exam ne,
to present your own evidence, to present
your own case wWith respect to the issues
t hat you' ve outli ned.

What |'d perhaps like to do is
just pause for a nonent, |let you kind of
think about that. [1'Il invite coment at

this time fromthe Applicant on their
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position to your party status application.
That's sonething that we have to do. W
have to hear fromthem But then I'll | o0k
back to you and ask if that is sonething
that you'd like to do, or if you would Iike
to continue to be considered as separate
Appl i cants.

Ckay. So if you could just
perhaps hold it for a nonent, give it a
little bit of thought, and then I'll cone
back to you after we hear fromthe
Applicant. Ckay.

M. Connors or M. Cushman, we
have three applications for party status at
this tinme, clearly in opposition. | don't
want us to get into the substance of what
they're hitting, so right now, let's just
stay very focused on the issue of are you in
opposi tion or support.

At this tinme just are you in
opposition, or no position with respect to

their applications for party status?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

93

They're seeking to participate in this case
as parties in opposition. Wat does that
enable themto do?

That enables themto cross-
exam ne your presentation. That enables
themto, after your presentation is
conpleted, to present their own case in
opposition to your proposed project.

They can present their own
W tnesses. They will make a cl osing
statenent, just as you would, and the board
woul d still do the sanme major steps in terns
of consideration of the case. It's just
t hat you now have another party, in addition
to yourselves, who's going to be presenting
a different, you know, illustration of the
project, if you wll.

MR, CONNORS: Sure. This is a
little unusual for nme. |'ve never faced
this before, so | hope |I can answer this as
best as possi bl e.

ACTI NG CHAI RPERSON ETHERLY: No
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problemat all. W'Il walk you through it
very slowy.

MR. CONNORS: | am opposed to
some of the content in these applications,
because | think sone of the content is not
true.

ACTI NG CHAI RPERSON ETHERLY:
Ckay.

MR, CONNORS: However, |'m not
opposed to their concerns, and also | am
aware that the representative of the owner
Macy Devel opnent, has tal ked with sone of
t he nei ghbors about sone of these issues,
and during that process, | was not fully
aware of those discussions. So there was no
direct participation between ne and the
residents. So | certainly understand their
concerns. | have different views.

ACTI NG CHAI RPERSON ETHERLY:
Ckay.

MR. CONNORS: And al so because

when | did present, initially, to the
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comunity back in 2004, it was at a
conceptual design level, and at that point
intime, | didn't have any of the survey
information that | did have by 2006.

So it's kind of hard to think
back- -

ACTI NG CHAI RPERSON ETHERLY:  No.

| under st and.

MR. CONNORS: --to then, at this
poi nt .

ACTI NG CHAI RPERSON ETHERLY:
understand. | think perhaps what woul d be
nost hel pful, just in terns--because | want

to be sure you understand the opportunity
that you have. Again, there are essentially
two choices. You can either take no
position--three. You could take no
position. You could support the
applications for party status as opponent
parties, or you could oppose them

What we have to decide, or answer

as a board, is whether or not they are
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uni quely affected in any way, that is nore
significant or nore unique than the general
public. So just as a little bit of

gui dance, you could presumably take the
position that there's not a uniqueness here
that sets them apart from anybody el se in
t he general public, Board of Zoning

Adj ustnment, you should sinply deny the
application for party status. They could
still present testinony in opposition and
that could be the end of it.

O you could sinply say we have
no position at this tine, let's nove forward
to the case. O you could say, hey, we
wel cone them we support their applications
for party opponent status and you can nove
f orwar d.

M. Cushman.

MR CUSHMAN: | think, in this
particular case, it's inportant to note that
we are applying for a variance to the

recreation space for this building. So |
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guestion the rel evance of where our property
line is and where the next-door wall is
being built, when it has nothing to do with
the recreation space, although, you know,

not show ng any di srespect to the presence
of the nei ghbors, of course, you know, |'m
happy to have them here, 1've al ways been
happy to communicate with them as nuch as |
know about what's going on with the project.

But, quite frankly, | think that
the strongest letter is with regard to the
trash, because that's the only one that
actually has anything to do with where our
recreation space is and where our trash
m ght be.

So given that, | nmean, unless I'm
seeing this wong, | feel |ike, you know,
we're building to our property line, we have
a permt to do so, and whether or not we get
a variance for recreation space, we're going
to build to our property line. So | don't

feel like those letters are--there's any
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rel evance to those in this case.

ACTI NG CHAI RPERSON ETHERLY:
kay. And that's a very excellent
clarification here, for the benefit of our
party status applications.

VWhat the Applicant has indicated
Is that there's a certain relief that
they're seeking here, which is a very narrow
relief, that in many ways, arguably, is not
t ouched upon by the concerns that you are
expressing. |'mjust restating what the
Applicant has said. |'mnot asking you to
respond to that.

Let ne cone back to that
guestion. | think we've gotten all the
I nformation that we need to nove forward.
Again, |'ve wal ked us through this very
slow y, because | want to be sure everyone
under st ands what they're seeking, what the
opportunities are. There's no question that
whet her you are party participants or not,

you wi Il have an opportunity to participate
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today, to state your positions, to express
your concerns about the project.

So rest assured, this is not
about whether or not you have to just sit
and |listen, and not have an opportunity to
say your piece.

But the question is are you at
this point desirous of consolidating your
applications and essentially serving as one
party for the purposes of presenting your
case, cross-examning? | think the point
that the Applicant had nade is very well -
taken, in that the relief they're seeking is
a very specific relief. Residential
recreati on space.

So as a board, our inquiry here
Is going to be a very particular one, and
It's not going to necessarily get into a | ot
of other areas that you nay be interested in
rai sing, and that are inportant fromthe
standpoint of their inpacts on you. But our

authority and our power in this case is a
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very limted one, in ternms of do we have the
ability to redesign this whole thing?

That's not wthin our purview, in ternms of
what they're seeking.

But with that being said, let ne
just stay focused on that particular
question of your willingness to consolidate
your applications and sinply serve as one
party for the purposes of noving forward,
and I'll open it up to any of the three of
you at this point on that particular
questi on.

I f you're confortable noving
forward--1'm seei ng sonme noddi ng of heads,
so perhaps in an effort to expedite us, if
you're confortable with that, we can sinply
nove forward and | ook at you as one party
Appl i cant .

MR YOUNG M. Chairman, yeabh,
we would Iike to conbine all three as one.

ACTI NG CHAI RPERSON ETHERLY:

kay. | think that would be an appropriate
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step. | think it's been indicated by ny
col | eagues, that helps to strengthen and
fine-tune your issues.

"Il 1Took to nmy col |l eagues at
this time for a suggested course of action
In terns of how we proceed.

BOARD MEMBER MANN: | woul d
support party status application for this
conbi ned party.

COW SSI ONER TURNBULL: | woul d
agree al so.

ACTI NG CHAI RPERSON ETHERLY:

kay. | would al so share that agreenent.
So I'll take it as a consensus of the board,
that the three of you will be granted

single-party status for the opportunity to
provi de cross examnation. |I'Il call you
forward, at the appropriate tinme, for
presentation of your case. So at this
point, I'll invite you to take your seats
back in the audi ence, nake yoursel ves

confortable. [I'Il call you up at the
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appropriate tinme, for the opportunity to
cross-exam ne. Pl ease note, again, that
there will be sonme focus that I'mgoing to
keep us attuned to with respect to the
relief that the Applicant is seeking, in
essence, what they're here for, and what
they're not here for.

So I'll be sure to guide you as
we wal k through this. GCkay?

MR. YOUNG  Thank you, M.
Chai r man.

ACTI NG CHAI RPERSON ETHERLY:
Thank you. Thank you to ny coll eagues for a
very del i berate wal k through that, | think
that was an inportant exercise for us to
take, and I'mgoing to turn it back over to
you.

M. Connors, or M. Cushman,
proceed with presentation of your case.

MR, CONNORS: (kay; great.

Thank you very nuch, again. |'lI

just repeat, we're here today to seek the
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conpl ete reduction to recreation space under
chapter seven. This project does fall under
the G 2-A Zone, which under the qguidelines
of zoning regul ations during 2006, required
20 percent recreation space.

A brief history of this project.
In 2004, the clients started to purchase the
property, and from 2004, the spring, roughly
through the fall, they had to start the very
extensi ve process of environnmental inpact
survey. The site was fornerly a gas
station, unoccupied for several years. The
site was fornerly used, illegally, as
storage for a trucking conpany. So nmany
years it was a detrinent to the community.

And the clients, then--and this
has been brought up in sone of the neetings
we had, the ANC neetings as well. Wy
shoul d renedi ati ng the gas station be--why
shoul d anyone feel sorry for devel opers who
go into a project, full knowng that they're

going to have to renedi ate a gas station
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Wll, it was clear they would
have to do that, raze the building,
remedi ate the earth. What was not cl ear was
that they would have to renediate the earth
beyond the property |ine.

As you can see in the picture,
one of the neighboring properties is a fire
station, and once they started the
environnental inpact statenment, it becane
very conplex. They had to renedi ate the
earth in public space, get a public space
permt to do that, get approval of the fire
mar shal .

So fromspring of 2004, all the
way till about the spring of 2005, it was a
year delay for this project to go through
t hat environnental process. That's nunber
one.

Nunmber two. We started our
project, creating the construction docunents
and going through for permt. W even had a

prelimnary nmeeting with both DC WASA from
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our civil engineer, and | had a prelimnary
meeting with the zoning official down at the
DCRA.

Qur permt was in process for
about six nmonths. A new head of WASA cane
and told us that our original prelimnary
desi gn was not good enough, we had to change
t he design, provide this enornous punp room
I n the basenent, which took away space
provi ded for recreation space.

Nunber three, when we had a
prelimnary review with the zoning official-
-and also | want to make clear, this was a
nonbi ndi ng neeting that they allow with the
DCRA prelimnary review-we went through all
the zoning itens, and it was clear that we
were conplying with everything, and it
wasn't until about ten nonths after our
buil di ng, well, our design was in the
per manent process, that we were told, oh, by
the way, you're short about 300 sonething

square feet of residential rec space.
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So, inall, it was about two
years of going through this process, and
then finding out that we were short the
al | onabl e anount of rec space.

At that point in tinme, the permt
of fice suggested to us, why don't you change
your one unit on the first floor into a
studio, create nore rec space to nmake up for
that |loss, and we'll give you the building
permt and then you can go seek the--at the
time, they had told ne it was a speci al
exception but now | understand it's a
vari ance that we're seeking, after neeting
with M. Nero and filing with the zoning
of fice.

That they had suggested for us to
go through this process because they had
told us that anyway, the residential rec
space was nost |likely going to be aboli shed,
come 2007, which fromwhat | understand is
true.

There was a text anendnent, back
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on January 9th, | believe, which did abolish
recreation space. So we have been foll ow ng
what has been suggested, all this tine.

Now i f | can go back again. CQur
original design concept for this building, I
got us here in the first place, because |
factored in no buffer into the design for
rec space. The rec space requirenent for
this building was, at the tine, about 1500
square feet of the 7,500 square feet of FAR

That's a huge anmount of this
small building to take into the devel opnent.
It's alnost two full units, conparable to
the size of the units in this building.

By taking away the rec space--or
by using the rec space in a nore appropriate
fashion, for private storage, and ot her
bui |l di ng anenities, the devel oper cannot add
anot her unit, cannot add any nore parKking
spaces. It's just inpossible at this point.
That the site is too small.

So we woul d be conplying, still,
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with all the regulations, and, originally,
when | did show this project to the
comunity, | explained how under this zone
there is a height limt of 50 feet. So our
first concept was a five story building with
a roof terrace and a pent house.

In all, total, it would have
probably been about, to the top of the
pent house, 68.5 feet tall. That origina
concept. | was, quote, unquote, selling the
design of a reduced building with no roof
terrace, no penthouse. The design was to
show a four story building with a loft in
the eves of a mansard roof, nmake this
bui l ding nore in character with the
surroundi ngs of Capitol Hll.

And as a result, ny good
intentions of trying to limt the height and
the size of the building, | constrained the
buil ding very tightly and we fell short of
the rec space. | don't really know what

el se to say about that.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

109

But if you do take into account
the text anmendnment that was issued in
January and then you | ook at where this
project is, the project is directly across
the street fromthe public school, a very
|large field, it's a few bl ocks fromthe
Metro, and it also is a few bl ocks from one
of the best urban parks in all of D. C.,

Li ncol n ParKk.

And, in fact, |I think forcing a
small condom niumto have a residential rec
space that would hardly ever be used, really
I's anti urban. Having no recreation space,
| believe, forces people to get out of their
bui |l di ng and use the urban environnent, go
to the parks, hope on the Metro, go to a
gym spend nore noney in the comunity, and
so on and so forth.

So it's many things. [It's an
econom ¢ burden that the owner has had to
deal wth and also, it's a marketing burden

at this point. If the owner has to provide
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this full anmount of residential rec space
under the old 2006 zoning laws, it's not
going to be attractive to the potentia
buyers of the building.

ACTI NG CHAI RPERSON ETHERLY:
Let's perhaps just kind of junp right into
this as we walk through it. I'mgoing to
open up to questions or coments from ny
coll eagues. But let nme kind of junmp first.
VWhat | think will be hel pful--you've hit a
couple, very inportant points, but let's
kind of fine-tune it a little bit.

When you | ook at this project, as
| kind a wal ked through it, you have your
terrace space, which is included in the
proj ect.

By virtue of the underground
par ki ng that you're doi ng, the underground
parking ranp, in turn, creates--sure, feel
free to do that, if you can nove freely.

W also--if you like, M.

Connors, you can use the handheld m ke here
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Just be sure to speak closely into it.

MR, CONNORS: Thank you, sir.

ACTI NG CHAI RPERSON ETHERLY: | f
you coul d, just wal k us through where the
terrace currently is |ocated, because |
think it's inportant to just--there are a
coupl e of design decisions here, that have
ram fications on what you're able to do.

So, actually, let's start with
your parking access first.

MR, CONNORS: Sure.

ACTI NG CHAI RPERSON ETHERLY:
Again, parking is not an issue in terns of
any relief that you' re seeking here--

MR. CONNORS:  No.

ACTI NG CHAI RPERSON ETHERLY: - -
but by virtue of the parking decisions that
you' ve made, that, in turn, inpacts what
you're able to do with the terrace, which is
currently your rec space at this point in
time in the project.

So if you coul d--
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MR. CONNORS: That is right.

ACTI NG CHAI RPERSON ETHERLY: - -
and for the benefit of our party in
opposition, if you could perhaps angl e that
board a little bit. If you feel that you
need to kind of just maybe nove a little
bit, so you can see that better, feel free
to do that. But if you could perhaps just
wal k t hrough where the parking ranp is--

MR, CONNORS:  Sure.

ACTI NG CHAI RPERSON ETHERLY:
Thank you very nmuch. |f you could walk
t hrough where the parking ranp is, and how
the orientation of that ranp has i npacted
where the terrace is, and the size of the
terrace, that would be, | think, a hel pful
starting point.

MR, CONNORS: (kay; sure.

Vll, first, these plans are set
up to show specifically what we were all owed
to do during the permt applications, and,

you know, what we would desire to do w thout
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the recreati on space.

So starting wth the parking.
| ndeed, the parking spaces are legitimate,
| egal spaces. They're all nine by 19 feet,
which is the standard space in D.C. The
driveway is legal. Part of the initial
zoning review, they required us to have this
addi tional six foot curve radius on to the
alley for the safety of alley users.

The drive aisle in the mddl e of
t he parking does neet the 20 foot m ni mrum
In fact ours is even nore, though. But our
original design, like | said, rather than
having a terrace on the roof, we created
this L-shaped building with a internal
terrace courtyard there, and the idea at the
time too was that since C Street, here, on
the south--nost of the height of the
building wll be along C Street, and not
really much is going to be affected by that.

After all, it is next to a fire

station. So | don't think the height is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

114

going to affect the fire station. But | was
concerned about the shadow of the buil ding
casting on the nei ghbors' properties in the
first place, because--

COW SSI ONER TURNBULL: M.
Connors, | wonder if | could just interrupt
you for one mnute. Could you show, or
I ndicate wth your finger, where M.

Sol onon's property starts, the front of her
property.

MR, CONNORS: Ckay. |It's not on
t hese plans but the front of her property--
the front of her property or her building?

COW SSI ONER TURNBULL:  Her
bui | di ng.

MR. CONNORS: Her building starts
six feet back, or six feet east fromthe
property line.

COMM SSI ONER TURNBULL: O yours.

MR. CONNORS: And she has a
covered porch which occupies that entire six

f eet .
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COW SSI ONER TURNBULL:  So does
the porch line up with the front of your
bui | di ng?

MR, CONNORS:  Yes.

COMM SSI ONER TURNBULL: O is the
porch six feet back? You're saying the
porch |ine ups.

MR. CONNORS: The porch lines up.
The buil ding face does not.

COMM SSI ONER TURNBULL:  Ckay.
Thank you.

MR. CONNORS: Again, we've done
as much as possi bl e providing the parking
space bel ow ground, out of sight. Part of
the inpact of this recreation space is that
you can see the conparison here. W were
forced to extend the terrace out, beyond the
end of the building here, to get the permt.

But what we'd really like to do
I's have this space here available for an
encl osed trash area. That was our plan.

If we don't get that,
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unfortunately, we'll have to nove all the
equi pnent fromthe electrical roomout into
public space, which |'ve always never wanted
to do, but | nean, PEPCO allows the neters
to be outside other building. | find them
extrenmely unsightly and detrinental.

So we planned, specifically, that
all that equi prent woul d be bel ow ground.

So if we can't get that, we're going to have
to nove the equi pnent outside and nmeke a
trash room down here.

This punp room used to be just
this little piece here, but then it extended
all to here because of the strange nature of
what is in this Capitol H Il area, with all
the pipes in the ground, and the pressure is
just conpl etely inadequate.

We have to upgrade to a higher
| ine, and that caused that problem So what
we'd really like to do is create this area
here for sonething el se other than, you

know, a gathering space. | feel that eight
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tenants, or at nost, sixteen tenants in the
bui |l ding, could easily neet in the |obby, or
soneone' s apartnent for condo neetings, and,
you know, a nice day out in the courtyard.

The courtyard's never going to go
away. That space is not going to di sappear
fromthe project. It's going to be there.

ACTI NG CHAI RPERSON ETHERLY: So
with the relief that you're seeking, under
first floor proposed plans, zero percent
recreation space, where courtyard renains,
currently, at the bottom of what is page
four there, an imedi ate inpact, if you were
forced into conpliance, one was you' d have
to nove sone of your electrical outside, to
the exterior of the building, potentially in
publ i c space.

Does full conpliance al so have
any inpacts with respect to the front of
your building, in terns of any of the
massi ng on that 15th Street side of the

buil ding? It has no inpact, whatsoever?
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MR. CONNORS: No, the recreation
space woul d have no inpact on the buil ding.
The building is conplying with the | ot
occupancy coverage. |It's 60 percent. They
have a permt and they've conplied wth the
project requirenents for the bay w ndows.
So it wouldn't.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. And just to be sure, with respect to
trash, under the proposed scenario, if

you' re granted the relief, where would the
trash be oriented? If you could indicate on
page four.

MR. CONNORS: On the proposed--
the nonpermt scenario or the existing--

ACTI NG CHAI RPERSON ETHERLY: On
the first floor proposed plan, zero percent
recreation space, at the bottom your trash
enclosure's going to be right at the rear
there; correct?

MR, CONNORS: That's right. it

woul d be at this blank, |eft-over space,
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near the alley. It would allow easy access
for the trash conpany to pick it up. It
woul d be enclosed with a fence.

ACTI NG CHAI RPERSON ETHERLY: And
there's a little bit of a rendering that
appears on page three. Could you perhaps
speak a little nore specifically to what
that enclosure will look |ike, for the
trash.

MR. CONNORS: The building is--
it's broken up, so that it has a base, a
mddle and a top. So it really is trying to
scal e down what is actually not a very tal
building. |It's a four story building. |
don't feel that in an urban environnent, a
few bl ocks fromthe Metro, a four story
buil ding is towering.

There are sone other four story
bui |l di ngs in the nei ghborhood. But the
trash encl osure would be of a simlar cast
stone masonry. At |least on the 15th Street

side, it would be a screened wall, it would
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continue that belt course around the front
of the building.

ACTI NG CHAI RPERSON ETHERLY: And
wth respect to--we've touched upon it,
maybe just fairly obliquely--wth respect to
ki nd of the uni queness of the | ot that
you' re working with here, what's your
argunent there? Are you finding that this
I s a somewhat substandard | ot?

Is it a fairly nontraditiona
lot, in terns of what you're seeing on
Capitol HIl, such that it's constraining
your ability to nmake use of--let ne rephrase
it.

The | ot's shape and wi dth, could
you speak a little bit to what you're
encountering there and how that's inpacting
what you have to work with in terns of your
residential rec space.

MR. CONNORS: Yes. It was very
uni que working on this site, in particular,

one, because of the zoning limtations. On
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a corner site, as you're probably aware, in
C-2-A there's a strange zoning clause that
says if your building is on a corner next to
an alley, you have to, above a certain

hei ght, set back fromthe alley 15 feet.

That automatically determ ned
where our rear yard was going to be. So we
had to orient the building. W |ooked at
the building, originally, as a five story,
square sort of configuration. But it would
not conply with that piece of zoning
criteria.

And then al so, the--and this was
confirmed during our ANC neeting, actually.
The gas station building was original. It
had been existing there for maybe 90 years
or so. It was originally built that way in
1910.

So Ms. Jennifer Sol onon's
structure--although I had thought, when I
originally | ooked at the building, that

t here nust have been a fornmer rowhouse or
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sonmet hing on the site, because it | ooked

| i ke there was a party wall condition on her
house. But, in fact, her house is an end
wal | condition, and the main portion of her
house encroaches this property above grade,
si x inches, for about 40 feet.

The | ength of her main structure
encroaches our property six inches, for 40
feet. After our third or fourth reiteration
of our civil survey, we found out that that
si X inch encroachnent gets nore extrene as
you go bel ow surface.

It steps out, and then steps out
again. It's a very strange condition. So,
in fact, even though our lot is 34 feet,
four inches wide, the wdth we can use is 32
I nches, ten inches above ground, and then
bel ow ground, we've had to reduce the
parking area, and that, in itself, is why we
can no | onger provide five parking spaces.

So that limts us to four parking

spaces, eight units. It was an unusua
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condition that has caused further difficulty
with building on this site.

ACTI NG CHAI RPERSON ETHERLY:
kay. Any further questions from ny
col | eagues?

M. Mann.

BOARD MEMBER MANN: Despite the
fact that you're not able to provide any of
the recreation space that's required under
the current zoning regul ations, you stil
have a terrace that's going to be accessible
to all the units; is that correct?

MR, CONNORS:  Yes.

BOARD MEMBER MANN: And can you
explain to us why that terrace can't be
counted towards the recreati on space.

MR CONNORS: It can.

BOARD MEMBER MANN: Does it neet
all the m ni mum di nensi on requirenents to be
counted towards recreation space?

MR. CONNORS: Oh, yes. that was

very specific when we went to our first--you
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know, as | said, a nonbinding PDR with
zoning. The wdth of the courtyard, and the
arrangenent of the courtyard, was very
specific in terns of its relationship to the
hei ght of the building, four inches per
vertical height of the building, it's--

BOARD MEMBER MANN: But as
recreation space, does it neet the m ni num
di mrension requi renents for recreation space?

MR, CONNORS: Yes; absol utely.

BOARD MEMBER MANN:  Then why is
It that it can't be counted towards the
recreation space?

MR, CONNORS: It can. | think
the owners just felt that if this text
anendnent recently acknow edged the fact
that recreation space is, well, you know,
out dat ed, then why even address that fact,
why even say that any anount is required?

BOARD MEMBER MANN: |'1| address
that again wwth Ofice of Planning, | didn't

| ook in the regul ations nyself, but | was
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assumng that it didn't neet the m ni nrum
di mrensi on requi renents. But we can di scuss
that with O fice of Planning. Thanks.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. M. Turnbull?

COMM SSI ONER TURNBULL:  Thank
you, M. Chair. M. Connors, | don't know
I f you had responded to M. Etherly's
earlier question about the trash encl osure.
You have a drawing of it but what, exactly,
Is that made of or what is it going to | ook
li ke?

MR. CONNORS: The front, facing
on 15th Street, would be of simlar cast
stone construction that is along the belt
course of the proposed design.

COMM SSI ONER TURNBULL:  Ckay.

MR. CONNORS: The side along the
alley would be a fence, nost likely a six
foot high, pressure-treated wood, privacy
fence.

COMM SSI ONER TURNBULL: Ckay. So
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It's not an open cyclone fence. You won't
see the containers behind it? You're trying
to screen it all?

MR, CONNORS: Right.

COMM SSI ONER TURNBULL: So it's
an encl osed screen on all sides?

MR, CONNORS: Right. And | guess
one of the sort of disappointnents of this
Issue is that, as far as | know, when you
apply for a building permit in D.C, trash
IS not an issue. They don't even--the
bui | ding and | and regul ation, they really--
they don't ask for that.

COMM SSI ONER TURNBULL: Ri ght.

MR. CONNORS: It's kind of absurd
that they don't; but they don't. And we,
devel opers and architects, we proceed,
know ng that at sone point when the project
gets rolling, you have to go talk to an
I ndependent conpany |ike Tenl eytown Trash,
or Bow e, or whatever, and they cone in and

you tal k about how many size cans you need,
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and so forth. But we determ ned, very early
on, that this building, because it's snmall,
ei ght units, would not require sonething
substantial |ike a dunpster, or a trash
chut e.

COMM SSI ONER TURNBULL:  Ckay;
t hank you.

ACTI NG CHAI RPERSON ETHERLY:
kay. If there aren't any other further
questions fromny col |l eagues, it would be
appropriate to turn to the party in
opposition for any cross exam nati on
questi ons.

If you'd like to step forward.
Do you have any cross exam nation questions
at this tinme?

MR. WASHI NGTON:  Yes. | do.

ACTI NG CHAI RPERSON ETHERLY:
Ckay. If you'd conme forward, please; nmake
yoursel f confortabl e again.

MR, WASHI NGTON:  Should | be on

the m crophone or at the exhibit?
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ACTI NG CHAI RPERSON ETHERLY: And
again, as you prepare for your cross
exam nation questions, let ne just offer a
little bit of guidance, this is your tine
for specific questions based on the
testinony that you' ve just heard fromthe
Applicant. 1'll again keep you in m nd of
the fact that the inquiry here is one
focused on residential recreation. Ckay.

Clearly, there are a nunber of
concerns that were raised in your party
status application, that we may in fact hear
alittle bit about when we get into your
full presentation. But for right now, your
questions are just specific to what you' ve
just heard, anything that's been presented
to you based on their testinony just froma
noment ago. Ckay.

MR WASHI NGTON:  |I'msorry. |
don't know your nane.

MR, CONNORS: Denni s.

MR, WASHI NGTON:  Dennis. How you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

129

doi ng, Dennis? You've been in architectural
design for how | ong?

MR. CONNORS: Ten years.

MR, WASHI NGTON:  Ten years.

Ckay. And by your training, your eye and
your ability are supposed to actually I ook,
or think about design or sonething, and then
your visualization of it is what generally
appears to be what's happening? Is that--
any truth into that?

ACTI NG CHAI RPERSON ETHERLY:  And
before you answer, M. Connors, if you could
j ust make sure your m crophone is on and
orient it towards you, so we can pick your
responses up, please.

MR, CONNORS: Yes. |'mnot sure
what the rel evance is; but yes.

MR, WASHI NGTON: Ckay. Because--
SO now you're saying that you did all this
research for the design of this building but
you |l ack the experience to take a couple a

smal |l factors in account. That you agreed
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to do; but now you found a couple a
problens. Right?

MR. CONNORS: By "factor," you're
tal ki ng about the neighbors' property?

MR WASHI NGTON:  Yes.

MR, CONNORS: Yes. No, not
specifically, because beyond the property
lines of this site, owners hire civil
engi neers and surveyors, so forth, to do
that work, and | nyself don't take on that
responsibility.

MR, WASHI NGTON: So you' re sayi ng
that wasn't done, to prepare you for your
task on this project?

MR. CONNORS: It was done in
conjunction with ny design devel opnment. So
It was only until about 70 percent through
t he construction docunent phase, that | did
see on print, you know, wow, the neighbor's
bui |l di ng does indeed start six feet back
fromthe property line.

And | do live in Wshi ngton,
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D.C., sol'"'maware that this is not a unique
condition, and | hadn't brought it up at the
time to--you know. | nean, it's not on our
property.

MR, WASHI NGTON: Ckay. Do you
have an obligation--or this is to M.

Topher, 1'd like to present this to. Do you
have a obligation as what you presented to
the community, to stand by what you've done
so far, even though you know you're goi ng do
what you're goi ng do anyway?

ACTI NG CHAI RPERSON ETHERLY:
Before we get into that, |et ne perhaps
offer just alittle bit of guidance here,
and I want to kind of wal k carefully through
it.

W' ve heard, a couple of tines,
sonme indication that there have been sone
prior discussions, sone prior back and
forth, perhaps, between the devel opers and
t he nei ghboring community. |It's not unusual

for that to happen. |In point of fact we see
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It quite frequently. What is difficult for
this board, and oftentines what is outside
of our purview, is what those conversations
may have enconpassed.

When we address these
applications, we're dealing wwth what's
happening in the four corners of this room

So |'m perhaps offering just a
little bit of guidance. As we talk through
that, I'mperhaps inclined to allowa little
bit of flexibility, but unless there's sone
di sagreenent from ny col | eagues, | want us
to be very careful with respect to the
extent that we get into that, because
there's probably not a whole Iot that we're
going to be able to do about that.

Again, the application here is a
very narrow one on the issue of residentia
rec space. | think we can get to a little
bit of it but I want to be--1'm perhaps
going to have to offer sone gui dance on not

getting too deeply into it, cause there's
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not a lot we're going to be able to do about
it, in all honesty.

But if you could, M. Topher,
nove forward with that.

MR, CUSHVAN: Sure. The
question, again, was--

MR. WASHI NGTON:  1'd like to
change the question and try anot her
questi on.

You presented this plan to the
city board, that planning, to get approved
for this dwelling; is that correct?

MR, CUSHVAN: During the
per manent process, all divisions of the city
see the plans and approve them

MR, WASHI NGTON:  Ckay. And when
you initially did that, you agreed on the
desi gn you had at hand, w thout deviation;
Is that correct?

MR, CUSHVAN: Right. And our
design was to build to the property |line of
our property.
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MR, WASHI NGTON: R ght; okay.
That's good. Al right. Now, you were say-
-is your intent to be a good nei ghbor and to
operate this dwelling in good faith?

MR CUSHVAN. Sure. | can speak
to whether or not we're good neighbors, if
you |ike.

MR, WASHI NGTON:  Ckay.

MR, CUSHVAN: If you like, | can
happily do that real quickly, for everyone's
benefit.

MR, WASHI NGTON:  Ckay.

MR, CUSHVAN:  You know, in your
opening remarks, earlier, wth respect to
what you all have been fighting on your
bl ock for 10, 15, 30 years, wth regard to
crinme and death and drug sales, and public
drinking, and all the problens associ ated
with those activities, you know, |I'ma
menber of the community. Dennis also |lives
I n the nei ghborhood, and, you know, we're

aware of what's been there over the |l ast ten
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years. That's the extent of ny personal
experience, and | know you have all I|ived
there much | onger than | have.

But, you know, in seeing that, |
t hought this is an opportunity of sonmewhere
we can go and try to inprove in a conmunity.
W' ve got a vacant gas station that's a
brownfield. W've got four derelict retai
spaces across the street, and we have a
Chi nese takeout that the neighbors are
constantly asking to be in the press, you
know, to hear the problens that are
associ ated around that takeout.

And our investnent in the
comunity, and especially on this block, has
been to clean up the gas station and
redevelop it with this eight unit building,
to capture those four derelict retail pads,
and build a new residential building there,
to buy the New Dragon itself with the tenant
I n place and ask the tenant to | eave--

MR, WASHI NGTON:  But | can stop
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you one second.

MR CUSHVAN: ['d like to finish.
--and ask that tenant to | eave and repl ace
it wth a new use for that building, and
qui te honestly--

MR, WASHI NGTON:  But that's not
our concern. Qur concern right nowis the
dwel ling that we're speaking on here.

MR, CUSHVAN: Exactly.

MR, WASHI NGTON:  And I'd like to
stay focused on that, if we can.

MR, CUSHVAN. Ckay; so let ne
finish, please. So com ng back to that, you
know, as far as being a good nei ghbor on
this block, |I think we've done a |ot of
positive things, and | feel |ike, you know,
this one thing that, you know, nay have been
an oversight on ny part, |'ve apologized to
Ms. Sol onon directly.

Unfortunately, there's nothing we
can do at this point but to build out what

we' ve planned for on the site, and this one
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negative inpact that | can see, and if
there's others please let nme know, is, you
know, kind of one small thing, and you're
kind of |losing sight of the grand schene of
things and our effort to be a good nei ghbor

and to make the nei ghborhood a better place.

MR, WASHI NGTON:  Ckay. |'d like
to speak on one of the things you said. |'m
| osing focus on the grandeur. Yes, | see a

pretty buil ding going up--

ACTI NG CHAI RPERSON ETHERLY: M.
Washi ngton, let nme stop you there. | know
the desire is tough--

MR WASHI NGTON:  Yes.

ACTI NG CHAI RPERSON ETHERLY: --to
want to respond. You're going to need to
hold that until your case presentation. So
lt's just keep it focused on cross
exam nation right now Again, specific
gquestions on what you've heard in terns of
the Applicant's case, presentation to date.

As an exanpl e, one question that
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you heard ne interact wth the Applicant
around is based on what you've had to do in
terns of your parking access, based on sone
of the issues that you've encountered as
you' ve begun to get a better sense of what's
happeni ng bel ow grade, as well as above
grade, in particular, sone of the property

| i ne encroachnent issues.

There are certain decisions that
now have to be nade with respect to where
the trash is oriented, wth respect to
what's happening on the rear of the property
on what is the C Street side of the
bui | di ng.

Perhaps it may be of interest
just to explore a little bit around, you
know, as you've heard, sone of the questions
about the trash encl osure.

| mght be very well interested
I n under standi ng, you know, what's the size
of that enclosure going to be. One of the

questions that you identified as you went
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t hrough your party status application was
your concern about the trash that's going to
be gener at ed.

Perhaps it m ght be of interest
to know, and I'Il query this question, is
what is the capacity of the trash encl osure
that you're | ooking to use here, and what
are you intending, what do you envision
happening in terns of collection for that
particul ar trash receptacl e?

Are you | ooking at a biweekly?
Again, it's not necessarily sonething that
Is attendant to the recreati on space issue,
but based on what you're doing with
recreation space, your trash receptacle is
where it's at right now

So perhaps it mght be useful to
just get a sense of what you're envisioning
in ternms of your trash collection schedule
and the size of that receptacle that you're
using, or intend to utilize, | should say.

MR CONNCRS: Sure. | have a
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general idea of what it would be, based upon
sone prelimnary discussions with trash
managenent conpanies. There woul d be, nost
i kely, bare m ninmum four very |arge, what
are called Supercan receptacl es for garbage,
and there would be bare mnimumto very
| arge Supercans for recycling. That's
mnimum | don't know what the maxi mumis
going to be. It's going to be further
st udi ed.

The owner, once they sign on with
a trash managenent conpany, woul d nopst
| ikely tal k about the schedule. Now if the
schedul e is once a week, | can assure you
t hose receptacles, in nunber, would probably
doubl e.

If it was twice a week, they
m ght remain the sane. |I'mnot really quite
certain. But this did come up in the ANC,
when | did say Supercans, it was again very-
-it was confused, that we are using the

same--we will be using the sane receptacles
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that are distributed by the District of
Col unbia. No. Those are 18 inches by 18
I nches and about three feet high.

These Supercans are about 3 and a
half feet wde by 3 and a half feet w de, by
about 4 feet high. | don't know what the
volume is, in particular, but they're quite
ext ensi ve.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. And again, if you weren't granted the
relief that you're seeking here, that trash

would, in all |ikelihood, have to go inside

of the structure.

MR. CONNORS: In all Iikelihood,
It would have to go inside the structure.
The garage level, nost, if not all the
equi pnent in the electrical room would have
to go out into the public space.

ACTI NG CHAI RPERSON ETHERLY:
kay. M. Washington, I'll turn it back to
you, Sir.

MR. WASHI NGTON: Do you live in a
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apartnent or house?

MR, CONNORS: | live in a house.

MR. WASHI NGTON: I n a house. And
you have a Supercan for your house; right?
What D. C. provides as a Supercan?

MR. CONNORS: | have the D.C.
cans; yes; two of them

MR, WASHI NGTON:  So how nuch
trash do you put in that? Do you fill yours
up in a week's period?

MR. CONNORS: No. | don't. |
don't really know what to say about that
but - -

MR, WASHI NGTON: The reason why
"' masking this question--because you j ust
stated that it'll be two Supercans, three
feet by three feet--

MR. CONNORS: | stated from
prelimnary discussions. |'mnot a trash
servi ce- -

MR, WASHI NGTON: But you're

tal ki ng about a nine unit--a eight unit
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bui | di ng- -

MR, CONNORS: Eight unit; vyes.

MR, WASHI NGTON:  --and two
Supercans for that entire buil ding.

MR, CONNORS: For the recycling
aspect of it, separate for the trash, and I
said m ni num

MR, WASHI NGTON: Ckay. So how
many- -

MR, CONNORS: Si x Supercans,
m nimum was the prelimnary discussion, and
based upon the final signing with the trash
managenent conpany, that would either stay
the sane, go up slightly, or double. There
m ght be eight. There m ght be twelve.

MR, WASHI NGTON:  So why not put
t hose Supercans inside, if it's going to be
so few, to keep fromsnelling up the
nei ghbor hood, because now you have too
little, few cans, that--and not enough
space. That woul d probably be outside, you

won't have enough space, you know, for nore,
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whi ch you can contain 'em so, inside.

ACTI NG CHAI RPERSON ETHERLY: And
| et me rephrase M. Washington's question.
It's an excellent question. Again, if you
do not get the relief that you' re seeking
here, where, inside, in all |ikelihood,
woul d your trash roomgo? If I'm]looking at
t he basenent permt plan, full recreation
requi rements, where would, if you could pul
that drawi ng up, where, in all likelihood,
woul d you put the trash roonf

MR, CONNORS: Again, in al
| i kel i hood, on the basenent |evel. The
entire electrical roomwould be used for
trash and the electrical equi pnment would go
outside the building and be attached to the
face of the buil ding.

So if you |l ook at the el evation
along C Street, which is the bottom
el evation, all along that facade woul d be
mul ti ple pieces of electric equipnent--

nmeters, energency switch-offs, things |ike

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

145

that, which I've seen on nmany ot her
bui |l di ngs, and they're extrenely unsightly.

And in that scenario, if the
trash were to go outside the building, it
woul d go behind a screened area, that the
tenants coul d access, they could cone out
t hrough the courtyard and put their trash in
the receptacle.

And why it's not preferred to go
I nside the building, in the basenent, is
because of the ness it creates in a parking
ar ea.

W have that proposed on anot her
building but it'll be in a dunpster rather
than trash bins, and | don't feel that this,
t he nunber of units here really necessitates
a dunpster.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. Wuld there be any inpact in terns of
your existing, your proposed parking count?
You woul d still have your four spaces bel ow

grade, but instead of the electrical room
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you' d sinply have a trash roomthat woul d be
t he same di nensi ons?

MR. CONNORS: Yes. The parking
cannot go away; it will not go away; no.

ACTI NG CHAI RPERSON ETHERLY:
kay. Wuld that necessitate, would you do
anything in ternms of any interior redesign
to introduce a trash chute, or would it
sinply be your residents bringing that trash
to--

MR. CONNORS: The residents would
bring it down into the basenent area, put it
in the trash room The only additional
feature to the design woul d probably be
addi ti onal exhaust requirenents, fl oor
drain, nop, sink, and things |ike that.
Bui | di ng mai nt enance.

ACTI NG CHAI RPERSON ETHERLY:
kay. M. Washington, I'mgoing to--1 don't
want to use the word "all ow' one nore
guestion, but I think we've kind of gotten a

sense of where we are on the trash piece.
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I think the point you're trying
to raise, again, is a good one, in terns of
the decision to place the trash outside
versus handling it inside, and | think the
rest of that conversation is going to be
nost appropriate in your case presentation.

MR, WASHI NGTON: He was tal ki ng
about unsightly electrical panels and neters
and things. ay. A trash can would be
pretty much unsightly too, would you agree?

MR, CONNORS: Not if it were
screened in, out of sight, off the alley.

I f you go down any alley in D.C., there's
trash off an alley.

MR, WASHI NGTON:  But ny point is
why not just put--like you said, you was
going to put a fence barrier over, to
surround the trash. People are going to
still snell it and see trash on the ground.

Why not just put a wooden cover
over the electrical panels, that way it

won't be so unsightly, and, you know, it'l]I
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be better than having trash slung all over
after the guys.

MR, CONNORS: Mbst likely these
decisions are really going to be based upon
the owner, not necessarily ny deci sions.
Anything they do, in terns of trash, in
terns of electric, has to again be run by
the trash managenent conpany they'll sign a
contract with, and al so PEPCO. PEPCO has
sone pretty specific requirenents, so |
can't answer that--

MR, WASHI NGTON:  Wbul d you have a
superi ntendent for the building, to clean up
trash outside, after that trash is left down
after the trashnen?

MR. CONNORS: Again | don't know
-1 don't know specifically what the owners--
maybe 1'11 have Topher Cushman answer t hat
questi on.

ACTI NG CHAI RPERSON ETHERLY:
think we've hit the end of that one, M.

Washi ngton. Again, excellent questions.
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" mnot attenpting to--thank you, sir--to
censor you or cut you off, but I want to be
sure that we keep novi ng.

| think the point is well-taken
in terns of are there alternative design
scenari os whereby the trash is not placed
where it's currently proposed to be placed,
but ot herw se inside the building?

| think you've drawn that point
out, excellently.

Are there any further cross
exam nati on questions?

MR. YOUNG Yes, M. Chairman.

ACTI NG CHAI RPERSON ETHERLY: And
pl ease feel free to stay stationary. | was
going to be indicate, we want to be sure
that we get you on video as well as on the
m crophone, so don't feel that you have to
stand up. Please be confortable.

MR, YOUNG Ckay. Everything has
pretty much been covered in the area of the

recreation questions. | just want to kind a
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tal k about the electrical box outside.

Every house in the nei ghborhood has

el ectrical boxes outside. Wat nakes them
so different, that they have to have it

I nside an electrical roonf is ny question.
And nunber two, this picture of the draw ng,
Is that in the back of the buil ding where
the trash is going to be held, cause | heard
sonmeone nention that it was on the front of
the building. So question one and two.

MR, CONNORS: Question one. Wat
makes this building different than a row
house dwel i ng. Mbst rowhouse dwellings
have one, usually a single-famly unit, so
t hey have one neter. |If they have an
Engli sh basenent, perhaps, maybe they have
two neters, and in an extrene case they
m ght have three. That's the limt for a
single-famly residence.

Once you go above three neters,
and we will have at |east nine neters on

this building. W'Il have eight units, one
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for the main building tower. Once you go to
that level, it steps into an energency power
type of situation. There are nmajor pieces
of bi g equi pnent, energency shutoff and
things |ike that.

So it wouldn't just be a couple
of nmeters stuck on a building, and |I've seen
some of these, on some of these new condo
bui | di ngs, when they're outside, and the
second part of the question is--

ACTI NG CHAI RPERSON ETHERLY: In
that scenario, you' d have a significant bank
of electrical equipnent--

MR. CONNORS: That's right.
That's the correct term yes. A bank.

ACTI NG CHAI RPERSON ETHERLY: --in
the scenario. |If you were to nove it
outside, it would be a fairly sizeable
coll ection of equipnent that woul d be
noti ceabl e from an aesthetic standpoint.

MR, CONNORS: Right.

ACTI NG CHAI RPERSON ETHERLY:
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Clearly, you' d see it fromthe street.

MR. CONNORS: And the trash in a
out si de scenari o, once again, would be
outside, but wwthin the property lines, off
the back or off the alley in between the
west face of the building and the fire
station, and it would be fenced off,
encl osed.

MR. YOUNG So not on the front
of the building, at all?

MR. CONNORS: Oh, no; no.

MR YOUNG  Ckay.

MR, CONNORS: | didn't think it
woul d- -

MR, YOUNG | just wanted to ask
the question. In our summary, we'll talk

about those things, because you and M ke,
M. Washington, kind of--in the effort of
saving sone tinme and not going through an
el aborate, you know, back and forth about
our feelings, we're trying to keep it to the

recreational part.
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My third question is we had
di scussion, earlier, about the recreational
space, and we tal ked about the playground,
the parks, and all those things, and that
wasn't good enough. If | recall, if the
variance isn't given, why shouldn't that be
enough to do what this unit need to do in
respect to recreation?

You want to do away with the
recreational space?

MR. CONNORS: That's correct.

MR YOUNG Ckay. And we're
saying that why shouldn't it stay as it is.

MR, CONNORS: Again, for sone of
t he- -

MR. YOUNG  Go ahead.

MR, CONNORS: Again, for sone of
the reasons, there are many | ast-mnute
deci sions during the permt process, in
whi ch we were suggested to conply with the
full 20 percent rec space, which we did.

What that created was, in ny
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opinion, a very unsightly corner unit on the
first floor, the studio unit. That's one
aspect of it. And two, it would create a
burden upon sone of these other naintenance
| ssues such as trash. Most likely--and |I'm
again saying | don't know for sure--but nost
| i kely, the electrical equipnment would go
outside and the trash would go in the
cellar, and again, it's not necessarily
sonmething that is very marketable for a
small building. | think the owner can speak
to that.

But | think it's nore desirable
to have a full corner unit where soneone has
a living room| ooking out on the street, you
know, interacting wth the community and
bei ng aware of the surroundi ngs, and havi ng
a space that is hardly ever used.

MR, YOUNG So do you think that
| ook that they're |ooking for when they | ook
out to this beautiful whatever, near the

el ectrical boxes, isn't the sane feeling
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that Ms. Solonon is feeling when she | ooks
out to that brick wall? Froma honme owner's
point of view? | rest ny case. | haven't
any nore questions. Thank you.

ACTI NG CHAI RPERSON ETHERLY:
kay. Let ne follow up on a question that
M. Young asked, cause | just want to be
sure we're clear.

I f you were to conply with the
full recreation requirenents, the unit that
woul d be nost inpacted, would that be unit C
on your first floor?

MR, CONNORS: Yes. Unit C

ACTI NG CHAI RPERSON ETHERLY:
kay. And again, |ooking at page four of
the drawi ngs that have been provided, what
happens to unit G-I nean, | see it
visually, but | just want to be sure we kind
of touch upon it on the record.

What happens to that unit if you
are in a full conpliance scenario? The unit

clearly becones a smaller unit, if you wll;
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correct?

MR. CONNORS: That's correct. A
studio type of unit.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. As opposed to in the scenario with
the relief that you're requesting, unit C
becones a what ?

MR, CONNORS: A simlar one
bedroomunit that is sone of the other units
I n the buil ding.

ACTI NG CHAI RPERSON ETHERLY:

Ckay.

MR. CONNORS: So the corner bay
woul d be a living room

ACTI NG CHAI RPERSON ETHERLY:

Ckay. So, in essence, to summarize the

| npacts, if you were in a full conpliance
scenario, you, in all Iikelihood, would nove
your trash inside the building. You' d have
sone issues wth--you' d have to resol ve sone
| ssues around the electrical equipnent.

Sonme of the electrical equipnment, if you
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will, probably comng out to the front of
t he buil ding, and you woul d definitely have
a redesign of, at mninmum unit C of the
building as is currently proposed?

MR, CONNORS: That's right.

ACTI NG CHAI RPERSON ETHERLY:
Ckay. Any further questions?

Ms. Sol onbn, cross exam nation
questi ons.

M5. SOLOMON: | don't see this as
a question but this is just a statenent.

ACTI NG CHAI RPERSON ETHERLY:
Well, no statenents at this point, M.
Sol onon.

M5. SOLOVON: Okay. Well, I'm
goi ng to ask a question.

ACTI NG CHAI RPERSON ETHERLY:
Excel | ent.

M5. SOCLOMON:  Fromwhat |'m
heari ng about the C efficiency turning into
a one bedroom is not nore for space for

you. It seens to ne is nore for--is it
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noney, as far as it'll be a one bedroom

I nstead of a efficiency. So it'll be a

bi gger space for you, which wll bring you
bi gger incone, wouldn't it?

ACTI NG CHAI RPERSON ETHERLY: Let
me perhaps rephrase. The econom cs of the
project would be inpacted, if you were to
nove froman efficiency, in a ful
conpl i ance scenario, an efficiency unit C
versus a full one bedroomunit C, would have
an econom c inpact; correct?

MR. CONNORS: Absol utely, and
again, |I'mnot the developer, I'mthe
architect, so I'm speaking for the
devel oper. But it would be an additiona
econom ¢ i npact upon many of the economc
| npacts they've already had with the site in
terns of treating the environnental
concerns, razing the building and dealing
wi th other things that have caused the
buil ding to shrink or be rearranged.

So, yes, it's a further economc
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| npact and of course any sensi bl e devel oper
woul d want to have a bigger, nore marketable
unit for a building.

ACTI NG CHAI RPERSON ETHERLY:
kay. One final cross exam nation question.
Make sure we have that m crophone on.

MR, WASHI NGTON: |1'd like to try
two qui ck ones, and one of themis that
you' re having a condo out there, and your
trash will be outside. You think your
tenants are going to cone outside and pick
up trash in front of ny house that was
created for your building?

O would you think if it was
I nside the building, they'll be nore apt to
be tidy and cl eanly nei ghbors?

MR. CONNORS: | understand the
question that you're raising. | think it's
a difficult one to answer.

MR. WASHI NGTON: These are just
sone of the issues.

MR, CONNORS: No; under st ood.
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MR, WASHI NGTON:  That's a
perti nent question on the trash.

MR, CONNORS: Under st ood.

MR, WASHI NGTON: Because | live
t here.

MR. CONNORS: Yes, sir.

MR, WASHI NGTON: And the trashnen
are neat.

MR, CONNORS: Yes, sir.

MR, WASHI NGTON:  But if the
trash, the ness is nmade in the building,
those tenants are going to clean up in their
building. [|'mnot going to have--they're
not going to cone over to ny yard and pick
up trash in ny hard, and that's ny issue.

You know, for the |ove of noney,
t hat inconveni ence us, just for nore profit
for them We were there first.

ACTI NG CHAI RPERSON ETHERLY:
think it's going to be an argunent that'l
be better suited in your case presentation.

Agai n, | understand the question. | just
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think it's going to be specul ation, at best,
on the part of the Applicant. But the point
Is very well-taken. Wat is the Iikelihood
of perhaps a cleaner, nore efficient trash
operation, if it's all inside of the
bui |l di ng and none of it ever has to see the
out si de, anywhere near 15th and C, in terns
of the exterior, as opposed to how does the
trash get fromthe interior of the building
to the rear trash enclosure, as it's
pr oposed.

It's a valid question to ask. |
t hi nk, at best, though, it's one that's
goi ng to be sonmewhat speculative in terns of
the response. But it's a point that | think
can be hit as you do your case presentation.

Ckay. | want to keep us noving
forward and | think it's appropriate at this
tinme that we nove into any additional case
presentation remarks fromthe Applicant at
this point?

MR. CONNORS: | would like to
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summari ze, and this is just based upon--

ACTI NG CHAI RPERSON ETHERLY:

Well, froma summary standpoint, if you want
to nove into closing, we can hold off on
that until we get through the remai nder of

t he case.

MR. CONNORS: Oh. Yes.

ACTI NG CHAI RPERSON ETHERLY: | f
t hat concl udes your case in chief for the
monent, |'d like to nove us into the Ofice
of Pl anni ng now.

MR. CONNORS: | think so.

ACTI NG CHAI RPERSON ETHERLY: M.
Tur nbul | .

COMM SSI ONER TURNBULL: | j ust
have one question. In |ooking at recreation
space on your project, on the fourth fl oor,
you have a fourth floor nezzanine.

MR. CONNORS: That's right.

COMM SSI ONER TURNBULL: And it
| ooks |like unit D has two hundred and--it's

li ke a 15 by 18 foot square terrace up
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t here?

MR. CONNORS: Private terrace;
yes.

COW SSI ONER TURNBULL:  Ckay.
|"mjust curious. On your plan, it's hard
to tell. Are there other--it looks |ike you
cone up a circular stairs to a little--an
area, and then you go out on to the terrace.

But |I'm confused about the other
area off to the next unit D. How does that-
-what is that other spacer? |Is that
occupi abl e space, or |I'mjust curious, what
we're | ooking at we go up on to the
mezzanine, on to that recreational terrace.

MR. CONNORS: The ot her areas,
|l et's say, open to below, and sone of the
ot her areas too.

COW SSI ONER TURNBULL: Wl |,
open to bel ow shows--yes, | can see that,
which is over the living roomarea. But the
other areas up there which aren't really

I dentified, are they usable space or--
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MR. CONNORS: Those units have
this, not necessarily a doubl e height, but
sone of the areas have these tall cathedral
style ceilings, and in that case, in
particular, unit D, sone of those little
areas, they're storage areas above, about
eight feet high. They really only have the
depth of, say, four and a half feet.
They're storage areas for that unit.

COMM SSI ONER TURNBULL:  Ckay.

MR. CONNORS: It's not occupiable
space. Sone of it is for mechanical
equi pnent .

COMM SSI ONER TURNBULL:  Ckay.
Thank you. The only thing, is there--and
again--so unit D has this--am| right? it's
about 15 by 18 recreational space you're
providing for just that one unit, then?

MR, CONNORS:  Yes.

COMM SSI ONER TURNBULL:  Ckay.
Thank you.

ACTI NG CHAI RPERSON ETHERLY:
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kay. If there's nothing nore from ny
col l eagues, let ne turn it to the Ofice of
Pl anni ng.

MR, WOODS: M. Chairman, the
O fice of Planning continues in support of
the application, since the Zoning Comm ssion
has taken final action to elimnate this
requi renent. The support of the application
IS subject to none of the anenities or
recreation space being reallocated, such
that additional units are created.

The Applicant is providing
exterior terraces, accessible to all the
residents, but which do not neet the m ninum
25 foot dinension requirenent.

M. Chairman, we do understand
t he nei ghborhood's concerns, and al ways
encour age di al ogue between the devel oper and
t he nei ghbor hoods.

However, the Applicant is
requesting relief only fromsection 773, a

requi rement that is being elimnated. Not
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approving this relief would not change the
bul K or size of the otherw se-permtted
structure and the Applicant does not need
relief fromlot occupancy, height, FAR, or
any setback.

That concludes the Ofice of
Pl anni ng testinony.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. Any questions from ny
col | eagues?

M. Mann.

BOARD MEMBER MANN: There's been
a |l ot of discussion about where the trash
encl osure may or may not be, depending on
different scenarios. |If you could | ook at
sheet four of our, what we have | abel ed
nunber six in our application here.

In the upper right-hand corner is
the first floor permt plan with a terrace
of 195 square feet. Wuld that particul ar
terrace of 195 square feet neet any of the

m ni mum di mensi onal requirenents, as
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depi ct ed?

MR WOCDS: For the required
residential recreation space, it would not
meet the 25 foot m ni num di nensi on.

BOARD MEMBER MANN: Ckay. Thank
you very nuch.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. O her questions?

As M. Mann alluded to, we've had
sonme conversation on the trash piece.

Again, the relief that's being sought here
Is a very specific inquiry, but I've
entertai ned sone consi derabl e di scussi on on
the trash piece because, clearly, the
residential rec decision does have sone
ram fications, that because of what's being
done, there are other decisions in place
her e.

So perhaps let ne just kind of
throw this one question out as it relates to
the issue of a trash encl osure.

What OP's experience been with
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the use of trash enclosures on nmulti-unit
buildings? Is it generally a positive one?
Are there aesthetic issues that OP's
encountered, that perhaps are unique to the
I ssue of trash enclosures that are exterior
to the building? It's a fairly open-ended
question; but if you coul d.

MR, LAWBON: [I'mgoing to see if
this mke is working now. It sounds I|ike
It. Thanks. Once again, Joel Lawson from
the O fice of Pl anning.

The issue of trash actually is an
I nteresting one. It has been an interesting
di scussion, and certainly, you know, as a
general rule of thunb, we would support an
offer by the Applicant to nove the trash
inside, if that was feasible. However, the
solution being offered by the Applicant is a
permtted one, under zoning, and again, if
the trash were noved inside, the space that
woul d be left over would not neet, actually,

recreation space requirenents in terns of
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di mensi ons, and, frankly, wouldn't be
particul arly good or functional recreation
space anyways.

W feel that it's kind of a
separate issue fromthe relief that's
specifically being requested. Just a couple
of other notes | would |Iike to nake, though,
not specifically in--you know, notes that
come not specifically fromthis application,
t hough. W have had di scussions, in the
past, over the last few years, w th DDOT,
and with DPW with regards to kind of things
at the back of the property, and that
usually is trash receptacles and the
screening for those trash receptacles, and,
certainly, we would support and encourage
the Applicant, if they're going to have
exterior trash, to adequately screen it.

However, DPW has indicated that
t hey have had problens in the past with
fences or walls or anything being |ocated

right on the property line when the alley is
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only ten feet w de.

Those fences are sonetines prone
to damage, which can be costly to the
Applicant, and also doesn't really help with
the character of the alley, kind of over the
long run, if these structures becone
damaged, and they have reconmmended to us
that screening walls be set back a little
bit fromthe property I|ine.

Whether it's an encl osure,
whether it's a screening wall, that the
Applicant provide a bit of a setback from
the property line, just to mnimze
potential damage to that structure and nmake
sure that the alley continues to | ook and
function orderly.

So we woul d encourage the
Applicant, if they're going to provide
screening around the trash receptacle, to
maybe set that back by, you know, a foot, or
preferably two feet, sonething like that. |

assune that would | eave |ots of space for
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the receptacl es thensel ves and woul d
m ni m ze the chances for damage to the
structure.

So I ong answer to a short
question, but | guess | would say that, in
short, we woul d obviously support noving
t hose receptacles inside. W know of no
regul ation that would require it. W see,

I n our analysis of the application--we don't
see anything that would nake this rise to
the | evel of a condition, that we would

pl ace on approval or denial of this
application, that the trash be noved i nside.

Again, we totally understand the
nei ghbor's concerns and, you know, if |
| i ved next door, | probably would have very
simlar concerns, and we woul d encourage the
Applicant to take these concerns really
seriously. gain, fromthe Ofice of
Pl anni ng standpoi nt, though, we | ook at what
the regul ations are and we can't hel p out

t he neighbor's case, in this case, by saying
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that we think there's a regul ation that
woul d, in any way, require a particular
sol ution, one way or anot her.

ACTI NG CHAI RPERSON ETHERLY:
Ckay, and | appreciate that response. It is
an excellent response that highlights the
chal l enge that we have. To an extent, |'m
not trying to anticipate any of the
guestions that may cone fromthe party in
opposition, but it is a difficult place that
the board finds itself in, because, clearly,
one of your chief concerns is a concern that
doesn't quite hit the issue of the relief
that's bei ng sought here.

But | think the Ofice of
Pl anning's response is a good one in terns
of encouragi ng ongoi ng di scussi on and
del i berati on about how you treat that issue
of screening, of potentially setting back--I
don't want to veer too far into, as was
I ndi cated by the Ofice of Planning, kind of

the challenge of creating a condition around

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

173

that, but | think it's an inportant
response. Simlarly, let nme ask if, in
ternms of the presentation by the Applicant--
again, it's not on the issue of the relief
that's being sought, but with respect to the
| ssue of the trash enclosure, and, in
particul ar, the containers that were
referenced, was there anything that the
O fice of Planning heard wth respect to
possi bl e concerns around the sizing and
quantity of the containers that woul d be
used, if it were an exterior enclosure, as
It's being proposed by the Applicant?

MR, LAWSON: | guess | woul d say
t hat we probably don't have nuch of a
comrent on that. W would |eave that to
Departnent of Public Works. W didn't
recei ve comment from Departnent of Public
Wor ks regardi ng what kind of |evel of
receptacle i s needed.

Frankly, it's in the Applicant's

best interest to provide an appropriate
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nunber and size of receptacles. It doesn't
serve anybody's purpose, least of all their
own tenants, if the trash receptacles being
provi ded are inadequate, and | woul d expect
that if that proved to be the case, the
nei ghbors wll remain vigilant and nake sure
that the district knows that there's a
probl em and that the Applicant needs to
rectify that.

ACTI NG CHAI RPERSON ETHERLY:
kay; excellent. | don't have any further
guestions for the Ofice of Planning at this
time. Not seeing any fromny coll eagues,
"1l turn to the Applicant.

Do you have any cross exam nation
guestions for the Ofice of Planning?

MR. CONNORS: No. Thank you.

ACTI NG CHAI RPERSON ETHERLY:
kay. I'll turn to the party in opposition.
Do you have any cross exam nation questions
for the Ofice of Planning at this tinme?

MR, YOUNG Yes, Conmm ssSi oner.
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My nane, once again, is Mke Young and |
just sinply want to get a clarification. As
far as the Ofice of Planning, there are no
requi rements concerning the trash
receptacles and that's a problemthat deals
wi th Departnent of Public Wrks?

MR, LAWSON: Yes. (ood
afternoon, M. Young. That's basically what
|"'msaying. The zoning regul ations don't
really regul ate whether the trash nust be
I nside or outside. It's nmaybe not a bad
thing for us to take a | ook at but they
currently don't, and, again, we would, you
know, as always, we really recomrend that
the Applicant address this issue
satisfactorily to everybody's concern. But
there's no regul ati ons.

MR. YOUNG Okay. Thank you, M.
Lawson

ACTI NG CHAI RPERSON ETHERLY:
kay. At this tine, | neglected to note at

the top whether or not we have a
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representative from ANC 6B present. Not
seeing a | arge phal anx of peopl e noving
forward to the table, | ampresum ng that we
do not. The record does have at Exhibit No.
20, an ANC 6B report dated February 27,
2007, in which it notes in relevant portion,
"At its reqgqularly and properly-noticed
neeti ng on February 20th, 2007, with a
quorum present, ANC 6B voted four, three,
one to support the above-Applicant's request
for a variance fromthe residenti al
recreation space requirenent.” And that's
the ANC 6B report. [|'mnot aware of any
ot her governnent reports at this tine.

The O fice of Planning referenced
It very, very quickly. You' re not aware of
any conmment, at all, at this point, from
DDOT, on the particular issue of the alley
and any of the treatnent to the rear of the
property; correct?

MR, WOODS: No, M. Chairman.

ACTI NG CHAI RPERSON ETHERLY:
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Ckay. | think that concludes it as it
relates to any governnent reports that we
may have. | will now turn to any persons or
parties in support of the application who
may be present.

[ No response]

ACTI NG CHAI RPERSON ETHERLY:  Not
seeing any, it is now appropriate to turn to
the party in opposition for a presentation
of their case. At this time, | turn it over
to you.

MR, WASHI NGTON:  Thank you for
listening to ne today. | don't think ny
concerns are concerns, at |east of the
devel oper, has no concerns about what ny
feelings are on themcreating a ness in ny
nei ghbor hood. We've talked to them a couple
tinmes, tried to schedule neetings wth them
to try to cone to a happy nedi um

Qur little neighborhood, you
know, been there for 20, 30 years, in sone

cases. Price has ball ooned astronom cally.
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Now we are being bullied by people with
noney to infringe on our rights, not because
we created the situation. It's just six
I nches here, property line there was
changed, probably many tines, when these
pl aces were built. Zoning change, Iike
ot her issues, building codes in this city.

| want the board to think about
this. Each and every one of you have a
home. There's no way that one Supercan is
sufficient for even you, you and your w fe.
You know. What's his interpretation, the
builder's interpretation of a Supercan, |
have no idea, but that's what D.C cal
t hei rs--a Supercan.

They have recycl ed, and they have
a trash receptacle. There's no way that two
Supercans for, | nean cans for recycled, and
Six is going to be sufficient for a eight
unit building. Pretty much going to be
yuppi es. Wierever they're shopping, there's

goi ng to be shopping trash from buyi ng
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Nei man Marcus, or expensive tastes, food,
that creates trash. There's no way. This
has been the consensus of this neighborhood.
The "transcendi ants" cone and the people who
are there clean up their ness. There's no
way possible that any of you on this panel,
or at these tables, can sit back and say

t hese peopl e who are about to pay 400- to
$500, 000 for these nmatchboxes that they're
bui |l di ng are going to cone outside and pick
up trash that's created because, for one,
they're not going to get enough, and then
two, when they get enough, it's going to be
I nfringing on that alley.

There's no way--it's a snall
alley, and | invite the board to, you know,
even before you nake your decision, you cone
out and | ook and see if what they say, and
what you see is the truth. Because it's
not. That lot--you | ook at their dwelling,
It looks like a glorious lot that's, you

know, going to be decked with cathedra
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ceilings and lofts. This is a single-famly
dwelling that they're trying to nake
mllions out of, which is |udicrous, and
totally an infringenment on the comunity.

For the | ove of noney. For the
| ove of noney. That's what we do. They say
these fields that he says outside a their
house. Do you know? That's a public school
field. It's |ocked off to the public
because sone person, wth noney, cones and
say they're going to keep up the field, and
keep it nice for people not in the
community. These people live by the
Capitol, on Third Street, and they |ock the
field out for the comunity and the kids sit
on there and watch them the elitists play
baseball and their soccer and flag football
where those kids who've been living in that
nei ghbor hood don't even have--no | onger have
access to this field.

The new peopl e, whether they be

devel opers, or people who live up on Capitol
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Hill, take advantage of that nei ghborhood
because they paid nore. |It's not our fault,
and we should not be subjected to their
elitist belief of we going do what we want
because that's our right and that's what we
pai d.

It sounds |ike the Boston Tea
Party to nme. You know. Throw your tea in
the water and don't pay no taxes. Right
now, we, we--the D.C resident get punished
because this is where the noney's at now.
This is where the property value is off the
Richter scale. |If | didn't buy ny house 11
years ago, | couldn't live in it now, for
these guys to cone in and tell ne what
they' re going do, and once that project is
finished, not none of you guys going to be
there to help nme correct this injustice that
w il be portrayed on ne by letting them get
away wth what they initially agreed to, and
now because they want nore noney, and see

that it's not as great a profit as they
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t hought, but they're going mlk it for every
square inch, to the community as expense,
with the help of the parties involved. It
Is not fair, and | hope you oppose that
request that they're nmaking to elimnate

t hat space, because that's what they asked
for.

That's what they was required
then. Now they're trying to beat, get out
of it, because now they want nore noney.
It's not fair. And if this was your
nei ghbor hood, you guys woul d be just as
adamant and conpassi onate about being
"shafted" |like we are. You know, we can't
do nothing about it. W can't tear--M.
Sol onon can't tear down her house, and now
go six foot out because now they said they
can go six foot out, and that's what they
goi ng do because that's ours. That's the
nost selfish thing that | ever heard of.

You know, that's what no respect

or regard of their community, and they say
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they are. But that's what they going do.
Vote no. That's it.

ACTI NG CHAI RPERSON ETHERLY:
kay. M. Young. Ms. Sol onon?

M5. SOLOMON: |I'ma | ot nervous;
okay?

ACTI NG CHAI RPERSON ETHERLY: Take
your tinme; take your tine.

M5. SOLOMON: | was listening to
hi m and he was saying that the way to build
this building was to give ne light in the
back. He said that; right? Then he said
his building, his apartnment, or whatever, C
whatever Cis, is going to be too snmall and
t hese peopl e can see out, and whatever,
whatever. |'mnot going to be able to see
out .

You know, those buil dings been
there before any of us in this room ever
came on this Earth. Since | noved there,
|'ve been able to sit on ny front porch and

remnisce with the neighbors, | ook down the
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street, | ook here and there. There's no
need to sit on ny front porch anynore. Wy?
You know, once they're building this up,
they're going to have to cone on ny
property, on ny porch, in order to paint or
what ever they got to do to the side of the
bui | di ng.

| don't want them on ny property,
but when I'mat work, | don't have a choi ce,
do I'? You know, it's so unfair for what
they're trying to do to--well, not what
they're trying to do to ne--for what you al
are giving thempermssion to do. That's
not fair. | don't have the noney, and |
woul dn't even do, infringe on ny neighbor,
to say that I'mgoing to push it out where
they're bl ocking ne, so | can have the
sunlight that | used to have. That's
unfair.

You know, not because the |aw
says so you nust go ahead and do it, for the

| ove of noney. That's unfair. You know,
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|"ve talked to this guy as a friend. |'ve
shook hi s hand, and because of what | was
see being done, if I didn't recognize what
was being done to ne, it would go up in ny
face and | wouldn't even know what was
happening to ne, for ne to even have a
chance to cry out to people.

|'ve been down to North Capitol
Street, many tines, | nmade many phone calls,
and nobody have ever called nme back.

You know? |'ve called the Ofice
of the Attorney General, and they said they
were going to call back in 24 hours. |
still have not heard from anybody there.

That's unfair. You know? |It's
just nme and a sister. W're struggling, we
work every day |ike everybody else. | can't
afford to buy a house that's 400- or
$600, 000. You know, if | sell that house,
what am | going to do with the noney that
they give ne to buy a house that--how aml

going to afford to pay for that?
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Because it's going to be
finished. You know, it's unfair, what
they're trying to do--well, what they're
doing to ne, anyway. You know, |'ve had a
call fromone a the owners that said he was
going to cone see ne and talk to ne about
what we can do.

He and the builder cane. The
owner never showed up. | got a call from
the owner, said he's going out of town, he's
going to call ne when he cones back. | have
not heard fromhimyet. You know, it's
unfair; it's really unfair. You know,
every, every--that build--everything on that
Is a straight line, it's a straight |ine,
and that's what he said he was going to do,
or that's what they said they were going to
do; you know?

And they're supposed to be so
experienced at what they're doing, or the
archi tect experience, whatever they were

bui | ding. They shoul d have known what the
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property was going to provide for them when
they started diggi ng and when they saw it.
You know, and it's people Iike himand I
that give thema opportunity to even buy
that property, because we fought and fought
for what was going to be there. You know?

W didn't come--this was a
struggl e on that block. You know. M/ house
has been hit by bullets. M kids have had
to junp on the floor every night when we
used to hear these bullets com ng. W have
been to different neetings where we had--we
were the ones that closed that corner store.
You know, we go to bed at night and we hear
bang and banging at the corner store at
ni ght to open up place, and when they open
up the door for those people to cone to buy
stuff. It's unfair, what they're try--what
they're doing. You know? 1It's not right.
It's not right.

|'ve been conpl aining to, on

North Capitol Street, the route to conpl ain.
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|'"ve called every day. Nobody have call ed
me back. They haven't even acknow edged

that they got a conplaint, a witten

conplaint fromne. You know? | nean, |'ma
person, | pay taxes just |ike everybody
else. | do. You know? | want to cone hone

and | don't want to be bl ocked out by a big
wal | over ny door. You know? He don't, he
don't want his people, his tenants to do--to
not see out their window. He said that.

Wiy woul dn't | want to see?
don't want to see out ny window? | can't
stand at ny front door and | ook down the
street? Once the wall is there, | can't any
mor e.

That's all | gotta say.

ACTI NG CHAI RPERSON ETHERLY:
Thank you very nuch, M. Sol onon.

M. Young.

MR, YOUNG Thank you, M ke,
t hank you, Jennifer, thank you,

Comm ssi oner, thank you, panel, for
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listening to us this norning.

We have grave concerns, and we
know that you are only limted to what's
before you today. But we deeply appreciate
you listening to our concerns. |It's like
the David and the Goliath story. That's how
we feel. Qur ANC rep did not show W'l
talk to himlater.

But our concerns are very sinple.
You' ve heard from M ke and you' ve heard from
Jennifer, the trials and tribul ations that
we went through to get to this point. By
all neans, we won't give up, because we
feel, in neighbors and nei ghborhoods, we
feel a negative and positive, we try to help
themif they will be wlling to try to help
us.

Today, we're here very sinply as
you said, M. Comm ssioner, to talk about
t he vari ances, about the recreation. For
the variance fromthe residential recreation

space requirenents under section 773 to
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build an eight unit residential condom nium
building in CG2-A district, at prem ses 284
15th Street, S.E, on Square 1073, Lot 803.

And we've heard from both the
opponent and--we've heard fromthe other
side, and we've conme to the conclusion that
this is a very poor plan fromsurvey to
t oday.

There were trash problens from
the day that they planned it. W have rats
and roaches running throughout our entire
city. For an architect and a planner to sit
down and not even consider that, we find
t hat appal li ng.

The electrical project that
they' re tal ki ng about, where they can put
the trash inside, in that building, and even
t hough we don't know whether they're
requi red by Public Wrks. W have projects
in this city that have the electrical boxes
outside. So what nmakes them so uni que, that

they can't put them outside?
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We have hi gh-cost condom ni uns
t hat have eight, nine, ten brown electrical
boxes outside. Wat makes themthe
exception? And as | heard fromthe Ofice
of Pl anning, sonething has to be done if it
shoul d go outsi de.

We know that there's going to be
a problemwth the trash and the pickup, and
we know there's going to be a problemwth
the rats and the roaches, because we |ive
there. W know that this recreational space
that we want themto be held accountabl e
for, which is why we're here today, it's
sinply a nove that we feel is for themto
make nore noney, to wi den the space and al
t he ot her things.

But they've been allowed to get
away wth a lotta things that weren't
brought up in here today. The other
projects that are on our block. The
property line, which you all can't do

anyt hi ng about at this particular nonment.
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The deep-rooted negativity that's
being put on us fromthem They tell us one
thing. They do another. W have to take
of f our jobs and cone down here and sit and
talk to you peopl e.

There's a host of other fol ks who
may feel the sane way we feel and they're
not here today to be represented. But |
want you to know, each and every one of you,
| want you to understand that if you
continue to allow themto do whatever, it's
not going to get any better.

And | understand what has to
happen within the law. But today, we're
standing for the little man. W don't want
themto be given anything outside of what
they were given; nothing. Because he said,
in his own words, we're going to build to
the property line, no matter what. No
consi deration. No understanding. No
t hought about any of the people that stood

90 years to keep that property line where it
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was. And then they wait and they use ploys,
until things are taken off the record and
noved. We understand that. But it doesn't
feel good to the people in that
nei ghbor hood.

So we're here today, asking,
cause that's all we can do, that the
vari ances stay as it is, don't nmake any
changes, let the little man win one. Make
‘em put the trash inside, if you can. And
truly understand that we're about the
nei ghbor hood of Washington, D.C. |I'ma
native Washi ngtoni an, born and raised in
this city, been here all ny life. And I
expect sone change, because now |'mon the
good side of society. Al ways have been. So
| ask you to |l ook at that variance and speak
on behal f of the little man.

Thank you, again, M. Chairnan,
t hank you again, commttee nenbers, and |'|
cl ose.

ACTI NG CHAI RPERSON ETHERLY:
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kay. Thank each of you for your testinony
and your tine. Any cross exam nation
questions fromny board col | eagues?

[ No response]

ACTI NG CHAI RPERSON ETHERLY:  Any
cross exam nation fromthe Applicant?

MR. CONNORS: No cross
exam nati on; no.

ACTI NG CHAI RPERSON ETHERLY:
kay. | think at this point it's
appropriate to nove to your closing renarks.

MR, CONNORS: Sure. A sinple
sunmary from our perspective here, as
architect and client. Again, we're here to
seek the reduction to recreation space.
This was the suggested path or approach that
we were told to take by the DCRA when we
filed for the permt.

And, unfortunately, | do agree
W th nmuch of what's been said about the
process of D.C. | really do wish there was

a better process for streanlining how a
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bui l ding gets built in D.C., but the truth
of the matter is we were in a 10 nonth
process. There's a different permt from DC
WASA, there's a different permt from
Departnment of Health, from Public Space,
fromthe Buil ding Departnent, and others.
And unfortunately, they don't coordinate at
all, they don't talk to each other, and a

| ot of these driving forces in this building
desi gn have been very difficult to succeed
the full package.

And again, it was ny convincing
the owner, early on, way back when, in about
2004, where | suggested, you know, try to
limt the height of the building, make a
four story building, not a five story
building. Don't do a roof terrace; don't do
a penthouse. Mnimze the scale of the
building and we will fit the required
recreation space upon the site.

That being said, it didn't work

out. It was at the last hour of the permt
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process, that we were told we fell short,
even though we were told earlier on, in the
begi nning, that we conplied wth other
things. | don't know why we were told, not
told at that tine.

And agai n, the text anendnent, in
January, reinforces this notion, where
specifically for a small building in this
case, to have to provide 20 percent, which
I's 1500 square feet, that's roughly the size
of two of the units in this building, for
common gathering, is fairly ridiculous in
this day and age.

From what | understand recreation
space was designed in the zoning |laws from
the whole K Street corridor fiasco back in
the '50s and ' 70s, or whenever that was.

Bui |l di ngs that were built as
boxes, with no insight into howto
I ncor porate people outside the building, and
they had to require these, you know, gyns

for their enployees, and things |ike that.
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It really doesn't have to do with
condom ni um devel opnent that has been
prevalent in the last 20 years. So the
client has asked ne to cone forward and
follow their wshes, and to make this
request, that after all they've been through
in terns of cleaning up the site, building,
or, you know, razing the existing building
and then providing the new buil ding, that
elimnating this recreation space woul d
create a better use for their future
t enants.

And | do think sone of the
comments, and specifically about trash, are
rel evant, especially if it is provided
outside, that it's set back fromthe alley.
| think that makes a |l ot of sense. | don't
think the client would want their walls to
be damaged. Maybe even set it back two feet
and put a bollard, so that not only it's set
back but the walls wouldn't get damaged. |t

makes sense.
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But, really, that's all | can say
at this point. And | don't knowif the
client wants to, or the client's
representative wants to nmake one further
statenent. | don't know.

MR, CUSHVAN: | don't really have
anything to add to Dennis's comentary about
what we're trying to acconplish here, but |
do want to--maybe it was nore appropriate in
the | ast cross exam nation, although |I'm not
trying to cross-exam ne anybody. But | just
want to say that, you know, I'ma
representative of the devel oper, and | nean,
|'ve made every effort | could to
communi cate with the community, these three
I ndi vidual s as well as nmany ot her people.

You know, | really truly believe
that we're trying to do sonething positive
and not negative, and to hear the negative
venom and sone of the things |'ve heard
today are news to ne and--anyway, |'d be

happy to continue to communicate with the
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nei ghbors and do everything | can to nmake
this a positive developnent, and | think a
| ot of things that they've dealt with over
the | ast years, and the change that's
happening is good. | understand that there
are sone issues that, you know, we can't
overcone, but, you know, in ny good faith as
a nmenber of the community and al so a nmanager
for this devel opnent, |'m happy to conti nue
to di al ogue, and commruni cati on, and, you
know, hopefully we can sit down and have
civilized conversations in the future, and
that's it. Thanks.

ACTI NG CHAI RPERSON ETHERLY:
kay. | think it's appropriate that we set
this application for decision at our next
public neeting. | would suggest that we
| ook to our May 1st public neeting date,
whi ch woul d of course be on a Tuesday.

| don't think there's any
addi tional information that we need in the

record, unless ny colleagues are in need of
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additional information. | think the record
Is full on this particular case.

COW SSI ONER TURNBULL: M.
Chair, whenever you're finished, | didn't
mean to interrupt you, but | just had a
question or two, when you're finished, to
ask the Applicant.

ACTI NG CHAI RPERSON ETHERLY:
kay. |'Il note, just for the benefit of
the Applicant, and for the party in
opposition, typically, the board' s public
deci sion neetings are on the first Tuesday
of every nonth, which would normally be
April the 3rd.

As you've heard a little bit of
the discussion, there is anticipated action
on the part of the Zoning Conm ssion that
coul d conceivably inpact the relief, the
provi sion under which this case is com ng
f orwar d.

| am suggesting that we push our

deci sion back until My to allow for an
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opportunity for that action to take its
course. It may or may not happen. This
board will still nove forward, in either
event, at its May 1st neeting. There wll
not be an opportunity for additional public
comment but you are wel cone to either tune
in via our Web site or cone down here to
listen to the deliberation, directly. But
t hat woul d be ny suggesti on.

M. Turnbul .

COMM SSI ONER TURNBULL:  Thank
you, M. Chair. | just had a question for
the Applicant. On your drawi ngs, in the
first, your title sheet, zero, there is a
rendering of the project, |ooking fromthe
corner down, which does show the building
lining up with the building and M.

Sol onon's porch projecting out. Your
origi nal design.

Did you originally have a design
that would fit that, then?

MR. CONNORS: Again, | apol ogize

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

202

for the confusion here, and you have to take
I nto account that | submtted this package
very quickly, after permt, in Qctober,

prior to going to the ANC. That i mage,
which is not here before you today, it's a
conceptual inmage, a design that was done in
2004, prior to any of the work |I did towards
further devel opnent of the site.

The buil di ng, our building design
has never really changed. It's always been
on the property |ine.

The information about the
nei ghboring properties becane nore clear as
further surveys were devel oped, and | agree,
it's an unusual condition.

When | first went out as an
architect, back in 2004, and |I took sone
measurenents--there's no way | can go out by
nysel f and neasure a 90 foot lot that's
fenced off, with, you know, a building being
denol i shed. | took sone key di nensions, one

of which is | nmeasured their porch. | had
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no i dea where the property line was at that
poi nt .

Under DCVR Title 12, which is the
bui | di ng suppl enental code, it describes the
regul ati ons for porch projections in the
city.

The maxi num porch projection
allowed is six feet. | wongfully assuned
that tinme in 2004, that hey, their porches
are six feet. Mst likely, they're
conplying--as |'ve seen all over D.C., their
bui | ding faces on the property |line and
their porches are on public space.

Wiy the devel opers, in the early
1900's, built these houses this way, |
honestly have no idea. There are conditions
right across the street, which are
different, and shown on the picture of 15th
Street, looking up the street. There are
some houses that have porches.

Those porches are eight feet

deep, and six feet of that porch is in

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

204

public space and two feet is on their
property. That's the nore typical condition
in D.C and--

COW SSI ONER TURNBULL: Well, |et
me just ask a theoretical design question,
and given the request that you're | ooking
for, for recreational space, the 695 square
feet that you have in that terrace at the
back site, not edged in stone, if that were
| ess and the design accommodated |ining up,
woul d that inpact you, to any extent, from
t he standpoint that that space in the back
IS just--again, it's a bonus that you're

giving and you nmade that shift. What would

t hat do?

| nmean, |'ml ooking--

MR, CONNORS: Right.

COW SSI ONER TURNBULL:  You had a
made a statenent earlier, willing to work

and be a proactive neighbor.
MR. CONNORS: |If the whole

buil di ng were--if the whole building on that
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side were to shift back six feet, to |line up
w th the neighboring structures, our core

el ements, the stairs that go down into the
garage, would be out into the parking areas,
into the drive aisle and the access to the
bui | di ng, bel ow grade. W would not be able
to accommodate the full four parking spaces,
not be able to accomodate eight units.

And we've al ready done sone
pretty substantial structural design to, in
fact, cantilever sonme of that portion of the
bui |l di ng above the parking area. it's very
conplicated, with steel, and so forth.

If we were to push that back, al
the core elenents of the building would be
conpl etely reversed.

COW SSI ONER TURNBULL: Wl |,
guess | question that in that if--1'm
| ooking at the stair el enment, goes back--
basically, you've got a space to be
determ ned by the owner, which was origina

recreation space, which is now a question.
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Pushi ng that stairs back just six
feet nmeans it just opens up into the center

of the space rather than being at the far

end.

So I'mjust curious, how nuch--it
woul dn't i npact parking, at all, that stairs
comng down. [|I'mjust throwng this out as
an idea, as a concept. | don't know if

you've studied it or |ooked at it. But just
| ooking at trying to be proactive with the
nei ghbor and try to get a solution that
woul d be a win-win for everybody.

|"mjust curious. | don't see
that reaction or that happening right now.

MR. CONNORS: Also i can further
say that this concern fromthe nei ghbors was
first--first becanme aware to ne at the ANC
meeti ng, which was in--do you recall?

MR CUSHVAN. February. O no;
first week of March.

MR. CONNORS: First week of

March. Now M. Young, M. Solonon, M.
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Washi ngton, were very respectful of ne, at
that tine, in that neeting, and we discussed
It and | explained the situation. A couple
of the ANC nenbers were not. They cane to
the nmeeting wth such extrene energy, and
how -you know, telling ne, as a--and |I'm"an
awf ul person" for not making peopl e aware of
this, and, you know, that |'mbuilding--1'"m
not building, I'mthe architect--but that

"' m bui | di ng over "our property |line" and
doing things illegally.

No. |'ve taken great efforts to
do everything |l egal according to this
design. But, you know, if | had known, if
t hat energy had not been bottled up, and if
t hat had been known to ne prior to the
neeting, and during the permtting process,
maybe t hings coul d have been redesi gned, or
whatever. But at this point intinme it's
very--it'd be so conplicated to change the
structure of the building and we've already

done, we've al ready changed the structure of
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the building a couple tines with sone ot her
| ssue that canme up on the site.

So for the owner to do that, |
think it would be a great inpact.

ACTI NG CHAI RPERSON ETHERLY:
Here's where |'d perhaps |ike to suggest
that we leave that. M. Turnbull has raised
what is a very good point, as have you, the
Applicant, in terns of what you' ve done to
get to this place where we are.

| want to be sensitive to the
fact that we're nearing our advertised 1:00
o' clock start time for our afternoon
sessi on.

May 1st is our decision neeting.
Don't take any of our coments to suggest
that it is this board' s sense that you go
and do sonething different.

| don't want anyone to think that
we're already at a decision point, because
we're not. | think the record is full

However, that being said, there is, with the
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addi tional tinme, opportunity, even if it's
just for further dial ogue. Watever that
di alogue may be. 1'mgoing to close it off
here, Ms. Solonon, but | want to be very
clear as | say this.

Clearly--and I'Il use the
architect's term-clearly, there's a | ot of
energy around this application, around
what's happening, not only in this
communi ty, which | am sonmewhat famliar
with, not living--1 live on the other side
of Pennsyl vania Avenue. | |ive near the
Pot omac Gardens side of Pennsylvani a Avenue.
But I'mfamliar with the area.

The pressures and the tensions
t hat we've touched upon here are not unusual
I n many other parts of the city where we see
t he change, where we see the dynam c process
of new residents and new devel opnent vyi ng
for a lot of the sanme space that's occupied
by properties that have been there for 50,

60, 70 years, and for residents who' ve been
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there just as |ong.

Otentinmes, personally, we nmay
have a desire to see a different outcone,
but those personal desires, oftentines, have
to stop right at the doorstep when we wal k
in this room because the zoning regul ati ons
di ctate how we assess certain decisions, how
we assess these projects.

That is not to say that what you
three are confronted wth, and what the rest
of your neighbors are confronted with, is
any less inportant. W heard the passion
that you spoke with Ms. Sol onon, that you
spoke with M. Wshi ngton and M. Young.

| know t hat you understand the
limtations that we are subject to here.

You' ve heard the Ofice of
Planning illum nate sone of those. You' ve
heard nme nention sone of those. Al | can
say, as we w nd up our proceeding here is,

If there is an opportunity for additional

di scussi on and di al ogue, at |east to reopen
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and reestablish some communi cati on channel s,
try to take advantage of it. It may be the
case, at the end of the day, for the three
of you, and for your neighbors, that the
Applicant, the devel oper, can't do any nore
than what's al ready been done.

And that may | eave a very
difficult taste to deal with. Again, not
I ndi cati ng where this board is going to be
in terns of its decision, cone May 1st. But
If there's an opportunity for additional
di scussi on and di al ogue, take advantage of
It and see what happens, if only to, shall
we say, strengthen and rebuild sone of the
communi ty connections that hopefully, should
this project go forward, reestablish sone of
those community connections that hopefully
you'll have with those new nei ghbors.

But | knowit's not easy. Al we
can say is thank you for the tinme that
you' ve taken. You said it, M. Young.

You're mssing work time. W' re volunteers
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as well but we probably had sone nice
conversations with our enpl oyers about being
here, and we know it's difficult for you to
take the tinme to cone and spend the entire
norni ng, now into the afternoon, to say your
piece. But all | can say is thank you for
that tine.

This board is going to deliberate
fully, on the record.

W' ve tal ked about trash. W' ve
t al ked about enclosures. OP has nade sone
observations about that. The Applicant has
stated, and will initial sone portions to
| ook at sone of those issues.

| think that's the best that we
can do and acconplish today, but your
testinony and your presentations have been
very helpful in ternms of filling out this
record. That's what this process is all
about .

Wth that, | would like--

COMW SSI ONER TURNBULL: M.
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Chair, | don't nean to add on to this, but

I n your comments about opportunities and a
W n-win situation, there was just one other
item is that the electrical room | ooks
rather large for nine neters, and ny one

t hought is you have got a door going to the
basenent down there, which | don't know if
that's the access for reading the neters or
not, or just an exit.

But one thought is why coul dn't
that roombe divided in a third for--1 nean,
I f you' ve got just a bank of nine neters,
and two-thirds, the other two-thirds be for
the trash pickup? |'mjust throw ng that
out as an option. That |ooks like it's--
froma space standpoint. But | nean |'m
j ust - -

ACTI NG CHAI RPERSON ETHERLY: And
what | would say is--

MR CONNORS: I'Ill answer, just
qui ckl y- -

ACTI NG CHAI RPERSON ETHERLY: No
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need to answer.

MR. CONNORS: On, okay.

ACTI NG CHAI RPERSON ETHERLY:  But
just, you know, where there may be
opportunities to think, you know, and I
think I'mhearing very clearly fromyou
that, hey, if it's not there, it's not
there. You know. M. Turnbull, the spirit
of his suggestions | think is well-taken, in
that it may be at the end of the day,
there's nothing nore that can be done here.

| think that's probably the best
pl ace, where we are right now. | nean, |'l
I nvite sonme guidance fromny coll eagues in
terns of whether we want to keep the record
open for additional submttals, but at this
point, | don't want to necessarily create an
expectation on the part of the opponents
that sonething's going to cone forward,
because it nay be the case that the
Appl i cant, again, has done all that the

Appl i cant can do.
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s it appropriate? Can this
board keep the record open on a very limted
basis for any changes that, while they may
not necessarily go to the relief that's
bei ng sought, 1'1l perhaps, you know, | ook
to Ms. dazer or any other staff nenbers.
| f the underlying relief is not being
changed, in any material way, but there are
nodi fi cati ons to address sone of the other
| ssues that have been raised during the
course of this hearing can the record be
kept open for any submttals to that extent?

Ms. dazer? M. My? Anyone?

M5. GLAZERT M. Chair, | think
It would be appropriate to | eave the record
open on a limted basis to allow for any
revi sed plan.

ACTI NG CHAI RPERSON ETHERLY:
kay. |I'mconfortable doing that. Again,
want to be very clear for the Applicant,
that that is not this board's indirect way

of saying go change sonmething. | am
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hearing, very clearly, in one sense, that
you' ve whittled and you've cut and you
carved to a pretty significant extent.

SSmlarly, I don't want to
suggest or set up the expectation on the
part of our parties in opposition that
you're going to see sonmething new. You may
very well not. But in the spirit of what |
think is a very good spirit and positive
spirit, I'mnore than confortable to keep
the record open on a limted basis, if there
shoul d be any changes that are nade by the
Applicant and you wish to submt those, the
record shall be kept open to do that.

| would say for the purposes of
our decision neeting, then, that would
probably necessitate us looking at a little
bit of a schedule, so we provide sone
guidance. So I'll look to Ms. Bailey and
M. My, and staff, for sone gui dance on,
agai n, should there be additiona

submttals, when would we need to have those
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in by, in order to be before the board?

And of course any additional
submttals would have to be nade avail abl e
to the parties in opposition.

So you'd have to serve the
parties in opposition. You'd also have to
serve the ANC of course. It could be the
case that, let's say, sone additiona
subm ttals are nade.

In all |ikelihood, that could
have an i npact on whether or not the board
acts in May or not.

Again, | don't want the Applicant
to think that you' ve got to do sonething. |
don't want our parties in opposition to
think that we're in agreenent that they have
to do sonet hi ng.

But in the spirit of taking one
final | ook at whether or not there are
changes that can be nade to reach a w n-w n,
as M. Turnbull said, I"'mwlling to keep

the record open.
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Soif we were to keep the record
open on a limted basis, what would be our
tinmeline for subm ssion?

Ms. Bail ey.

MS. BAILEY: M. Chairman, |
woul d suggest April 16th, the Applicant can
file any docunents in the record, and then
the parties, or the party, would have a week
to give a response, and that would be April
23rd.

So that's April 16th for the
subm ssi on, possible subm ssion, and then
April 23rd for possible response.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. Everyone understand that? So if
there are any additional submttals fromthe
Appl i cant, they would need to be here, into
the office, by April 16th. They woul d need
to be served on the party in opposition, ANC
as well. It would I think be very prudent,
of course, to nmake sure that OP is aware of

any additional submttals.
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The parties in opposition, you
woul d then have a week to review those
docunents, and respond, if you so choose, to
the board by April 23rd. And at this point
the board would still be scheduled for a May
1st deci sion.

But if there are significant and
mat eri al changes, we woul d probably need to
have a di al ogue as to whether or not we
woul d still nove forward.

BOARD MEMBER MANN: M. Chai r man.

ACTI NG CHAI RPERSON ETHERLY:

Thank you very nuch for noting that.

BOARD MEMBER MANN: Wil e there's
a pause, | was just rem nded that April 16th
I s Emanci pati on Day.

ACTI NG CHAI RPERSON ETHERLY:

Thank you very nuch for that rem nder. One
of my col |l eagues was just highlighting that.
April 16th is a holiday here, in the
District of Colunbia, a very inportant

hol i day, Emanci pati on Day, which neans that
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our offices will be closed.

MS. BAI LEY: I'msorry, M.
Chai r man.

ACTI NG CHAI RPERSON ETHERLY:
That's okay, Ms. Bail ey.

M5. BAILEY: The 17th is the next
day, so--

ACTI NG CHAI RPERSON ETHERLY:  So
the submttal date would be April the 17th.
That woul d be the next day. Wuld that then
al so adjust us to April 24th for the
responses due, Ms. Bailey? Wuld you
recomend t hat ?

M5. BAILEY: | would stay with
the 23rd, unless the parties in opposition
have a problem It's just a day off.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. So if there are additional submttals
the party in opposition, we would still like
you to respond by April 23rd, reason being
that gives this office enough tine to

package up your response and get it to us
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for our review prior to the hearing that
foll ow ng week. So any new submttals woul d
cone into the office on April the 17th, and
then your responses, if any, would be due
back into this office on April the 23rd.

Any questions about that
tineline? Sir, if you could turn your
m crophone on, M. Young. Thank you, sir.

MR, YOUNG  Sorry, M. Chairman.
| apologize to the conmttee. The May 1st
date, is it the same tine, 9:307?

ACTI NG CHAI RPERSON ETHERLY:  That
woul d be the sane tine. It would be part of
a regul ar public neeting agenda. | wouldn't
be able to give you firm gui dance on exactly
when the case would cone up but it would be
schedul ed for decision that norning. Ckay?

MR, YOUNG Al right. Thank you
very nmuch.

ACTI NG CHAI RPERSON ETHERLY: W th
t hat being said, thank you, everyone, for

your patience. Thank you to ny coll eagues,
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O fice of Pl anning.

W're at 1:05. Before we
adjourn, you're all fine, you're good to go.
Thank you. Thank you all very nuch.

Let ne give sone guidance to
those that are arriving in the roomfor our
1: 00 o' clock session. As you can see we are
now j ust concl udi ng our norning session,
whi ch is not an unusual feat for us.

l"d i ke to reconvene the board
at 1:30. 1'd like to take a very short
qui ck lunch recess, just to get ny
col | eagues sone sustenance, so we're not all
bar ki ng too loudly at you, in about 30
mnutes, and I'd like to reconvene at 1:30
for our afternoon session.

Ms. Bailey, is there any other
business in front of us for the norning
sessi on?

M5. BAILEY: M. Chairman, | want
to welcome M. Douglas Wods fromthe Ofice

of Planning. He's a new enpl oyee. So
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wel cone.

ACTI NG CHAI RPERSON ETHERLY:

Wl cone, M. Wods. W picked a couple a
good cases to break you in on and thank you
for holding up well under the onslaught. So
wel cone.

MR, WOODS: Thank you.

ACTI NG CHAI RPERSON ETHERLY:  Not
havi ng any further business before the board
this norning, that concludes our norning
session. We will reconvene at 1:30. Thank
you.

[ Wher eupon, a | uncheon recess was

taken from1:07 p.m to 1:30 p.m]
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AFTERNOON SESSI ON

[1:43 p.m]]

ACTI NG CHAI RPERSON ETHERLY: Good
afternoon, | adies and gentlenen. we're
going to pull our afternoon hearing to
order. Thank you all very nuch for your
pati ence. As a nunber of you noted and saw,
the board had a very long and full agenda in
the nmorning. | cajoled ny colleagues to eat
very qui ckly and expeditiously, so we could
get back out here and get right into our
af t er noon.

Noti ces regardi ng our agenda are
posted at the door, at or near the door as
you cane in. So you'll see that we have two
cases that are on our agenda for this
af t er noon.

|"mgoing to read through our
traditional introduction and then I'Il have
specific introductory remarks for the
appeal, which will be our second case in the

afternoon. M nane is Curtis Etherly. | am
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sitting in an unusual seat today, for those
of you who are reqgqular practitioners and
observers of the Board of Zoning Adjustnent,
and that is due to two of our coll eagues
bei ng out due to conpeting comnmtnents, one
out of the country, and we w sh her safe
travels as she returns to us, Ruth Ann
MIler, and one who is currently engaged in
activities before the D.C. Council, in the
formof our Chairperson, M. Giffis, and we
wish himall the best in his endeavors.

| am however, ably joined today
by nmy col |l eagues, M. Mann, representing the
Nat i onal Capitol Planning Comm ssion and M.
Turnbul |, representing the Zoning
Conmmi ssi on.

We're al so joined up here on the
dais by differing staff nenbers who wll be
W th us throughout the day and of course a
representative fromthe O fice of Planning
who we will allude to as we nove through our

docket this afternoon, but we'll be assisted
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by Ms. Bailey, who's seated at the far end
of the dais, Ms. dazer with the Ofice of
Attorney General, and we'll have ot her
Zoning Ofice staff nenbers joining us.

Copi es of today's hearing agenda
are available to you and are |l ocated to ny
left in the wall bin near the door. Please
be aware that this proceeding is being
recorded by a court reporter and is al so
Webcast |ive.

Accordi ngly, we nust ask you
refrain fromany disruptive noises or
actions in the hearing room \Wen
presenting information to the board, please
turn on and speak into the m crophones that
are placed at the table in front of you,
first stating your nanme and hone address for
t he record.

When you' re finished speaking,
pl ease turn off your m crophone, so that
your m crophone is no |onger picking up

sound or background noise. All persons
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planning to testify, either in favor or in
opposition, are to fill out two, count them
two witness cards.

Those cards are | ocated on ny
| eft on the table near the door and on the
W t ness table.

Upon com ng forward to speak,
pl ease give both cards to the reporter
sitting on ny right.

The order of procedure for
speci al exceptions and variances is as
follows. Statenent of the Applicant.
Governnment reports, including the Ofice of
Pl anni ng, Departnment of Public Wrks.
Report of the Advisory Nei ghborhood
Comm ssion or ANC. Persons or parties in
support, persons or party in opposition, and
cl osing remarks by the Applicant.

When we nove into our appeal
case, later in the afternoon, |I'll have
specific instructions for the proceedi ng of

t hat case.
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The record wll be closed at the
concl usion of each case, except for any
material specifically requested by the
board. The board and the staff wll specify
at the end of the hearing exactly what is
expected and the date when the persons nust
submt the evidence to the Ofice of Zoning.

After the record is closed, n
other information will be accepted by the
board. The Sunshine Act requires a public
heari ng on each case to be held in the open,
before the public.

The board may, however
consistent wwth its rules of procedure and
t he Sunshine Act, enter executive session
during or after the public hearing on a case
for purposes of reviewing the record or
del i berating on the case.

The decision of the board in
t hese contested cases nust be based
exclusively on the public record.

Therefore, to avoid any appearance to the
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contrary, the board requests that persons
present not engage nenbers of the board in
conversation. No matter how engagi hg we may
seemto be outside of these walls, please
don't engage us in conversation.

Pl ease turn off all beepers and
cell phones at this tinme so as to not
di srupt our proceedi ngs. Again, for those
of you famliar wth our proceedi ngs, at
tinmes, cellular reception, and in fact
Bl ackberry reception, wll create feedback
on our m crophones.

So if you could please place your
cell phones or other devices to either
silent, or off, that would be greatly
appr eci at ed.

The board will make every effort
to conclude the public hearing as near as
possible to 6:00 p.m |If our two cases here
In the afternoon are not conpleted at 6: 00,
we wll assess where we are, as we near that

time, and offer appropriate guidance as we
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go forward.

At this tinme the board wll
consider an prelimnary matters.
Prelimnary matters are those that relate to
whet her a case will or should be heard
t oday, such as requests for a postponenent,
conti nuance or wthdrawal, or whether proper
an adequate notice of the hearing has been
gi ven.

| f you are not prepared to go
forward with a case today, or if you believe
that the board should not now proceed, now
Is the tinme to raise such a matter

"Il 1Took to Ms. Bailey and say
a very happy and hearty good afternoon, M.
Bailey. Did you know that at 8:07 Eastern
Standard Tine this evening, if you' re on the
East Coast, that marks the official start of
spring. | told you | was going to share
that on the record just so everyone can take
note that the end is indeed nigh with

respect to the winter, at |least officially
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on the cal endar. Good afternoon, Ms.
Bai | ey.

M5. BAI LEY: Thank you for
sharing, M. Chairnman.

ACTI NG CHAI RPERSON ETHERLY:
You're very welcone. Are there any
prelimnary matters that the staff are aware
of at this tine?

M5. BAILEY: No, sir; staff does
not have any at this tine.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. And I'll note that we've been
joined by M. My, sitting to ny left.

Wl cone and good afternoon to you as well,
M. My, and Ms. G azer, with the Ofice of
Attorney General.

At this tinme, individuals w shing
to testify before the board, if you could
pl ease rise to take the oath, Ms. Bailey
wll direct you appropriately.

Again, if you are testifying

before the board, either as an Applicant, or
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as a person in support or opposition, we
need to have you sworn or affirnmed in. So
Ms. Bailey, thank you.

M5. BAILEY: Sir, wll you be
testifying today?

Pl ease rai se your right hand.

[ Wtnesses duly sworn]

MS. BAILEY: Thank you.

ACTI NG CHAI RPERSON ETHERLY:
Thank you very nuch, | adies and gentl enen.
Pl ease sit down, nake yoursel ves
confortable, we're going to try to keep the
entertainnent brief and light this
af t er noon.

Wth that, Ms. Bailey, can you
call the first case, please.

MS. BAILEY: Thank you, M.
Chai rman. Application No. 17600 of Dakota
Square LLC, pursuant to 11 DCMR 3103.2, for
a variance fromthe | oading berth
requi renents under subsection 2201.1, to

all ow the construction of a m x-use
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buil ding, that's a commerci al residenti al
building, in the CG2-A D strict. The
property is located at 300 through 320 Ri ggs
Road, N. E., Square 3748, Lot 52.

M. Chairman, there is a request
for party status in opposition to this
application.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. Thank you very nmuch, Ms.
Bailey. 1'lIl note for ny coll eagues, at
Exhi bit No. 28, we have a party status
applications fromR chard Smth. Is M.
Smth present here in the roomtoday?

[ No response]

ACTI NG CHAI RPERSON ETHERLY:

Ckay. Not seeing any indication,
let's deal wwth that as we nove into the
case.

If we could have the
representatives of the Applicant step
forward and be seat ed.

Good afternoon, sir. "1l turn
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It over to you.

MR, EPTING Thank you, sir.
Thank you. Menbers of the board, |I'm John
Epting with Pillsbury Wnthrop Shaw Pi ttman.
Joining me is Jeff Wz fromPillsbury
Wnthrop Shaw Pittman, also Mark Rivers
representing the Applicant, and the
architect, Laurence Caudl e.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. If | could just hold you there
for a nonent, M. Epting. M colleagues,
let's deal with the party status
application.

First of all, M. Epting, are you
In receipt of Exhibit No. 28? It's a party
status applications fromRi chard Smth?

MR. EPTING Yes; we have it.

ACTI NG CHAI RPERSON ETHERLY:
Ckay. My col | eagues, given that M. Smth,
agai n, has not appeared in the room
appear ance of course is not necessarily

taken to be required in terns of party
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status, but | would suggest that given the
fact that M. Smth is not present at this
time, that the party status application be
denied. |Is there any objection to that?

BOARD MEMBER MANN:  No, | don't
object, and, in addition, |I'd note that only
certain portions of the party status
application were conpl eted, which would nmake
It difficult to grant it w thout additiona
I nformati on anyway.

ACTI NG CHAI RPERSON ETHERLY:
woul d agree. M. Epting, again, you are in
recei pt of the application. Had you had an
opportunity to speak with M. Smth at any
poi nt ?

MR. EPTING No, sir.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. Do you have any position, formally,
on the record, with respect to the party
status application?

MR. EPTING W don't believe he

nmet the standards of 3106. 2.
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ACTI NG CHAI RPERSON ETHERLY:
Excellent. | would tend to agree, M.
Epting, and |I'd agree with ny col | eague, M.
Mann, so |I'll take it as a consensus of the
board, that the party status application of
Richard H Smth wll be denied.

M. Epting, your show.

MR, EPTING Thank you. The
Applicant is seeking a variance fromthe
residential | oading berth size requirenent
of 2201.1, which requires a m ni mum | oadi ng
berth of 55 feet for a residential building
with 50 or nore units.

| nstead, a | oading berth of 30
feet is provided. Before turning to our
witnesses, | would like to provide a quick
rundown of how our case satisfies the
st andards of approval of an area vari ance.

Under Glmartin v. D.C. Board of
Zoni ng Adjustnent, there are three tests.
The property is affected by an excepti onal

or extraordinary situation, strict
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application of the zoning regs results in a
practical difficulty, and granting the
relief wll not adversely affect the zone
pl an or the public good.

The architect is prepared today

to discuss the exceptional situation. |It's
an oval -shaped lot. |It's very unusual for
D.C. It's very large. It has a

consi derabl e sloping situation that nakes
| oading difficult. Third, since there's
such a high degree of retail that
essentially needs surface parking, the sane
area for the retail surface parking would
al so be the only area we could provide the
55 foot truck.

Practical difficulty. Under
Glmartin, there's a variety of factors in
ternms of practical difficulty in this case.
The | oadi ng berth size would greatly and
negatively inpact the retail and the grocery
store. The site is situated in a manner

that either allows the surface parking or
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space for the 55 foot | oadi ng dock.
Reduci ng the parking woul d have a negative
| npact on the retail

This is a very mnor request for
relief. |In fact, because of the size of the
units, a 55 foot truck is not needed for the
residential. W provide all the other
| oadi ng for the commercial and retail.

The final standard which the
architect will also review, as a whole, the
project is an inportant investnent to the
nei ghborhood. It's a revitalization. The
requested relief does not affect the
sur roundi ng nei ghbor hood.

The variance will not change the
overall permtted density or height, and |I'd
| i ke to conclude ny statenent, and go ahead
and turn it over to M. Rivers.

MR, RIVERS:. Thank you, John.
Good afternoon. |'m Mark Rivers, the senior
devel opnment manager with Lowe Enterprises

for this project. This property currently
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I s devel oped | ow density, .23 FAR It's an
old strip mall that is nostly vacant, and we
intend to redevelop it into a netro-oriented
m xed- use devel opnent, and which we intend
to coordinate with nearby parcels, including
residential and retail devel opnent.

Al these parcels are currently
zoned C- 2-A

For two years, we've been neeting
W th various representatives of the
comunity, including as recently as February
with the ANC. W' re pleased that they've
supported this project and just this past
weekend, we conducted a bus tour with many
representatives of the community, to show
them ot her projects in the netro area and
how ours mght be simlar and different, and
to solicit their feedback.

We're |l ooking forward to starting
this project as soon as possible and we're
prepared to do that with the teamin pl ace,

and everything el se we need to proceed.
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Thank you.

MR RIVERS: And with that, 1'd
| i ke to go ahead and call the architect.

MR. CAUDLE: Good afternoon.
Again, ny nanme is Laurence Caudle. [|I'm
associ ate principal with H ckok Cole
Architects. W're the design firmfor the
project, and to give you a little brief
background, we're really excited to be here,
because it was just about a year and a half
ago when we first saw the site, and
I mredi ately recogni zed that it was really
ready for redevel opnent, and as M. Rivers
poi nted out, they had been neeting wth the
community for well over two years now, and
continue to do so.

And out of those neetings cane
the realization that there was a real need
to provide sone vital retail and probably a
full-size grocery store, which is what you
see here planned now, and with that, there

are sone real critical design plan issues
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that we nust provide, and as M. Epting
stated, this slight variance will help us
acconpl i sh that.

So I'l'l try to keep ny testinony
brief but also wal k you through the project.

Essentially it's a 201, 000 square
feet site inthe C2-A Zone, and I'd like to
poi nt out that we are neeting all zoning
requi rements, matter of right, with the
exception of this slight variance.

We gave you an additional handout
today that's not in your packet, it's
actually an aerial of the site, but we
thought it would help you get orientated to
the site, in addition to our boards.

So using ny handy-dandy | aser
pointer, this green patch right here is the
site that we're tal king about today. The
Maryland, D.C. line is right here. This is
Ri ggs Road, comng in this way.

This is the Red Line and this is

North Capitol Street. And here's the Fort
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Totten Metro Station. So it's a brief walk
to the Fort Totten Metro station, which is
anot her great thing about the site.

There are sone uni que and
hi storic conditions about the site as M.
Epting said. One of the nmain things is the
fact that there is--which is unusual for
D.C., actually--a 20 foot grade change from
one side of the site to the other. And this
site section shows that.

But to get you orientated, here
I's basically a roof plan of the whole
devel opnent. This is R ggs Road here,
Chillum Place and 3rd Street, and you can
see how the site narrows down into this
little point at this end.

Looki ng at the ground fl oor plan,
that essentially neans that we have a retai
space here, a grocery store space here, with
surface parking all around.

This section is taken through the

grocery store fromRi ggs Road up to 3rd
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Pl ace, and you can see that car there, the
grocery store being here, parking here, that
20 foot grade change occurring right there.
So it's quite a dramatic junp.

That i medi ately neans that it
makes it very difficult for large trucks to
maneuver anywhere off the site to access the
service level fromanywhere except Riggs
Road, and perhaps just a little bit up from
the intersection off of R ggs Road as well.

Again, as | stated before, the
need for the surface parking for success of
the retail and the grocery store is very
critical. There are sone beliefs that the
spaces that we show are absol utely
necessary, so that they actually survive.

What this board here shows is
that if we were to provide the 55 foot
tractor-trailer, it would eat up a | ot of
t hat surface parking, right here, in order
to get to the area where we're providing for

t he | oadi ng, surface space.
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If | can point out on the rest of
the site here, we already do have the
requi red |l oading for the grocery store on
this side. So we'd rather not burden
Chillum Place with any further access for
| oadi ng spaces. ldeally, the |oading space
wll cone here at the |level of R ggs Road,
into this area here. W are providing a
little bit of an access here, but even right
there, that's already ten feet above the
surface | evel.

In terms of practical difficulty,
as | just stated, again, this parking area
Is very critical for the success of the
grocery store and the retail space, and in
ternms of building efficiency, we want to
consolidate the service areas into this area
rather than try to pepper the site with
| oadi ng spaces around the back side.

Al'so this curving shape of this
street here, and the extrene topographical

change, neans that naneuvering | arge trucks

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

245

off of this site into the site, off of this
street into the site would also require sone
great gymastics in terns of planning, and
agai n about right here we're already 20 feet
above the surface level of the site.

So giving us a variance and
allowing us to utilize a 30 foot space
I nstead of a 55 foot space, would all ow us,
again, to mnimze a nunber of access points
to the site. | again would nerely point out
that we're providing all the nunber of
| oadi ng spaces required for the devel opnent,
but for the one residential space, we're
asking for a decrease in the length from55
to 30 feet, and this plan sort of shows you
the sort of unit size of the devel opnent and
a 30 foot truck would nore than satisfy the
surfaces needed for a two bedroom unit,
which is essentially our |argest unit.

In summary, 1'd like to point out
that this will not affect the surrounding

nei ghbor hood and t herefore not be
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detrinmental to the neighborhood, and that
iIt's a very mnor relief. Again, the size
of the | oading space will adequately serve
t he devel opnent. \What this will allowus to
do, as designers, is to provide a better
retail and grocery design, which as |
stated, is very vital to the devel opnent,
and to provide a better and nore vi brant
street scape design, which again is inportant
to the community.

As | stated before, the rest of
t he devel opnent is neeting all the zoning
requi rements, and | believe there are eight
spaces, in total, and | think that ends ny
statenment for now.

MR, RIVERS:. Actually, Laurence,
I n your experience, is this site very
unusual for D.C. ?

MR, CAUDLE: Yeah; it actually
Is. W're kind of surprised to have this 20
foot grade change, and if you can i nagi ne,

It's taken a long tinme to get to this point.
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There's nonths of master planning.

We've tried locating the grocery
store, for instance, at all sorts of areas
of the site but it just "wouldn't fly," if
we're trying to get the type of retailer we
want to cone into this space.

This whole end is what proved to
be very difficult. 1I1t's ideal for the
retail space but not a grocery store, and
the fact that we'd rather not put anything
up in this area, because we'd rather keep
this residential side of the site, we'd
rat her keep units and a nore residential
character on that side of the site.

As |'ve stated before, we've
al ready got a difficult |oading situation
here. W're actually alnost ten feet above
the level of grocery store already. But
there's really no other place to service
that grocery store.

So particularly this end of the
site, which is very unique, and it's given
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us sone real architectural opportunities
froman el evation standard. Froma
practical standard, having to service the
site was difficult.

And | think that's about it.

MR RIVERS. And | apol ogi ze, we
did submt Laurence's resune. He's been an
expert here before, and if you woul d,
what ever appropriate, consider himan
expert. And that's ny fault. | was ready
to go.

ACTI NG CHAI RPERSON ETHERLY:
Let's pause then and take up that particul ar
question with regard to the expert status.

My col | eagues, you have a resune
in front of you. | have no objection. |'m
famliar with the architect's work from
having testified in front of the board
before. But I'lIl openit up to ny
col l eagues; if there's any objection.

[ No response]

ACTI NG CHAI RPERSON ETHERLY:  Not
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havi ng any obj ection, consider yourself so
desi gnated as an expert.

MR. RIVERS: Thank you.

ACTI NG CHAI RPERSON ETHERLY:  You
shoul d print new resunes and send those out
I mredi at el y.

MR. RIVERS: Thank you. And that
concl udes our direct testinony.

ACTI NG CHAI RPERSON ETHERLY:
negl ected to note if we had a representative
fromthe ANC present. That woul d be ANC 4B?

[ No response]

ACTI NG CHAI RPERSON ETHERLY:

Ckay. Any questions fromny col | eagues?

M. Turnbull.

COW SSI ONER TURNBULL:  Thank
you, M. Chair. | wonder if | mght just
ask--1 just had a question on the entrance,
the second entrance by the | oadi ng dock.

There's a lot of other streets
comng in there, and |I'mjust wondering,

fromyour studies, is that going to be an
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I ssue as far as traffic and--

MR, CAUDLE: This side here?

COWMWM SSI ONER TURNBULL:  Yes;
right. It seens there's about five streets-
-there's a lot of entrances com ng--

MR, CAUDLE: You nean traffic
| anes right here?

COW SSI ONER TURNBULL:  Yeah.
VWll, no, I nmean if you | ook at your sheet,
which is this sheet here, if | |ook down
here, there's a lot of--

MR. CAUDLE: Oh. You're talking
about the curb cuts comng in off the
adj acent sites.

COW SSI ONER TURNBULL: The cuts,
yes, and |I'mlooking at trying to get in and
out. Is there alot of activity along
there? And again, wth your proposed
shortened | oading dock in there and traffic
comng in, are you creating any issues from
the standard of--1'"mjust concerned if

you' ve got "an accident waiting to happen
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here."

MR. CAUDLE: No. | understand.
Actually, this side of the street is all
zoned industrial, and actually, there isn't
a lot of high traffic volunme there during
the day fromwhat we've observed. Wlls &
Associates is the traffic consultant and
t hey voi ced no concerns about that activity
directly across the way.

When you're there during the
daytime, which we've been there many tines,
you observe very little traffic during the
week, during the day, at that street.

COMM SSI ONER TURNBULL:  What
about the | oading dock--1"mjust--how w de
Is it? That's about 20 feet wde in there?
| s that--

MR. CAUDLE: In this area?

COW SSI ONER TURNBULL:  Yes.
Twenty feet?

MR, CAUDLE: Each of the | oading

spaces is designed to be 12 feet w de.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

252

COW SSI ONER TURNBULL: So 24
feet overall.

MR, CAUDLE: Correct.

COMM SSI ONER TURNBULL:  Ckay.
Those are ny questions.

ACTI NG CHAI RPERSON ETHERLY:  Any
addi ti onal questions?

[ No response]

ACTI NG CHAI RPERSON ETHERLY:
Ckay. At this tine, let's then turnit to
the O fice of Planning. Wlcone to M.
Mor dfi n.

MR MORDFIN: Good afternoon, |'m
St ephen Mordfin with the Ofice of Planning,
and the subject property is unique due to
t opogr aphi cal constraints that restrict
access to the property, limting access from
Ri ggs Road--limting access to the property
from Ri ggs Road and the easternnost
frontages of 3rd Street and Chillum Pl ace.

Not granting the variance wll

result in peculiar and exceptional practical
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difficulty to the owner as a substanti al
anount of area within the building will have
to be set aside for the maneuvering of
trucks only, an inefficient use of space, or
requi re truck maneuvering within the public
Streets as there are no public alleys.

The applications proposes one and
two bedroomunits, which typically do not
require 55 foot long trucks. By limting
the size of the proposed units to no nore
than two bedroons, the larger berth will not
be required. Therefore, the granting of
this variance request will not substantially
inmpair the intent and integrity of the
zoning regul ations and the O fice of
Pl anni ng recomrends that the board approve
the applications as submtted by the
Applicant. Thank you.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. Thank you very nmuch, M. Mrdfin
Any cross exam nati on questions for the

O fice of Planning?
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MR. RI VERS:. None.

ACTI NG CHAI RPERSON ETHERLY:  You
have a copy of the Ofice of Planning' s
report?

MR RIVERS: Yes. | do. |It's
beauti ful .

ACTI NG CHAI RPERSON ETHERLY:
Excellent. Any questions fromny col | eagues
of the Ofice of Planning?

[ No response]

ACTI NG CHAI RPERSON ETHERLY:
Seeing none, then, I'd |like to nove us
forward. Let ne ask you, first, before |
nove off the O fice of Planning, | know
there was a little bit of back and forth,
|l et me ask you, M. Mrdfin, have there been
any outreach--we're not in the receipt of
any specific witten report fromthe
Departnent of Transportation at this point;
Is that correct?

MR, MORDFIN: |'ve not received a

witten report. | spoke to M. Baugh this
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norni ng and he said his only concern was how
a 30 foot truck would be able to naneuver in

and out of the parking space that's

pr oposed.
ACTI NG CHAI RPERSON ETHERLY:
Ckay.
MR. MORDFIN: Rather, the | oading
bert h.
ACTI NG CHAI RPERSON ETHERLY:
Ckay.

M. Epting, are you aware of any
di scussions that have occurred recently with
Departnment of Transportation?

MR, EPTING M. Uz has talked
to M. Baugh today. W' ve been trying to
talk to him Hs issue is not with the
variance as wth he needs to review the site
pl an before building permt, just to nake
sure that that 30 berth fits on there
correctly.

ACTI NG CHAI RPERSON ETHERLY:

Ckay.
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MR, EPTING So | see it as
al most like a normal matter-of-right zoning
I ssue you'd have to deal with at the permt
process.

ACTI NG CHAI RPERSON ETHERLY:
Ckay, and with respect to the question that
M. Mrdfin alluded to in terns of his
conversation wth M. Baugh, again, any
concerns about turning radiuses with respect
to the trucks that will be entering into the
site?

MR. EPTI NG  None.

ACTI NG CHAI RPERSON ETHERLY:
Ckay; excellent.

MR EPTING If they can't do it,
we'll be back for another variance.

ACTI NG CHAI RPERSON ETHERLY:
There you go. Al right. There are not any
questions--M. Turnbull.

COW SSI ONER TURNBULL: M.
Chair, | guess the only question, and |

just--the plan, the application, the plan
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here that sort a shows, which is that plan,
the mddle board up there--the trucks in
this | oadi ng dock going for the variance
show the trucks going in, straight on, not
backi ng in for unloading.

Is that an issue, or | nean,
actually, the trucks are going to be pulling
in, cab first, | nmean you're not backing in,
they're going to have to then turn around to
go in front forward, or, actually, are you
backi ng in?

MR RIVERS: Qur intention is for
t hese two spaces here--and |I'm having a hard
time reading fromthis distance, but tell ne
If I'"'mwong, but those are the ones that
are pulling head in.

COW SSI ONER TURNBULL:  Yes.

MR, RIVERS: And the intention is
that they would pull in and back up into
this space, area here, and turn around and
go back out, back out through this exit

her e.
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COW SSI ONER TURNBULL:  So your
intent is that they would pull in from R ggs
Road, then, for the nost part?

MR. RIVERS: Yes. In the
| i kel i hood, we feel that they certainly can
cone in fromRiggs Road. There's probably a
| ot of trucks that will be comng up from
Ri ggs Road and to get to that service area,
they' Il conme in through this entrance here.

COW SSI ONER TURNBULL: | nean,
unl oadi ng then, they're going to be
unl oading into the parking area?

MR, RIVERS: Well, they're going
to be driving into the parking area and then
unl oadi ng fromthese | oadi ng spaces here.

COW SSI ONER TURNBULL:  So
they're not actually going to be unl oadi ng
on to a dock. They're |oading on to parking
| evel .

MR, RIVERS: Well, they're going
to have a | oading area behind the trucks, as

requi red, and then fromthere, they'll be
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novi ng the nerchandi se into just the retai
spaces.

COW SSI ONER TURNBULL:  Ckay.
|"mjust | ooking at a safety aspect. But
with guys unloading with either a forklift
fromthe trucks or getting things out with
cars pulling in and out, the safety aspect
of sonebody getting hit in there.

MR RIVERS:. Well, | would agree
that that's probably a chall enge for any
such | ayout, so we'd have to do operations
I n such a way that those safety issues are
addr essed.

COW SSI ONER TURNBULL:  Ckay.

ACTI NG CHAI RPERSON ETHERLY:  But
It's your sense that with respect to the
size of that particular area, once you have
a cab first entry into that |oading dock, as
unl oading is occurring at the rear of that
vehi cle, there's enough space there that
you're not encountering any of the regul ar

general public traffic that cones on to the
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site to park?

MR. RIVERS: That's true. There
probabl y--which is not shown on this
dr awi ng- - probably be additional curbs which
woul d keep traffic out of the | oading area,
and keepi ng the peopl e | oadi ng out of the
traffic areas.

ACTI NG CHAI RPERSON ETHERLY:
Ckay.

MR RIVERS:. So it's diagrammtic
In a sense that show ng where their genera
| ocations are but it's not show ng every
detail, which you're right--we need to show
nore detail as we devel op the plan.

ACTI NG CHAI RPERSON ETHERLY:
Ckay.

COW SSI ONER TURNBULL:  Just
foll owi ng up on your coment.

ACTI NG CHAI RPERSON ETHERLY:
Sur e.

COMM SSI ONER TURNBULL: So you do

see a refinenent of the |ayout there with
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curb | engths and everything else, that woul d
clearly nore identify, | nean--

MR, EPTING Yes. W're actually
even tal ki ng about perhaps walling around
the | oading areas, for instance, for visible
reasons, visibility reasons fromthe units
above the courtyard space. So there's going
to be alittle bit nore of that at sone
poi nt .

COMM SSI ONER TURNBULL:  Ckay.
Thank you.

MR, CAUDLE: GCkay. Not seeing
any further questions fromny coll eagues,
It's be appropriate to nove forward towards
t he Advi sory Nei ghborhood Conm ssion report.
Again, for the benefit of those who may have
arrived, nore recently, we're in Application
No. 17600 of Dakota Square LLC. Again, do
we have a representative from ANC 4B
present ?

[ No response]

ACTI NG CHAI RPERSON ETHERLY:
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If not, we do have in the record Exhibit No.
24, for the benefit of ny coll eagues, a

| etter in support of Application No. 17600,
from ANC 4B, dated--actually, there's not a
firmdate on the letter itself, but it has
been received by the office, dated February
28th, and it notes that the ANC at its

regul arl y-schedul ed February 22nd neeting
voted to pass a resolution supporting this
application.

The vote was seven to one. A
proper quorum was present and in attendance.
And that is in the record.

|'"'mnot in receipt of any
addi ti onal governnent reports at this tine,
pursuant to this application. Wth that, |
think it's now appropriate for us to nove
forward to any parties or persons in support
or opposition to Application No. 17600. Now
woul d be the tine to testify. Again, any
persons in support or opposition to

Applications No. 17600.
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Not seeing for the second
consecutive--yes, ma'am If you'd like to
pl ease cone forward. |[If you can nake
yourself confortable there. 1'd like to,
one, make sure, that if you haven't
conpleted a witness card, if you could
pl ease make sure that after you finish up,
we need to get two cards to our court
reporter there, but 1'd like to have you,
just for purposes of expediting ourselves,

I f you could state your nane and address for
the record and perhaps spell it to assist
the court reporter in the preparation of her
transcript, that would be greatly
appreci at ed.

M5. PONELL: Thank you. M voice
Is not what it should be but hopefully you
can understand what |'msaying. M nane is
Evanna Powell. | live at 5749 5th Street,

N. E., Washington, D.C., and I amboth a
proponent and opponent of this devel opnment.

ACTI NG CHAI RPERSON ETHERLY:
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Ckay. You're wearing two hats today, M.
Powel | .

M5. PONELL: Yes, sir.

ACTI NG CHAI RPERSON ETHERLY:
Excel | ent .

M5. PONELL: Good afternoon,
Conmm ssi oners. Let nme ask: How nuch tinme do
| have?

ACTI NG CHAI RPERSON ETHERLY:

Three m nutes, ma' am

M5. PONELL: Three m nutes?

ACTI NG CHAI RPERSON ETHERLY:  Yes.

M5. PONELL: | thought the rule
says that up to six mnutes would be all owed
to the opposition, or, you know, anybody
that wants to speak, and | don't see anybody
el se here. So | was wondering if | could
take that tine.

ACTI NG CHAI RPERSON ETHERLY:

Wll, typically, we [imt our testinony in
support or opposition, just on the part of

persons to three mnutes. But how you just
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begin to proceed and we'll see how we're
novi ng al ong here.

M5. POWNELL: Ckay.

Thank you, Conm ssioners, for
giving ne the opportunity to testify
regarding this area variance at the Riggs
Road Shopping Center at 300-320 Ri ggs Road,
N.E. The area consists of the requests that
relate to construction of m xed-use retali
residential building at the shopping center.
The planned structure will be four stories
tall. The retail space will occupy the
first space and the residential units wll
occupy the three floors, totaling 420 units.

There'l | be 550 parking spaces
and 210 parking spaces for residential
units, and 340 for the retail parking.

My primary concern enters around
the increase in traffic that wll be caused
on Riggs Road by the additional cars from
t hi s devel opnent and ot her nearby existing

and proposed devel opnent. The next-to-worse
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traffic scenario wll be caused by the
addi tion of 420 vehicles fromthe R ggs Road
Shoppi ng Center, plus 2,187 additional
vehicles fromthe other devel opnents to the
traffic fiasco in the R ggs Road area.

The total, 2,607 vehicles, would
come fromthe various devel opnents, which |
can enunerate if you want to. The worst
traffic fiasco will cone from devel opnent,
residents having two or nore vehicles. |Is
there a law to prevent ownership of nore
than one vehicle? Omtted fromthe 2,607
vehi cl es associated with the new
devel opnents in the area, excluding the
vehicles that will be associated with the
| i quor store at Chillum Road and Ri ggs Road,
runored to contenplate, convert into
condom ni uns and vehicl e associated wth the
340 retail parking spaces at the shopping
center.

Let ne just add that the proposed

exi sting devel opnents in the area include

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

267

the one at the Riggs Road Shopping Center,
one at the Dakota Apartnents, 5545 through
5575 Sout h Dakota Avenue, to the proposed
devel opnent at the triangle at South Dakota
and R ggs Road, runored to include four nore
addi tional units--the Fort Totten East

devel opnent, the Fort Totten West

devel opnent and the Riggs Plaza, Cafritz
site, which is in the sanme area.

As of July 7, 06, a traffic count
was done at the expense of the Departnent of
Transportation, indicating the foll ow ng.

At the Riggs Road and Sout h
Dakota i ntersection, approximately 8000 and
10, 000 vehicl es pass, respectively, through
the intersection at the a.m and p.m three
hour periods, and 3000 to 4000 vehicles
pass, respectively, through the intersection
at the one hour a.m and p.m tine.

At the Riggs Road and Chillum
Road i ntersection are approximately 3000 and

5000 vehicl es pass, respectively, through
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the intersection during the a.m/p.m three
hour periods, and 2000 vehicl es pass,
respectively, during the one hour a.m and
p. m periods.

At the South Dakota Avenue and
Exxon intersection, approxi mtely 3000 and
5000 vehicl es pass, respectively, through
the intersection during the a.m and p. m
t hree hour periods, approxinmately 2000
vehi cl es pass through the intersection
during the one hour a.m and p.m peak
peri ods.

In order to get a better idea of
the total nunber of vehicles that wll pass
t hrough the intersection nentioned above,
add 2,607 vehicles, estimated to be
associated with the devel opnents.

My second concern relates to the
| npact the increased nunber of vehicles wll
have upon the quality of air in the Riggs
Road/ Sout h Dakot a ar ea.

My third concern relates to the
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| npact, 420 new units at the Riggs Shopping
Center site, with an estimated 840
residents, estimated two persons per unit,
plus 4,374 units fromthe remaining

devel opnent units, totalling 5,214 units.
We'l | have on our water and sewage system
bet ween Cct ober 06 and January 07, the nmain
water line on R ggs Road between Ni chol son
Street and Qgl et hor pe burst approxi mately
three tinmes, sending water over cars and
down Ri ggs Road.

My | ast concern relates to the
manner in which the design of the R ggs Road
and Sout h Dakota intersection has been
presented to the residents of the area.

Redesi gn of the Riggs Road/ South
Dakota intersection into a cross road where
all cars will have to cross the intersection
at the sane place is not for the benefit of
the R ggs Road/ Sout h Dakota area residents
or of users of the intersection.

The current design of the
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I ntersection with two ranps, one going south
on Sout h Dakota and one going north, with
the traditional intersection that is the
cross-section in the setup, facilitates
novenent of both vehicles in and wal kers
near the intersection. Redesign of this

I ntersection is nore for the benefit of the
devel oper.

The devel oper wants to acquire
the triangle land at the intersection, add
that land to the 5545 through 5575 South
Dakota Avenue site to the total 400 units he
wants to build on the land, inclusive of the
triangle | and.

Redesi gn of the intersection into
a cross road, as described above, wll
nei ther pronote safety of wal kers near the
I ntersection, nor facilitate the novenent of
the nunber of cars that enter the
I ntersection.

| support the devel opnent at the

Ri ggs Road Shopping Center to be in
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conformty with the nei ghborhood. That is,
devel opnent that is consistent with
sem det ached houses and townhouses of brick
construction, and of no nore than two
stories above ground.

| am of the opinion that the
structures descri bed above, plus the retail
devel opnent proposed for the site can be
| ocated on the site, in a manner that bl ends
w th the nei ghborhood in a conpatible
manner .

| am al so of the opinion that
bl ending in a conpati ble manner wll also
provi de the devel oper wwth a reasonabl e
profit under the existing real estate
mar ket. Thank you.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. Thank you very nuch for your
testi nony and your tine today, Ms. Powell.

You' ve hit upon a nunber of
I ssues, all of which are very valid and

excellent issues. As you are aware, we are
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here for a very specific question today, and
that is the issue of an area vari ance
relief, as you indicated, with respect to
the | oading dock. So I believe it's
probably going to be nost appropriate that
we focus on sone of the traffic-related
concerns, and you provided a |lot of very
excel l ent information about the pressures
that you're currently seeing on that R ggs
Road corridor, especially a couple of the
key intersections, Riggs and Chillum Riggs
and Sout h Dakot a.

What | woul d perhaps want to ask
IS just as a starting point, and then |I'm
going to ask the Applicant if they have any
cross exam nation questions for you, and ny
col | eagues may al so have sone questi ons.

| take it that you're very
famliar with this corridor. You've |ived
in that community for approxinmately how many
years?

M5. PONELL: Over 25 years.
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ACTI NG CHAI RPERSON ETHERLY:

Ckay. So you've seen a lot of growh, a | ot
of devel opnent, a | ot of change.

M5. PONELL: Yes.

ACTI NG CHAI RPERSON ETHERLY:
What ' s your experience been, if you wll,
just anecdotally, with respect to--you heard
alittle bit of the exchange, perhaps,
bet ween ny col |l eague, M. Turnbull, and the
Applicant's architectural representative,
around the traffic, specifically as it
relates to Riggs Road and what woul d be--
let's say you're com ng al ong Sout h Dakot a
Avenue and you' re headi ng westward.

You cross over Ri ggs Road and
you' re kind of noving behind the property,
and you're noving towards either 3rd or 2nd
Street. What's your sense of traffic in
that imedi ate area? |Is that a high traffic
area? W've heard a little bit of testinony
that it's fairly industrial, once you cross

over, so there's not a lot of traffic.
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What ' s your experience over
t here?

M5. PONELL: Well, the traffic on
that area, usually either cones from South
Dakot a, because once you cross Ri ggs Road,
it is no longer called South Dakota. That's
3rd Street. So you have cars coming from
Sout h Dakota across R ggs, going north, if
you want to say--

ACTI NG CHAI RPERSON ETHERLY:

Going up 3rd Street.

M5. PONELL: Right, trying to get
to New Hanpshire Avenue, so they can
circunvent--it's sort of like a shortcut.

ACTI NG CHAI RPERSON ETHERLY:  Yes,

M5. POWNELL: And then you have
peopl e com ng down in the nornings from New
Hanpshire and they will get on 3rd Street
and cone down to Riggs, at Riggs and South
Dakota i ntersection.

ACTI NG CHAI RPERSON ETHERLY: So
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you woul d characterize, in your experience,
the traffic flowon 3rd Street, after you--
you're on South Dakota, you cross Ri ggs, and
you're now on 3rd Street. You would
characterize that as a busy street?

M5. PONELL: It's busy; however,
it Is not as busy as Ri ggs and Sout h Dakot a.

ACTI NG CHAI RPERSON ETHERLY:
Ckay; thank you. That concl udes ny
questions. Do ny col |l eagues have any
questions for Ms. Powell ?

[ No response]

ACTI NG CHAI RPERSON ETHERLY: M.
Epting or the Applicant, any cross
exam nati on questions?

MR UTZ: |I'msorry. John Epting
|l eft, so ny nane's Jeff U z.

ACTI NG CHAI RPERSON ETHERLY: Good
to see you M. U z.

MR UTZ: Hello. | also amwth
Pillsbury Wnthrop Shaw Pittman. |'m here

on behalf of the Applicant. W don't have
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any specific questions but we would just
note that nost of the issues are related to
the wider area and not related to the area
vari ance at hand.

ACTI NG CHAI RPERSON ETHERLY:
kay. Wth that being said, M. Powell,
t hank you very nuch for your testinony.

M5. PONELL: And may | just add,
t hough, the individual site should not be
considered in a vacuum because the overfl ow
fromthe ot her devel opnments wll end up on
Ri ggs Road and Sout h Dakot a.

ACTI NG CHAI RPERSON ETHERLY:

Ckay.

M5. PONELL: Thank you.

ACTI NG CHAI RPERSON ETHERLY: M.
Powel | , thank you very nmuch for your tine

and your testinony.
M5. PONELL: And thank you.
ACTI NG CHAI RPERSON ETHERLY:
Excellent. Any other persons in support or
opposi tion?
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At this time, M. Uz, it'd be
appropriate to turn it over to you for
cl osing remarKks.

MR, UTZ: Thank you. As M.
Ri vers and M. Caudl e have shown, we believe
t hat Sout h Dakota Square LLC -

ACTI NG CHAI RPERSON ETHERLY: M.
Uz, | apologize for interrupting. | just
wanted to be sure. Ms. Powell--

M5. POWNELL: Yes, sir.

ACTI NG CHAI RPERSON ETHERLY: | f
you coul d, just nmake certain that you
conpl ete those two witness cards for ne and
turn themin to the court reporter.

M5. PONELL: Yes, sir. | shall.

ACTI NG CHAI RPERSON ETHERLY:
Thank you, ma'am Pardon the interruption,
M. Uz.

MR, UTZ: No problem As M.
Ri vers and M. Caudl e have shown, we believe
the Applicant satisfies the three prongs of

the area variance test. The site provides a
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cl ear set of exceptional conditions that are
unique to the property. The result is an
array of practical difficulties that would
be i nposed on the project plan, if the
Applicant was required to include a 55 foot
residential |oading berth at the site and a
negati ve i npact.

Finally, the requested relief
does not harmthe District's zone plan and
actually results in a positive to the
surroundi ng conmunity.

That brings our presentation to a
close. W greatly appreciate the
opportunity to present our case to you and
Sout h Dakota Square is very excited to begin
this project soon. W would like to request
a bench decision and a summary order, if you
believe that is appropriate. Thank you.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. Thank you for that closing. | feel
that the record is fairly full and conplete

in terns of what's been presented today. |
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think it mght be useful, perhaps, just to
revisit very, very briefly--1 want to cone
back to M. Turnbull's questions as it
related to what is--what I'Il refer to kind
of as, shall we say, that little pinpoint at
the bottom portion of the property.

| just want to be sure that we're
very, very clear. |It's not necessarily
sonmet hing that, fromny standpoint, is
rising to the level of a condition, or
anything along those lines. But just to be
clear in terns of the Applicant's plans.

You will of course be utilizing
all appropriate signage with respect to
traffic circulation and flow, once vehicles
are on the property, so as to properly
demarcate | oadi ng and ot her service types of
areas as being distinct and separate from
general traffic flow areas.

Wul d that be an accurate
statenment in terns of your planning for

t hose | oadi ng dock portions towards the
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bottom t here?

MR. CAUDLE: Absolutely, because
as we said before, this parking is critical
to the devel opnent, as you may know, and
we've all been to these types of
devel opnents. |If we don't provide the right
anount of security and safe design for the
users and the patrons, it wll not be
successful. So it's not the sheer nunber of
spaces but al so how the spaces are |aid out,
and so we'll pay careful attention to that.

ACTI NG CHAI RPERSON ETHERLY: And
you indicated in the course of your
presentation that you've enployed Wlls &
Associ ates whomthis board is very famliar
with. You' ve enployed themto assist in
ternms of your traffic analysis for the
property; is that correct?

MR. CAUDLE: That's correct.

ACTI NG CHAI RPERSON ETHERLY: Do
we have a copy in the record of the report?

O was there a report that was generated by
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Wells & Associ ates pursuant to this project?

MR. CAUDLE: There is a report
but | do not believe a copy was submtted
for this variance application.

ACTI NG CHAI RPERSON ETHERLY:
kay. Wth respect to--1 don't think it's
necessary that we postpone our action for
subm ssion of that report but let ne just
ki nd of perhaps talk through it, real, real
qui ckly, on the issue.

Was it a full-fledged traffic
anal ysis that got into | evel of service,
characterization of any of those surroundi ng
I nt ersections?

MR, CAUDLE: Yes; it actually
did. It graded all the intersections around
t he devel opnent and it was quite a hefty,
full service report.

[ The Conmi ssion confers]

ACTI NG CHAI RPERSON ETHERLY:

Thank you, everyone, for your patience.

Qccasionally, we will huddl e up and kind of
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just sort out, and what we're talking a
little bit about is--1"mtrying to exercise
sonme sensitivity to the excellent questions
that M. Turnbull raised with respect to
just kind of how that interior area is being
programmed, nore so froma safety standpoint
as opposed to a general traffic standpoint.
Ms. Powell has raised sone
excel l ent comments which | think just speak
to general traffic issues, and as was
I ndi cated by one of the witnesses, this is a
high traffic corridor, and in many ways, a
| ot of the pressures that are being felt by
this corridor are general pressures
pertaining to commuter patterns, any nunber
of factors that are well beyond the contro
of the Applicant.
Al l of that being said,
obvi ously, part and parcel of this board's
deci sion naking responsibility is, as we
tal k about a reduction in the | oading berth

requi rement, | understand, and | think ny
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col | eagues understand the argunent with
respect to what's really going to be
required for two bedroomresidential units
in terns of a | oading berth. You' re not
going to have 18-wheel ers com ng through
wth all types of possessions and what have
you.

Al of that being said, however,
| et me perhaps turn back to the opposition
and M. Mordfin, if I wll. Again, there
was a little bit of an exchange with
Departnent of Transportation, not a detailed
one, and of course we don't have anything in
witing fromthe Departnent of
Transportation. But just based on your
assessnent of the project, as it's been
proposed, were there any concerns or any
| ssues that arose with respect to traffic
I npact in terns of the overall quality of
service, |level of service, if you wll, in
the vicinity around--and |I'mtalking

specifically nore so about the Ri ggs, the
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Ri ggs and Sout h Dakota portion of the
property in terns of exterior traffic, but
then were there al so any safety-rel ated
concerns that perhaps arose with regard to
t hat | oadi ng dock progranm ng once you get
I nside the property at the bottom portion?

Treat that as a very open-ended
questi on.

MR, MORDFIN. Ckay. Fromny
conversations with DDOT, their concerns only
were that they wanted to nake sure that the
30 foot trucks that woul d use the 30 foot
berths woul d be able to maneuver adequately
on site. That there was adequate--the
desi gn woul d accommopdat e those trucks. That
was the extent of ny conversation wth M.
Baugh.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. And again of course it's the
testinony of the Applicant, that you're of
the opinion, that with the cabs headi ng, cab

first, into those |oading docks, there's
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nore than enough space for them one, to
negotiate that entrance into those | oading
docks, but then, in terns of the novenent to
exit the | oading docks, in turn, and prepare
to head what is northward, back out towards
the Riggs Road exit of the site, that
there's enough space for that to take pl ace,
and not necessarily inpede, in any way, your
interior traffic flow

MR, CAUDLE: That's correct.

ACTI NG CHAI RPERSON ETHERLY:
Ckay. M. Turnbull.

COW SSI ONER TURNBULL:  Thank
you, M. Chair. | guess getting back to M.
Mordfin's conversations with DDOT, on that
pl an whi ch they show on the m ddl e board
with the blue, show ng how you can
accommpdate a larger truck, in the sane
vein, you've got five |loading berths at that
| oner end there. By 3rd Street they cone
around, separated by an entrance for

exiting, and the entrance for cars.
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| guess ny only concern was from
a safety managenent standpoint, with five
| oadi ng berths all going into--and as the
Chair was speaking, if you wanted to
pinpoint, it's alnost like it's a pinch
point. You've got five berths comng into a
center section and if you have one or two
trucks comng out at once, and cars com ng,
| am just concerned about the managenent of
trucks and who' s--cause they're going to be
backi ng out.

So the guy's got to be | ooking
into his mrror, |ooking out back, and I'm
just--that was ny only troubling thing, is
who' s managi ng people comng in and out and
the cars goi ng across.

It's different if it was a
separate | oading berth off to the side with
five things but here you' ve actually got a
doubl e lane of traffic either exiting or
entering into the parking area. That's the

only thing that troubled ne, is how you're
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managi ng that, and just as a safety concern
for the interior of the site, for the
traffic and the trucks, and any pedestri ans
who are getting out of their cars, either
going into the residential |obby--1 don't
know i f you can get in on the backside there
or not.

But |I'mjust concerned about a
saf ety managenent plan across that critica
entry/exit area.

MR UTZ: | can hopefully clarify
that, if that's okay, at this tine. Two of
t hese spaces here, there are two | oading
spaces and one delivery space, this north
side of that drive aisle. The one | oading
space and one delivery space are for the
residential units and there's a verti cal
service elevator right there. So any
| oadi ng won't be--two of those two spaces
won't be crossing that traffic.

There is one retail | oading space

on that side, as we're currently showng it.
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There are two | oadi ng and one delivery
spaces required. But two of those three
requi renents are south of that drive aisle.
So at all tinmes, there are two avail able
spaces to service this inline retail, which
you know, in the end of the day, they're
going to be small service things. They wll
hardly be having | arge deliveries.

But there are going to be two
spaces on this side. W feel it's going to
be very infrequent that a retailer, there
woul d actually be three | oading trucks at
any one tinme that are going to be used all
at the sane tinme, and therefore anybody who
will be crossing that drive--1 guess what
I"mtrying to clarify is that we're getting
basi cally organi zed such that there isn't a
crossing of that "in and out" traffic when
peopl e are | oadi ng and offloading into the
stores and the residential units above.

COW SSI ONER TURNBULL: And | can

understand the nature of--1"mjust--1 guess

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

289

nmy basic concern is you have trucks backi ng
out into traffic, and I didn't know if you
had a managenent plan or you had solid ideas
on how to control that.

MR UTZ: Well, 1'd also point
out that's one of the reasons why we have
for just cars, we have three access points
to the site. The mddle of Riggs Road from
3rd Street, and there's also a vehicle
access point off Chillum Pl ace.

COMM SSI ONER TURNBULL: | just
want to go back to M. Mrdfin. Had you
gone through any of this with them and you
felt confortable with the way they were
planning it?

MR MORDFIN:  Well, we reviewed
It for the application was to reduce the
size of the | oading space and that's what we
reviewed this application for, was whet her
or not a 30 foot |oading space or | oading
berth woul d be adequate for this site. W

did not review the internal circul ati on of
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the site in terns of the truck traffic and
the car traffic and the pedestrians.
COMM SSI ONER TURNBULL:  Ckay;
t hank you.
ACTI NG CHAI RPERSON ETHERLY:  And
M. Mrdfin, you had no indications, other
t han tal ki ng about kind of the novenents, if
you will, of the trucks that wll be
entering, there was no indication or no
expression of concern fromthe office, from
t he Departnent of Transportation, with

regard to kind of other traffic-related

factors?
MR, MORDFIN  That's correct.
ACTI NG CHAI RPERSON ETHERLY:
Ckay. | think with that discussion, |I'm

confortabl e novi ng forward.

| think in ternms of the overal
vari ance argunent, there's nore than enough
factual detail on the record for us to nove
forward at this time wth deliberations. So

I"d i ke to perhaps | ook to ny coll eagues
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for some gui dance on novi ng forward.

BOARD MEMBER MANN: | agree. |
t hi nk we shoul d nove forward.

ACTI NG CHAI RPERSON ETHERLY:
kay. | think it's be appropriate at this
time for us to nove forward under a notion,
and it would then be ny notion to approve
Application No. 17600 of Dakota Square LLC,
pursuant to 11 DCMR 3103.2, for a variance
fromthe | oading berth requirenents under
subsection 2201.1, to allow the construction
of a m x-use building at prem ses 300-320
Ri ggs Road, N. E., Square 3748, Lot 52, and I
woul d invite a second.

BOARD MEMBER MANN:  Second.

ACTI NG CHAI RPERSON ETHERLY:
Thank you very nuch, M. Mann. | think it
was appropriate for us to nove forward under
a notion here. | think, clearly, wth
respect to the uniqueness of the subject
property, as has been discussed by the

Applicant, we're definitely | ooking at sone
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t opogr aphi cal considerations as relates to
the grade change of the site fromnorth to
south, that clearly funnelled the
appropriate traffic entry points towards the
sout hernnost portion of the site, as has
been laid out by the Applicant. | think
It's in a way that is thoughtful, both from
a traffic planning standpoint and al so from
a circulation standpoint in terns of when
you | ook at the overall project as it's
proposed, as the Applicant has indicated,
while it may not necessarily be the first
departure point, if you wll, for how they
m ght have ot herw se structured the
property, given what you're trying to get at
and the product that you're trying to
deliver in terns of the retail and
residential anenities for the residents and
menbers of the community, this particular
traffic plan | think is the nost appropriate
and prudent |ayout, as has been di scussed

both by the Ofice of Planning, to sone
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extent, by sonme of the conversations that
are underway with DDOT. | think clearly
this plan presents the best option and entry
point for the types of vehicles that are at

| ssue here.

It is very inportant to note, as
the Applicant has done in their
presentation, that with respect to the types
of units that are being served in terns of
the residential and retail tenants, you're
not | ooking at the necessity for the | arge-
scal e trucks.

So whil e our experience m ght
frequently be when we talk | oadi ng berth and
we tal k delivery docks, we're automatically
t hi nki ng of 18-wheelers, we're not
necessarily envisioning that in this
particul ar instance at issue here, and that
sout hernnost portion of the property wll be
residential |oading services, and | think
those berths are appropriately sized and

correctly anticipate the right size of
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vehicle that will be comng into the subject
property. As was indicated by the Ofice of
Pl anni ng, there was no affirmative nention
on the part of DDOT, in their discussions,
about any concerns that mght exist with
respect to larger traffic inpacts.

And I1'Il Took to Ms. Powell as |
discuss this point. That is not to say that
there are not pressures that are being felt
by this intersection, by the intersections
that ring this property, but | think the
plan that's been presented takes a very
strong step towards m ni m zing and
mtigating any inpacts, and |I'musing
| anguage that's not necessarily applicable
here, but just in terns of tal king about the
real |ife application of howthis is going
to work in practice.

Your proposal | think takes that
nore than adequately into account and hel ps
to not add or further conplicate the matter,

If you wll. But, again, there are clearly
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sone |arger traffic issues at work here and
| amcertain that the Applicant w |
continue to work with DDOT, the O fice of

Pl anni ng and interested nenbers of the
community to nmake sure that the appropriate
progranmm ng is done with respect to this
overall area. But that being said, wth
respect to the variance as it relates to the
| oadi ng berth, | think we have a very cl ear
establ i shnent of uni queness here.

That uni queness does in fact |ead
to a practical difficulty with respect to
conpliance with the zoning regs, and then
finally wwth respect to being able to
| npl enment this without an inpact to the
zoning plan or map, | think clearly has been
established in terns of | ooking at both the
exi sting Conprehensive Plan, the draft
Conpr ehensi ve Pl an, the reani mati on, the new
life being brought into a retail corridor is
nost certainly sonmething to be cel ebrated

her e.
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So | think the case has been very
well laid out and I'll turn it over to ny
col | eagues for any additional coments at
this tine.

Not seeing any, | think the
di scussi on has been very good. | think the
record is full. | invite action at this
tinme.

We have a notion before us that's
been properly seconded. |1'Il ask all those
I n favor, please signify by saying aye.

[ Chorus of ayes]

ACTI NG CHAI RPERSON ETHERLY:
Qpposed? The ayes have it. M. Bailey, if
you coul d record that vote, please.

MS. BAILEY: M. Chairman, the
vote is recorded as three, zero, two to
approve the application. The notion was
made by M. Etherly, seconded by M. Mann,
M. Turnbull supports the notion, Ms.
Mller and M. Giffis are not present at

this tine.
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ACTI NG CHAI RPERSON ETHERLY:
Excellent. And if there's not any
objection, | think it'd be appropriate to
wai ve our rules and issue a sunmary order in
that regard. Looking to ny coll eagues and
not seeing an objection, that concludes our
busi ness on Case No. 17600. Thank you very
much for the presentation.

Ms. Bailey, call the next case,
pl ease.

MS. BAI LEY: The next case, M.
Chairman, is an appeal, and the nunber is
17581, of Edward B. Rooths, pursuant to 11
DCMR 3112, fromthe adm nistrative deci sion
of the Zoning Adm ni strator, Departnent of
Consuner and Regul atory Affairs, to revoke
Certificate of Qccupancy Permt No. 109733,
dated Septenber 12, 2006, for a dry cleaning
pi ck-up only establishnment. The property is
| ocated in the R5-C District at 1312 13th
Street, NW, Square 243, Lot 12.

ACTI NG CHAI RPERSON ETHERLY:  Ms.
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Bai | ey, thank you very nuch. W're going to
take a very quick five mnute recess, just
to give everyone an opportunity to get
settled and get set up. So take your tine
and the board's going to reconvene in about
five mnutes at 2:50.

[ A recess was taken from 2: 45
p.m to 2:51 p.m]

ACTI NG CHAI RPERSON ETHERLY:
believe Ms. Bailey has called the case.
We're on the appeal application. Just so
everyone is clear about how we're going to
be proceeding as we nove forward today. The
order of procedure for appeal applications
will be as foll ows.

St at ement and wi tnesses of the
Appel l ant. The Zoning Adm ni strator or
ot her governnent official's case. Case for
the owner/| essee, or operator of the
property involved, if not the Appellant.
The ANC wi thin which the property is

| ocat ed. | f we have an Intervenor, then the
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Intervenor's case, if permtted by the
board, followed by the rebuttal and cl osing
statenent of the Appellant.
Pursuant to sections 3117. 4,
3117.5, the following tine constraints wll
be mai ntai ned. The Appellant, persons and
parties, excepting ANC, in support,
I ncl udi ng Wit nesses, sixty m nutes
col l ectively. Appellees, persons and
parties, excepting ANC, in opposition,
I ncl uding Wi tnesses, sixty m nutes,
col lectively. Individuals, three m nutes.
These tinme constraints do not
I ncl ude cross exam nati on and/ or questions
fromthe board. Cross exam nation of
W tnesses is permtted by the Applicant or
parties, the ANC w thin which the property
Is located is automatically a party, and |I'm
goi ng to conclude right there.
| think with that, Ms. Bail ey,
we're prepared to nove forward, and again

have you already called the case or do we
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need to do that again?

M5. BAILEY: |'ve called the
case, M. Chairnman.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. Wth that being said, let's have
i dentification remarks of those before us
and we can nove forward.

Good afternoon to you all.

M5. MADDOX: Good afternoon My
name i s Sandra Maddox and ny address is 8701
Georgi a Avenue, Silver Spring, Maryland
20910, and that's Suite 403, and | represent
Edwar d Root hs.

MR. ROOTHS: Good afternoon. My
name i s Edward Rooths. [|'mthe business
owner and |'mlocated at 1312 13th Street,
where | reside.

ACTI NG CHAI RPERSON ETHERLY:

Wl cone.

M5. HENRY: Good afternoon. |
was about to say Your Honors. |'m Jeanett
Henry. |I'mhere wwth Ms. Maddox on behal f
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of the Applicant and we're also at 8701
Georgi a Avenue in Silver Spring, Mryl and.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. And just for the record, how
about we round out our panel. Good
afternoon to you both. if you could
I dentify yourselves for the record.

MR, TAYLOR: (Good afternoon, M.
Etherly and board. M nane is Dennis
Tayl or, assistant attorney general, here
representi ng DCRA, and specifically, the
O fice of the Zoning Adm nistrator.

MR CREWS: And I'mBill Crews.
"' mthe Zoning Adm nistrator for the
District of Col unbia.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. Wlcone to you all and again,
good afternoon.

Ms. Maddox, |'Il turn to you.

Ms. Bailey--pardon the
Interruption. Refresh ny recollection. W

don't need to--do we need to do swearing-ins
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on a case of appeal s?

M5. BAILEY: If |I'mnot m staken,
sone of the persons who are seated were
here, but all nmay not be, so those persons
who were not sworn in before, would you
pl ease stand.

MS. MADDOX: Excuse ne. My |
make an inquiry, a point of clarification?

ACTI NG CHAI RPERSON ETHERLY:
Certainly. Just a nonent, Ms. Bail ey.

M5. MADDOX: Does that also
I ncl ude attorneys or just--

ACTI NG CHAI RPERSON ETHERLY:  No.

M5. MADDOX: Ckay; just wanted to
make sure cause | thought--

ACTI NG CHAI RPERSON ETHERLY:  No.
We have higher and greater consequences for
menbers of the bar.

M5. MADDOX: | amsure. Thank
you.

ACTI NG CHAI RPERSON ETHERLY:

Excellent. Thank you, Ms. Bail ey.
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[ Wt nesses duly sworn]

ACTI NG CHAI RPERSON ETHERLY:
Excellent. And just as a rem nder, once
again, | want to make sure that everyone's
prepared their two witness cards for our
court reporter. So if you haven't done so,
pl ease be sure to do that. That way, we can
accurately attribute to you remarks that are
made on the record.

kay. Wth that, | think that
concludes all of our prelimnary business.
Again, I'll turnit to you, M. Maddox.

M5. MADDOX: Edward Root hs was
I ssued a certificate of occupancy on
Decenber 22nd of 2005 to open up a dry clean
pi ckup. On Septenber 12th, 2006, because of
pressure fromthe community nenbers, the
Ofice of Zoning Adm nistration officials
revoked that certificate of occupancy,
al I egi ng the discontinuance of a
nonconform ng use for nore than three years,

m sstatenent of fact, and failure to open
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within a six nonth period.

We believe that the Zoning
Admi ni stration has no valid reason to revoke
the certificate of occupancy based on
di sconti nuance of the nonconform ng use, and
that the doctrine of |atches and estoppe
applies to the circunstances that wll be
el abor at ed on.

Further, with regard to the
al l egation that the Rooths application
contained material m srepresentations for
the previous use section and their
applications for a certificate of occupancy,
we contend that if there is any wongdoi ng
here, that the Ofice of Zoning
Admi nistration staff msled the Rooths in
filling out their application year after
year .

Finally, the Rooths were
prevented from opening their business within
the allotted six nonth tinme period because

of several stop work orders that were issued
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and lifted sonetines over a nonth |ater by
the Ofice of Zoning Adm nistration and the
Bui | di ng and Lands Regul ati on

Adm ni strati on.

If you don't mnd, I'll say QZA
for Ofice of Zoning and BLRA for Buil di ngs
and Lands Regul ation Adm ni strati on.

ACTI NG CHAI RPERSON ETHERLY:
Certainly.

M5. MADDOX: OZA and BLRA had the
Root hs on hold for three nonths during their
six nonth tine period to open. They did not
open, through not fault of their own, and
shoul d not be penalized for the agency's
actions and | ack of followthrough.
Therefore, based on these argunents that
wi |l be further explained, we are asking
that the BZA reverse the OZA's decision to
revoke the certificate of occupancy.

M. Rooths will give testinony,
and I wll give a closing summary

summari zi ng the applicable | aw
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M . Root hs.

o

MADDOX: Hell o, M. Rooths.

MR. ROOTHS: Hello. How you
doi ng?

M5. MADDOX: Ckay. Wuld you
pl ease tell ne what this docunent is.

MR. ROOTHS: This is the deed for
1312 13th Street.

M5. MADDOX: Ckay. We've nmarked
this as Exhibit 1.

[ Root hs Exhibit No. 1
was mar ked for
I dentification]

M5. MADDOX: Wbul d you pl ease
tell nme whose signhatures are on this
docunent ?

MR, ROOTHS: The previous owner,
Ho Ki m and Yoso Kim

ACTI NG CHAI RPERSON ETHERLY:  And
if | could interrupt just very briefly, M.
Maddox; pardon the interruption. | just

want to make sure that ny coll eagues are and
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| are following. There was a submttal that
was received via fax, which has denoted 16
exhibits; correct?

M5. MADDOX: Yes. That's what
" m usi ng.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. And | just want to nake sure: Is
DCRA in receipt of the submttal ?

MR. TAYLOR Yes. W received
that m nutes before the hearing.

ACTI NG CHAI RPERSON ETHERLY:

Excel l ent. Continue, please.

M5. MADDOX: Is this a true and--
wel |, excuse ne. Wen did you purchase the
property at 1312 13th Street?

MR, ROOTHS: January 22nd, 2000,
we closed on the property. January 12th,
2000, we cl osed on the property.

M5. MADDOX: And how much was the
property? How nmuch did you pay for the
property?

MR ROOTHS: At that tinme, we
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purchased the property for $275, 000.

M5. MADDOX: Why did you buy this
particul ar property?

MR, ROOTHS: We bought this
property because it was identified by the
previ ous owner in trips to the zoning--
downtown, to the Ofice of--that this was a
m xed use buil ding and we woul d have the
opportunity to open a business, if we chose
to do so.

M5. MADDOX: And did you have a
specific commercial activity in mnd, when
you bought the property?

MR. ROOTHS: Yes. | had pl anned
on opening a accounting office on the first
floor, and a pickup laundry type tailoring
busi ness on the ground floor?

M5. MADDOX: Was there a business
bei ng operated out of this property when you
bought it?

MR. ROOTHS: Yes. There was a

busi ness there when | bought it.
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M5. MADDOX: And what was that?

MR. ROOTHS: That was a shoe
repair and | aundry servi ce.

M5. MADDOX: Thank you.

Wul d you pl ease tell us what
this docunent is.

MR. ROOTHS: This is the
certificate of occupancy dated 12-19-01, the
first certificate of occupancy that we
obt ai ned.

M5. MADDOX: And why did you wait
until 12-19-01 to obtain this docunent?
Excuse ne. To obtain this certificate of
occupancy.

MR. ROOTHS: | had been ill. |
had been ill wth a type of sarconma cancer
and had to delay getting started, getting it
start ed.

M5. MADDOX: And if | nmay back
up, this is Exhibit 2A

[ Root hs Exhi bit 2A was

mar ked for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

310

I dentification]

[ Root hs Exhi bit 2B was
mar ked for

I dentification]

M5. MADDOX: |'mnow going to
show you what is marked as Exhibit 2B. What
s this?

MR. ROOTHS: This is a
certificate of occupancy dated 6-28-02.

M5. MADDOX: And why did you
obtain another certificate of occupancy?

MR. ROOTHS: Per instructions of
the office downtown, that we needed to
obtain another certificate of occupancy to
keep our intent active, of what we were
going to do in the business.

M5. MADDOX: Were you able to
start the business at this tine?

MR. ROOTHS: No. | was not able
to start the business. | was diagnosed with
anot her type a cancer and went back to

chenot herapy and intensive radiation
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treat ments
[ Root hs Exhi bit 2C was
mar ked for
I dentification]

M5. MADDOX: |'m going to show
you what's marked as Exhibit 2C. Wuld you
pl ease tell us what this is.

MR. ROOTHS: This is the
certificate of occupancy dated 7-12-02, that
| obtained per instructions of the office
downtown for a legal service and consulting
busi ness.

M5. MADDOX: And what was the
name of that business?

MR. ROOTHS: The nane is Bar
Legal Services and Consul ting.

M5. MADDOX: And who ran that
busi ness?

MR, ROOTHS: M brother and two
of his associ ates.

M5. MADDOX: And what did he do

I n that business?
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MR, ROOTHS: They provided
copying services to law firns and the
general public.

M5. MADDOX: Did you have a | ease
wi th hinf

MR. ROOTHS: Yes. | had a | ease.
| had a three year lease with him

[ Root hs Exhibit No. 3
was marked for
I dentification]

M5. MADDOX: |'m going to show
you what's marked as Exhibit 3. Wuld you
pl ease tell us what this docunent is.

MR. ROOTHS: This is the cover
page to the lease that | had with Bar Lega
Servi ces.

M5. MADDOX: Ckay. And is it a
true and accurate copy of the first page.
There's two pages here. Can you pl ease tel
us what this--and signature page of a | ease
that you had wth Bar Legal Services.

MR ROOTHS: This is the
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signature page where | signed as the
| andl ord and where his two partners signed

as the tenants, Robert Ente and Debbi e

Ander son.

M5. MADDOX: And how long as this
| ease for?

MR. ROOTHS: The | ease was for 36
nmont hs.

M5. MADDOX: How | ong did your
brot her operate Bar Legal Services out of
the prem ses?

MR. ROOTHS: He was there
approxi mately 24--about 24 to 26 nont hs out
of 36 nonths.

M5. MADDOX: Are you aware of any
conpl aints fromthe comunity about Bar
Legal Services operating out of the
prem ses?

MR, ROOTHS: Not in the way of
any conpl aints.

M5. MADDOX: And di d your brother

have steady custoners?
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MR, ROOTHS: Yes.

M5. MADDOX: Do you know about
how many?

MR. ROOTHS: He had foot traffic
of probably ten to fifteen--ten to twenty-
five people a day. Then he had the |aw
firms' couriers dropping off packages to be
copi ed.

M5. MADDOX: Ckay. Wy did he
| eave the prem ses?

MR. ROOTHS: He purchased severa
| ar ge Xerox machi nes that could not be
readily put, lowered into the space w thout
maki ng structural changes.

[ Root hs Exhi bit No. 4A
was mar ked for
I dentification]

M5. MADDOX: |'m going to show
you what is marked as Exhibit 4A. And woul d
you please tell us what this is.

MR. ROOTHS: This is a

certificate of occupancy dated 6-13-2003.
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Bar Legal Servi ces.

M5, MADDOX: Ckay. Wiy did he
get another certificate of occupancy on June
13th, 20037

MR. ROOTHS: | had a visitor that
cane out and told ny brother and themthat I
needed to get another sticker of occupancy
because of a | oad change that was froma
| aundry service to a office space, and that
in order to be conpliant, | needed to obtain
the certificate of occupancy.

M5. MADDOX: Wio was the visitor?

MR, ROOTHS: It was a lady from
t he DCRA.

M5. MADDOX:  Ckay.

BOARD MEMBER MANN: M. Chai r man,
| have a question, real quickly. Could you
tell nme what a | oad change is.

MR, ROOTHS: Excuse ne?

BOARD MEMBER MANN:  You said this
was for a | oad change.

MR ROOTHS: That's what | was
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I nstruct ed- -

BOARD MEMBER MANN: | was j ust
wondering if you could tell ne what a | oad
change is. | don't know what a | oad change
| S.

M5. MADDOX: It's ny
understanding that it's a changi ng of
equi pnent size, noving equi pnent, when the
equi pnrent in the building changes, increases
or decreases.

BOARD MEMBER MANN: Ckay. Thank
you. So it's equipnent, and a change of
some sort of equipnent?

M5. MADDOX:  Yes.

BOARD MEMBER MANN:  Ckay; thanks.

M5. MADDOX:  Ckay.

[ Root hs Exhibit No. 4B
was mar ked for
I dentification]

M5. MADDOX: |'m going to show

you what's marked as Exhibit 4B. Wuld you

pl ease tell us what that is.
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MR. ROOTHS: This is a
certificate of occupancy obtai ned by Floyd
Smth, Jr.--Sr., I"'msorry, to open a pickup
| aundry, dated 11-7-2003.

M5. MADDOX: And why did he get
this certificate of occupancy?

MR. ROOTHS: The certificate of
occupancy M. Smth obtained so he could
open up a store--I nean, to pick up |laundry.
He was going to operate. He's a elderly
gent | eman.

M5. MADDOX: Ckay. And did he
sign a lease with you?

MR, ROOTHS: Yes; he signed a
| ease with ne.

M5. MADDOX:  Ckay.

MR, ROOTHS: It was for about 24
nmont hs.

M5. MADDOX: And woul d you pl ease
tell us what a pickup laundry is.

MR, ROOTHS: A pickup laundry is

a collection point for dry cleaning and
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| aundry itens to be taken out to a factory
processor and to be processed and returned
for the custoners to pick up with 24 to 36
hour s.

M5. MADDOX: And woul d you
descri be the equi pnmrent needed to operate a
pi ckup | aundry.

MR, ROOTHS: The only equi pnent
that you need in a pickup laundry is a rack
to hang the clothes on.

M5. MADDOX:  Anything el se?

MR. ROOTHS: You have to have a
conputer and other things to interact with
your custoners, plus tables to nark,
adequately identify, mark the cl othing.

M5. MADDOX: Are there any
| aundry machi nes used for pickup | aundries?

MR. ROOTHS: No, no l|aundry
machi nes are used in a pickup |aundry,
because it's an unlicensed busi ness.

M5. MADDOX: |Is there any other

heavy machi nery used for a pickup |aundry?
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MR. ROOTHS: No. No heavy
machi nery.

[ Rooths Exhibit No. 5
was marked for
I dentification]

M5. MADDOX: Ckay. |I'mgoing to
show you what is marked as Exhibit 5. Wuld
you please tell us what this docunent is.

MR. ROOTHS: This is a docunent
that | found on the Wb site, related to
busi ness |licensing and of various types of
busi nesses in the District of Col unbia and
this identifies that the type of business |
had opened has no requi renent for speci al
| nspections, investigation approvals, and
other itens. And | went downtown and
verified this wth the Ofice of Business
Li censing, and they said | was correct, |
fall in the category, the sane as a
tailoring shop.

M5. MADDOX: So you're saying

that a pickup laundry does not require a
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| i cense to operate?

MR. ROOTHS: No; it does not
require a license to operate.

M5. MADDOX: So when Floyd Smith
was opening up the pickup |aundry, would you
tell us what types of things he did to open
up the busi ness.

MR ROOTHS: M. Smith installed
a stationary rack, noved the counter back
Into a space, obtained a cash register, put
down a rug, did sonme repairs on the door,
and that was basically the bul k of things he
di d.

M5. MADDOX: Ckay. And was he
able to open the pickup |aundry?

MR, ROOTHS: No. During the
process of M. Smth getting it ready, sone
people in the community started conpl ai ni ng,
and he--and one night, himand three other
men, three other elderly nmen were there
putti ng down the rug and cl eaning up. They

had a visit from about 15 police.
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Supposedly they were doing sone type a
illegal activity there. And after that, M.
Smth decided that he just was not the
person for that. He couldn't take that type
a stress, of having police and ot her people
comng inin an intimdating form

M5. MADDOX: Ckay. So he's no
| onger there?

MR, ROOTHS: No. M. Smth
decided he'd go and stay in retirenent
per mnent|y.

M5. MADDOX: What did you do with
the prem ses next?

MR. ROOTHS: | had--1 decided
that I would open the laundry nyself, and
then I went out and got the certificate of
occupancy changed over to ne, and started to
do sone nodifications. | put down a tile
floor.

M5. MADDOX: Did that require you
to nove in any heavy nachinery?

MR, ROOTHS: No. | didn't nove
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any heavy machinery.

M5. MADDOX: What was the
heavi est pi ece of equipnent that you needed
to operate this business?

MR. ROOTHS: It was a rack, was a
el ectric rack.

[ Rooths Exhibit No. 6
was mar ked for
I dentification]

M5. MADDOX: |'m going to show
you what's marked as Exhibit 6. Wuld you
pl ease tell us what this is.

MR ROOTHS: This is a picture of
the rack, and on the |eft-hand side of the
est abl i shnent.

M5. MADDOX: Was the laundry to
be washed there on the premi ses?

MR. ROOTHS: Nothing is washed or
processed on the prem ses. Everything is
taken out to a factory.

M5. MADDOX: Wiere was it taken?

MR, ROOTHS: It was taken to
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Virginia, to the processor.

M5. MADDOX: Are there any other
pi ckup laundries in the nearby conmunities?

MR. ROOTHS: Yes. There are two.

M5. MADDOX: And where are the
| ocat ed?

MR. ROOTHS: One is located in
t he 1400 bl ock of 14th Street. The other
one is located in the 1400 bl ock of P
Street.

M5. MADDOX: And what nade your
pi ckup laundry different fromthose?

MR. ROOTHS: Mne's is a--we
chose to be, going--becone environnental
friendly, and associated ourselves with a
provi de that uses bi odegradabl e chem cal s,
and ot her things, and soaps to clean the
clothes, so that it's just better for the
communi ty and for your custoners.

M5. MADDOX: Ckay. And any ot her
reason?

MR. ROOTHS: Excuse ne?
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M5. MADDOX: Any ot her--what el se
made your conpany different fromtheirs?

MR. ROOTHS: Qur |ocation was a
primary reason that | opened, because | have
six to eight buildings wwth at least 50 to
90 units right in nmy 300 foot area, circled
area of my buil ding.

M5. MADDOX: Wbul d you pl ease
tell me what other expenditures you nmade for
t he busi ness.

MR. ROOTHS: | went out and
decided that if |I was going to do it, |
needed to have a rack, a noving rack. So |
went out and got a new rack and | put down a
tile floor, | obtained a sign in accordance
with the historic DCR--DC--the Hi storic
Board, and Board of Licensing.

[ Root hs Exhibit No. 7
was marked for
I dentification]

M5. MADDOX: Ckay. |I'mgoing to

show you what's been marked as Exhibit 7 and
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woul d you please tell us what this docunent
I S.

MR ROOTHS: This is a listing of
purchases that | nmade on one of ny credit
cards, showng itens that | purchased in
order to get the business up and running.

M5. MADDOX: And what was the
total ?

MR. ROOTHS: The total on this
list is $3,342.

[ Root hs Exhibit No. 8
was mar ked for
I dentification]

M5. MADDOX: |'m going to show
you what's marked as Exhibit 8. Wuld you
pl ease tell us what this docunent is.

MR. ROOTHS: This is the sign
that | purchased in order to have a signhage
date that was conpliant with the Historic
Board, and that's $1650.

[ Rooths Exhibit No. 9

was mar ked for
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I dentification]

M5. MADDOX: |'m going to show
you what's marked as Exhibit 9. Wuld you
pl ease tell us what this docunent is.

MR. ROOTHS: This is another
credit card and this is a sort of all the
materials purchased in order to get the
busi ness--additional materials, and
I ncl udi ng security caneras and ot her things,
and that's $10, 953.

[ Root hs Exhibit No. 10
was mar ked for
I dentification]

M5. MADDOX: Ckay. I'mgoing to
show you what's marked as Exhi bit 10.

Pl ease tell us what this itemis.

MR. ROOTHS: This is a
certificate fromny--1 nmean, a bill fromny
wel der for $1850 for providing | abor for
installing the signs, and putting up the
hand rail and repairing the deck that goes

down and fixing the doors to cone in.
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[ Root hs Exhibit No. 11
was mar ked for
I dentification]

M5. MADDOX: Ckay. I'mgoing to
show you what's nmarked as Exhibit 11. Wuld
you please tell us what this is.

MR. ROOTHS: This is a bill from
the person that installed the floor for ne
in the establishnent.

M5. MADDOX: And how much is that
for?

MR ROOTHS: That's for $1345.

[ Root hs Exhibit No. 12
was mar ked for
I dentification]

M5. MADDOX: And pl ease tell us
what is marked as Exhibit 12, what this
docunent i s.

MR, ROOTHS: Exhibit 12 is
anot her sign fromthe--another thing from
the welder to nmake up the doors, and repair,

and install them
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M5. MADDOX: And what was the
total ?

MR. ROOTHS: The total here is
$1267.

[ Root hs Exhibit No. 13
was mar ked for
I dentification]

M5. MADDOX: And I'mgoing to
show you what's nmarked as Exhibit 13. Wuld
you please tell us what this is.

MR, ROOTHS: This is ny Verizon
phone bill for the installation of the phone
| i nes, and upgrade the phone |ines, of
$1, 094.

M5. MADDOX: Thank you, sir.

[ Root hs Exhibit No. 14
was mar ked for
I dentification]

M5. MADDOX: |'m going to show
you what is marked as Exhibit 14 and woul d
you please tell us what this docunent is.

MR ROOTHS: This is a
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certificate of occupancy dated 12-22-05.

M5. MADDOX: And why did you get
this certificate of occupancy?

MR. ROOTHS: This is the
certificate of occupancy that | obtained to
make--to give nme ownership of the business,
or show that | had ownership of the
busi ness.

M5. MADDOX: So you're saying it
was a change of ownershi p?

MR ROOTHS: Yes; it's change of
owner shi p.

M5. MADDOX: And what did you
wite for previous use on this certificate
of occupancy?

MR, ROOTHS: | wote dry cleaning
collection pickup. Dry cleaning collection
pi ckup.

M5. MADDOX: And what did you
wite for the, as the approved use?

M5. MADDOX: Dry cl eani ng

col l ection pickup.
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M5. MADDOX: Wiy did you wite
dry clean collection pickup under previous
and approved use?

MR. ROOTHS: The staff down at
the DCRA told nme that all | needed to do
was--the only thing | needed to change was
the ownership part and that was why | didn't
change anything else. | did as |I was
i nstructed by them since | was taking the--
| mean, noving the business fromM. Smth's
ownership into mne's, for purposes of, |
mean, occupancy certificate.

M5. MADDOX: And do you recall if
anyone specifically reviewed this
application before you submtted it?

MR. ROOTHS: Yes. | talked with
staff nmenbers of the DCRA down at their
processi ng desk and the supervisor, Frank
Moody, | ooked it over, and told ne to cone
back in three days and he would--it shoul d
be processed and ready for ne.

M5. MADDOX: And was this the
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first time anyone assisted you in filling
out the application for a certificate of
occupancy?

MR ROOTHS: No. | sent--every
certificate of occupancy | filled out, |
filled out with the advisenent of the staff
there at the desk and the--and whoever the
supervi sor was at that tine.

M5. MADDOX: Were you able to
open up the pickup laundry within the six
mont h ti meframe?

MR. ROOTHS: No. | wasn't able
to open it up in a six nonths tinmefrane
because- -

[ Root hs Exhi bit No. 15
was mar ked for
I dentification]

M5. MADDOX: |'m going to show
you what's marked as Exhibit 15. Wuld you
pl ease tell us what this is.

MR, ROOTHS: This is a stop work

order, stop work order w thout permts
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posted for the basenent.

M5. MADDOX: And when did you get
the first stop--1"msorry. D d you say the
date? What is the date of this stop work
order?

MR. ROOTHS: The date of the stop
wor k order is 3-22-06.

M5. MADDOX: And what did you do
In response to this stop work order?

MR, ROOTHS: When | got a stop
work order, | called the nunber and asked to
speak to M. Juan Scott.

M5. MADDOX: And what was his
response?

MR. ROOTHS: He was--he seened to
be out of the office a lot, doing a lotta
work, and he didn't return the call for an
extrenely long tine, and when he did return
the call, we set up a date, which was in
May.

M5. MADDOX: A date for what?

MR ROOTHS: A date so he could
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cone out and inspect, to see what
nonpermtted work I was doing in the
basenent .

M5. MADDOX: |'msorry. And when
was that again?

MR ROOTHS: It was in My.

M5. MADDOX: And when he cane
out, what did he--what happened when he cane
out ?

MR. ROOTHS: He | ooked around the
basenment and he said--he asked ne what had |
changed in the basenent, that people thought
| was doing electrical and plunbing, and I
said nothing, all | did was put down a floor
to this point.

M5. MADDOX: And what resulted in
the stop work order?

MR. ROOTHS: His result was that
he lifted it.

M5. MADDOX: Now when he lifted
this stop work order, how nmuch work was | eft

to do on the premses to get it open?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

334

MR. ROOTHS: There wasn't that
much left to do. | had to get the rack
instal |l ed because | couldn't have it
installed while the stop work order was in
effect. And | had to put the sign up.

[ Root hs Exhibit No. 16
was mar ked for
I dentification]

M5. MADDOX: Ckay. I'mgoing to
show you what's marked as Exhibit 16. Wuld
you please tell us what this is.

MR. ROOTHS: This is a stop work
order fromEd Ball at the DCRA inspection
of fice.

M5. MADDOX: And what is that
dated? Wiat is the date on this?

MR. ROOTHS: The date on this is
6- 14- 06.

M5. MADDOX: Ckay. And why was
this stop work order issued?

MR. ROOTHS: He said that--he

said | didn't have--it appeared | was
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wor ki ng wi t hout nechani cal permts.
M5. MADDOX: Ckay. D d anyone

come out to inspect the prem ses?

MR. ROOTHS: No. | called and
could not catch, get M. Ball. Then | just
kept calling back. And then | just--1 was
real persistent. | asked themto, you know,

I dentify what was, you know, wong with
doing the--that | had done related to this
stop work order, and they went in the
conput er and | ooked up, and then they said
that evidently, that no stop work order has
been lifted, so I--and this was in, about--
this was in July.

M5. MADDOX: Ckay. And did you
recei ve any other stop work orders?

MR. ROOTHS: Yes. | received
anot her stop work order fromthe Departnent
of Regul ations, an other inspection,

H storic Preservation.
M5. MADDOX: And why was t hat

I ssued?
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MR. ROOTHS: They had received
that | had a record assigned w thout
retaining a permt, and in the area
exenptions on the sign, and | had a permt
in the w ndow above the door. | could not
post permts outside. People would take
themif you left stuff hangi ng outside.

M5. MADDOX: And what was the
result of this stop work order?

MR. ROOTHS: | talked to M.
Lanbert. He told ne that he woul d check it
out, and if | didn't hear back from himthen
the stop work order had been lifted.

M5. MADDOX: Ckay. And did you
hear back from hi nf

MR. ROOTHS: No. | didn't hear
anything else from M. Lanbert.

M5. MADDOX: And when did you
open--did you actually open the store at any
poi nt ?

MR, ROOTHS: | actually opened on

Decem -1 nean Septenber 12th.
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MS. MADDOX: O 2006.

MR, ROOTHS: 2006. Yes.

M5. MADDOX: Ckay. And about how
| ong did you stay open?

MR ROOTHS: It was opened to
Septenber--it was open two weeks, about.
Septenber 28th, | think it was.

M5. MADDOX: Ckay. And did you
have custoners?

MR. ROOTHS: Yes. | had a
regul ar flow of custoners.

M5. MADDOX:  About how many
custoners did you have in that period of
time?

MR. ROOTHS: | was--about--1
guess about two hundred.

M5. MADDOX:  Ckay.

MR. ROOTHS: Between 240 and 200.
Sone were repeat custoners.

M5. MADDOX: And where were your
custonmers comng from primarily?

MR ROOTHS: My custoners were
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primarily comng fromthe buil dings south of
me and west--and east of ne.

M5. MADDOX: And were your
custonmers primarily driving to your
| ocati on?

MR. ROOTHS: No. [It's all foot
traffic. You know, driving--people--it's
downtown. No, | don't have any--1 woul dn't
have anybody driving up to drop off |aundry.
Most of these people were going to, on their
way to Fresh Fields or sonewhere, to do sone
grocery shopping. They dropped off their
| aundry.

M5. MADDOX: Ckay. Wy didn't
you open up--you received a certificate of
occupancy on Decenber 22nd of 2005. Wy
didn't you open up by June 22nd of 20067

MR ROOTHS: | had these stop
work orders and these stop work orders
prevented you from opening. You know, you
couldn't finish the work, couldn't do

anyt hing, and you had to wait for sonebody
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to conme out fromDCRA to |ift the stop work
order, cause if you did the work, then you
were subject to be fined.

M5. MADDOX: Ckay. Can you use
this location as a residential space?

MR. ROOTHS: No. This is a m xed
use building, a m xed-use commerci al
bui l ding, identified on it by ny nortgage
conpany, and everybody el se.

M5. MADDOX: |'msorry. Wat,
why- -

MR. ROOTHS: It's a m xed-use
bui | di ng.

M5. MADDOX: Ckay. After you
received the final stop, the last stop work
orders, did you receive anything else from
the O fice of Zoning Adm ni stration?

MR. ROOTHS: Yes. | had anot her
stop work order that, sone reason, just
di sappear ed.

M5. MADDOX: What do you nean?

MR, ROOTHS: | had anot her stop
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work and a letter of revocation; yes.

M5. MADDOX: |'msorry. Let ne
ask you, did you receive anything el se,
after the stop work orders?

MR. ROOTHS: Yes. | received a
| etter of revocation; yeah. | received a
| etter of revocati on.

M5. MADDOX: Ckay. Revoking
what ?

MR, ROOTHS: That was telling ne
that | was--1 had so many days to | think
appeal the decision or | was going to be
shut down on the 28th.

M5. MADDOX: Ckay. Could you
convert the basenment where the--and the
first floor, to a residential area?

MR, ROOTHS: Converting is
extrenely expensive. | nean, |'d have to
put in a full bathroom full kitchen,
restructure the front of the building. It's
a--you're tal king about a hundred, $200, 000,

to get that place to be acceptable under the
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new rul es and stuff for residential use. |
mean- -

M5. MADDOX: Are you finished?
At this tine, are you limted in the types
of a | ease you can get?

MR. ROOTHS: As far as...?

M5. MADDOX: As far as the type
of | ease that you can get for the area. O
mort gage; excuse nme. Not | ease.

MR, ROOTHS: Mortgage. Oh, yeah.
VWll, the banks identify the nortgage, |
mean, and they identify the building as a
m xed- use commerci al buil di ng.

V5. MADDOX:  Ckay.

MR. ROOTHS: And that's what
limts my ability to--1 can't get
residential nortgages.

M5. MADDOX: And does that area,
t he designation of that area as a comerci al
area, affect any other expenses that you
have?

MR. ROOTHS: Do what ?
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M5. MADDOX: Does that
designation of the area as a conmerci al
space affect any other expenses that you
have?

MR. ROOTHS: You nean does it add
any ot her expenses?

MS. MADDOX:  Yes.

MR. ROOTHS: UWilities.

M5. MADDOX:  Ckay.

MR ROOTHS: By utilities, I'm
billed on a commercial rate for the first
and second floor--1 nean, the ground and the
first floor. They bill that. And the
utilities said |I'd have to submt docunents,
of ficial docunents fromthe city show ng
that this had been converted and that it was
al l owabl e, before they would change the rate
structure. Both the gas and the |ight
conpany.

M5. MADDOX: Ckay. | have no
further questions at this tine.

ACTI NG CHAI RPERSON ETHERLY:
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Ckay.

M5. MADDOX: But | would like to
cone back for a summary at the end.

ACTI NG CHAI RPERSON ETHERLY:
kay. You'll have an opportunity for your
summary and cl osing at the concl usion.

At this point I'lIl turn to ny
board col | eagues. Any questions?

M. Mann.

BOARD MEMBER MANN: That was an
I nteresting chronol ogy and provided a | ot of
background information but I'mnot quite
certain that | understand, if | heard what
the--the pertinent information that | needed
to understand, and that is what is the
al l eged error of the Zoning Adm ni strator
and which of the information you presented
we need to take into account, that
substanti ates those all egati ons.

ACTI NG CHAI RPERSON ETHERLY:  Your
m crophone, pl ease.

MR, TAYLOR Who is the witness
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her e?

ACTI NG CHAI RPERSON ETHERLY:
don't get your question there. You're
obj ecting to counsel answering that
questi on?

MR, TAYLOR: Yes. Yes, sir.

ACTI NG CHAI RPERSON ETHERLY: M.
Mann's question | think is getting at
excellent recitation of the cal endar of
events but let's kind of fine-tune what the
error is that's being alleged here.

MR, ROOTHS: Ckay.

M5. MADDOX: Qur argunent, and
which will be summed nore clearly, later, is
that the error--we believe that the--that
| at ches and estoppel, or equity argunents
favor the denial of the--or the reversal of
the revocation of the certificate of
occupancy. W believe that the certificates
of occupancy were issued properly. And that
t he BZA shoul d be stopped from or estopped

fromrevoki ng those, because of the history
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of issuing these certificates of occupancy,
stemm ng back from 1989 to 2005. That is
their argunent, that they issued it

I ncorrectly, because it went to a
nonconf orm ng use--excuse me--to a
conformng use in 1970 and then went back to
a nonconform ng use in 1989. Therefore,
because of that particular certificate of
occupancy, was wong, was incorrectly

| ssued. Any subsequent ones are al so

I ncorrectly issued.

ACTI NG CHAI RPERSON ETHERLY: And
are you asserting that DCRA' s position, that
t he nonconform ng use stopped at sone point,
1970 or sonewhere, at sone |later date--are
you asserting that that is incorrect, or are
you submtting, or proffering--1 don't want
to say proffer at this point--but are you
subm tting that the nonconform ng use at
sonme point did stop?

M5. MADDOX: Yes. That is what

they are arguing, that it did stop at sone
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poi nt .

ACTI NG CHAI RPERSON ETHERLY:

Ckay. But are you in agreenent wth that
argunent? |s your client in agreenent with
that argunent? O are you saying that at no
point did it stop being a nonconformng use?
It continued to operate as a pickup | aundry
t hroughout the history that we just wal ked

t hr ough?

M5. MADDOX: Yes, | am and |
pause only because | don't have the
docunentation from 1949. |'m goi ng based on
their letter.

ACTI NG CHAI RPERSON ETHERLY:

Ckay.

M5. MADDOX: They are clai mng
that the nonconformng use did stop and then
becane--the nonconform ng use was in effect
and then it stopped, and then it becane a
conform ng use property, and it becane
nonconform ng again in 1970. Absent that

entire--1 don't have those docunents from
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DCRA but | have nothing to say that that is
an incorrect assertion on their part.

ACTI NG CHAI RPERSON ETHERLY:
Ckay. and | don't think the answer to that
gquestion, one way or another, necessarily
stops your argunent "dead in the water."
The estoppel and the latches still very nuch
apply.

MS. MADDOX:  Yes.

ACTI NG CHAI RPERSON ETHERLY:
just think for purposes of, as M. Mann was
getting, trying to figure out, okay, what's
t he payoff to the cal endar that we just
wal ked t hrough? Wether it noved into
conformance or not, there still is the
I ssue, as you lay it out, in terns of
tal ki ng about the estoppel argunent, hey,
| ook, ny client operated in good faith,
nunber two, we have actions that we allege
took place on the part of DCRA and enpl oyees
under DCRA's auspices, that my client relied
upon.
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W nade certain inprovenents,
quite a nunber of which have a significant
nonetary val ue attached to them and
finally, we just think the equities here
argue in our favor.

MS. MADDOX:  Yes.

ACTI NG CHAI RPERSON ETHERLY:
That's your estoppel argunent. The | atches
argunent is essentially even if you don't
buy that, there just was too nuch del ay
here. W stop work order, stop work order.
But once ny client got his certificate of
occupancy in that last final "heave ho," we
weren't able to even open.

And | think that's what M. Mann
was kind of getting at in terns of trying to
kind a clarify where we are here. But |
think it was inportant to just--again, |
don't think it's essential for you to argue
or prove that, well, it never stopped being
nonconf or m ng.

As you' ve indicated, you have no
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evidence to prove that it did not. You
haven't been able to reach back all the way
to the '70s and denonstrate that X, Y and Z
haven't happened. So |I think that's the
answer to the question that M. Mann was
putting forth, in terns of kind of, okay,
kind of, Where are we?

" mnot |ooking to put words into
your nmouth but | think his point was a well -
taken one in ternms of just kind of sorting
out, okay, at the end of the day, this is
kind of what it is.

Does that help, M. Mann?

BOARD MEMBER MANN:. That does
help. Also this is a different sort of case
than 1" mused to hearing, because typically,
when we hear, when | hear, the cases that
|"ve been in, allegations of an error by the
Zoning Adm nistrator, it's usually tied to
some provision of the zoning regul ati ons.

So that's the sort of argunents

that 1'"mused to hearing. So when you're
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tal ki ng about | atches and estoppel, which is
sonething that I'mless famliar wth, it
takes a very clear explanation as to what

t he argunent is.

ACTI NG CHAI RPERSON ETHERLY: As a
followup to M. Mann's question, playing
your, kind a rolling your argunent out, if
you wll, at what point woul d--1'"m al nost
I nclined to ask, under your argunent, would
DCRA, at any point in tinme, be able to step
i n and correct and erroneously-issued C of O
under this particular set of circunstances?

I would take it your assertion
Is, at mninmum the first tinme your client
came to DCRA, used those words, "pickup
| aundry service," DCRA should have realized
at that point sone error was at play, and
needed to be corrected.

But I'mtrying to get a sense of
at what point would DCRA be able to finally
correct that? Under your argunent, it

sounds as though the answer to that question
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woul d be, well, if you don't correct the
bite at the apple on the first go-around,
then DCRA is forever stuck with a
nonconformng use in this |ocation.

It's perhaps a poorly-worded
questi on- -

M5. MADDOX: No, | understand
what - -

ACTI NG CHAI RPERSON ETHERLY: - -
but I'"mjust trying to get a sense of if
you're in the Zoning Adm nistrator's shoes
for a nmonment, at what point, if DCRA
realizes they're in error, at what point--
again, perhaps, it's--maybe it's just a
little circular. At a certain point they're
estopped, and that's your argunent. You
shoul d have caught it on the first go-
around. If you didn't, then ny client's
of f, scot-free.

M5. MADDOX: Ckay. At one point-
-our position is when the predecessor of the

property owned it.
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ACTI NG CHAI RPERSON ETHERLY:
Ckay. That's fair.

M. Turnbull, any questions?

COW SSI ONER TURNBULL:  Thank
you, M. Chair. None at this point. |[|'d
| i ke to hear fromthe Zoni ng Adm ni strat or,
t hough, and ask hi m questions on--

ACTI NG CHAI RPERSON ETHERLY:
Ckay. Any cross exam nation questions from
t he Zoni ng Adm ni strator, from DCRA?

MR, TAYLOR: Yes, M. Etherly.

ACTI NG CHAI RPERSON ETHERLY: And
as we prepare to nove in, let ne just ask,
very quickly; Do we have a representative
from ANC 2F on hand? Al right. | want to
be sure that we get you into this fray as
well. So I'"'mgoing to turn to you after we
go through cross exam nati on questions from
DCRA, and of course there will be an
opportunity for ANC presentation as well.

ANC COW SSI ONER DYER  Perfect.

ACTI NG CHAI RPERSON ETHERLY: Al |l
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right. Excellent.

MR. TAYLOR® M. Rooths, do |
understand, correctly, that you purchased
the property in January of 20007?

MR, ROOTHS: Yes.

MR. TAYLOR: And are you the sole

owner ?

3

ROOTHS:  No.

3

TAYLOR: \Wo el se is an owner
wth you?

MR, ROOTHS: Nancy Dao, ny wfe.

MR, TAYLOR: Have the two of you
ever relinqui shed ownership of the property?

MR, ROOTHS: What'd you say?

MR. TAYLOR: Have you and Ms. Dao
ever relinquished ownership of the property
bet ween January 2000 and ri ght now?

MR. ROOTHS: You nean have we
sold it? Is that what you're saying?

MR TAYLOR Yes, sir.

MR, ROOTHS: No.

MR, TAYLOR: How many stories is
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t he house? O excuse ne. How nany stories
I's the buil ding?

MR, ROOTHS: How many what ?

MR TAYLOR:  Stori es.

MR. ROOTHS: Four stories.

MR, TAYLOR: Ckay. One of which
s a basenent?

MR, ROOTHS: It's the ground
floor, the other three stories above that,
and the sub basenment bel ow t he basenent.

MR, TAYLOR: Ckay. Wiat do you
do with the upper stories?

MR. ROOTHS: The upper two
stories are residential, four unit
residential .

TAYLOR: Do you live there?
ROOTHS:  Yes.

TAYLOR: On both floors?

2 3 3 3

ROOTHS: No. W live in one
of the units and | rent out the others.
MR, TAYLOR: How many units do

you rent out?
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MR, ROOTHS: | rent out two of
t hem

MR, TAYLOR: Do you have a
busi ness license for a rental property?

MR. ROOTHS: Do | have a business
| icense for a rental property? | have--
yeah, | have a license. Wat do you nean, a
busi ness license for a rental property?

MR TAYLOR: Yes, sir. Do you
have a business license to operate rental
property in the District of Colunbia?

MR. ROOTHS: | have a--yes, |
have a business license for rental property
in the District of Colunbia.

MR, TAYLOR: And when was t hat
| ssued?

MR ROOTHS: 1'd have to go | ook
It up.

MR, TAYLOR: Ckay. At this tine,
| would like to request, anong ot her things,
that the record be held open--

M5. MADDOX: 1'd like to object.
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MR TAYLOR --afterward, just to
get that inserted into the record. DCRA s
records do not show such a license to have
been i ssued.

M5. MADDOX: |'m going to object.
Rel evancy.

ACTI NG CHAI RPERSON ETHERLY:  Your
m cr ophone, please, M. Maddox.

M5. MADDOX: |'m going to object
to that. The relevance of it.

ACTI NG CHAI RPERSON ETHERLY:

Were are we heading with that, M. Taylor?

MR TAYLOR: W're trying to head
into M. Rooths' know edge of how the
bui | ding may be properly used under the
zoning laws of the District. | should say
the zoning and the licensing | aws of the
District.

M5. MADDOX: That is not rel evant
to the reasons that DCRA has revoked the
certificate of occupancy for a dry cleaning
pi ckup.
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MR, TAYLOR: M. Chairman, this
argunment that the Appellant is putting
forward is primarily one--essentially
not hi ng but estoppel and | atches, that
requi res good faith on the part of the
Appellant in order to prevail, and this goes
toward that good faith

ACTI NG CHAI RPERSON ETHERLY: By
denmonstrating that there perhaps is a
measure of famliarity with rel evant zoni ng
regs as it pertains to his specific
property, such that--1 nean, |I'mjust kind
of spinning out the argunent, M. Tayl or.
Wuld it be your contention that if such a
| icense is in the possession of the
Appel I ant, that argues towards, or allows
the inputation of sone know edge to the
Appel I ant, that he was aware DCRA was naki ng
an error, over and over with the C of O s.
s that essentially kind a where it goes?

MR, TAYLOR: | think that it cuts

a nunber of directions. Nunmber one, if he
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does have that license, then that goes to
verify the inputed know edge of the
regul ations that is inputed, as a matter of
law, to all of the custonmers in the District
that deal with the governnent.

| f he does not have that |icense,
then it goes to show that he does not have

sufficient knowl edge to nake the good faith

argunent .

M5. MADDOX: And | --

ACTI NG CHAI RPERSON ETHERLY:  And
| understand both of you, I"'mgoing to

I nvite sonme comment from ny coll eagues, or
maybe sone qui ck di scussion on this.
understand, | think, both sides, where
you're trying to go with it, M. Taylor, and
| understand your objection, M. Maddox.

" m perhaps struggling with
whet her or not it just |eads us down a road
that still has no inport to what's
ultimately at issue in front of us.

It could be the case, that
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whet her he has it or doesn't have it, it
doesn't necessarily dispose of the good
faith problem | understand, but--

MR TAYLOR M. Chairman, if |
may, | would like to add one nore el enent
that this goes to. For the Appellant to
prevail--the Appellant has nade a
consi derabl e nunber of allegations in these
openi ng questions, that are not verified by
any docunentation. Veracity and credibility
are going to be things that you are in a
position of needing to judge, and | believe
that this also goes toward the credibility
of the Appellant.

[ The Conmi ssion confers]

ACTI NG CHAI RPERSON ETHERLY:
think that perhaps the appropriate way to
proceed on that is--and quite frankly, I'm
not the biggest fan of kind of hol ding
t hings in abeyance while we kind a sort them
out. But |I'mnot quite convinced, either

way yet, and |I'mthinking that |'m hearing
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fromboth of ny coll eagues, perhaps, the
sane struggl e around rel evance.

But | don't want to dismiss it
outright yet, and dispose of it entirely, so
I|"msinply going to kind of take notice of
that and we're probably going to have to
clarify that as we nove towards determ ning
what our next step is going to be here on
that particul ar issue.

So I''mnot disposing of the
guestion yet, I'mnot wal king away fromthe
objection, but let's just kind of hold that
I n abeyance for the nonent and kind of cone
back to that particular issue.

Ckay. Pl ease, M. Taylor.

M5. MADDOX: May | add to that
point, that the residential--the process for
residential licenses is different fromthe
process of getting a commercial |license. To
know t he process of one is not to know the
process of the other. | just want to note

that for consideration.
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ACTI NG CHAI RPERSON ETHERLY:
kay. Duly not ed.

M. Tayl or, cross exam nati on.

MR, TAYLOR: M. Rooths, could
you please clarify for us the difference
bet ween getting a commercial business
| i cense and a commerci al business |icense
for a residential property.

M5. MADDOX: (Obj ecti on.

MR, TAYLOR: Once again, we've
had a factual assertion made with no support
for what that factual assertion is, whether
It 1s correct or not.

ACTI NG CHAI RPERSON ETHERLY: |'m
goi ng to suggest that we hold all questions
on that one, kind of--we're going to have to
sort that one out. So keep that in m nd,
but let's nove on to another I|ine.

MR, TAYLOR:  Yes, sir.

M. Rooths, you stated that
bef ore you purchased the property, you spoke

Wi th the previous owner, and the previous
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owner told you that the building was a

m xed-use building; is that correct?

MR ROOTHS:

and downt own DCRA.

MR TAYLOR

MR ROOTHS:

there with him

MR TAYLOR

The previ ous owner

And downt own DCRA?

Yeah. | went down

Coul d you tell us

nore about that visit to DCRA.

MR ROOTHS:

We just went

downtown and talked to the people. | wanted

to make sure.

MR TAYLOR

whom you spoke?

MR. ROOTHS:
MR TAYLCR
MR. ROOTHS:

Do you renenber with

In 20007
Yes, sir.

|'"d have to--you'd

have to show ne a picture of the people

working there. | could renmenber their

faces, and then | could point that out to

you.

MR TAYLOR

And it's your
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contention that sonmeone at DCRA, in either
2000 or 1999, told you that that building
was in an area that was zoned for both
comrerci al and residential property?

MR ROOTHS: Yes. The previous
owner had both occupancy certificates.

MR, TAYLOR  Excuse ne, M.

Root hs. My question was: Did soneone at
DCRA specifically tell you that that

buil ding was in a zone zoned for comercia
and residential property?

MR ROOTHS: And I'll tell you
again, the building ower had both
certificates of occupancy and we went down
to DCRA and the people said that they were
valid for that building.

MR TAYLOR: Ckay. We've
establ i shed, now, that the previous owner
had a certificate of occupancy and told you
that you coul d have conmerci al property
t here.

MR. ROOTHS: Excuse ne?
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MR. TAYLOR: So we've established
that the previous owner had a certificate of
occupancy and told you that you coul d have
comrercial interest in that building.

MR, ROOTHS: You said describe
hi nf

MR, TAYLOR: No. | just said we
seemto have established that. M question
Is is there someone at DCRA who specifically
told you that you could have comrercia
Interest in that property?

MR, ROOTHS: Yes. | went down to
the service desk and tal ked to the peopl e,
with the previous owner at the service desk.
The people at the service desk identified
that the occupancy certificates were valid
and that that would transfer to ne when
bought the buil di ng.

MR. TAYLOR: Did anyone there
| ook at a zoning map to see what zone the
bui | ding was in?

MR ROOTHS: | can't say what
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they went in the back and | ooked at. W sat
there and talked to them and then they got-
-they went off and discussed it, and cane
back.

MR, TAYLOR: Ckay. And they told
you that the previous certificate of
occupancy was valid; is that correct?

MR, ROOTHS: The previous
certificate of occupancies were both valid;
yes.

MR, TAYLOR: Ckay. And did they
tell you anything else, other than those
were valid and that they could be
transferred to you?

MR, ROOTHS: Wuld you repeat
t hat, please.

MR, TAYLOR: Ckay. They told you
that the previous certificates were valid.
They told you that they could be transferred
to you. D dthey tell you anything el se?

MR. ROOTHS: | can't recollect

conversations directly from 2000, word for
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word. | nean, | can't renmenber at this
time. Maybe if | sit down and think about
it a while, | could determ ne--even renenber
a nane. But at this tinme, | can't even
remenber the nanmes of the people there.
can see their faces, and sone of them stil
work for the District. But their nanes, |
don't know.

And as far as soneone telling ne
were they valid, that wasn't ny
determ nation to make. They were valid
certificates of occupancy. So valid
certificates of occupancy inplies to ne that
| can--and they're transferable to ne--then
| can do what the building allows ne to do
with that certificate, and that's why they--
| went down there to verify them

MR TAYLOR. M. Rooths, is it
correct that the certificate of occupancy
for the basenent and the first floor, that
was in the possession of the previous owner,

stated that the basenent and the first fl oor
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were appropriate for use as an industrial
| aundry and for shoe repair?

MR, ROOTHS: | did not say that
they said it was for an industrial |aundry.
They said that the thing was--that they were
valid for what | wanted to use them for.

That he was using as a shoe repair and doi ng
ot her things down there, and that all |
wanted to do was a pickup laundry type of
operation outta there, and that's what they-
-they told ne that ny--that what | stated to
themwas a correct use. | did not go down
and di scuss with them what he was doi ng at
that tinme there.

MR. TAYLOR: Did you know what he
was doing there at that tinme?

MR, ROOTHS: He was doi ng shoe
repair and he was doi ng sonet hi ng, sonething
with laundry there. But that was--the
| aundry was not ny concern. | nean, all |
wanted to do was make sure that | could do

what | wanted to do. | didn't go into
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detail over the difference between one thing
and another. Al | knewis that what |
wanted to do was a unlicensed business in
the District of Colunbia and it fell in the
category of shoe repairs and val ets, and
ot her types of shops like that, and that's
what | went down there with the intention of
finding out at that tine.

But an industrial laundry? You'd
have to--1 don't know. And I didn't--1'"m

not privy to say that he was doing it--I

mean, |'mnot able to say he was doi ng
I ndustrial laundry. | canme there on the
weekends, | took off and went down there, ne

and ny wife was living out of--partially out
of the area. So it was not a thing that |
could go and cone, cone readily. M/ job is
very--was very denmandi ng.

MR TAYLOR: Ckay. So you're
saying that you cannot state, with
certainty, just exactly what kind of

operation the previous owner was doi ng down
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t here?

MR. ROOTHS: | can state with
certainty that there was a operati on down
t here.

MR. TAYLOR: That there was
sonet hi ng- -

MR. ROOTHS: The machines were in
pl ace and they were not dusty. They were
clean. But | canme on the weekends nost a
the tine, so--and there was nobody there on
t he weekends. He nmet nme there and | went
t hrough the buil ding and everything, and
that's what | based it on, is going through
the building on a couple a weekends with
him that we will buy tonight, and we put
t he noney down on Septenber 30th, and we
were not able to close because the buil ding
was identified as an industrial building and
| had to go around and shop nortgages and |
didn't get a nortgage until the m ddle of
Novenber, and | couldn't close until the--

what ever the closing date is on there.
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MR, TAYLOR: So you never saw the
comrerci al operation actually functioning
down there; is that correct?

MR, ROOTHS: | never saw it but
t he machi nes were clean and they were
wor ki ng. The floors were cleaned up. The
stuff was hanging up. So, you know, |'ve--
|'ve been in comercial operations, and |
know what they | ooks |ike when a active
operation is going on, and when nothing's
going on. There's dirt everywhere, there's
dust, and the bathroomis dusty. | nean,
and it's just in sonewhat disrepair.

This wasn't in disrepair. This
was cl ean, |ike people--cause people's shoes
was sitting there, and everything el se, so--

MR, TAYLOR: Ckay. In your
Exhibit 2B, | believe you stated that you
got this new certificate of occupancy
because you and your wife were going to
start a new business there; is that correct?

MR ROOTHS: Yeah.
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And t hen--now woul d

Exhibit 4, which |

believe is the | ease you signed with Bar

Legal Servi ces.

MR. ROOTHS: A | ease?

M5. MADDOX: Hold on a sec. |'m
sorry. You said--

MR. TAYLOR  Excuse ne. Exhibit
3.

MR, ROOTHS: What is it? Wat's
the question on it? Three?

MR, TAYLOR: Ckay. And this was

a subsequent business that your brother and

two ot her people were going to operate; is

that correct?

MR. ROOTHS: They did operate.
MR, TAYLOR: They did operate.
MR ROOTHS: Yes. | explained to

you, during ny--

MR TAYLOR

begi n?

MR ROOTHS:

When did the | ease

The | ease began
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February the 1st, 2002.

MR, TAYLOR: So approximately
five nonths before you applied for a
certificate of occupancy for you to operate
your business in the |ocation?

MR, ROOTHS: Excuse ne?

MR. TAYLOR: Was that not about
five nonths before you applied for a
certificate of occupancy for you to operate
your business in that |ocation?

MR. ROOTHS: No; it's not five
months. This is--the other certificate of
occupancy is before this. You're confused.
This is--

MR. TAYLOR: Maybe | am confused.
Wul d you please tell nme again about your
Exhi bit 2B.

MR. ROOTHS: This is 12-19-01.
That's the first one I--

MR. TAYLOR: |'m | ooking at
Exhibit 2B. 2A says it--

MR ROOTHS: 2A. Yeah.
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MR TAYLOR: Says it is going to

be a laundry service, does it not?

MR. ROOTHS: Yes; yes.

MR. TAYLOR: And then 2B--

MR, ROOTHS: Yes.

MR TAYLOR --says it's going to

be a laundry and consul ti ng busi ness?

MR. ROOTHS: Yes. That's what |
was--that was how | was told to identify it
by DCRA staff.

MR, TAYLOR: Wiy did DCRA staff
tell you to add the consulting, if you had a
| aundry there?

MR. ROOTHS: DCRA staff--1 went
down and tal ked to DCRA staff. They told
me--1 told themthat | was--that | was--that
| had | eased the place, space out, and was
the certificate of occupancy still valid.
And | was sick. And they told ne that I
needed to add the consulting part to that
certificate. That's what the staff at the

desk down there told me, and | don't think
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Frank Mbody was the supervisor at that tine;
was sonebody else. | think he was working,
one of the workers sonewhere al ong the desk,
but he wasn't a supervisor, and the
directions cane fromthe back office which
was not privy to, and | stood outside and
waited for themto go back and talk to the
people in the back office.

MR, TAYLOR: So is it your
contention that DCRA staff told you, on or
about June 28, 02, that in order for Bar
Legal Services to operate in that space, you
needed to get a new certificate of occupancy
I n your nanme, stating that it was going to
be a | aundry and a consulting operation?

MR, ROOTHS: They told ne--this
I's what they told ne. They told ne not to
drop the laundry part because of sone | oad
differential, or difference between |aundry
and consulting, and if | wanted to have a
pi ckup laundry at that--if | dropped the

| aundry part, it mght be affected. And so
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| maintained the |aundry part and got the
certificate, consulting, yes, according to
the staff.

MR. TAYLOR: Now did the previous
owner run a pickup laundry, dry cleaning
busi ness?

MR ROOTHS: | already answered
that question, | believe. You asked ne that
question, what was there when | took
possession and | told you what was there.

So | didn't say nothing about dry
cleaning at that tine, did I?

MR, TAYLOR: Ckay. I'Ill take
that as a no. Was it a pickup retai
operation that your predecessor ran?

MR ROOTHS: He had a operation
out there with shoe repair and sone type of
| aundry stuff, cause he had nmachi nes setting
al ong, laundry machi nes setting along the
wall. Now !l told you |l went there on the
weekends. If | had any idea that | had to

go there during the week and observe his
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busi ness, | would a done it.

ACTI NG CHAI RPERSON ETHERLY: So
just to be clear, so we put a pinin this
particul ar question, cause | agree, it has
cone up, let ne nake sure |I'mjust clear on
it.

Wuld it be your testinony, M.
Root hs, that you're not in a position to
characterize what precisely was the nature
of what was underway in the, on the prem ses
at that tinme when you went? You only went
on the weekends. That's your testinony.

You saw equi pnent that appeared to be in
current working order, shall we say.

It did not appear to be negl ected
or dusty or anything along those lines. But
you're not able to say, wth specificity,
what the nature of the operation was there?

O are you able to say, when you
went there previously, what you saw there
was | aundry pickup equi pnent ?

MR ROOTHS: Yes, sir. | stated,
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| believe | stated that the machine--the
machi nery was wor ki ng, you know, |ike when
you shi ne shoes.

ACTI NG CHAI RPERSON ETHERLY:

Ckay.

MR. ROOTHS: The shoes are piled
up and- -

ACTI NG CHAI RPERSON ETHERLY: The
shoe portion of it.

MR. ROOTHS: --the other stuff
had clothes piled on top of it. But |--but
like | said, it was not operating on the
weekends when | went there.

ACTI NG CHAI RPERSON ETHERLY:

Ckay.

MR. ROOTHS: And | went there
approxi mately three weekends before |
pur chased t he buil di ng.

ACTI NG CHAI RPERSON ETHERLY:  So
are you in a position to say what operation
beyond shoe repair or shoe shining was goi ng

on on the property, based on what you saw
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when you did go, before you purchased it?

You i ndicated that you saw
cl othes and things piled up.

MR. ROOTHS: Yeah. dean clothes
folded up on top, up on top the machines.

ACTI NG CHAI RPERSON ETHERLY:
kay. M. Taylor, | apologize for the
I nterruption.

MR TAYLOR It's fine with ne,
M. Chair. M. Rooths, did any of those
machi nes down there have any spool s of
t hread on thenf

MR, ROOTHS: Excuse ne?

MR. TAYLOR: Did any of the
machi nes in the basenent of the building,
whil e the building was owned by the previous
owner, have any spools of thread?

MR ROOTHS: |'mnot picking up
that last part a your statenent. You're
sayi ng spiritual sonething?

MR. TAYLOR: No. | nust not be

enunciating well. D d any of the nmachi nes
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bel onging to the previous owner, which you
saw in the building, prior to purchasing the

bui | di ng, have any spools of thread on top

of thenf
MR, ROOTHS: You're stating
sonmething on top of then? |[|'msorry.
have a hearing defect. |I'mnot trying to--
ACTI NG CHAI RPERSON ETHERLY: Do
you recall--1"11 phrase it for you. Do you
recall seeing spools of thread--1 would take

It your question, M. Taylor, is thread that
woul d be used for alterations or tailoring
or sew ng?

MR TAYLOR: Yes. Yes, M.
Chai r.

ACTI NG CHAI RPERSON ETHERLY:
Ckay. Do you recall seeing any of that type
of equi pnment or accoutrenents on the
machi nery?

MR, ROOTHS: Wen | went there?

ACTI NG CHAI RPERSON ETHERLY:  Yes,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

380

MR. ROOTHS: Not at that
bui | di ng.

ACTI NG CHAI RPERSON ETHERLY:

Ckay.

MR ROOTHS: | saw it at his
ot her bui |l di ng.

ACTI NG CHAI RPERSON ETHERLY:

Okay. But not at the building in question
her e?

MR, ROOTHS: Not at the building
| was going to purchase.

ACTI NG CHAI RPERSON ETHERLY:
Excel l ent. Next question, M. Taylor.

MR. TAYLOR: Thank you.

I f you woul d | ook at your Exhibit
2C, what pronpted you to get that
certificate of occupancy?

MR. ROOTHS: Excuse ne?

MR TAYLOR: Wiy did you get that
certificate of occupancy?

MR, ROOTHS: Wiy did | get this

certificate of occupancy? Because soneone
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came in from DCRA and told ne that | needed
it. O maybe not DCR but from Business
Zoning or whatever. They told ne that |
needed this certificate of occupancy cause
the tradi ng nane of the business that was
occupyi ng the space was not in any service.
It was Bar Legal Services and Consul ting.
That's why | got it.

MR TAYLOR: In fact, were you
not issued a citation for operating w thout
a proper certificate of occupancy?

MR, ROOTHS: | was not issued a
citation. M brother received a citation.
Then | went down and got this to clear up
the thing. But | did not get a citation.
My brother--1 was not there. | was--1 think
| was at Georgetown, in the hospital, or
sonet hi ng, when that woman cane by, or the
person, whoever he said cane by.

ACTI NG CHAI RPERSON ETHERLY: And
If | may, was that citation issued to your

brother for activity pursuant to the |ease
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agreenent that's referenced at Exhibit 3?

MR. ROOTHS: The citation was--
fromwhat | understand, the citation was
| ssued because it did not adequately
identify--it did not have Bar Legal Services
tradi ng nane, the business that was
occupyi ng the space at that tine.

And we--when | talked to the
peopl e downtown, all they told ne was if
you' re going to have a consulting service
down there, all you have to do is add
consulting as one of the descriptions of
use.

MR, TAYLOR: But now when you
were in the process of applying for the
certificate of occupancy that is Exhibit 2B,
didn't you testify that you told them you
had the | ease for Bar Legal to run that
busi ness?

MR ROOTHS: | told them yes,
that--but they didn't--they just told ne to

add consulting to it. The person down there
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that issued it.

MR. TAYLOR: So they--

MR, ROOTHS: The person at the
desk that | spoke with, and to on that date,
told ne all you have to do is add the
consul ting service--1 nmean, the consult--
that you're having a consulting, doing
consulting work out there. They did not say
not hi ng about trademark, the trade nane.

MR, TAYLOR: Ckay. So they never
suggested to you that the person running the
busi ness should get the certificate of
occupancy?

MR. ROOTHS: No. | owned the
buil ding. They told ne | should get the
certificate of occupancy.

MR. TAYLOR: And was that true
for all the certificates of occupancy that
you got ?

MR, ROOTHS: | wouldn't say that.

MR TAYLOR: Ckay. Wuld you--

MR. ROOTHS: I f we exam ne them
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one by one, then we can determ ne from
there. |1'mnot going to nmake a bl anket

st atenent because, you know, | don't know
where you're going with this.

MR, TAYLOR: Ckay. Wiich floor
did Bar Legal Services use for its business?

MR. ROOTHS: Which floor did Bar
Legal Service use? They used both floors,
par--they used the whol e basenent and they
used part of the upstairs.

MR TAYLOR: Wil e Bar Legal
Services was operating in the building, was
there a laundry service being operated at
t he sanme tine?

MR. ROOTHS: No. There was no
type of laundry service being operated when
Bar Legal was there. | did what the people
said do, told ne to do at the office
downt own that you represent.

ACTI NG CHAI RPERSON ETHERLY:  So
there was no pickup laundry operations at

the time that Bar Legal Services was in
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exi stence on the prem ses?

MR. ROOTHS: No. There was no
| aun--no pickup laundry service there. |
wasn't physically able to do a pickup
| aundry service. | was going through
chenot herapy at the tine.

ACTI NG CHAI RPERSON ETHERLY:
Ckay.

MR, TAYLOR: And so had you, at
this point intime, which is July of 2002,
had you yourself yet operated any form of
| aundry in the buil ding?

MR ROOTHS: Did | operate any
formof |aundry?

MR. TAYLOR: Yes, sir, that's--

MR, ROOTHS: No. | hadn't had
the opportunity to do it. In ny opening
statenent, | explained that | had got--1 had

been di agnosed with soft tissue sarconma,
went into treatnent, then | got di agnhosed
with soft tissue and testicul ar sarconma and

a massive growh, and then | had to go back
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into treatnent.

ACTI NG CHAI RPERSON ETHERLY:  So
from purchase of the building up to 2002,
mean, we're kind of stunbling through it--1
nmean that politely, M. Taylor, but--

MR. ROOTHS: | was in--1 had
excessi ve nedi cal problens.

ACTI NG CHAI RPERSON ETHERLY:  So
there was no laundry operation of any type
fromyour purchase of the building up to

20027

MR, ROOTHS: When ny brother took

t he space over?

ACTI NG CHAI RPERSON ETHERLY:  Yes,

MR, ROOTHS: No, sir; there was
no | aundry service there.

ACTI NG CHAI RPERSON ETHERLY:
kay. M. Tayl or.

MR, TAYLOR: Did Bar Legal
Servi ces have custoners walk in off the

street?
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MR, ROOTHS: Yes.

MR, TAYLOR: Were the basenent
doors ever open when Bar Legal Services was
I n operation?

MR, ROOTHS: The basenent doors?
Wi ch door are you tal king about? There's
two doors in the basenent. The door was
open, the door was open when they were
t here.

MR, TAYLOR: Ckay. Now did
anyone ever tell you that your property
could not be used for conmercial purposes as
a matter of right?

MR. ROOTHS: Did anyone downt own,
you' re tal king about? O what?

MR. TAYLOR: Did anyone ever tell
you that your property could not be used for
commerci al purposes as a matter of right?

MR. ROOTHS: No one at the
District addressed that wwth ne; no, they
di d not.

MR TAYLOR: Did anyone who was
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not wth the District governnent nmake that
suggestion to you?

MR. ROOTHS: A couple a people in
there, in the neighborhood asked ne, was |
really able to have a business down there,
and they didn't think that it was a business
down there. But what people, what the
general --what the people--people in the
nei ghbor hood don't know what was going on in
the business. | nean, like |I nean, they got
a gas station across the street. | don't
have no idea what his matter of right or not
matter of right is. That was his concern as
far as | was concerned. That the Chinese
store was closed. They opened up anot her
store there, and | didn't go over there and
ask themdid they--was it--were they able to
have a business there. | nean, you're
asking ne to take sonebody who just wal ks up
off the street's word for that | have a--
that they--that they're know edgeabl e enough

to guide ne through sonebody. And |I've
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al ready been downtown and tal ked to the
people in the D strict.

MR, TAYLOR: Did Bar Legal
Services pay you rent?

MR, ROOTHS: Yes.

MR, TAYLOR: Do you have any
recei pts for rent paid for that space?

MR ROOTHS: | got receipts;
yeah. | got a couple--1 think |I have a
couple a old checks they paid ne.

MR, TAYLOR: Ckay. Do you
currently believe that your property can be
used as a matter of right for comerci al
pur poses?

M5. MADDOX: |'m going to object
to the use of "as a matter of right." It's
a legal termthat M. Rooths perhaps does
not understand. It's a legal termof art
and | want to nmake sure--

MR TAYLOR: Wth all due respect
to counsel, the Appellant submtted an

application in 2003 to this body, requesting
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a special exception to allow Bar Legal
Services to operate at that |location. Just
the fact that they submtted the application
woul d tend to indicate a know edge that
sonet hi ng needed to be done.

MR ROOTHS: And ny response to
that is that we submtted a application and
on the advice of attorney, that that--we did
not need to conme before this board because a
copyi ng business is a unlicensed business
and it fell within the paraneters of that
bui | di ng zoni ng.

MR. TAYLOR: So you're saying
that you did not submt an application to
this board for a special exception?

MR ROOTHS: |'msaying that we
wi t hdrew the application based on the
attorney at that tine. He said that why are
you goi ng down--why are you goi ng before the
board when you don't need to cone before the
board? You're not doing anything that's out

of order with your building. So |I wthdrew
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MR, TAYLOR: Ckay. and ho was
t hat attorney?

MR, ROOTHS: Huh?

MR, TAYLOR: Who was representing
you at that tinme?

ACTI NG CHAI RPERSON ETHERLY:

VWll, help ne understand where we're kind of
heading with this. How does that hel p us
out here?

MR, TAYLOR: As | understand M.
Root hs' testinony, he believes that he has a
right, under D.C. zoning |law, to operate a
comrercial entity in that building.

However, in 2003, he filed a
speci al exception--or excuse ne--he filed an
application for a special exception to be
able to operate a comrercial enterprise in
t hat buil di ng.

He has testified here, that he
wi t hdrew t hat exception because his attorney
did not believe such an application was

necessary, and | would just proffer that
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this board should | ook at the record, and
the record woul d speak for itself as to what
was said at the tine.

The other thing that this--but |
guess the larger point here, M. Chair, is
that filing the application to get a special
exception to operate a commercial entity is
at odds with an understandi ng that you
al ready have a matter of right to operate a
comrercial entity in that [ocation. No
nore; no | ess.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. Next question.

MR. TAYLOR: Thank you.

M. Rooths, when you filed that
application wwth the BZA in 2003, did you
put in the application that you had used the
basenent and the first floor of the building
as a laundry, pursuant to the certificate of
occupancy that you were issued on Decenber
19, 20017

MR, ROOTHS: | don't know what he
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put in the application. Now if you want the
truth, | don't know what he put in the
application. That's why, you know, when |
tal ked to himfurther, he decided to
w thdraw the application. ay. So | don't
know -you' re asking nme about specifics and a
application that he wote up. | didn't
wite that application. Gay. M brother
had himwite that application up, if I'm
correct and he was assigned to represent ne.
| don't know who you're tal king about.

MR TAYLOR: Ckay. Were you the
one that nmade the application?

MR ROOTHS: Excuse ne?

MR, TAYLOR: Were you the person
who made- -

MR ROOTHS: | was told by the
attorney--what's the question?

MR. TAYLOR:. The question is are
you the one who nmade Application 17071 to
t he Board of Zoni ng Adj ustnent?

MR ROOTHS: |1'd have to see the
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application. |I'mjust telling you the
truth.

MR, TAYLOR: Ckay. At this
point, M. Chair, | would |like to request
about a five mnute break. | think
everyone, now that we are--it's 4:27--could
use that tine. There's sone exhibits about
which | would like to ask M. Rooths. |
need to nake sure that copies are provided
to his counsel and nmake sure that they get
distributed to you as well. So | would to
use a break for that purpose.

ACTI NG CHAI RPERSON ETHERLY:

(kay. Let's do that. A five mnute recess
and we'll return.

[ A recess was taken from 4: 28
p.m to 4:38 p.m]

ACTI NG CHAI RPERSON ETHERLY: Al
right. Thank you, everyone, for your
pati ence. W' re nmaking good progress. Let's
pause for a nonment before we junp into the

continuation of cross examnation, just to
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take a little bit of a stock of where we
are. W're at about 4:38 now. As you heard
I n our opening remarks, typically, we try to
adjourn by 6:00. As | indicated, I'll give
sone gui dance as we near that tinme, as to
where we are, what we can reasonably
acconplish through the remai nder of the day,
and whether or not we need to | ook towards
an additional hearing date to conplete the
case.

|"mnot at a point yet and |
don't think ny colleagues are at a point yet
where it's appropriate to say where we are.
Let's just see how far we get.

That being said, let ne take--
perhaps oftentinmes for those who are
famliar with practice before the board,
when we have differing Chairs, oftentines
hearings at tinmes can take on the
personality of our differing Chair. | am
al ways one for adm nistrative efficiency and

expedi ting our process.
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That being said, and let ne be
very clear, this is not an indication of
where we are in terns of the nerits of the
case that's been presented on your behalf
thus far, nor is it a statenent with respect
to the nerits of the case that's being
argued by DCRA in response to the appeal
her e.

But | just want to take a quick
sense of where we are, keeping in mnd of
course that we have yet to get our ANC
i nvolved in the fray, and I know they are
just sinply chonping at the bit here to get
into this.

Al of that being said, we're
still in the mdst of cross exam nation. |
think it's appropriate to perhaps just, as a
signal, M. Taylor, | think the board
under st ands where you're headi ng now, |
t hi nk we have a sense of one of the pegs--
' mnot going to speak for you and present

your case--but | think we have a sense of
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one of the pegs that you're trying to hang
on here. So as we continue to nove forward,
| just wanted to highlight that.

Clearly, there are questions that
DCRA is endeavoring to raise about different
actions that have taken place during the
course of your ownership of the subject
property.

Qovi ously you, M. Rooths, and
your counsel, wll have very specific
responses to what DCRA is trying to get at.

But | signal that just as a way
of saying | want us to be as aggressive as
we can about the tinme that we're using
t oday.

So as we begin to nove forward,
M. Taylor, wth the continuation of your
cross examnation, let's endeavor to be as
j udi ci ous as we can.

| know sonetines, if counsel
feels as though it has a hone run, it just

wants to keep swinging until that horse is
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dead. But | think we're maki ng good
progress in terns of getting sone good
I nformati on on the record.

"' m not saying, one way or the
ot her, where that information is pointing,
but | think we understand what you're trying
to do, so | don't want to spend too nuch
time, in terns of our renmaining tine today,
In the back and forth with what do your
recall here, what do you recall there.

t hi nk you' ve established sone points and |
think clearly counsel for the Appell ant has
rai sed sone excellent objections and
concerns about what's being |aid.

So | just want to kind a
hi ghlight that to give a sense of where we
are.

That being said, M. Taylor, are
you prepared to continue with your cross?

MR TAYLOR: Yes, M. Chair.

To help expedite matters, | would

ask if counsel would stipulate that this
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docunment that she's been handed, entitl ed,
Statenment of the Applicant to the District
of Col unbi a Zoni ng Comm ssi on for approval
of special exception regarding an existing
nonconform ng use, is a true and correct
copy of the docunent that was submtted to
this board as part of Case 17071

M5. MADDOX: |If you would give ne
a mnute, please.

[ Pause whil e docunent is
revi ewed]

MR TAYLOR 1'd like to nmake a
request that may sinplify the current
matter, and that is a request that this
board take judicial notice of the
application put before it in 2003, and the
file that would be attached to that
application.

ACTI NG CHAI RPERSON ETHERLY:  Mks.
Maddox?

M5. MADDOX: | don't have an

obj ection to that.
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ACTI NG CHAI RPERSON ETHERLY:

Ckay. Any comment from ny col | eagues? And
has a copy been provided to the ANC as wel | ?
Ckay.

MR. TAYLOR: A copy of the
conplete file, | suspect that they have a
nore conplete file than | have at this
point. But I will make sure that such files
get distributed and I don't think I would
have any nore questions regardi ng that
application as long as it's a part of the
record and avail able for your notice.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. Not having any objections to that,
what we're looking at is the Statenent of
Applicant that's been taken from Case BZA
Application 17071; is that correct?

MR. TAYLOR: No, sir. | would
request that you take judicial notice of the
conplete application file of 17071, that is
part of the record of this body.

ACTI NG CHAI RPERSON ETHERLY:
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see.

MR, TAYLOR: This is one aspect
of that file with which | was going to ask
sone i npeachnent questions; however, | think
It would be instructive if you took judicial
notice of the entire record fromthat
application.

ACTI NG CHAI RPERSON ETHERLY: M.
Tayl or, you offer what is, in ny short
experience on the board, a very interesting
route. It is of sone concern to ne,
however, because fromthe standpoint of us
sitting in an appeal posture, to an extent
we are | ooking at the record as if we were
the ZA. Because that file that is
ref erenced, however, is a public record, and
avail abl e for anyone to see, it conceivably
could be reviewed by anyone, at any tine,
literally by sinply wal king into our office
and asking for that file.

So | understand that it is not a

docunent that is sonehow secret or not
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avail able to the public. That being said,
however, the step of taking judicial notice
of it is an interesting and perhaps maybe an
aggressive one that | don't have a clear
resolution on, internally, here.

So ny inclination in this would
be ny suggestion to nmy coll eagues, again is
that if there's not an objection fromthe
Applicant's counsel --1"'d sinply, perhaps,
like toinvite alittle nore discussion.

Ms. Maddox?

M5. MADDOX: Yes. | do have an
obj ection because this was not included in
as an argunent--excuse ne--this was not
I ncluded in the argunent of a revocation of
the certificates. This is not an included
argunent in that.

MR, TAYLOR® M. Chair, | have
not even begun making ny case in chief. |
haven't made nmy argunment yet. | am cross-
exam ni ng the Appellant on this argunent,

and his argunent, as |'ve said before,
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contains statenents, the veracity of which
guestion, and the record before this body,
from 2003, is a very inportant piece of

evi dence in conparing that record to what
you are hearing today.

ACTI NG CHAI RPERSON ETHERLY:
woul d agree to--pardon the interruption. |
woul d agree, to an extent. Wat concerns
me, however, with respect to the origina
case, is, again, though it's public record,
that case had no effective conclusion, it
was withdrawn. So this body, in no way
acted on the information that was provided,
doesn't necessarily nmean that the veracity
of what was filed is true, yea or nay, iIs
fal se yea or nay, however. But there was no
action on the part of this board resol ving
anything that was raised by virtue of the
ar gument s.

So perhaps barring a stipul ati on,
a wllingness or an agreenent to stipul ate

to what was submtted, even though it's part
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of the public record on the part of the

Appellant at this point in tinme, | would be
hesitant to-again, |I'll just use the wording
"aggressive." | think it would be

aggressive to admt it and allow us to nove
down a whole line of argunent based upon it.

MR TAYLOR: |I'mjust trying to
save 20, 30 m nutes of your tine.

ACTI NG CHAI RPERSON ETHERLY:

understand. | think probably--let ne ask
this question. | don't think it's

di spositive but I'Il ask, if I may, it's a
little bit unusual but |'ll perhaps ask,

t hrough you, to your client, M. Crews, in
situations where there have been prior BZA
action or activity of any sort on an
address, or on a property that cones before
you for consideration, is it customary for
the ZA to |l ook at prior BZA decisions with
respect to that particular property, nuch

| ess the particular issue?

| would hazard a guess that on an
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| ssue, of course you may | ook to pass BZA
precedent on particular issues, to inform
your thinking. Wuld it be customary for
you as ZA, to look, if you have a BZA case
on a particular property and that sane
property is before you, would you
customarily | ook at that BZA case?

MR, CREWS: Absol utely.

ACTI NG CHAI RPERSON ETHERLY:
Ckay.

MR CREWS: And not only just the
BZA case in a conclusion or an order, but
al so the supporting docunents surroundi ng
that application in terns of both factual
basi s, of understandings and interpretations
of the tine, and as you're well aware, our
col l eagues at the Ofice of Planning often
"weigh in" on BZA applications and | find
them quite credi ble, and so that that aspect
of a submssion is also very crucial to our
det erm nati ons.

ACTI NG CHAI RPERSON ETHERLY: I n
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this particular instance, again, a little
bit of an unusual step at this point for us
to kind of go into sone direct wth you,

but just for purposes of trying to resolve
this particular issue, in this particular
case, did you have occasion to | ook at the
BZA file pertaining to Application 17071 and
all of its contents with regard to your

deci sion making on this particular issue?

MR. CREWS: | have | ooked at
portions of the application. |'mnot sure
that | could say that |I've | ooked at all of
the file.

ACTI NG CHAI RPERSON ETHERLY:  But
pursuant to the decision surrounding the
revocation here--

MR, CREWS: Right. Both this
decl aration, the statenent, and the Ofice
of Pl anni ng report.

ACTI NG CHAI RPERSON ETHERLY:  You
do recall 1ooking at in making your

deci si on- -
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MR, CREWS: Absol utely.

ACTI NG CHAI RPERSON ETHERLY: --o0n
this particular revocation issue.

[ Pause as board nenbers confer]

ACTI NG CHAI RPERSON ETHERLY:
think wwth that in mnd, here's how | want
to proceed. | think with that in mnd, |
think it is, it would indeed be appropriate
for the introduction of this docunent as a
docunent that was considered by the ZA in
t he assessnent of his deci sion.

Clearly, there would of course be
anpl e opportunity for cross exam nation on
the part of the Appellant and other parties,
ANC, with respect to the docunent, but I
think wwth that particular grounding, 1'd
| ook back to you, Ms. Maddox. It would be
nmy sense--and |'Il open it up to ny
col | eagues--but as the ZA has indicated, it
I's, indeed, a matter of public record. It
Is available for the public to see.

The ZA did take consi deration of
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at |least portions of that file, and the ZA
of course could take notice of that entire
file in conducting his decision on this
particular issue. So | think it would be
appropriate for it to be introduced here.
|'d perhaps allow, you know,
definitely sonme flexibility here, in terns
of at the appropriate point in tinme, sone
guestion and answer fromthe Appellant back
to the ZA. It's perhaps a little awkward in
ternms of the introduction for cross
exam nati on purposes, because, again, |
think the cross exam nation should be
perhaps limted to what was raised
affirmatively in the direct testinony.

So perhaps I'mw lling to "split
the harnf here--1 won't say harm that's the
wong word to use. I'mwlling to kind of
"split the baby" here and suggest that
perhaps it's best to deal with this in your
direct case presentation, because it indeed

part of what the Zoning Adm ni strator | ooked
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at in reaching his decision on the issue of
revocati on.

M5. MADDOX: That's nentioned
nowhere in the letter, sir, and we woul d ask
that that decision, if you can hold that
I ssue in abeyance until the opportunity for
Cross exam nation, because it is not
menti oned anywhere in this letter as a basis
for revoking this certificate of occupancy.
It's the first tinme we've heard about this.

ACTI NG CHAI RPERSON ETHERLY: So
It would be your position, M. Muddox, that
this statenent should not necessarily even
be used in the direct presentation of the
adm ni strator's case.

M5. MADDOX: No, no, because--

ACTI NG CHAI RPERSON ETHERLY:
Under st ood.

M5. MADDOX: This was not used--
this was not a basis for the revocation of
the certificates of occupancy. |It's

menti oned absol utely nowhere in this letter.
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MS. MADDOX: Your letter asserts

what your basis is, and it's nowhere in this

| etter.

MR, TAYLOR: Well, M. Chairman.

ACTI NG CHAI RPERSON ETHERLY:  Yes,
M. Tayl or.

MR, TAYLOR: | think maybe in the
I nterest of econony of time, i believe that

the adm ssion of this particular exhibit was
not chal |l enged, when you asked earlier. |
will ask two extrenely fast questions about
It as part of the cross exam nation of the
Applicant and I will then be done with it.
M5. MADDOX: \What exhibit are you
referring to? The--
ACTI NG CHAI RPERSON ETHERLY:
Again, he's referencing the exhibit that
was just introduced | abeled as Exhibit 10,
Statenent of Applicant to the District of
Col unmbi a Zoni ng Conm ssion for the approval
of special exceptions. Here's what | want

to do here. Just a nonent.
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[ Pause as board nenbers confer]

ACTI NG CHAI RPERSON ETHERLY:  Yes.
here's what |'m going to suggest to ny
col | eagues wth respect to--out of an over-
abundance of caution. | amsensitive to the
obj ection and the concerns that have been
rai sed by Appellant's counsel. However,
because the docunent is, in fact, part of a
public record, which is avail able and
accessible to any and everybody who choose
to see it, | don't necessarily see it to be
so out of bounds that a prior BZA case on
this subject property, albeit one that was
wi t hdrawn, but neverthel ess possessing a
record that is again available to the
public, would perhaps cone up in this
particul ar proceedi ng.

| think the bal anced approach to
this would be to have DCRA bring it up in
Its direct presentation. However, | don't
think a cross exam nati on, however, gets us-

-1 think it's alittle cleaner sinply to
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deal wth it in the course of the direct
presentation with regard to questi ons on
direct exam nation of M. Crews, and how he
dealt with the information contained in
Exhi bit 10.

| think that provides the
Appel | ant the opportunity for cross
exam nati on when the issue is raised. |
think it adequately protects the rights of
both parties in this particular instance.

Agai n, |' m perhaps bei ng
overabundantly cautious in terns of dealing
wthit, but I think it is probative as
evidentiary material, because it is, in
fact, part of the public record. So it is
not anything that is comng so far out of
left field. But I think that would be the
appropriate way to proceed. It's perhaps,
shall we say, a hammer response for what is
perhaps attack in the grand schene of
things, but I think it's inportant that we

be just cautious wth how we deal with this
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docunent .

So that woul d be ny suggesti on,
that you woul d continue with your cross
exam nation, not however go into the issues
that you're raising, that you're hoping to
rai se out of this particular docunent, but,
rat her, you would deal with themin your
cross examnation in terns of eliciting from
the Zoning Adm nistrator how he dealt wth
portions of this information based on his
review of the overall file. That would be
nmy suggesti on.

MR. TAYLOR: Thank you, M.
Chair. | took nmy notes. You wll see this
docunent agai n.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. GCkay. Wth that, we are still
I n cross exam nati on.

MR, TAYLOR: M. Rooths, turning
your attention to the certificate of
occupancy issued Decenber 22 of 2005, |

believe that it is your Exhibit No. 14, it
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does state, does it not, that the | ocation
was previously used for dry cleaning,
col l ection and pi ckup?

MR, ROOTHS: Excuse ne?

MR, TAYLOR: Does t hat
certificate of occupancy state that the
previ ous use of the location was a dry
cl eaning coll ection and pi ckup?

MR, ROOTHS: Yes.

MR, TAYLOR: And did you wite
that sanme information on your application?

MR, ROOTHS: | wote that
statenent on the application as advi senent
of your staff down at DCRA.

MR, TAYLOR: But it had not been
used as a dry clean collect and pickup at
that point, had it?

MR. ROOTHS: The previous one to
this had al ready had the approved use and
the previous use, and that's what was on
that, and I was instructed by your staff to

do the sane thing and just change ownership.
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MR, TAYLOR: But ny question
isn't regarding a certificate of occupancy.
The location at that point had not been
actually used as a dry clean collection and
pi ckup | ocation, had it?

MR ROOTHS: No; it hadn't.

MR, TAYLOR: Thank you. Now it
al so stated, regardless of why it says it,
It states that this certificate of occupancy
was i ssued because there had been a change
of ownership; is that correct?

MR, ROOTHS: Yes.

MR. TAYLOR: And that wasn't true
either. There had not been a change of
owner shi p, had there?

MR ROOTHS: Yes. M nane is
Edward Rooths. [|'m Floyd B. Smth.

MR, TAYLOR: Ckay. |I'Il go on.
What were the store hours you used for your
dry clean and pick up business?

MR. ROOTHS: Excuse--you're
sayi ng what ?
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MR, TAYLOR: \Wen you were
operating your dry cleaning pick up
busi ness, what were your store hours?

MR. ROOTHS: What was the store
what ?

MR, TAYLOR: \When were you open?
VWhat tine of day?

MR, ROOTHS: What tinme of day did
| open?

MR TAYLOR  Yes.

MR, ROOTHS: 7:00 to 6:00.

MR TAYLOR: 7:00 to 6:00. Ckay.
And how about weekends?

MR ROOTHS: 7:00 to 6:00 on
Saturday. 10:00 to 4:00 on Sunday.

MR TAYLOR: Ckay. and do you
recall what the hours of operation were for
Bar Legal when it was using your building?

MR, ROOTHS: | wasn't working
functionally inside the place. | guess they
opened up around 7:00, 6:30 in the norning,

and then they'd work until 9:00, 10:00
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o' clock at night, | guess.

MR, TAYLOR: Ckay. Regarding the
two stop work orders that are your Exhibits
15 and 16, you testified, | believe, that
the one in Exhibit 15, soneone had lifted
t hat ?

MR. ROOTHS: | testified that--
yeah--that | called downtown and the person
had told ne on the phone that it was no
| onger in effect.

MR. TAYLOR: Do you have any
pi ece of paper docunenting--

MR. ROOTHS: | call ed downt own.
Soneone told nme on the phone that the stop
wor k order was no longer in effect.
called the office--

MR, TAYLOR: in a yes or--in a
yes or no form do you have a piece of paper
stating that that stop work order has been
lifted?

MR. ROOTHS: Do | have a piece of

paper? | don't have a piece of paper.
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TAYLOR: Ckay. Wth--
ROOTHS: Oh. For 157

TAYLOR:  Yes, sir.

2 2 2 3

ROOTHS: You're tal king about
Juan Scott's stop work order?

MR TAYLOR  Yes, sir.

MR, ROOTHS: He cane out. He
came out and told nme to ny face, that that
stop work order was |ifted.

MR, TAYLOR: Do you have a piece
of paper stating that?

MR ROOTHS: Do | have a piece of
paper? Well, he never sent ne a piece of
paper .

MR. TAYLOR: So does that nean
t he answer woul d be no?

MR. ROOTHS: No, | don't have a
pi ece of paper but he told ne that a stop
work order was |ifted.

MR, TAYLOR: Now regarding the
stop work order that is your Exhibit 16, do

you have a piece of paper stating that that
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has ever been |ifted?

MR. ROOTHS: Now this is the one
| called dowmntown on, and tal ked to soneone
in the, in that office, and they went on the
conputer, and it wasn't--and they coul dn't
find where the stop work order was still in
effect.

MR. TAYLOR:  You testified that
you received a letter revoking the
certificate of occupancy, and which is why
we're here today. Do you recall when you
recei ved that docunent?

MR. ROOTHS: Wien | received the
|l etter that the certificate of occupancy
woul d be revoked?

MR TAYLOR  Yes, sir.

MR ROOTHS: |Is that what you're
sayi ng?

MR TAYLOR  Yes.

MR, ROOTHS: | think it was the
12t h of Septenber.

MR, TAYLOR: And did you stop
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operating the business at that point?

MR TAYLOR: No. | didn't stop
operating the business because it was ny
under st andi ng that we had--we coul d appeal
the process, and the appeal would put this
into a holding pattern until there was a
deci si on.

MR, TAYLOR: Did anythi ng happen
t hat changed your mnd on that?

MR, ROOTHS: What happened to
change ny m nd on what ?

MR TAYLOR: On your ability to
conti nue operating the business during the
appeal process.

MR, ROOTHS: What do you want ?
What are you | ooking for?

MR TAYLOR: Well, | amjust
asking you. Well, okay, I'll rephrase this.

Have you conti nued operating the
busi ness?

MR. ROOTHS: No. | didn't

conti nue operating the business. You know
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1 as well as | do, M. Crews cane out and told
2 me that, on the 28th of Septenber, that |
3 could no long--that | could no | onger be
4 open. | closed the business at 4:00 o' cl ock
5 on the 28th of Septenber and then he cane
6 out to verify it. | sent ny staff hone on
7 the 20th of Septenber at 4:00 on the 28th of
8 Sept enber

6a 9 MR TAYLOR Do you have any
10 docunent from your nortgage conpany telling
11 you that your building is zoned for
12 commer ci al use?
13 MR ROOTHS: | got the nortgage;
14 It's a comercial nortgage. | can't get a
15 residential nortgage on it because of the
16 status of the building in the District
17 records.
18 MR, TAYLOR: Have you nade an
19 attenpt to get such a nortgage?
20 MR. ROOTHS: Have | nade an
21 attenpt to do what, sir?
22 MR, TAYLOR: Have you nade an
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attenpt to get a residential nortgage?

MR, ROOTHS: | refinanced with
BB&T Bank. They forced nme to take a
commer ci al nortgage through their comerci al
division in Colunbia, Maryland, and | had to
pay the commercial rate.

MR, TAYLOR: Ckay. M. Chairnman,
that ends ny portion of the cross
exam nation. | wll yield to ny ANC
col | eagues.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. Thank you very nuch, M. Tayl or.

ANC, let's get you up here. |
know you' ve been excellently patient. W
may have need for one nore chair. If we
could perhaps make a little bit of space.
Excellent. | appreciate it. There's plenty
of space to go around.

Excellent. Sir, if you and your
col | eague coul d identify yoursel ves and
provi de your addresses for the record.

ANC COW SSI ONER DYER:
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Certainly.

ACTI NG CHAI RPERSON ETHERLY: |
want to make sure that you filled out two
W tness cards for our reporter.

ANC COW SSI ONER DYER W di d.

ACTI NG CHAI RPERSON ETHERLY:
Excel | ent.

ANC COW SSI ONER DYER: My nane
I's Christopher Dyer. | amthe ANC
Conmmi ssi oner representing single nenber
district 2F03. M/ address is 1420 N Street,
N. W, Apartnent No. 508, Washington, D.C
20005.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. Welcone to you, Conm ssioner.

ANC COW SSI ONER DYER:  Thank
you. Yes, mm'am

M5. KRAMER: |'m Hel en Kraner.

ACTI NG CHAI RPERSON ETHERLY: M.
Kranmer, if you could make sure your--thank
you very much, M. Tayl or

MS. KRAMER: I'"'m Hel en Kraner. I
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live at 1325 13th Street, NW, No. 25. [|I'm
the fornmer chairman of ANC 2F and the
current nmenber of the Community Devel opnent
Committee. | also was the Conmm ssioner, for
ten years, for the single nenber district in
whi ch the subject property is |ocated.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. And M. Dyer, Comm ssioner Dyer,
t he subject property is nowin your SMD?

ANC COWM SSI ONER DYER:  No, but
" mthe designee for the ANC because |I'mthe
chair of the Community Devel opnment Conmittee
that made the recomendation to the ful
ANC.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. Ckay. Let's do a little bit of
housekeepi ng, just so we're aware of the
footing that we're on with respect to the
ANC. As | recall, we do not currently have
anything in submttal fromthe ANC, in
witing; is that correct?

ANC COW SSI ONER DYER  You
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shoul d have a piece of--1 nean, | wll have
to check with our secretary, but we have a
| etter that is hopefully being submtted in
witing, that is a summary of the action
that we took at our neeting on May 5th. O
" msorry. March.

ACTI NG CHAI RPERSON ETHERLY:

Ckay. And even though we're in the mdst of
cross examnation, | just want to be sure
that we're clear for the record.

Ms. Bailey, do you have a record
of any submttal fromthe ANC at this tine?

M5. BAILEY: Unless it cane in
today, M. Chairman, |'mnot aware of it.

If it's sonething that was fil ed today, |
can go and check; but |I'm not aware of
anything prior to today.

ACTI NG CHAI RPERSON ETHERLY:
Comm ssi oner Dyer, do you have a sense on
when that submttal m ght have taken pl ace?

ANC COMM SSI ONER DYER: | do not

know. | hope that it happened--1 nean, is
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there a deadline for submttal ?

ACTI NG CHAI RPERSON ETHERLY:
Normally, we like to have it in advance of
t he proceedi ng.

ANC COW SSI ONER DYER:  Yes. |
know.

ACTI NG CHAI RPERSON ETHERLY: [It's
not going to be a nmajor issue. W can work
around that issue today. So just in the
I nterest of tinme, because we want to get the
benefit of your cross exam nation, your
presence, and of course that of Ms. Kraner.
So I'lIl just ask: The ANC did take action on
this appeal ?

ANC COW SSI ONER DYER W di d
take formal action on this appeal.

ACTI NG CHAI RPERSON ETHERLY:
kay. And that action was to support the
appeal ?

ANC COW SSI ONER DYER:  To oppose
t he appeal.

ACTI NG CHAI RPERSON ETHERLY: To
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oppose the appeal. GCkay. And you were
designated as the representative on behalf
of the ANC for all actions related to the
appeal ; correct?

ANC COW SSI ONER DYER  Yes.
During the resolution at the neeting, yes, |
was.

ACTI NG CHAI RPERSON ETHERLY:
Ckay. And for the purposes of Ms. Kraner--

ANC COWM SSI ONER DYER: And M s.
Kramer was al so identified as anot her person
who coul d speak on behal f of the ANC as
wel |, based on her extensive know edge of
the case, prior.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. So in terns of the presentation
of the case, we wll| expect to see you,
Comm ssi oner Dyer, and you, Ms. Kraner,
when we get to that appropriate point in
time, and for purposes of cross exam nation,
both of you will be handling cross

exam nation at the appropriate tine.
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ANC COMM SSI ONER DYER R ght .
Either her or ne; yes.

ACTI NG CHAI RPERSON ETHERLY:
Ckay; excellent.

MS. BAI LEY: M. Chai rman, excuse

ACTI NG CHAI RPERSON ETHERLY: M s.
Bai | ey.

M5. BAILEY: |[If the Conm ssioner
has a copy, we would | ove to nake--do you
have a copy?

ANC COW SSI ONER DYER:
Unfortunately, | don't, and I wll 'fess up
to the fact that we have a new secretary in
the ANC, and we have a Chair who has a
tendency, sonetines, to really extrapol ate
and expand upon things that are made, and it
Is a possibility that because of the
rel ati ve newness of our secretary, that the
| etter is--1"ve seen a draft of it. | wll
doubl e-check, when |I get back to a conputer,

to make sure that it is inmediately
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transmtted.

ACTI NG CHAI RPERSON ETHERLY: |
woul d suspect that we'll probably have sone
tinme to be able to accept that into the
record. So we'll deal with kind of how we
resolve that at the end of our proceeding
today. But | think that helps just to
establish, one, who everybody is, and who's
representi ng whom as we nove forward.

So that was a little bit of an
unusual preanble, but we are in cross
exam nation now, so again, this is the
opportunity for the two of you, as designees
of the ANC, to ask cross exam nation
questions on what you've heard in terns of
the direct presentation. And so we're not
even yet at the presentation of your case.
We're still at cross exam nation.

So, with that, if you have any
Cross exam nati on questions, now woul d be
the time, just on their direct testinony.

ANC COW SSI ONER DYER: | don't
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have any but Hel en m ght have one.

ACTI NG CHAI RPERSON ETHERLY:
Certainly. M. Kraner.

M5. KRAMER: M. Rooths, you
testified--rather, responded to a direct
guestion in cross exam nation by M. Tayl or,
t hat nobody in the comunity ever told you
that you could not use this property for
commer ci al purposes as a matter of right.

Do you recall being introduced to
me by one of the co-owners of the French
deli located at 1313 13th Street, N W,
shortly after you purchased the property in
January 2000? | was then the Comm ssioner--

MR, ROOTHS: Shortly after
pur chased the property?

M5. KRAMER  Yes.

MR. ROOTHS: The French del
wasn't open when | purchased the property.

M5. KRAMER: Do you recall being
I ntroduced to ne, shortly after you

pur chased the property?
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MR ROOTHS: No, | don't, really.

M5. KRAMER: M. Chairman, may |
recount ny conversations wwth M. Rooths at
that tinme?

M5. MADDOX: (Qbj ecti on.

ACTI NG CHAI RPERSON ETHERLY: |
think it would probably be nost appropriate
I n your direct case presentation.

M5. KRAMER: Very well. 'l
hold it for then. Thank you.

ACTI NG CHAI RPERSON ETHERLY:
kay. Nothing further at this tinme?

ANC COW SSI ONER DYER:  No;
not hi ng further.

ACTI NG CHAI RPERSON ETHERLY:
Ckay. Thank you both very nuch. Pl ease
make yourselves confortable. W' Il call you
back up at the appropriate point in tine.

kay. Wth that being said, |
think we are now at the point in tinme where
the District's case is presented. kay.

Al right. Wat we'll dois, well, let's
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just sinply recount where we are. W woul d
next hear the District's case in response,
as the Appellee. There would of course be
the opportunity for cross examnation on the
part of the Appellant of the direct
testinony that you hear from DCRA. There
w |l be opportunity for cross exam nation by
the ANC of what they hear from DCRA.

We woul d then nove to the ANC s
presentation of its case, follow ng DCRA' s
presentation. W would then have cross
exam nation, one final tine, and then we
would finally come back to closing, sumary
and cl osi ng.

We are at about 5:21 right now.
| would still suggest to ny coll eagues that
we'l | probably assess--let's take five
m nut es and maybe just assess, in executive
session, where we are, and what we can
reasonably expect to acconplish today, and
see whether or not we're going to need to

set anot her date.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

433

It may very well be the case that
we can get quite a bit done today, so I'm
not necessarily suggesting that we're going
to close right at 6:00. W mght ook to go
alittle bit beyond. But | want to get a
sense of ny coll eagues.

Perhaps while we're waiting, 'l
have you cone back to the mke, sir. But
perhaps as M. Taylor conmes forward--M.
Taylor, we're at the tinme where it would be
appropriate for the direct presentation of
DCRA's case, but I'malso just using this
brief lull in the activity to get a sense of
where we are fromtim ng.

Let ne perhaps ask you, and then
Comm ssi oner Dyer has a comment, what are
you anticipating in terns of the tine needed
for your direct presentation? O course
that's not going to account for cross
exam nati on or board questions.

MR, TAYLOR: | think it will take

a hal f hour--
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ACTI NG CHAI RPERSON ETHERLY: | f
you could be sure to get us on the m ke
t here.

MR TAYLOR M. Chair, | project
that ny direct presentation wll take
appropriately one hal f-hour, maybe slightly
| ess.

ACTI NG CHAI RPERSON ETHERLY:
kay, then. Al right. Thank you very
much for that gui dance.

Conmm ssi oner Dyer?

COMW SSI ONER DYER  And | was

only going to tell you that ny direct

presentation will be about a mnute to a
m nute and a half, and then maybe--1 don't
know how many questions will be asked but

it's a very brief statenent.

ACTI NG CHAI RPERSON ETHERLY:
Ckay; excellent. Let nme, if | could
per haps, just get a general indication of
what type of timng pressures, scheduling

pressures any of our participants may have,
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shoul d the board be desirous of noving past
6:00 p.m, to any significant extent. How
are participants doing in terns of timng?
Are there any scheduling issues with respect
to the Appellant? M. Maddox, Ms. Henry,
any particular issues wth respect to--if we
nove beyond 6:00, for yourself or your
client? Ckay.
COW SSI ONER DYER: M. Chai r nan,
It would be preferable for ny schedule, if
we were to actually finish by--if we were to
go into overtinme, and not have to have
anot her extended day, to cone back--
ACTI NG CHAI RPERSON ETHERLY:
You'd | ove to get us done today.
COW SSI ONER DYER: | woul d | ove
for you--it would be gratefully appreciated.
ACTI NG CHAI RPERSON ETHERLY:
kay. Let's take just a very quick five
m nute recess. We'Il|l cone back and convene,
start with DCRA's presentation. |'IlIl take

stock of ny coll eagues and see where we are.
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[A brief recess was taken from
5:24 p.m to 5:25 p.m]

ACTI NG CHAI RPERSON ETHERLY: Al
right, ladies and gentlenen, if we can
reconvene. Thank you yet again for your
pati ence.

It's the board's sense, that if
we're aggressive, we'd like to try to at
| east see what we can get done by 6: 30,
perhaps 7:00 o' clock at the | atest.

Qobvi ously, of course, that's not

antici pati ng what cross exam nati on m ght
hold for us, but let's just junp right into
it.

M. Taylor, your direct
presentati on.

MR. TAYLOR: Thank you, M.
Chairman. | have a very short opening
statenent to nmake, deferred fromthe
begi nning, and | would say that, in
actuality, this is an extrenely sinple case.

This is a case regarding a
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comrercial entity attenpting to operate in a
zone that is zoned conpletely residential.
There may once have been a use, prior to the
publ i shing of the current zoning reginen, in
1958, that would violate the current zoning
regi nen. However, that use was discontinued
no | ater than 1970, and therefore, there is
no grandfathering of any use that renains.
In fact, the property was used in
conformance with zoning regul ations from
1970 until at |east 1988, and pursuant to
Regul ati on 2003.4, the use of the property
Is not allowed to revert to a nonconform ng
status, once it has been brought into
conf or mance.

Furthernore, we contend that
there's been no use of this property as a
| aundry in the three years prior to the
| ssuance of the one certificate of occupancy
that is in question today. This hearing is
not concerning the revocation of any

certificate of occupancy other than the one
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t hat was issued Decenber 12, 2005.

This hearing is not about any
buil ding permt. We are strictly here for
the revocation of that one certificate of
occupancy. That having been said, | would
| ike to go ahead and call ny first w tness,
M. Bill Crews.

Wul d you pl ease state your nane
for the record, sir.

MR CREWS: My nane is Bill
Crews.

MR, TAYLOR: And what is your
current position?

MR. CREWS: |'mthe Zoning
Adm nistrator for the District of Col unbia.

MR TAYLOR: And briefly, would
you pl ease describe your duties in that
posi tion.

MR, CREWS: | have the
responsibility to interpret, adm nister and
enforce the zoning regul ations of the

District of Col unbia.
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MR, TAYLOR: And are you the
of ficial who revoked the certificate of
occupancy for which we are here today?

MR, CREWS:  Yes.

MR, TAYLOR: Are you famliar
with the property in question?

MR CREWS:  Yes.

MR TAYLOR: And in what zone is
it | ocated?

MR CREWS: It's in a residentia
zone, R-5-C.

MR TAYLOR: And what are the
permtted uses in an R-5-C zone?

MR, CREWS: Single-famly
dwel l'ings, row dwellings, flats, apartnent
bui | di ngs, churches, places of worship, and
accessory uses.

MR. TAYLOR: And how did the
Nancy's Dry O eaning Pickup cone to your
attention?

MR CREWS: It cane to ny

attention based on conplaints that a
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comrerci al establishnment was trying to open
in this residential zone.

MR. TAYLOR: And once this cane
to your attention, what actions did you
t ake?

MR, CREWS: CQur standard is a
search of our databases and our files, to
see what activity has occurred in terns of
buil ding permts, zoning, certificate of
occupanci es, and other information. | also
consult the geographic information system
| ook at aerial photos and pictures of the
property, and as | nentioned earlier, search
the Ofice of Zoning's Wb site for any
Zoni ng Conm ssion orders or Board of Zoning
Adj ust nent orders.

MR, TAYLOR: Ckay. M. Crews,
"' mgoing to show you a packet of three
phot ographs that have been provi ded al ready
to the board and to counsel. Can you
identify these three photographs, please.

MR, CREWS: Yes. The first
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phot ograph that looks a little nolted, is a
phot ograph that was submtted for a building
permt to re-stucco the front facade. The
second photo with the nunber 0243, and then
0012, and the date, August 24th, 2004, is
the photo fromthe Master Address
repository, a District of Colunbia database
that, as indicated, the photo was taken on
August 24, 2004, and the final photo is
taken on Septenber 27th, 2006, show ng the
prem ses at 1312 13th Street, wth the sign,
Nancy's Pickup, and as you can see--they
don't have col or copies, do they?

MR, TAYLOR: They do not.

MR, CREWS: (Ckay. But in the
col or copy, it's quite obvious that the neon
Qpen sign is illum nated.

ACTI NG CHAI RPERSON ETHERLY:  Just
very quickly, M. Crews, what was the date
for the first picture regardi ng the stucco.

MR, CREWS: | think that perm:t

was sone tine in 2003.
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ACTI NG CHAI RPERSON ETHERLY:  So
the picture is from sonewhere in 2003.
Ckay.

MR, CREWS: 2003, or previous.

ACTI NG CHAI RPERSON ETHERLY:  And
then the second picture is, as dated, 8-24-
20047

MR, CREWS: Right.

ACTI NG CHAI RPERSON ETHERLY:
Excel | ent; thank you.

MR, TAYLOR: Ckay; thank you.

Once this--okay. You said you
I nvestigated the matter. D d you contact
the Appellants during this investigation?

MR. CREWS: Yes. W contacted,
and M. Rooths cane in and net with nyself,
with Linda Argo, our deputy director for
communi cati ons and custoner service, and
Chri s Kohatsu, a DCRA enpl oyee that is--
she's no longer with the agency but she was
a custoner service advocate at the tine.

And we explained to M. Rooths
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that his proposed operation of a dry
cl eani ng drop-off would not be all owed
because any nonconform ng use, as such, had
been di scontinued, and that there was no
evi dence that we had, that a dry cl eaning,
or any commerci al operation had occurred for
at least the last--the previous three years.

We al so gave himthe opportunity,
when he indicated that it had been used,
that we gave himthe opportunity to provide
us with evidence of that use, and that we
strongly advised himnot to open a business.

He said he would go back and | ook
for evidence of what he was asserting as
previ ous use but he never provided us with
any indication of an actual comrercial use
of any type at this |ocation.

MR, TAYLOR: And what was the
final result of your investigation?

MR, CREWS: The final result of
ny investigation was that the history of the

certificate of occupancies showed that there
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were a commercial |aundry use in the 1940's
but that in the 1970's and early 1980's,

that there were certificate of occupancies
that had the whol e building being used as
residential, and as |I'msure the board is
aware, one certificate of occupancy repl aces
the previous certificate of occupancies, and
so this was a very good indication that it
had not been used.

We al so, other than the
certificate of occupancy applications, and
the actual certificates from 1998, it
appeared that sonmeone cane in and applied on
a change of ownership use and used the 1940
certificate of occupancy as the previous
use.

MR, TAYLOR M. Crews, let ne
hel p you narrow this down for the board.

What was the bottomline of the final result
of your investigation?

MR. CREWS: The bottom |line was

that a commerci al use--there was no
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authority, or right, under the zoning
regul ati ons, to conduct a conmercial use at
thi s buil ding.

MR, TAYLOR: And therefore what
action did you take?

MR. CREWS: We issued a Notice to
Revoke the certificate of occupancy as being
obt ai ned by m srepresentation, and we al so
revoked the two building permts that were
I ssued on the basis of that certificate of
occupancy.

MR. TAYLOR: Now you started to
get into this area already, but if you
coul d, just categorize, please, sone of the
factors that went into your making the
decision. O what--let ne rephrase that,
sir. In making the decision to revoke the
certificate of occupancy, what categories of
factors did you consider?

MR. CREWS: We had sent an
I nspector out, and we, again as | nentioned,

researched. W had heard testinony from

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

446

nei ghbors in terns of the uses or not--or

| ack thereof for the building. | discovered
the Ofice of Planning's report on the

previ ous BZA application, filed in 2003.

MR, TAYLOR: Ckay. Let ne stop
you- -

MR, CREWS: Okay; all right.

MR, TAYLOR: --just at this
point. Do you have copies of that Ofice of
Pl anni ng report that you revi ewed?

MR, CREWS: | do.

MR. TAYLOR: Perm ssion to
distribute these. ay, M. Crews, for the
record, | am showi ng you a nenorandum on
Ofice of Planning |etterhead dated January
28, 2004, addressed to the District of
Col unbi a Board of Zoni ng Adjustnent, from
David J. McGtten through Ellen McCarthy and
Andrew Altman. |s that the docunent that
you referenced, when you said you had been
t hrough and reviewed the O fice of Planning
report?
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MR CREWS:  Yes.

MR, TAYLOR: And in particular
wth the Ofice of Planning report, what
points in that report did you take
particular note of in nmaking your decision?

MR, CREWS: First of all, the
report was on an application to change from
one nonconform ng use to anot her
nonconform ng use under chapter 20 of the
zoning regs, and so the nost interesting
thing was on the front page, the
recommendation of the O fice of Planning,
that under the bull eted paragraph where they
I ndi cate that the change from one
nonconform ng use to another assunes that
there is an existing nonconform ng use of
the site. And then it quotes the section,
2005.1, and then it goes on at the end of
the first page.

"No evidence has been provided to
docunent that a nonconform ng use has

actually been in operation on the property
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W thin the last three years."

And so this was an indication in
early 2004, that there was no nonconform ng
use in existence. It dovetailed with what |
knew i n 2006, based on the report of the
| nspector, that the basenent or ground fl oor
| evel of the prem se |ooked like it was
new y renodel ed and ready to start
sonet hi ng, but nothing that showed anyt hi ng
I n existence, and that, again, was
col | aborated by the nei ghbors' information
that | had.

MR, TAYLOR® M. Crews, does this
report indicate the all eged previous
nonconform ng use and the nonconform ng use
for which approval was bei ng sought?

MR, CREWS: R ght. The sunmary,
on the front page, indicates that the
Applicants, in this particular case, Edward
Root hs and Nancy Dao, seek a speci al
exception to allow a change from one

nonconform ng use, paren, |laundry, to
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anot her nonconform ng use, comma, office.

MR, TAYLOR: Was it your
under st andi ng, when review ng this docunent,
that the application had been w thdrawn and
t he board had not issued an approval for the
| ocation to be used, in this case, as a
nonconform ng of fice?

MR, CREWS: Right, and | have
found no evidence of any special exception
or use variance given to this address to
al l ow a nonconf orm ng use.

MR, TAYLOR: Ckay. M. Crews,
you said you had researched the history of
the certificates of occupancy for the
| ocation, and | will be handi ng you,
shortly, a packet of certificates of
occupancy, and once | have done that, |
woul d ask you if you could please wal k
t hrough for the board, the nore critical
certificates of occupancy, and for the
board' s benefit, you should have al ready

been handed this packet, and counsel has
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al ready been handed the packet.

ACTI NG CHAI RPERSON ETHERLY:  And
M. Taylor, that would be the packet with C
of Opermt nunber 109753 at the top of the
page; correct?

MR. TAYLOR: Yes, M. Chairman.

ACTI NG CHAI RPERSON ETHERLY:
Ckay. | just wanted to make sure. Did you
provide a copy to the ANC representative?

MR. TAYLOR: No. | haven't.

ACTI NG CHAI RPERSON ETHERLY:
Ckay. Let's make sure that they--

MR TAYLOR | w Il nake sure of
t hat .

M5. MADDOX: What is the date on
t hat ?

[ Pause]

MR, TAYLOR:  Your packet, sir.

MR, CREWS: Thank you. Ckay.
What was the question, now? What was your
questi on?

MR TAYLOR: OCh. M question was
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sinply a request that you identify these
certificates of occupancy as business
records of DCRA. Well, let's do that first.

MR CREWS: Ckay. These | ook
| i ke copies of certificate of occupancies
I ssued by DCRA, and its predecessor
agenci es, and ones that | have revi ened.
Both the certificate and the applications.

MR, TAYLOR: Thank you. And are
they in inverse chronol ogical order, to your
observati on?

MR, CREWS: They are nost recent
to earliest.

MR, TAYLOR: Is that a yes?

MR CREWS: That's a yes.

MR TAYLOR: Ckay. Wuld you
pl ease identify the one in there that show
total conform ng usage of the structure.

MR, CREWS: Several ones down,
there's one dated March 27, 1979, nunbered
B111487, that shows the use of the basenent

and first floor of the building at 1312 13th
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Street, NW, was a two-famly flat, one
unit in the basenent and one unit on the
first floor. That would be a conform ng
use.

The next one, ol der than that,
dated June 3rd, 1977, nunbered B101582,
shows that all of the floors of the building
at 1312 13th Street, N.W are apartnent
house, with four units.

The one earlier than that,

Oct ober 5th, 1970, B73932, shows the use of
all and basenent floors of the address at
1312 13th Street as an apartnent house, for
apartnents, and that--the next ol der
certificate of occupancy is 1949, previous
to the adoption of the current zoning
regul ati ons.

MR, TAYLOR: Ckay. Thank you,
sir. Now would you please | ook for a
certificate of occupancy issued in 1989.

[ Pause]

MR, TAYLOR  Your packet does not
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have t hat.

[ Pause]

MR, CREWS: Excuse ne. There is
one, it looks like this, alittle bit
different than nost of the rest of them
Certificate of occupancy dated June 23rd,
1989, nunber 1890948, and this is a
certificate of occupancy to use the basenent
as an industrial laundry service, and in
parent heses, it also says, "Also shoe
repair, 2500 square feet."

MR, TAYLOR: Ckay. Does that use
conformw th the zoni ng code?

MR. CREWS: No.

MR, TAYLOR: I n your professiona
opi nion, was that certificate of occupancy
properly issued?

MR. CREWS: No.

MR. TAYLOR: In considering
whet her or not to revoke the certificate of
occupancy, did you investigate the status of

any business licenses that were currently or
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previously issued for that |ocation?

MR CREWS: | did and | did not
find any.

MR, TAYLOR: |Is a business
| icense required for a |aundry?

MR. CREWS: | Dbelieve so.

MR, TAYLOR: Was it required for
a laundry prior to the current business
| i cense regi nen?

MR. CREWS: | Dbelieve so.

MR, TAYLOR: WAs a busi ness
license required for a |aundry under the
current business |icense regi nen?

MR. CREWS: | believe so.

MR, TAYLOR: WAs a busi ness
| i cense required under both those regi nens
to operate an apartnent buil ding?

MR CREWS:  Yes.

MR. TAYLOR: Did you consider--in
fact | think you did but let nme just
refresh. D d you consider whether or not

t he use of the basenent and first floor as a
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dry cl eani ng pickup collection point, could
be characterized as an adjunct use to an
apartnent buil di ng?

MR, CREWS: | did consider that
but that, those regulations in chapter three
for the R-5 residential districts, require
t hat any adjunct commercial use of an
apartnent building be primarily for the use
of the residents of that apartnent building
and that there can be no outside
advertisenents or signage, and there can be
no direct outside entrance to that adjunct
commer ci al use.

MR, TAYLOR: Do you happen to
recollect the citation for the regulation
whi ch you're referencing?

MR, CREWS: It would be in the
350's section of chapter three of Title 11.
| got the book here. | could--1 don't know
If that's perm ssible or not.

MR, TAYLOR: |Is there any kind of

docunent that mght refresh your
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recol | ection of the exact citation?

MR. CREWS:. The zoni ng regs.

MR, TAYLOR: Wuld you pl ease
take a | ook at the zoning regs and see if
you find those.

MR CREWS: Let ne just go ahead
and flip through them

Section 354, titled Conveni ence
Stores and Apartnent Houses.

MR, TAYLOR: Are there any other
rel evant restrictions that would render, or
that woul d affect your decision on this
particul ar property?

MR, CREWS: Again, there's no
direct entrance to the facility fromthe
outside of the building. No part of the
facility or its entrance to the facility
shall be visible froma sidewal k. There can
be no sign or display indicating the
exi stence of the adjunct facility visible
fromthe outside, and also that the center,

or the principal entrance of the apartnent
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house shall be nore than one-quarter mile
wal ki ng di stance fromthe nearest principa
busi ness street frontage, and as | nentioned
before, this type of facility is intended to
supply tenants of the apartnent house wth
the commodities and services--

M5. MADDOX: |'m going to object.
That is not refreshing recollection. [It's
reading fromthe statute

ACTI NG CHAI RPERSON ETHERLY:
Understood. W don't necessarily perhaps
stand as nuch on cerenony, on those
particular grounds, so | think it would be
nore than appropriate for the ZAto refer to
the zoning regs. These are regs that he's
relying upon in the consideration of the
guestion before himas related to the
revocation. Thank you.

MR, TAYLOR: Let ne ask nore
specifically. 1In considering whether or not
to revoke this certificate of occupancy, did

you refer to regul ati on 3547
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MR CREWS:  Yes.

MR, TAYLOR: Now | believe you
spoke earlier, that you had relied on
reports from neighbors; is that correct?

MR CREWS:  Yes.

MR, TAYLOR: Is there anything
that you need to add, to what you've already
st at ed?

MR. CREWS: No. One of the
nei ghbors happened to be Chris Kohatsu, an
enpl oyee of the Departnent of Consuner and
Regul atory Affairs, who | have confidence in
her indication that, and living in the
nei ghbor hood, that there was no commerci al
activity at that |ocation

MR, TAYLOR: And in your
I nvestigation, did you find any stop work
orders that had been issued?

MR, CREWS:  Yes.

MR TAYLOR: What was the status
of those stop work orders when you | ooked at

t henf
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1 MR. CREWS: Wen | | ooked at
2 them they were still active.
3 MR. TAYLOR: Do you have
4 knowl edge of whether or not they are still
5 active today?
6 MR. CREWS: They are still active
7 today. | checked this norning with our DCRA
8 staf f person, Tam ka Jones, who keeps track
9 of all the stop work orders, and they are,
10 in her tracking they are listed as still
11 active, and under the District, the
12 Departnent's dat abase call ed Property Hol ds,
13 they still list themas active.
14 MR TAYLOR Wuld it be standard
15 procedure to issue witten docunentation
16 when a stop work order is lifted?
17 MR, CREWS: That's ny
18 understanding fromtalking wth M. Jones.
19 MR TAYLOR M. Crews, what is
20 meant by a | oad change for a certificate of
21 occupancy?

622 MR. CREWS: There are various
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reasons why people would get a new
certificate of occupancy. Probably the nost
preval ent one is a change of ownership, when
a business sells and the use renains the
sane. The next one woul d probably be a use
change, when you change a use from one thing
to another, from say, a retai

establishnment to office, or froma church to
a day care, and then there's a | oad change
whi ch indicates that the use is the sane but
that the--either the size of the business
has changed or the nunber of participants
have changed.

A | oad change would be if a
restaurant added seats, because we docunent
how many seats are in a restaurant, whether
or not a use was expanded and covered nore
square feet. O whether, say, in a child
devel opnent center, where they increase the
nunber of children that were being served by
that child devel opnment center.

MR TAYLOR: Wuld you pl ease
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| ook at the certificate of occupancy dated
June 13th, 2003.

MR CREWS: Ckay. That's nunber
C056426.

MR, TAYLOR: And why was t hat
certificate of occupancy issued?

MR, CREWS: It says that it was
| ssued because of a | oad change.

MR TAYLOR:  You sound like you
are not sure.

MR CREWS: Well, as | |ook at
t he acconpanying application, it appears
that the Applicant--it was signed by Nancy
Dao- - had marked | oad change on item ni ne of
the application. But the proposed use of
the prem ses, |aundry service, paren,
| aundry and office space, and the prior use
of the prem ses, |aundry service, paren,
| aundry and consulting, to ne is--there's--
that is the use. The |oad change woul d be
under nunber 12, line 12, proposed occupancy

| oad, and it's marked not applicable, and
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the square feet occupied is 2500, and the
floors to be occupied are the first floor
and basenent.

MR, TAYLOR: Now woul d you pl ease
| ook at the next, nost-recently issued C of
O the next to nost-previously issued C of
O

MR CREWS: Right. So that's the
one issued on July 12, 2002, nunber (037193,
whi ch again, in terns of the |oads, talk
about, on the application, line 12,
"Proposed occupancy | oad, N A, square feet
occupi ed, 2500, floors to be occupied, first
fl oor and basenent."

And so, in fact, there is no
evi dence of a | oad change.

MR, TAYLOR: Thank you. W have
had testinony here, that the certificate of
occupancy that is, or was current, was
| ssued Decenber 2005, and that there was
construction on the prem ses regarding the

use, that took place in spring and sumrer of
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2006. |Is that your recollection?

MR CREWS:  Yes.

MR, TAYLOR Is it the standard
practice to issue the certificate of
occupancy and then have the construction to
fulfill that certificate of occupancy?

MR, CREWS: Not at all. That the
proper process is to obtain a building
permt that would be reviewed by the zoning
technician to nake sure that the proposed
use was allowable in that district, and then
t he applicant would do the renovations
necessary and then apply for a certificate
of occupancy that could be issued, provided
that the inspections showed that the
construction conplied with the building
permt and that the use was the use
pr oposed.

MR, TAYLOR If | may direct your
attention back to your review of business
| icenses. Could you briefly contrast for

the board the process for acquiring a basic
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busi ness license for a |laundry and a process
for acquiring a basic business |license for
rental housing.

MR. CREWS: There is no basic
difference. The first step to getting a
basi ¢ business license is to have a
certificate of occupancy. On the business
| i cense application, which is avail able
online, that in the online version, it's
si nply when you ask what type of business
you' re using, there's a drop-down nenu that
lists all of the businesses that require
busi ness |licenses, and you just sinply
choose | aundry, or you choose residential,
or you choose whatever it is that you're
oper ati ng.

MR TAYLOR: And finally, you
spoke of inspections that woul d take pl ace
foll owi ng construction and prior to issuance
of a certificate of occupancy. Was there
such an inspection done by the Ofice of

Zoni ng Adm ni strator of the subject property
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prior to the issuance of the nost recent C
of O dated in Decenber of 20057

MR CREWS: No.

MR, TAYLOR: nd why is that?

MR. CREWS: Because this 2005
certificate of occupancy, C0198753, the type
of certificate of occupancy is a change of
ownershi p, and under Title 12 of the
District of Colunbia Minicipal Regul ations,
basically the constructi on codes, section, |
believe it's in section 110A, which is the
requi rement under the construction codes for
change of ownership, it specifically says
that a change of ownership shall be issued
W t hout inspection.

MR, TAYLOR: And finally, M.
Crews, the Decenber 22, 05, certificate of
occupancy, does it list a prior use?

MR, CREWS: It does list the
previ ous use as dry clean collection pickup.

MR TAYLOR: To your know edge,

was that an accurate representation to the
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O fice of Zoning?

MR, CREWS: Absolutely not. In
all of ny investigation there has been, and,
really, as far as | can tell, never was a
dry clean collection pickup establishnent at
this address, 1312 13th Street.

MR, TAYLOR: And in your
I nvestigation, during the three years prior
to the issuance of that certificate of
occupancy, was there a laundry in operation
t here?

MR. CREWS: | have found no
evi dence. W even gave the Appellant an
opportunity to present evidence and we have
no evidence of any use of that property.

MR, TAYLOR: That concl udes ny
di rect exam nation, M. Chairman.

ACTI NG CHAI RPERSON ETHERLY:
Excellent. Thank you very nuch. Let's nove
to board questions before noving to cross
exam nation. Perhaps one of the nore

pressing questions, | think | perhaps heard
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alittle bit tois, is nmaybe a | ayperson's
first gut reaction is why, then, so many
repeat certificates of occupancy with that
key term laundry, init? | just want to
be sure I'mclear on what DCRA' s answer is
to that.

W' ve wal ked through a | ot of
very good docunentation which | think
summari zes, in fairly direct order, the
nunber of certificates of occupancy that
have been issued here. So |ooking from
2001, forward, beginning wth--1 don't have
nmy recitation i medi ately handy, but
beginning with a C of O from 12-19-2001
t hrough the June 28th of 2002, and so forth,
you have, by ny count, and ny coll eagues,
pl ease correct ne if I'mmstaken, is it
five Cof Os that are--

COW SSI ONER TURNBULL:  Maybe

ACTI NG CHAI RPERSON ETHERLY:

Maybe seven that are issued wth "l aundry"
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I n sone formor fashion.

COW SSI ONER TURNBULL: Ch. Wth
"laundry." |'msorry.

ACTI NG CHAI RPERSON ETHERLY: And
of course, you know, we can kind of quibble
on the term nol ogy, but perhaps just ny
first kind of gut questionis, is why so
many, one after the other after the other,

I f, on the other hand, we have evidence that
perhaps is to the contrary, in terns of
what's going on there?

MR, CREWS: Again, as |
menti oned, you know, it's a conbination of
the Applicant's duty to truthfully apply and
our requirenent under the construction code
not to do inspections on change of ownership
certificate of occupancies.

It actually, to a certain extent,
I n ny opinion, goes back to the 1989
certificate of occupancy where soneone cane
in and that application refers back to the

"47 shoe repair certificate of occupancy,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

469

and this, in fact, was an error by the clerk
in terms of sonme sort of followthrough.

There is a notation that there
shoul d be an inspection to see if that
nonconformng use is still continued. That
apparently wasn't done, and apparently they
are not doing what our protocol nowis, to
make sure--the reviewer nmakes sure that
what ever previous certificate of occupancy
Is submtted with the applicationis, in
fact, the nost recent certificate of
occupancy.

ACTI NG CHAI RPERSON ETHERLY:
Ckay.

MR CREWS: So it's again, the,
you know, the fact that the Applicant has a
responsibility and certifies that al
statenments on this application are true.

ACTI NG CHAI RPERSON ETHERLY:
kay. I'Il turn to ny coll eagues for any
guestions at this tine.

M. Mann.
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BOARD MEMBER MANN: | just have a
techni cal question regarding certificates of
occupancy. It seens to ne that from what
we' ve seen, that the person that's
responsi ble for getting the certificate of
occupancy is the person that occupies the
space, whether or not they're the owner of
the space; is that correct?

MR, CREWS: Right; exactly. that
The regulation in chapter 32 requires that
t he person using the space--the certificate
of occupancy nust be in the nanme of the
person using the space, and so if it's not--
currently, if it's not the owner that we can
pull up from our databases, then there has
to be a separate certification or sone sort
of indication, a copy of a | ease or
sonet hi ng, that whoever's naking the
application has the legal right and
possessi on of that piece of property.

BOARD MEMBER MANN: Ckay. So for

ny own understandi ng then, we can't
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necessarily rely on the nane we see on the C
of O as any indication of who the owner was
of a particular property, at a particular
time?

MR. CREWS: Not of the property
itself; right. It should be the operator
of, or the user of that space, whether it be
the owner or the tenant.

BOARD MEMBER MANN: Ckay. So
when we say change in ownership, thenit's
change in ownership of the establishnent
occupyi ng the space, and not necessarily the
property on which it's | ocated?

MR, CREWS: Exactly.

BOARD MVEMBER MANN: Great; thank

you.
ACTI NG CHAI RPERSON ETHERLY: M.
Tur nbul | ?
COW SSI ONER TURNBULL: M.
Chair, | just had one question. It's

st andard operating business procedures of

CDRA, that on a stop work order there is no
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verbal or oral release. That is a standard
procedure, that it would be--if there is any
rel ease of the stop work order, there is a
rel ease formthat is then given to the

I ndi vi dual that has been given, who has been
| ssued the stop work order?

MR, CREWS: Right.

COW SSI ONER TURNBULL:  Ckay.

ACTI NG CHAI RPERSON ETHERLY:
kay. If there isn't any further cross
exam nation, let's turn to the Appellant for
cross exam nati on questions of DCRA s direct
testi nony.

M5. MADDOX: M. Crews, you train
the staff at DCRA?

MR, CREWS: | do since |'ve been
there; yes. Well, let nme--1 train ny staff
as zoning reviewers, and to a certain
extent, the staff at the permt center which
are not under ny direct supervision but
handl e t he processing of permts and

certificates of occupancy.
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M5. MADDOX: Ckay. That is ny
next question. So the staff hel ps
applicants with their applications?

MR. CREWS: They provide
information. It's the applicant's
responsibility to be truthful and sign the
application to that, that truth.

M5. MADDOX: But the staff hel ps
the applicants with their applications?

MR. CREWS: The staff provides
information. The staff is not directed to
change the application or nake any--

M5. MADDOX: Actually, it's a yes
or no question. Does the staff help the
applicants with their applications?

MR, TAYLOR:  (Obj ection, Your
Honor. The witness has indicated that is
not a question that can be properly answered
yes or no. It is a question that requires
himtelling the whole truth, not the portion
of the truth represented by either yes or

no.
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ACTI NG CHAI RPERSON ETHERLY:

Wt hout qui bbling too much on the finer
points of it, let ne phrase it this way. It
I's not uncommon for staff to provide

assi stance to patrons who are in the process
of conpleting applications or seeking
services at DCRA, and, in particular, under
your purview?

MR, CREWS: My staff woul d answer
questions and woul d articul ate what the
requi rements are, and leave it up to the
applicant to nake the decisions on what the
appropri ate responses are for the questions
on the application.

ACTI NG CHAI RPERSON ETHERLY:

Wuld it then be unusual, in your--in terns
of protocols and procedures today, here and
now, based on your guidance and instruction
to staff nmenbers, would it be unusual for
staff nenbers to provi de gui dance,
suggesting a certain course of action for a

particul ar applicant with regard to howto
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| abel a particular C of O or other type of
docunent ?

MR, CREWS: R ght. They would
not provide that advice. They would
articul ate what the--based on what the
applicant says, they want to use the space
for. One potential is, as we've tal ked
about before, simlar uses, that the zoning
regs allow simlar uses to those
articul ated, and when the applicant, say,
for exanple, wants to operate a tatoo
parlor, a tatoo parlor is not a designated
use classification and so there would be
sonme discussions in terns of what that would
be simlar to, and woul d--and that m ght be
directed to the applicant.

In other words, that--1 nean,
this cane up | ast week and we, you know, we
| ooked t hrough and deci ded that probably a
tatoo parlor was either closer to an
artist's studio or a beauty shop.

ACTI NG CHAI RPERSON ETHERLY:  But
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per haps, playing devil's advocate for the
nonment, you can't say definitively, however,
that there hasn't been instances where staff
menbers may go a step further and perhaps
offer fairly specific and decisive gui dance
on how to conpl ete an application.

Are you aware of instances where
that's happened in the past? |'mnot saying
whet her it's happened here.

MR CREWS: No. |'mnot aware.

ACTI NG CHAI RPERSON ETHERLY:  You

are not aware of i nstances where that has

happened?

MR. CREWS: Right.

ACTI NG CHAI RPERSON ETHERLY:
Ckay. | think that's where we are on that,
M's. Maddox.

M5. MADDOX: Thank you.

When did you becone the Zoning
Adm ni strator?

MR, CREWS: | started Cctober

3rd, 2005.
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MS. MADDOX: You were not present
when M. Rooths applied for the certificates
of occupancy and talked to the staff, were
you?

MR. CREWS: No.

M5. MADDOX: Certificate are not
I ssued on the spot, are they?

MR. CREWS: No.

M5. MADDOX: What's involved in
the issuance of a certificate of occupancy?

MR. CREWS: The acceptance of the
application, the paynent of the application
fee, and then it's reviewed by ny staff and
a determnation's made, and then it is
transmtted back to the permt center.

During this process, the
application is inputted into our data system
and then ny staff reviews the application,
oftentinmes now, ny staff will "do the fee-

I ng" of the application and we present it
back to the permt center where it is--the

applicant receives the invoice for the
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permt fee, they pay the fee and then the
application is handed to the issuance
counter and they issue the certificate.

M5. MADDOX: So the staff does
sone type of research, or a check on
regul ati ons?

MR CREWS:. M staff does; yes.

M5. MADDOX: \What date did you
meet wth the Rooths?

MR, CREWS: |'mnot sure,
exactly. It was sone tine prior to
Sept enber 12t h.

MS. MADDOX: Can you- -

MR. CREWS: 20065.

M5. MADDOX: Can you give ne a
nmonth or--

MR CREWS: | would say within a
nont h of Septenber 12th, 2005, M. Rooths
came in, unannounced, and to the director's
office, and | was called that he was there
and we net.

M5. MADDOX: You didn't revoke a
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certificate of occupancy at that tine, did
you?

MR, CREWS: Well, no, we gave him
a chance to provide us the information that
he said he had, that woul d show that there
had been actual use there. | nean,
conpliance is our goal, and so, you know, we
wanted to neet with himand give him an
opportunity, to hear his side of the story
and provi de whatever docunentation he had to
counter the other information we had, and he
did not, was not able to do that.

M5. MADDOX: Wien did you begin
the investigation?

MR, CREWS: Sone tinme shortly
after the sign went up.

M5. MADDOX:  About when was that?

MR CREWS: Well, you can ask
your client when the sign went up. |'m not
sure.

M5. MADDOX: |'m not asking him

when the sign--1'm asking when did you begin
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your investigation.

MR, CREWS: After the sign went
up and we started receiving conplaints;
handl ed an awful | ot of conplaints.

M5. MADDOX: But you are prepared
for this hearing today. Wen did you begin
this investigation?

MR, CREWS: Wen the sign went up
and | received conplaints. Sone tine in the
sunmer of 2005.

AUDI ENCE MEMBER:  Si X.

MR. CREWS: Six. Excuse ne.
Thank you.

M5. MADDOX: And how | ong did the
I nvestigation |ast?

MR, CREWS: Until we issued the
revocati on notice on Septenber 12th.

M5. MADDOX: You claimthat as
part of your investigation, you came upon
what counsel has marked as Exhibit 11, the
O fice of Planning report.

MR, CREWS: Right.
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M5. MADDOX: Coul d you show ne in
your letter of revocation to the Rooths, any
reference to the Ofice of Planning report
or anything you |earned fromthat report.

MR CREWS: [|'mnot sure that--

M5. MADDOX: This is a copy of
the letter.

MR CREWS: | believe on the top
of the second page. "Subsequently, DCRA has
| earned through its investigation that the
| ocati on has not been used for an operation
of a dry cleaning pickup since at | east
Decenber 22nd, 2002."

M5. MADDOX: Wiere is that--
that's not a part of the Ofice of Planning
report.

MR CREWS: |It's part of DCRA' s
I nvestigation, was reviewing the Ofice of
Pl anni ng report.

M5. MADDOX: But this letter does
not specifically nmention the Ofice of

Pl anni ng report, does it?
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MR CREWS: No.

M5. MADDOX: You were not privy
to the tel ephone conversations that M.
Rooths refers to, when he checked the status
of the stop work order dated June 14, 2006,
were you?

MR CREWS: No.

M5. MADDOX: Do DCRA enpl oyees
have access to the database to research the
status of stop work orders?

MR, CREWS:  Yes.

M5. MADDOX: DCRA enpl oyees are
not barred fromproviding this information
to affected parties by phone, are they?

MR CREWS: No.

M5. MADDOX: You testified that
you bel i eved- -

MR. CREWS: That doesn't nean
that it actually happened.

M5. MADDOX: You testified that
you believe a license is required for a

| aundry.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

483

MR, CREWS: For a |aundry.

M5. MADDOX: You know that this
Is not a laundry that the Rooths were
starting, don't you?

MR, CREWS: | don't think there
was anyt hi ng there.

M5. MADDOX: You know that it was
not a laundry that the Rooths were trying to
start, don't you?

MR. CREWS: There's no evidence--

3

TAYLOR:  (Qbj ection.

3

CREWS: --that there was a
| andry.

M5. MADDOX: Do you know- -

MR, TAYLOR:  (Qbj ection.

[ Si mul t aneous conversati on]

M5. MADDOX: --that this is not a
| aundry? The issue is--we're tal king about
a dry cleaning pickup, the subject of the
| etter. The subject of this entire case
here. The clients were trying to start a

dry clean laundry. You cane to--nmany
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I nspections were done for a dry clean
| aundry. You know that this--the Rooths
were not trying to open up a laundry on this
prem ses, don't you?

MR, CREWS: | don't know that for
sure; no.

ACTI NG CHAI RPERSON ETHERLY:
Let's nove on.

M5. MADDOX: You said that there
IS no evidence of operating a property, in
the DCRA files within the |last three years.
Correct?

MR. CREWS: Right.

M5. MADDOX: Ckay. You nean that
there's no business license for operating a
busi ness on record?

MR. CREWS: There's nothing that-
-other than the certificate of occupancies,
of any indication of activity at that
| ocati on.

M5. MADDOX: You are aware that

t he business that the Rooths were trying to
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open does not require a business |license,
aren't you?

MR CREWS: A dry cleaning pickup
and drop-off does not require a basic
busi ness |icense.

M5. MADDOX: And you are aware
that a copyi ng conpany does not require a
busi ness |icense, aren't you?

MR, CREWS: |'mnot sure about
t hat .

M5. MADDOX: Are you aware that
that is the advice that your staff has given
out ?

MR, CREWS: Not at all.

M5. MADDOX: A copy conpany does
not require a business |icense?

MR. CREWS: |'m not aware of
that, at all.

M5. MADDOX:  Ckay.

Excuse ne.

You are aware that an actual

| aundry and a pickup laundry are two
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different types of businesses; aren't you?

MR CREWS: |'mnot sure. Under
the zoning regul ations, a pickup and drop-
off is not a use classification, and it
woul d probably nost |ikely be under a
| aundry use classification.

M5. MADDOX: That M. Rooths
explained to you many tines, that this was
not a--

MR. CREWS: | spoke to M. Rooths
only once.

M5. MADDOX: You were never
present, at any tine, when M. Rooths or his
wife applied for the certificates of
occupancy, were you?

MR CREWS: No.

M5. MADDOX: So you don't know
what the discussion was that he had with
DCRA staff about the applications, do you?

MR CREWS: No.

M5. MADDOX: Thank you. That's

all | have.
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ACTI NG CHAI RPERSON ETHERLY:
kay. Cross exam nation questions fromthe
ANC?

ANC COW SSI ONER DYER  Wuld a
dry cl eaning pickup laundry busi ness
constitute a commercial activity in the
District of Col unbi a?

MR CREWS:  Yes.

ANC COW SSI ONER DYER  Wuld a
copyi ng conpany constitute a conmercia
activity in the Dstrict of Col unbia?

MR, CREWS:  Yes.

ANC COW SSI ONER DYER:  And woul d
t hese be not allowed under the current zone?

MR, CREWS:  Yes.

ANC COW SSI ONER DYER:  That's
all 1 have.

ACTI NG CHAI RPERSON ETHERLY:
kay. Thank you very nmuch. Al right.

M. NMann.

BOARD MEMBER MANN: | have a

foll owup question for M. Crews.
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ACTI NG CHAI RPERSON ETHERLY:
Sur e.

BOARD MEMBER MANN:  |'mcertain
that we've discussed this sone tine in the
past but |'ve forgotten. Tell ne again how,
when DCRA personnel are filling out a
certificate of occupancy, and they need to
fill out the section that's titled Approved
Uses, tell ne what the docunent is or the
source is for determ ning the acceptable
uses or the acceptable term nol ogy that can
be used in that box.

MR, CREWS: Again, the
requi rement in chapter 32 of the zoning
regul ations require that the certificate of
occupancy have a use designation listed in
the zoning regul ati ons, and as we've tal ked
about, that what we're trying to do now,
since |'ve been Zoning Adm nistrator, is
t hat when there are uses that are simlar,
which are also allowed, that we put the

simlar use first and then the use
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designation that is actually listed in the
zoni ng regs in parentheses.

And we do that based on the fact
that other regul atory agencies may need t hat
simlar use but we need to know what it's
simlar to.

BOARD MEMBER MANN: Al l right.

So that it's has to be sonmething that's
referred to in the zoning regul ati ons?

MR. CREWS: Right.

BOARD MEMBER MANN: Okay. \When
you're filling out the box, Previous Uses,
how is that term nol ogy determ ned?

MR CREWS: [t'd be the sane use.
In practice, it's usually what is on the--
whatever is on the previous certificate of
occupancy, and | know that this |atest
certificate of occupancy that's the subject
of the appeal today in Decenber 22nd of
2005, 1'd been there | ess than three nonths,
and therefore, the procedures that |'ve put

In place to try and be nore specific
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obviously were not there at the tinme, and so
this was, you know, pretty nmuch the standard
practice, to put what the applicant filled
out on the application.

BOARD MEMBER MANN: But 3203 has,
for some tine, been the proper authority for
determning howto fill out those boxes?
3203, 11 DCVR, that's the certificates of
occupancy?

MR, CREWS: Exactly. 3203.8. |Is
that the right one? Let's see.

BOARD MEMBER MANN:. The chapter
I s adequate for what | need to know about
it.

MR, CREWS: Yeah. Right. Ckay.

BOARD MEMBER MANN: So that may
have been applied, or interpreted
differently over the years, but it should
have been the source for determ ni ng what
t he proper term nol ogy is?

MR, CREWS: Right.

BOARD MEMBER MANN: Ckay; thank
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you.

ACTI NG CHAI RPERSON ETHERLY:
kay. Any further follow up questions from
ny board col | eagues?

[ No response]

ACTI NG CHAI RPERSON ETHERLY:
kay. At this tine it's appropriate to turn
It over to the ANC for presentation of their
case.

MR, TAYLOR® M. Chairman, | do
have other witnesses | would like to cal
before ny case in chief is concluded.

ACTI NG CHAI RPERSON ETHERLY: My
apologies, M. Dyer. W are not yet there,
Conmm ssi oner, at that point in tine.

COW SSI ONER DYER  It's okay;
don't worry.

ACTI NG CHAI RPERSON ETHERLY: My
apol ogies, M. Taylor. Please, if you could
proceed with your next wtness.

MR, TAYLOR: |I'd like to cal

Hel en Kraner, please. Wy don't you just
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sit here. Wuld you please state your nane
for the record.

M5. KRAMER: Hel en Kraner.

MR, TAYLOR: And where do you
live?

M5. KRAMER: 1325 13th Street,
N. W, No. 25.

MR, TAYLOR: How | ong have you
been in residence there?

M5. KRAMER: Since Decenber 1979.

MR. TAYLOR: And have you had
occasion to view the property at 1312 13th
Street?

M5. KRAMER: Many, many tines. |
wal k to work and pass by on 13th Street.

MR, TAYLOR: Ckay. And prior to
2006, have you ever seen any people in the
basenment unit of 13127

M5. KRAMER:  No.

MR. TAYLOR  Have you seen any
novenent within the basenent unit?

M5. KRAMER:  No.
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TAYLOR:  Any pickup, delivery

KRAMER:  No.

TAYLOR: Any people going in

KRAMER:  No.

TAYLOR  Have you ever seen
t he garage door raised?
KRAMVER:  No.

TAYLOR  Have you ever seen

t he wal k-in door open?

VB.

VR,

KRAMER:  No.

TAYLOR  Have you ever seen

anyone wal king in or out of the unit?

VB.

VR.

KRAMER:  No.

TAYLOR  Have you ever seen

any evidence of business activity prior to

20067

MS. KRAMER:  No.

MR, TAYLOR: And you said you
wal k your dogs past there. |Is that on a

dai ly basis?

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

494

M5. KRAMER  Yes.

MR, TAYLOR: And how many tines
per day would you do that?

M5. KRAMER: | wal k nmy dog four
times a day.

MR, TAYLOR: And how many of
those tinmes would be during what woul d be
consi dered normal business hours?

M5. KRAMER: The first wal k of
the norning and the one at 6:00 p. m

MR, TAYLOR: Ckay. Have you ever
met either Ms. Dao or M. Rooths outside of
this hearing?

M5. KRAMER  Yes.

MR TAYLOR: Wuld you pl ease
descri be that neeting for the board.

M5. KRAMER: The first neeting |
had was with M. Rooths, shortly after he
acquired the property. | was introduced to
himon 13th Street by the co-owner of a
store on ny side of the street, and M.

Rooths told ne that he wanted to open up a
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stationery store in the basenent and | said
he couldn't do that because the property is
zoned residenti al .

And he disputed that, so |
downl oaded a copy of, fromthe real estate
property tax base, of the record for the
subj ect property, showing its zoning was R
5-C, and at a subsequent neeting with M.
Rooths, | showed himthe printout and | said
see, it's zoned residential.

And he said C neans commerci al,
and | said no, it neans--R-5-Cis a
residential zoning and you can't use it for
any conmmercial purposes.

Over the years, when | was a
comm ssioner, and at one point, the
comm ssioner for the single-nmenber district
on which 1312 13th Street was then | ocated,
appointed M. Rooths to the Community
Devel opnent Committee. So | saw him on
numer ous occasi ons, and his wfe woul d

sonetines cone to neetings. So | have seen
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themin the comunity for many years.

MR, TAYLOR: And were there ever
any di scussions at the Comrunity Devel opnent
meetings that would be relevant to this
appeal ?

M5. KRAMER: Yes. The full ANC,
on a nunber of occasions, passed
resol utions, and as chairman, | sent at
| east one letter to the fornmer Zoning
Adm ni strator, Denzel Noble, asking that the
certificate of occupancy be revoked as
havi ng been issued in admnistrative error.

In particular, |I sent a letter,
after having gone to attend the BZA hearing
in 2003, only to find that the applicants
had wi t hdrawn on the day of the hearing, and
their letter acconpanying the request for
w t hdrawal stated that their attorneys had
w thdrawn fromthe case, the new attorneys
hadn't had tine to review the record, and
they intended to refile their application at

a later date.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

497

When they failed to do that, the
ANC vot ed, unaninmously, to request that the
Zoning Adm ni strator revoke the certificate
of occupancy for laundry slash office use.

MR TAYLOR: Ms. Kraner, you
referenced two letters in your |ast answer.

D d you happen to bring copies of
those letters with you today?

M5. KRAMER: Because | had turned
over ny files when I no | onger was on the
ANC, | have a copy of only one of the
| etters and | can--

MR, TAYLOR: Wich one is that,
pl ease?

M5. KRAMER: It's a letter dated
Novenber 30th, 2003, to Denzel Nobl e.

MR TAYLOR: Ckay. And you al so
referenced a letter that the then
applicants, in 2003, had witten to the BZA

Did you happen to bring that
|l etter wwth you today as wel | ?

MS. KRAMER: Yes.
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MR TAYLOR: Wuld you pl ease
provi de copies of those letters to M.

Bai |l ey, so she could nake copies for the
boar d.

M5. KRAMER: Let ne see. | have
tofind it in here. Chris, do you have any
of ny docunents? Ckay. It would be in
here. Yes; here it is.

MR, TAYLOR: If you'd just--

M5. KRAMER: It's the | ast page.

MR, TAYLOR: If you'll just hand
those to M. Crews and he wll take them
over to Ms. Bailey for you.

M. Chairman, that concludes ny
di rect questioning.

ACTI NG CHAI RPERSON ETHERLY:
Questions fromny col | eagues of M. Kraner?

[ No response]

ACTI NG CHAI RPERSON ETHERLY:  Any
Cross exam nation questions fromthe
Appel l ant for Ms. Kraner?

M5. MADDOX:  No.
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ACTI NG CHAI RPERSON ETHERLY:  Any
cross exam nation questions fromthe ANC for
Ms. Kraner?

ANC COW SSI ONER DYER: No; no,

no, no.
ACTI NG CHAI RPERSON ETHERLY: M.
Tayl or.
MR, TAYLOR: Thank you very nuch,
Ms. Kraner.

The governnent woul d next cal
Barry Johnson. Wuld you pl ease state your
name for the record.

MR, JOHANSON:  |'m Barry Johnson.

MR, TAYLOR: And where is your
resi dence?

MR, JOHNSON: 1320 13th Street.

MR, TAYLOR: How | ong have you
l'ived there?

MR, JOHNSON: Three and a hal f
years.

MR, TAYLOR: Now when duri ng

those three and a half years have you had

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

500

occasion to view the property at 1312 13th
Street?

MR JOHNSON: On a daily basis.

MR. TAYLOR: And what is the
nature of that opportunity?

MR JOHNSON: | drive by the
bui | di ng every day, going to and from worKk.

MR. TAYLOR: And was there a
ti me--excuse ne. \What tine of day would you
do that?

MR. JOHNSON:  Around 8: 00,
bet ween 8:00 and 8:30 in the norning, and
arrive honme anywhere from 6: 00 until 11:00
at night.

MR. TAYLOR: And was there a tine
during 2005 when you had further
opportunities to observe the property?

MR JOHNSON: Yes. At the end of
2005 t hrough Septenber of 2006, | was
unenpl oyed and at hone.

MR, TAYLOR: Ckay. Now limting

yoursel f, please, prior to March of 2006,
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did you ever see any people in the basenent
unit of 13127

MR. JOHNSON:  No.

MR TAYLOR: Did you ever see
anyone wal king in or out of that unit?

MR. JOHNSON:  No.

MR, TAYLOR: Did you ever see any
novenment within that unit?

MR. JOHNSON:  No.

MR, TAYLOR: Did you see any
trucks that woul d have been picking up or
delivering material s?

MR. JOHNSON:  No.

MR, TAYLOR: Did you, in those
years, ever see the grating over the garage
door raised?

MR. JOHNSON:  No.

MR. TAYLOR: Did you ever see the
wal k-in door open?

MR. JOHNSON:  No.

MR, TAYLOR: Did you ever see any

evidence, at all, of any business activity?
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MR. JOHNSON:  No.

MR, TAYLOR: Is it possible that
t he custoners or deliver trucks entered the
property froma rear entrance?

MR JOHNSON:  No; it's not
possible. The building is entirely
encircled by other buildings. There's no
all ey access to any of the buildings that
are on the bl ocks of 13th Street, Vernont
Street and O Street.

MR. TAYLOR So, in other words,
there's no vehicular access to the rear of
t he structure?

MR JOHNSON:  No; not at all.

MR, TAYLOR: During the sumrer of
2006, did you have any conmmuni cations with
DCRA regardi ng the property?

MR JOHNSON: |'ve had a nunber
of conversations with people at DCRA in the
Zoning O fice and in the Building
| nspector's Ofice.

MR, TAYLOR: Did you ever nake
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I nqui ries about the stop work orders on the
property?

MR JOHNSON:  Yes.

MR, TAYLOR: And what were you
tol d?

MR, JOHANSON: | called and each
time | was told that the stop work orders
were still open and at one point was told
that a fine was still open.

MR. TAYLOR: No nore questions.

ACTI NG CHAI RPERSON ETHERLY:
Board questi ons?

[ No response]

ACTI NG CHAI RPERSON ETHERLY:
Cross exam nation questions fromthe

Appel | ant .
V5. MADDOX: | have none at this

ACTI NG CHAI RPERSON ETHERLY:  Any
ANC cross exam nation questions. Seeing
none, M. Tayl or.

MR, TAYLOR: Thank you. 1'd like
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to call Elizabeth Blexly. She couldn't
st ay.
| woul d have |iked to cal
Eli zabeth Blexly but | will call David
Chi anese next. Wuld you pl ease state your
name for the record.

MR, CH ANESE: MW nane is David

Chi anese.

MR TAYLOR: Ckay. Wuld you
pl ease spell it for the court reporter.

MR CHIANESE: It's Gh-i-a-n-e-
s-e.

MR, TAYLOR: And where do you
live?

MR, CH ANESE: | live at 1300
13th Street.

MR. TAYLOR: And what is the
physi cal proximty of your residence to the
1312 property?

MR CHIANESE: M building is
adjoined to 1312 13th Street, and ny

apartnent actually shares the wall with that
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bui | di ng.

MR. TAYLOR: Does your residence
have a w ndow | ooki ng out on 13127

MR. CHI ANESE: No. The wi ndow - |
can see into the back of the property.

MR, TAYLOR: And how | ong have
you |ived at that property?

MR, CHI ANESE: For five years.

MR. TAYLOR: And in the past five
years have you had occasion to view activity
at the rear of 1312 13th Street?

MR, CHI ANESE: Yes.

MR, TAYLOR: Coul d you descri be
the nature of that activity.

MR. CH ANESE: There was
construction activity going on in the back
yard. Like | said, ny bedroom w ndow
overl ooks the yard and there was--you know,
on weekends, | was woken up by construction
activity going on in the backyard--wel ding.
Scaf fol di ng was constructed. At one point

there's like a steel structure that was
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built back there. So there's various
construction activity that | could see going
on in the back of the building, and then in
the common wal |, you could actually hear
construction going on in the building.

MR, TAYLOR: And roughly what
timeframe was this?

MR. CHI ANESE: This started--it
was | ast spring, it was probably about a
year ago that this started, the
construction. That | noticed the
construction.

MR. TAYLOR: Now in the past five
years, have you had the opportunity to view
the front of the property?

MR, CHI ANESE: Yes. The parking
garage to ny building is directly next door
to this building, So literally, when you
pull in the garage, the stairs to 1312 13th
Street are literally right there. So the
buil ding is--you see it every tine you cone,

you know, in and out of the garage.
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MR, TAYLOR: And how frequently
woul d you do that?

MR CH ANESE: Well, at |east
once a day going to and fromwork, if not
mor e.

MR TAYLOR How about weekends?

MR, CHI ANESE: The sane thing.
Weekends, comng in and out of the garage,
and al so just, you know, |eaving the
bui | di ng, just wal king by, you know, just
wal ki ng i n the nei ghborhood.

MR. TAYLOR: Prior to the--excuse
me, if | didn't ask this. Could you
describe the tinmes that you woul d have
driven by there.

MR. CH ANESE: Onh, sure.

Usual ly, leaving for work, | usually |eave
for work probably about, sonewhere between
7:00, 7:30 in the norning, return between
5:30 and 6:30 in the evening.

MR, TAYLOR: And during the past

five years, not including the tine when
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construction had begun, did you ever see any
peopl e in the basenent unit of 1312?

MR, CHI ANESE: No.

MR, TAYLOR: Any people going in
or out of that unit?

MR, CHI ANESE: No.

MR, TAYLOR: Any novenent wthin
t he basenent unit?

MR, CHI ANESE: No.

MR, TAYLOR: Any delivery trucks
or commercial trucks parked outside?

MR. CHI ANESE: No.

MR. TAYLOR: Did you ever observe
the grating over the garage door raised up?

MR. CHI ANESE: No.

MR, TAYLOR: Did you ever see the
wal k-in door open?

MR CH ANESE: No. | did not.

MR. TAYLOR: Did you ever see any
evidence, at all, of any business activity
t here?

MR, CH ANESE: No.
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MR, TAYLOR:  Your residence and
t he subject property share a party wall, you
testified.

MR, CHI ANESE: Correct.

MR, TAYLOR: In these last five
years, have you ever heard any evi dence of
busi ness activity?

MR, CHI ANESE: No.

MR, TAYLOR: No nore questions.

ACTI NG CHAI RPERSON ETHERLY:
Board questi ons?

[ No response]

ACTI NG CHAI RPERSON ETHERLY:
Cross exam nation questions fromthe
Appel | ant ?

MS. MADDOX:  No.

ACTI NG CHAI RPERSON ETHERLY:  ANC?

ANC COW SSI ONER DYER:  No.

ACTI NG CHAI RPERSON ETHERLY: M.
Taylor, you're on a roll

MR, TAYLOR: M. Chairman, this

concl udes the Governnent's case.
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ACTI NG CHAI RPERSON ETHERLY:
Excel | ent .

MR TAYLOR: Ckay. Just a
question regardi ng procedure, M. Chairmn.
WIll you be having a tine for final remarks
by all parties?

WIl you be requesting proposed
findings of fact and proposed concl usi ons of
| aw, or anything of that nature?

ACTI NG CHAI RPERSON ETHERLY: It
woul d be ny intention to--it would have been
ny intention to deal with nost of those
guestions at the outset. For purposes of
the question as it relates to the District's
case, this would be your final opportunity
to make your closing remarks. Appeals end
typically with rebuttal and cl osing
statenment fromthe Appellant, and that would
concl ude the proceeding.

O course after our ANC
presentation. | haven't forgotten you,

Comm ssi oner Dyer. But for the purposes of
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the appellee's case, in this case, DCRA,
this is your final shot. So if there is
essentially a sunmation type of statenent
that you want to nmake, this would be your
opportunity to do so as you cl ose your case.

MR. TAYLOR: Thank you very nuch,
M. Chair.

ACTI NG CHAI RPERSON ETHERLY: And
what | woul d suggest is--1 haven't queried
nmy col |l eagues yet, in terns of whether
there's a desire for a submttal of findings
of fact and conclusions of law. |'d perhaps
like to just hold off on making that
decision until we get to the close of the
case.

MR, TAYLOR: Yes, M. Chairnan.

The governnent set out to show
three things in regard to this property.

First of all, being that this was
an attenpt to operate a commerci al business
in ar elenmentary school zone, where it did

not allow comercial enterprises as a matter
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of right. The governnment believes it has
met that burden through just a clear reading
of the zoning regul ati ons.

The governnent set out to prove
that there was no grandfathering, as
contenpl ated under the regulations, of a
nonconform ng use. Specifically, that in
the 1970's, and for a majority of the
1980's, that the property had been used in
full conformance with the zoning
regul ati ons.

The governnent, through the
certificates of occupancy that were issued
in the '70s, showi ng the entire building
bei ng used as rental, residential housing,
denonstrates that point.

The governnent al so intended to
show that in the three years prior to the
| ssuance of the nost recent certificate of
occupancy, in Decenber of 05, therefore show
that froma point in Decenber 2002, that

there had not been a |aundry in operation at
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t hat address. The certificates of
occupancy, regardless of the proprietor
|isted, the trade nanme listed, up until a
point of tinme in 2005, stated that the
property was being used as a | aundry.

The governnent has shown not only
t hrough the testinony of the neighbors, the
Zoning Adm nistrator, the report of the
O fice of Planning, but through the
testi nony of the Appellant hinself, that
there was no laundry in use there.

In fact, prior to Septenber 12 of
2006, there was no dry cleaning collection
pi ckup business activity at that | ocation.

In defending itself, hinself or
t hensel ves, the applicants have really
rai sed two argunents.

One, that the governnent shoul d
be barred fromenforcing the zoning
regul ati ons through this revocation of the
certificate of occupancy under the doctrine

of estoppel.
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Wt hout going through all six
el ements of estoppel, the basic franmework
woul d be that there was a good faith
reliance on an action by a governnent
of ficial, again upon which the Appell ant
relied, to the detrinment of the Appellant,
and that the equities would favor that the
governnent not be allowed to carry through
wth its action.

The governnent has devel oped
evi dence for you, questioning, first of all,
the good faith of the Appellants. During
the time that they have owned that property,
t hey have subm tted seven applications for
certificates of occupancy.

Now in two of those applications,
they were signed at the bottom by M. Floyd
Smth, Sr. However, the handwiting on the
application matches that of other
applications. |In fact one of the
applications in the record has sone

corrections made on it that were initial ed
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by one of the applicants, M. Dao.

I n those seven applications, each
one of themhas listed one of two uses to
whi ch the address has already been put, a
| aundry, or in the latter two, a dry
cl eaning collection pickup. Yet we have
heard today that at no tinme that the
Appel | ants owned the property was there a
| aundry in operation there, and at no tine
prior to any application submtted was there
a dry cleaning or pickup operation operating
t here.

Those were incorrect. They had
to know those were incorrect. The good
faith does not apply--they do not have cl ean
hands comng into this. Cean hands is a
fatal flaw in--or failure to have cl ean
hands is a fatal flaw in nmaking an estoppel
argunent .

Simlarly, while the governnent
concedes, as it nust, that the Appellants

have expended funds preparing the |ocation
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for their commercial activity, the
governnment still would argue that the
equities favor the revocation. This board,
in looking at equities, has to | ook not only
at the position of the Appellants, but nust

| ook at the community and, indeed, the
District as a whole. It is well settled, in
the District of Colunbia, that estoppel is
not a favored renedy when it cones to the
enforcenent of zoning regul ati ons.

Those zoni ng regul ati ons have
been in place for quite sone tine. They
were put into effect, with great thought for
t he purposes of an orderly regulation of the
life here, providing space that woul d be,

I ndeed, conpletely residential, providing
sone m xed-use space, providing conmerci al
space, all of which designed for the
betternment of the entire community.

Wth all due respect to the
testi nony we have heard about the nortgage

holder in this situation, this is not a
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m xed-use commerci al/residential zone. This
Is a residential zone and commerci al
activity within that zone is going to
negatively inpact on the community.

The benefits to the community are
really mninmal, as has been brought to your
attention today, one only needs to go to the
next block to find another dry clean
col l ection pickup location, that is not a
great inpedinent to people who are living in
this community.

The Appel | ants have al so argued
that part of their good faith stens fromthe
fact that they were given incorrect
I nformation by sone persons down at the
O fice of Zoning. However, there's been no
evi dence provided in that regard. They did
not subpoena any people who worked down
there to cone and testify to what they told
the Appellants. Al we have is the
Appell ant's work. Once you have exam ned

the record, you will have to conclude, in
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conparing the testinony today with docunents
already in the record, that Appellant's word
I's not always correct. M stakes can be, in
recol | ection are nmade, and the Appell ant has
not nmet a burden of proof that concl usively
di ctates, say, a decision on your part, that
It was at DCRA's direction that all these
applications were inproperly filled out.

Finally, the Appellants make the
argunment of | atches, saying that the
governnent had plenty of tine to revoke the
certificate of occupancy and chose not to.

The governnent respectfully
di sagrees with that position, and a review
of the tineline would support that
di sagr eenent .

This certificate of occupancy was
| ssued Decenber of 2005. Nothing happened
at that property to bring that property to
the city's attention until the spring.
Sonmewhere in March or April, you' ve heard

testinony that conplaints began to be raised
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about what was happening there.

The city, w thout del ay,
undertook a very thorough investigation. I[N
fact the city went so far as issuing two
stop work orders, which you have heard in
testinony, that are still active and apply
to that property.

The city interviewed nei ghbors,
It researched the entire history of the
property, it brought in Appellants to
di scuss the property, gave the Appellants
the opportunity to provide docunentation
t hat woul d support their allegations.

Finally, in |late August, early
Septenber, that investigation concluded and
a deci sion was nmade to revoke the
certificate of occupancy, the letter was
drafted, sent out and received on Septenber
12t h of 2006.

The case | aw does not have
specific guidelines as to what is too |ong

to wait, but the governnent would submt
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that it acted in a very tinmely manner, after
becom ng aware that things were not as the
paperwork submtted to the governnent woul d
have us believe, and follow ng a thorough
I nvestigation pronptly took action.
Therefore, |atches would be inappropriate.

| thank you very nmuch for this
opportunity, and with this, the governnent
officially concl udes.

ACTI NG CHAI RPERSON ETHERLY:
Excel l ent. Thank you very nuch, M. Taylor.

Any cl osing questions from our
board nenbers for DCRA?

[ No response]

ACTI NG CHAI RPERSON ETHERLY:
Excel l ent. Conmm ssioner Dyer, we are
finally at that tine where | get to say it's
time for the presentation of the ANC s case.

| will not hold you to the fact
that you indicated you needed only a m nute.
ANC s are not tinme-limted in the case of

appeal, so take as much tinme as you need
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but - -

ANC COW SSI ONER DYER  Wel I, |
t hought it was going to take a m nute and
then | actually--

ACTI NG CHAI RPERSON ETHERLY: No
probl em

ANC COW SSI ONER DYER: |
vi ol ated your rule about using a Bl ackberry,
| have to say, so that | could have ny Chair
e-mai|l the actual letters, so we can submt
these into the record for you.

ACTI NG CHAI RPERSON ETHERLY:  And
t hose woul d be the ANC | etters.

ANC COMM SSI ONER DYER:  The ANC
| etters.

ACTI NG CHAI RPERSON ETHERLY: | f
you could, if you want to provide that to
Ms. Bailey, | think that would be hel pful.

ANC COW SSI ONER DYER  Sure. |
Wil ina mnute, but | want to read from
one of them | want to read fromthe

conclusion; just to give you sone
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backgr ound.

ACTI NG CHAI RPERSON ETHERLY:
Ckay.

ANC COWM SSI ONER DYER  And |
know it's inelegant. But we had the first--
ny recollection is that around Muy- -

MS. MADDOX: [|I'msorry. Do you
have anot her copy that we can have.

ANC COW SSI ONER DYER  Sur e.

MR, TAYLOR: If you have a copy,
| would volunteer to take it over to Ms.
Bai | ey, or whonever still is hangi ng out
over there.

ANC COW SSI ONER DYER: I n fact
you can take everything over. |'ll just
keep everything. M/ recollection is that we
had- -

M5. MADDOX: One nore thing. |Is
that a copy of all the letters that you're
going to introduce?

ANC COW SSI ONER DYER:  Just two.

M5. MADDOX: Just two of then?
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ANC COW SSI ONER DYER  Yes.

M5. MADDOX: Ckay. | have one,
t hen.

ANC COWM SSI ONER DYER: Onh, |I'm
sorry. Here's the other one.

M5. MADDOX: Thank you.

ANC COW SSI ONER DYER MWy
recollection is is that around May of 2006,
a nei ghbor, and | believe it was David,
appear ed before our ANC, very incensed, and
said that there was sone potenti al
commer ci al devel opnent on 13th Street, and
our response was to go slightly ballistic,
because it was our understandi ng--or ny
response was, because it's ny understandi ng
of course that 13th Street is zoned
comrercial--1 nean residential. W know
this for a fact.

It's one of the holy grails. 1In
fact we had a CDC case i which soneone
wanted to establish a comercial property

and we turned them down pretty flatly.
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And | recall that in July, we
al so had anot her person cone in to ask us
for an update, and when we interrogated our
Lt. Smth fromthe MPD, he reported on
occasion that they had difficulty delivering
the stop work orders because no construction
wor kers are on the prem se.

| say that just to prove that the
governnent was | think responsive, once we
brought this to their attention, that this
activity was happeni ng.

| also want to say that we
I nvited the Rooths to present thenselves,
present their case in front of our Community
Devel opnent Commttee. Qur ANC has a
Communi ty Devel opnment Conmittee that hears
t hese cases and then nmakes a recollection to
the full ANC, and our CDC nenbers are not
content experts but sone of them actually
have a pretty good understandi ng of
devel opnent, and |'ve learned a little bit

about zoning law since | started two years
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ago. That's a total aside.

But we basically had themup here
and they very graciously appeared before our
CDC and we had about a 30 minute hearing in
whi ch we asked questions, because | wanted
to nmake absolutely sure that there was no
evi dence of prior comrercial activity that
woul d allow themto grandfather their
business into 13th Street, because | thought
that there had been sone concerns raised in
t he nei ghborhood and I wanted to nake
absol utely sure that the decision and the
advice we were giving you, as the BZA, was
accurate and to the best of our know edge,

And during that hearing,
Comm ssi oner Kranmer, or forner Chairman
Kranmer, who was on the commttee testified.
We al so heard testinony from Bob Mat hen
who's a resident of the neighborhood for 30
years, who testified at that hearing that he
saw no evi dence of commercial activity on
t he property.
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So after we had this discussion
and after we had this hearing, we did listen
and factor in the decisions that were nmade.
We cane to the foll ow ng concl usion, and |
would like to read the letter to you,
briefly.

"At a duly noted public neeting
on March 7th with a quorum present, Advisory
Nei ghbor hood Comm ssion 2F voted five to
not hing to advi se your board to affirmthe
Zoning Adm nistrator's revocation of a
certificate of occupancy with respect to
property at 1312 13th Street, and an appeal
under 11 DCWVR 3112 fromthat decision by the
owners of the property who woul d seek a
certificate of occupancy to permt a
busi ness to operate in an area that is zoned
as residential.

"The Applicant, represented by
attorney Sandra Maddox and Jeanett Henry,
appeared before this ANC s Community

Devel opnment Comm ttee seeki ng ANC 2F support
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of the appeal of a BZA denial of an issuance
of a certificate of occupancy to permt a
busi ness to operate in an area that's zoned
as residential.

"After a thorough discussion on
this matter in which commttee, and nenbers
of the community were al so heard, the
comm ttee unani nously recommended to the ANC
that we oppose the appeal. The matter was
subsequently reviewed by the Conm ssion
whi ch unani nously accepted the recoll ection.

"The Zoning Administrator's
decision rests, in part, on testinony of
area residents that Appellants have in fact
operated commercial uses on this property in
violation of its zoning.

"Mor eover, this ANC has
determ ned that the comercial use of this
property woul d be detrinental, nounting, in
effect, to spot zoning, that in this
I nstance confers absolutely no benefit to

the community.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

528

"There are significant and
strongly-held views within the comunity
that this property should not be allowed to
be occupi ed for commercial purposes
I nconsi stent with a hone occupation or other
uses all owed under the zoni ng code.

"This ANC has consistently
opposed the issuance of a certificate of
occupancy for this property by owners and
Appel | ants who have previously acted
illegally."

And this is ny chairman's
editorial comment. "In an arrogant
di sregard of the zoning regul ations, and we
have previously expressed these views in
prior conmmuni cations with the board.

"Accordi ngly, ANC 2F recomends
that the board uphold its decision to revoke
the certificate of occupancy because the
presenters failed to prove that a valid
prior commercial establishnment existed on

this property. And furthernore, there are
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no grounds for variance to be issued for
commercial use in this residential area.

"We request that the board give
great weight to our advice herein expressed,
as provided by code 1309-10 of the District
of Col unbi a Code, and 11 CDRC 3115.2 of the
board's regul ations.™

And that's pretty nuch it.

ACTI NG CHAI RPERSON ETHERLY:
Excel I ent, Comm ssi oner.

ANC COW SSI ONER DYER  And |
t hank you guys for hangi ng out an hour and
15 mnutes |ate, beyond 6:00 o' clock to hear
this case.

ACTI NG CHAI RPERSON ETHERLY: No
probl em we appreciate that. But we
definitely appreciate your tinme and your
presentation. Are there any questions from
nmy coll eagues of the ANC, of its
presentation?

[ No response]

ACTI NG CHAI RPERSON ETHERLY:  Any
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cross exam nation fromthe Appellant of the
ANC s presentation?

MS. MADDOX:  No.

ACTI NG CHAI RPERSON ETHERLY:
Cross exam nation by DCRA?

MR, TAYLOR: No, M. Chair.

ACTI NG CHAI RPERSON ETHERLY:
kay. Wth that, | think it is appropriate
that we are now at the point for rebutta
and cl osing statenent by the Appell ant.

M5. MADDOX: |'mgoing to do the
cl osing statenment right now.

| wanted to bring your attention
to two Court of Appeals cases, the D strict
of Colunbia v. Cahill and Paul Weck v.
District of Colunbia Board of Zoning
Adj ust nent .

In Cahill, the court--excuse ne.
the court in Cahill found that trusting of
the officials' affirmative acts--excuse mne--
trusting in the official affirmative acts of

t he i nspector, who all owed the nonconform ng
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use of a garage to continue, was--excuse ne.
The appel |l ee was i nduced to expend a | arge
sum of noney upon the building and to enter
Into several five year |eases on the

prem ses for garage purposes.

Nei t her the appellee nor the
| essees woul d have entered into such | eases
except for the official permts and
certificates issued.

The court found that there are
cases where, under the circunstances, to
assert a public right would be to encourage
and pronote a fraud, where a party acting in
good faith under affirmative acts that the
city has nade such expensive and per manent
| nprovenents, that it would be highly
| nequi tabl e and unjust to destroy the
rights. The doctrine of equitable estoppel
I's applied.

In this case, the Ofice of
Zoning staff affirmative acts created a

situation that has ultimately resulted to
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the Rooths detrinment. They not only issued
their certificates of occupancy, converting
the conform ng use of the prem ses to
nonconform ng use back in 1989. They
continued to issue the certificates of
occupancy for nonconform ng comrercial use
for 16 years, up until 2005.

Furthernore, each tinme the Rooths
went to fill out their application for a new
certificate of occupancy, they received
itens fromthe Zoning Adm nistration staff,
I ncl udi ng, who M. Rooths knew to be Frank
Moody, the supervisor.

The expl anation that he received
fromstaff was that he should continue to
wite "pickup laundry" for "Previous Use,"
in order to maintain the right to use it as
such, if they choose to do so.

It is not true that they did not
have clean hands in filling out this
application. They were follow ng the

gui dance of the BZA staff. The Rooths acted
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in good faith, in fact, when they were
filling out these applications. They asked
for guidance fromthe Ofice of Zoning

Adm ni stration, OZA staff, and that guidance
was provided in honesty, and in good faith,
as it is undoubtedly provided to all people
who are applying for certificates of
occupancy.

The Zoni ng Adm ni stration not
only issued their certificates of occupancy
for the nonconform ng use back in 1989, but
when the Rooths obtained their property in
2000, the Zoning Adm nistration continued to
I ssue the certificates of occupancy, again,
as stated, and provided guidance on how to
fill themout until 2005.

Because of these affirmative acts
of giving out the certificates of occupancy
from'89 to 2005 by the Zoning
Adm ni stration, the Rooths purchased the
property, leased it out, and incurred over

$20, 000- - excuse ne--and i nvested over
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$20,000 into this property for conmercia
pur poses, that fit the nonconform ng use.
Now, because of sone conplaints
from nei ghbors, the O fice of Zoning
Adm ni stration wants to just revoke their
certificates of occupancy with absolutely no
regard to the detrinent of the Rooths.
The OZA' s argunent that this CO
shoul d be revoked, because a CO was
| nproperly issued back in 1989, dreadfully
fails. To revoke the certificate of
occupancy woul d be to encourage and pronote
a fraud. The Rooths have acted in good
faith, and under the affirmative acts of
O fice of Zoning Adm ni stration, they nade
expensi ve and permanent i nprovenents, and
I nvestnents. It would be highly inequitable
and unjust to destroy the rights acquired,
and the doctrine of estoppel should be
applied in this case. Now, if you find that
the doctrine of estoppel does not apply in

this case, the doctrine of latches certainly
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does.

In Weck v. D strict of Col unbia,
BZA, the court defined | atches as the
om ssion to assert a right for an
unr easonabl e and unsati sfactorily expl ai ned
| ength of tinme, under circunstances
prejudicial to the party asserting | atches.

It is often clainmed where the
I nactivity of the officials charged with the
enforcenent of the doctrine has msled the
owner into acts in violation of the
ordi nance, or has msled persons into
purchasing a property in ignorance of the
Illegality of the use of the structure.

In our case, the Rooths were
specifically | ooking for a commercial or
m xed property to purchase. |f at any tine
prior to January 2000, when M. Rooths and
Ms. Dao bought the property at 1312 13th
Street, the zoning officials had foll owed up
on the certificates of occupancy issued from

1989 to Decenber 2000, the Rooths woul d not
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have purchased the property, know ng that it
was not--or it was in violation of the
zoni ng ordi nance.

The Root hs showi ng of injury from
the |l oss of this incone-producing property,

t he val ue of which was indubitably refl ected
I n the purchase price, is sufficient to find
substantial prejudice to the Rooths as a
result of the zoning officials inexcusable
del ay.

In addition, M. Rooths testified
that he spent well over--again, as stated,
he spent well over $20,000 in repairs and in
preparation to open this business. The
substantial prejudice that would be inposed
al so includes his inability, M. Rooths
inability to get a commercial [oan for the
| ocati on--excuse ne--to get a residentia
| oan for the |ocation, and the high price of
comrercial utilities that he nust pay now.

Furthernore, he has told you that

the cost to convert the residential property

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

537

Is prohibitive. There is no adverse i npact
on the community. Any conceivable harmto
the general public interest from not
enforcing the zoning regulation in this case
I's not sufficient to outweigh the inequity
of substantial prejudice to M. Rooths and
Ms. Dao.

Therefore, the O fice of Zoning
Adm ni stration's revocation of the
certificate of occupancy should be reversed.

Wth regard to the six nonth tine
period that the OQZA cites in their letter,
t he Rooths were issued the certificate of
occupancy on Decenber 22nd, 2005, and were
requi red to open by June 22nd of 2006.

During that six nonth period, the
Root hs were issued several stop work orders
bet ween OZA and BLRA, that took severa
nonths to |ift as far as--which is what M.
Root hs and M's. Dao's understandi ng was.

The Rooths testified--M. Rooths

testified that he was issued a stop work
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order on March 22nd, 2006, and it was not
lifted, based on his understanding, until
May of 2006, after no violations were found.

Now BZA states that those two
stop work orders are still in effect, but it
does not nake sense that two stop work
orders would be in effect sinultaneously.
One woul d have been sufficient to stop the
work. So the first stop work order nust
have been lifted to rationalize the issuance
of the second stop work order.

Now when the first stop--after
the first stop work order was issued March
22nd, 2006, M. Rooths only had to put up
his sign and obtain a clothing rack, to open
by June 22nd of 2006.

However, he was issued anot her
stop work order on June 14th, that he
| earned was not in effect, via a tel ephone
conversation with a staff nmenber at DCRA in
July of 2006. |In addition, there was

anot her stop work order issued by BLRA on
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June 28th, 2006, for allegedly not having a
permt to erect a sign, when M. Rooths did
in fact have a permt on the building for

t he sign.

But by this tine the public, and
the representatives from QZA, were
successful in preventing M. Rooths from
openi ng his business by June 26th of 2006
deadline. After making it inpossible for
the Rooths to open on tine, the QZA now
wants to penalize the Rooths for not opening
t he business by using this as one of the
bases for revoking their certificate of
occupancy.

Under these circunstances, we ask
you to reverse the Ofice of Zoning
Admi ni stration's decision to revoke their
certificate of occupancy and bar them from
enforcing the zoning regul ati ons agai nst M.
Root hs and Ms. Dao. Thank you.

ACTI NG CHAI RPERSON ETHERLY:

Excellent. That would at this tinme concl ude
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our hearing on Appeal No. 17581. Here's
what I'd Iike to suggest in terns of our
proceedi ng forward.

| think the record is fairly
full, but I think it would be appropriate
for the board to take into its receipt
proposed findings of fact and concl usi ons of
| aw.

So what 1'd like to suggest, if
nmy col |l eagues are anenable, is that we set
this for decision making on May 1st. That
woul d be our May 1st public hearing. There
woul d be no other testinony at that tinme but
the board would Ii ke to request proposed
findings of fact and concl usions of |aw.

Those proposed findings of fact
and concl usi ons of | aw would be due to the
board by Tuesday, April the 24th.

That woul d gi ve the board enough
time, obviously, to receive the submttals,
and review themin tine for our decision

maki ng hearing on the first of My.
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Those submttals should be served
on both parties and the ANC. It is normally
not the customof the board to inviter
responsive submttals in response to those,
so we wll essentially be sinply |Iooking for
t he proposed findings of fact and
conclusions of law, and then that woul d be
it.

My col | eagues have any concerns
or any need for additional information?

[ No response]

ACTI NG CHAI RPERSON ETHERLY:
Everyone clear and confortable wth the
tineline that's been laid out?

Excellent. | thank you all very
much for your tine. |[It's been a |ong day
but | think a very productive one as we've
gone through what is a very conplicated
factual record and we appreci ate everyone's
tinme.

Ms. Bailey, is there any further

busi ness before the board on our March 20t h
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publ i c hearing day.

MS. BAILEY: Not today, M.
Chai r man.

ACTI NG CHAI RPERSON ETHERLY:
Excel lent. The Board of Zoning Adjustnent's
public hearing of March 20th, 2007, stands
adj ourned. Thank you to ny col | eagues.

[ Wher eupon, at 7:21 p.m, the

public hearing was adjourned]
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