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P-ROGCGEEDI-NGS
10: 09 a. m

CHAI RPERSON M LLER: | would Iike
to call to order our public hearing for April
10, 2007. W have already done the
I ntroductions but the procedures are alittle
bit different for a public hearing so | am
going to go through that.

Copi es of today's hearing agenda
are available to you and are |ocated to ny
| eft on the wall bin near the door. Pl ease be
advi sed that the proceeding is being recorded
by a court reporter and al so webcast |ive.
have al ready asked you to turn off your cell
phones.

When presenting information to the
Board please turn on and speak into the
m crophone first stating your nane and hone
addr ess. Wien you are finished speaking,
pl ease turn your m crophone off so that your
m crophone is no |onger picking up sound or

backgr ound noi se.
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All persons planning to testify
either in favor or in opposition are to fill
out two wtness cards. These cards are
| ocated to ny left on the table near the door
and on the wtness tables. Upon coming to
speak to the Board, please give both cards to
the reporter sitting to nmy right.

The order of procedure for special
exceptions and variances is: (1) Statenent and
W tnesses of the applicant; (2) Governnent
reports I ncl udi ng Ofice of Pl anni ng,
Departnment of Public Wrks, Transportation,
etc.; (3) Report of the Advisory Nei ghborhood
Comm ssion; (4) Parties or persons i n support;
(5) Parties or persons in opposition; (6)
G osing remarks by the applicant.

Pursuant to Section 3117.4 and
3117.5, the following tine constraints nmay be
mai nt ai ned. The applicant, appell ant, persons
and parties except an ANC i n support including
W t nesses, 60 m nut es coll ectively.

Appel | ees, persons and parties except an ANC
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I n opposition including witnesses, 60 m nutes
col lectively. Individuals, three m nutes.

These tinme constraints do not
I ncl ude cross exam nation and/or questions
from the Board. Cross exam nation of
Wi tnesses is permtted by the applicant or
parties. The ANC w thin which the property is
| ocated is automatically a party in a speci al
exception or variance case. Nothing prohibits
t he Board frompl aci ng reasonabl e restrictions
on cross examnationincludingtinme limts and
limtations onthe scope of cross exam nati on.

The record will be closed at the
conclusion of each <case except for any
materials specifically requested by t he Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons nmust submt the
evidence to the Ofice of Zoning. After the
record is closed, no other information will be
accepted by the Board.

The Sunshine Act requires that the
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public hearing on each case be held in the
open before the public. The Board nay
consistent withits rules of procedure and t he
Sunshi ne Act enter executive session during or
after the public hearing on a case for
pur poses of reviewing the record or
del i berati ng on a case.

The deci sion of the Board in these
contested cases nust be based exclusively on
the public record. To avoid any appearance to
the contrary the Board request that persons
present not engage the nenbers of the Board in
conversation. Please turn off all beepers and
cell phones at this tinme so not to disrupt
t hese proceedi ngs.

The Board wll now consider any
prelimnary matters. Prelimnary matters are
those which relate to whether a case will or
should be heard today such as request for
post ponenent, continuance, or wthdrawal, or
whet her proper and adequate notice of the

heari ng has been given. If you are not
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prepared to go forward with a case today, or
If you believe that the Board should not
proceed, now is the tine to raise such a
matter.

Does t he staff have any
prelimnary matters?

MS. BAI LEY: Madam Chair, good
nor ni ng. M. Et herly, Ms. MIIler,
congratulations. Warm welcone to M. d oud.
To everyone good norning and staff does not
have any prelimnary matters at this tine.

CHAI RPERSON M LLER: Thank you.
Then woul d all individuals wishing to testify
today please rise to take the oath. V5.
Bai | ey, woul d you adm ni ster the oath, please.

(Whereupon, the wtnesses were
sworn.)

CHAI RPERSON M LLER: Thank you.
Wuld you call the first case, please.

MS. BAI LEY: The first case is
Application No. 17586 of 442 M Street, LLC,

pursuant to 11 DCVR 3103.2, for a variance
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from the prohibition of creating a second
principal structure on a single |ot wunder
Subsection 3202.3, and a variance from the
rear yard requirenents under Section 404, to
allow the renovation of an existing row
dwelling into six residential units and the
conversion of the second floor of an existing
historic carriage house in the rear of the
subj ect property located at 442 MStreet, N W
The property is zoned DD R-5-B.

Madam Chair, there was a request
for party status as a proponent of this
proj ect.

CHAl RPERSON M LLER: Thank you.
I s that the Foxes, Jonathan and Jessica Fox?
Are they in the hearing room today?

Ckay. Are you aware of this party
request? Wiy don't you introduce yoursel ves
for the record.

MR, TUMMONDS: Good norni ng, Madam
Chair. | am Paul Tummonds with the law firm

of Pillsbury, Wnthrop, Shaw, Pittman. Wth
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regards to the request for party status, |
bel i eve when you |ook at the form that the
Foxes filled out, they seem to be in
opposition to the project but | think they
checked the wong box with regards to being a
proponent or opponent.

W bel i eve that we haven't had any
di scussions wth them | don't Dbelieve
they're here this evening. This is a case
where we were on the ANC s agenda in both
March and April. Both of those neetings were
canceled so there was no ANC review of this
application.

Wth regards to the specifics of
their party status request, | would note they
live on the north side of M Street. Qur
application is for the carriage house on the
south side of our project so they can't see
t he carri age house fromtheir property because
they see the main building on 442 M Street.
In large part, for that reason, | don't

believe that they satisfy the standards for
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party status at present and we woul d oppose.

CHAI RPERSON M LLER:  Ckay. Thank
you.

| s a nenber of the ANC here today?
Ckay. Al right. | just want to make a few
comrents on this party status application as
well. Since they are not here, they are not
able to really el aborate nore fully how they
woul d participate in the case as a party and
that is what this neans, participate as a
party and they are not here.

It's not I nconcei vabl e t hat
sonmeone coul d participate in a case as a party
If they fully address the |egal issues even
t hough they couldn't be here. That's not the
case wth respect to this party status
application so | don't need to go further in
suggesting that we deny party status. 11
hear from ot hers.

VI CE- CHAIR ETHERLY: I woul d
agree, Madam Chair. | think on the face of

the applicationitself, as has been i ndi cat ed,
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the level of discussion, if you will, wth
regard to sone of the nore pertinent inquiries
of the party status application in relevant
portion, Item No. 6 which deals with how the
person's interest will be nore significantly
distinctively or uniquely affected in
character or kind.

Wile there are, of cour se,
pertinent points that are rai sed, the | evel of
di scussion, in ny opinion, also does not rise
to the level of satisfactorily denonstrating
party status. It would be ny agreenent to
nove forward in the direction that you have
| aid out. | would nove to deny the party
status application of Jonat han and Jessi ca Fox
and woul d invite a second.

CHAI RPERSON M LLER:  Second. Al

those in favor say aye.

ALL: Aye.
CHAI RPERSON M LLER: Those
opposed? | woul d al so suggest -- do you want

to call the vote, M. My? W are not always
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this formal about it. O M. Bailey?

M5. BAILEY: Madam Chair, the vote
is five zero zero to deny the request for
party status. The notion was nade by M.
Et herly, seconded by Ms. MIller. M. Mnn,
M. Turnbull, and M. Loud are in agreenent.

CHAI RPERSON M LLER:  Thank you. |
woul d suggest, as we wusually do, that we
accept the representations nade on the party
status application as testinony in the case
and enter it as evidence.

Ckay. M. Tumonds, would vyou
like to proceed with your case?

MR TUVMONDS: Sure. Absolutely.
| think we have a very straightforward case
here. There is no opposition here. W have
submtted for the record three letters of
support this norning fromresidents of the 400
and 500 bl ocks of M Street.

There is a letter of report from
Ofice of Planning in support as well. Wth

that, | think we can give an abbreviated
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presentation and then we would r est
predom nately on our satisfaction of the three
prongs of the variance test in our prehearing
st at enent .

Again, we are seeking to do is
create the single residential unit in the
second floor of an existing carriage house
which is located in an historic district in an
R-5-B zone, a district which allows multi-
fam |y housi ng.

We are not making any changes to
the footprint or the height of the carriage
house and there wll be no change to the
overall 1ot occupancy or FAR of the project
wth the introduction of this residential
unit.

It is through the introduction of
this residential unit that we are creating a
new principal structure to this carriage
house. Wil e the carriage house will have all
the sanme appearances as really an accessory

structure to the main structure, the nere
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I ntroduction of that unit requires us to be
here seeking variance approval to allow two
princi pal structures on a single record |ot.

In addition, once we have the
magic of making that becone a principal
structure, that structure needs to have a
requi red rear yard. W don't satisfy that
rear yard. The irony here is if that was an
accessory structure and we didn't have the
residential unit inthat structure, that would
be fine. W would not have the need for
relief fromthe rear yard variance, the rear
yard standards in this variance that we are
seeki ng t oday.

| would I'ike to now have M. Julio
Murillo, the applicant, discuss briefly his
di scussions with the community and his goals
for this project.

MR, MJRILLO Good norning and
congratulations, Ms. Mller, and M. Etherly.
Let nme start by describing briefly what our

devel opnment process consist of initially by

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

15

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

16

poi nting out that we have a long history of
historic renovation work in the D strict of
Col unbi a.

W have been doing this since
1984. Sone notable projects that we have
recently conpleted include the Egyptian
Anbassador's residence as well as the Turkish
Anbassador's residence which are being
featured in nultiple historic rel eases.

W feel we have quite a bit of
experience in this area and we enjoy doing
this. It is the kind of work that we | ook for
I n our own projects. Since we started our
devel opnent busi ness we have been
predom natel y pr esent In transitional
nei ghbor hoods and bringi ng new devel opnent,
new safety, newdi fferent product types to new
comunities to try to establish a better
community in those | ocations.

W understand the need for
addi ti onal housing of different types. e

understand the need for additional safety. W
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understand the need for our participation in
the comunity to nake these communities
succeed.

In doing so in every project the
way we approach it is we deal very closely
wi th the neighbors. W deal closely with the
ANCs of the neighborhoods. We deal very
closely with the HPO and the HPRB t o nake sure
that these properties and these projects are
devel oped i n accordance wi t h t hose gui del i nes.

As a result of these efforts, we
have obt ai ned support fromthe nei ghbors from
the HPO and the HPRB and the Ofice of
Pl anni ng, as M. Tumonds has sai d.

W feel that we do nmake a
difference and we feel that this particul ar
case is a fairly sinple one in that we are
asking to take a dil api dated second fl oor of
a carriage house which is on the other side of
an alley to a 300-unit building that is being
built on New York Avenue.

We feel that the alley itself wll
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requi re a nore human presence, bring vitality
to the M. Vernon Square, M. Vernon Triangle
ar ea. In that light, we would |ike to get
Into the techni cal aspects of the project and
"1l defer to M. Bonstra for that testinony.

CHAl RPERSON M LLER: I just want
to interrupt you for one second before you
nove to a different topic because you nade
mention to the fact that you work closely with
the ANCs but we don't have an ANC report in
this case.

I s there anything el se you can put
on the record as to how you worked with this
ANC even though there is no ANC report if that
di d happen?

MR MJRI LLO At the initial
outside we did work with the ANC and we did
have a vote from them in the origina
conceptual i zation of the project before the
HPRB heari ng.

CHAI RPERSON M LLER: They

supported your project before HPRB?
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MR MJRILLO That's correct.
CHAl RPERSON M LLER: And it hasn't
changed si nce then?

MR MJRILLO It has not changed,

no.
CHAI RPERSON M LLER:  Ckay.
MR. MJRILLC Li ke M. Tummonds
sai d, we have attenpted two neeting

presentations with the ANCin March and April.
Both were canceled for various reasons so we
have not been successful in presenting our
specific case regarding the carriage house to
themon this round.

CHAl RPERSON M LLER: Ckay. When
they voted on your project for HPRB did they
under stand t hat you wanted to use the carri age
house for a residence on the second floor?

MR MJRILLO  Yes.

CHAI RPERSON M LLER: They did
under stand that?

MR MJRILLO  Yes.

CHAI RPERSON M LLER:  Ckay. Thank
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you.
Good nor ni ng.
MR, BONSTRA: Good norning. Bill
Bonstra, Bonstra Haresign Architects. | would

also like to add on the comunity note that we
met with the M. Vernon Square Gvic
Associ ation, | believe, and presented the
project to themearly on as well explaining
the zoning as well as the  historic
I nplications for the project.

|"m just going to touch briefly.
"1l give you an overall understanding of the
proj ect, the massing, and where the buil di ngs
are located. These are the facade pictures
that we submtted. This is the front facade
of the building. Very wonderful and el egant
hi storic structure.

This is a shot of the carriage
house at the rear fromthe alley. Looking on
the site plan the BZA 1 drawi ng t hat you have,
this is the main house which has 16 units by

right. I'msorry? Dd |l say 16? Six units.
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We woul d be here for nore relief, wouldn't we?
Six units, a rear yard, and this is the
carriage house then.

Two-story carriage house is the
contributing structure to the  historic
district. There are uni que characteristics of
this site. The topography is quite steep from
high to low at the alley. It is also a very
deep site, 183 to 189 feet deep which is
uncharacteristically deep. The alley Brown's
Court is 30 feet wde so that is an unusual
situation as well.

This is a section then of the
carriage house if it existed as a two-story
carriage house. W have four parking spaces,
two parking spaces that are zoning required
spaces but we do have parking for four cars at
the | ower |evel.

Then the upper level is nore |like
aloft wwth a stair fromthe front. W also
have access from the front of the property

which is a nice accommbdation in order to nake
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that unit conformto building code in terns of
access fromthe front of the property.

CHAl RPERSON M LLER: I just want
to interrupt you for a second before you nove
off parking. | know you are not here for a
par ki ng vari ance but coul d you expl ain the two
spaces that you have, the two that are
requi red and the four, exactly where they are?

MR TUMMONDS: In fact, this
project wll obtain a parking waiver fromthe
historic so this property does not have any
requi red parking spaces because it was deened
to be a renovation contributing building in
the historic district. W are providing four
spaces.

Two of those spaces would be
deenmed to be zoning conpliant 9 by 19 non-
stack spaces but, again, | think one of the
reasons why this project has received, and
when you read the letters in support of the
community having four spaces for the seven

units was inportant to the conmmunity. The
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short answer, zoning regul ati ons are sati sfied
because we've got the parking waiver.

CHAl RPERSON M LLER: Where exactly
are they, though? Are two of them in the
gar age?

MR, TUMMONDS: The first floor of
the carriage house.

CHAl RPERSON M LLER: That hol ds
two spaces. Then the other two are outside
it?

MR TUVWONDS: No. Actually this
is all inside.

CHAI RPERSON M LLER:  Four i nsi de?

MR TUMMONDS: They are all inside
t he gar age.

MR,  BONSTRA: So there is no
parking on the outside. M. Tumonds tal ked
about the rear yard issue. As you can see
here, we have, | believe, a five-foot rear
yard when that becones a primary structure
whi ch we hope you will vote to support.

Then we ask for relief from the
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rear yard requirenent by the nature of the
exi sting location of the building. There are
no physi cal alterations other than wi ndows and
stairs and what have you to that structure.

CHAl RPERSON M LLER: | have one
ot her question on the parking. | understand
the waiver because it's historic but if it
weren't historic and you didn't have a wai ver,
how many par ki ng spaces woul d be required with
this nunber of units?

MR, BONSTRA: We have seven units
so we woul d have to have three.

CHAl RPERSON M LLER: Three. kay.

MR. BONSTRA: Non-tandem spaces.

CHAI RPERSON M LLER: Ckay. You
have four tandem spaces.

MR, BONSTRA: Correct.

CHAI RPERSON M LLER:  Ckay. Thank
you.

VR, MANN: Madam Chair, | have a
coupl e of questions. Prior to the carriage

house becom ng a principal structure, from
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what point to what point was the rear yard
previ ously neasured?

MR, TUVMONDS: It was neasured to
the rear of the main building because the
carriage house is deened to be an accessory
structure so you can have accessory structures
I n your required rear yard.

MR MANN: So does that go from
the -- all right. The yard would have gone

from the rear of the main building to the

al l ey?

MR, TUWONDS: Yes.

MR MANN: | see. Is that stil
counted -- is that entire length still counted

as the rear yard for that one structure or
does the rear yard stop at where the second
structure begi ns now?

MR TUMMONDS: Right now if we
were to create a theoretical |ot, | guess, for
that it would start where the face of the
carriage house begins.

VR. MANN: But that doesn't need
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to be considered because we are not doing
that. |Is that right?

MR. TUMMONDS: That's ny
under st andi ng.

MR MANN: | see. Ckay. Thanks.

CHAI RPERSON M LLER: Do you have
nore for your presentation?

MR, TUVMONDS: No. As | said, we
woul d rest. W think we have thoroughly
di scussed the satisfaction of three prongs of
t he area variance i n our prehearing statenent.
| can tough on it briefly if you would IiKke.

M. Bonstra alluded to the fact
that we are subject to an extraordinarily
exceptional situation or condition due to the
| ot's topography, its size, the fact that we
do have structures on this | ot that are deened
to be contributing to the historic district.

Wth regards to the second prong
of the variance test, we think we are faced
wth a practical difficulty and it is

unnecessarily burdensone to not be allowed to
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have this residential unit. W note in the
Glmartin case the test that one can | ook at
to determne this include the anount of
vari ance really for question and the severity
of the denial of that variance relief.

As we noted here, this is a
residential zone. If we are not allowed to
have a residential unit in this second floor
of the carriage house, it can basically be
used for storage or, as the O fice of Planning
poi nted out, an artist studio. Realistically
| think an artist studio would have nore of a
detri nment al I mpact to the surrounding
nei ghbor hood.

There would be nore use. There
woul d be nore fl ow of goods and peopl e com ng
in there than if it was to be a residenti al
unit. W think the introduction of
residential unit is entirely appropriate and
in keeping with this R5-B multi-famly
dwel I'i ng zone.

Then, finally, with regards to the
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third prong of the test that granting this
variance wll not inpair the intent or
integrity of the zone plan, we think of the
true benefits of this is not just the
renovation of this historic structure bringing
It back as a true benefit to the people who
wal k down Brown's Court and that alley and
t hat nei ghbor hood, but al so havi ng eyes on t he
street, eyes on the alley in this case.

There is a lot of activity back in
that alley nowcertainly with the devel opnent
of the Yal estein Laundry project to the south.
W think that 30-foot alley gets a lot of
traffic. Havi ng people back there is a
benefit. Again, the zoning district permts,
allows multi-famly dwellings.

We think that having seven units
intotal on this project including aunit over
the carriage house is consistent wth the
conprehensive plan designation for this
property and also the zoning regulation's

goals for developnment in the R5-B zone
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district.

CHAI RPERSON M LLER: Let nme ask
you about your uni queness practical difficulty
test. Do you think that the argunent that you
are making with respect to the fact that it is
certainly historic, and | understand it is on
the land and is already i nproved with that and
you have to work around it or whatever, and
its use is limted, is that not true for all
hi storic carriage houses?

MR TUWONDS: | think that is why
t here have been, as we noted i n our prehearing
statenent, a nunber of instances in which the
BZA has approved this sort of area variance
relief. As we noted in 2002, on this block
420 M Street there was a carriage house
renovation, introduction of residential unit
in that carriage house, and the BZA again
accepted that view that it does neet the
practical difficulty standard.

The answer is yes and | think the

BZA has followed that test on a nunber of
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occasions. There is a practical difficulty
with having that space be brought to a
contributing use to the area, to the lot, to
the six residents of the min building.

Having that just be storage, is
that unnecessarily burdensone to have the
devel oper of this property only have that use?
| believe that it would satisfy that test. |
think the nature of the relief we are
requesting, the other prong of the test, the
di m ni nus nature, again we are just seeking to
I ntroduce residential wuse, wuse that s
permtted in the zone and permtted on this
property.

CHAI RPERSON M LLER: Was there a
reason that it wasn't permtted in a carriage
house in a residential zone?

MR TUVMONDS: | think maybe the
distinction there would be a lot of tines
resi denti al carri age houses wer e not
necessarily in R-5-B zone districts so a | ot

of times you have a carriage house in an R-1,
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R-2 zone district which are nore of a single
famly district so | could understand the
di stinction there.

In a multi-famly dwelling in a
district like the R5-B district, | think it
makes sense to be able to allow that
addi tional residential unit whereas if it was
a carriage house in an R-1-A zone, then it is
really going against the notion of single
famly hone districts are 1-A or 1-B.

CHAl RPERSON M LLER: Dd vyou
actually consider -- | nean, did the applicant
actually consider the uses which are all owed
for that space?

VR. TUVMONDS: The stabl e?
Probably not. The parking garage on the
second fl oor, probably not.

CHAI RPERSON M LLER: | nmean, it
gets to the poi nt wher e i dentifying
specifically the, you know what | nean, the
difficulty. 1 nean, artist studio, okay. |Is

there really a market for that or it doesn't
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make sense in this case? | nean, how did you
arrive at that?

MR, MJRILLO We approached it
specifically, as M. Tummobnds said, as a way
of increasing the presence on the alley for

safety reasons. W think that the structure

itself is a wonderful structure. | think it
|l ends itself to a dwelling unit. | think M.
Tumonds is right. [In an artist studio type

of use you would have a different feel and
element in the alley.

There are a lot of dwelling units
on that block. Certainly with the Yal estein
Laundry project there wll be nore. |ncluding
the I oft section of that project it's all in
keeping with the sane concept which is a
restored historic structure turned into
dwel |'i ng.

W really only approached it in
that way and working, again, wth the
nei ghbors and wwth the ANCin the early stages

as well as wwth the HPRB and reiterated by the
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Ofice of Planning | guess our thinking sort
of becane one track mnded, if you wll,
thinking that is the best use given the zone.
Does that answer your question?

CHAl RPERSON M LLER: | nean, just
reading into it | don't think you provided
evidence on this but you nentioned it. I
nmean, if you didn't use it as a residence, it
woul d be an economc inpact. |Is that right?

MR MJRILLO It would certainly
have an economc inpact at the sane tine as
nost likely this particular space would go to
storage probably for the rest of the units in
the building. Not that storage is in anple
supply in the city but we really felt that
gi ven what i s happening in that area and gi ven
the type of activity that we see in the 30-
foot alley that a dwelling was the best use.

The practical difficulty, | think,
Is precisely because it 1is an historic
structure and reconfiguring it or noving it or

building it soneplace else didn't really enter
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our thoughts because we know we have to conply
W th those guidelines.

MR TUVMONDS: Wul d you be able
to renovate the carriage house to the sane
| evel of detail financially if you didn't have
that residential unit in that carriage house?

MR MJRILLC Probably not. I
mean, we woul d certainly renovate and i nprove
it but I think it is one thing to build a
storage facility and quite different to build
a dwel I'i ng which people will Iive and enjoy a
certain life standard.

CHAl RPERSON M LLER: | have one
ot her question. M. Tumonds, do you know t he
rationale for the regulation that there
shouldn't be two principal structures on a
single lot?

MR TUMMONDS: | think this is
somewhat of a guess on ny part but | think it
probably has a lot nore to do with nuch | arger
| ot s than rowhouse |ots in the 400 bl ock of M

Street. | think it probably has a lot nore to
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do with the ability to subdivide large Iots.

| think this also really kind of
runs into the 2516 cases, the cases where we
have the theoretical |ot subdivision where we
go through on subdividing lots to show how
mul ti ple structures could satisfy the zoning
requi renents even though they may technically
be on a single record |ot.

| don't think the 3202.3 was --
that section, the two principal sections on
single record lots, were really thought of as
addressing a situation like this. | think
this is sonewhat of an anomaly because, as |
said, it looks |ike an accessory structure.
To all people who would walk by it, | think
they would think of it as an accessory
structure.

| don't think anyone wal ki ng down
the alley is going to say, "Oh, that nust be
a principal structure. It still has the sane
feel. | don't think we are detracting from

the area by having that residential unit in
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there. 1 think people take it for what it is.

It's a carriage house. It | ooks
| i ke an accessory structure to the nmain
structure. Just by putting that residential
use in that second floor, | don't think we
take away fromthat feel, that appearance of

t hat nei ghbor hood.

CHAI RPERSON M LLER: Ckay. " m

sorry. | have one nore question.

MR. TUMMONDS: That |ast one was
t ough.

CHAl RPERSON M LLER: I t hi nk
you're up to the challenge. GCkay. You cited
a ot of carriage house cases but you didn't
attach them I"'m wondering if you want to
hi ghl i ght any of the facts of the cases that

you think are simlar to this.

VR,  TUMMONDS: | think the nmin
one woul d be the 420 MStreet. | believe this
application was approved in 2002. It is four

or fivelots to the east of this project. The

Interesting thing there is that | think we
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have a nuch nore conpelling case because |
think that case at one tine they | ooked at
havi ng a connecti on between the two buil di ngs
so they would get away fromthe notion of it
being truly an accessory structure and the
mai n structure.

You have a trellis that's one
structure. | think this is a case where it
| ooks |ike an accessory structure. W are
mai ntaining it as an accessory structure. |
think that is why HPRB approved it. | think
that i1s how we were able to satisfy the
st andards here.

| think the introduction of a
carriage house on this sane block that fronts
on this sane alley and the fact that that was
approved has, to a | arge degree, a bearing on
this case to think that these types of
residential uses on the alley are appropriate
in this block. | do think that they wl]l
provide a | evel of safety for that alley that

I's not there now.
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CHAl RPERSON M LLER: There are
I nstances, though, in which +the zoning
regul ati ons don't favor residences on all eys.
s that right? Howis this different?

MR. TUMMONDS: Those are cases in
which an alley is less than 30 feet wwde. To
have properties with buildings on an alley you
have to show that there are 30-foot wde
al | eys. | think that has a lot to do with
making sure that there aren't substandard
units on narrow alleys that don't have the
proper amount of light and air that are being
provi ded for residential uses.

| think in this case we can show
that wth the 30-foot wde alley with a
signi ficant anmount of space between this main
buil di ng, this accessory structure.

Because we do have this very deep
lot, as M. Bonstra said, we are providing a
significant anmount of light and air to that
residential unit and | think that is one of

the main issues that dictate the ability to
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have residential uses in an alley, the anount
of Iight and air that is provided.

MR, BONSTRA: If | could just add,
as | nentioned before, this is not access off
the alley. The distinctionis that we do have
a way fromthe public, fromthe front of the
building to this structure through the
exi sting townhouse.

That is a distinction | think
needs to be nmde. One cones in the front
door, goes through the building, down the
stair and out the back in order to get to this
so it's not accessed fromthe alley.

CHAI RPERSON M LLER: Ckay. | keep
saying | have one nore question but | do. As
far as the topography goes, | think that you
made reference to the topography bei ng uni que
and |"mnot sure | got howit's unique and how
It relates to the practical difficulty here.

MR TUMMONDS: | would put the
t opography in a confluence of factors.

CHAI RPERSON M LLER:  Ckay. Thank
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you.

Are there any other questions?
Yes, M. Turnbull.

MR TURNBULL.: Thank you, Madam
Chai r. I just had one question. The alley
el evation of the carriage house |ooks fairly
straightforward. You are using the existing
openi ngs that are there and you are in-filling
wth new w ndows and a new garage door. Talk
to ne about the garden elevation of the
carriage house. There is an awful |arge
expanse of glass. |Is that opening there?

MR, BONSTRA: These are the
el evations -- this is the elevation at the
rear of the carriage house. This is the
Interior elevation. Wat exist now since the
carriage house had fallen into disrepair a
| arge area of the facade facing the courtyard
had actually been in-filled wth concrete
block, CMJ, in order to keep the carriage
house i ntact.

Wat we are sinply doing is
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removing that errant fabric that is not part
of the contributing structure and we are
filling that in with glass so there will be
access visually to a wonderful garden as |
showed on the site plan between the two
bui | di ngs.

VR. TURNBULL: So there is
ext raneous bl ock new CMJ t hat goes al | the way
up to where you have the steel?

MR, BONSTRA: That whol e facade
had been filled in with concrete bl ock, yes.

MR, TURNBULL: And the rest of the
structure is brick?

MR BONSTRA: That's correct.
This was also presented to the HPRB and we
have approval for that. They understood the
condition of the building and that has been
approved on historic grounds.

MR, TURNBULL: Okay. Thank you.

MR LOUD: WMadam Chair. | figured
out how to work the m crophone. Just one
qui ck question for clarification if | can.
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First et me coomend your teamfor talking to
t he i nmedi ate nei ghbors next door. It |ooks
like frominformation we were presented with
this norning that the nei ghbors at 440 and 446
support the project sothat is very inportant.
| just wanted to clarify is 446 an imedi ate
next door neighbor or is it two properties
over?

MR MJRILLO It's two properties
over.

MR LOUD: Were you able to speak
with the neighbor that has the imrediate
property?

MR. MJRILLO Actually, we have a
very good relationship with that neighbor.
It's a multi-unit building. | believe it's
four units. On the west side of our property
Is an abandoned building so there is no
nei ghbor on that side.

MR, LOUD: Al right. Thank you
again. Just want to commend your team

MR MJRILLO Thank you.
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CHAl RPERSON M LLER: Thank you.
Any ot her questions? Gkay. W can go to the
O fice of Pl anning.

MR JESI CK: Thank you, Madam
Chair, nenbers of the Board. M nane is Mtt
Jesick. The applicant in this case is seeking
variance from two sections of the zoning
regul ati ons, Section 3202. 3 which permts only
one principal structure per lot, and Section
404 which governs rear yard requirenents.

When | ooking at variance relief,
of course, we have the three-part test. The
first part is the property in any way uni que
or is there sonme other extraordinary or
exceptional situation on the property. Inthe
view of the O fice of Planning there is.

One factor is that this is a two-
story carriage house and that fact conbined
W th t hat t he structure cannot be
significantly altered due to its contributing
nature to the M. Vernon Square historic

district makes this an extraordi nary
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si tuation.

The second part of the test is
there a practical difficulty resulting from
t hat extraordi nary situation. Again, we think
there is. Wen you | ook at the range of uses
that could potentially go on that second fl oor
of the carriage house, they are very limted
so that fact does rise to the Ilevel of
practical difficulty inthe viewof the Ofice
of Pl anni ng.

If the relief were to be granted,
the third part of the test asks would there be
a detrinment to the public good or the intent
of the zoning regul ations. | think clearly
there would be no detrinent to the public
good.

The ~carriage house would Dbe
renovated to inprove the appearance of the
all ey and hopefully the safety of the alley as
well. There would be no inpairnent to |ight
or air, no extraneous noise or orders

resulting from a residential unit in that
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| ocation. The size of the carriage house is
not bei ng expanded at all.

Regarding the i ntent of the zoning
regul ati ons, whil e Section 3202. 3 does say not
nore than one principal structure per lot, we
feel it was not the intent of the zoning
regul ati ons to penal i ze soneone for renovati ng
an historic structure and conplying wth
historic district guidelines. We feel that
was not the intent of the zoning regs.

OP has not received any letters of
support or opposition to the case. W are
recommendi ng  approval of the requested
vari ances. For the rest of ny testinony I
woul d just rest on the record. Thank you.

CHAI RPERSON M LLER: M. Jesi ck,
how unique is this type of carriage house,
two-story carriage house?

MR JESI CK There are certainly
ot her carriage houses even in this imedi ate
nei ghborhood. | couldn't quantify the exact

nunber but we do see simlar cases around the
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city. It is sonmewhat unique, | would say.

CHAl RPERSON M LLER: Ckay. W're
not tal ki ng about hundreds of carriage houses
and we are al so tal ki ng about carri age houses
that are on the property that can't be changed
and that is an exceptional situation anyway.
| was just wondering how preval ent this was.
It's not that preval ent.

MR JESI CK: It's not that
preval ent. |f the Board would like, | can
certainly ask that question of historic
preservati on.

CHAIl RPERSON M LLER.  That's okay.
| just wanted to get a general i1dea here.
hear what you're saying and | think that is
really an inportant issue that applicants
shoul dn' t be penalized for preserving historic
treasures |ike a carriage house. | think
there may be sone kind of a bal ancing here.

| don't know whether things have
changed or not or whether O fice of Planning

Is of the viewat this point that sonme of the

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

46

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

uses that were allowed in it before are now
becom ng nore out dat ed.

MR, JESI CK That's what | was
going to reference. W think an artist studio
m ght be an acceptable use here. It's a
guestion of the market. Again, there are
potential inpacts to the alley. Wen talking
about does this rise to the | evel of practical
difficulty, | think that is certainly the
question | struggled wth. | feel that it
does rise to that |level given the very, very
limted range of uses that could possibly go
I n that space.

CHAI RPERSON M LLER: Thank you.
Are there any other questions?

MR TUMMONDS: No questi ons.

CHAI RPERSON M LLER: You have a
copy of the O fice of Planning Report?

MR, TUWONDS: Yes, | do.

CHAI RPERSON M LLER: Ckay. Has
the ANC conme in the neantine to the

proceeding? | don't see them Ckay. Are
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t here any ot her persons who wish to testify on
this case either in support or opposition?
Ckay. Not hearing fromany one then | think
it's time for your closing, M. Tummonds.

MR, TUMMONDS: Thank you very
much. W believe with the materials that we
filed in the prehearing statenent, the
testi nony we provided today, we have shown
that we have satisfied the area variance
standards for having a second principal
structure on the slot as well as area vari ance
relief fromthe rear yard requirenent for that
second principal structure. | think we woul d
ask for your approval at your earliest
conveni ence.

CHAI RPERSON M LLER: Thank you.
Ckay. The Board is ready to deliberate on
this now

VI CE- CHAI R ETHERLY: Madam Chai r,
If it's appropriate | amnore than confortable
nmoving forward with a notion to nove approval

of Application 17586 of 442 M Street, LLC
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pursuant to 11 DCMR Section 3103.2 for
variance from the prohibition of creating a
second principal structure on a single |ot
under Subsection 3202.3 and a variance from
the rear yard requirenents under Section 404
to allow the renovation of an existing row
dwelling into six residential units and the
conversion of the second floor of an existing
historic carriage house in the rear of the
subj ect property at prem ses 442 MStreet N W
and | would invite a second.

MR. MANN:  Second.

CHAI RPERSON M LLER:  Second.

VI CE- CHAIR ETHERLY: | love it
when we have conpeting seconds. WMadam Chair,
| think the record is very full and conplete.
| definitely agree with the thrust of your
guestions as related to the spirit of 3202.3
with regard to creation of a second princi pal
structure.

As sonetinmes | am known to do, |

will actually take the variance test in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

reverse because | think when we speak to the
I ssue of no harmto the public good or to the
zoning plan, | think that is perhaps where it
I s nost applicable to tal k about the spirit of
3202. 3.

| think this has been di scussed by
the applicant at I ength. The manner in which
the applicant has chosen to approach this
carri age house, | think, is very respectful of
the spirit of 3202.3 and, as been i ndi cat ed by
the Ofice of Planning, |I think is in keeping
wth this notion that the intent, if not
necessarily in reality, | think at least in
applicationis not to penalize property owners
for endeavoring to make productive use of what
are indeed architectural gens in our city.

This Board often tines has dealt
in both this arena and other arenas wth the
chal | enge of how do you articul ate our all eys,
if you wll, but do it in a way that is
respectful of the street scape.

Perhaps it is sonewhat difficult
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tothink of a street scape in an all ey setting
but these are increasingly becomng nore
vibrant parts of many of our comunities,
especially when we talk about our historic
districts where all eys perhaps in another era
were, indeed, wutilized nore aggressively
sonetinmes to the detrinment of the community
perhaps as tenenents or other types of
subst andard housi ng opti ons.

Clearly that is not the case here
but I am conforted by the fact that when we
speak to the issue of no harmto the public
good as the applicant has i ndi cated, the scope
and the massing wth which they are trying to
approach this dwelling is not in any
significant way being altered or expanded in
terms  of how they are treating the
articulation of the rear.

They are remaining very true to
what is already in existence, if you wll. |
was very pleased to hear M. Bonstra note that

we are not introducing any type of new
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entryway to the rear portion of the property
but rather it is going to be primrily
accessed fromthe front of the address itself
com ng through what is the rear yard of the
ot her structure.

Those are all factors which |
think are very much in keeping with the spirit
of 3202.3 while at the sane tinme making a very
creative use of this particular property. As
we nove to kind of the front portion and then
"Il come to the mddle of the sandwi ch, if
you wl .

As we nove to the front portion of
the variance test, clearly | think there is an
extraordi nary or exceptional situation here
and that is the contributing historic nature
of the carriage house itself. Again, the
chall enge is how do you nmaintain what is an
archi tectural asset of a contributing
structure, but, at the sanme tine, use it in
what is a productive way, if you wll.

| think the exceptional situation
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clearly is the exi stence and uni queness of the
carriage house and the fact that it is a
contributing structure and that you have to
keep it. You can't tear it down. You can't
demolish it in part and perhaps nake it nore
I n keeping wth today's nodern standards. You
have to be respectful of it. You have to keep
It so what do you do with it?

| think it would, indeed, be an
I ncongruous result if we were to sinply say
the zoning regs sinply dictate that you have
to use it as storage. |It's going to be high-
priced and very nice storage but storage
nevertheless. | think the approach that the
applicant is takingis a very creative one and
one that gets you four parking spaces in
t here.

It's going to be interesting to
see howit works in practice but you're going
to get themin there. | think what has been
presented to us has indeed been a very nice

way of trying to stay true to the spirit of
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the regs wi thout doing any harm or damage to
it.

Wth respect to the second prong
interns of practical difficulty, | think the
factors as |I've already discussed themreally
kind of answer that question very clearly.
The practical difficulty is that you are not
left wwth a whole ot of options with regard

to use of this particular aspect of the

property. If you do not get the variance
relief and, again, | think you are going at
the relief in a very creative and

consci enti ous manner.

| think as was indicated by M.
Loud, vyou've gotten very positive feedback
from sone of your adjacent neighbors, the
treatnment of sone of the other wall space as
was indicated inalittle bit of the exchange
Wi th M. Turnbull suggest that clearly you are
sensitive to sone of the aesthetic inpacts
that could conceivably be at issue had you

decided to be nuch nore aggressive with sone
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of the other facing on the carriage house
structure.

Wth all of that, Madam Chair, |
think this is very ripe to nove forward. I
think the case has been nore than adequately
made and laid out and | am very confortable
t hat because of sone of those key factors that
wer e di scussed and that | have | aid out under
the prong of the test that speaks to whether
or not there is a harmto the public good or
the zoning plan, | amconfortable that there
Is still a very clear bar that would have to
be met by simlar projects in other areas of
our city.

As was indicated by counsel for
the applicant, it 1is not necessarily a
frequent occurrence that you see this type of
structure in this particul ar residential zone
but they do happen. You clearly will see them
I n other residential zones, R-1s and what have
you.

Sone of the other projects that
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we' ve seen where there has been perhaps a nmuch
nore aggressive approach to wuse of the
carriage house, | think that is where the
zoni ng regul ations begintoreally step up and
say let's just be careful that we don't go
over board.

The idea here is not to create the
Hel nsl ey Pal ace or the Mayfl ower Hotel on our
all eys but, again, how do we bal ance what the
zoning regs are trying to get at wthout at
the sane tine penalizing property owners from
doi ng sonet hi ng productive.

In nmy book a residential use is
al ways -- again, |'mnot speak fromthe zoni ng
reg standpoint but just interns of the spirit
of the regs the introduction of a residential
use here, | think, is nore than appropriate
and has been done in a very neasured and
del i berate way.

Thank you, Madam Chair. " m out
of breath.

CHAl RPERSON M LLER: Thank vyou,
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M. Etherly. | think you very fully covered
It. ["m just going to add a little icing.
Just going through the test, | think the case

Is certainly nmde for uni queness and
excepti onal condition that there is an
hi storic carriage house on this property al ong
W th sonme other historic buildings. It can't
be denolished or substantially altered. BZA
and the courts have found that to be an
exceptional condition in and of itself to
begin wth.

Now we get to the question of
practical difficulty. | think that really
went to use of that second fl oor, what is |eft
given the restricted uses that were there
bef ore. W give Ofice of Planning great
wei ght .

Ofice of Planning certainly has
weighed in on this one saying that they
consider those wuses that would have been
all oned not to have very nuch val ue, | guess,

inthis context inthis day and in this pl ace.
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Therefore, there was a practical difficulty
for this applicant.

That is not necessarily always the
case but | think it was found to be here. It
m ght often be the case. It mght often be an
outdated regulation but we are not in the
busi ness of rewiting the regul ati ons but when
we interpret their application, we can
determ ne they may be outdated in this spot
and that is creating a practical difficulty
for the applicant.

| think inthis one it is economc
somewhat and | think Ofice of Planning really
basi cal ly characterized, as did the applicant,
that the resulting use would be alnost
unusabl e, just storage space.

I thought it was also very
| npressive that the Ofice of Planning nade
t hat stat enent about not penalizing applicants
for conplyingwth historic regulations. That
I's an inportant issue, | think, these days.

O course, inthis particul ar case
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there were no adverse inpacts that have been
brought to our attention. In fact, it's only
positive. It's the renovation of historic
treasures, eyes on the alley, and increased
residence in a residential area.

For those reasons, | woul d support
this as well. Anybody el se have any coment s?
kay. Then | think we are ready to vote on
the notion. Al those in favor, say aye.

ALL: Aye.

CHAl RPERSON M LLER: Al'l  those
opposed? Al those abstaining? Wuld you
call the vote, please?

M5. BAILEY: Madam Chair, the vote
Is called as five zero zero to grant the
application. Ms. MIler nade the notion, M.
Etherly -- I'"'m sorry, M. Etherly nade the
notion and Ms. M|l er seconded. M. Mann,
M. Loud, and M. Turnbull support the notion.

CHAI RPERSON M LLER:  Thank you. |
woul d also nove at this point to waive our

rul es and regul ations for issuing findings of
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fact and conclusions of Ilaw and issue a
summary order in this case given there is no
party in opposition.

MS. BAILEY: Thank you.

CHAI RPERSON M LLER:  Ckay. Thank
you very nuch.

MR JESI CK: Thank you.

CHAI RPERSON M LLER:  You can cal
t he next case, please.

V5. BAI LEY: Application No. 17587
of Shawn Ayize Sabater, pursuant to 11 DCWVR
3103.2, for a variance from the floor area
rati o requirenments under Section 771 to all ow
an addition to an existing comercial
bui | di ng. The property is zoned C 2-A and
it's located at 2616 Ceorgia Avenue, N W
Square 2884, Lot 34.

Madam Chair, | think it has been
di scovered that the property is zoned C 2-A
and R-4. Perhaps that is a prelimnary
matter. In additionto that, the applicant is

requesting relief from Section 2514.2 and
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there is a request for party status in this
application as well from M| ton Wi nstein.

CHAI RPERSON M LLER: Thank you.
Why don't we start with introduci ng yoursel ves
for the record, please.

MR SABATER: Good nor ni ng. ['"'m
Ayi ze Sabater. Congratul ations, Ms. Mller
and M. Etherly.

CHAI RPERSON M LLER:  Thank you.

M5. WALSH: "' m Meghan Wl sh and
I'"'m the architect for Ayi ze  Sabater.
Congratul ations to all of you, too.

CHAl RPERSON M LLER: Ckay. Is M.
Wei nstein here? Okay. Are you famliar with
request for party status? No? W have
Exhi bit 30. It's a request by M. MIlton
Wei nstein at 1155 Regal Cak Drive, Rockville,
Maryland. Are we sure it's the right case?
I s that what you're saying?

When you see the address, | know.
Actually, it says it would greatly i nprove the

property. | don't know. It has the nunber on
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it. | think, again, it's simlar to the |ast
case where we had a request for party status
application.

It's very brief and the person is
not here to participate in the case or
I ndi cate i n any manner in which they would be
participating by witing. | would suggest
that we deny party status application for M.
Weinstein and accept this docunent in the
record as testinony.

MR, MANN: Madam Chair, | would
note that in item3 it does say that he owns
2608 Georgi a Avenue.

CHAI RPERSON M LLER:  Thank you.

VI CE- CHAIR ETHERLY: I woul d
agree, Madam Chair, wth your proposed
direction that we just receive it as testinony
I n support of the application.

CHAl RPERSON M LLER: Correct.
Ri ght . Thank you. Ckay. | guess we have
another prelimnary matter perhaps that M.

Bail ey  brought up about anmending the
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applicationto seek speci al exception pursuant
to 2514. 2. Is this what you want to do to
extend the regulations for C2-A District 33
feet into an R-4 district?

M5. WALSH:  Yes. That's what we

want to do.

CHAI RPERSON M LLER:  Ckay. | have
no problem wth that. kay. Then it is
amended to include that relief. Just so we
understand the relief, | know you get

different options also in your briefs or
what ever.

One option is that plus just a
variance from 771.2 to increase the maxi num
FAR for other permtted use from1.5 to 1.9
for private school use. M understanding is
that is what O fice of Planning was anal yzi ng
as well. Are you confortabl e going forward on
those two avenues of relief?

V5. WALSH: Yes. That woul d be
our choi ce.

CHAI RPERSON M LLER:  Ckay. Fine.
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Then you can proceed.

M5. WALSH: Ckay. The project
that we are applying for is a project called
Momm es TLC which is currently -- actually, |
would like to defer to ny client to describe
the nature of the project and what they do but
Il wll tal k about the property and what we are
I ntendi ng to do.

The address at 2616 CGeorgi a Avenue
I's dually zoned, the back half of it being R4
and the front half of it being C 2-A The
back 33 feet of it is R4 and the proposed
addition and renovation w Il take about two-
and-a-half feet. It will go two-and-a-half
feet into that R-4.

The zoning regulations allow by
matter of course for the property to be
considered of the nore restrictive zoning so
they would allow us to consider it to be R4
but that would present sone other hardships
for us in conplying, particularly wth the use

of the property which wll be Montessori
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private school .

Qur other option was to apply for
the special exception to allow it to be
considered C-2-A across the entire property
and in which case we still need sone relief
whi ch woul d be in the formof an area vari ance
to allow us to go to an FAR of 1.09.

The reasons for our justification
for that would be because we are trying to
achi eve a couple of things with the building.
W are bringing the building into ADA
conpliance so we woul d be addi ng an el evat or
and creating handi capped accessi bl e bat hroons
whi ch, of course, take up sone additional
space.

Additionally, we are also going to
be applying for LEED certification which is
the US Geen Building Council's set of
standards to neet the environnental inpact of
the building. Sonme of the things that we are
adding into the building, the entire roof wll

be a green roof system and outdoor teaching
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cl assroom

W'l have rainwater collection
tanks on the roof. W have brought a nodel
here i f anybody is interested. There are al so
phot os of that nodel in your packet. Aot of
t hose things when added together would also
reduce the FAR | did the calcul ations as
such to renove those el enents, just the LEED
el ements by thensel ves, and that would bring
It to 1.7. If then | were to take out space
that we didn't need to make it ADA conpli ant
we could actually bring the FAR down.

My under st andi ng from nost
people's point of view would be that those
things would be positive things for a
Mont essor i school , particularly and in
general. W are trying to use this building
as kind of a nodel for an intercity schoo
t hat can neet the requirenents of school s that
m ght have nore space.

W are in a very small |ot and

whi | e LEED does not give credit for that, that
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actually is a nore environnmentally friendly
approach is using a snaller piece of property
to achi eve your goals.

Those are the reasons why we are
applying W also are going to be preserving
the front facade which is sort of a unique
condition on CGeorgia Avenue. The site sits
back about 25 feet fromthe sidewal k so there
Is kind of a plaza that is in front of that
bl ock of buil di ngs.

Wile being zoned C2-A would
allow us to go forward and build what ever we
wanted to into that section, that would
certainly destroy that Iline of building
facades. If you |ook at ol der maps, sone of
the adjacent properties actually did that.
They did go ahead and build right up to the
property line. The one right next to us, in
fact, did that.

W wuld Ilike to stay in
conpliance with that. Part of the Montessori

t eachi ng phil osophy is also to have kind of a
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tacit wunderstanding by just being in the
bui | di ng. You are |earning about history.
You are |earning about structure. You are
| ear ni ng about the environnent.

Part of our approach is to provide
di agrans throughout the building for young
children, even at two-and-a-half years old, to
start to wunderstand the principles, the
hi story, and why we preserved this building
and how did we do that. What happens when you
put a steel lintel in and how the load is
carried to the ground.

These things wll be sort of a
whi nsi cal way of bringing the children into a
better understanding of architecture or
hi story planning, the environnent, etc. |I'm
going to turnit over to Ayize for himto tell
you nore about the details of their program

CHAl RPERSON M LLER: I just want
to ask you a question unless it's nore
appropriate for M. Sabater. Could you just

refresh nmy nmenory? | can't renmenber why this
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bui | di ng? Wiy are you in this particular
small lot to begin with?

MR, SABATER: W are a non-profit
or gani zati on. We have utilized the current
structure. Qur office has been there for the
| ast six years and our program has grown. W
currently operate our programin the basenent
of a church and the church is looking to
reclaimtheir space and renovate it. Even in
addition to that, our programhas grown so we
actually woul d have probably had to nove out
of the church.

W recently observed sone of our
nei ghbors expandi ng their property on Georgia
Avenue and we realize that we could actually
use the space that we already have and not
just wuse it for office space but we can
actually run our programright out of a space

that we already have site control over.

Even though our program as a non-

profit is growing, we still are placed out of
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t he market that has just astronom cally junped
interns of the value of property. W already
have site control here. W would still be
growi ng wi thin our nmeans and it woul dn't break
the back of the non-profit organization to
grow right here at this site.

CHAl RPERSON M LLER: Isn't there
al so sonething really inportant about your
urban I ocation, to be in an urban setting and
that you also be near Howard University or
sonet hing |ike that?

MR. SABATER: No doubt that given
that our target population is at-risk
children, particularly the population in Ward
1 which is primarily African American.
Howard Uni versity bei ng the capstone of bl ack
education would allow us quite unique
positioning for our programas we hope to be
a nodel for urban schools across the country.

CHAI RPERSON M LLER: Thank you.
kay. You can go on with what you were going

to say. Thank you very nuch.
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MR SABATER: Thank you. Agai n,
our organi zationis a non-profit organizati on.
Qur mssion is to nurture the genius of
children. For the | ast six years we have been
runni ng an after-school program in Col unbia
Hei ghts, Ward 1, where we've had the chance to
work with the council nenber on a nunber of
years.

We've had a chance to work with
many ANC representatives as well as many ot her
communi ty- based organizations providing a
hi gh-quality after-school program a high-
quality sunmer canp. W do a lot in the
communi ty.

W actually had our children
involved in the renovation of the entire
Grard Street playground. We involved our
children even in the renovation project they
are in. W are really excited about the
opportunity to expand and operate right here
across from Howard University.

CHAl RPERSON M LLER: Thank you.
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Do you have any questions? GCkay. W can go
to the Ofice of Planning now unl ess you have
anything else you want to do at this point.
Ckay.

Good norning, M. Cochran.

MR,  COCHRAN: For the record, ny
name is Steven Cochran with the Ofice of
Pl anni ng. The Ofice of Planning strongly
supports this project and recommends that the
Board approve the special exception to extend
the CG2-A District for a distance of 33 feet
into the R-4 zone district at the rear of the
lot and that you support the variance to
I ncrease the FARfor other permtted uses from
1.5to 1.9 for private school use.

QG her than this, we rely on the
record but, of course -- excuse, on our
report. |'ll be happy to answer any questi ons
that you m ght have.

CHAI RPERSON M LLER: Thank you.
That was an excellent report. My only

guestion | believe so far is you site the
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Draft Conprehensive Plan 2006. M questionis
Is that law at this point, the provision that
you cited?

MR COCHRAN: Actually, | had a
conversation with soneone you know quite well
about that just two days ago. It is law
There were certain elenents that the National
Capi tal Planning Conm ssion had sone issues
wi th. Those are not part of the conprehensive
pl an yet but as of March 8th t he conprehensive
plan with the exception of what NCPC took
exception to is | aw

CHAI RPERSON M LLER:  So certainly
with what has been said here with respect to
the greening of the city and things |ike that.
That provision is nowin effect.

MR COCHRAN: Yes. This is not
I nconsi stent with that by any neans.

CHAI RPERSON M LLER: Ckay. I
don't have any other questions. s the ANC
comm ssioner here for this case? GCkay. Are

there any persons in the audience either in
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support or opposition of this case? Not
seeing any. Are there any other questions by
t he Boar d?

MR, TURNBULL: Madam Chair.

CHAl RPERSON M LLER:  Yes.

MR, TURNBULL: M. Walsh, in your
testi nony you t al ked about ADA and
accessibility but | see at the front of the
site there are stairs going up but on the plan
| don't see any ranp or anything.

M5. WALSH: W are going to use an
outdoor Ilift for that because if you put a
ranp there, you woul dn't be abl e to get enough
ranp to go all the way up to the front door to
do that. W are just going to use a requl ar
lift.

MR, TURNBULL: Dd you also
mention that there was an el evator?

MS.  WALSH: Yes, there is an
el evat or.

MR, TURNBULL: | didn't see it on

t hese pl ans.
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M5. WALSH: The | ong bar al ong the

south sideis all the service kind of so there

are stairs. |If you |look at the back the next
thing over is the elevator. There is an X
t here.

MR TURNBULL: Ckay.

M5. WALSH:  You may have an ol der
pl an because we submtted an earlier copy
which had a space that was for potentially
putting an elevator in |later when ny client
was able to raise funds for that.

MR, TURNBULL: Okay. | guess --

M5. WALSH: But | submtted a
secondary set of plans.

MR, TURNBULL: | see a set of
stairs and | see the nechanical room a set of
washroons, then an isolation area, and then
see the other stairs.

M5. WALSH: There is supposed to
be an elevator right -- if you |look at that
stair in the back, there is one right next to

iIt. That's supposed to be an el evator that
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goes all the way up to the roof.

MR, TURNBULL: Ckay. | guess
maybe it's just not shown on the plan |I'm
| ooking at but they are dated 3/27. Ckay.
You're saying there is an el evator?

M5. WALSH:  Yes.

MR, TURNBULL: It goes all the way
up to the roof?

M5. WALSH: Yes, it does.

MR, TURNBULL: Ckay.

M5. WALSH: | apologize if it it's
not on there but there is an elevator. W've
had that in there for a while. 1'mnot sure

why it's not on that.

MR, TURNBULL: Maybe |'m just
| ooking at it -- maybe it's just not quite
updat ed. |"mjust curious. To what -- oh
that's the reason. Oh, | see. Oh, it's
ghosted. | guess that is where the

I sol ation --
M5. WALSH: Yeah. Wat | had done

we made the space. W are naking the whole
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fram ng plan so that the elevator can go into
t hat space but we had sone concerns about the
cost of the el evator and when ny client woul d
be able to afford to put that in so we needed
to make a plan so that if there were a need
to, we would cover that space until we could
put the elevator in.

MR, TURNBULL: Thank you. It's a
very exciting program I think vyour

I ntroduction of the architecture to the kids

at an early age is kind of unique. It's
fascinating. | think you are to be commended
on that.

Just curi ous. To what |evel of

LEED certification? Are you going for just
LEED certification?

M5. WALSH:  Well, we are hoping to
get as much LEED certification as we can get
but that process is a tricky process so as
much as we can conply with, we intend to and
t hen sonme because we have sone ot her creative

| deas that we are inplenenting such as havi ng
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a stationary bike that the kids can power the
lights with. Things that they will really get
a vi sual under st andi ng.

It's nore inportant -- | nean, the
LEED certificationis certainly inportant al so
to bring attention to the school as being the
sort of prem ere school but what is even nore
i nportant is the educational understanding
that the children will have through that
process.

MR, TURNBULL.: That is very
comrendabl e.  Thank you.

CHAI RPERSON M LLER: | have just a
coupl e nore questions. Are there existing
nonconformng courts that are going to
di sappear with respect to the construction of
this project?

MS. WALSH: Yes. | love talking
about that. Those are going to disappear
t hrough this addition. Currently the scene
back there is not so nice. Wien | went to

take pictures | had to act really naive that
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| couldn't really snell what was bei ng snoked
back there.

It's a pretty bad dirty scene back
there right now This project not only wll
get rid of sonme bad conditions to do wth
light and air, but also sone of the issues of
the drugs that are being sold back there.

CHAl RPERSON M LLER: Ckay. Wth
respect to the operations of the program |
think that you addressed this but could you
just refresh our nenories wth respect to
parking and drop-offs for the students and
enpl oyees?

M5. WALSH: Sure. W have net the
parking requirenents but we also are aware
that the neighbors mght have sone concerns
about the pickup and drop off of children at
various tinmes of day. W are exploring
several things right now

We have actually been In
communi cati on W th t he Depart nent of

Transportation to see if we mght put a sign

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

79

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

out for people to slow down during certain
tines of day. Also we are exploring renote
pi ckup and drop-off |ocations. They have a
van so that there woul d be one parking space
I n the back dedicated just to that van.

CHAI RPERSON M LLER: | know you
fulfilled the parking requirenents but what
are they and what do you have?

V5. WAL SH: The par ki ng
requi renents are one for each of the four
enpl oyees. We have five enployees so that
means we woul d need 1.25 spaces and we have
two spaces.

CHAl RPERSON M LLER: The van
counts? | nean, the van is taking up one of
t he spaces now.

M5. WALSH: Yeah, the van counts.

CHAl RPERSON M LLER: The van
counts for the enpl oyee?

MS. WALSH: Vell, there are two
spaces so there's one separate space that

woul d be -- | nean, nobody has talked to us
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about what woul d count or what woul dn't count
in terns of which vehicle but we al ready have
one space that would neet the needs of the
enpl oyees and then we have anot her space.

CHAI RPERSON M LLER: Ckay. You
may not use that as totally dedicated to an
enpl oyee. |Is that what you are saying? You
may not need it but it's two spaces for the
enpl oyees but perhaps the van nmay use it sone
of the tine. Ckay. Just to drop off or
what ever.

M5. WALSH: Technically we are
supposed to have 1.25. | nean, | don't know
what you would do with .25 of a parking space
but we have an additional .25 if we needed to
prove that we have that space.

CHAI RPERSON M LLER: Okay. Okay.
That's not before us. | think it's possible
you round it down or up or whatever but it's
not before us. | was just looking into -- we
consi der adverse inpact so that is one of the

| npacts of the school, the parking, the drop
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off. That is the reason | was expl oring what
you had and things like that.

M5. WALSH: R ght.

CHAl RPERSON M LLER: Ckay. Any
ot her comments? | just want to say before you
do your closing argunent, and | want to al so
say who else submtted letters of support,
that | amfamliar with Sidwell Friends green
bui l ding and it's phenonenal. It's an amazi ng
| ear ni ng experience so the fact that you can
be offering that in the city in well is
I ncredi bl e.

Ckay. | do want to note the ANC
representative is not here but Exhibit 29 is
a report fromthe ANC unani nously supporting
seven zero this application and it neets the
great weight requirenents. It shows that it
was at a regul arly schedul ed neeting and t here
was a quorum and a vote, etc. W will be
giving that great weight. Council Menber Jim
G aham has submitted a letter in support.

That is Exhibit No. 33. Do you have a copy of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

82

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

83

t hat ?

M5. WALSH:  Yes.

CHAI RPERSON M LLER: Ckay.
Pl easant Pl ai ns G vic Associ ati on, Exhi bit No.
32 has submtted a letter in support.
District of Colunbia grassroots enpowernent
project, Exhibit No. 15, has submtted a
| etter in support.

Mal api Si bol ai, who has a child in
t he Momm es  After- School Program has
submtted a letter of support. That 1is
Exhibit No. 13. Have you seen all of these?
They are very nice. Gkay. Good. Do we have
anything else? (kay. Then | am going to
| eave it to you for closing argunent.

M5. WALSH: | don't have too nuch
to say outside of the fact that | think the
school can add a lot to the area. | actually
live a few bl ocks down fromthere as well and
|"m very excited about it. Additionally, I
think it will help to spur along sone of the

| nprovenents that are beginning to happen
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al ong Georgi a Avenue.

W were at a Pleasant Plains Gvic
Associ ation neeting that Mayor Fenty cane to
and everyone there the things that they were
tal ki ng about were crine. They were talking
about the inprovenents of CGeorgia Avenue and
opportunities for children, particularly for
after-school prograns. This project addressed
all three of themand we presented it to the
Pl easant Plains Civic Association right after
that and people seened really intrigued and
excit ed.

The idea of bringing in sone of
these, a lot of them are not so high-tech
techni ques of bringing the environnment into
the architecture and naki ng peopl e under st and
how to reuse and recycle and all that | think
wi |l also be very beneficial for the area. W
have tal ked at tines about havi ng open houses
for people just to see those things. | am
hopi ng that you will support the application.

Thanks.
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CHAI RPERSON M LLER: Thank you.
We are going to deliberate on your application
now. | would like to nake a notion to approve
the application of Shawn Ayize Sabater -- |
hope | pronounced that all right -- for a
speci al exception pursuant to 2514.2 of Title
11 DCMR to extend the regul ations of the G 2-A
District 33 feet into the R4 district at the
rear of the lot.

And (2) a variance of 771.2 of
Title 11 DCVR to increase the maxi mum fl oor
area ratio for "other permtted use" from1l.5
to 1.9 for property |located on the west side
of Georgia Avenue, N W between Euclid and
Fai rnont Streets.

MR, TURNBULL: Second.

CHAI RPERSON M LLER: Thank you.
And that other permtted use is use as a
private school. | just want to start that |
think that the record is very full here. It
Is avery, very worthwhile project and sone of

our analysis is on the dry side wth respect
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to neeting the variance test. | amjust going
to go through sone of those prongs.

The first test being that there be
a uni que or exceptional condition. | would
just like to highlight on sone of what | see
in this in that we have a buil ding here that
your non-profit has been using, that you are
settled in this community and it is very
| nportant where you are | ocated.

You are |located near Howard
University. You are |ocated near the at-risk
children that you wll be serving. Thi s
building is a residential rowhouse built in
1910 prior to the enactnent of the zoning
regul ati ons. Therefore, it needs a |lot of
retrofittings, particularly if you are going
to do it for a school.

I think one of the practical
difficulties is also if you |look at the
t opography, or at |east where the building is
| ocated on the land right now, as you stat ed,

you could go forward but that would ruin the
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frontage on the building |ines. Therefore,
you need to go back. Actually, we are not
even just dealing with a variance but we are
also dealing with that special exception
provision that | wll get to as well.

Just sticking wth the variance
test for right now, that is the unique or
exceptional condition as | seeit. At |east,
sonme of the aspects of it. Then the practical
difficulties. In order to use it as a school
and retrofit it, you really don't have very
much roomto nove.

It's a small ot and, therefore,
in order to make it ADA conpliant and to
achieve the green goals, which is a really,
really wort hy educati onal purpose, you need to
build out in the way that you are doing it.
There really isn't any other options in order
todo that. There is no substantial detri nent
that | have seen in the record.

You are actually renoving a

nonconform ng aspect of the property and
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that's the courts. In doing so you are
addressing sone not so pleasant situations
that occur on that property because of the
nonconform ng courts. This is a benefit to
the children and to the comunity at | arge.

I n your papers, we didn't get into
all that nmuch here, but you actually di scussed
how you are going to be opening a lot of this
project up to the general public as well with
a lot of other activities. It is consistent
with the zone pl an because you are goi ng to be
using it as a private school whichis a matter
of right use.

It's not inconsistent with the
conpr ehensi ve pl an. In fact, Ofice of
Pl anni ng cited | anguage I n t he new
conprehensi ve plan that goes to one of the
goals of greening the city and this is a
fantastic way to do that. You have the
support of the conmmunity. There is just no
adver se i npact.

| think before | nove on, | do
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think I need to pull 2514.2 and say you are
reachi ng that unless soneone wants to add to
the variance test right nowwhile |I'ml ooking
for that. Actually, Ofice of Planning also
has addressed how you reached that.

2514.2 is the regulation which
allows the Board to extend the regqgulations
applicable to that portion of the | ot | ocated
In alesser restricted use zone district that
controls the wuse, height, and bulk of
structures and the use of land to that portion
of the lot in a nore restricted use zone
district.

You fulfilled that requirenent
because the first requirenment is that you can
only exceed it up to 35 feet and you have 33
feet so you are fine wwth that. To authorize
an extension the Board shall require
conpliance wth 2514.1(d) which says that the
Board nmy inpose requirenents pertaining to
desi gn, appearance, screening, |ocation of

structures, lighting, or any other requirenent
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It deens necessary to protect adjacent or
near by property.
Ofice of Planning has not nade

any recommendations that the Board do this.

| will leave this open to see if any other
Board nmenber has a recommendation. | don't at
this point.

The extension shall have no

adver se i npact upon the present character and
future developnent of the neighborhood.
Again, | have gone through those factors, |
think, and it has only positive benefits.

For these reasons, | think that
the applicant has net the requirenents for a
speci al exception pursuant to 2514.2 and a
variance from 771.2 to use it as a private
school . Any comments from other Board
menbers? Ckay.

MR TURNBULL: Madam Chair, |
agree wth you that the applicant has net the
test. Not only has net the test but | think

has t aken several steps off the | adder to cone
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up with a design that is very exciting and

chal | engi ng. It cont ext ual wth the
nei ghbor hood. | know t hat can be an overused
termbut | think in this case | think it's

very neritorious.

CHAI RPERSON M LLER: |  would
agree. | think it is also very pioneering and
admrable. | can't see any downside to this

what soever physically or programmatically.

M. Turnbull, you don't have any
concerns with respect to the plans either that
have been submtted in the record?

MR.  TURNBULL: No. My only
question was on ny plan here it doesn't
clearly showthe [ift but mne may not be the
updated one. The X is there for the el evator
so | ' mconvinced they are obviously trying to
do it. It's just that there have been a
series revisions here along the way. | feel
confident that the plan has nerit.

CHAl RPERSON M LLER: Ckay, because

the order will be reflecting the plans as

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

91

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

presented in the case. Are there any other
comrent s?

VI CE- CHAI R ETHERLY: 1'11 just say
very briefly, Mdam Chair, | would like to
whol e heartedly associate nyself wth the
remar ks of both the maker of the notion and
M. Turnbull. | think the project has been
very well conceived and hel ps to articulate a
small corner of Georgia Avenue that is ripe
for additional energy.

As has been indicated in the
applicant's filing, you areinthe vicinity of
the historic HBCU Howard Uni versity, Banneker
H gh School, a couple of other key |andmarks
al ong Georgia Avenue. As our new col |l eague
M. Loud knows, we are tal king about a very
vi brant corridor that at certain portions of
It is not as best taken advantage of as it
could be. You go through very great | engths
to do that in terns of animating your
bui | di ng.

The use of the roof 1is just
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absolutely dynamc and it would perhaps be
remss for nme not to highlight. As sone of
nmy coll eagues know, oftentines when we talk
about school applications they don't normally
go as easily as this.

They don't normally go as quietly.
Sonetimes you would not believe the |evel of
di scourse that we have, albeit valid issues
and concerns that are raised whether it is
transportation, nunber of students, what have
you.

The evi dence here on the record of
the support that you have is a testanent to
the work that you have already done in terns
of your program | just commend you on what
you are doing and wi sh you all the best in the
future. Thank you, Madam Chair.

CHAI RPERSON M LLER: Thank you.
Any other coments? Then at this point |
think we can take the vote. Al those in
favor say aye.

ALL: Aye.
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CHAl RPERSON M LLER: Al'l  those
opposed? All those abstai ni ng?

Wul d you call the vote, please.

M5. BAILEY: The vote is recorded
as five zero zero to grant the application as
anended. The notion was made by Ms. MIler,
seconded by M. Turnbull. M. Etherly, M.
Mann, and M. Loud support the notion.

CHAI RPERSON M LLER: Thank you.
At thistinmel think I would al so nove that we
wai ve our rules and regulations to issue an
order wth findings of fact and concl usi ons of
| aw and i ssue a sunmary order in this case as
there is no party in opposition. Ckay,
consensus of the Board.

kay, then. Thank you very nuch
and best of | uck.

You can call the next case, M.
Bai l ey. Thank you.

V5. BAILEY: Application No. 17588
of Thalia, LLC, pursuant to 11 DCVR 3103. 2,

for a variance from the parking space size
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requi renents under Subsection 2115.1, a
vari ance fromt he parki ng space vertical space
requi renents under Subsection 2155.5, and a
vari ance fromthe parking space accessibility
requi renents under Subsection 2117.4, to
construct a newoffice buildinginthe DD C 2-
C District of premses 1307 through 1311 L
Street, NW The property is also known as
Square 247, |lots 858, 859, 860, and 861.

CHAl RPERSON M LLER: Thank you.
Good norni ng. Wuld you like to introduce
yourself for the record, please?

M5. BROM: Good norning, Mdam
Chai r, and nenbers of the Board. | amCarolyn
Brown with the law firm of Holland & Kni ght.
Wth nme here today on ny left is Harry
Moshoviti s. He is a representative of the
owner of Thalia L Street, LLC

To ny right Is Steve Sher,
Director of Zoning and Land Use Services at
Hol | and & Knight, our expert wtness today.

Setting up the easels is Mark Arnold, the
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architect for the project wth Hi ckok Cole
Archi tects.

W are very pleased to be here
today to present a very innovative solutionto
what is adifficult problem W are providing
an automated parking systemon a lot that is
too small to provide standard size spaces.

W bel i eve this alternative
approach fully satisfies the intent of the
zoning regulations and, in fact, sets a new
standard for buildings in the city. Wi | e
it's not the first in the city, the first, |
believe is the United M ne Wirkers bui |l di ng at
15th and | Streets, it neverthel ess, | think,
wi || encourage other building owers to seek
out this really great solution for parking on
smal l er | ots.

We are here today seeking relief
fromthe m ni rumdept h of a parking space, the
vertical clearance, and the accessibility
requirenents. As t he record anply

denonstrates, we neet the test for variance
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relief. W have support fromthe ANC and t hat
Is Exhibit 24 in the record.

W have the support of the
abutting owner, the National Association for
t he Education of Young Children. That is No.
25 in the record. W also have a positive
report from the Ofice of Pl anni ng.
Accordingly, we would propose to nake a very
abbrevi ated presentation this norning and t hen
be avail abl e for questions.

Wth that | would like to turn to
our first wtness, Steve Sher. Again, the
representative of the owner is here if you
have questions for himbut | think we'll just
skip by and get to the neat of the
presentation. Thank you.

CHAI RPERSON M LLER:  Thank you.

MR SHER: Good norning, Madam
Chair, and nenbers of the Board. For the
record, ny nane is Steven E. Sher, Director of
Zoni ng and Land Use Services wth the lawfirm

of Holl and & Kni ght.
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As you have heard already, we are
here asking for three variances, all related
to parking in the building. The use, the
hei ght, the FAR, and all the other aspects of
the building conmply wth the regulations.
What we hear about is parking.

Wen we |ooked at this case
initially, we thought we had two options. One
woul d have been just to ask for a parking
variance. The other woul d have been to say,
"Okay, we can put parking in here but how do
we get to it?" The constraints of that are
evi dent when you | ook at the property.

We have on the easels before you
two draw ngs. The one on the left is the
first-floor plan. Wat this shows is that the
property is basically rectangular with a
little bit that sticks back at the end here.
It has only 58 feet of frontage on L Street
and it's only 58 feet w de.

When you look at how you could

possi bly lay out a building of this sort, and
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this building is about a 55,000 square-foot
office building soit has a requirenent for 29
of f - street par ki ng spaces, It has a
requi rement for one 30-foot off-street | oading
berth and one 20-foot service delivery space.
Basically the only access to the property
comes from the public alley located at the
nort hwest corner of the site at the rear.

When you put in a 30-foot | oading
berth and a 20-foot service delivery space,
there is practically no way to get two parking
spaces in the lower |evel because you woul d
ordinarily think you woul d have a ranp coni ng
Inat this point at the northwest corner where
you enter from the alley and go down to a
| oner | evel but you can't get there because
you need to be able to be at grade to get to
the service delivery space and to get to the
| oadi ng berth.

Furt hernore, when you | ook at how
t hat garage woul d conceivable lay out, there

woul d need to be access to the garage if it
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were an occupi ed garage so we need to have an
el evator, we need to have exit stairs going
down.

When you | ook at the width of the
| ot, when you | ook at that conbi ned with where
the core woul d be which is essentially at the
east side of the building, and then when you
t hi nk about how do you get ranps that go down
there that neet the turning radius that neet
the grades that neet the wdth requirenents,
you just don't get there.

Ckay. What do we do? Well, what
we did at M. Moshovitis' instigation was to
|l ook at alternatives to how to park this
bui | di ng. Wiile they are not particularly
common in the United States in terms of
systens to park cars, they are common in terns
of war ehouse type situations where material is
stored on upper levels and access by lifts of
one sort or another.

Parking garages like this are

actually nore conmon in Europe where a | ot of
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t hese systens were devel oped. What we have is
a system where if you look at the parking
| ayout this is essentially typical for al
three |ayouts. We've got three levels of
par ki ng goi ng down in the buil ding.

The two [ower levels can hold 15
cars. The upper |evel holds 13 cars because
you need to have a space open to acconmmpdate
the pallets that are noving on these lifts and
so we wi nd up being able to provide 43 spaces
in the garage where only 29 spaces are
actually required under the regul ations.

kay. Wiy are we here? Well, No.
1, the requl ati ons require that parking spaces
be accessed by an all weather driveway, etc.,
wi th concrete and whatever and we don't have
that. W have alift that takes the cars down
and shuttles themal ong in a horizontal nethod
to find an open parking space.

No. 2, the space is required to be
nine feet wide by 19 feet deep. W have nine

feet w de but because the wwdth of the lot is
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58 feet when you take out the thickness of the
walls on either side, you wnd up wth a
di mrension from one side to the other that
accomodates 18' 3" which is the size of the
pall et that the autonobile actually fits into
with an 18" 3" wi de space in the m ddl e because
the pallet basically conmes down and then can
nove either to the east or the west once it
has reached that layer and finds an open
par ki ng space.

W are nine inches -- not nine
feet but nine inches short on the |ength of
the space but there is really no maneuvering
room required for any of this. The car is
placed on a pallet when it cones into the
garage and we can get into the operation of
that if you need to know nore detail about
t hat .

It is placed on a pallet. There
are actually two elevators that take it down
and then the car doesn't nove once it's on the

pallet. The pallet noves so you don't need to
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wor ry about turning radius for the vehicles in
t he gar age.

It slides over and it slides in so
It's alnobst a turn that you couldn't make in
a car but the pallet can nove that way.
Again, we have pallets that are 18 3" |ong
i nstead of 19 feet so we need nine inches on
the |l ength of the space.

On the vertical clearance we have
two | evels that are at 5 7" and one | evel that
sits 6'10" so the 6' 10" neets the 6'6" clear.
The other two do not. Again, this is a
function of the nature of the nechanics that
t ake these things down. They don't need to be
any hi gher.

You don't need to worry about
sonebody havi ng enough cl earance to stand up
t here because nobody actually takes the car
down. The garage is basically unoccupied.
You drive onto the pallet, the pallet drops,
the lift takes it down.

Nobody goes in the garage so we
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don't need any access stairs, we don't need
any elevators for humans going down there.
All we need is the [ift that takes the cars
down there. The reason for the clearance at
5°'7" we just don't need the 6'6" given the
nature of the nechanics of what is going on
her e.

The exceptional condition is the
wi dth of the property, the | ocation of access
at the northwest corner, the location of the
core and how that affects the |ayout of the
buil ding inside. The practical difficulty is
that we couldn't get both required | oadi ng and
requi red parking in the buil di ng because there
Is only one way to get in there and that is at
the one corner so if we didn't have a
variance, we basically couldn't develop any
par ki ng on the property.

Qur consistency with the zone pl an
basically we are providing the nunber of
spaces that are required so we have all that

Is required. W are at the end of the alley
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system in the square so that there is no
potential interference with anybody el se who
m ght be concerned and we don't believe there
woul d be any issue there in any event.

We neet all the other requirenents
of the regulations. W have the support of
the ANC and the Ofice of Pl anni ng.
Therefore, we think we have net the test of
t he regul ati ons and that the application could
be granted.

W can go into nore detail in
expl ai ning howthis garage systemworks if the
Board wants to know that. W have submtted
some of that information in the prehearing
st at enent on speci fications from the
manufacturer but it is an innovative way to
deal wth providing parking on the site.

CHAl RPERSON M LLER: | have a
question about you are at the end of an alley
or sonething. Do you think where the buil di ng
Is positioned results in this device not

havi ng an adverse inpact on the surroundi ng
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area or what?

MR SHER: No one would be going
past our property to get to sonme other
property because we are at the dead-end end of
an alley. Vehicles enter the site at that
poi nt, the northwest corner, and then if they
are trucks they go into one of the two | oadi ng
facilities or, if they are vehicles, they go
into the turntables and the lifts that take
t hem down. The only people comng at this
point on the alley are those who are desti ned
for that |ocation.

If there were a concern that this
Is not a ranp where you would sort of have a
free-falling situation going down into the
bui | di ng, we don't antici pate any backup gi ven
the speed with which this stuff occurs but if
there were any concern that cars mght be
backi ng up past the entrance to the buil ding,
there isn't going to be any adverse affect on
anybody el se but nobody el se i s back there but

us.
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CHAI RPERSON M LLER: Thank you.
Ckay.

VI CE- CHAI R ETHERLY: If | could,
Madam Chai r, just a very, very qui ck question.
It's not so nmuch on the firm zoning piece.
Part of ne also just wants to add, man, can |
just park here on a regul ar basis even though
| work nowhere near the |ocation?

MR SHER  No.

VI CE- CHAI R ETHERLY: Okay. Darn.

MR SHER If you work in the
bui | di ng, you can park there. |It's going to
be, in effect, a private garage. Because of
the way this works you need to have access
codes and a card to be able to get access to
t he garage. It's not going to be a garage
open to the public on a general basis.

VI CE- CHAI R ETHERLY: Thank you for
allowng nme to digress ever so briefly but I
just thought | would ask.

MR, SHER:  Sorry about that.

VI CE-CHAI R ETHERLY: Let ne,
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however, kind of veer a little bit into,
again, this is not squarely on the zoning
inquiry but just it is nore probably just a
| ay person's question, the issue of fire
safety in the event that you do have any ki nd
of energency situation inside the guts of the
mechani cal operation, if you wll.

Perhaps the Ofice of Planning
Wll junp in at the appropriate tinme, if not
now. Has there been any di al ogue or exchange
wth fire, EMS, other energency personnel
around how the space is accessed just for
t hose purposes? Again, not squarely on the
zoning issue but just fromthe standpoint of
practi ce.

MR ARNOLD: O her than the fact
that it would be enclosed in a fire rated
encl osure and sprinkler for a condition that
woul d be typical in any parking garage there
has been no ot her discussions for that.

VI CE- CHAI R ETHERLY: Ckay.

Excel | ent. That's all | wanted to know.
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Thank you.

CHAI RPERSON M LLER:  How | ong has
the other garage that has the sane parking
mechani sm been operating with it. Do you
know?

MR SHER: | guess about 10 years.

CHAI RPERSON M LLER: And it's been
successful ?

MR  SHER: It's a residential
buil ding rather than an office building. It
also has two lifts in the building as opposed
to just one and that parking is not required
par ki ng under the regulations which is why
they didn't need to cone get any relief.

That building was an addition to
an historic landmark so no parking was
required for the addition at the tine so they
were able to put the parking in there and not
need relief from the Board for the reasons
that we are here today.

We have seen it. | know Harry has

been out a few tines and inspected it to be
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sure that it would be sonething that a system
simlar to that would neet his needs for his
t enant s. As far as we know, it is a very
efficient and successful and productive
oper ati on.

CHAI RPERSON M LLER: Thank you.
|s there nore to your presentation?

M5. BROWN: W are prepared to
rest on the record unless you want us to --

CHAIl RPERSON M LLER: | don't think
we need to hear all the details. W have read
it all in the papers. |Is there anybody here
fromANC? Okay. Then we can go to the Ofice
of Pl anni ng.

MR. MANN: Madam Chair, can |

ask --
CHAl RPERSON M LLER: |I'm sorry.
MR, MANN: That's all right.
CHAI RPERSON M LLER: Go ahead, M.
Mann.

MR, MANN: Coupl e of questions.

Does the systemturn the car around so that it
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faces in a different direct when you are done?

MR SHER: Yes. The pallet you
can see the dianeter on the first floor plan
here. The car goes in face in and cones out
face out.

MR. MANN: s t here any
restriction on the type of car or the size of
the vehicles that can be parked versus what
you might find in a self-park garage?

MR. SHER: There is a restriction
I n the sense that we have two | evel s that have
the 5' 7" clearance and one |l evel that has the
6' 10" i nch cl earance. Wen you drive your car
onto that pallet there are sensors that
actually nmeasure the height and the w dth of
the vehicle and it determnes if there is the
space available that wll accombdate that
size vehicle so it's going to put a nornal
passenger car vehicle in the | evels that have
the 5' 7" clearance and it is going to keep the
6' 10" level for vans and SUVs and so forth.

I f sonebody attenpted to drive a
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dunp truck in there that was well in excess of
6' 10" the sensor would not allowit in and not
take it down. If you attenpted to drive a
dunp truck into a nornmal parking garage wth
a 6'6" clearance, you wouldn't be able to
drive it in and take it down either so, in
effect, it's really no different than that.

MR, MANN: Ckay. You said that
you had a choice of going for a parking
variance inits entirety or the variances t hat
you are seeking today. How do you go about
maki ng the deci sion on what you are going to
see?

MR SHER W actually went and
nmet with staff at the Ofice of Planning and
said we can do this either way and they urged
us to go the way that we've cone. They
t hought that would be a project that woul d be
useful alnost as a kind of denonstration
proj ect that you can actual ly neet the parking
requirements in a way that is nontraditional

and that if others found it to be a reasonabl e
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way to proceed mght ultimately lead to an
anendnent to the regulations to allow for a
mechani cal neans of access to a required
par ki ng space rather than the normal paved
driveway and parking ranp.

W had a case and, | guess, | was
here | ast Tuesday where we were tal ki ng about
a variance on parking requirenents because of
t he narrowness of the lot. W had parki ng but
they were in the vault so we couldn't count
them W coul d have gone anot her way on t hat
one, too, and we could have gone that way on
this one. Wat we thought here was since 29
spaces are required and we can actually
provi de 32, we have the right nunber of spaces
but we would seek the variance on the other
aspects.

MR. MANN:  And that |eads directly
to ny last question. |[|s this going to be the
wave of the future? Do you think we are just
going to see this on these unusual cases where

the ot is really narrow or other unusual
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ci rcunst ances?

MR SHER: There are exanpl es of
properties in Europe, large office buildings
t hat accommopdate parking this way. It can be
done. | think there will probably be sone,
what do | want to say, nmarket resistance to
the cost of having to do this. 1t's not cheap
but because it's the only way to do it here,
we really didn't have nmuch of a choice. The
constraints of the site alnost required us to
go that way.

Whet her we are going to cone back
here with a 300,000 square foot office
building and a lot of parking spaces and |
don't know how many el evators or lifts would
be required to serve that, | don't know at
this point. W did think it was a practi cal
solution to this project.

| have had others clients | ook at
el evators of nechanical lifts as a neans to
provi de parking in situations where in one it

was a building that would not have had the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

parking required so we could have used it and
not needed a variance. The project didn't go
forward. We had other people |ooking at it
but they pretty nuch have been for small to
m d- si ze gar ages.

MR. MANN:  Thank you.

MR LOUD: Madam Chair, couple
qui ck questions. These questions are pretty
much off the zoning issues. Il find it is
very, very fascinating so | want to take
advant age of the opportunity to sort of pick
your brain. Are you able to share what the
added cost was to the project to have to go
this particular route? D d you recoup sone or
all those costs by adding about 13 extra
par ki ng spaces?

MR. MOSHOVI Tl S: It's very
expensive. W haven't gotten the final price
tag yet but you save some noney because you
don't have to have the sl abs for each fl oor so
you save sone noney there. You save sone

noney on the HVAC and, consequently, you save
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nore and you don't have to worry about the
em ssions com ng out of the building. It's
nore of a greener building to begin wth.
This building will be LEED as well. It's nore
expensi ve than typi cal slab construction. How
much |' m not sure yet.

MR, LOUD: Ckay. Do you know if
there are any federal dollars available, |
guess, related to transportation issues for
t hese kind of projects?

MR MOSHOVITIS: | do not know.

MR LQOUD: Then, finally, adding
t he addi tional 13, 14 parki ng spaces, did that
hel p you in any significant way to recoup sone
of those costs?

MR MOSHOVI TI'S:  Yes.

MR, LOUD: |Is that the reason why
you added the extra parking spaces?

MR MOSHOVI Tl S: You're in the
river spending the noney. You m ght as well
add the extra spaces.

MR, LOUD: Thank you nuch. Dd
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they explain how this works when | stepped
away ?

CHAI RPERSON M LLER:  Yes, with the
lifts and pallets and stuff. It's not
different fromwhat's in our files. Do you
have a specific question you want to ask?

MR, LOUD:. \What tine do we break?

CHAl RPERSON M LLER: Wen we're
finished.

MR, LOUD: Could you in [ayman the
two-m nute version just explain for ne as
someone who i s a tenant at this 300,000 square
foot project, and |'ve got ny autonmated card
or whatever, how does this actually work? The
t wo-m nute version.

MR, SHER: The two-m nute version.
You pull into the area and if the lift is
avail able, there will be a door that is open.
You pull your car in. There are sensors that,
as | said, neasure the height and w dth of the
vehicle to make sure that it will fit in the

spaces that are below. You get out, you exit
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the vehicle. There are notion detectors to
make sure that there is nobody left in the
car.

Once those checks have been gone
t hrough, the systemdeterm nes where there is
an enpty pallet below If it is, again, sort
of a standard sedan or autonobile, it takes it
to one of those 5 7" clear levels. If it's a
| arger vehicle, it takes it down to the | owest
| evel which has the greater clearance.

The pallet goes down, slides into
the mddle of the row between the spaces
When it gets to the enpty space it delivers
the car in there and then returns to the
surface to await anot her vehicle.

If you are retrieving your car in
t he evening, the way we tentatively have this
set up is you would swi pe your card in the
el evator on your way down and that wll tell
the system that you are comng down to get
your car.

As one of those two I|ifts 1is
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avail able, it wll drop down to the Ievel
where -- to the space where your vehicle is
| ocated, slide it out onto the life, take it
back up, bring it up to the top, and then
rotate it 180 degrees so that it's facing out
and you can just drive it straight out as you
conme off the pallet.

MR LOUD: So, for exanple, let's
say it's 5:30 and everybody is | eavi ng around
the sane tinme. There would be sone small |ine
of folks waiting because there are two of
t hese?

MR,  SHER: Ri ght . W estimte
that a round trip for a pallet is sonmewhere
about two mnutes so there's not alot of wait
time. It mght be less time than you were
waiting if you parked your car in a valet
garage and you had to hand your ticket to the
val et and they had to go down and get your car
and bring it up and then take the next guy's
ticket, go down and bring his up.

Arrival and departure tinmes tend
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to be staggered sonewhat. Not everybody is
generally | eaving at the sane tinme or arriving
at the sane tinme. There m ght be sone small
anount of wait tinme involved but we don't
think that is likely to be very | ong.

MR LOUD:. Thank you.

CHAI RPERSON M LLER:  And al so, for
M. Loud's benefit, you al so said the entrance
I's located at the end of an alley or sonething
so even if there were a backup it wouldn't
interfere with other traffic. s that
correct?

MR, SHER: That's correct.

CHAl RPERSON M LLER:  Ckay.

MR, TURNBULL: Madam Chair.

CHAl RPERSON M LLER:  Yes.

MR TURNBULL: Qbviously thisis a
very uni que solutionto adifficult problemas
|l ong as you don't have to give the machine a
tip. M. Sher, do you see the 43 percent
extra cars as a problemin the alley for the

nei ghbor s?
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MR SHER: No. There is no limt
on the nunber of parking spaces that any
building in this square could provide. The
main entrance to the alley is |l ocated further
to the west on L Street. |It's actually west
of the NAUC building which is the next
bui | di ng over.

You go into the mddle of the
square, turn east, and then turn south to get
back to the entrance to this garage. There
are other buildings in the square. There are
actually sone alley lots in the center of the
square that use the alleys for access. Sone
of the other buildings have their access right
off the street and don't use the all ey system

It's not a large building no
matter how you | ook at. The buildings on
ei ther side are considerably larger. 1In fact,
this is the smallest office building lot in
this square so it's going to have the | east

a mo u nt o f I mp a ct
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MR, TURNBULL: Part of my concern
Isthat | think it is an appropriate solution.
It is unique. My concern is in the future
t hese systens being in and there's going to be
a hardship that says we can't put a systemin
unl ess we get 50 percent nore or 100 percent
nore to nmake the system viabl e.

Then all of a sudden we have
created a traffic inpact by allow ng in what

woul d normal ly have very limted parking now

wi |l have maxim zed parking. | see it as a
very creative solution. | think it is a very
positive one. | also see it being overused at

sone point to an extent where there could be
an hardship or an inpact on nei ghborhoods.
That is nmy only concern.

Again, | think it's a creative
one. | thinkit's a very positive one and you
have worked hard with OP, | understand. My
only concernis the viability of a systemlike
that reaching the proportions where you wll

have an i npact on the nei ghborhood.
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MR SHER: One thing to keep in
mnd is that the zoning regul ati ons establish
a m ni mum nunber of parking spaces for uses
but do not in any zoned district or for any
use establish a maxi mum so if soneone wanted
to dig down deeper or expand the nunber of
spaces that <could be provided, that is
sonmething that the regulations would not
precl ude.

Agai n, I n this particul ar
situation we have arelatively small nunber of
spaces even with the extra |levels of spaces
that we can get nore in three levels than we
could get -- well, we can't get any in three
| evel s here. Anything we get here is nore
than we can do as of right.

W get nore in three |levels
because of the efficiency you get using the
pallets and the nechanical |ifts than you
would if you put this space into a typical
parki ng garage. W don't think in this case

that is going to cause any particul ar i npact.
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As | said, if | bought you a
300, 000 square foot office building that had
a lot nore parking spaces init, I'mnot sure
| know what the inpact of that is at the
nmonment but that's not what we have here.

MR, TURNBULL: Thank you. My only
concern is from a zoning and urban planni ng
standpoint that we now have the ability to
sol ve these problens and how we solve them
again, maybe it's a regulatory issue that we
need to think about because we have often
t al ked about netro and buses and trying to get
peopl e to ot her neans. Although we al ways see
t he autonobiles never going away, we would
like to be able to control them That is ny
only concern.

M5. BROMN: M. Turnbull, just to
followup briefly, you heard the parking
wai ver discussion |last night at the zoning
conm ssi on. The automated parking was
consi dered being thrown in there but O fice of

Pl anni ng said, "No, we need to study it," for
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the very reasons that you raised.

MR, TURNBULL: It's only a talking
point. |'m just speaking hypothetically of
t hi s danger. I"'ma little frightened by it
but | see here it's a very unique sol ution.

CHAl RPERSON M LLER: I just want
to comment that | think that is like the
di fference between what we hear here and what
you do on the Zoning Conm ssion because we
| ook at this one instance. |In this case there
Isn't an adverse inpact that |'m seeing from
the 43 spaces nor hearing that they did that
and it was the only viable neans to i npl enent
this. W also hear from DDOT a lot this
tradeof f between having nore parking or |ess
parking. | think that is a policy issue that
t he Zoni ng Conm ssion will probably get into.

MR, TURNBULL: It's a bal ance.

CHAl RPERSON M LLER:  Yeah.

MR. TURNBULL: Definitely a
bal ance.

CHAI RPERSON M LLER:  Ckay.  Any
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ot her comments right now? | think we are
ready to nove to the O fice of Planning.

MR JACKSON:. Good norning, Madam
Chair, and M. Vice-Chair and the rest of the
Boar d. My nane is Arthur Jackson. ['"'m
Devel opnent Use Specialist with the D strict
of Colunbia Ofice of Planning. You have a
copy of our report before you and | wll
briefly go through our anal ysis.

W think that the applicants did
make a good case that t he proposed devel opnent
on this site presents sone uni que chal | enges.
W think the practical difficulty has been
established. Essentially we've got a system
that has certain dinmensions and that 1is
automated but we have regulations that are
designed for a parking garage that involves
actually driving cars to spaces.

W also note that the main inpact
of this proposal wll be to increase the
anount of parking on site in a situation where

under the regul ations and given the
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constraints of the site they woul d not be abl e
to nearly neet or cone close to the
requirenent. Therefore, we agree that the
reference regulations present the practical
difficulty to wutilizing a system that is
engi neered for parking cars automatically.

W also think that granting the
relief would not inpose any -- would not
inpair the intent, purpose, or integrity of
the zone map or the zoning regulations. W
not e t hat the conprehensive plan is consistent
wth this proposal in terns of high-density
of fice uses on the site.

We also refer this proposal to the
Depart nent of Transportation for their
comrents. The representative indicated that
t hey do support this proposal. Based on that,
the O fice of Planning recommends approval of
the requested variances and we are avail able
to answer questions.

CHAI RPERSON M LLER:  Thank you. |

t hi nk you di d an excell ent job on your report.
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s there any el aboration you want to nmake on
what t he Departnent of Transportation said or
just that they support it?

MR JACKSON. They said they were
going to look at the site. They | ooked at the
ot her activities going on around the property.
There is a major devel opnent going -- well,
there is a big hole in the ground essentially
for a Jlarge office building that IS
I mrediately to the west and a new office
bui | ding has just been opened, | guess, in

that last few nonths on the corner to the

east .

All of these buildings wll have
their own parking services. | believe the
building to the south will have nore direct

access to L Street in ternms of ingress and
egress of parking.

They noted that they had seen
other exanples of these systens Dbeing
installed in the D strict and, to their

know edge, there haven't been any problens

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

128

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

with them That was really their concern
along with the fact that there would be
adequat e access along this alley.

O course, you know in the plat
the alley is 30-feet wde and it does have
several exits onto major streets. They did
not anticipate that this would create any
probl ens and, as such, they nmade no
expressi ons of concern.

CHAI RPERSON M LLER: Great. Thank
you very much. Any questions? Do you have a
copy of the O fice of Planning Report?

M5. BROMN:  Yes, we do. W fully
support it.

CHAI RPERSON M LLER: Ckay. G eat.
Anybody here yet fromthe ANC? Ckay. Anybody
here in support or opposition of this
application? Ckay. Do we have any other

guestions from Board nenbers? Al right.

Then 1'Il leave it to you for closing.
M5. BROMN Thank you, Madam
Chair. Based on the evidence of record and
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the testinony you heard today, | believe we
have nmet our burden of proof denonstrating
that we neet the test for a variance relief.
If you are so inclined, we woul d appreciate a
bench decision and, if appropriate, a summary
order. Thank you.

CHAI RPERSON M LLER:  Thank you. |
want to note for the record, if we haven't
al ready, that we have an ANC report, Exhibit
No. 24, in the record unani nously supporting
the application and neeting the great weight
requirenents.

W have a letter in support also
from the National Association for the
Educati on of Young Children. They are | ocated
at 1313 L Street immedi ately adjacent to the
subj ect property.

Ckay. | think we are probably
ready to deliberate on this one. Are we not?

VI CE- CHAI R ETHERLY: Madam Chai r
If it's appropriate, | would be nore than

happy to nove approval of Application No.
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17588 of Thalia, LLC pursuant to 11 DCMR
3103.2 for variance from the parking space
size requirenments under Subsection 2115.1 of
the variance fromthe parking space vertical
space requi renments under Subsection 2115.5 and
a vari ance from the par ki ng space
accessibility requirenents wunder Section
2117.4 to construct a new office building at
prem ses 1307 through 1311 L Street, N.W and
woul d invite a second.

CHAl RPERSON M LLER:  Second.

VI CE- CHAI R ETHERLY: Thank you
very much, MadamChair. | believe the record,
continuing a wonderful trend this norning, is
very full and conplete on this application.

It seenms as though in fairly
recent nmenory over the | ast coupl e of weeks we
have started to see a nunber of different
applications each in their own individual way
begins to evoke sone of the newer chall enges
that our zoning regulations now face wth

respect to technol ogy, with respect to, as we
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di scussed earlier this norning, articulation
and animation of our alley street scapes, if
you wll.

This is probably yet another
exanmple of a very interesting but good
chal |l enge that our zoning regs may begin to
see nore in the future and that 1is as
t echnol ogy begins to enable us to nake use of
automation in one of those areas that perhaps
at first blush wouldn't necessary seemto be
such a ripe candidate for automation. As M.
Turnbul | indicated jokingly, the fact that we
may not any | onger have to tip the nmachi ne or
an attendant to help nove our car from
driveway to parking spot.

Al that being said, as we deal
wth the issue of the extraordinary and
exceptional conditions here on the site, it
has been nore than adequately | aid out that we
are tal king about a very narrow site that has
substantial restrictions on its |ayout.

As you begin to talk about the
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return on i nvestnent that you get by having to
excavate to the deep that woul d probably have
to be reached in order to secure relevant
par ki ng under the zoni ng regul ati ons, you j ust
begin to see di mnishing returns al nost fairly
qui ckly, maybe even with the first shovel into
the ground. Clearly there are constraints on
this building that prevent the applicant from
reachi ng the rel evant parking.

Those extraordi nary and
exceptional conditions clearly lead to the
practical difficulties that you are talking
about here. Were you to do that, you are
going to run into additional issues around
turning radi us and grade changes.

It sinply cannot be done under the
current framework that the zoning regul ati ons
envision. As OP discussed with respect to the
I ntent, purpose, and integrity of the zone
pl an, you are providing your parking. You are
doi ng that. There's not going to be a

negati ve i npact.
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| think there were sone very
| nportant questions raised as it pertained to
| ooki ng down the |ine. Do we envision any
| ong queuing |ines. Do we envision any
addi tional traffic inpacts. There has been no
evi dence presented that there would be with
regard to any weights or any issues entering
and exiting the alley plan there. | think
just in short, Madam Chair, and ny col | eagues,
| think the case has been nore than adequately
made.

|"m just surprised that we don't
have a cadre of parking attendants in
attendance here because this could indeed be
the first of the death nail, if youwll, for
parking attendants throughout the | and.
Perhaps that is a good thing and | wll stop
t here, Madam Chair

I"'m ebullient and effusive this
norni ng because it is, indeed, a newtermin
t he Board's novenent and we have a new nenber
so |'m just giddy. | apologize to ny
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col l eagues but |'m nore than happy to nove
forward with this application.

CHAI RPERSON M LLER: Thank you.
Thank you. "1l be pretty short then. I
think you basically covered it. It is
I nteresting because this is very simlar to a
case we had just a little while ago wth
respect to the sanme kind of situation, a very
narrowsnall | ot where it was really basically
practically inpossible to put the parking in.

As M. Sher nentioned, that was
one where they had access to both space and
that was the sol ution. Here we have a very
I nnovative solution that our regul ati ons j ust
didn't contenplate considering they were
witten a long tine ago before this solution
even exi sted. W definitely have an
exceptional situation. We have practical
difficulty in parking, we have this innovative
sol ution that wasn't contenpl at ed.

| just want to add that we also

have in addition to no adverse inpacts that
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M. Etherly nentioned, we have the very
positive environnmental inpacts here. The
applicant went into a lot of depth in the
papers really about the adm ssions and how
this is so nmuch better and healthier for the
environment and for people in general.

What | think is interesting is we
have this norning two cases which were going
for LEED and the greening of the city. Then
we have al so a new conprehensi ve pl an that has
this new provision that says that is one of
our goals.

This case actually is quite
consistent with that goal. Are there any
ot her coments? Ckay. W have a notion and
we have a second. | think we can take a vote
at this point. Al those in favor, say aye.

ALL: Aye.

CHAl RPERSON M LLER: Al'l  those
opposed? All those abstaini ng?

W also have another situation

where we have no party in opposition and so,
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therefore, | would recommend we waive our
rules and regulations for issuing an order
with findings of fact and concl usions of |aw
and issue a summary order in this case. I's
t hat the consensus of the Board? GCkay. Thank
you very mnuch.

M5. BAILEY: Madam Chair, just for
the record, the vote is five zero zero. The
notion was made by M. Etherly and it was
seconded by you and all of the other Board
menbers support the notion.

CHAI RPERSON M LLER: Thank vyou,
Ms. Bail ey.

W are going to adjourn this
public hearing now and we will return for the
af ternoon session in an hour. Thank you.

(Wher eupon, at 12:19 p.m off the

record for lunch to reconvene at 1:32 p.m)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

138

AAF-T-EERNOON S-E-S-S1-ON
1: 32 p. m
CHAI RPERSON M LLER: Good
afternoon, | adies and gentlenen. This is the
April 10, 2007, public hearing of the Board of
Zoni ng Adj ustnment of the District of Col unbi a.
My nanme is Ruthanne MIler. | amChair of the
BZA. To ny right is M. Etherly who is Vice-
Chair of the BZA. M. Hood w |l be joining us
soon representing the Zoni ng Conm ssi on.
To ny left is M. Marc Loud who is
our newest Mayoral appointee. W wel coned hi m
this norning but we wel cone himagain. Then
we have M. John Mann representing NCPC. M.
CAifford My just stepped away representing
the Ofice of Zoning. Lori Mnroe and Est her
Bushman from OHE and Beverley Bailey fromthe
O fice of Zoning.

Copi es of today's hearing agenda
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are available to you and are |ocated to ny
| eft on the wall bin near the door. Please be
advi sed that the proceeding is being recorded
by a court reporter and also webcast |ive.
Accordingly, we nust ask you to refrain from
any disruptive noises or actions in the
heari ng room

When presenting information to the
Board please turn on and speak into the
m crophone first stating your nane and hone
addr ess. Wien you are finished speaking,
pl ease turn your m crophone off so that your
m crophone is no | onger picking up sound or
backgr ound noi se.

Al persons planning to testify
either in favor or in opposition are to fill
out two wtness cards. These cards are
| ocated to ny left on the table near the door
and on the wtness tables. Upon coming to
speak to the Board, please give both cards to
the reporter sitting to nmy right.

The order of procedure for special
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exceptions and variances is: (1) Statenent and
W tnesses of the applicant; (2) Governnent
reports I ncl udi ng Ofice of Pl anni ng,
Departnment of Public Wrks, Transportation,
etc.; (3) Report of the Advisory Nei ghborhood
Comm ssion; (4) Parties or persons i n support;
(5) Parties or persons in opposition; (6)
G osing remarks by the applicant.

The order of procedure for appeal
applications wll be as follows: (1)
Statenment and wi tnesses of the appellant; (2)
The Zoning Adm ni strative or other Governnent
official's case; (3) Case for the owner,
| essee, or operator of the property involved
I f not the appellant; (4) The ANCin which the
property is located; (5) Intervenors case if
permtted by the Board; (6) Rebuttal and
cl osing statenents by appell ant.

Pursuant to Section 3117.4 and
3117.5, the following tine constraints nmay be
mai nt ai ned. The applicant, appellant, persons

and parties except an ANC i n support including
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W t nesses, 60 m nut es coll ectively.
Appel | ees, persons and parties except an ANC
I n opposition including witnesses, 60 m nutes
col lectively. Individuals, three m nutes.
These tinme constraints do not
I ncl ude cross exam nation and/or questions
from the Board. Cross exam nation of
Wi tnesses is permtted by the applicant or
parties. The ANCw thin which the property is
| ocated is automatically a party in a speci al
exception or variance case. Nothing prohibits
t he Board frompl aci ng reasonabl e restrictions
on cross examnationincludingtinme limts and
limtations onthe scope of cross exam nati on.
The record will be closed at the
conclusion of each <case except for any
material s specifically requested by t he Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons nmust submt the
evidence to the Ofice of Zoning. After the

recordis closed, no other information wl | be
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The Sunshine Act requires that the
public hearing on each case be held in the
open before the public. The Board nmay
consistent wthits rules of procedure and t he
Sunshi ne Act enter executive session during or
after the public hearing on a case for
pur poses of reviewing the record or
del i berati ng on a case.

The deci sion of the Board in these
contested cases nust be based exclusively on
the public record. To avoid any appearance to
the contrary the Board request that persons
present not engage the nenbers of the Board in
conversation. Please turn off all beepers and
cell phones at this tinme so not to disrupt
t hese proceedi ngs.

The Board will nmnmake every effort
to conclude the public hearing as near as
possible to 6:00 p.m |If the afternoon cases
are not conpleted at 6:00 p.m, the Board wi ||l

assess whether it can conplete the pending
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case or cases renmi ning on the agenda.

The Board wll now consider any
prelimnary matters. Prelimnary matters are
those which relate to whether a case will or
should be heard today such as request for
post ponenent, continuance, or wthdrawal, or
whet her proper and adequate notice of the
heari ng has been given.

If you are not prepared to go
forward with the case today or if you believe
that the Board shoul d not proceed, nowis the
time to raise such a matter. Does the staff
have any prelimnary matters?

MS. BAI LEY: Madam Chair, good
af t er noon. To nmenbers of the Board and to
everyone, good afternoon as well. There is,
Madam Chair, and it has to do wth Application
No. 17590. There is a request from the ANC
and from the applicant for postponenent of
this application.

CHAl RPERSON M LLER: Ckay. Then

what | would suggest is that you swear in
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everyone who wi I | be testifying today and t hen
we can hear the prelimnary matter

MS. BAI LEY: Sure.

CHAl RPERSON M LLER: Wuld all
I ndi viduals wishing to testify today please
rise to take the oath.

M5. BAILEY: The gentleman in the
back of the room are you testifying today?
Pl ease stand. Please raise your right hand.

(Whereupon, the wtnesses were
sworn.)

CHAI RPERSON M LLER: Good
afternoon, M. Cell.

MR GELL: Good afternoon. Madam
Chair, congratulations on the election. M.
Etherly, the same, and M. Loud.

| requested a postponenent of the
case partially because when the ANC took up
the matter, the Suchel skys had a | ong- st andi ng
obligation, actually sonething they took onto
go to M ssissippi and build houses and they

didn't feel that they could postpone that.
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The ANC was qui te understandi ng and i s j oi ni ng
Wi th us in requesting this postponenent of the
case. It involves a parking pad in front of
their house. That's 17590.

CHAI RPERSON M LLER: Ckay. W
have read your request and the ANC report al so
where they support the postponenent. | just
have a question for you. It looks like the
notice went out in January and |'m wondering
was there any attenpt to accommobdate the
applicant at a different ANC neeting?

MR GELL: "' m not sure what you
mean.

CHAI RPERSON M LLER Wl l, | nean
It is a very good reason to postpone in ny
view the fact that they didn't have an
opportunity to present at the neeting. That
Is very inportant. |'mjust wondering whet her
there was an attenpt to try to acconmpdate
themearlier. Wy didn't that happen?

MR CELL: | think probably

because t here was not sufficient contact prior
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to the neeting which they were going to take
this up. Had we thought about it, had | known
that they were going to be out of town for
that period of tinme and when the ANC neeting
was, obviously we m ght have tal ked to t he ANC
and said, "Can you deal withthisalittle bit
earlier?" | guess the tine just slipped by
and we didn't think we had to do anyt hi ng t hat
early.

CHAI RPERSON M LLER  Ckay. | was
j ust wonderi ng. | don't know if ny Board
menbers have any problens with postponing for
this reason. No? Ckay. It's a very good
reason. We have | ooked at our cal endar and we
have an opening on May 15th in the afternoon.
Are you avail able then do you know?

MR, CGELL: May 15th will be okay
with us but the ANC did ask specifically for
time. | don't know how that fits in wth
their own schedule for their next neeting.
They were very concerned that they woul dn't

have sufficient tine to have their neeting and
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t hen get advice into the BZA

VI CE- CHAIR ETHERLY: M. Gell,
very qui ckly, what is your understandi ng about
the next neeting date for the ANC at this
point, if any?

MR GELL: | would have to ook in
ny files to see what their |ast neeting date
was.

CHAI RPERSON M LLER: W have their
report here.

MR GELL: Do you?

CHAI RPERSON M LLER: It says that
the regularly scheduled public neeting on
March 19th they voted to approve this notion
to support the postponenent of this case. It
seens to nme they would probably have anot her
meeting in April. They have one every nonth.

MR, CGELL: R ght. That's true so
it would be the third -- what was March 19t h?
Tuesday or a Wednesday.

CHAI RPERSON M LLER:  Ri ght.

MR. MANN. Madam Chair, it appears
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that the third Monday of April woul d be Apri
16th and the third Monday or May woul d be My
21st .

CHAl RPERSON M LLER: Ri ght.

VI CE- CHAI R ETHERLY: My
i nclination, Madam Chair, would be that we
probably nove forward with the date and
perhaps if the ANC hasn't noved forward in
terns of conpleting their process, |'msure
woul dn't have any objection to, shall we say,
bei ng somewhat accommodating if we run into an
| ssue where the ANC s action is inmmnent put
perhaps hasn't been finalized or if they
produce a report at the last m nute.

Again, | can't speak for ny
col | eagues but | probably wouldn't have any
objection to waiving the rules and accepting
the report if it conmes in at the last m nute.

MR, CELL: | understand that. I
just wonder is there another possible date,
anot her possible opening that would be a

little |later?
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CHAI RPERSON M LLER: ' m just not
following why this should be a problem

MR GELL: [I'm not sure it would
be a problem | think the anticipation was
that there would be nore time between now and
when t he hearing woul d take place. Qbviously
If you set it on that date, we'll nake that
dat e.

CHAI RPERSON M LLER: W can | ook
further. I nmean, if we are going to be
prej udi ci ng anybody it woul d be the applicant
If you want to go further out. It just
happens we had a w thdrawal on that date so we
could fit you in. | guess June 26th if you
want to go all the way to June.

MR CELL: That would be okay.
There' s one ot her advantage and that is in My
| think there is a neeting of the Public Space

Commttee which is going to consider this

matter as well. By then we will have sone
sense about whet her Depart nent of
Transportation is willing to allow it. | f
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they don't, obviously there won't be any need
to go any further.

CHAl RPERSON M LLER: Wy don't we
do that then.

MR CELL: That m ght be good. W
did work very hard to get our application in
by March 30th for the May neeting. | think
that m ght be good for all of usif we were to
do that. July 267

CHAI RPERSON M LLER: It was June
26.

MR CGELL: June 26. As far as |
know that's a good date.

CHAl RPERSON M LLER: Ckay. M.
Moy, that is the date that is avail able?
kay. Then we wi |l schedul e you -- norning or
afternoon? Does it matter?

M5. BAILEY: Afternoon.

CHAI RPERSON M LLER: Af t er noon.
Ckay. M. Gell, that's okay wth you, June
26th in the afternoon?

MR GELL: Yes. Thank you so
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much.

CHAI RPERSON M LLER:  Ckay. Thank
you.

Ms. Bailey, do you want to call
t he next case?

M5. BAILEY: The next case, Madam
Chair, isalimted public hearing. The Board
had on two previ ous occasi ons heard thi s case.
It is Application No. 17562 of WStreet, S. E.,
38/ 42-43, LLC

It is pursuant to 11 DCVR 3104.1
for special exception to construct six row
dwel I i ngs under Section 353 at prem ses 1749
through 1759 W Street, S.E. I think that
nunber has been revised from six three-unit
row dwellings to five three-unit r ow
dwel i ngs. The property is zoned R-5-A, Madam
Chair, and the continuation is at this tine.

CHAl RPERSON M LLER: Thank you.

Good afternoon.

MR BLANCHARD: Good afternoon,

Madam Chair, and nenbers of the Board of
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Zoni ng Adjustnent. M nane i s Lyl e Bl anchard.
I"'mwith Geenstein, DeLornme & Luchs. | am
representing the applicant in this case, W
Street.

| have just given Ms. Bailey what
she is distributing to you, a draw ng which
shows in greater detail the retaining wall at
the front of the property and al so a sonewhat
clearer copy of +the rendering that we
submtted on April 4th wth our |ast
suppl enental filing so that reads sonmewhat
clearer than the rendering we subm tted before
whi ch was an enlargenent and it was a little
mur ky.

CHAl RPERSON M LLER:  Ckay.

MR. BLANCHARD: We have attenpted
in our letter of April 4th to respond to the
questions raised by the Board at its neeting
of March 6th. In particular, addressing OP' s
concerns from its last supplenental report
prior to that neeting in March providing the

Board with detail on the retaining wall area
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and responding to the letter filed by Ms.
Chapman whi ch was Exhibit 37 in the record.

The Board had al |l owed that to come
in at the neeting on March 6th. Wth that, |
am just going to turn to M. Anthony
Washi ngton who is representing the -- who is
t he applicant. He just wants to put in the
record a couple of brief coments and then
we'll respond to any questions.

CHAI RPERSON M LLER  Gkay. Thank
you.

MR WASHI NGTON: Ant hony
Washi ngton, 4502 17th Street, NW, D.C. As
Lyle said, | am here to sort of nake sone
clarifications to sone of the things that were
subm tted on March 6th. W didn't have enough
time to submt floor plans for the duplex
units that will be in lieu of on March 6th we
submtted a plan showng 20 units spread
anongst the five buildings.

W responded to M. Chapman's

concerns and OP's concerns and reduced that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

153

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

down to 15 wunits, the bottom two units
conprising duplexes. You will notice in the
subm ssion that is one of the changes. W do
now have floor plans that are included.

One of the other very mnor
changes, and this was based on a coment t hat
was made by the Board about symmetry. W
switched around one of the bay fronts and
added sone additional gables to give nore
bal ance to the project and hopefully address
t he concern over symmetry.

As Lyle nentioned, we have | ust
now submtted a nore detailed drawi ng of the
front retaining wall. There seened to have
been sone questions about howit was going to
| ook, how big it was going to be, whether it
was going to be level all the way across. As
| recall, there was a request by the ANC t hat
the retaining wall have a decorative quality
to it and what you wll see there is our
attenpt to address those concerns.

There was also a question about
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the water runoff in the rear because, as you
recall, there are sone steep slopes and
purportedly sonme water issues wth the
properties that are being built down bel ow

What we have attenpted to do is
address that with a very short retaining wall
in the back but, nore inportantly, wth a
storm water managenent plant that i ncludes
grading of the lot, the inpervious surface
towards the m ddl e.

In other words, as water collects
in the rear of the property it would be
channel ed towards the mddle of the parking
lot into a drain and then funnelled back out
tothe front. W feel |like this approach wll
greatly mnimze any potential for water
runof f down the back of the property.

| also wanted to point out the
coloring in the rendering. It's just for
Il lustrative purposes. | realize everybody
has got specific taste about these things. |

don't want the Board to feel like we are
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| ocked into those specific colors at this
tinme.

Finally, | guess, the materials
that we are going to use we are going to nmake
every attenpt to stay away fromvi nyl or netal
siding. The siding we would like to go with
at this tinme is hardy plank which is as cl ose
to wood as you can get.

CHAl RPERSON M LLER: ['"m sorry.
Can you speak a little louder? | m ssed what
you sai d about the materi al s.

MR, WASHI NGTON: There was a
questi on about what kind of materials we were
going to use interns of the siding. At this
time we plan on using hardy plank which we
feel is a step above the vinyl or netal that
you see a |lot in those areas now.

| think that is it in ternms of the
statenments and | would wel cone any questions
from the Board or any other interested
parties.

CHAI RPERSON M LLER:  Ckay. Thank
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you. | have a question. This is an
application under 353 and 353.5 calls for sone
specific filing requirenents. | thought we
m ght have nentioned that |last tine. One of
themin particular that i s nmenti oned here that
| don't think you have submtted as a
| andscapi ng pl an. If you look at 353.5 |
think 1'lIl read it for the record.

“In addition to other filing
requi rements t he devel oper shall submt to the
Board with the application four site plans and
two sets of typical floor plans and
el evations, gradi ng plans, existing and vinyl
| andscaping plans, and transfer all new
ri ghts-of -ways and easenents."

MR.  BLANCHARD: Madam Chair, |

believe we submtted a | andscapi ng pl an, Pl an

L1.

CHAI RPERSON M LLER:  Ckay.

MR. BLANCHARD: It's dated August
10th of '06. 1'magoing to | ook through ny --

CHAI RPERSON M LLER: s that
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attached to an exhibit nunber do you know?

MR,  BLANCHARD: | believe it was
filed as part of the applicant's prehearing
st at enent .

MR MOY: Madam Chair, it's
Exhi bit No. 9.

CHAI RPERSON M LLER:  Ckay. Thank
you. In your view have you submtted all the
filings called for in 353.5?

MR. BLANCHARD: Yes, we have.

CHAl RPERSON M LLER: And in that
nunber, do you know? W can fix this. I
mean, did you submt four site plans? Yes,
they are in the record. Fine. Wth respect
to M. Chapman's concerns and the ANC
concerns, | don't think they are here today.

VMR,  BLANCHARD: | don't see them
I n the audi ence.

CHAI RPERSON M LLER:  Can you j ust
briefly address themor how you have addressed
t henf?

MR, BLANCHARD: Briefly, |I believe
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the concerns of Ms. Chapnman and the ANC were
nostly about parking in the front yard. As
originally submtted, the parking lot was
| ocated in the front of the property.

At the urging of OP, the ANC, and
Ms. Chapnman, who is probably the nost voca
of the neighbors, and has a very nice house
across the street so we want to be nice to
her, the applicant has noved and rel ocated t he
parking lot to the rear of the property and
brought the buildings up to the front but
allowing sort of a front yard setback, |
believe, of eight to 10 feet.

It is simlar to what is nornal
for other properties on that bl ock. The

retaining wall was al so an i ssue. They wanted

that replaced and we have done that. The
nei ghbors were concerned about, | don't want
tocall it density, but maybe occupancy | oad,

t he nunber of people who could reside in al
of these condom niumunits.

W started at 18 and went up to 20
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and we scal ed back to 15 and that is where we
are now. | think that scaling back shows good
responsi veness to the nei ghbor's concerns and
t he ANC' s concerns.

The nei ghbors were al so concer ned
about parking on the street. By having the
parking lot in the back and the nunber of
spaces that we are providing | think allows
for nore than adequate parking.

CHAI RPERSON M LLER: VWhat is the
nunber you have?

MR, WASHI NGTON:  Twent y- one.

CHAl RPERSON M LLER: Twent y- one
for 15 units? Ckay.

VMR, WASHI NGTON: It includes one
handi cap space.

CHAl RPERSON M LLER: And one
handi cap space? Ckay.

MR. BLANCHARD: That is nore of a
bui | di ng code i ssue.

CHAl RPERSON M LLER: Do ny Board

menbers have any questions?
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VR, MANN: Madam Chair, I n
response to your concerns regarding the
| andscape pl an, the | andscape plan that | see
Is in our Exhibit No. 22 dated 16 January
2007. It's the last attachnent. It is dated
August 10, '06, as was i ndi cated.

It is, however, a |andscape plan
for when the parking was |located in the front.
| don't know if another |andscape plan was
subm tted or not but dependi ng on how | cosely
you want to interpret that, it may or may not
satisfy your requirenments for a |andscape
pl an. W also have, | believe, the sane
| andscape plan on Exhibit 41 dated February
14, 2007, which looks like it mght be the
updated one. Ckay. All right. So there is
an updat ed one.

MR BLANCHARD: Wth the parking
in the rear.

MR, MANN:.  Ckay.

MR, BLANCHARD: VWhich | think

shows nore planning. It also shows the
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existing trees on that rear slope that the
applicant has tried to maintain -- retain, not
cut down.

MR MANN:. | directed you towards
the wong | andscaping plan but it does | ook
like there is an updated one that satisfies
what you are | ooking for.

CHAI RPERSON M LLER:  Can you j ust
briefly address what the | andscapi ng pl an does
just in wrds wth respect to you have
switched -- you know, what ki nd of | andscapi ng
do you have in front in general and in back
around the parking | ot.

MR, WASHI NGTON: Right. There is
roughly a five-foot buffer strip between the
front retaining wall and the stairway and the
wal kways | eading up to the houses. \Wat we
tried to do was fill in that five-foot strip
with the types of shrubs that would add to the
aesthetics of the project and fit inwell wth
what is there on the street now.

Because it's only five-feet wde
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you can't go wth trees that are too tall
because of the root systens and so forth.
You' ve got sone snall trees, some evergreens,
and sone deciduous shrubs in that five-foot
strip. It is not shown on here but there wll
be sone mul ching in the area where the shrubs
and plantings wll be.

As you go to the rear, as Lyle
said, the very back of the property represents
a pretty severe slope. Wat we tried to do
was maintain the trees that are actually on
the slope, maintain them do not disturb, but
at the very top right up to where the parking
| ot ends maybe put sone smal | plantings there.
When you | ook at the | egend you have both sone
proposed evergreens and then it tells you the
existing trees that are to renain.

One of the other things that we
showed on this landscaping plan that is not
related to the actual plantings is the
lighting that is going to go into the rear

parking |ot. That was sonething that was
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omtted on the very first plan we submtted in
January. The lighting is designed to not
disturb the tenants while at the sane tine
provi di ng enough light to provide security and
functionality to the people that are parking
t here.

CHAI RPERSON M LLER: So you are
going to have the parking lot it all night or
what ?

MR, WASHI NGTON: | don't know yet.
I'm not sure whether there is a code
restriction against that or what. W have to
| ook into that.

CHAl RPERSON M LLER: But you are
having certain kind of lighting that is going
to put enough light on the | ot but not bother
t he tenants.

MR, WASHI NGTON:  Correct. Direct
it down and not out.

CHAI RPERSON M LLER:  Ckay.

MR, WASHI NGTON: Because of the

el evation relative to the properties in the
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rear it should not affect the people down at
the bottomof the hill at all.

CHAI RPERSON M LLER: Do you have
anything el se to add?

MR. BL ANCHARD: Chai r per son
MIller, | believe that suns it up. W have
addressed all the concerns.

CHAl RPERSON M LLER: kay. Good
afternoon, M. Mbore.

M. More is here fromthe Ofice
of Pl anni ng.

MR MOCRE: Good afternoon Madam
New Chair and congratul ations to you and the
Vice-Chair and M. Loud, and the other Board
menbers, of course.

The appl i cant has basi cal |y
satisfied concerns raised by OP in its
suppl enental filing. I was pretty well
pl eased until | got the rendering yesterday
and |'ve had discussions wth the applicant
about the first rendering that we got given

t he designer's selection and choice of colors
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on this.

W' ve had a di scussion about that
and there has been a resubmttal of it. It
didn't show the detail for the retainer wall.
That has now been introduced to you. Wth
what the applicant has done now we want to,
first of all, congratulate them for working
wth the Ofice of Planning in many, many
meetings on this project.

That actually came from as the
applicant indicated, 20 units down to 15. W
are rather proud of the applicant's bol dness
in terns of howthey are going to address the
first and basenent |evel as one unit. W
believe it is going to be extrenely renarkabl e
and in the future will probably build sone of
t he sanme kind of houses there. | don't know
about the apartnent buil dings above that.

We are pleased that they did work
wth us in terns of nodifying the project to
be what we consider to be suitable and, of

course, adding sone value to the comunity as
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opposed to being thought of as the apartnent
bui | ding that the community thought it would
be in the first concept. Wth that, we are
still in support of the project.

CHAl RPERSON M LLER:  So they have
addressed all of OP's concerns. s that
correct?

MR, MOORE: Yes. There is one
which was their choice at this Board's
I nstruction. | f you recall in our
supplenental filing, our preference was that
since you are reducing the unit to 15, sinply
do what the regulations call for, one-to-one
parking space thereby freeing up sone
additional green space in the back of the
property because we thought it |acked green
space. It was his choice, of course, to stick
to the parking that they originally proposed.

| think he said it allowed them
some flexibility in terns of when there is
visitors given what the comunity is saying

about the scarcity of parking on the public
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space. Again, that was their choice. CQurs
woul d have been to create green spaces as
opposed to provide nore parking.

CHAI RPERSON M LLER:  How about t he
| andscapi ng plan? Do you think it addresses
It somewhat ?

MR MOORE: Yes. As a matter of
fact, we had a lot of influence on the
| andscape plan, especially as the applicant
tal ked about, the five-foot buffer space in
front. W asked that they put in sone
attractive bucolic uses there given the view
fromthe north side, Ms. Chapman's side of
the block. As they |ook onto the project it
shoul d be attractive to them | think they
basi cal | y addressed that.

CHAl RPERSON M LLER: I think the
applicant pretty accurately characterized from
the evidence that | heard that the greatest
concern from the community was having a
parking lot in the front yard and that was

all eviated when they noved it to the back?
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MR MOORE: That was alleviated
but that was not the greatest concern of the
community. The community is still concerned
about the density of the project.

CHAI RPERSON M LLER: That was
going to be ny next question, yeah.

MR, MOORE: They find the 15 units
woul d be nore pal pabl e t han, of course, the 20
in the first concept. | have talked to both
the representative of the ANC and Ms. Chapman
and | have a better feel about, again, the
treatment of the first and basenent |evel of
the buil ding because it is going to |look |ike
ownership houses that sort of mrror the
rowhouses that they live in on the other side
of the bl ock.

CHAl RPERSON M LLER: Ckay. My
question about density. | guess | have two.
One was in the ANC report they talk about
wanting detached honmes wth front vyards
basi cal | y. If | recall correctly, | think

your testinony was that this type of density
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Is -- well, this is a special exception
because it is devel opnent but this is all owed
In the zone. This is appropriate for this
zone district.

MR MOORE: It is the devel oper's
choice. It is permtted in the R5-A \Wat
IS in essence an apartnent buil ding that they
devel oped this in, that the use is going to be
condom niuns and private ownership. It was
the applicant's choice to do that or to build
single famly or sem-attached dwellings.
They chose not to build what the community
wanted to see built. O course, they are
wthin their right according to the
regul ations to do so.

CHAI RPERSON M LLER: Ckay. The
ot her hearing was a while ago so this may be
a recap but | al so understood you to say that
this was in character with the nei ghborhood.

MR, MOORE: The facade of the
bui |l di ngs sonewhat match the facade of

bui | di ngs on the ot her side of the bl ock which
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are row houses. O course, on the building
al so on the west side of this property there
Is a large apartnent building and there are
others large apartnment buildings along the
bl ock.

At the east end of the bl ock there
are tw single-famly houses so the
nei ghborhood is mxed wth respect to
residential. COCbviously their use would match
the fabric of the nei ghborhood.

CHAl RPERSON M LLER: So it's not
even just the facade but the density is also
I n character.

MR, MOORE: The reduced density is
nore in character.

CHAI RPERSON M LLER:  As it is now
to 15 units.

MR MOORE: Yes.

CHAI RPERSON M LLER: Ckay.
Anyt hing el se you want to add?

MR. MOORE: No.

CHAI RPERSON M LLER:  Ckay.  Any
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ot her questions for the Board? Anything el se
you want to add?

MR BLANCHARD: No, other than
just to reiterate our request for sone
flexibility. In our letter of the 4th you
will recall back at the hearing fornmer Chair
Giffis asked about whether this would be
nmodul ar construction and the applicant hopes
that is possible.

Wt h nmodul ar construction thereis
alittle bit of variance about what the actual
size is, what the dinensions will be, so as
| ong as we don't exceed what is the paraneters
for residential under the zoning regul ations.
We woul d ask for mnor flexibility there to be
reflected in the Board's order.

CHAI RPERSON M LLER:  Right. Ckay.
It would basically 1look Ilike what you
presented to us.

MR. BLANCHARD: Yes, definitely.

CHAI RPERSON M LLER: ["m just

curious with respect to color. Do you have an
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| dea of what the colors are going to be?

MR, WASHI NGTON: | don't but we
will -- it's going to be sort of a team
deci sion, you know, the people that do the
mar keti ng, people that are doing the -- we're
going to hire sonebody to do staging for the
units. We are going to bring those people in
and get a consensus before we actually pick a
col or.

CHAI RPERSON M LLER:  Ckay. Thank
you.

MR, MOORE: | nmust add at this
poi nt that whatever the teamconme up with it
should be in character wth the existing
structures on that bl ock.

MR, WASHI NGTON: | totally agree.

CHAI RPERSON M LLER:  Right. Ckay.

MR ETHERLY: MadamChair, if it's
appropriate, | would be nore than confortable
to nove forward wth the notion for approval
and perhaps we can tal k through sonme of the

el enents that have been communicated i n our
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heari ng today.

| think the application is ripe
for noving forward so | woul d nove approval of
application No. 17562 of W Street, S.E.,
38/ 42-43, LLC pursuant to 11 DCMR 3104.1 for
a special exception to construct 15 row
dwelling units under Section 353 at prem ses
1749 through 1759 W Street, S. E., and would
Invite a second.

CHAI RPERSON M LLER:  Second.

MR, ETHERLY: Thank you very nuch,
Madam Chair, for seconding the notion. I
think we have had sonme very useful
devel opnents as we have noved forward fromt he
initial conception of the project to where we
are today.

| think they have been part and
parcel as a result of the applicant's
willingness to talk both with nenbers of the
general community as well as the ANC and, of
course, as was indicated in the Ofice of

Pl anni ng' s presentation, with OPitself around
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a nunber of the concerns that were raised, a
nunber of these issues were not necessarily
maj or issues for ne at the outset but that is
not the point of the proceeding.

The poi nt of the proceedi ng before
this body is to address where possible
concerns that evoke zoning considerations. |
think as we nove through the various
evolution, if you will, of this project from
the original proposal of 18 units to 15, |
think the applicant has done very well to
address that issue.

| think the applicant has done
very well to address the issue of parking and
concerns about the inpact of parking. Most
clearly, perhaps, froman aesthetic standpoi nt
interns of the | ocati on of the parking spaces
on the subject property from their initial
pl acenent at the front of the property to the
rear.

But | think also wth regard to

sone of the design considerations as rel ated
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to what was discussed earlier, sone of the
roofing, sone of the approach to the roofing
lines, the syimetry of the presentation of the
proposed project at its front, and then, of
course, sone of the concerns that we have and
di scussion that we have had wth regard to
retaining walls and other related issues.

| think at the end of the day,
Madam Chair, | feel fairly confortable that
the evolution of this project has, indeed,
noved in nore than appropriately in the right
di rection. Wth respect to the discourse
between DDOT, again with OP, | think the
evol ution has noved us to a project may not --
that will not necessarily answer everybody's
concer ns.

By that |' mspeaking nost directly
to sone of the concerns that were raised by
the comunity. As the applicant has
I ndicated, and | think from sonme of the
questions ny coll eagues have raised, we are

oftentines in many of our communities feeling
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the pressure of new in-field devel opnent.

What do we do wth vacant
properties? Wat do we do in terns of
bal ancing the challenge of bringing these
properties back into productive use but doing
It in such a way that mnimzes clearly any
del eterious zoning inpacts but, nore broadly
speaki ng, that maintains a sense of character
and a sense of connection to the already
existing residential fabric of the particul ar
community in question.

| think that was discussed in the
O fice of Planning's presentation and | think
the applicant has done a very good job to be
respectful of that. Cearly this Board heard
testinony that neverthel ess evi denced concern
about i npacts.

| think at the end of the day I
haven't seen enough testinony to tip the scale
I n any neasurable way towards a belief that
this project is going to put this imrediate

community over the edge in terns of parking
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I npact, in ternms of residential inpact.

As a starting point for ny notion,
Madam Chair, | really wanted to ki nd of speak
nore contextually in terns of where | believe
we are with all the additional submttals, all
the additional work that has been done by the
applicant to get us where we are.

My col |l eagues will recall that at
first blush when we |ooked at this project
again we were |l ooking at 18 units and we had
a nunber of community menbers, ANC i ncl udi ng,
t hat were sonmewhat concerned by that. Again,
| think the applicant has done very well to
address sone of these concerns and work with
OP in terns of addressing sone of the mmjor
| ssues here.

Wth respect to the particular
aspects of 353 which is special exception test
that we are |looking at here, | think as we
| ook at all of the key elenents of 353.1, at
m ni mrum  353. 2, I think clearly these

particul ar issues have been discussed wth
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specificity.

| would submt for ny coll eagues
wth exacting attention to detail, if you
will. W've gotten pursuant to 353. 3 response
from the Departnent of Transportation as it
relates to the i ssue of the parking pl acenent.
| think we've had, again, very good back and
forth as the parking is now noved to the rear
of the property versus where it was at the
out set .

W' ve gotten positive support from
the Departnent of Housing and Community
Devel opnent . As we nove into 353.4 and we
begin to |l ook at sone of the specific as it
relates to site plan arrangenent of buil di ngs
and structures, provisions of Ilight, air,
par ki ng, recreation, | andscaping, | would tend
to side wwth the applicant in ternms of -- |
will perhaps invite sone response from ny
coll eagues as to how we get at the issue of
flexibility, if you will.

| under stand what the applicant --
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| believe | understand what the applicant is
trying toget at interns of desiringalittle
bit of flexibility with respect to perhaps the
details around presentation.

W' ve heard sone of the discussion
about sonme of the coloring and | think the
applicant was very clear in the remarks today
at our limted heari ng t hat t he
representations that they are providing us
today are fairly spot on but, at the sane
time, they are neant to be, at the sane tine,
representative but there is sone flexibility
that is desired in terns of what the final
product is here.

I am confortable W th t he
| andscapi ng and the grading as it has been
presented to us so |I'mnot necessarily of the
m nd set that we need to nove towards perhaps
any specific conditions but, again, |I'm open
to discussion fromnmny colleagues if there is
a need to parce sone of that out into greater

detail .

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

180

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Again, as it relates to the issue

of grading and retaining walls, |I'msatisfied
wth what |'ve seen as indicated on the
revised plans and the renderings. | haven't

heard anything to suggest any inpacts that
need to be mtigated as related to |ight and
air with regard to the subject property.

W Street is a very tight and
intimate little thoroughfare as we have heard
both in the presentation of the applicant and
t hrough sone of the testinony of residents on
that street and the ANC but | don't see this
project as it is currently structured creating
any adverse inpacts around the issue of |ight
and air.

| think, again, architecturally
the plans as they are currently set forward to
me seem to be very much in keeping with the
character and the scope, if you wll, of the
| mredi ate community. Parking here clearly |
think is being addressed and | think it was a

useful discussion that led us to noving the
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parking fromthe front to the rear

As ny col | eagues, perhaps not M.
Loud having just joined us, but | think as
sonme of ny longer-serving colleagues wll
recal |, our past year oftentine we were quite
concerned about the inpact of front-base
parking, if youwll, interns of what it does
to the aesthetic street scape of com ng down
a street of residential properties and all of
a sudden you see a collection of cars and
headl i ght s.

| think any of us who live in the
District perhaps at tines have to deal wth
t he i npact of seeing headlights kind of stream
across your wall as a car is pulling into a
driveway or as it is turning a street corner.
To an extent, that is part and parcel of
living in an urban environnment but | think the
applicant should be comended for what they
have done in terns of noving the parking from
the front to the rear.

As we have talked about -- we
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haven't tal ked a whole | ot about the issue of
recreation but | think it has been indicated
I n the application Forsand Park is wthin one
bl ock of the site here. It is a vibrant and
growi ng residential comunity with sidewal ks
that | think are going to do well and be well
served by the additional foot traffic of new
resi dents.

Again, |'m confortable with the
| andscapi ng as we have discussed it but |I'm
open to nore discussion if ny coll eagues feel
that we need to be a little nore specific
about that. | have been satisfied with regard
to the issue of retaining walls.

Wth that, | think clearly the
speci al exception from ny standpoint is in
harnmony with the general purposes and intent
of the zoned regulations and nap. Adver se
i npact, | sinply haven't seen it. | have
heard and | am sensitive to the discussions
that were raised by both the ANC and the

residents but | think the project as it is
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currently proposed does very well to address
t hose concerns.

Wth that, | am going to pause
here and open it up for ny colleagues for
addi tional comments but | appreciate the
second and | ook forward to noving forward on
del i berati ons today on this case. Thank you,
Madam Chai r.

CHAI RPERSON M LLER: Thank vyou,
M. Etherly. | think you very thoroughly
covered this and | amjust going to add ny two
cents here. First of all, I think this is a
case that has very nuch evolved in a very
positive direction.

Wen we first got the case they
wer e seeking variance relief for a parking | ot
in the front yard which was certainly
distressing to the community. That is the
nost maj or change that has occurred that it
was put in the back.

O her changes were nmde in

response to Ofice of Planning who has
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I ndi cated they have worked very closely with
the applicant and | think have conme up wth a
much better product that is in harnony, |
would agree, wth the <character of the
nei ghbor hood and whi ch doesn't seemto create
adver se i npacts.

I j ust want to go to the
regul ations, the provision now that we are
| ooking at for relief inthis case and that is
now only special exception relief and that is

why we are tal king about adverse inpacts and

har nony.

That's 353, new residenti al
devel opnent s. 353.1 says, "In an R-5-A
District all new residential devel opnents
except those conprising all one-famly

det ached and sem -detached dwel I i ngs shall be
revi ewed by the Board of Zoni ng Adj ustnent as
speci al exceptions under 3104."

There is a remaining part that
references 410 but that has been revoked by

t he Zoni ng Comm ssion. Qur standard is 3104.
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| think M. Etherly really touched upon al nost
all of it. | think the biggest affront was
the parking lot in the front and that is now
noved to the back. | am persuaded by the
O fice of Pl anni ng has worked cl osely with you
on the landscaping. | don't have any issues
w th what at this point.

I don't know if it is the
comunity but sone nei ghbors and the ANC did
tal k about density just to a certain extent.
They woul d prefer nore green space, | think.
Peopl e often prefer nore green space but |
don't think that rises to the level of an
adverse inpact in this case considering the
testinony of the Ofice of Planning that this
anount of density is in character with parts
of its nei ghborhood.

The ANC did file a report opposing
the application and we give great weight to
t he ANC whi ch neans we do address their issues
but | think that is exactly what we have been

doi ng. | think that their main concern as
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stated here was that the proposed devel opnent
detracts from quality of Ilife because the
homeowners directly facing those |lots would
have to view a parking lot instead of a
conti nuous hone | andscape.

| do believe that was their major
concern and that has beenrectified. In fact,
the plans that you've shown plus the
| andscapi ng appear quite attractive so | don't
think they rise to any |level of adverse
| npact .

353.2 calls for the Board to refer
the application to D.C. Board of Education
|"msure that's been done. It was referred to
Departnent of Transportation and Housi ng and
Communi ty Devel opnent for comment. | believe
DDOT originally was opposed because of the
parking lot in the front.

When you nmde that change they
announced support of the application. I
believe that the DHCD is supportive as well.

"The Board shall refer the application to the
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Of fice of Pl anni ng.

That certainly was done for
comrent and recommendation on the site plan
arrangenent of buildings and structures and
provi sions of |ight, air, parking, recreation,
| andscapi ng, and gradi ng as they relate to the
future residents of the project and the
sur roundi ng nei ghbor hood.

That certainly was done. You
certainly worked very closely with the Ofice
of Planning and made changes specifically in
response to concerns put forth by the Ofice
of Planning including reducing the density
from20 to 15 units. And in working with them
on the retaining walls and the | andscapi ng,
and really all the issues that | think were
rai sed at the hearing so |l amconfortable with
t hat .

Finally, 353.5, | already read
that with respect to the requirenents for your
submttals of floor plans and site plans and

| andscapi ng pl ans, etc., and that these are in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

188

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

the record. | think that you have net the
requirenents.

| would also |ike to acknow edge
the Ofice of Planning' s reconmendati on that
If we vote to approve this that we do i ndicate
that the final design be in accordance with
t he character of the nei ghborhood with respect
to the applicant's concern that there be sone
flexibility in design as related to the
requi renents for nodul ar houses that aren't
contrary to the relief that is being granted
In this case.

CHAIl RPERSON M LLER: M. Mann.

MR. MANN: Just to add onto your
final coment regarding the minor flexibility
in response to M. Etherly's comments
concerning that as well. | also feel
confortable allow ng that sort of flexibility
because the applicant has been working with
O fice of Planning and I woul d hope that sort
of cooperative rel ationship wouldn't end now.

I f there were questions, they would continue
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to go to Ofice of Planning.

O course, we do have the other
sort of filter, if you wll, the Zoning
Admi nistrator's Ofice, whow || exercise sone
judgnent in determning whether or not
sonething is mnor or not. | think there are
sonme built-in mechani sns there to ensure that,
I ndeed, that flexibility is mnor.

CHAl RPERSON M LLER: Great. kay.
Any ot her comments on the notion? GCkay. All
those in favor, say aye.

ALL: Aye.

CHAl RPERSON M LLER: Al'l those
opposed? Al those abstaining? Wuld you
call the vote, please?

M5. BAILEY: Madam Chair, the vote
I's recorded as three zero two to approve the
application as anended. M. Etherly nade the
notion, Ms. Mller supports, M. Mnn
supports the notion as well. M. Loud did not
sit on this case and there is not a Zoning

Comm ssi on nenber who participated. Ful |
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order or summary order, Madam Chair?

CHAI RPERSON M LLER:  This w |l be
a full order because we have a party in
opposi tion, that being the ANC

M5. BAILEY: Full order it is.

CHAI RPERSON M LLER: M.
Bl anchard, | just want to give you the option.
In order to expedite the process in any way,
If you would like to submt a proposed order
for our consideration, we would | ook at that
If you would like. It's optional.

MR,  BLANCHARD: | would wel cone
t hat, Madam Chair, because even though there
IS a party in opposition, | believe that the
I ssues aren't that involved inthis particul ar
case.

CHAl RPERSON M LLER: Correct.
Right. Sonetines that helps to expedite the
process. GCkay. Wuld you like to do that?

MR, BLANCHARD: Yes, | woul d.

CHAI RPERSON M LLER: Do you have

any i dea when the Board m ght expect it? It's
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not a requirenent so | don't want to i npose a
deadline on you but if you have any idea you
would like to throw out.

MR BLANCHARD: | wll try and
draft something in the next week.

CHAI RPERSON M LLER:  Ckay. Thank
you very mnuch.

MR. BLANCHARD: Thank you.

CHAl RPERSON M LLER: Ckay. | guess
we are ready for the next case, M. Bailey.

M5. BAILEY: The last case of the
day is an appeal and the nunber is 17589 of
Sal vatore Gorgone, pursuant to 11 DCVR 3112,
fromthe adm ni strative deci si on of the Zoni ng
Adm ni strator, Departnment of Consuner and
Regul atory Affairs, to deny the issuance of a
Certificate of Occupancy permt for a Gournet
Shop because the prior delicatessen use was
discontinued for nore than three years
pursuant to 11 DCMR 2005. The property is
| ocated in the Dupont CGrcle R5-E District at

prem ses at 1417 17th Street, N W, Square
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181, Lot 149.

Madam Chair, if |'m not m staken,
there are many requests for party status in
this application.

CHAI RPERSON M LLER: Thank vyou,
Ms. Bail ey. Wen you are ready you can
I dentify yourselves for the record and then
we'll pick up the party status applications.

MR. OSNOS: (Good afternoon, Madam
Chair, and nenbers of the Board. M nane is
Simon Gsnos, OS-NOS. [I'mthe attorney for
the appell ant. The appellant, Salvatore
Gorgone, is seated to ny right.

Excuse ne?

CHAI RPERSON M LLER:  She wants to
know if you filled out a wtness card.

MR, OSNOCS: For M. Gorgone we
did. No, | did not.

M5. BAILEY: Sir, if you just give
a business card, that would suffice.

CHAI RPERSON M LLER: Do you want

to introduce yourself for the record?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

194

MR, GREEN: Yes. (Good afternoon,
Madam Chai rman. My nane is Matthew J. G een,
Jr. To ny imediate right is M. Bill Crews,
Zoning Adm nistrator. |"'m the Assistant
Attorney Ceneral stationed at the Departnent
of Consumer and Regul atory Affairs.

CHAI RPERSON M LLER:  Thank you. |
understand we have sone request for party
status and | am wondering if any of those
I ndi vidual s are here. | see Exhibit No. 19,
t he R chnond Condom ni umAssoci ati on, Jennifer
Wal dman, President.

Can you cone to a mc? Cone to a
mc and then you wll be on the record.

MR, BJORCE: Good afternoon, M.
Mller. Jennifer Waldman is unfortunately
unable to attend. She has classes at
Georgetown University that conflict wwth this
heari ng.

CHAl RPERSON M LLER: Dd vyou
identify yourself? 1'msorry.

MR BJORCE: Ms. MIller, ny nane
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Is Mark Bjorge. | amthe ANC Conm ssioner in
whose single nenber district the subject
property resides.

CHAI RPERSON M LLER:  Ckay. Fine.
Are you here on behalf of yourself or on
behal f of the ANC?

MR BJORGE: Well, that would be
an interesting point. | amthe designated ANC
representative. | have also sought party
status for nyself as ny property adjourns the
party wall wth M. Gorgone's property. That
mght be a matter that you would like to
conment upon.

CHAI RPERSON M LLER:  Ckay. Let's
just see who is here. Wth respect to M.
Wal dman, did she indicate how she wanted to
proceed with respect to participating inthis
case at all?

MR BJORGE: Vell, M. Waldman
wanted to put the objections of the Ri chnond
Condom ni um Board of Directors on the record.

They did take a vote and voted to object to
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the continuation of the use in question. I
al so have letters from the prior Board of
Director President dating back to 2005 when he
sought party status in this case for the
Ri chnond.

CHAl RPERSON M LLER: So the vote
that is on the record that you are naking
reference to, is that in witing sonewhere
that you are going to submt?

MR BIJORGE: If you would be kind
enough to | eave the record open | could get
her to fax over a copy of that vote. | do
bel i eve that her party status application nade
reference to it. If I am mstaken I, of
course, can ask that she send over a docunent
stating this.

CHAI RPERSON M LLER: Ckay. At
this point I'"'mjust trying to determne the
extent to which she wants to participate as a
party right now. W have an application
before us so | just wanted to get as much

I nformation on that as possible. D d she ask
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you to speak for her or anything like this or
what ?

MR. BJORGE: Yes, she did, but as
her el ected representative, not as a separate
party status class individual.

CHAI RPERSON M LLER:  Right. Ckay.

MR BJORGE: | don't have power of
attorney from her or anything.

CHAl RPERSON M LLER: Al right.

Let's go through sone of these and then we'l |l

see who we are left with. Anne Marchand. |Is
she here? H . |Is there a seat for you at the
tabl e? Yeah. Okay. |I'mgoing to get back to

you in a mnute. Do we have any others? |Is
that 1t? Is there anybody else here who
requested party status in this case whose nane
| haven't called? Ckay. Let's deal with who
I's here now. W have Ms. Marchand and we have
M. Bjorge. |Is that how you pronounce it?

MR. BJORGE: Bjorge.

CHAI RPERSON M LLER: Bj or ge.

Ckay. And then we have R chnond Condom ni um
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Associ ation who is not here. kay. Just
wanted to turn to the provision that we are
| ooking at to neasure whether or not any or
all of you should be afforded party status.
| don't think this was given to you in the
notice and | just want to tell you the
regulation we are looking at by which we
j udge, what the rule is.

It's 3112.15. It says, "At the
time of the hearing on the appeal the Board in
Its discretion and for good cause shown nay
permt persons who have a specific right or
interest that will be affected by action and
on the appeal to intervene in the appeal for
such general or |limted purpose as the Board
may specify."”

So we are | ooking at what specific
| imted or general purpose would be the reason
to allow you to participate 1in this
proceedi ng. Appeals are a little Dbit
di fferent from special exceptions and

vari ances because in those cases you pretty
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much get party status if you are going to be
| npacted by the project that is next door to
you or whatever. There's traffic, light, air,
what ever.

Ckay. In this case we are deal
with a legal question, whether or not the ZA
| egal |y revoked this Certificate of Cccupancy.
It's a legal question. However, it also
brings into question certain facts in the
case.

The way | perceive this case, iIn
any event, fromny initial reading of it, you
m ght be able to offer certain know edge of
facts that would be germane to this |egal
determ nation such as how |ong a business
m ght have been continuing at that place or
what ki nd of business was it.

| mean, in sone cases it is how
this decision would affect you but I|I'm not
sure | see that really in this particular
case. |'ll hear fromothers. [|'ll hear from

the ZA and 1'lIl hear from you but it sounds
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| i ke a question involving a di sconti nuance and
the timng of that and what ki nd of busi nesses
were there.

That being said, | think we'l]l
| ook at each of these individually. W can
| ook at Ms. Marchand. | think that you're
here and we'll let you speak. I know ['m
doing a lot of speaking but we are famliar
wth this sol want to give you the benefit of
where we are comng from |t |ooks to ne that
you live very close by so you have know edge
about nmaybe what's been going on on the
prem ses at issue.

V5. MARCHAND: Yes.

CHAI RPERSON M LLER: So ny
question to you is -- you see, sone of this
sounds |i ke special exception. | think if you

are concerned about the inpact of a certain

type of business being next to you, |'m not

sure that is really the issue in this case.
If we were to |let you participate

-- I"'m not making a judgnment yet but if we
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were to let you participate for the wong
reason, then we get sidetracked into you are
cross examning the ZA on a reason that won't
have anything to do with our decision. That
Is why we are trying to zero in on, okay, now
you |ive next door.

Yes, you bring sone know edge
here. Wat about that know edge. What woul d
you contribute to this hearing. I'mgoing to
gi ve you a couple of options, too. One is if
you are a party -- | think a |ot of people
don't understand this as well in the community
because why would you wunless you had
participated in these hearings.

If you are a party, that neans
that you take on the obligations like the
appel lant, like the ZA It would nean you
woul d want to file a paper. You m ght want to
cross examne or call a witness. That is a
big obligation. That is No. 1 that you could
be a party.

No. 2, if sonebody else were a
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party such as the ANC or so on, they could
call you as a wtness if all you wanted to do
was gi ve sone testinony that is related to the
I ssue at hand. That's about it. Speci al
exceptions and variances we let everybody
testify. In an appeal it's not like that.
It's really a very Ilegal argunent based
proceedi ng. Ckay.

MR, BLANCHARD: | can be called as
a wtness by the ANC?

CHAI RPERSON M LLER: |If the ANCis
admtted as a party. The ANCis not here. W
have an ANC comm ssioner. Let's hold you in
abeyance because you could certainly be part
of his case. Al right. Nowis the tine to
really address. After | did that big spie
about how | see these issues in this case and
it's a legal case, how do you see your
participation, M. Bjorge?

MR BIJORGE: Well, as sonebody who
owns property and has owned property for many

years and even before that has resided in
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property next to the subject address, | do
have a good deal of factual know edge and
docunentation and sworn statenents and, in
fact, affected nei ghbor or appr oxi mat e
nei ghbor who would be able to provide our
sense of the tine line regarding the facts in
this case.

Whet her or not that is best done
from a private party status or as the ANC
comm ssioner in the District, | guess | view
the facts as very likely to be the sane
regardl ess so it doesn't nmake a whole | ot of
difference to ne.

CHAI RPERSON M LLER: Ckay. The
ANC is automatically a party but you are not
representing the ANC Did the ANC take a
position on this?

MR, BJORGE: Yes, sure. There was
a formal vote and a letter was subm tted.

CHAI RPERSON M LLER: Were you
named?

MR BJORGE: | was naned as the
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representative, yes.

CHAI RPERSON M LLER:  Oh, there we
go. " m sorry. Let me pull that. kay.
"Il say this for ny coll eagues and see if you
agree, but the ANCis automatically a party in
this case so if you are going to represent the
ANC, we don't have to grant you party status.
You just have it as the ANC. You can present
what ever wi tness you want in which case --

Do you want to nake a comment ?

MR. MANN: No, | just want to nmake
sure that we address M. Bjorge's question
earlier as to whether or not as a
representative of the ANC he woul d be able to
adequately represent hinself. | wanted to
make sure that he gets that opportunity.

MR, BJORGE: That is sonewhat of a
poi nt of concern. | understand that a person
granted separate party status has potenti al
future | egal recourse that a nonparty status
may not have.

CHAI RPERSON M LLER: You nean in
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the court?

MR BJORCE: In the court, yes,
the ANC can't sue but a private party status
person can. That's ny understandi ng of the
| aw anyway.

CHAI RPERSON M LLER: |  know. I
think they are | ooking into changing that. |
have to | ook at the ANC report again. Do they
want to be represented as a party in this
case?

MR BJIORGE: Yes. They do. The
ANC has been active in this case for eight or
ni ne years.

CHAI RPERSON M LLER: Ckay. I
think you could actually possibly do both in
the sense that it seens to nme that there may
be some know edge that the ANC has or sone
interest that the ANC has as a whole which
represents a |larger area and that you have a
personal interest. What you are saying is
t hat you have know edge of certain facts |ike

| was referring to that will be relevant to
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this case which would, | think, allow you
to --

MR BJORCE: It does predate ny
time on the ANC by two ANC-2B chairs and two
conm ssioners so the ANC actually does have
some know edge that certainly has nothing to
do with ne being on the ANC or even
necessarily had ne involved in creating that
know edge.

MR ETHERLY: If | may, Madam
Chair, just through you perhaps to the Ofice
of Attorney General, | just want to be sure --
or counsel for the Ofice of Zoning | just
want to be sure that |I' mclear because | think
M. Bjorge makes an excellent distinction.
One, because he's | ooking to wear a coupl e of
different hats, two essentially.

One is the designated ANC rep
which is very clear and | understand that and
that is not at issue. But also in your own
I ndi vi dual capacity such that you can afford

yourself the ability depending on what the
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outcone i s here perhaps take additional action
at a subsequent point in tinme. Perhaps if I
coul d, Madam Chair, through you to the Ofice
of Attorney GCeneral, it would be great to
perhaps just clarify.

| think | understand it and |
think I would tend to agree that if he were to
participate as a party, that would grant a
party partici pant the opportunity to nove for
reconsi deration or make a notion before the
Board, whereas if they didn't participate they
woul d not be able to do that.

M5. BUSHVAN: Just to be clear,
D.C. official code, Section 2-510 grants any
aggri eved person standing -- aggrieved by an
official act of the District of Colunbia the
standing to then go to the court on appeal.
It is not a requirenent that a person be a
party to this process in order to have that
st andi ng.

MR ETHERLY: kay.

CHAI RPERSON M LLER: | hear both
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of you, though, and |I understand. | believe
that it's true, though, that if you are not a
party, you can't do a not i on for
reconsi deration before this Board after our
decision. That's what Ms. Bushman i s sayi ng,
that anybody can appeal to the court, any
person or whatever. | understand what you're
saying, M. Bjorge, but ANCs really aren't
aut hori zed as ANCs to appeal but you could as

a person.

MR. BJORGE: Wuld an ANC be able
to file a notion of reconsideration?

CHAI RPERSON M LLER: A notion for
reconsi deration?

MR BJORGE: Yes.

CHAI RPERSON M LLER  Yes, because
they are automatically a party.

MR, BJORCE: Then | don't need
separate party status. | wll take it one
step at a one.

CHAl RPERSON M LLER: You could
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still appeal later if you needed to. kay.
You could offer Ms. Marchand as a w tness.

MR, BJORGE: In either capacity.

CHAl RPERSON M LLER: Ckay. Why
don't we just deal with this first. Do we
want to admt -- no, you are automatically a
party so we don't have an i ssue here. The ANC
Is a party. M. Mrchand can participate as
a wtness as your colleague. GCkay. W have
one nore.

MR ETHERLY: And | would tend to
agree with that direction. | think the
Chai rman's coments at the outset were very
i nportant that it is a very specific inquiry
that we are going to be confronted with today.

It may, in part, touch briefly
upon sone of the deeper nore day-to-day
concerns that you have about the property as
It currently operates and you may have,
I ndeed, sone inportant experiences to share
about that but it nmay not necessarily keep us

as focused on task as the appeal needs to have
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us.

That being said, as w tnesses you
woul d still have the ability to be sure that
you have your day in court, so to speak, or
your day before the Board of Zoni ng
Adjustnent, so to speak, and provide sone
i nvaluable insight into what has Dbeen
happening in terns of the operations.

As | think has been correctly
I ndi cated, there woul d be additional recourse
shoul d an out cone occur that the ANCis not in
support of. There would be an opportunity for
further action on the part of the ANC so |
t hi nk that woul d be the appropriate way to go.

As you were starting to indicate,
Madam Chair, that, of course, |eaves the
Ri chnond Condom ni um Associ ati on and Jenni fer
Wal dman, its president, as kind of the third
party status application to be dealt wth.

| don't knowif the ANC woul d al so
be desirous and | couldn't recall if they were

present today, if the Condom ni um Associ ati on
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was present today in the formof Ms. Wal dman
or another representative, but if the ANCis
desirous of incorporating themas a wtness,
too, | would be supportive of that direction
just so we can nove forward.

MR BJORGE: The ANC woul d support
t hat .

CHAl RPERSON M LLER:  The ANC woul d
be anenable to that?

MR BJORGE: Yes.

CHAI RPERSON M LLER: Do the ot her
parties have a comment on the party status
application for the R chnmond Condom nium
Associ ati on?

MR. GREEN: The Governnent has no
obj ecti on.

MR,  OSNCS: My position would
sinply be that any of the association nenbers
can testify as witnesses as part of the ANC s
case before the Board. | don't see why party
status should be accorded to the Condom ni um

Associ ation for the reason that you have set
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forth. Nanmely this is not so nuch a fact-
finding hearing as it is an appellate review
of the legality of the Zoning Adm nistrator's
deci si on.

CHAI RPERSON M LLER: Thank vyou.
Any comments from Board nenbers? | guess ny
view would be in line with M. Etherly's.
Looking at the party status application it is
not clear to nme how they rise to a level of
party status showi ng for what purpose they
woul d i ntervene and they are not here at this
time. Since the ANCis anenable to presenting
evi dence on their behalf, | would be inclined
to |l eave the record open for them to submt
through the ANC any information that is
rel evant to this hearing.

MR, BJORGE: Thank you.

CHAl RPERSON M LLER  Ckay. Do we
all agree? Okay. Al right. By consensus of
the Board we will deny party status to the
Ri chnond Condomi ni umAssoci ati on. The ANC has

party status as a matter of right and M.
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Bjorge will be representing the ANC and Ms.
Mar chand nay be called as a wwtness. You are
wi t hdrawi ng your application for party status?
Ckay. On that representation that you'll be
allowed to participate as a witness. Ckay.

MR, HOOD: Let me make sure |
under st and. M. Bjorge also has individual
party status and he is wthdrawi ng that, too?

MR, BJORGE: Yes, sir.

MR HOOD: Gkay. Thank you.

CHAI RPERSON M LLER: Thank vyou,
M. Hood, for that clarification. | think we
are ready to start with the appeal. | think
It is nost appropriate probably to start with
the appellant's case and then -- hold on. |
think that's what the rules provide. And then
go to -- yes?

MR. GREEN: Madam Chai rman, | ust
one question. Can we address maybe one or two
prelimnary matters?

CHAl RPERSON M LLER: Sure. Why

don't you tell wus what they are? W can
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proceed in the nost expeditious way we want
to.

MR, GREEN: Certainly. One, we
j ust question whether or not the parties that
are before us are the proper parties. |t
appears that the appellant is not the | essee,
shall we say, of the delicatessen in question,
No. 1.

No. 2, we question whether or not
t he appeal was tinely filed. As we understand
It, the Zoning Adm nistrator issued a deni al
inJuly, and | have it right here, of July 11,
2003. The notification was sent to a M. M ng
Jin Zhang -- | mght be m spronouncing his
name -- Jlocated at 410 N Street, NW,
Washi ngton, D.C. Now --

CHAl RPERSON M LLER: Excuse ne.
What deni al was issued? Can you refer to an
exact deci sion?

MR GREEN Yes. One nonent.
There was a notice of revocation of -- ['m

sorry, disapproval of his application for use
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as a Chinese food carry out facility. Now,
t hat was i ssued pursuant to DCVMR 11 350.4. It
I s our understanding that this decision by the
Zoni ng Adm ni strator was never appeal ed from

We' ve gotten no notice of any kind
i ndicating that this particular docunent was
contested in any way. That being the case, it
woul d appear that -- let's see, this is July
11, '03, and we are here in '07, so the
guestion then becones when did the applicant,
or the appellant, file sonme notification with
t he Board of Zoni ng Adj ustnent appealing from
t he deci sion of the Zoning Adm ni strator?

We don't have anything at all that
even cones close to a 60-day requirenent that
the Board's rules require. Per haps soneone
can explain that to us.

CHAI RPERSON M LLER: Wul d the
appellant like to respond to that?

M5.  MONRCE: Madam Chair, can |
just interrupt for one second? The docunent

that you have, is that in our record in this
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case? |I'mtrying to understand because we
don't know what's goi ng on unl ess we know what
docunent to refer to and what the dates are in
t hat docunent.

MR GREEN. Ckay.

MS.  MONRCE: It's a prelimnary
matter.

MR GREEN: | can give you a copy
of it right nowand that wll resolve it right
now, Madam Chai r man.

CHAl RPERSON M LLER: Does the
appel | ant have a copy of this?

MR GREEN: W will give him a
copy, too.

CHAI RPERSON M LLER: G ve the ANC
a copy of it?

MR, GREEN: W give everyone a
copy. W have enough for everyone.

CHAI RPERSON M LLER:  Good. Ckay.
M. My, do you want to accept it? | don't
see Ms. Bailey here right now.

MR, MOY: | can take that.
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CHAI RPERSON M LLER:  Thank you.

MR, GREEN. Thank you.

CHAI RPERSON M LLER: M. Geen,
are you nmaking a notion to dism ss based on
timeliness?

MR CGREEN: Yes, | am Madam
Chai r man.

CHAl RPERSON M LLER: And did the
appel l ant have any advance notice that you
were going to be making this notion?

MR, GREEN: | don't believe that
he di d, Madam Chairman. But, then again, the
succession of notices as it related to this
particular enterprise and if they wanted
sonet hi ng done, they coul d have addressed it.

W also have prior counsel, a
gentl eman by the nane of M. Stephen Gell, who
on May 11, 2004, indicated to this Board, a
copy of which you have, that he was di sm ssi ng
his application for a variance.

This is not the first tinme that

t hey have cone before this body seeking relief
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of sonme sort. The last tinme they made
application they wwthdrew it and that was in
the May 11, 2004, notification that was sent
to Chairman Giffis at the tinme, Midam
Chai r man.

CHAI RPERSON M LLER: Thank you.
s the appellant ready to address this or do
you need nore tinme or what would you like to
do?

MR. OSNOS: O course, what we are
appealing is the Zoning Admnistrator's
decision or denial of an occupancy permt
occupation. The denial was issued Septenber
22, 2006. That is the application which is
under review today, not anything el se.

Now, the issues that are to be
deci ded here today have been set out, | hope,
for the Board's review in the nmenorandumt hat
| filed on March 26t h. That nenorandum |
t hi nk, explains why we are here today.

W are here today because the

Zoning Admnistrator has decided that the
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prior delicatessen use of the property was, in
fact, not a delicatessen use and, therefore,
t he nonconf or m ng use, nonconf or m ng
del i catessen use, has been termnated. As a
result, the Zoning Adm nistrator denied this
application, the one that is here for review
today, for an occupancy permt for a
del i cat essen.

Now, it is certainly true that M.
Gell at an earlier tine applied for a vari ance
because he thought that was the best way to
deal with the Zoning Adm nistrator's position
that the then existing delicatessen was in
violation of its occupancy permt and was not,
in fact, a delicatessen.

M. CGel |, as I i ndi cat ed,
determ ned t hat he shoul d apply for a vari ance
so that the use would be permtted. But that
doesn't nean that the appellant here is bound
by principles of res judicata or the |aw of
the case or anything of that nature.

W are not here to litigate
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whet her or not a vari ance should be granted to
operate a delicatessen at this property. W
are here to determ ne whether the Zoning
Adm ni strator has correctly decided that the
del i cat essen use at the property was, in fact,
outside the permtted bounds of t he
nonconformng use and was, t herefore,
di scont i nued.

Hi s decision was manifest in his
denial of out tenant's occupancy permt on
Sept enber 22, 2006. W tinely appeal ed that
denial. W are not to be penalized. W are
not bound in any way by the fact that a prior
application for variance was denied or
w t hdrawn or was considered in any way by this
Boar d.

That is sinply not the issue here
t oday. The position that we take today is
that we don't need a variance. W have
| egi ti mat e establ i shed nonconform ng use as a
del i cat essen. The Zoning Adm ni strator was

100 percent wong to determ ne that that use
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had been exceeded or violated and that it was
termnated and we are here to set that right.
W tinely filed the appeal so | don't think
that the current notion to dismss has |egal
sufficiency.

CHAI RPERSON M LLER: Thank you.
Does the ANC have an opinion on this?

MR BIORCGE: The ANC has no
opinion on this particular matter but wll
point out that it was party to the case back
I n 2005.

CHAI RPERSON M LLER: Thank you.
Ckay. The Board is ready to address this
I ssue. We would agree with the appel |l ant that
the decision that is being appealed is the
Septenber 22, 2006, decision and that the
appeal is tinely.

Wth respect to the other events,
they may go to the nerits of this appeal but
| don't believe that decision wth respect to
anot her tenant years ago controls the timng

of this appeal. You can proceed on the
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merits.

| just want to say also that there
are a lot of dates floating around that |
don't think are very well pinned down for us
I n the papers, so when you are addressing this
I f you want to highlight, for instance, you
know, sonme of the stuff |ike specifically when
we are talking about a three-year period
whet her di sconti nued or not.

You may end up supplenenting the
record, | don't know, but to the extent you
can do it today, it would be hel pful. For
I nstance, you know, specific dates when
certain things happened because this seens
somewhat date oriented when you are talking
about a three-year period for discontinuance
as one of the issues, | believe, that is at
I ssue. Right?

MR OSNCS: Il think it will turn
out to be a non-issue.

CHAl RPERSON M LLER: Ckay. Then

that woul d be great, too.
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MR OSNCS: | do want to --

CHAI RPERSON M LLER: Are there any
other prelimnary issues? Oherw se, we can
proceed with the appellant.

M5.  MONRCE: Madam Chair, can |
just ask a question? This is for ny own
benefit. | see that you refer to the
Sept ember 22, 2006, decision of the Zoning
Adm nistrator to deny the Cof O Is that in
the record? Did you attach it?

MR. OSNOS: | did not attach, no.
| assuned that --

M5. MONRCE: | just wanted to nmake
sure it --

MR OSNOS: | didn't insert it in
the record. | assune perhaps Wally did
because this is the appeal of the Zoning
Adm ni strator's decision that ny appeal would
automatically bring that order forward for
review. O course, | have a copy.

M5.  MONRCE: That's up to you.

It's just that | didn't see it and | thought
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maybe | -- because, see, | was confused on the
dates, too.

CHAI RPERSON M LLER:  Exactly.

MR GREEN: Madam Chairmn, we
don't have that either.

CHAI RPERSON M LLER: | don't think
that inpairs you from proceedi ng today. I
think it's sonething we all should have in the
record. It was a wong assunption so you have
a copy and you can put it in the record
right? Do you need to look at it? Wuld you
like to look at it if he has it right now?

MR, GREEN:  Yes.

CHAI RPERSON M LLER:  Ckay. Could
you do that, give us a copy? W'Il all take
a look at it. You can have Ms. Bail ey nake
copies of that. Gkay. Could you do that, M.
Bai | ey?

MS. BAI LEY: Sure.

CHAI RPERSON M LLER:  For the Board
and for the parties. Thank you.

Are the parties in a position to
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proceed or do we need to take a five-mnute
break? A five-m nute break woul d be hel pful ?
Ckay. We'll take a quick break while the
papers are being copied. Any other concerns
that we need to address during this five-
m nut e break?

MR OSNCS: | don't think so, no.

CHAl RPERSON M LLER: Ckay. Al
right. Then why don't we do that. W'IIl be
back in five m nutes.

(Whereupon, at 3:10 p.m off the

record until 3:27 p.m)

CHAI RPERSON M LLER: | think M.
Etherly will be here nmonentarily. | just want
to back up for one mnute. M. Geen, |

believe you actually raised two issues. One
was tineliness and then the ot her was whet her
this was the right party to appeal and | want
to know whether you are still raising that
I ssue and then before we get into the nerits
again we can just resolve that issue.

MR, GREEN: After a reflection,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

226

Madam Chai rman, |' mnot going to continue with
that particul ar objection. Thank you.

CHAI RPERSON M LLER:  Ckay. Thank
you. |Is the appellant ready to proceed?

VR. OSNCS: W are, Madam
Chai r man.

CHAl RPERSON M LLER: Ckay. Then
the Board just wants to clarify the docunent
that was just circul ated. It says -- it's
hard to read the top but it's DCRAs
application of Certificate of Cccupancy. It
Is a formand on the second page there is an
X for denied reason, previous nonconform ng
use was discontinued for nore than three
years. s this the decision that is being
appeal ed in this case?

MR OSNCS: Yes.

CHAI RPERSON M LLER: Ckay. My
next question is looking at this, which we
haven't really seen one of this particular
docunent type before, there is a date of

9/22/06 witten a few times on it. s it
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clear on here somewhere that is the date it
was deni ed?

MR OSNOS: | think M. Crews can
best respond to that.

CHAl RPERSON M LLER: Ckay. It
certainly was either 9/22 or sonetine
thereafter, not earlier. s that why you
pi cked this date?

MR, OSNCS: If you |ook at the
second page, | assune that theinitials inthe
very m ddl e of the page appear to be BC, Bill
Crews, and there is a date there 9/22/06.
Now, |'m going to suggest what happened for
t he Board's consideration.

In fact, the naned applicant, Paul
Luna, applied for a Certificate of QOccupancy
for this sanme use ei ght or nine nonths before
I n January of February of 2006. M. Crews
never took action on that application for
reasons that really only he can explain.
Subsequently, M. Luna wanted to get his

security deposit back from M. Gorgone and |
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believe in order to do that he needed to
procure a denial fromthe Zoni ng Adm ni strat or
as to his proposed use.

He went back to the Zoning
Adm ni strator on Septenber 22 which is the
date of his signature and procured the denial
fromM. Crews on that sanme date as | think is
reflected on the second page of the
application.

CHAI RPERSON M LLER:  Ckay. Thank
you. This is the decision you are appealing?

MR, OSNCS: Yes.

CHAI RPERSON M LLER:  Ckay.

M. Crews, did you need to add
anything to this? Gkay. Then | woul d suggest
that you proceed wth your argunent.

MR OSNCS: May | presune that the
Board has read the brief that the appellant

filed?

CHAI RPERSON M LLER: You can
presune that the Board has read every pi ece of
NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

228

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

-- every docunent that is in the file.
However, don't presune that the Board has a
total grasp of the argunents bei ng made. That
Is part of what your role should be here to
hi ghl i ght your argunent for the Board with all
t hese dates and di fferent deci sions and t hi ngs
i ke that.

MR OSNCS: Al right. Then |
think I wll take this opportunity to go back
over the fundanental facts of the appeal. The
building in question, the property in
guestion, is a four-story townhouse. It is
residentially zoned. The English basenent or
ground fl oor.

M. Gorgone can indicate whether
it's an English basenent or a true ground
floor. It has been used for perhaps 50 years
as a retail food service establishnent. The
definitions of different food service uses in
the District becone inportant as | wll
expl ai n.

At any rate, there has been a food
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service nonconformng use there | think as
|l ong as 50 years. W have submtted sone
comments that were prepared by the Ofice of
Planning in connection wth the previous
application for variance that was subm tted by
M. Gell. | believe that application was
submtted in 2004. The comments of the Ofice
of Planning indicate the |ongstandi ng use of
the ground floor as a food service facility.

Now, M. Gorgone, | would proffer,
and he may testify, purchased the property in
1994. At that tinme the ground floor was
occupi ed by a food service business. It was
a carry out. We have submtted copies of
prior certificates of occupancy including the
one that had been issued for the tenant in
place at that tine and subsequent occupancy
permts and prior occupancy permts.

They all authorize a delicatessen
use wth no seating. That is what M. Gorgone
found when he bought the building in 1994, a

del i cat essen, but the nature of the business
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was a carry out serving Chinese food with no

seats. That use continued through 2005.

Due to concerns, | guess, of the
nei ghbors the Zoning Adm nistrator -- let ne
back up. The Departnent of Consuner and

Regul atory Affairs issued a notice of intent
to deny a license r enewal for t he
delicatessen. This was in 2005. That letter
has been attached to ny brief. The |letter has
a footnote. It says, "You may be operating
outside the scope of the Certificate of
Cccupancy issued to you on June 4, 1998."

Thereafter, sonetine after Cctober
17t h of 2005, M. Crews revoked the occupancy
permt on the grounds that the food service
business was not a delicatessen. At
attachnent 3 to ny brief | believe the letter
fromBill Crews revoking the occupancy permt
has been attached.

The then owner of the Chinese
carry out, M. Mng Zhang, who had cone in in

1998, was forced out of business. He couldn't
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renew his delicatessen |icense because his
occupancy permt was revoked. M. (Gorgone
| ocated a new tenant, Paul Luna, who is the
applicant on the application that is under
revi ew here today.

M. Luna was going to have a good
service business there that he terned a
gournet shop. W don't know what he applied
for inearly 2006, in January or February, but
we assunme it was a delicatessen.

That application has apparently
been lost by the Zoning Admnistrator's
office. Wiat we are left here today with is
t he Sept enber 22, 2006, applicationto operate
a gournmet shop and M. Crews' deni al based on
conti nuance.

Now, | think that M. Crews has to
defend his position here today. Wat we have
submtted with our exhibit Iist are copies of
| i censes issued by the District, food service
licenses in addition to occupancy permts

authorizing the use of the premses as a
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delicatessen with no seating. W also have
attached copies of licenses issued by DCRA,
busi ness | i censes aut hori zi ng f ood servi ce use
as a delicatessen.

When we have occupancy permts and
we have delicatessen |icenses fromDCRA and we
have M. Crews saying this is not a
del i catessen, we have to wonder why. Really
what this case is about is to resolve the
question when is a delicatessen not a
delicatessen. That is really the crux of the
| ssue here today.

|"ve spoken many tinmes with M.
Ctews to figure out what he thinks a
del i catessen is. | believe | know what he
thinks it is and | believe his opinion to be
Wr ong. He is looking at the dictionary
definition of a delicatessen and he i s saying
that a carry out, a Chinese food carry out
t hat does not serve sandw ches as we associ ate
wth a traditional Manhat t an style

del i cat essen cannot be consi der ed a
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del i cat essen under the zoning regul ati ons.

| amcertain that he wll tell you
today that the reason he thinks the
delicatessen use was discontinued at this
property is because the Chinese carry out was
operating as a Chinese carry out and coul d not
be consi dered a del i catessen because it didn't
have the requisite variety of delicatessen
of ferings that he thinks is necessary in order
to be a delicatessen under the zoning | aw

Now, the reason that M. Crews is
wong is -- well, there are a nunber of
reasons why he's wong. O course, | want to
rely primarily on the brief I've submtted and
encourage the Board to | ook at that again but
there is a longstanding interpretation, |
guess, of what a delicatessen is under forner
23 DCWVR 2499. 1.

That volune of the D.C. Munici pal
Regul ati ons, whi ch IS now the D. C
Adm ni strative Code, but the D.C.  Muinici pal

Regul ati ons had definitions for food service
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facilities and it said a delicatessen is any
busi ness with food, drink, or refreshnent are
cooked, prepared, and sold for consunption
ot her than on the prem ses.

| t does not say t hat a
del i catessen has to serve sandw ches. |t does
not say that a delicatessen has to have any
specified variety of foods in order to be
consi dered a delicatessen. It does not say
what type of cuisine nust or nust not be
of f er ed.

CHAI RPERSON M LLER: Can | ask you
a question before you go further?

MR OSNCS: Yes.

CHAI RPERSON M LLER: | think it
woul d hel p us. Hel p nme anyway. Just an
under st andi ng of your threshold argunent. Are
you saying that the ZAerred i n characteri zi ng
the carry out as a deli and, therefore --

MR. OSNOS: No.

CHAl RPERSON M LLER  -- was w ong

to -- okay. Wat is your basic prem se?
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MR OSNCS: He said the carry out
was not a deli not w thstanding the fact that
It had a valid |license and occupancy permt
with the nane delicatessen on them He said
not wi t hst andi ng the i cense and
notw t hstanding the occupancy permt, this
Chinese carry out is not a delicatessen.
Therefore, the delicatessen nonconform ng use
has been | ost because this Chinese carry out
Is not a deli. That is the basis for his
deci si on.

CHAI RPERSON M LLER: Ckay. That
I's the basis for your argunent.

MR. OSNOCS: That is the basis for
t he argunent, that the Zoning Adm nistrator is
basically reinterpreting the zoni ng ordi nance
in a way that, No. 1, contradicts decades of
prior interpretation by the food service
regul ators at DCRA. It contradicts decades of
est abl i shed practice at the occupancy
di vi si on.

It constitutes a rul enaki ng which
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M. Crews has no authority to undertake. Even
If it is not a rulemaking, it has a certain
aspect  of retroactivity because he is
I nval i dated a nonconform ng that existed for
50 years based on his personal interpretation
of what a delicatessen is and what a
delicatessen i s not.

CHAI RPERSON M LLER:  But it wasn't
the exact sane type of food service business
for 50 years, right?

MR, OSNOS: That is correct but it
was al ways a delicatessen under the occupancy
permt. I contend it was always a
del i cat essen under t he f ood service
regul ati ons because, as |'ve indicated in ny
brief, and certainly M. Crews has the ability
to bring someone fromDCRA to contradi ct ne or
clarify what the situation is.

The way in which DCRA regul ates
food service businesses is sinple. They call
them restaurants which is any food service

facility where a majority of the incone is
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derived from sale of food for on-premses
consunpti on.

A typical restaurant where we go,
sit down at a table, and get table service.
O a business is a delicatessen and a
delicatessen was defined under the forner
Muni ci pal Regul ati ons as any f ood
establishnent that prepares food for off-
prem ses consunpti on.

The other types of food service
| i censes that the district i ssued were grocery
| i censes and a grocery license authorized the
sale of produce and food products but not
prepared food |ike a delicatessen.

The | ast category of food service
establishnent was a food product |icensed
est abl i shnent. A food product |icense
authorized the sale of prepackaged food
products. Those are essenti ally snacks, candy
bars, chips, any wholly prepackaged food.

So to go again in reverse order

you had the food products |icense which woul d

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

238

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

239

cover your sinple wapped prepackaged, | guess
you would alnost nmaybe call them vacuum
wr apped goods, although you could sell, |
t hi nk, wapped sandw ches if they were nade
off prem ses and brought on. You had your
wr apped foods, prepackaged. That's a food
products |icense.

Then you would nove up the scale
to a grocery license which all owed the sal e of
produce and fresh foods. Then if you wanted
to serve prepared food you go a step further
up to a delicatessen which al so authori zed t he
sale of grocery and food service products.
Then i f you had a sit-down di ni ng
establishnent, you would get a restaurant
| i cense.

Those are the four |icenses that
have been in effect in the District for the
past 25 years at |east because that is how
long | have been practicing law in the
District. Food products, grocery,

del i cat essen, restaurant.
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All carry outs in the D strict,
and by carry out | nean a place that serves
prepared food whi ch does not have seating, any
pl ace that serves prepared food but does not
have seating is a carry out. There is no
| icense and there never has been a license
I ssued by the food service regulators for
carry outs.

Those establishnents, what we
think of a carry out where you go in and get
an order and take your food out, those have
been delicatessens for as long as | know, 25
years at | east.

VWat M. Crews is doing now is he
I's saying, "Carry outs cannot be considered
del i catessens unless | say they are." He's
got a definition that he applies. It's kind
of vague. We know that Blinpies and Subways
are delicatessens. W now know that Chinese
carry outs are not delicatessens. Wiy thisis
so we do not know.

MR HOOD: Madam Chair, can | ask
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a question?

CHAI RPERSON M LLER:  Sure.

MR, HOCD: You nentioned -- |
t hi nk you' ve taken it fromyour submttal from
March 23rd. You nentioned a definition of
delicatessen. You got it from| guess Title
237

MR. OSNCS: Yes, sir.

MR HOOD: Help ne because | deal
wth titles of US. code all the tine. What
Is Title 23. Help ne.

VR. OSNGS: Food service
est abl i shnent s.

MR HOOD: Ckay. That's good.
| ' ve got another question. Hold tight for ne
because | want to make sure | followwhere |I'm
goi ng here.

Madam Chair, through you if |
could, I wll ask the Ofice of the Attorney
General, maybe M. Bushman, for the zoning
regul ati ons. It tal ks about what is not a

restaurant and fast foods. When it does not
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specifically spell out what a definition of a
delicatessen is, are we allowed to go to
another title to deal with that? Were do we
go?

M5. BUSHVAN: Are you asking ne?

MR, HOOD: Ms. Bushman or whoever
wants to help wth that.

MS.  BUSHVAN: Certainly the QAG
can also chinme in but it's nmy understandi ng
that where there is no definition of a
particular termof art that we go to Webster's
Dictionary for that throughout the 11 DCVR

MR HOOD: Thank you. That is
very hel pful.

Madam Chair, |'m not sure -- did
you want to comment, Ms. Monroe?

M5.  MONRCE: | don't have any
further cooment. Can | ask a question on this
topi c? | just want to clarify. You are
tal ki ng about the four definitions. You kept
saying used to be that way. Is it still? At

rel evant tinmes of this appeal was it that way?
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| just want to knowif we are dealing with the
right time frane.

MR OSNCS: It is still that way
but | nust explain further.

M5. MONRCE: | don't want to drag
you guys where you don't want to be. The only
thing | would say is yes, you are supposed to
go to Wbster's but | would certainly be
informed by other titles but you have no
jurisdiction over any title other than Title
11 is the only thing you can interpret?

MR HOOD: That's going to lead to
ny question when we get to M. Crews so |'l1|
hold off. Thank you, Madam Chair.

CHAl RPERSON M LLER: I just want
tochimeinalittle bit, too. The provisions
I n ARCO that we have jurisdiction over in 11
DCMR and we certainly have in Chapter 199.1
definition of restaurant, and it may not be
explicitly defined within our definition but
| think that we have to recognize these

regul ations and see how to deal wth that
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Wi thin these regulations and see how the
Zoni ng Adm ni strator shoul d enforce our zoni ng
regul ati ons.

| think we wll hear from M.
Crews to the extend that other regulations
cone into play. | don't know. W have to
wei gh what inpact they should have. They may
have an i npact with what has been the practice
for many years or all sorts of issues.

MR OSNCS: | want to meke this
poi nt . Qoviously the definitions that |I'm
referring to in former 23 DCVR are not
contained wthin the zoning ordinance.
However, since the word delicatessen is not
defined in the zoning ordinance, | do think
that this Board has the authority and t he duty
to look at l|ongstanding interpretations by
other District agencies, particularly in this
case where the agency is directly in charge of
t he day-t o- day operation of t hese
est abl i shnent s.

['"'m not sayi ng t hat DCVR
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definition if dispositive but I'msayingit's

I nportant to | ook at it because it's inportant

to |look at | ongstanding adm nistrative
precedent in the District. | don't think the
Board - -

CHAI RPERSON M LLER: | under st and

what you're saying.

MR, OSNOS: Don't look at this in
a vacuum

CHAI RPERSON M LLER:  What |'mal so
trying to say is that just because it's not
defined in our reqgulations doesn't nean that
we don't | ook at | ongstanding practices as to
how a deli has been interpreted if it has been
In the context of our own regul ati ons.

MR OSNCS: Yes. | don't know
where-- well, | don't see in this Board's
regul ati ons any statenent anywhere as to what
a deli is. The only way that we know under
the zoning code that there is any such thing
as a deli is because there are definitions of

a restaurant and a fast food restaurant.
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The f ast f ood rest aur ant
definition specifically says a fast food
restaurant does not include a delicatessen.
That is the only way that word ever cones into
the zoni ng ordi nance as far as | am aware.
don't knowthat it is nentioned anywhere el se
other than in the fast food definition.

The fast food definition, the
current site is 11 ADC 199. Ri ght after
restaurant is restaurant/fast food. It just
says, "This definition does not include an
establishnent known as a retail grocery, a
conveni ence store and ice cream parlor, a
del i cat essen or ot her busi ness selling food or
beverages as an accessory use or for off-
prem ses preparation and consunpti on.

The reason for that is because
fast food restaurants -- well, as |'msure the
Board knows, they are permtted in a C2-A
zone only by special exception. So many of
the comrercial corridors in the District are

in C2-A zones.
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| should bring that up. | f you
want to tal k about this Board's precedent, if
t he Board decides that a Chinese carry out is
not a del i cat essen under the zoni ng ordi nance,
then there will be many, many, many carry outs
t hroughout C2-A zones that have been
I nstantly render ed ei t her i1l egal or
nonconformng in sone way.

| think the Zoning Adm nistrator's
practice has always been to licensed carry
outs or to issue occupancy permts for carry
outs under the nane delicatessen. | don't --

CHAI RPERSON M LLER: Let nme just
say this. Just in looking at these
regul ations carry out and fast food are not
the sane in these definitions. According to
what |'mreading here, and |'ve |ooked at it
before, if a restaurant has a certain anount
of carry out, it's not a fast food. They are
not i nterchangeabl e.

MR, OSNOS: No, but --

CHAI RPERSON M LLER: Just because
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It's a carry out doesn't nean it's fast food.

MR,  OSNCS: | think M. Crews is
al nost at that point because he says a carry
out is a fast food restaurant. He definitely
says a carry out is not a delicatessen unl ess
It serves certain types of food or has a
certain variety of foods that only he knows.

CHAI RPERSON M LLER: At issue is
this Chinese carry out. |Is that correct?

MR, OSNCS: And whet her that --

CHAI RPERSON M LLER: Is it a
del i cat essen.

MR. OSNOS: That sonehow did not
conform to what we would consider to be a
del i catessen. Wwen | say we, | nean you, of
cour se.

CHAl RPERSON M LLER: Wbul d you say
the Chinese carry out was a fast food or not
a fast food?

MR. OSNOS: That's not the issue.
It couldn't be a fast food restaurant because

a fast food -- first of all, it couldn't be
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because you go to the fast food restaurant
definition. A restaurant is considered fast
food restaurant if it has a drive-thru. kay.
Thi s doesn't have a drive-thru.

A restaurant wll be considered a
fast food restaurant if the floor space
al l ocated and used for custoner queuing, for
self-service, for carry out, and on-prem ses
consunption is greater than 10 percent of the
total floor space on any one floor that is
accessible to the public.

Well, the occupancy permts that
we have submtted as exhibits that cover this
space indicate that no seating is allowed so
we are not worried about the seating conponent
here but we are concerned wth the space
al l ocated and used for custonmer queuing. I
don't know how M. Crews knows what space was
used for custoner queui ng.

O course, the reason we don't
know is because he never issued a letter

decision telling us what he had decided. |If
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10 percent of these prem ses -- not prem ses
but 10 percent of the public floor area. W
don't include the behind the counter space.

W don't include the enployee
bat hr oom W don't include storage. W
really don't know. If we had 10 percent of
the public floor space reserved for custoner
gueui ng, then the Chinese carry out would be
a fast food restaurant if (a) at |east 60
percent of the food was prepared or packaged
before the custoner places an order.

I'"'m going to proffer that M.
Gorgone would testify that is not the case.
This was all prepared to order. Mst Chinese
restaurants you call up and order and it's
pr epar ed. You don't go and get your
prew apped Lo Mein or Chicken Szechuan.

The alternative test if 60 percent
of the food itens were not already prepared
before the order is placed is that the
establishnent primarily serves it food and

beverages i n di sposabl e contai ners.
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And -- and provides disposable
tableware. | don't knowif M. Crews has any
evidence that this was the case that this
establishnment was, in fact, a fast food
restaurant. But, as | said, | think that is
what he is trying to do is nmake every carry
out a fast food restaurant unless it neets
what he considers to be his personal test for
a deli. Sandw ches. Has to have sandw ches.

Was it a fast food restaurant?
Well, how do we know? \ere is there any
witten decision anywhere that sunmarizes the
evidence that this was, in fact, a fast food
rest aurant ?

CHAI RPERSON M LLER: s this all
the reason you know that is on this decision
t hat you are appeal i ng, previ ous nonconform ng
use was discontinued for the reason that it
was di scontinued -- that it was denied?

MR. OSNOS: That's ny assunption.
That is ny thinking. | believe based on sone

conversations with M. Bjorge that naybe he
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t hi nks that sone work was done in there to
expand the cooking facilities or the kitchen
facilities that was not done according to
permt. | don't know what that has to do with
t h e Z oni ng I S S U e

Fromwhere | sit, what | have told
you is all 1 know about the District's
decision making in this case.

Now, the reason that I can
characterize what | believe to be M. Crews'
thinking on the matter 1is that | have
submtted rmany ot her occupancy permt
applications for delicatessens in different
zones of the city.

| have talked with them severa
ti mes and based on statenents that he's nade,
| think | have accurately summarized his
t houghts on the matter. | nmay be wong. | do
apol ogize to M. Crews if |I'mwong about his
t hi nki ng.

CHAI RPERSON M LLER: Ckay. I

think you basically covered it. | just want
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to ask you one question. | know you probably
already said it and | just want to see where
you were at, though. Are you saying because
-- there is no definition of delicatessen in
our zoning regulations under restaurant or
what ever.

It refers to delicatessens and
that's it. But there are other |icenses that
DCRA issues that deals with delicatessens.
Did you say that there are definitions there
or just that they have issued |icenses for
this type of place?

MR, OSNCS: There are definitions.
Delicatessen was a defined termin 23 DCVR
|"ve cited 23 and 25. | think it's 25. [|I'm
sorry. | do think it's 25. |'msorry about
that. 25 DCVR 2499.1 does have a definition
of delicatessen. The definition is any
busi ness where food, drink, or refreshnents
are cooked, prepared, and sold for consunpti on
ot her than on the prem ses.

But from t he Zoni ng
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Adm ni strator's perspective, carry outs have
conti nuously been authorized under occupancy
permts whi ch bear t he desi gnati on
del i cat essen.

| rarely see an occupancy perm:t
whi ch says carry out, although | have seen
them Carry out, as far as | know, is also
not a defined term wunder the zoning
regulations so this is sort of an ad hoc
system that has been in place for quite a
whi | e.

Now, | just want to nmake the point
that these definitions from 25 DCVR 2499.1 |
do not think are contained any |longer in the
muni ci pal code and that is because of
sonmet hing called the Stream ining Regul ati on
Act of 2003 which | have discussed at page 5
of ny brief.

Basically now there is a naster
busi ness |i cense or basic business |icense and
t he desi gnati ons, food products, delicatessen,

restaurant, and grocery are now subendor senent
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designations that are printed on the |icense
but the basic license is called a retail food
est abl i shnent i cense. Still t hese
subendorsenents foll ow the categories that |
ment i oned, f ood pr oduct s, grocery,
del i catessen, and restaurant.

CHAl RPERSON M LLER: Thank you.
Do the Board nenbers have any questions right
now?

MR LOUD: One question, Madam
Chai r.

M. Osnos, can you articul ate what
you understood -- and | think you just did it
but | just want to nake it clear. I
understand it -- what you understood the
regul ation to be Septenber '06 at the tine of
M. Crews' denial of the C of O? It is ny
understanding that you don't believe it to
have been either 23 DCMR or 25 DCMR

MR, OSNCS: It's 25. | m sspoke
when | said 23. There was a typographi cal

error inmnmy brief. I'mquite sure that it's
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25 because it follows the ABC regul ations
which | used to look at all the tinme and still
do and that was 25 DCMR So it is 25 DCMR
2499. 1. Now, your question is what was in
ef fect on Septenber '06.

MR. LOUD: At | east your
under standi ng of it.

MR OSNCS: Well, if you go to 25
ADC 9901 there is a new definition and it is
just a food establishnent. It says a food
establishnment is sinply an operation that
rel i nqui shes possession of food directly to a
consurmer .

Such oper ati ons I ncl ude a
restaurant, a grocery store, a convenience
store, a bakery, a delicatessen, a caterer, or
a hotel or a bed and breakfast operation where
food is provided. The former regul ations are
no longer in effect but | think they are
reflective of the long standing practice at
DCRA of cl assi fying carry outs as

del i cat essens.
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And still a <carry out would
receive a retail food establishnment basic
business license wth a subendorsenent
contai ning the designation delicatessen. I
acknow edge that there is sone tensi on bet ween
the zoning ordinance and these other
regul ations. Also the dictionary definition
of the term delicatessen.

MR, GREEN Excuse nme, Madam
Chairman, if I mght interrupt. W have been
here for a long period and it appears that
counsel is testifying. If that's the case,
obvi ously he shoul d be put under oath. Second
of all, wll we be given an opportunity to
Cross exam ne?

CHAIl RPERSON M LLER: I don't
really hear testinmony. | nean, | don't know.
I'"'m hearing a description of the |egal
provi sions at play. You could but I'm not
sure. We didn't really -- | think you should
be able to cross exam ne on evidentiary stuff

such as facts, when certain things happened,
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and i f you question what establishnent was in
place in 2005. All that kind of stuff is
fine. If you want to address the |legal --

MR GREEN: You're right, Madam
Chai rman, in that you brought out the fact of
evidentiary matters and testinonial and so
forth. But in our listening it seens that a
| ot of conversation has been addressed as to
what M. Crews did or said or thought or felt
or so forth. He spoke it with such clarity
and such authority it seens to nme that we
should be given the opportunity to cross
exam ne himon that in light of the fact that
M. Crews is here.

CHAI RPERSON M LLER: That S
correct. You have been very patient and |
think we are really just about to turn to you.
| can leave it up to you as to how would |ike
to address the issues nost efficiently. M.
Crews isright heretotestify exactly to what
he di d and how he t hi nks and whatever. If you

want to spend tinme cross examning the
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appel l ant - -

MR GREEN: | don't want to talk
to the attorney. I want to talk to his
W t ness.

CHAl RPERSON M LLER: But hi s

W tness didn't testify.

MR,  GREEN: | under st and. He
didn't but he is giving testinony. He hasn't
been sworn or any of the niceties associ ated

with an adm ni strative process.

CHAI RPERSON M LLER: That's
correct. | think --
MR GREEN: If he is giving

testi nony, he shoul d be sworn and we shoul d be
gi ven the opportunity of cross exam ning him
If not, then et himput his wtness on, put
his evidence on, and we'll nove on as you
normal |y do, Madam Chair.

MR OSNCS: | do have a very, very
brief direct examnation for M. Gorgone. |t
makes no difference to me whether |'m sworn,

unswor n, cross exam ned, unexam ned. |t makes
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absolutely no difference.

CHAl RPERSON M LLER: Wy don't you
get sworn. What | would say is let's use our
time nost efficiently. W are really trying
to figure out the |l egal question as to what is
a deli, that kind of thing.

MR, GREEN: Counsel can't do it.
M. Crews perhaps can.

CHAl RPERSON M LLER: M. Cews
woul d be -- that's why he's here. | think we
would love to hear from M. Crews. Let ne
just say the procedures are, though, that we
are goingtofinishwth the appellant's case.
| think we are alnost finished. W have |et
you argue for quite a long period of tine.

You have a witness you want to ask questions

of ?
MR, OSNCOS: Very briefly, yes.
CHAI RPERSON M LLER:  Who woul d be
subject to cross examnation. |Is that going

to take very | ong?

MR, OSNCS: No. M. Gorgone has
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been sworn.

CHAl RPERSON M LLER: M. Crews, do
you have sonething to add?

MR CREWG: W weren't here when
the afternoon session started so | have not
personally been sworninyet. | don't knowif
anybody el se needs to be.

MR, GREEN: Neither has counsel.

CHAl RPERSON M LLER: Ckay. Wy
don't -- whoever hasn't been sworn in, get
sworn in.

(Whereupon, the wtnesses were
sworn.)

MR, OSNCS: M. Gorgone, why don't
you cone over and join ne at the m crophone
here. Let nme just ask you a coupl e questi ons.
Are you the owner of the property at 1417 17th
Street, NW?

MR GORGONE: Yes.

MR GREEN: When did you buy the
property?

VR. GREEN: Excuse ne, Madam
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Chairman. |'mnot trying to be the deal er of
t he wheel here but | don't recall the w tness
bei ng sworn. | nean, naybe he has. Has he?

M5. BAILEY: He was sworn earlier.

MR. GREEN: Ah, okay. I'msorry.
Thank you.

MR OSNCS: M. CGorgone, when did
you purchase the property?

MR, GORGONE: | n 1994.

MR OSNCS: | want you to speak
up. Cone on, speak up. In 1994 what kind of
busi ness was there on the ground fl oor?

MR, GORGONE: The sane Chinese
pl ace that has been there all the tine.

MR. OSNOS: What kind of Chinese
pl ace was there in 19947

MR GORGONE: They call it carry
out. | don't know.

MR OSNCS: Were there any seats
in there?

MR, GORGONE: No. No seats. Just

carry out.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

MR OSNCS: Al right. So what
kind of nenu did they have?
MR, GORGONE: They have nenu t hat

was about maybe five or six different things

by order.

MR, OSNCOS: By order?

MR GORGONE:  Yes.

MR, OSNOS: Al right. Since 1994
-- well, let nme ask you this. Didtheir cone

a tinme when the carry out operation stopped?
MR GORGONE: I n January of 2006.
MR. OSNOS: And between 1994 when
you bought the property --
CHAI RPERSON M LLER: l'm sorry.
It was hard to hear. D d you say it stopped
in 20067
MR, GORGONE: Yeah, that's when
t hey got out.

MR, OSNCS: You've got to tal k up,

MR GORGONE: Yeah, that's when
they got out in 2006. | think it was January
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8th he gave ne the keys.
MR OSNOCS: So from 1994 wuntil
January 2006 was there any change in the kind

of business that was operating on the ground

fl oor?
MR. GORGONE: No. Sane busi ness.
MR OSNCS: Thank you. Ch, one
nore question. From 1994 until January of

2006 was the Chinese carry out operated
conti nuous?

MR GORGONE:  Yes.

MR, OSNOS: Thank you.

MR, OSNOS: No further questions.

CHAl RPERSON M LLER: Ckay. Now,
M. Green, do you have any cross exam nation?

MR, GREEN: One nonent, Madam
Chair, please.

CHAl RPERSON M LLER: Ckay. Do
Board nenbers have any questions for the
W tness? GCkay. We'll wait for you.

MR GREEN: M. Gorgone, is that

not right?
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MR GORGONE: Yes, sir.

MR. GREEN: Can you tell nme please
in this area that you have famliarity wth,
how much of the floor space was utilized for
queui ng?

MR, GORGONE: | don't understand
t he word queui ng.

MR, GREEN:. Al right. How much
of the public area was avail abl e for people to
stand in line to get served, if you know?

MR, GORGONE: | could guess. I
didn't neasure but | could guess. You nean
fromthe counter to the door?

MR, GREEN: Yes, sir.

MR GORGONE: Probably would it be
5 by 6 foot roughly.

MR GREEN. Is that all the space
avail able for the people who are standing in
line to get service?

MR, GORGONE: Yes. They can still
order by phone.

VR. GREEN: So there was no ot her
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space available for the public as you
understand it. |Is that right?

MR GORGONE: Up in front there is
| i ke a patio before the entrance of the door.
There is a nice patio there, big space.

MR. GREEN: Ckay. Sir, can you
tell me how were the vegetabl es prepared, the
service?

MR,  GORGONE: There was anot her
cook there. | never was there to see the
actual guy cook but he cooked in a pan. He
boiled with the water.

MR GREEN: Sir, can you tell ne
I f the vegetabl es were cut up before they were

boiled in the pan?

MR GORGONE: | don't know. They
coul d have been. It depends how you buy. If
you buy snall, maybe you don't cut. If you

buy big bunch of it, you cut.
MR. GREEN: Roughly how |l ong, sir,
did it take to prepare these vegetabl es that

you observed?
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MR GORGONE: | have to guess. |
don't know. | actually didn't cook but it
probably woul d have taken five or 10 m nutes.

MR GREEN: Did you ever place an
order with this establishnent, sir, to nake a
pur chase?

MR, GORGONE: No, but | ate the
food soneti nes.

CHAl RPERSON M LLER: ['"m sorry.
Coul d you repeat your answer?

MR GORGONE: | said | never
ordered by phone but when | was there one tine
he offered nme food and | taste it.

CHAI RPERSON M LLER:  Ckay. Thank
you.

MR, CGREEN: How much of these
veget abl es were preprepared before they were
actually stir fried and served to the
custoner, if you know?

MR GORGONE: | don't know, sir.
As | said, there was another cook. | went

there onceinawlile but I didn't keep track.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

268

MR GREEN: One nonent.

CHAI RPERSON M LLER: What ' s
happeni ng here, M. G een?

MR GREEN: I['m trying to mnake
sure | get enough copies for the panel.

CHAl RPERSON M LLER  What are you
passi ng out?

MR, GREEN: |'mgoing to ask that
this be marked as an exhibit.

CHAI RPERSON M LLER: You m ght
need to go on mcrophone. | know you have a
really strong voice but | think the court
reporter needs you on mcrophone.

MR GREEN: M. (Gorgone, are you
famliar with a May 11, 2004 letter sent to
then Chairman Giffis of the Board of Zoning
Adj ust nent ?

MR GORGONE: Yes.

MR GREEN: Is it not a fact, sir,
that the content of this letter was to request
that the Board dismss the application for a

vari ance?
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MR GORGONE: | don't know. M.
St ephen never told ne about that. | knowt hat
he did, | think, but it was with the tenant.

MR GREEN: Now, on this letter,
May 11, 2004, | direct your attention to the
| ower left-hand quadrant of it, or in the
corner, if youwll. |Is that your nane, sir?

MR GORGONE: Sal vat ore Gor gone,
yes.

MR. GREEN:  Un- huh.

MR GORGONE: But | didn't hire
that lawer. He was not ny | awer.

MR GREEN: He was not your
| awyer ?

MR GORGONE: He was hired from
t he tenant but he contacted ne.

MR GREEN: But he sent you this
letter. |Is that not right, sir?

MR, GORGONE: W send ne this
letter?

MR GREEN. M. Cell.

VR, GORGONE: | don't recall but
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It's possible that he did.

MR, GREEN: | didn't wunderstand
you, Sir.

MR, GORGONE: | don't renenber but
obvi ously he did.

MR, GREEN: Al right.

MR, GORGONE: | know that he did
submt sonething to the Board.

MR. GREEN: But it was notice that
the person he did represent was w thdraw ng
their application or dismssing a notion
before the Board of Zoning Adjustnent, sir.
s that not right?

MR. GORGONE: \Whatever the letter
say but | didn't do it personally.

MR. GREEN: | understand that but
you were given notice, sir, t hat an
I ndi vi dual , your tenant, through his | awer,
was W t hdrawi ng his noti on before the Board of
Zoning Adjustnent. is that not right?

MR GORGONE: No.

MR, GREEN: Al right. Al right.
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But that is your nane on the bottonf

MR GORGONE: Yes.

MR, GREEN: Ckay. Just one nore
guestion, sir. This M. Zhang referred to in
the letter, is it not a fact that he was a
tenant in your building?

MR, GORGONE: Yes, sir.

MR, GREEN: And your building is
| ocated at 1417 17th Street, N W?

MR, GORGONE: Yes, sir.

MR, GREEN. Thank you.

| don't have any other questions.
Thank you, ma'am

CHAI RPERSON M LLER:  Thank you.

Does the ANC have any questions?

MR BJORCGE: Yes. Thank vyou,
Madam Chai r.

Referring to the Zoning exhibit
just entered, | actually was present at that
hearing. To M. Gorgone, are you sure that
M. Gell did not represent youinthis mtter?

MR GORGONE: No. | was with him
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yes, but he didn't represent ne. He wasn't
paid fromne. The tenant did.

MR BJORCE: Dd M. Cell speak
with you at that hearing about representing
you so that you woul d be able to obtain status
at that hearing?

MR GORGONE: No, he represented
t he tenant.

MR BJORGE: And were you co-party
to the case wth the tenant?

MR. GORGONE: |'mthe owner of the
busi ness.

MR BJORGE: SO you were co-party

to the case with the tenant sharing the sane

| awyer ?

MR GORGONE: yes.

MR, BJORGE: Thank you.

CHAI RPERSON M LLER: | don't think
this is very clear. I'msorry. |'mnot sure
that he understood because | think | heard

contradi ctory answers. It sounded |like on the

one hand he wasn't involved in the case and
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then, on the other hand, he said he was
represented as a co-party in the case.

VR BJORCE: This is cross
reference tine. | can't really give testinony
at this tine.

CHAI RPERSON M LLER:  Ckay. Fine.
| do want to clarify --

MR, OSNOS: Madam Chair, first of
all, I can communicate quite easily with M.
Gorgone and | can explainin plain English his
answers. My concern is that we are
I nvestigating an area which has no rel evance
to the proceedi ngs here today.

CHAI RPERSON M LLER  That's fi ne.
Ckay. Let's not spend too nuch tinme with it.

We have in the public record whether or not he

was a party. It's in our record. This was
before the BZA. W could look it up. | just
was concerned because | wasn't sure he

under st ood t he question.
MR GORGONE: Sorry. My English

Is not that good. |I'msorry for that.
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CHAI RPERSON M LLER  Ckay. If he
doesn't want to clarify now, let's just |eave
It and the record can be suppl enented by j ust
checking the public record. ay. Any other
questi ons?

MR BJORCE: M. Gorgone, as you
know, | own the property next to you and they
are nearly identical in construction. Can you
tell to the Board what the aggregate square
footage of the basenment unit is, please?

MR GORGONE: | think 720 square
feet.

MR BJORGE: According to your
estimate, or your direct know edge, it's 720
square feet. Are you pretty confident? |
nmean, have you ever neasured it?

MR GORGONE: | know when | pay
the tax that's what the square foot is.

MR BJORGE: So your estimate of
t he basenent square footage is based on the
tax records?

MR, GORGONE: Yes.
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MR,  BJORCGE: kay. Wuld it
surprise you if | were to say that your
basenent interior wall to wall is 13.5 feet

wi de and 42 feet long? Wuld that surprise
you? It could |lower your tax bill.

MR GORGONE: Did you neasure?

MR, BJORGE: |'"ve neasured m ne
and they are al nost identical.

MR, GORGONE: | never neasured.

MR BJORCE: Ckay. Al right.
You have no position on whether that woul d be
sur pri sing. M. Gorgone, how far back from
the front door would you say the counter of
the previous Chef's Express was? How many
paces? When you wal k in the door pass the two
stools for seating how many paces back woul d
t hat have been?

MR GORGONE: Excuse ne, M.
Chair. | don't understand. | want to know i f
he's a | awer or who is he?

CHAI RPERSON M LLER:  He

represents --
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MR. GORGONE: Wy S he
I nterrogating ne?

CHAI RPERSON M LLER: He is a party
and he has the right to participate as a
party. I'ma little bit concerned with this
| i ne of questioning and | understand that M.
Green went the same way but cross exam nation
I s usual Iy about what they testify onintheir
case and he didn't testify as to know edge
about any of these issues.

MR, BJORCE: He testified as to
the aggregate square footage available for
public service and queui ng.

CHAl RPERSON M LLER: He did in
response to M. Geen's question.

MR BJORGE: Onh, so | can't follow
up on that?

CHAI RPERSON M LLER: | nean, |'l|
let M. Green ask that question, too. | feel
i ke we are getting way off track here. Maybe
you have a point but he is having trouble

answering these questions, | think, in part
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because they are not the basis of his
testinony so he has to reach for know edge.

It is already 4:30. If thereis a
conpelling reason to ask a question, you can
do it but that's ny concern. You may have an
argunent to make wth respect to all of that
I n your case in chief.

MR, BJORGE: Thank you. ['Ill take
your advi ce.

CHAI RPERSON M LLER: Al right.
kay. Thank you. | think we are really ready
to hear DCRA' s case unless ny Board nenbers
have ot her questions.

MR GREEN W're going to --
Madam Chai rman, we woul d prefer if you would
allow us to have the ANC go first before us.
We think there is certain factual information
that can clarify sonme of the confusion before
the Board nuch easier with the ANC s first
presentati on because then DCRA wll react to
the case in chief of the appellant.

W think it would make the natter
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much easier and flow nuch faster. | know t hat
Madam Chai rman and the Board want to hear the
facts first sothat this matter won't drag on.
We think that will happen in this particular
process and we want to facilitate that.

CHAI RPERSON M LLER:  Does the ANC
have a problemw th that?

MR, BJORGE: No, Madam Chair.

CHAI RPERSON M LLER: Okay. | just
want to say that it seens that what M. G een
IS saying is you are in a position to flush
out the factual issues better than they can at
this point and then they'll respond, but I
woul d just ask you when you are addressing the
factual issues and you tie it to the |egal
| ssue which is why the denial that's on appeal
was an error.

MR ETHERLY: Madam Chair, if |
may, | would nost certainly agree with that
desire. This is not to disparage the ANC s
case in any way but | was hopeful that woul d

come nore so from DCRA' s presentation. | am
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per haps i nclined to hear DCRA' s argunent first
before the ANC because |'m worried the ANC
m ght take us too far afield.

Agai n, not speaking disparagingly
over your presentation but |I'mkind of | ooking
for the pay off from M. Geen and DCRA
That's the part of the show that |'ve been
hol di ng ny breath for.

CHAI RPERSON M LLER:  The sane. |
mean, | think we don't have the basic answer
to this question which |I'm sure the ANC
doesn't have which is why did the DCRA deny
the application for the Certificate of
Cccupancy on the basis that the previous
nonconform ng use was discontinued. That is
so basic.

MR GREEN: |  hear what the
Chai rman and the Vice-Chair are asking and we
will conply. | call as ny first witness then
M. Crews who has been previously sworn.

M. Crews, can you tell us for the

record exactly by whom are you enpl oyed?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

MR CREWS: I'"'m the Zoning
Admi nistrator for the District of Colunbia
under the Departnent of Consuner and
Regul atory Affairs.

MR, GREEN: Sir, did there cone a
time when you nade a decision to take a
certain action with respect to 1417 17th
Street, N.W, Washington, D.C ?

MR CREWS: Actually, at least a
couple tines.

MR GREEN: And can you tell wus
the first tinme?

MR CREWG: The first tine was
shortly after | started where | continued the
prosecution of conplaints against a Chinese
carry out at 1417 17th Street, NW, a
prosecution that had been going on since 1999
for the Chinese carry out operating under a
Certificate of Cccupancy for a delicatessen,
had been since 1999 by the Departnent of
Consunmer and Regul atory Affairs.

My predecessors as the Zoning
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Adm ni strators been told by operating the
Chinese carry out wth a delicatessen
Certificate of COccupancy that they were
operating outside the scope of t hat
del i catessen Certificate of Cccupancy.

I n ot her wor ds, t hat t he
del i catessen had a specific nmeaning and, as
defined by operation of the zoning regs, from
the definition in Wbster's Dictionary, and
that ny predecessors had already nmade a
determ nation that there was a di stinction and
use between a delicatessen and a Chi nese carry
out, and that the Chinese carry out could not
fall under the =scope of a delicatessen
Certificate of Qccupancy.

MR GREEN. So you made --

MR, CREWS: Wi t . | guess ny
first action was to revoke the Certificate of
Cccupancy of Chef's Express, the tenant
operating the Chinese carry out. That was ny
first action on this that was not appeal ed by

ei ther the applicant or the property owner to
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t hi s Board.

And the determ nation then becane
t hat based on the fact that the Departnent had
been telling -- | could doalittle chronol ogy
of the Departnent's action if you would Ii ke,
M. Geen.

MR. GREEN: Yes. Please do so.

MR CREWS: | have copies here of
a violation notice dated OCctober 28, 1999.
Location of the violation 1417 -- excuse ne
while | hide the originals so we don't get
themm xed up. Location of the violation 1417
17th Street, N W, business nane Chef's
Expr ess.

At the above location a zoning
I nspection was perfornmed and the inspection
revealed the following violations. The
section code was 11 DCMR Section 3203.1 which
requires a Certificate of GCccupancy. The
corrective action listed was to obtain a
Certificate of Qccupancy for a restaurant.

Then on --
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CHAI RPERSON M LLER  What is this
that you just passed out? Ch, a violation
noti ce? Because what, they didn't have a
Certificate of Qccupancy?

MR CREWS: \What we are trying to
establish is that in -- and as our factua
W tness w il collaborate was that in 1958 when
the zoning regs becane effective there was a
del i catessen there. There was a sandw ch shop
there. Again, renenber this is a residential
district so none of these operations, whether
It be a delicatessen or a carry out, are
matter of right.

The del i cat essen becane a
grandfathered nonconform ng use. Under
Section 2000.5 if that nonconformng use is
di scontinued for nore than three years, then
It goes away as nonconforming uses and
structures are hoped to do under the zoning
regs.

Qur factual witness wll indicate

that there had been a series of sandw ch shops
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and later on we wll explain how !l follow ny
predecessor's determnation in terns of the
difference between delicatessens and carry
outs contrary to the testinony of M. GOsnos
that it's all nme. This occurred in 1999.

Again, | have a second violation
noti ce dated March 7, 2003, zoning i nspecti on,
sanme address, 1417 17th Street, N.W, Chef's
Express, business nane. Wile it is hard to
read, | apologize, you can nake it out.
Again, the sanme section is cited 3203.1
meani ng the requirenment for a Certificate of
Cccupancy. The corrective action again in
2003 was nust obtain a Certificate of
Cccupancy for a carry out.

Note your current C of O for a
deli does not allow or does not permt
cooking. That is the definition that we have
used, ny predecessors in this case, and ne
nore generally as testified by M. Gsnos that
based on the ci rcunstances and situations t hat

this Board has even participated in in
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determnation of the differences between
restaurants and fast food restaurants,
specifically the Blinpie case on H Street
decided around the tinme that | becane Zoning
Admi ni strator.

The definition of delicatessen in
the dictionary that | believe sonebody has
provided in the record of prepared foods,
processed neats, relishes, condinents, and
sandw ches is why we have determ ned that
using that definition is appropriate because
t he schene of the zoning regs is that all ow ng
| ess intensive uses in the District and then
bui | di ng up, just the whol e schene of any use
Is that you go from residential to
nei ghbor hood commerci al to large scale
comrercial to industrial.

In a C1 zone a restaurant is
allowed and a restaurant is defined as
primarily for on-prem se consunption. Al |
carry out functions shall be clearly

subordi nate to on-prem se consunpti on.
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The idea in a small nei ghborhood
comrercial district likea CG1is that type of
establishnent creates less inpacts on the
nei ghbor hood t han a fast food restaurant which
Is first allowed as a special exception in a
C 2-A

Then the definition for the fast
food restaurant that i ncludes these exceptions
including a delicatessen or an ice cream
parlor or aretail food store is the idea that
these types of establishnents are exenpted
from the fast food regul ati ons because they
Create | ess | npacts I n t hese smal |
nei ghbor hood commerci al areas than a fast food
restaurant with attended odors, snells, trash
and traffic.

It is very clear to ne that why
there is a distinction in the zoning
regul ati ons between a fast food restaurant and
a delicatessen. That is why we have used the
definitioninthe dictionary that [imts it to

Itens that have already preprepared that you
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are slicing neat, you have prepared sal ads
that doesn't involve a |lot of cooking. That
Is the definition that we've used, again, in
this particular case since 1999.

And why as our factual wtness
wll talk about the switch from sandw ch
maki ng to Chi nese carry out and why then once
that switch occurred why we needed to take
action. Again, it's that distinction that
needs to be under st ood.

So, therefore, we are back to
t hese vi ol ati on notices where we have told the
operators of Chef's Express --

MR ETHERLY: If | could interrupt
for a nonment because | think that was very
hel pful and perhaps you are really kind of
begi nning to nove to the bulls eye here. |Is
the difference between delicatessen and
restaurant the dividing line that the mnute
you introduce sone type of preparatory
equi pnment, stove or oven or simlar type of

acrutranents you are out of delicatessen? |Is
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that the way you're looking at it?

MR, CREW5: |'mlooking at it nore
in terns of the overall inpact of the inpacts
of the facility on the neighborhood, the
external inpacts. It conmes down to the anount
of food bei ng cooked and t he external inpacts.
The preparation of sal ads doesn't have a | ot
of external inpacts in terns of odors and
that. It talks about that in the definition
of delicatessen.

The sane thing with sandw ches.
Now, | have in the interest of full disclosure
when | | ook at the sandw ch shops in the city
and determ ned they are delicatessens because
the definition specifically calls out the
maki ng of sandw ches. They can toast their
bread, Quiznos, Potbellies. Now even Subway
| think has sone toasted or sone warmthings
but they are not doing a | ot of cooking that
has the external effects.

| think i f you have been foll ow ng

t he Zoni ng Comm ssi ons activities that you can
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see where based on this definition and then
based al so on the legitimate -- hopefully not
agai nst our case here because different rules
need to be understood differently but when M.
(Gsnos says that the business |icenses and the
heal th departnent |icenses talk about carry
outs as delicatessen, he's right.

But we are tal king here about the
zoni ng regs and the zoning regs i n ny opi ni on,
and hopefully in the opinion of the Board, are
the foundation for all of those other |icenses
t hat you nust first neet the zoning regul ati on
definitions and, again, based on our system of
governance in the District, our nation's
capital, wth the zoning regs determ ned
solely by the Zoning Conm ssion and not
subject to all of the other processes that
ot her regul ations occur in terns of adoption
by the council and then potential veto by the
Congress that it is -- it should be all of our
positions that the zoning regs are the

foundation and that you nust first neet the
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zoni ng regs.

The zoning regs are by thensel ves
determnant. In this particular case we did
not | ook at other definitions used by other
rul es or other regul ati ons because the zoning
regul ati ons of thenselves say that if it is
not defined in the zoning regul ati ons that we
go to the dictionary.

| believe the dictionary is very
clear and dovetails, as | nentioned, the
I npacts that the zoning was attenpting to
control, the wuse inmpacts so that it 1is
appropriate to use the dictionary definition
of not a lot of cooking, not alot of external
| npacts for the zoning definition of
delicatessen. That is contrary to the other
muni ci pal regulations. Again, | think that we
have to go with ours based on what we have.

MR, ETHERLY: So it would be your
sense then that you were in receipt of
credible factual information a significant

portion of which we wll discuss today, but
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you were in receipt of credible information
t hat denonstrated there was a substantial --
there was a greater anount of activity
underway on sight than what a delicatessen
woul d evi dence.

At this point all | have seen, and
| know |I' mkind of junping into the fl ow here,
but I want to be sure | kind of put a pinin
this. In the submttal of the appellant at
Exhi bit No. 17 about m dway through we are in
recei pt of what was the Ofice of Planning
Report pursuant to BZA Case No. 17075.

It is about mdway through the
subm ttal and, again, |'m]looking at Exhibit
No. 17 which was the nenorandum of the
appellant. |In that Ofice of Planning Report
at page 3 it references what isreferred to as
Attachnment 2 in their submttal so in
Attachnment 2 of the appellant's submttal
which is the Ofice of Planning Report dated
February 24, 2004, in BZA Case No. 17075.

Page 3 of that report refers to
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the Wbster's O9th Collegiate D ctionary
definition of a delicatessen as foll ows, and

| amreading directly fromthe report, "Ready-

t 0- eat food products -- and then in
parent heses -- (as cooked neats and prepared
sal ads. "

Now, it's a fairly short slice of
the definition, no pun intended, but that is
what the Ofice of Planning referredtoinits
report back in 2004. Is that definition
famliar to you or is it one that appears to
track cl osely what DCRA has been relying on in
I nterpreting delicatessen?

MR,  CREWS: Ri ght . If | could
only just point out the difference that the
Ofice of Planning was using Wbster's 9th
Col |l egiate Dictionary that wundoubtedly has
what they've witten. The sentence before
t hat reference to the 9th Collegiate
Dictionary tal ked about the neaning given to
Webster's Unabridged Dictionary. The

unabridged dictionary has a bit nor e
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ext ensi ve. It includes at the end a
parent heti c phrase "as i n naki ng sandw ches."
That is why | pulled that out in terns of
di sti ngui shing t he sandwi ch vendors fromot her
food establishnments that are nost |ikely fast
food restaurants.

MR, ETHERLY: So as you | ook at --

"Il use another term of art that | invoked
| ast weekend in a case. The |awers are
famliar wth it. It's totality of the

circunstances. Essentially the conparison or
the baseline for you is what is involved in
preparing a sandw ch. The further you veer
fromthe preparation of a sandw ch notif, the
further away you are getting fromdelicatessen
and getting into other operations that the
zoning regs attenpt to get at in different
nore extensive ways.

MR CREWS: Ri ght . In terns of
mnimzing those external inpacts in these
smal | nei ghbor hood commerci al areas.

MR ETHERLY: | see. Ckay.
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MR. CREWS: Cooki ng odors,
addi tional trash, and traffic.

MR ETHERLY: Ckay. Excel | ent .
Thank you. | appreciate you allow ng ne that
I nterruption as | can of wal ked through that.
Thank you, Madam Chair. That concl udes ny
guestioning on that portion.

CHAI RPERSON M LLER: Ckay. | want
to get real basic. | would think you should
be able to articulate that a Chinese carry
out, or this particular Chinese carry out, is
not a delicatessen because what? | woul d
certainly think you would start wth our
regul ations which are in 199. s that
correct? Wth our zoning regul ations. Can
you | ead us through that systematically?

MR CREWS: As | just did wth
Board nenber Etherly, why it's not a
del i cat essen because it involves nuch nore
cooki ng than nmaki ng sandw ches or prepared
sal ads and sel ling processed cooked neats.

CHAI RPERSON M LLER: Al right.
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Now, you are saying it is not a delicatessen
because it invol ves nore cooki ng than sandw ch
maki ng or salad assenbly or sonething |ike
t hat .

MR, CREWS: Right.

CHAI RPERSON M LLER:  Ckay.

MR, CREWS: | think when you say
ready-to-eat food products as cooked neat,
they are tal king about, again --

CHAI RPERSON M LLER  Wait. \Were
are you goi ng now?

MR CREWS: This, again, is the
definition of delicatessen in the dictionary.

CHAlI RPERSON M LLER: kay.
Because of the definition in the dictionary.

MR. CREWG: Ri ght, of t he
definition in the dictionary of delicatessen.
Cooked neats, agai n, ready-t o- eat f ood
products neans that they have already been
cooked. For exanple, at the deli counter at
G ant you have a | ot of cooked neat there but

It has already been cooked and it is just
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bei ng sliced and sold or put on sandw ches.

CHAl RPERSON M LLER: Ckay. So

MR CREWS: | think that it could
be that a sandw ch shop in this | ocation could
possi bly an operator of that sandw ch shop
under a delicatessen could have cooked the
turkey at hone and brought it into the
sandwi ch shop. | believe we mght have
testinony of that actually occurring to prior
operators of this space. It really goes back
to what you are looking at in terns of the
external inpacts of why we are neking this
di stinction.

CHAl RPERSON M LLER.  Where do you
find direction to |ook at the external
| npacts?

MR CREWE: | think that is just
enbedded in the nature of why we do zoning is
that we lunp |Iike uses together so that you
have a knowl edge that is why we put -- that is

why we segregate out commercial areas from
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residential areas because thereis -- | would
hope the Board could |Iike notice of the fact
that comercial areas have nore external
I npacts than a residential area on their
nei ghbors. There's nore traffic, there's nore
I n and out.

That is what we are working to do
here is to nmake those distinctions that you

can have, for exanple, dry cleaners in the

smal l er commercial areas. You can have a
smal | er dry cl eaner, an actual pl ant
oper ati ng.

As you get into the nore dense
comrercial areas you can have a l|arger dry
cl eaner. Again, one of the things of dry
cleaning is extra-|lowinpact just as you have
interns of trash and rodents and traffic and
odors as you increase the anount of cooking.

CHAI RPERSON M LLER: Ckay, okay,
okay.

MR, CREWS: Then if you woul d | ook

at the definition in 199 of fast food
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restaurant that, again, M. Osnos detail ed but
seemed to lose his ability to really

articul ate an answer. Wen you go through the

definition in Chapter 100 -- let ne see if |
can turn to it real quick, "A place of
busi ness devoted to -- well, first of all

It's not arestaurant. Let's nmake that clear.
It's not a restaurant because that is a pl ace
of busi ness.

This, again, is in Chapter 1,
Section 199.1, "Restaurant is a place of
busi ness where food, drinks, or refreshnents
are prepared and sold to custoners primarily
for consunption on the prem ses.” | don't
t hi nk we have any indication that is the case
her e.

The last sentence says, In a
restaurant any facilities for carry out shall
be cl early subordinate to the principle use of
provi ding prepared foods for consunption on

the premses.” W can rule out restaurant.

Then we go to f ast f ood
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restaurant. "A place of business devoted to
the preparation and retail sale of ready to
consunme food or beverages for consunption on
or off the premses."” Again, here it is that
they are preparing and selling to custoners
cooked Chi nese food.

CHAI RPERSON M LLER: Do you think
a deli is a fast food restaurant?

MR CREWS: No, because as we get
to it it's in the parenthetic phrase of
Subsection B --

CHAI RPERSON M LLER: It is.

MR, CREWS: -- the definition does

not i nclude --

CHAI RPERSON M LLER: Thi s
definition B, though, | nean, |I'm not sure
that nmeans that a deli is not a fast food
rest aurant. I think we Ilook at these

regul ations and they are difficult to deci pher
but it's nentioned under fast food but then it
seens to say that B may not apply to a deli or

retail grocery store. |'mjust throw ng that
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out .

MR, HOOD: Madam Chair, | don't
understand your point. |I'mtrying to get your
poi nt .

CHAl RPERSON M LLER: Ckay. "1
make another point that | think mght help.
| will ask M. Crews if he knows what this is.
The way these regul ations are witten |ike you
don't know whet her that parenthetical applies
to the whole definition of fast food or
whether it applies to B because in order to
nmeet the requirenents for fast food, you have
to neet the requirenents in that paragraph and
then one of the followng two of A and B.
Then under B they say this doesn't include a
deli. | think the way it's witten | don't
know. | could still fall under fast food.

MR CREWG: Exactly, because |et
me give you ny interpretation of why | think
It applies to the whole definition, because
the parenthetic phrase starts out, "This

definition." It doesn't distinguish between
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just Subsection B but it talks about this
definition which | say the plain neaning of
that woul d be the definition restaurant fast
f ood.

You can obviously disagree with ne
but, then again, that's ny interpretation of
why that parenthetic phrase applies to the
whole definition of fast food and why it
exenpts those particular uses whatever they
m ght be defined as. But that 1is ny
interpretation that when it says "this
definition" it refers to the definition which
Is restaurant fast food.

CHAI RPERSON M LLER: Wi ch is why
the Zoning Conmission is rewiting these
regul ati ons.

MR. CREWS:  Bi ngo.

MR HOOD: | think the Zoning
Admi nistrator is definitely on point. It does
enconpass the whole definition. | think the
Zoni ng Comm ssion | know, and | haven't al ways

been there, I f there was a difference, | think
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you would have saw it. It would have been
hi ghl i ghted and it woul d have been bold. |'m
not defending the Zoning Conm ssion but
because that's not ny role but | think that
the Zoning Comm ssion is exactly right.

CHAI RPERSON M LLER: But we know
t hat t he Zoni ng Comm ssion i s | ooki ng at these
because they will be a lot better whichis the
point here why we even have these appeals
because of sone of theregs. You didn't wite
it in 1958. You didn't wite these.

MR HOOD: Sone of them | may
have.

CHAl RPERSON M LLER: O maybe.
Then they refer to 32 DCR 4374-4375. Do you
know what that is?

MR, CREWS: No, I'm afraid | do
not. |1'mjust assum ng that all of those were
previous iterations of these but | have not
had an opportunity to figure out what that is.
Wait, wait, wait, On, excuse ne. The DCRis

the Register. Excuse ne. That was where --
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excuse ne.

Actual ly the fast food restaurant
was an anendnent to the zoning regul ations, |
think, in 1989 but don't hold nme to that,
pl ease. What this references to Vol une 32 of
the District of Col unbi a Regi ster, pages 4374-
4375 where the anmendnent was published in the
regi ster and, therefore, becane effective.

CHAI RPERSON M LLER: Thank you.
Ckay. | want to pick up on the appellant's
poi nt about definitions in other parts of DCRA
that talk about delicatessens and why we
shoul dn't | ook at those definitions.

MR CREWE: Let nme repeat, |
guess, the fact that it seens to ne that there
I s enough i nformati on within the paraneters of
t he Zoni ng Regul ati ons t hensel ves to det erm ne
t hat .

And that simlar to, | think,
where the O fice of Planning Report was goi ng
I n 2003 or 2004 or whenever they made their

application and withdrew in February ' 04, was
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that if we went to those other definitions
which clearly, quite frankly, alittle bit to
the chagrin of a bureaucrat, that we do have
t hese i nconsi stent appearances of definitions
and use of terns.

That was factored in while the
O fice of Planning and nyself and ny deputy
were involved along with others in drafting
the potential text anmendnents that are before
the Comm ssion and why we couldn't just use
t hose ot her definitions for delicatessen that
t hey use as delicatessen, basically a Chinese
carry out, is because of the inpacts that that
broader wuse would have on neighborhood
commerci al areas.

That is why we didn't | ook at the
other reqgulations because | felt there was
enough here to give us a determ nation and as
ny predecessors have done and we have exhi bits
In terns of other previous predecessors to ne
making it a distinction between the term

del i catessen and carry out.
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That goes to the heart of our
matter here is that in 1958 this was operating
as a sandwi ch shop. Sonetines thereafter it
changed from sandwi ch shop to Chinese carry
out but still operating under a delicatessen.
These certificates of occupancy as owners of
t he busi ness change, they would cone in for a
change of ownership and say there was no
change in use.

As we have nentioned before to
this Board, at the tinme we didn't routinely
| nspect change of ownership certificates of
occupancy. As a matter of fact, the Title 12,
t he construction code, tends to make it fairly
clear that it needs to switch wi thout a change
If it's alegitimte use.

That is why we are now because of
t hese cases, and because of the confusion that
we found that delicatessens have changed
owner shi ps and when they really are carry outs
or, in ny definition, a carry out is a fast

f ood restaurant.
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["mnot sure if |'ve explain this
to the Board or not but that the base of the
Blinpie's case the test for fast food
restaurant in terns of the queuing, this Board
I ndi cated that the custoner queuing for self-
service for carry out and on-prem se
consunption is greater than 10 percent, that
this Board in the Blinpie case said that was
both self-service for carry out, standing in
|l i ne, queuing for self-service for carry out,
and the space for on-prem se consunption,
i.e., the tables and chairs.

| guess it was in Cuck-U where |
made this presentation to the Board in terns
of howthe Blinpie decisionindicated you | unp
those both together and, therefore, that
particul ar t est fits every rest aur ant
practically. |If you include -- again, another
reason why | think the Zoning Conm ssion is
| ooking for a text amendnent.

CHAl RPERSON M LLER: Dd you go

through that exercise with respect to this
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rest aurant ?

MR, CREWS: W didn't need to do
this because | think our factual people that
have been there wll tell you that there was
no other use for -- | nean, that is the only
space, 100 percent of the space allocated in
terms of -- what am | looking for? In terns
of the space available to the public that's
all there was in this --

CHAl RPERSON M LLER: So your
factual people are going to --

MR CREWS: We'Ill say that is all
there was was just a place to stand in line
and order and then wait for your food. | t
neets that as a fast food restaurant. Then it
has to be either one of the two follow ng
characteristics: (a) At least 60 percent of
the food itens are already prepared or
packaged before the custoner places an order.
Again, this is also very difficult.

This is also very difficult to

interpret and enforce in terns of what is
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al ready prepared. | think, again, even in
sonme of the finest restaurants in town that a
| ot of the food is al ready sonewhat prepared
I n one way or another and ready to just be put
together or finally finished and then served.

To nme, again, alnost everything
falls under that. The Section Bis really a
distinction. Even again with this definition
whether it just applies to this is that it is
di sposabl e t abl ewar e or di sposabl e cont ai ners.

Even if you said that that
parent hetic phrase only applied to Subsecti on
B, there is still a reason there to have that
distinction in terns that obviously a
del i catessen, an ice creamparl or, conveni ence
stores, retail groceries are going to be using
di sposabl e contai ners, and yet they don't have
the inpact that a full-fledged fast food
restaurant has on t he nei ghborhood so they are
exenpt ed.

As | have nentioned before, to ne

as you follow through all these things based
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on boththe difficulty in determ ning prepared
food, the ruling in Blinpies where everything
Is greater than 10 percent, that you basically
cone down to paper or plastic, as | like to
say.

Basically if you using disposable
tabl eware and containers, then it's a fast
food restaurant unless it's exenpted by the
delicatessen, ice cream retail, convenience
store, and that sort of thing.

CHAl RPERSON M LLER:  Ckay.

MR, CREWS: Sorry. It seens |ike
"' m goi ng around.

CHAI RPERSON M LLER:  But in O uck-
U we had a | ot of evidence that the DCRA went
out there and i nspected and they saw this and
they sawthat. So far, | don't know, it seens
like all we have is this denial.

MR ETHERLY: | think you hit it
right on the head. This discussion has been
very, very hel pful. Initially the struggle

was how -- | think part of what the
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appellant's argunent is here is that there is
no clarity or protection for a business owner
who is looking to establish this use then
because there is no definition. Perhaps there
IS no insight into what is in the ZA's head
around how you nmake that determ nati on.

Qur conversation has been very
hel pful in illum nating exactly what you went
through. One, there is no definition so, as
the zoning regs say, you go to Wbster's.
You, in fact, did that and you are informng
how you go about doing that, rest assured for
t he appell ant and for counsel.

O course, you are going to cross
exam ne and we'll dig deeper into this so |I'm
taking it as a fait acconpli but |I'mjust kind
of wal king through what |'ve heard thus far
fromthe ZA

Additionally, and it would have
been hel pful to have had this ahead of tine.
|'"'m sure the appellant's counsel is going to
dig right intoit. |'mbeginning to get the
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full picture because you are saying, "By the
way, in 1999 we gave you a heads up. 1In 2003
we gave you a heads up. Then finally, in '05
we gave you notice of intent to deny the
i cense renewal . "

" m beginning to see a little bit
of the factual basis for DCRA's anal ysi s here.
| think the Chair's coment is right on
target. W really didn't have a feel for that
just based on the submttals. Now it is
begi nning to cone toget her again. Counsel for
the appellant is going to junp into this and
probably really try to chew through it.

O course, we will still have sone
f eedback and comment from the ANC and their
W tnesses. | just want to share the Chair's
concern here that the factual Dbasis is
begi nning to energe but we didn't have a sense
of it as | think we were sinply | ooking at the
file.

That's perhaps nore of a coment.

|"mnot goingtoinvite areply fromM. Crews
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on that or DCRA but just kind of a comment.
Thi s has been hel pful but it took sone work to
get here. That's okay. That's what the point
of the proceeding is. Thank you, Madam Chair.

CHAl RPERSON M LLER: But | don't
think we are really there yet unless there's
evi dence comng in. W tal ked about the type
of evidence that you would |ook at but for
this particular restaurant, | nean, you didn't
put on a factual w tness yet.

MR CREWS: Ri ght. That was in
order to accomodate you all for us to go
first.

CHAI RPERSON M LLER: Ri ght.
That's fine.

MR, CREWS: Ckay. All right. W
still have some additional exhibits to enter.

CHAI RPERSON M LLER:  Ckay.

MR, CREWG: In terns of the next
one --

CHAl RPERSON M LLER: Can we just

finish with this first?
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MR CREWS: Oh, I'msorry.

CHAI RPERSON M LLER: | think |
have two nore questions. One is, first of
all, maybe | ater can you suppl enent the record

Wi th a better copy of this notice of violation
because | can't really read it.

MR, CREWS:  (Ckay.

CHAl RPERSON M LLER: My question
Is | think you gave this property a notice of
violation with respect to the business that
was there in 1999. What happened in 1999
t hrough 2005? They are still operating the
same kind of business for -- you weren't
there. How do we know they didn't correct the
situation? What was goi ng on?

MR CREWS: Again, that wll be
our factual w tness.

CHAI RPERSON M LLER:  That w Il be
your factual wtness. GCkay. That | would be
Interested in hearing. Then ny |ast coment
Is in BZA Case No. 17075 in the Ofice of

Pl anni ng Report, which was attached to the
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appellant's filing No. 17, OP says that the
exi sting 700 square f oot space has
accommpdated various kinds of retail food
operations prior to 1958. No changes to the

use have been recorded since 1958. That was

I n 2004.

MR. CREWE: | would respectfully
disagree with that and | think our factua
witness wll indicate that there was a change

froma sandwi ch shop to a Chinese carry out.

CHAl RPERSON M LLER: And when?

MR. CREWS: Previous to --

CHAI RPERSON M LLER: The date of
this report is February 24, 2004.

MR CREWG: Right, but | don't
think it's specific enough in terns of -- it
just says that the O fice of Planning cannot
establish the present use of the property as
different from previous operations. That
doesn't tell nme that they consider the
I nportance of the distinction between a

deli catessen and a Chi nese carry out.
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CHAl RPERSON M LLER: They are both
nonconform ng uses. Right?

MR CREWS: Right, but they are
not -- ny interpretation is that the
delicatessen is allowed in -- if it's not a
fast food restaurant it nust be closer to a
restaurant and, therefore, isallowedinaC1
zone where a fast food restaurant is not
allowed as a matter of right until a C2-B and
there only if it neets certain separation
requi renents from a residential district.

Under the Chapter 20 and changi ng
of one nonconform ng use to another you can
only change to a use that is also allowed in
that first zone that the current use is
al | owned.

CHAI RPERSON M LLER:  Thank you.

MR, LOUD: Madam Chair, |'ve got a
question for M. Crews. (Good afternoon.

MR, CREWS: Hello. Welcone.

MR LOUD: Thank you for

Il 1um nating a very conpl ex set of
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I nterl ocking factors here. Let nme tell you
what | hear and then you give ne sone feedback
onit and then |I'll share an observation. It
sounds i ke what |'mhearing is that you could
have a chain that operates in the city that
could qualify to operate a deli/carry out in
one section of town because the underlying
zoning would permt it matter of right.

That sanme chain would then try to
open up an identical satellite operation in
anot her part of town and they could not do it
as a deli because it would be a zoning hurdle
to go through.

MR CREWS: It would just be the
opposite. They could not do it as a carry out
but the deli m ght be all owed because the deli
is allowed in the nore restrictive districts
than the carry out which is synonynous in ny
argunent as a fast food restaurant.

MR, LOUD: | stand corrected but
t he same outcone.

MR CREWS: Exactly. You coul d
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have an auto repair garage in sone districts
but not in others.

MR, LOUD: |'ve heard about that
case. Gkay. (Qoservation and question. In
your experience as a regulator who enforces
regulations, is it common for the city as a
whol e, the regul atory nachi nery as a whole, to
offer such inconsistent definitions for
sonet hi ng as basic as a delicatessen such t hat
sonmeone who 1is trying to operate that
enterprise would not be clear on what a
delicatessen is without resort to conferring
a hierarchy alnost of regulations that have
nothing to do with food operati ons.

MR CREWE: First of all, zoning
Is the foundation of all uses within the
district no matter whether they are regul at ed
or not. | think the zoning stands out as a
primacy in terns of conparative to other
regul ati ons.

As | nmentioned earlier about the

foundation of other business |icenses require

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

317

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

conpliance with zoning, it's not that zoning
requi res conpliance with t he busi ness |i cense.
It's that the business |icense requires
conpliance with zoning. There is definitely
t hat hierarchy contenpl at ed.

The gi st of your questionin terns
of these inconsistencies is | think somewhat
difficult to answer in a neaningful positive
way in ternms of the history of governance,
District governance in this city, has really
|l et much to be desired and |I'm testinony of
the fact of the desire to inprove that
governance to nmake the inconsistencies -- to
| essen the inconsistencies, to be nore
consistent, to be nore plain | anguage, to be
cl earer.

| nmean, as you -- | nean, this
zoning reg is difficult. | guess I'mtrying
to be alittle bit nore professional and not
resort to sone sort of flippant remark here
but this is a very difficult convoluted

regulation to begin with but it's what we
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have. It is, again, ny belief that it is the
foundation for other regulatory bases in the
city.

| think we've nentioned before the
text anmendnent in front of the Zoning
Commi ssion and that is a direct effort based
on not just nyself and being in this position
but Advi sory Nei ghbor hood Conmm ssi ons
t hroughout the city of the industry, the
eating establishnent i ndustry bei ng concer ned
about this and trying to work towards a better
set of regulations that are clearer, nore
consistent with other regulations but we're
not there yet.

MR LOUD: Thank you. | guess the
final question. Wuld you characterize your
agency's response to this land use as one of
di scovering facts in 1999 roughly that
requi red you to define what a del i catessen was
or would you characterize it as your agency
clarifying the policy in 1999 for what a

del i cat essen was?
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I n ot her words, what was the drive
in 1999 for the redefinition of delicatessen
or the use of Wbster's Dictionary as the
defining elenent for this regulation? Ws it
a set of facts that you discovered or was
there a policy shift around that tine?

MR CREWS: | would definitely
have to say it was a set of facts but, again,
the record isn't clear of the nature of
District governnent or the status maybe of
District government.

What happened was that there was a
use change from a sandw ch shop to a Chinese
carry out causing nore inpacts on the
nei ghborhood and the Departnent operating
enforcenent wise primarily on a conplaint
basi s i nvestigating conplaints of this change
of use from sandw ch nmeking to Chinese carry
out that caused the Departnent to take a | ook.

There is not nuch of the record
here other than the fact that in 1999 there

was a determnation that this wasn't a
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del i catessen, that they needed a Certificate
of Cccupancy for a restaurant. The sane thing
happened in 2003. | have a neno that | would

like to put into --

MR,  GREEN: One nonent, Madam
Chai r.

CHAl RPERSON M LLER: I just want
to -- is there a definition that you are
relying on in the record? | know you keep

referring to Webster's. Is it cited sonewhere
for us to ook at as to the words that define
del i catessen that you are relying on? 1| think
-- I"msorry but |I'mjust thinking about this
whol e problemw th these words.

How do you have to define every
single word? W're saying why isn't there a
definition for del i cat essen I n our
regul ations? Then |I'mthinking | guess when
they start filling in a category, people think
t hey know what delicatessen is or you could
look it up in the dictionary. Wien |I'm

t hi nking common knowl edge  what S a
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delicatessen, | don't necessarily think of
prepared foods, carry out. | nean, there are
pl enty of restaurants that one can think of as
a delicatessen.

Anyway, ny point is you' ve got to
go to sonething so you went to the dictionary
which is what our regs do say. You can go to
the dictionary. |Is that in the record or can
you put it in the record?

MR, CREWS: We definitely will put
It in the record.

CHAl RPERSON M LLER: So we are
just looking at what you | ooked at because
there are different ver si ons of t he
dictionary. Ckay.

MR, GREEN. Madam Chai rman, my |
make further inquiry? Perhaps it wll help
clarify.

M. Crews, were any internal nenps
that discussed the concept of delicatessen
vis-a-vis the carry outs?

MR. CREWS: Yes. There was a nmeno
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on May 30, 2003, from Yvonne Rockett, Zoning
| nspector, to Denzil Noble, the adm ni strator
at the tine of the Building and Land
Regul ati on Adm ni stration that indicates that
the former Zoning Admi nistrator Robert Kelly
determned that there is a distinction between
del i catessen and carry out.

Therefore, t he use of t he
property, and this in regard, excuse ne, to
Chef's Express, although it has a mstake in
the address of 1717 17th instead of 1417.
Again, this is capturing the effort based on
the conmplaint of the change of wuse from
delicatessen to Chinese carry out inthis R5
zone that a predecessor of mne had also
determned that there is a distinction between
del i catessen and carry out.

| think that part of what the
appellant has tried to portray here is that
this was ny change. Wat |'mtrying to say is
that it wasn't. | have followed it and

believe in it but that it wasn't ny change

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

323

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

recently. Again, this goes back to 1999
2003.

Finally, in 2005 | think it's in
appel lant's record of the notice of revocation
for Chef's Express that the reason why i s that
It was operating as a Chinese carry out, not
a delicatessen. | think that is what this
meno is trying to portray is that this has
been ongoing -- especially when it cones to
this property an ongoi ng consi st ent
determnation by the Departnent and by ny
predecessors as Zoni ng Adm ni strator.

CHAI RPERSON M LLER:  And when was
the Certificate of Cccupancy revoked?

MR CREWVG: It was effective
Novenber 17, 2005.

CHAI RPERSON M LLER:  Thank you.

MR CREWE: Just to kind of
finalize, | think, the paper trail here, we
have a letter from Faye Ogunneye who sone of
you mght recall was Chief of the Zoning

Review Branch and, at tines, prior to ny
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appoi nt mrent as Acti ng Zoni ng Adm ni strator, so
we have a July 11, 2003 letter to M. Zhang
where they had attenpted to apply for a
Certificate of OCccupancy as a Chinese food
carry out and were denied. Again, that was
not appeal ed.

Finally, a Notice of Infraction
dat ed August 21, 2003, for 1417 17th Street.
The nature of the infraction, operating a
carry out wwthout a Certificate of QOccupancy.
Again, all of this is to go from the | egal
standpoi nt they had a nonconform ng use as a
del i cat essen. They were maki ng sandw ches.
The factual thing will cone through.

They switched to Chinese carry
out. The big thing is they never showed any
I ntent to not discontinue the delicatessen by
goi ng back. They attenpted to get a C of O
for a carry out and were denied. They started
a process of getting a variance for a carry
out and pulled back on that.

Qoviously the wheels of t he
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Departnment grind slowly, if that is the right
-- but, you know, | think the case lawis well
set that the enforcenent of the zoning
regul ations is very inportant to public good.
That was why | mde a determnation in
Septenber of last year to deny the request,
even if it had been a delicatessen that the
nonconform ng use, which is designed to go
away for di sconti nuati on, had been
di sconti nued because the previous operators
had operated from 1999 t hrough 2005, a peri od
of longer than three years with anple tine of
notice that they were operating outside the
scope.

They manifest no intent to not
abandon that nonconform ng use. That is kind
of in a nutshell why we denied this
appl i cation, t hat t he gr andf at her ed
nonconform ng use had been di sconti nued.

MR. HOOD: WMadam Chair, | want to
ask a question.

CHAI RPERSON M LLER:  Yes.
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MR HOOD: M. Crews, we just were
handed a Notice of Infraction because of
nonconform ng use and operating w thout the
correct Cof O At least, that's what it says
here in the notice. How often is this done
because this is in the amount of $500. |'m
just curious how often do you issue an
I nfraction? From1999 to, | figured, to 2005,
how of ten woul d you say typically should they
have gotten a Notice of Infraction?

MR CREWS: Again, that Kkind of
goes back to prior to ny tinme and not wanting
to be too deneaning, | guess, of the efforts
and unknowi ng of the situation, but | think
this is obviously the best the Departnent
could doin this particul ar case. W struggle
now just with nmaintain the workload. Again,
| don't know what the workload is but --

MR HOOD: The reason |'m asking
this is because of another issue. Peopl e
don't take these things seriously because |

know for a fact, and this is before your tine
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and when | was out there in the civic, which
| still am these infractions don't get paid

so, therefore, why should | worry about maki ng

a change if it's not even being paid. ['"'m
just curious in your tenure. |'mnot sure how
| ong - -

MR, CREWS: Ei ght een nont hs.

MR HOOD: Ei ght een nont hs. How
often would -- in this case have you i ssued an
I nfraction on this? | guess you have. Wen
was this, 2003?

VR. CREWG: I revoked the
Certificate of GOGccupancy shortly after

started. Again, that was not appeal ed.

MR, HOOD: Okay. Al right. [I'm
just curious. | don't know, Madam Chair, if
this is even -- I'"'mjust curious if this, in

fact, was ever even paid.

CHAI RPERSON M LLER: | think it's
a good point. It's good to understand what is
goi ng on. You revoked the Certificate of

Cccupancy but | assune the business is stil
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oper ati ng?

MR, CREWS: Oh, no.

CHAl RPERSON M LLER: It's not
oper ati ng?

MR CREWS: No. It was testified
that they stopped in January of 'O06.

CHAl RPERSON M LLER: Ckay. That
happened that they didn't appeal. Ckay.

MR CREWS: | nean, again, just to
bring up another case, it took 16 years to
shut down Curry Brother and they got -- |
mean, until | showed up with the police, they
were thinking it was the sanme way as
Comm ssi oner Hood is indicating. "So DCRA
gave ne a citation."

MR HOOD: They're not going to
collect it.

MR CREWG: It's just so -- but,
again, you know, | think the case lawis that
the enforcenent of the zoning regulations is
of paranount inportance to the public good.

They are not in play here today. At | east
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they haven't been raised in the appellant's
case, in his primary case, that estoppo and
| at ches are not | ooked at favorably.

It's not to say that they aren't
soneti nes consi dered but they aren't | ooked at
favorably in zoning things because of the
court's recognition of the inportance of
zoning to the public good.

CHAI RPERSON M LLER: | think you
said this and | think we are probably ready to
nove on but fromwhat | understand is that in
your denial here and in the case here you are
saying you didn't have to prove that they
weren't a delicatessen because that was a
nonconform ng use that has been discontinued
and that is your case, that's has been
di scont i nued. Wien was the date, 1999, or
three years when they switched to a use that
was nore adverse?

MR CREWS: It's hard to tell but
this denial was in Septenber of '06 and

everything -- | think everything other than
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the revocation of the actual Certificate of
CQccupancy there was plenty of notice in and
out | think denonstrating a pattern that they
were not going to -- they had no intent to
continue the delicatessen after t hese
war ni ngs.

Certainly by Septenber of '03 they
had not changed. They didn't apply to change
their use, or they didn't change their use.
They applied for Cof Oas a carry out before
Sept enber of 2003 because you have the deni al
| etter dated before that. That, to ne, is
intent to discontinue the use.

MR, LOUD: Very quick question,
M. Crews. Are you aware of any use of the
basenment unit now?

MR CREWS: No.

MR GREEN: Madam Chai r man,
don't have any other questions of this
W t ness. | would at this point nove into
evi dence, all the docunents presented by the

Depart nent.
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CHAI RPERSON M LLER:  Thank you.

M. Mann.

MR MANN: I'msorry. | was just
I ndicating that you need to turn on your
m cr ophone.

CHAI RPERSON M LLER: | was | ust
wondering if there were any questions of any
Board nenbers at this tinme? Ckay. Then |
think it is time for cross exam nation. Does
t he appel |l ant have any cross?

MR OSNCS: M. Cews, if |
understand you correctly, the distinction
between a delicatessen and a carry out is
based on two sources. The first source would
be the Whbster's Dictionary definition that
you have often referred to which indicates
that a delicatessen is a place where ready-to-
eat food products nmay be purchased. The
definition contains the illustration "such as
sandw ches. "

Is that the first source of, |

guess -- how can | put this? The first prong
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on whi ch your determ nation that a business is
or is not a deli rests. s that the first
prong that you | ook at, whether it neets the
Webster's Dictionary definition?

MR CREWS: | use the dictionary
definition as directed by the zoning regs,
yes.

MR OSNCS: That is kind of the
primary enphasis or the primary factor in your
determnation as to what an establishnent is
Is whether or not it neets that Wbster's
Dictionary definition.

MR CREWS:  Yes.

MR OSNCS: Al right. And how
long would you say that the Zoning
Admi nistrator has relied onthis definitionto
det erm ne whet her or not to i ssue an occupancy
permt or whether or not to revoke an
occupancy permt.

MR, GREEN. Madam Chair, |'mgoi ng
to ask that this conmpound question be broken
up.
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MR, OSNOCS: Wiy don't we break it
down and nmeke it sinple. How | ong has the
Zoning Admnistrator used the \Wbster's
Dictionary definition of delicatessen in its
decisions to revoke or issue Certificates of
Cccupancy? |s that question understandable to
you?

MR CREWS: It is. It's just that
I'"'m not aware of a |ot of the actions of ny
predecessors, | guess, so | can't really
answer. | would assune that all the previous
Zoning Adm nistrators have conplied with the
regul ations that call on undefined words to
use Webster's Dictionary.

As we have put in as an Exhibit
May 30, 2003, neno indicating that a forner
Zoni ng Adm ni strator had determ ned that there
was a distinction between delicatessen and
carry out but that is about as close as | get
to having been able to give any pinpoint
response.

MR OSNCS: Were other than this
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property at issue today has this definition
been applied to revoke or issue an occupancy
permt?

VR. CREWS: It's been used
extensively in the issuance of Certificates of
Cccupancy in alnobst every instance where it
applies. Since | have been here |I have been
operating on change of ownershi ps for
delicatessens. W have actually been going
out and seeing if it really does neet the
definition.

If it doesn't neet the definition
on a change of ownership for sonmeone com ng
In, a new purchaser of a business, we have
been giving them a tenporary certificate of
occupancy for one year in order for themto
come before this Board and seek either a
speci al exception or a variance to continue
operating as a fast food restaurant if we
determ ne that instead of actually operating
as a delicatessen they have been operating as

a fast food restaurant.
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MR OSNCS: So for the past 18
nonths you have been inplenmenting this
definition that you find in Wbster's by
sending inspectors out to check each
establ i shnment which applies for a transfer of
ownership and applies for a new delicatessen
occupancy permt.

MR CREWS: Pretty nuch, yes.

MR OSNCS: Do you have any
knowl edge of whether these inspections were
ever conducted by vyour office before your
t enure?

MR, CREWS: | have the evidence
here of these notices of violation and this
menmo in terns of indicating from the
| nspector.

MR, OSNCS: O her than this one
| ocation do you have any know edge that the
Zoni ng Adm ni strator ever conducted the types
of inspections which you started under your
tenure to determ ne whether carry outs did or

did not constitute delicatessens as defi ned by
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Webster's Dictionary?

MR, CREWS: \Wat was the start of
t he question?

MR OSNOCS: QG her than this one
| ocation, 1417 17th Street, N.W do you have
any evidence that any of your predecessors
ever conducted the type of inspection that you
initiated at the beginning of your tenure to
determ ne whether carry outs did or did not
constitute delicatessens under the Wbster's
Dictionary definition on which you now rely?

MR. GREEN: Again, | hate to be
obstreperous, Madam Chairnman, but | woul d ask

t hat counsel sinplify his question. He'll get

a st rai ght answer from the Zoni ng
Adm ni strat or. He doesn't have to give
t esti nony. He can get a straight answer.

Just ask a strai ght question.

MR, OSNCS: | would |like to know
I f anyone had any difficulty understandi ng the
questi on.

CHAI RPERSON M LLER: | didn't have
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difficulty. It was |ong.

M. Cr ews, did you have
difficulty?

MR,  CREWS: | think | understand

the gist of the question. My ponderance is

mainly trying to recall both, again, the
difficulty exactly knowng what all ny
predecessors did but | do know that the
di scussi ons did occur on sever al

establishnents on H Street, NE , before I
becane Zoni ng Adm ni strator.

|"m sure that others occurred but
primarily the HStreet comes to mnd right now
in terns of previous Zoning Adm nistrators
I nspecti ng and det er m ni ng whet her t hi ngs were
del i catessens and/or fast food restaurants.

MR, OSNCS: Wiat specific cases on
H Street are you referring to?

MR CREWS: Bli npies, Taste of
Jamai ca, Cuck-U Chicken, Birdland. |Is that
what it was, Birdland? Il think it was

Bi rdl and.
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MR. OSNCS: So those are the four
that you recall, Blinpies, Taste of Jamaica,
G uck-U, Birdland?

MR, CREWS:  Um hum

MR, OSNOS: And | assune Blinpies
was determ ned to be a delicatessen. |Is that
correct?

MR CREWS: I think it was
determned to be a fast food restaurant.

MR, OSNCS: By whontf?

MR. CREWS: By this Board.

MR,  OSNCS: And the other cases
t hat you nenti oned?

MR, CREWS: O uck-U was determ ned
to be a restaurant. Birdl and had been
determned by ny office to be a restaurant.
The appeal of that decision was wthdrawn
based on Cuck-U  Taste of Jamaica's appeal
was w t hdrawn al so.

MR, OSNOS: You are famliar with
each of these four cases. |Is that correct?

MR, CREWS: Sonewhat, vyes.
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MR, OSNCS: How did these cases
arise? How did they cone before the Board?

MR CREWS: They cane before the
Board on appeals of the issuance of a
Certificate of Qccupancy.

MR, OSNCS: Al'l four cases that
you' ve nentioned were appeals of Certificate
of OGccupancy deni al s?

VR. CREW: O issuance of
Certificates of Cccupancy.

MR OSNOCS: Ri ght. These were
appeals of denials, or are you saying sone
were issued an appeal ?

MR CREWS: They were issued an

appeal. R ght. They were appeal ed by ot her

parties.
MR, OSNCS: Al  of these were
| ssued.
MR, CREWS:  Yes.
MR OSNCS: And all were appeal ed.
MR CREWS:  Yes.
MR, OSNOS: Okay. And were all of
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these initially permtted as delicatessens by
t he Zoni ng Adm nistrator? |n other words, was
a permt issued by the Zoning Adm nistrator
for delicatessen use?

MR CREWS: No, they were issued
as restaurants.

MR OSNCS: So Blinpies, Taste of
Jamai ca, Cuck-U, and Birdland all obtained
restaurant |icenses?

MR CREWS:  Yes.

MR. OSNOS: So what do those cases
have to do wth a delicatessen or the
definition of what is a delicatessen under the
zoni ng ordi nance?

MR, CREWS: Because | think in the
consi deration of what is the appropriate way
of characterizing the actual use is that you
have to look at the totality of the
definitions. That was what was | ooked at. It
just didn't come out as this.

MR OSNOCS: But the totality of

the definition that was being examned in
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t hose cases was the restaurant and fast food
restaurant definition. Correct?

MR, CREWG: Wi ch includes the
exenption for delicatessens.

MR, OSNCS: Al right. But these
were all Certificate of QOccupancy that were
| ssued for restaurant use which were appeal ed
by other parties?

MR GREEN: Madam Chairman, |'m
going to object. Two obj ecti ons. One is
rel evance. Two, the questions have been asked

and answer ed.

CHAI RPERSON M LLER | agree it's
been asked and answered. |s your rel evance
to --

MR, OSNCS: The relevance is

sinply to indicate or denonstrate that there
sinply is no longstanding or established
agency practice of the Zoning Adm nistrator's
Ofice.
CHAl RPERSON M LLER:  You're
saying --
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MR,  OSNCS: Wth respect to the
application of the Wbster's Definition to
delicatessens and carry outs throughout the
city. As far as | can tell, so far, based on
M. Crews' testinony, the application of the
definition to existing carry outs and
del i cat essens began wth his tenure 18 nont hs
ago.

That is the point of ny cross
exam nati on. Now, M. Crews testified that
prior admnistrators had developed sone
reliance on this definition and | asked himin
what cases. He listed these cases. It now
turns out these are restaurant cases, not
del i catessens. Sonehow indirectly through,
guess, intuition the public is supposed to
knowthat really these are about delicatessens
but I will nove on with ny questi oning.

MR, GREEN: Madam Chai rman, | ask
that the | ast cooments be stricken as totally
unhel pful to the Board in its determnation

process. |If he wanted to get into the thought
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pattern of how the Zoning Adm nistrator
arrives at the decision process, the Zoning
Adm ni strator has al ready done that.

He said anong other t hi ngs
Webster's, certain nenos that are related to
this, historicity as it related to this
| ocation. W have gone back to 1958. W' ve
come forward. Thank you.

CHAI RPERSON M LLER: I would say
that we don't strike remarks for the record
but | think that the Board heard M. Crews and
knows what M. Crews testified to and won't be
relying on appellant's counsel to determ ne
what that was.

MR. GREEN. G ve testinony.

CHAI RPERSON M LLER: Ckay. Are
there any other cross exam nati on questions?

MR, OSNOS:  Yes. M. Crews, the
first prong, or the first factor that the
Zoning Adm nistrator utilizes in determ ning
whet her a business is or is not a delicatessen

Is the Whbster's dictionary definition.
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Right? | think you agree to that. Correct?

CHAI RPERSON M LLER: |' msorry but
this was asked and answered. | think it's
getting | ate.

MR OSNCS: Al right. Now, M.
Crews, the second issue that you | ook at, as
| understand it, in conjunctionwth Webster's
definition is how nmuch cooking is actually
done at the prem ses because the anount of
cooki ng done on the prem ses determ nes how
much inpact the use has on the neighboring
communi ty.

MR CREWE: Correct. | think
that's the intent of the regs in determning
what uses can go in what districts fromthe
nost restrictive down is to limt inpacts on
nei ghbors.

MR OSNCS: Ckay. Here's ny
question. Do you have any evidence that any
of your predecessors |ooked at the anount of
cooking or the anount of kitchen equipnent

| ocated within any given prem ses in making a
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determ nation whether or not to issue or
revoke an occupancy permt for delicatessen
use?

MR, CREWS: | don't know what they
di d because the record is relatively skinpy on
their notivation. Al I know is that they
have consistently since 1999 said that this
particular operation as a Chinese carry out
was operating outside the scope of the
Certificate of Qccupancy as a delicatessen.

MR OSNCS: Are you aware of any
other cases in the city where the city has
taken the position that a delicatessen is
operating or was operating outside the
permtted scope of its occupancy permt
because it was operating as a carry out? Are
you aware of any other case other than this
Chi nese restaurant or this Chinese carry out
at 1417 17th Street, N W?

MR. CREWS: None cones to m nd but
I f something does cone to mnd, | would hope

that we m ght be able to if the record is |eft
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open.
CHAI RPERSON M LLER: W can do
t hat .
MR. OSNCS: No nore questions for
M. Crews but | do have a question for the

Board. Unfortunately the garage where | put
my car closes at 7:00 so | ask the Board
whether we are likely to go on toward 7:00.
If so, | would like to nmake sure that | get
| eave to go take care of ny car.

CHAI RPERSON M LLER: | woul d hope
we woul d not go beyond 7:00. | nean, how far
away is your car, within 10 m nutes?

MR, OSNCS: Yeah, but 1've got to
exit the building. | nmean, | want to |eave

here by 20 to 7:00 just to be safe.

CHAl RPERSON M LLER: Let ne see.
W' ve heard fromthe appellant, the appell ee.
How | ong do you think you are going to be?

MR BJIORCGE: Depending on the

nature of the testinony that the Board permts
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| can be fairly brief. If it's developing a
sinple tinme line, | can be very brief. I
don't know what cross would take. If it's

necessary to speak to inpacts of disparate
uses, | could go on to next week.

CHAI RPERSON M LLER: Ckay. I
t hi nk we should be able to finish. | nean, |
think the issues have been framed here as |
see it and then you can object if you see
otherwse. First of all, M. Crews is saying
they made their decision based on the
assessnent that the nonconformng use as a
deli was discontinued in 1999 so certainly by
2006 it had been nore than three years. l's
that correct, M. Crews?

MR CREWS:  Yes.

CHAI RPERSON M LLER: So, | nean,
I f you have facts that show other that would
address that issue as to were they operating
as a deli in 2004 and was he wong that they
were operating as a carry out, for instance.

That woul d be relevant. As far as disparate
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I npacts, | could hear your argunent if you
feel you need to --

MR BJORGE: If it's not directly
germane to the case at hand, | feel no need to
r ehash.

CHAl RPERSON M LLER: | don't think
it is. Do any of the parties believe that it
I s? Board nenbers? kay.

MR, LOUD: Madam Chair, | would
|l ove, and this is just a thought, if there
could be a proffer from the wtness of the
scope of his testinony. |t doesn't sound to
me like there will be a big factual dispute in
this caserelevant to the | egal consi derations
of what is prepared food versus, | guess,
unprepar ed food. Per haps we can offer sone
gui dance to the w tness about the testinony
that would tend to keep it relevant to the
| egal question if | understand the issues.

MR, BJORGE: What | have at hand
are letters from people that have known the

character of the establishnment going all the
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way back actually to the '50s and '60s and
going forward to when it finally closed. I
can really develop a tine line for when what
happened.

MR HOOD: So basically it's in
tune with your ANC report pretty much, your
testi nony?

MR BJIORGE: It is a bit nore
detail ed because | took the trouble to seek
out people who actually grew up in the
nei ghborhood and are now grandparents
t hensel ves.

CHAI RPERSON M LLER:  You have t hat
in witing to submt into the record as wel|.
Correct?

MR, BJORGE: Yes. It's only three
pages.

CHAI RPERSON M LLER:  Oh, it's only
three pages. Gay. Fine. Have you shared
that with the appellant and DCRA?

MR. BJORGE: | have not shared it

w th anyone so far. | could enter it into the
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record and | would be happy that they have
copi es.

CHAI RPERSON M LLER:  Is this your
testinony or is this your evidence? |If it's
your evidence, you mght need to give it to
themnow If it's testinony, we can give it
to them afterwards.

MR BJORCE: Vell, | think it
woul d have to be evidence, yes.

CHAI RPERSON M LLER: Ckay. Can we
make a quick copy of that while we are
discussing it? | think the |onger we spend
di scussing how long we are going to take we
are eating up our tine. Do you think that --
It sounds like we can finish in this period of
time. | think we have fl eshed out nost of the
I ssues and you are going to really be now
addressing the facts that fit those issues.

MR BJORGE: | would be able to
speak firsthand for 1992 forward.

CHAl RPERSON M LLER: Do ot her

parties need to see this right now or do you
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want to show it to themand they can assess?

MR OSNCS: | can see it later.

CHAI RPERSON M LLER:  Then it woul d
save time if we didn't have to Xerox it right
now and just let you address those facts.

MR CGREEN: W can also wait,
Madam Chai r man.

CHAI RPERSON M LLER  Ckay. (Good.
Ckay. Then you can proceed.

MR BIJORGE: Wll, to the goal of
expedi ency, do you just want a short sunmmary
of the events that | have observed in terns of
change of use? |Is that what you're | ooking
for?

CHAI RPERSON M LLER: Ckay. Wat |
would say is, yes, a summary but enough so
that they know what you are putting into the
record so they have an opportunity right now
to cross you on anything that would be
| nportant or address anything there.

MR, BJORGE: O course. | hope

not to leave anything that would be useful
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out .

CHAI RPERSON M LLER: You wll
submt it in the record so it wll all be in
t he record.

MR, BJORGE: | first noved to the
| ocation that | still own and maintain as a
residence and a rental property in 1992 as a
GWstudent. At that tinme there was an exiting
enterprise operating out of the basenent of
the adjoining property to ny north 1417 17th
Street.

As a student | actually frequented
that establishnent fairly often. | would buy
sodas and cigarettes and sandw ches and such
there for ny study sessions. In 1997 |
acquired the building that I had been renting
I n. In the md '90s there were several
changes of owners.

The sandwi ch shop and cold case
and drink case and cigarette dispensing case
all left and there was sone experinentation

w th cooking but none of the infrastructure
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was there and it frankly wasn't all that
successful . In 1998/99 there was a huge
renovation that took pl ace.

The structural evidence of that is
still present today and | have photographs
that | can also enter in to show the fune
hoods and exhaust vents and just a nassive
cooking enterpri se.

When | first noved there the trash
and t he garbage were carried out the front and
the food was carried in the front. By the
time Chef's Express had ranped up fully there
was a really large dunpster in the back.

There were large deliveries of
bagged oni ons and, you know, 50 pound bags of
ri ce and such bei ng brought in. The raw food,
the bulk food was purchased and prepared,
cooked, diced, chopped. | could hear it
through ny walls in that renovation.

| can just say what was there | ast
was a different in degree to nmake a different

in kind. There is absolutely no conparison.
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| f any conparison could possibly be made, it
woul d be alnost as if your nei ghbor was one
day flying a kite and the on the next day they
had purchased a helicopter. Both are flying
I npl enments but really they are not at all
rel at abl e.

The rough dates, '92 it was stil
a sandw ch shop. '95, '96, '97, very snall
scal e cooki ng i ntroduced. '98, '99 full-bl own
commerci al kitchenwith all of the conm serate
| npacts.

CHAI RPERSON M LLER: Just from
your experience the '95/'97 change, that
didn't have a big inpact on you even though

t here was sone cooki ng?

MR BJORGE: Wl l, no. It was
al most |ike they had sort of introduced an
anmendnent to the nenu. It wasn't really a

conpl ete reconceptual i zation of the space. |
mean, it was actually -- | was friends wth
all the business owners and operators.

| even used to do deliveries for
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them back in that day the area east of 16th

Street. There used to be little old |adies
running it. It just wasn't safe for themto
do deliveries so | wuld do it. | did part-

tinme work as a bike nessenger and | had no
problemwth it. No, no.

CHAI RPERSON M LLER:  What ki nd of
business was it in '95 and '97?

MR, BJORGE: Well, there was the
sandw ch. There was the little sort of
portable stove with no ventilation where |
don't even really know what was prepared at
that tinme. There was definitely some chili
oil, though, prepared in that tinme because
they had no ventilation and the custoners
would be driven out the front door by the
burning chilies. It was pretty severe.

CHAl RPERSON M LLER: So now they
have big ventilation?

MR BJORGE: It's absolutely huge.
Absol utely huge. | don't know howto describe

It other than to show you pictures.
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CHAl RPERSON M LLER: You have
pi ctures?

MR BJORCGE: Ch, vyeah. These
ducts are like that big and they go up and
there are huge fans up top that have t he heavy
duty arnor cable leading up to power them
It's an amazing thing and that renovation |
was around for it. It occurred roughly 11:00,
12: 00 at night and just sort of happened.

CHAI RPERSON M LLER: M. Crews
referred to different external effects wth
different types of businesses such as carry
out or whatever. What are the external
effects that you experienced?

MR BJORGE: The worst externa
effect is actually an internal effect. The
buil dings that we are tal king about are all
1885. They are essentially one structure,
although they are legally three separate
structures. You understand and are famliar
with old fashioned rowhouse construction.

They share walls and the walls
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aren't exactly to nodern standards. Rat s
woul d go back and forth. The snells would go
back and forth. The sounds woul d go back and
forth. Al of this would be on the inside of
the buildings and in bedroons. It was
terrible.

| have other letters of forner
tenants that wote about this so | could
submt if necessary to speak to i npacts. Then
there is also a difference in kind engendered
by a difference in degree in the types of
gar bage that a pl ace that sells sandw ches and
cigarettes produces versus a place where they
bring in 50 pound bags of rice and onions and
cook it on the prem ses. One wonders where
the grease goes because there's no grease
barrel s out back.

That garbage would be stored in
the rear in a commercial dunpster and toted
across a three-foot easenent across ny
property, across ny neighbor Ann's property

and into an alley which was strictly
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resi denti al except for a grandfathered
sandwi ch shop.

It becane a comrercial environnent
not only the exterior environnent wth
comrercial, wth notor scooters on the
sidewal k and illegal curb cuts and such, but
the interior environnment and our honmes becane
a commercial environment because of the
snells, the noise, etc., the rats.

CHAI RPERSON M LLER: M. Etherly,
do you have a question?

MR, ETHERLY: Thank you very nuch,
Madam Chair. So as | gather, let's kind of
break this up into what sounds like three
di stinct phases. There is essentially kind of
the 1992 to ' 97 phase, so to speak. Let's say
there is 1992 to 1995. Then there's the
transition period of roughly 1995 to 1997.

It sounds as though from 1998
onward we are in kind of this current phase
essentially. Wat | wuld like to do is --

|"mjust using this as an artificial kind of
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or gani zi ng point.

MR BJORGE: | don't want you to
hold nme to these specific years.

CHAI RPERSON M LLER: Sur e. No
pr obl em

MR BJORCE: It's been over a
decade.

CHAl RPERSON M LLER: No problem
Let's just say for the sake of discussion that
we break it up in that nmanner. That first
phrase. Let's talk about that first phase for
a nonent. \Wen you wal ked into the prem ses
can you describe briefly what you observed?
You indicated, as | picked up, sandw ches,
cigarettes.

There was a col d case of sone type
or dispensing case, if you wll, where you
woul d gat her beverages. In terns of the
sandw ches were the sandw ches prew apped
sandw ches? These were already nmade
sandw ches?

MR BJORGE: Ch, no, no. They
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were made to order. The people who run it
woul d roast, as M. Crews alluded to earlier,
turkey at honme. They would carve it on site.
There was a col d case. There was a gl ass-door
refrigerator. There was a small counter area
for condinents and the |iKke.

MR,  ETHERLY: Ckay. As you
I ndi cated, based on what you observed trash
deliveries were on a small scale that
typically went out the front door. | should
say trash renoval .

MR BJORCE: Al nost everything
went in or out the front door because | can
remenber being rather -- it was striking
seeing garbage com ng out of the basenent
rat her than out the back door so it very much
sticks out in ny mnd.

MR, ETHERLY: Okay. Then in that
transitional period where you began, to use
your  words, you said there was sone
experinentation underway. | just want to be

ki nd of clear as to what was happeni ng i n t hat
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time frame. You began to seelittle tweaks to
how t hi ngs were prepared, the types of goods
that were carried in the space?

MR BJORGE: Yes. Exactly so. It
was not a 100 percent clear and day/ night
transition fromone day to the next. It was
a rather gradual evolution until '98/'99 when
all of the additional infrastructure was put
in and a new nenu was created out of whole
cloth. That was a very dranmatic occurrence.

MR ETHERLY: Ckay. And wth
respect to that final phase where you tal ked
about the introduction of significant or huge
renovati ons, the exhaust vents, the fans, kind
of a massive cooking enterprise was one of the

terns that | picked up, you began to observe

nore what you terned as -- well, what | wote
down. These probably were not your words,
bulk food deliveries essentially. Lar ger

scal e food preparation on site.
MR BJORGE: Yes. | mean, it

becane rather than what | would have thought
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granted the nons and pops changed, it becane
a very professional high-volune restaurant.
| nean, it was clearly being run by very good
busi ness peopl e.

MR, ETHERLY: And in ternms of the
contrast between the food t hat was prepared on
site and avail able for selection by patrons,
what was the difference, that |ast phase
versus essentially the first phase?

MR BIJORGE: Well, the first phase
It really very much was a sandw ch shop. The
| ast phase is aptly represented by a nenu
which I think -- | nmean, this nenu is nice as
anyt hi ng that anyone coul d want anywhere, you
know, front and back.

MR ETHERLY: Ckay. And for
contrast purposes in terns of the volune and
scope of what you could select in that first
phase when it was kind of a smaller scale
operation?

MR BIJORGE: Miuch nore limted. |
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think | could choose between Cools, Canel
Li ghts, and Marl boro Reds and per haps three or
four different types of soda. The turkey
sandwi ch is what we went for because it was
t he best.

MR, ETHERLY: Okay. At the close
that's the nenu that you had at your di sposal ?

MR, BJORGE: Yes.

MR, ETHERLY: Okay. Thank you.

Thank you, Madam Chair.

CHAI RPERSON M LLER: Coul d you eat
at this sandw ch shop or was that also "carry
out" or pickup?

MR BJORGE: Theoretically it has
al ways been no seating but D.C. being D.C
people are always trying to bring things a
little bit. There was a snmall counter perhaps
three feet long with two stools that | suppose
If an inspector was in the building the
wor kers woul d be sitting in those stools but
If no one was around, the patrons could sit

t here.
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There was a little television. The
kind of sort of honey conforts that sonebody
who was in their own business all day m ght
use thenselves but would not begrudge a
visitor in a calm nonent. There was an
attenpt to put in a fully functional outdoor
cafe which had an awning and a tiled front
yard.

That was renoved rather quickly.
| nmean, that is an obviously exterior el enent
and didn't stand very long. Although if you
were to go there today, you would still see
the tile marks on the concrete when it did
exi st.

CHAl RPERSON M LLER: When was
t hat ?

MR BIJORGE: Md '90s. | think it
was one of the sort of interimowners between
t he sandwi ch owning famly and the full-bl own
Chi nese restaurant famly.

CHAI RPERSON M LLER: And why did

that fail ?
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MR BIJORGE: Well, | wasn't on the
ANC at the tinme but | can only inmgine ny
ANC s ire at an illegal public sidewal k cafe.

W are not known as being particularly
friendly towards existing ones all the tine.

CHAI RPERSON M LLER:  Ckay. Thank
you.

Any ot her questions? Before we do
the cross, Ms. Marchand, is she going to be
testifying as well or just you at this point?

MR BJORCE: She could speak to
much the sane history.

Ann, you noved in in '97? '967
She could talk to the tail end of what | have
spoken to. She could also talk to inpacts if
the Board feels that it is necessary.

CHAl RPERSON M LLER: It'"s up to
you.

MR BJIORGE: | feel that | have
summari zed it pretty well.

CHAI RPERSON M LLER:  Ckay.

M5. MARCHAND: | could give just a
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few nore details on the sanme inpacts.

MR BJORGE: Chewed w ri ng. She
had her car chewed through a couple of tines.
We've all had air conditioning wring chewed
through. We've all had rats die in our walls.
Sane t hi ng.

CHAl RPERSON M LLER: Ckay. I
don't know if she got pick up by the court
reporter but -- she did? GOkay. Just for the
record, she did indicate that she would say
simlar things as you are saying and so
doesn't feel aneedtotestify herself at this
poi nt .

MR. BJORGE: | could also enter a
nunber of letters from people who would say
t he sane thing, sone of whomare still around
and living in Dupont. Sone of whomleft a | ong
ti me ago.

CHAI RPERSON M LLER: COkay. W are
going to allow the record to be open for
what ever letters you want to put in.

kay, cross. Does the appell ant
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MR OSNCS: M. Bjorge, you
I ndicated in '98 or '99 a nassive hood was put
in. |Is that correct?

MR. BJORGE: Yeah. There was an
exhaust vent. | don't want to be precise with
di mensi ons but perhaps one by two feet that
ran up the back of the house and up onto the
r oof . This is a picture of the top of it
her e.

MR, OSNCS: | don't need to see a
picture. M questionis this. Are you aware
of whether or not there were two snal | er hoods
inthe prem ses prior tothe tinme of this hood
installation in '98 or '99 that you are
referring to?

MR BJIORCGE: I am not aware,
although I will say that there was a smaller
hood that | found on ny roof when | was doi ng
roof repairs this spring, actually. I wil|
say that the venting and duct work is brand

new. That definitely happened in '98/'99.
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CHAl RPERSON M LLER M. Hood has
a question.

MR HOOD: They alluded to sonme --
"' mnot sure howto put the procedures. They
alluded to sonme pictures. Since he nentioned
iIt, are we going to get copies of those
pi ctures?

CHAl RPERSON M LLER. We are going
to get copies. s that right? VWhat we
deci ded was we weren't going to take up tine
copying them right now because we are under
time pressure unless you need them

MR HOOD: No. | just wanted to
make sure we get them  Thank you.

MR OSNCS: | don't have any
further questions.

CHAl RPERSON M LLER: Does t he DCRA
have any questions?

MR GREEN: Yes, just a couple.
M. Bjorge, you indicated -- I"'msorry if |I'm
m spronounci ng your nane. Please forgive ne.

MR BJIORCGE: That's quite al
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right. [It's Norwegian. It's difficult.
MR, GREEN:. Bjorge?
MR, BJORGE: Bjorge.
MR, GREEN:. Bjorge?
MR BJORGE: Yes.
MR GREEN Al  right. You

I ndi cated you had | etters fromi ndi vi dual s who
can speak to the conditions going back to
1958, | believe, and comng forward. How do
you know t hese peopl e?

MR BJORGE: Wll, living in the
nei ghbor hood since 1992 really you just have
occasion to neet people who are in the
nei ghbor hood. One of the best places is Java
House. It's the | ocal coffee shop. Al nost
anyone cones through there if you sit there
| ong enough. In particular M. Stafford
Darcy-lrwin who grew up in the nei ghborhood
and |ived on Corcoran for sone tinme and rai sed
his famly in the neighborhood. | nmet him

MR. GREEN: So the peopl e that you

-- the letters that you've gotten are from
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fol ks that you net over the years. | s that
not right?

MR BJORGE: That's correct.
Conpl etely i ndependent of this, yeah.

MR, GREEN: And you knew t hem when
you were in your college years and so forth?

MR. BJORGE: Yes, actually.

MR GREEN Al  right. You
i ndicated in your testinony that there was
sone wire chewing on cars. How did this
happen?

MR BIJORGE Wll, the wre
chewing on cars is sonething that rats do.
They seem to be attacked to the insulation.
It taste sweet to them so | hear. I n
particular since |'ve not owned a car and |
was speaki ng of Ann's car, the wire chewing in
my HVAC system happened when according to Ed
Cock Trapping the rats would cone through the
walls from Chef's Express into ny basenent
unit. The HVAC systemwas al ong that wall on

nmy side and the rats, | guess, ate through the
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W ring.

MR. GREEN: Oh. You used the term
HVAC. | don't know if the Board is famliar
wthit. Wat's that?

MR BJORGE: That's the heating
and cooling system My structure was
conpletely renovated in the '80s to what was
t hen nodern code with i ndividually netered and
cooled and heated and all that units, four
units.

MR, GREEN: When did these rats
start the process of eating if you know?

MR BJIORGE: | had been in that
bui |l di ng since 1992 and | had not noticed any
rat problens up until 1999.

MR, GREEN What specifically
happened in '99?

MR BJORCE: The renovation next
door.

MR, GREEN: | see. So, in other
words, the com ng of the rats took place when

t he change or transition, as you have all uded

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

373

to, took place. |Is that not right?

MR BJORGE: Yes, sir. | actually
attribute it to a conbination of damage done
through unpermtted construction and an
I ntensification of the use. That's ny own
personal attribution.

MR, GREEN: Al right. Thank you.
| don't have any other questions, Mdam
Chai r man.

CHAI RPERSON M LLER: Thank you.
Did the rat problem continue or was it just
related to the construction?

MR BJORGE: No, ma'am  The rat
probl em continued unabat ed unti | t he
restaurant closed and | haven't had a rat
probl em si nce.

CHAI RPERSON M LLER: Ckay. | have
a question for M. Crews.

He described what was a sandw ch
shop use. Were does that fall in our
regul ati ons? Do you think that was a

di scontinuation of the deli use or do you
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think that it is less intensive and,
therefore, not a discontinuation at that
poi nt ?

MR, CREWS: Well, | consider the
sandw ch naking as a delicatessen.

CHAIl RPERSON M LLER: As a del i

MR. CREWE: Yeah, because that's
the part where we provide you wth the
unabri dged --

CHAl RPERSON M LLER:  VWhich | don't
have.

MR CREWS: Excuse ne. |'msorry.

CHAl RPERSON M LLER: You don't
have to sit down to be a deli? You don't have
to -- oh, they had two seats? |s that why you
think you could sit down?

MR,  CREWG: You don't need -- |
mean, agai n, whether you eat there or take it
out, it's based on the intensity of the
| npacts, not eating there or taking it out.
The deli could have a I ot of carry out using

the term generically.
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CHAI RPERSON M LLER: That's what
" m wonderi ng.

MR CREWS: It's the intensity of
the use and the type of thing that is
happeni ng. Just because it says a
delicatessen on the C of O doesn't nean that
a Chinese carry out is operating correctly.

That's why |[|'ve said in the
adm ni stration that |1've been trying to do in
order to i npl enent the zoning regs, that's one
of the reasons in ternms of allowng the
sandw ch shops, the Subways or so, is because
they don't have a | ot of cooking and t hey nmake
sandwi ches and the definition has a
parent heti c phrase that specifically refersto
maki ng sandw ches.

CHAI RPERSON M LLER:  Ckay. Thank
you. Are there any other questions by the
Board? GOkay. According to our procedures, we
are at the final step where the appellant can
make a closing statenent and any rebuttal if

you have any.
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MR OSNCS: Yes. First of all,
Madam Chai r, at paragraph 23 on page 6 of the
brief that | submtted to you, there is, |
think, the definition fromWbster's Third New
| nt er nati onal Dictionary that M. Crews
probably relies on. He can certainly | ook at
paragraph 23 of ny brief, Exhibit 17. I
probably should have brought that to the
Board's attention earlier.

CHAl RPERSON M LLER: Ckay. I
mean, that's here for us to reference but |
think it would be good to have in the record
t he exact | anguage t hat t he Zoni ng
Adm nistrator relies on. It would be good to
know i f he agrees with that.

MR. OSNOS: The definitions there
M. Cr ews, I suppose, can supply the
definition that the agency relies on. Wat we
ki nd of cone back tois thereality that until
Bill Crews decided what a delicatessen is, no
one in the city knew W can't apply new

rul es and definitions wi thout a rul emaki ng and
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we can't apply themretroactively.

That is really sonething for the
Board, | think, to determ ne whether M.
Crews' explorations into the neaning of the
wor d del i catessen can be allowed to invalid an
exi sting use that has been there for 50 years.
|  understand there is a difference in
Intensity between what may at one tine have
been primarily or exclusively a sandw ch and
what norphed into a Chinese food carry out.

Nonet hel ess, these operations were
| i censed as delicatessens by the food service
regul ators and these uses were permtted by
t he Zoni ng Admi ni strator under t he
del i cat essen desi gnati on. According to M.
Crews, there may not be an other l|ocation in
the city where a carry out has been deened to
be sonet hing other than a delicatessen.

This literally appears to be the
only circunstance where a delicatessen
occupancy permt has been revoked for

operating as a carry out. This is unique.
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think this is a rul emaking.

Cearly, M. Crews' rul emaking he
has decided that this definitionin the zoning
regul ations i s pretty anbi guous and convol ut ed
and he is taking it upon hinmself rightly or
wongly to straighten it out by adopting the
Webster's Dictionary definition as his
starting point and conducting inspections to
now determ ne whether all and sundry carry
outs in the city are delicatessens or, as he
said, carry outs that are given a grace peri od
to come to the Board and ask for a vari ance or
a speci al exception.

One of the issues here it's not
really latches or estoppel but it is whether
the Zoning Adm nistrator has sort of carved
out sone newterritory here that is not based
on existing precedent or existing decisions.
| think that is exactly what is going on here.

We have, of course, sone other
Issues. | don't think that the intensity of

food preparation al one even under M. Crews'
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adopti on of t he Webster's Di ctionary
definition is the primary determ nant. I
don't think that cooking intensity really
factors into that definition. | nmean, we
don't have any precedent.

Again, there are no decisions.
There's no prior regul atory practice. Nothing
where an individual can cone in and say, "I
know t hat what |'ve got is not a delicatessen
because |'ve got a big hood system" or a
range or a cook top.

You know, | wunderstand the idea
that the intensity of cooking use should be
sonet hi ng that the zoni ng regul ati ons account
for but they don't and they haven't up to
date. | see a fundanental fairness issue here
with taking an establishnment that the city
| icensed as a delicatessen and essentially
making this the first case.

| think M. Crews' testinony is
clear this is the first case where you are

revoking a delicatessen occupancy permt
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because it's a carry out. As | said, | think
that's a rulemaking. [It's not anything that
any | andl ord or any tenant coul d know about in
advance.

There is nowhere to go and | ook to
inthe city's rules or regulations to say, "Am
| wwthin the law or am| not within the | aw?
What is ny establishment? Wat aml|l? |I'ma
carry out but so what? Am | a delicatessen?
Am | okay? AmI| not okay?"

Furthernmore, | don't know that
there i s any evidence that this establishnent,
even if it is a Chinese carry out, | nean,
there is no indication that it's a fast food
rest aur ant . My suggestion is if it's not a
fast food restaurant, it has to be a
del i cat essen.

It can't exist out in space as its
own unique planet. If it is not a fast food
restaurant, then | don't care if it's a
Chi nese carry out or a Mongolian carry out or

an Indian carry out. It has got to be a
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delicatessen if it is not a fast food
rest aur ant . | don't find that there is any
evidence in the record that this establishnment
Is a fast food restaurant as that termis
defined in the zoni ng ordi nance.

We've got, | think, at this tine
t he best avail abl e evi dence that maybe there
was 30 square feet of floor area avail able for
custoner |ineup. There is no evidence how
much of the space was customarily used for
patron queuing. There is no evidence that any
particular part of the floor area was
al l ocated or used for custoner queuing.

Those are the terns in the zoning
ordi nance. Ten percent of the floor area nust
be used and allocated. Allocated and used.
There's no indication that there is any |lines
on the floor or any stautions or rows or areas
that are marked off for custoner queuing or
that there is aline in front of the cashier
or the cash registers.

There's nothing here. There is no
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preci se estinates either as to the anount of
floor area. M. Gorgone indicated that it's
about 720 square feet but that is the gross
fl oor area. Ofice of Planning said 700
square feet. M. Bjorge said it's about 567
square feet.

The issue of ow nmuch is public
space and nonpublic space has not been
addressed and that is a necessary factor in
cal cul ati ng whether the queuing area would
make this a fast food restaurant. | just find
that there is no evidence that this Chinese
carry out is a fast food restaurant.

If it's not, then it has got to be
a delicatessen. W do get to a sort of
conundrum her e about the ordi nance definition
of a fast food restaurant. |t appears to be
directed at restaurants that prepare a whol e
bunch of food in advance and you cone in and
you pick the food up because it has already
been preprepared like a MDonald s or any

other places where you' ve got food and a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

382

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

warmng bin and you just order it and it's
there right away.

This whole denial from M. Crews
and the reworking of the definitions is kind
of standing the fast food issue on its head
and now we are saying that if you nake all the
food according to the custoner order, you are
a fast food restaurant. As M. Crews hinself
put it, it conmes down to plastic and paper and
| can't believe that is what it really cones
down to. Wth that | guess | conclude ny
remar ks.

CHAI RPERSON M LLER:  Thank you. |
have one question for M. Crews again.

I don't think we have this
capacity but |I'm wondering if we do. For
I nst ance, does DCRa have sone type of dat abase
where if you put in deli Certificates of
Cccupancy you woul d pull up all the businesses
t hat have one?

MR CREWG: No, unfortunately we

cannot sort our database by use for the
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Certificate of Qccupancy.

CHAl RPERSON M LLER: Ckay. That
woul d be interesting to see if there were any
Chi nese food carry outs other than this one.

MR, CREWS: It woul d be.

CHAl RPERSON M LLER:  Ckay.

MR CREWS: Well, there are. I
can say that over the 18 nonths |'ve been
here, and | know counsel for the appellant
woul d have to agree because several of them
were his clients, that we have done a | ot of
carry outs where we've done inspections and
realized that they really are fast food
restaurants.

On change of ownerships we have
given them a tenporary certificate, as |
menti oned earlier, in a sense of fairness and
bal ance to cone before you all in an effort as
your process allows to have neighborhood
| npact t hrough the ANC and to be able to pl ace
conditions to mnimze external inpacts but

hopefully not shut down a vast quantity of
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har dwor ki ng f ol k.

CHAl RPERSON M LLER: These were
deli Certificates of Occupancy?

MR, CREWS: Right. They were deli
Certificates of Occupancy. It's really nore
t han 100. It has to be nore than 100 but
we've done in the 18 nonths |'ve been here.
Now, the question you're asking why aren't
they comng in front of us because you're not
getting this del uge.

Well, that would be our next step
Is to remnd these folks that they have a
tenporary Certificate of Occupancy and they
need to put their application in here to
continue on. This case is not a case of --
this case is not in a comercial area but as
a nonconformng wuse <case in terns of
residential use where they changed the use.

| define it as changing the use
from-- | nean, the factual evidence was that
changing the use for a sandwich shop to a

Chi nese carry out froma zoni ng definition was
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a change of use froma delicatessen which was
a grandfathered use to a fast food restaurant.
| believe inny testinony | did go through the
el ements and indicate why | thought this was
a fast food restaurant.

CHAl RPERSON M LLER: Ckay. WMaybe
It's getting late but to ne that seens fairly
rel evant to the appellant's concern that there
weren't any ot her situations that were sim | ar
and that you were picking them out for
enf orcenent here.

MR CREWS: Agai n, our evidence
showed that it was in 1999. | had just noved
to the city and didn't even know about ANCs
|l et alone this journey |'ve been on. Again,
In 2003 we have the neno from ny predecessor
that also indicated a distinction between
del i catessen and carry out.

CHAI RPERSON M LLER: Ckay. I
don't know whether |'m m ssing sonething but
we are going to leave the record open for

certain submssions. It sounded |ike you were
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saying that there were other simlar
situations where the Certificate of Gccupancy
was up because of a change in ownership or
sonet hing |ike that.

You were indicating that they
woul d need changed from a certain type of
restaurant to carry out or whatever as it cane
up. | think I would be interested in seeing
some of that in the record.

Ckay. Maybe we can review at this

point, Ms. Bailey, what the -- I'mso sorry.

MR, ETHERLY: That's okay. | was
quietly chonping at the bit. Just very
qui ckly because | have two very poignant
foll owup questions. | just want to be sure
that | am very clear. | think the exchange

between the Chair and M. Crews kind of hit
upon it. For the appellant are you in receipt
or in possession of any Certificate of
Cccupancy  for anyt hi ng ot her t han a
delicatessen that is nore recent than 19987

MR OSNCS: Ch, vyes. Yes, sir.
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There was, | think -- I"'msorry. Let ne --

MR, ETHERLY: \What | have now --

MR OSNCS: | m sunderstood your
question. More recent |icenses.

MR, ETHERLY: At Exhibit 16 the
nost recent Certificate of QOccupancy appears
to be the June 4, 1998 C of O which is for
del i cat essen, no seats, not sexual |y ori ent ed.

MR, OSNCS: That's for M ng Zhang?

MR ETHERLY: Yes, sir.

MR OSNCS: That is the nost
recent occupancy permt, yes.

MR ETHERLY: GCkay. Ckay. Second
question, and |I'm hesitant to toss it out
t here because this perhaps gets at the crux of
the i ssue, but as we kind of wal k through this
now, what |'m kind of left struggling wth,
and | think M. Crews hit upon it, is we have
what now appears to be a fairly unrebutted
chain of correspondence between DCRA that
I ndi cates there's a concern goi ng back as far

as 1999, | believe, being the earliest one and
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t he nost recent one being the application for
Certificate of QOccupancy which is denoted as
bei ng deni ed and apparently dat ed sonewhere on
or about Septenber 22, '06.

It appears to ne as though there
was sone clear notice that there was an i ssue,
that there were concerns on DCRA's part about
what was happening here and notice that is
consistent wwth the factual presentation that
has been provided by the ANC. | am per haps
| ooki ng to maybe not get into this particul ar
| ssue because, again, | think this is probably
the crux of the case but that is what |I' mkind
of left struggling with now.

MR OSNOS: | think the crux of
the case, the argunents that |'ve put forth
and the argunents that M. Crews as put forth,
| nmean, the question is which of us is right.
If 1I'm right, then these previous notices
don't nmean anyt hi ng.

MR, ETHERLY: They have no effect.

But if you're wong, thenit begs the question
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why take on city hall and | ose.

MR, OSNCS: WAit a mnute.

MR ETHERLY: "' m bei ng sonewhat
kind of rhetorical and facetious wth the
guestion because that is the purpose of why
you're here. You are here to appeal because

you' re taking on city hall

MR, OSNCS: I"'m here to take on
city hall.

MR, ETHERLY: | under st and.

MR OSNCS: | wasn't involved in
it before. | nmean, |'m here now because he

stands to lose a | ot of noney.

MR, ETHERLY: Understood. He has
significant interest at issue here.

MR. OSNCS: A tenant went out of
busi ness. At best -- at best the city's
position is based on a whole history of
regul ation that is convoluted and uncl ear.

MR, ETHERLY: Cotcha.

MR OSNCS: There was never any

notice that any rational person could | ook to

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

390

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

391

and say, "Oh, yes. | understand that by
having lots of Chinese carry out food I'm
definitely not a delicatessen anynore."

MR, ETHERLY: So in your thinking
I's there a point at which a delicatessen stops
becom ng a delicatessen because you hear the
argunent. At a certain point sonmewhere around
1998/98 we began to see nore extensive
oper ati ons underway.

Perhaps to you the rhetorical |aw
school question, hypothetical question which
we all hate as | awers but we get themall the
time, iIs, "Wen do you stop becomng a
del i cat essen and you becone sonet hing el se?"

MR. OSNCS: | have the answer for
you. \Wen the Zoni ng Conm ssion pronul gates
clear regulations to tell people what they can
and can't do.

MR ETHERLY: | see.

MR OSNCS: |"'m being pretty
serious because all carry outs were |licensed

by the city as delicatessens. | haven't heard
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M. Crews give any convincing evidence that
prior to his tenure when an applicant went
I nto apply for a delicatessen occupancy permt
that the city would go out and | ook at how
much cooki ng equi pnent was there to decide if
the use was too intense and whether it was
really a carry out, not a delicatessen.

This is sonething that started

wth M. Crews except for the one notice, the

99 and, | guess, the '"03 notice at this
property. Even though notices aren't very
clear. It just says you are exceedi nhg or you

are operating outside the scope of your
occupancy permt. It doesn't say why.

It doesn't say because you' ve got
t oo nuch cooki ng equi pnment or because you are
a carry out or you are not serving the right
kind of food. The preparation is too intense
and, therefore, the inpact is too severe on
t he surroundi ngs. There's no way t hat anybody
coul d have seen this com ng or known about it.

VMR. ETHERLY: | understand the
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argunent . | absolutely understand the
argunment. | think it's very clear to nme now.
Again, | have said it before during this

proceeding the oral ar gunent has been
extraordinarily hel pful.

| think what |'m beginning to see
fromDCRA here, and granted there is a |l ack of
clarity, if you wll, but if you start with
the fact that there is no definition of
del i catessen and you nove to Webster's as the
Adm ni strator has endeavored to do and has
di scussed in the course of his testinony,
recall that very clearly in Section 101 of the
zoni ng regs under Interpretation and
Application it says the foll ow ng:

"In their I nterpretation and
applicationthe provisions of thistitle shall
be held to be the m ni numrequirenents adopted
for the pronmotion of the public health,
safety, nor al s, conveni ence, or der,
prosperity, and general welfare to (a) provide

adequate light and air." W are not debating

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

393

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

t hat here.

"Prevent undue concentration of
popul ati on and the overcrowding of |and and
provi de distribution of popul ati on, business,
and industry."” So forth and so on. There is
that catch-all portioninthe preanble, if you
will, of the zoning regs that begins to grab
at everything el se.

If there is not some specificity
otherwse in the zoning regs, there is this
preanble which says, "Interpret and apply
these regulations in such a manner as to do
the follow ng."

To an extent I'mhearing a little
bit of the argunment from DCRA that we m ght
not have as clear specificity as we want in
terns of delicatessen but |I'mapplying this in
such a way to be consistent wth Section 101.
And it dictates -- | read from 101.1, by the
way.

As | began to look at what has

been added to the subject property in terns of
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some of the factual elenents that have cone
out that at this point haven't been rebutted,
and that is considerabl e exhaust, venting, and
ot her types of investnents in the property to
create a nore sizable operation and scope of
menu of feri ngs.

That seens to be kind of the heart

of where DCRA is trying to get to, albeit

sonewhat with alittle bit of, | don't want to
say struggle. It wasn't the cleanest
application but as we wal k through it, | think

that is going to be the bar that you're going
to have to hurdle here, that you are going to
have to clear here --

MR, OSNCS: But you also have to
consider the legal issue whether this new
struggle by M. Crews to figure out what the
regul ations nean and inplenent them in a
practi cal manner according to the goals of the
zoni ng code. You've got to decide whether
this new endeavor really is a rul enmaking.
It's going against years and vyears of
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establ i shed practice.

MR. ETHERLY: | think that is a
valid point to raise. ['"'m not going to
I ndi cate perhaps where | amon that but | wll
say that | do think it's a valid question to
talk about because at the outset | did
struggle with and perhaps |'mstill struggling
somewhat with the notion of how does a
busi ness operator have notice, if youwll, or
some indication that this is the direction
t hat DCRA may nove in.

Again, the zoning regs at Section
101 in the absence of other specificity, nore
specific subsections, Section 101 is that
broad sword that at the end of the day the
zoning regs are there to enact and utilize if
necessary.

| appreciate you engaging in that
di al ogue, and | perhaps kind of went far
afield on you in terns of some of the
phi |l osophi cal stuff, but | appreciate it. |

understand the argunent and | appreciate the
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presentation. Thank you, sir.

Thank you, Madam Chair.

MR, LOUD: Madam Chair, really
qui ck questi on.

M. Osnos, based on the record --
| et nme back up. | have a very practical kind
of question for you and your client. What
does your client stand to gain out of this
appeal ? The property has been vacant for over
a year based on what's in the record. The
tenant |eft January of '06. | guess what is
at stake for your client in this matter?

MR OSNCS: First of all, our
tenant applied in February. As reflected in ny
subm ssion, ny brief, | spent nonths and
nont hs and nonths contacting Bill Crews who
promsed ne for nonths and nonths that we
woul d have a formal denial.

He told nme that it was being
circulated to the DCRA counsel's office for
review and | fully expected a detailed

expl anation of the decision that we could
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appeal. W' ve got until Septenber. W didn't
let this thing drag on.

It took until Septenmber 22nd to
even get a deni al from the  Zoning
Adm nistrator. The only reason that cane out
I s because Paul Luna, the tenant, wanted to
get a security deposit back. He went in and
prevail ed upon -- he subm tted a new occupancy
application in Septenber and he got M. Crews
to deny it and then we appealed it.

W woul d have appeal ed this thing
eight, nine, ten nonths before had a denial
been properly issued at the tine. M. Crews
adverted to the fact that he was going to deny
t hi s based upon a di sconti nuance argunent for
nont hs and nont hs and nont hs and nonths. You
don't know how many tines | called himand e-
mai l ed himand tried to get himto act on this
so that we could bring this matter to the
Boar d.

It is not in any way our choice

that this matter has sort of lain wthout
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resolution for over a year. What is to be
gained? |If the Board rules in our favor, ny
client, M. CGorgone, is a former restaurant
owner and operator, he wll go back in and he
will open up a delicatessen. W would hope
that based on the ruling here if it goes in
our favor that the Zoning Adm nistrator this
tinme would not deny his application and we
woul d open and operate a functioning busi ness
down there, or another tenant coul d.

This is his retirenent incone. W
had a | ease of $2,700 a nonth for that space.
That's over $30,000 a year. |It's an anenity
for the nei ghborhood although obviously how
it's operated has a considerable bearing on
whether it's a detrinent or an anenity, but in
general terns a delicatessen would be an
anenity. Specifically what he stands to gain
Is the ability to generate either rental
I ncone or directly engage in business at the
space.

VR. LOUD: You don't have to
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el aborate. | just wanted to get a sense of
whet her this was a noot point or not. Cearly
It's not.

MR OSNCS: In no way is it a noot
poi nt . No, sir. | nmean, obviously if the
property can't be used for that nonconform ng
commercial wuse, it's going to have to be
converted back to residential. That is going
to require a very considerable expense
obvi ousl y. | nmean, it's a nmmjor, nmgjor
undert aki ng.

CHAI RPERSON M LLER: | do just
have one questi on based on what | thought you
sai d.

MR OSNCS: Yes.

CHAI RPERSON M LLER: Maybe you can
clarify. D d you say that all carry outs got
Certificates of Cccupancy as delis?

MR, OSNCS: Yes.

CHAI RPERSON M LLER: Up until
when? Up until now?

MR, OSNOS: Up until -- | mean, up

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

401

until M. Crews decided that sone carry outs
can't get a delicatessen occupancy permt, up
until 18 nont hs ago.

CHAI RPERSON M LLER: Ckay. s
there evidence of that in the record?

MR OSNCS: | mean, | don't have
subpoena authority. | can't get DCRA here but
the Board could request M. Crews.

CHAI RPERSON M LLER: "' m just
wonderi ng what that statenent is based on.

MR.  OSNCS: Twenty-five years of
experience --

CHAl RPERSON M LLER:  Your personal
experi ence?

MR, OSNOS: -- representing snall
busi ness owners. Yes.

CHAI RPERSON M LLER.  Okay. Okay.

MR, OSNCS: Just hundreds and
hundreds of small business food operators.

CHAI RPERSON M LLER:  Ckay. | know
time is running.

M. Hood.
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MR, HOOD: | just have one
question. | want to nake sure you get your
car by 7:00. You nentioned that it took you
so many nonths, | forget what you said, to get
a denial fromM. Cews. Wy was that?

MR OSNCS: | have absolutely no
idea. In the original application --

MR HOCD: Let ne ask you, M.
Crews. | understand that you spend four hours
I n your office and you don't take any calls or
e-mails. You just deal with issues so why is
that an issue?

MR, CREWS: Wl --

MR HOOD: Well, first is that
true that you don't calls during the day for
about four or five hours from any residents
and you deal with just issues?

MR, CREWS: Well, | take calls as
| can but there is a trenendous workl oad. The
| ssue here was the matter of a discussion of
what woul d be the nost appropriate way to deal

wth M. Luna's application.
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It took a long tinme a resol ve but
the response is we thought it best to actually
deny a Certificate of GCccupancy rather than do
sonme sort of notice of discontinuation which
Is what | had proposed in order to give the
property owner a notice sooner.

M. Luna was out of the area for
quite sone tinme during that tinme and we had
m spl aced the original application of his so
when he cane back in, then we did nove fairly
qui ckly.

MR HOOD: Ckay. And you do have
a staff. R ght?

MR, CREWS:  Yes.

MR, HOOD: Thank you.

MR, OSNCS: | should nake clear
l"mnot really trying to personally blanme M.
Crews for anything but the reason that it was
del ayed so long in comng here is because we
couldn't get his office to issue the denial
but | don't nean to personally blanme himor --

MR HOOD: | asked that because |
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do Dbelieve when people deal wth the
Governnment it should be predictable. | wll
tell you that so that was why | asked that
gquestion to find out if you had a staff and if
what ot her people are saying out here in the
city is true because it's a small town. Thank
you.

CHAl RPERSON M LLER: Any ot her
guestions? GCkay. | just think we need to go

over what we said we would | eave the record

open for.
Ms. Bailey, do you want to start
and I'll junp in or do you want ne to start?
MS. BAI LEY: "1l start, Madam
Chair.

CHAl RPERSON M LLER:  Ckay.

M5. BAILEY: DCRA is to provide a
clear copy of the Notice of Violation. DCRA
Is to put into the record the definition of
delicatessen that M. Crews used. The record
was | eft open for Ms. Jennifer Waldman to file

additional witten conmments. This was the
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| ady who applied for party status from the
Ri chnond Condom ni um Associ ati on.

M. Bjorge, ANC Conm ssioner 2B-05
was to file additional witten docunents
I ncl udi ng photographs and letters from the
nei ghbors. DCRA is to file docunentation to
I dentify those establishnents where tenporary
one-year Certificates of GCccupancy were i ssued
to continue to operate as a deli until they
recei ve, |'massum ng, approval fromthe Board
to operate as a carry out.

Madam Chair, |'m not sure if you
want findings of facts and concl usi ons of | aw.
Those are the docunents that | have.

CHAI RPERSON M LLER:  Ckay. Thank
you. | don't have any other docunents.

M. Crews, was it that specific,
delis to another type of restaurant? Ckay.
G eat .

Do other Board nenbers feel they
need proposed fi ndi ngs and concl usi ons of | aw?

| don't think so. | think you have fully
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briefed it. |s there anything else that the
parties feel we mssed that they want to put
into the record or ask us about?

MR OSNCS: At the risk of
prejudicing ny case, |'m going to say no
because |' mkind of petrified |'mnot going to
get ny car out.

CHAI RPERSON M LLER:  Ckay.

MR, OSNCS: |"ve got about 12
mnutes to get over there and it wll take
about 10.

CHAI RPERSON M LLER:  Ckay.

MR OSNCS: | just want to thank
everybody on the panel today for a very
prof essional attitude and the questions. I
appreciate it.

CHAI RPERSON M LLER: Thank you.
You can check wwth the Ofice of Zoning as to
the final remarks here. W are going to be
setting it for decision naking and setting a
ti me when these docunents will be comng into

the record. Those are the only two things
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that | think are left to be done.

MR, OSNCS: Can | call M. Nero
and find out about that? |'Il contact the
O fice of Zoning. Thank you.

CHAI RPERSON M LLER:  Ckay.

MR, OSNOS: Thanks. |'msorry.

CHAl RPERSON M LLER: You can
contact M. My who is right here.

MR OSNOS: Ckay.

CHAI RPERSON M LLER:  Ckay. Thank
you. Good ni ght.

You two are the ones who are
submtting the docunents so when should we
expect then? Wthin the week?

MR BJORGE: Yes, within a week.

CHAl RPERSON M LLER: By next
Tuesday? Ckay. 3:00 or what tine do you like
to receive them M. Bailey?

MS. BAI LEY: Next Tuesday by 3:00
would be fine. The date of next Tuesday is
April 17th.

CHAI RPERSON M LLER: Ckay. And
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then | think we ought to set this for decision
maki ng perhaps at our next public neeting
which is May 1st. Persons and parties don't
need to ge present at our public neeting. The
Board will be deliberating it and not taking
any further evidence.

If you are interested in foll ow ng
it, you can either watch it live on the
website or cone down or find out |ater what
happened. Gkay. Thank you very nuch. Do we
have any ot her busi ness --

MR, BJORGE: Thank you.

CHAI RPERSON M LLER: -- on the
agenda?

M5. BAI LEY: No other business,
Madam Chai r .

CHAl RPERSON M LLER: Ckay. Oh,
yes, M. Geen.

MR,  GREEN: Thank you very much
for your tinme and attention.

CHAl RPERSON M LLER: Thank you.

Okay. Let neeting is adjourned.
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(Wereupon, at 6:48 p.m the

meeti ng was adj our ned.)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




