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P-ROGCGEEDI-NGS
9:58 a.m

CHAI RPERSON M LLER:  Good nor ni ng.
This neeting will cone to order, this hearing.
This is the May 8, 2007 Publ i c Heari ng norni ng
of the Board of Zoning Adjustnment of the
District of Colunbia. My nane is Ruthanne
Mller. | amthe Chair of the BZA and to ny
Il mediate right is M. Curtis Etherly, BZA
Mayoral Appointee, also is M. Jeffries
representing the Zoni ng Conmi ssion, to ny | eft
Is M. Marc Loud, Mayoral Appointee also of
the BZA, to his left is M. John Mann
representing NCPC on the BZA and then M.
Cifford My and Beverly Bailey from the
O fice of Zoning.

Copi es of today's hearing agenda
are available to you and are |ocated to ny
left in the wall bin near the door. Pl ease,
be advised that this proceeding is being
recorded by a Court Reporter and is also

webcast live. Accordingly, we nust ask you to
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refrain fromany di sruptive noises or actions
I n the hearing room

When presenting information to the
Board, please, turn on and speak into the
m crophone, first, stating your name and hone
addr ess. Wen you are finished speaking,
pl ease, turn your m crophone off, so that your
m crophone is no |onger picking up sound or
backgr ound noi se.

Al persons planning to testify
either in favor or in opposition are to fill
out two wtness cards. These cards are
| ocated to ny left on the table near the door
and on the wtness tables. Upon com ng
forward to speak to the Board, please, give
both cards to the reporter sitting to ny
right.

The order of procedure for special
exceptions and variances is: One, statenent
and wtnesses of the applicant. Two,
Governnment reports, including Ofice of

Pl anni ng, Departnent of Public Wrks, DDOT,
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etcetera. Three, report of the Advisory
Nei ghbor hood Conmm ssi on. Four, parties or
persons in support. Five, parties or persons
I n opposition. Six, closing remarks by the
applicant.

Pursuant to Section 3117.4 and
3117.5, the following tine constraints nmay be
mai nt ai ned: The applicant, appell ant, persons
and parties, except an ANC, in support,
I ncl udi ng wi t nesses, 60 m nutes collectively.
Appel | ees, persons and parties, except an ANC,
I n opposition, including wtnesses, 60 m nutes
collectively. Individuals 3 m nutes.

These tinme constraints do not
I ncl ude cross exam nation and/or questions
from the Board. Cross exam nation of
wtnesses is permtted by the applicant or
parties. The ANCw thin which the property is
| ocated is automatically a party in a speci al
exception or variance case.

Not hi ng prohibits the Board from

pl acing reasonable restrictions on cross
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exam nati on, including tinme I|imts and
limtations onthe scope of cross exam nati on.

The record will be closed at the
conclusion of each case, except for any
materi al specifically requested by the Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons nmust submt the
evidence to the Ofice of Zoning. After the
record is closed, no other information wll be
accepted by the Board.

The Sunshine Act requires that the
Public Hearing on each case be held in the
open and before the public. The Board may,
consistent with it's rules of procedure and
the Sunshine Act enter Executive Session
during or after the Public Hearing on a case
for purposes of reviewwng the record or
del i berati ng on the case.

The deci sion of the Board in these
contested cases nust be based exclusively on

the public record. To avoid any appearance to
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the contrary, the Board requests that persons
not engage the Menbers of the Board in
conversati on.

Pl ease, turn off all beepers and
cell phones, at this tine, so as not to
di srupt these proceedi ngs.

The Board will now consider any
prelimnary matters. Prelimnary matters are
those which relate to whether a case will or
shoul d be heard today, such as requests for
post ponenent, continuance or wthdraw or
whet her proper and adequate notice of the
heari ng has been given. If you are not
prepared to go forward with a case today or if
you bel i eve that the Board shoul d not proceed,
now is the tine to raise such a matter.

Does t he staff have any
prelimnary matters?

MS. BAILEY: Madam Chair, Menbers
of the Board, to everyone, good norning.
Staff does not have any prelimnary matters.

CHAl RPERSON M LLER: Thank you.
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Let us proceed then wth the agenda. Wuld
all individuals wishing to testify today,
pl ease, rise to take the oath?

MS. BAI LEY: Wul d you, please
rai se your right hand?

(Whereupon, the wtnesses were
sworn.)

MS. BAILEY: Thank you.

CHAI RPERSON M LLER: Ms. Bail ey,
woul d you call the first case, please?

MS. BAI LEY: The first case is
Application No. 17610 of Leslie Nayman and
Bri an Paxson, pursuant to 11 DCVR 3104.1, for
a special exception to allow a basenent
addition to an existing single-famly row
dwel I'i ng under section 223, not neeting the
| ot occupancy requirenents, that's section
403. The property is Zoned R4 and it's
| ocated at 1404 Constitution Avenue, N E. ,
Square 1055, Lot 43.

CHAl RPERSON M LLER: Thank you.

Wul d the parties, please, cone forward? Good
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norni ng, would you identify yourself for the
record, please?

MR PAXSON: Good norning, I'm
Bri an Paxson.

MS.  NAYMAN: |'"'m Leslie Nayman.
W're the honmeowners at 1404 Constitution
Avenue.

CHAI RPERSON M LLER: Just before
you start, | just wanted to see is anybody
here fromyour ANC? |s anybody here fromthe
ANC on this case? (kay. Thank you. Go
ahead.

MR PAXSON: W' re |ooking to add
a basenent to our house to add living space
for our famly. And we're |ooking for a
speci al exceptioninthis case, because the --
even though we won't be building out on the
property, the house al ready occupi es nore t han
60 percent of the land of the |ot.

CHAl RPERSON M LLER: Ckay. And
your applicationis very full and very to the

point. And |I'm not aware that there is any
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opposition to it, is there, at this point?

M5. NAYMAN: No, | don't believe
there is.

CHAI RPERSON M LLER. Ckay. Do any
Board Menbers have any questions on this?
Ckay. If you are finished, at this point, we
can nove to the Ofice of Planning's report.
Have you seen a copy of the Ofice of
Pl anning's report?

MR, PAXSON: Yes.

M5. NAYMAN: Yes, we have.

CHAl RPERSON M LLER: Ckay. And
that's al so very wel | -docunented. GCkay. Good
nor ni ng.

M5. THOVAS: Good norni ng, Madam
Chair, Menbers of the Board. W have not hi ng
to add, no significant inpact on this project
and we'll stand on the record.

CHAl RPERSON M LLER: Ckay. That
was an excellent report. And do we have any
guestions from Board Menbers? Ckay. Do you

have any questions of the O fice of Planning?
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MR PAXSON: No.

CHAl RPERSON M LLER: Ckay. And
|'"'m going to ask again if there is anybody
here fromthe ANC on this case? | have in ny
records that the ANC voted to support the
application. |Is that correct?

MR, PAXSON: Yes.

CHAl RPERSON M LLER: And do vyou
have that? Ckay. This cane in a little bit
| ate, so | would suggest that we waive our
rules and allowthis to come into the record,
unl ess there is an objection? Ckay. So we
will do that. It's dated April 30, 2007 and
It says that they voted 6-0-0 to support the
application and that Ms. Fow er presented the
plans to the ANC.

Ckay. ["'m not going to go into
the whole thing. In any event, she expl ai ned
that the basenent would neither affect the
| ight or air of neighboring properties. It
won't be visible from the street and the

Comm ssion was satisfied that it net the
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14

requi rements for its special exception.

Ckay. So we'll take that into the
record. Is there anybody here at all in
support or in opposition to this application?
Ckay. Not hearing from anybody, we can turn
to you for any other closing remarks, if you
woul d i ke to nake.

MR PAXSON: Not from us. Thank
you.

CHAI RPERSON M LLER: | think, at
this point, this is a pretty straightforward
case, I'mgoing to nove to grant the special
exception to allow the addition of a basenent
bel ow an existing single-famly row dwelling
under section 223, not neeting the |ot
occupancy requirenents, section 403.2, in the
R-4 District at premses 1404 Constitution
Avenue, N. E.

VICE CHAIR ETHERLY: Second it,
Madam Chai r.

CHAI RPERSON M LLER: Thank you.

As we know, ANC supports this as does Ofice
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of Planning. The footprint hasn't changed in
any way and the only reason they are here is
because it's a nonconform ng structure, which
was al ready out of conpliance and the addition
of the basenent is not adding to that
nonconpl i ance.

The O fice of Planning has gone
through all of the elenments, including the
fact that this qualifies for a special
exception under 223, because the | ot occupancy
does not exceed the 70 percent in the R4
District. As set forth in the OP report,
light and air available to the neighboring
properties are not affected. It's a basenent
addition, so it doesn't affect any privacy.

The basenent addition is not out
of character with the row house character
along the street. The applicant provided all
t he phot os, el evati ons, draw ngs and site plan
and the community is in support.

So |, basically, think that covers

their neeting the special exception. Does
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anybody el se have any ot her comments on this?
kay. Then why don't we call the vote?

Al those in favor say aye.

ALL: Aye.

CHAl RPERSON M LLER: Al'l  those
opposed? Al those abstaining? Wuld you
like to call the vote, Ms. Bailey?

M5. BAILEY: The vote is recorded
as 5-0-0 to approve the application. M s.
M1l er nmade the notion, M. Etherly seconded,
M. Mann, M. Jeffries and M. Loud support
t he noti on.

CHAI RPERSON M LLER: Thank you.
And | would al so suggest that we waive our
rules for full findings of fact and
conclusions of |aw and issue a sunmary order
I n this case, as this S a very
straightforward case with no opposition. Do
we have a consensus of the Board to issue a
sunmary order?  Ckay. W do. Thank vyou.
Then t hat concl udes your case. Thank you very

nmuch.
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And, Ms. Bailey, you can call the
next case when you are ready.

V5. BAI LEY: Application No. 17602
of the National Presbyterian Church, pursuant
to 11 DCVMR 3104.1, for a special exceptionto
establish a child devel opnent center that's
for 16 children, ages infant to 4 years, and
5 staff. The property is Zoned RR1-Band it's
| ocated on the first floor of the nulti-
purpose building at prem ses 4101 Nebraska
Avenue, N. W, Square 1724, Lot 805.

CHAl RPERSON M LLER: Good nor ni ng.

MR. NEILL: Good norning.

CHAl RPERSON M LLER: Wul d vyou
like to introduce yourself for the record,
pl ease?

MS. PRI NCE: Good norni ng. Good
nor ni ng. My nane is Allison Prince and I'm
with the Law Firm of Pillsbury Wnthrop Shaw
Pi ttman. Wth nme is Jim Neill, head of
Nati onal Presbyterian School. W are here

this norning seeking special exception
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approval for the National Presbyterian Church
under section 205 of the regs to permt a
chil d devel opnent center for up to 16 children
in the R 1-B Zone.

The center wll be located in an
existing building on the 12 acre canpus and
we're not proposing any new building area in
connection wth this application. The school
currently has a child devel opnent center
licensed to operate its nursery school, which
Is part of the school and an integral part of
t he school's academ c program

The center that the application
seeks approval for today, however, wll be
separate and independent from the nursery
school and will be a day care center for
faculty children predomnnantly. It will hold
its owmn license fromthe Departnent of Health
and will have a separate Certificate of
Cccupancy.

W believe that the prehearing

st at enent has thoroughly outlined the
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applicant's satisfaction of the special
exception standard under the regul ati ons. The
proposed center has received the support of
the ANC, OP and the Departnent of Health as
wel | as the Departnent of Transportation.

In response to a request made in
the report of the Ofice of Planning, we have
desi gnat ed one of the 400 pl us parking spaces
on the site as the staff parking space. This
was requested by Arthur Jackson and we have
the plan to submt to the record. You should
have it up there. If the Board has not
guestions, | would like to proceed with the
testi nony of our only witness, M. JimNeill,
t he head of National Presbyterian School.

CHAI RPERSON M LLER: | think we do
have a question, | think.

MS. PRI NCE: Sure.

CHAI RPERSON M LLER: Just wth
respect to that issue about you already have
a child devel opnent center, what does that

nmean? W didn't see -- you know, OP says
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there is no order for a child devel opnent
center. But there is an order for the school
and so we are not clear as to whether or not
this child devel opnent center i s before school
and after school, part of the school's order
or is an order mssing or what is the

situation?

IVS. PRI NCE: There IS a
conplicated zoning history and | would be
happy to explain it. The existing child

devel opnent center is the nursery school for
3 and 4 year-olds. There is an order that
dates back to the '50s that allows nursery
school use on the prem ses and we bel i eve t hat
that's the order that may have been relied
upon in issuing both the Certificate of
Cccupancy and a license that contenplates
child devel opnent center use on the prem ses.

There does appear to be an order
m ssing. The school use was established on
the site in 1969, 38 years ago, and we have

been wunable to locate the Certificate of
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Cccupancy. | nean, |'msorry, the BZA order
that originally established the school use on
the premses, not the nursery school use,
because there is a '50s order that covers
that. But the school use.

Nonet hel ess, tw ce since '69, the
school has appeared before this Board for
school -rel ated applications. So sone how,
some way, this Board has acknow edged that the
school is there with permssion. So the child
devel opnment center that currently operates,
which is 3 and 4 year-olds in nursery school,
not only is it covered by a Certificate of
Cccupancy, but there is a license that
specifically allows it. So we believe that
DCRA has accepted the zoning history and
allowed it.

CHAl RPERSON M LLER: There is a
1950 BZA order on the existing nursery school ?

MS. PRI NCE: Right. There is an
order that dates back to, | believe, 1953 t hat

governed t he prior owner of the property, but,
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as you know, these uses travel with the | and,
that all owed nursery school use for up to 55
children on the prem ses. So we believe that
provi ded the foundation for the later C of Gs
t hat were issued.

CHAI RPERSON M LLER: s that in
our record? Was that cited?

M5. PRINCE: The '53 order?

CHAl RPERSON M LLER:  Yes.

MS. PRI NCE: | don't believe it
was, but | have a copy of it with ne here
t oday.

CHAl RPERSON M LLER: Ckay. I
think it would be good to get in the record,
just because of this issue. But because
O fice of Planning brought up the question of
putting them together sonehow and | didn't
know if that's -- you weren't seeking that?

MS. PRI NCE: W're really not
seeking that and we're not seeking it because
al t hough both uses fit under the definition of

child devel opnent center, they are really
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quite different types of child devel opnent
center.

CHAI RPERSON M LLER:  Ckay.

M5. PRINCE: And the ages of the
children affected are totally different with
the one that we're here for today wll take
children as young as 6 weeks.

CHAI RPERSON M LLER:  Ckay.

M5. PRINCE: And so we did talk to
Departnment of Health and they agreed that it
made sense to license it separately and have
a separate C of O

CHAl RPERSON M LLER: Ckay. And
just for our total understanding here, there
Is also probably before school and after
school ?

M5. PRINCE: There is after care.

CHAI RPERSON M LLER: There is
after care. But is that governed by a BZA
order for the school ?

M5. PRI NCE: That's gover ned.

That woul d be accessory to the school use.
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CHAl RPERSON M LLER: Ri ght.

M5. PRI NCE: And that's governed
by the Certificate of OCccupancy that covers
the school, that's part of that child
devel opnent center, the school C of O

CHAI RPERSON M LLER:  Ckay. Thank
you. Anybody el se have questions on this?
Ckay. Thank you very much.

M5. PRINCE: You're wel cone.

MR, NEILL: Good norning. M nane
Is Jim Neill. | live at 3257 Beech Street
here in the District and |I'mthe head of the
Nat i onal Presbyterian School. And we're here
today wth what we hope is a straightforward
application for a child devel opnent center to
serve up to 16 children on the canpus of the
Nat i onal Presbyterian Church and School .

And the center wll be Ilocated
al ong Van Ness Street in a two-story building
that we're renovating to accommodate chil dren
on the main floor and accessory office space

for the center staff on the second floor. The
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Nat i onal Presbyterian Canpus currently
I ncl udes National Presbyterian Church and
Nat i onal Presbyterian School .

The church was established on the
site in 1966 and it's primarily wused for
services on Sunday. The school was
established a couple of years later in 1969
and serves children as we just heard from
nursery through 6'"" grade Mnday through
Friday wth very occasional use on weekends
t hat anounts to the occasi onal birthday party.

So we're nearing  our 40"
anni versary. It's one of the only true
private elenentary, true private elenentary
schools, | should say, in Northwest. And we
di scovered a need for the child devel opnent
center fromour faculty and our staff, many of
whomare | ooking for a day care center for the
children. W have a few faculty here who are
currently pregnant or have just given birth
and the center wll focus on serving them

serving the faculty and the staff and to the
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extent ot her spaces are available, we'll all ot
themto children affiliated wth the church or
school and to the general public.

The center wll serve children
ages 6 weeks to 4 years, Monday to Friday,
7:30 a.m to 6:00 p.m and at | east four staff
menbers will be on-site at all tinmes. And |
can say as one who when a teacher had a child
and t he school provided day care center at the
school, | can speak on a personal |evel of how
I nportant a benefit this was for nme and how
Inportant it is in terns of the retention
piece fromour front for faculty.

In addition to using the indoor
space, there will be a play area i medi ately
in front of the building. It will have play
equi pnent and possibly a little paved strip
for tricycles and the Ilike. The specific
equi pnent wll be finalized once we have the
opportunity to hire a director. The center
will also use Turtle Park, which is a couple

of bl ocks away, on occasi on.
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The application neets the special
exception standard for a child devel opnent
center under the Zoning Regulations and I|'|
briefly wal k through that now. NPS, we, the
school, NPS, is capable of neeting the
Departnent of Health licensing requirenents.
In fact, the Departnent of Health has
submtted a report urging the Board' s support
of the application.

The center will not create any

objectional traffic conditions. The center

wll be accessed from Van Ness Street.
Parents wll park their cars and walk their
children to the center. There is anple

parking for 16 cars at the center, elimnating
any possibility of cars backi ng up on Van Ness
Street and we don't anticipate an increase in
traffic to the site, because many of the
children enrolled in the center wll be
affiliated with the church or school and
parents would otherwise be driving to the
canpus anyway.
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In the event that none of the 16
children are affiliated with the school, we
don't believe that 16 additional trips to the
school will have a detrinmental effect on the
nei ghbor hood. And the District Departnent of
Transportation has agreed with this and st at ed
it was unlikely to create additional traffic
in the area and stated as well that it did not
object to the application.

The applicant provides sufficient
of f - street parking spaces as the next
standard. W have nearly 100 spaces beyond
what i s required by the Zoni ng Regul ati ons and
the center wll only require, as we just
heard, one additional space which wll be
mar ked and | ocated in the lot in front of the
bui | di ng.

The adj acent properties wll not
be adversely affected. As we heard earlier,
the on-site parking supply will preclude the
possibility of traffic backing up onto Van
Ness or the possibility of people parking in
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t he nei ghborhood to drop their children off.
It's just not needed.

The nodest nunber of children in
the center dimnishes the possibility they
wi |l create any noise that could be heard on
nei ghboring properties, especially since the
play area would be internally | ocated and the
houses nearby are |ocated across Van Ness
Street.

Children wll not be in danger
while traveling to an off-site play area.
Staff wll walk with the children to Turtle
Park on the occasions that they go there and
they wll be able to use the sidewal k the
entire way. And any streets the children have
to cross will be done in a crosswalk at a
light. So that piece is also covered.

Finally, the only other child
devel opnment center that is located wthin
1,000 feet of the school is also affiliated
wi th the National Presbyterian School andit's

the one we were just discussing. And while
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technically a child devel opnent center, this
center functions as the nursery school for
Nat i onal Presbyterian School .

The children are enrolled in the
school . They have to go through an
application process to get into that. They
are part of the progression of the school
curriculumand they pay a school tuition. So
it really is something totally different.
What we are looking to create is a day care
center for younger children and it wll not
have a cunul ative adverse effect on the
nei ghbor hood because of that.

We met with the ANC on March 1°' of
this year and they wunaninously voted to
suppor t the application and submt a
resolution to that effect. W also sent a
| etter to neighborhood property owners. I
think we sent out about 200 copies of this
letter in early February outlining the
application and providi ng contact infornation

for neighbors to voice concerns. To date, we
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have not heard from any of the neighbors.
W also net with the Ofice of

Pl anni ng and gave M. Jackson a tour of the

site. | believe that was in March, but |I'm
not -- and OP supports approval of the
application as well. So at this point, we

believe we neet the standards for a child
devel opnent center under t he Zoni ng
Regul ati ons.

W believe we have support of the
community in establishing this center. It's
I nportant for us to be able to open the doors
by | ate August as our faculty would need care
by then with the begi nning of the school year
and, accordingly, we ask that the Board
approve this application. Thank you very
much.

CHAI RPERSON M LLER: Thank you.
Do you have a real feel for the demand within
the school whether or not there is such a
demand that, basically, the school and the

church are going to fill all those spaces or
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whether there is going to be spaces for
community outside of that?

MR NEI LL: We anticipate that
there will be spaces for comunity, whether
those community or church nenbers are not
entire certainly, we anticipate probably five
spots will be filled by faculty and staff of
t he church and school .

CHAI RPERSON M LLER:  So the first
to get the slots are the school faculty and
staff. |Is that correct.

MR NEILL: Yes.

CHAI RPERSON M LLER: And then is
t he church second or is the church in the sane
category as the rest of the surrounding
nei ghbor hood?

MR NEI LL: We anticipate that
they wll be given sone preference.
Qobvi ously, the church i ncl udes people fromthe
nei ghbor hood, but we anticipate they will be
gi ven sone preference. But it all boils down
to who is applying.
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CHAI RPERSON M LLER:  Ri ght.

MR NEI LL: So it's hard to say
speci fically.

CHAl RPERSON M LLER: "' m raising
this in looking at the ANC report, Exhibit 23,
you know where they asked for a set aside.

MR NEILL: Yes.

CHAI RPERSON M LLER: O a certain

nunber.

MR, NEILL: Yes.

CHAI RPERSON M LLER: And then |
thought, | think it's, two for residents of

ANC-3E and then | thought that | had read
sonmet hing | i ke you were going to give priority
tothem in general, with the remaining slots
that aren't being filled by the school.

MR NEILL: Well, it's -- | nean,
because there is this overlap, in fact, the
person who is nunber one from -- on the
waiting |ist that we have right now, fromthe
church also lives a couple of blocks fromthe

facility. So there is this real overlap
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bet ween the two. But, yes, we do want to
provi de spaces for the comunity on this front
to the extent we are able to do it.

CHAl RPERSON M LLER: I s sonebody
here fromthe ANC as wel | ? Ckay. Then | just
want to pursue this a little nore. |Is there
a set policy, for instance, you know, you have
a few spots after you fill faculty and
students. And say you have four slots left
over, on behalf of the ANC, | just want to ask
where do those residents fall then? Is it,
you know, after the church or in the sane,
both will be given priority as one group or do
you have a policy on that?

MR NEI LL: | nmean, it's not
entirely set, because we don't have the entire
thing put together, at this point, but the
plan is, indeed, to have tiered approval
process with the faculty and staff of the
church and school, famlies of the church and
school and then neighborhood people after

that. However, to the extent that there is a
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nei ghbor who is in there, they would get
priority over someone who was in that second
tier. They would be priority over anyone
el se, given that request.

CHAl RPERSON M LLER.  When you say
the church, do you nean the nenbers of the
church?

MR, NEILL: Yes.

CHAl RPERSON M LLER: So, | nean,
the church doesn't use that parking at all?
So it's just the fact that they are a nenber
of the church that they mght get a priority
into this day care center. |Is that right?

MR. NEILL: The church doesn't use
the parking at all?

CHAl RPERSON M LLER: No, | nean,
at the sane tine, the church uses on Sundays.

VMR. NEI LL: Ch, not at the same

CHAI RPERSON M LLER: Right. So |
mean, It's not like there is church nenbers

t here who have children, that they are at the
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church at the sane tinme and so their children
woul d be going to the child devel opnent center
while they are at the church. Do you know
what |'m sayi ng?

MR NEI LL: ["'m not follow ng.
" msorry.

CHAI RPERSON M LLER: Ckay. Sorry.
Okay. What | understand is you all share the
same property.

MR NEILL: Yes.

CHAI RPERSON M LLER: I n general
the church neets on Sunday.

MR NEILL: Yes.

CHAl RPERSON M LLER: So what |I'm
saying, unless it's an adm nistrative person
at the church, Monday t hrough Friday, it's not
li ke they would be on the grounds Monday
through Friday. So they would be in a simlar
situation as a nei ghbor, in that they woul d be
doing their own separate thing, separate from
the property and their child just would be
el i gi bl e?
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MR NEILL: Yes, possibly, because
there are many church famlies who are also
al ready at the school.

CHAI RPERSON M LLER:  Ckay. Ckay.

MR, NEILL: So they are al ready on
canpus. They get priority in admssions to
the school. So --

CHAI RPERSON M LLER:  Ckay.

MR, NEI LL: -- they would be
al ready on canpus. If they had an ol der
child, for exanple, who was at the school and
then maybe they had a little baby that they
wanted to take to the day care center.

CHAl RPERSON M LLER: Ckay. So
it's faculty.

MR NEILL: So that's not an
addition of traffic.

CHAl RPERSON M LLER: Ri ght . But
as far as who could have their children in
these slots, it's faculty and staff first and
then is it parents of students at the school
who may have a younger sibling?
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MR NEILL: Right.

CHAl RPERSON M LLER:  Ckay.

MR NEILL: Right.

CHAI RPERSON M LLER: Ckay. Then |
just wanted to clarify where the ANCresidents
fall in the priority? | can understand that
those three, those people are already there.
There is already transportation there,
etcetera. But as far as then church nenbers
and nei ghbors in ANC-3E, is there a --

MS. PRI NCE: That's the priority
bet ween the church nenber who is in the --

CHAI RPERSON M LLER: Is there --

M5. PRINCE: -- ANC would be --

CHAI RPERSON M LLER: -- a |ine?

MR. NEILL: Yes, a church nenber
who is in the ANC would definitely be the
first on that |ist.

CHAl RPERSON M LLER:  Yes, okay.

MR. NEILL: No question about it.

CHAI RPERSON M LLER: What about

church menbers not in the ANC?
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MR, NEILL: A church nmenber who is
not in the ANC --

MS. PRI NCE: Conpared to soneone
I n the ANC.

MR NEI LL: -- conpared to that
person. Yes, the person in the ANC woul d be
given priority.

CHAI RPERSON M LLER:  Ckay. Okay.

Thank you.

MR, NEI LL: But -- okay. So,
okay, | <clarify the record then. My
apologies. 1'Il just walk throughit. | feel
we're creating -- |'mcreating nore confusion

here. The planis to have tiered adm ssion to
this. The first tier would be for famlies --
sorry, for faculty and staff of the church and
school. The second tier would be for children
of church and school famlies. However, not
necessarily faculty and staff of the church or
school .

And t hen comunity nmenbers.

Wthin that comunity nenbers tier, any
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communi ty nenbers coul d be people who work or
live inthe area, wwthin that tier, people who
live in the area woul d be given preference in
response to that request fromthe ANC.

CHAl RPERSON M LLER:  Ckay.

MR. NEI LL: Does that make it

cl ear?

CHAl RPERSON M LLER: It does.

MR, NEILL: | apol ogi ze.

CHAI RPERSON M LLER: And I
probably nmade it confusing. |'msure | did.
And | just wanted to understand what your

exact response was to the ANC request to set
aside at |l east two of the child care slots for
residents of ANC-3E, which is in their
resolution. And fromwhat | understand is |
don't believe you are going to do that, that
you don't want to do that, set aside two
slots, but that you want to make them a
priority in this order. |1Is that correct?

MR. NEI LL: I think that's

correct.
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M5. PRINCE: That's correct.
CHAI RPERSON M LLER: Ckay. Any

ot her questions?

MR NEI LL: ['"'m sorry for being
conf usi ng.

CHAI RPERSON M LLER:  No, ne, too.
Ckay.

MR NEI LL: It's a work in
process.

CHAl RPERSON M LLER: Ckay. And
did you have anything el se you wanted to add,
at this point?

M5. PRINCE: Nothing el se.

CHAl RPERSON M LLER: Ckay. No
ot her Board questions? GCkay. Then why don't
we go to M. Jackson wth the Ofice of
Pl anni ng?

MR, JACKSON:. Good norning, Madam
Chair and Menbers of the Board. M nane is
Arthur Jackson. |I'mwth the -- |I'ma Devel op
Use Specialist of the District of Colunbia

Ofice of Planning and I'I| briefly sunmari ze
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the Ofice of Planning's report.

W found -- we visited the site
and talked with the applicant. W reviewed
the materials and find that this application
I s consistent with the requi renents of section
205 wth regard to establishing a new child
devel opnment center on the site. Since it
meets the requirenents of the regul ations, we
support approval, in that we initially we
waiting for a cooment fromthe Departnent of
Transportation, but we note in their letter,
dated Septenber 26'", that the -- from a
transportation standpoint, DDOT  has no
objection. So that elimnates that concern.

W also recomended that the
par ki ng spaces for the center teachers and
staff be assigned or otherwise identified. |
note that t he requi r ement I n Zoni ng
Regul ations is, for all Districts, one space
for four teachers and they have four
enpl oyees. So, in essence, they need to have

two spaces, since we don't have factual spaces
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on our regul ations.

The plan, we had originally asked
for a plan identifying the |ocation of the
staff parking to be added to the public
record. We note that in their submttal, the
prehearing statenent, they include a map
showi ng the [ ocation of the recreati on space,
out door recreation space, which we t hi nk woul d
be good for reference, to nake sure that the
| ocation that is proposed is the one that this
recreation space is |ocated outside the
bui | di ng.

And for the purposes of the Zoning
Adm ni stration, we suggested that the child
devel opnment center before and after schoo
programthat's |icensed by the Departnent of
Heal th be i ncorporated into this application.
W also noted that the current nunber of
school staff exceeds the amount, the 40
faculty and staff allowed under Order No.
14681.

Essentially, what we're saying is
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we just found that there were a couple of
I nconsi stencies with regard to the uses on-
site and the Zoni ng Regul ati ons and we want ed
to encourage that those inconsistencies be
resol ved, so that the property is consistent
wi th the regul ati ons going forward.

O course, we note in section
3104.3 that the -- that in the case of a use
of the established -- permtted or lawfully
established in a matter-of-right of which the
Zoning Regulations now require a special
exception or by definition becones a special
exception use, any extension or enl argenent of
the use shall require a special exception
approved by the Board.

| think there are a nunber of ways
this could be handled. W're just suggesting
that these consistencies should probably be
addressed at sone point by the applicant.
That concludes the O fice of Planning's report
and we're avail able to answer questions.

COW SSI ONER  JEFFRI ES: Madam
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Chair?

CHAl RPERSON M LLER: Yes, go
ahead.

COW SSI ONER JEFFRI ES: But
obviously, you are not expected us to do
anyt hi ng today about these inconsistencies.

MR JACKSON:  No.

COW SSI ONER  JEFFRI ES: | nmean,
It's just a statenent. Ckay.

CHAI RPERSON M LLER: | believe the
appl i cant said earlier t hat they had
identified one, were going to identify one
space for staff.

MR NEILL: Right.

CHAI RPERSON M LLER W th signage
that it's staff parking or sonmething Iike
that. Are you suggesting that they need to
Identify two spaces that way?

MR, JACKSON: Well, again, |ooking
at the Zoning Regulations, it requires one
space per each four teachers and other

enpl oyees. They have five enpl oyees, teachers
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and enpl oyees, so that one space does not
appear to neet the Zoni ng Requirenent.
CHAIl RPERSON M LLER  Ckay. As |

understand it, they have nore than anple

par ki ng.

MR, JACKSON: Right.

CHAl RPERSON M LLER: Do they need
to -- do the Zoning Regs require them to

I dentify specific spaces?

MR JACKSON: Well, no, no. This
IS just a suggestion that the --

CHAl RPERSON M LLER: Oh, just a
suggesti on.

MR JACKSON:. -- places be narked.

CHAI RPERSON M LLER:  Ckay.

MR JACKSON: They have got nore
t han enough spaces, so just mark them

CHAI RPERSON M LLER: Ckay. What
were you readi ng fromthat indicated that DDOT
found no probl ens?

MR JACKSON: In the --

CHAI RPERSON M LLER: Oh, it's
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Exhi bit 287

MR JACKSON: Yes, that's the --

CHAI RPERSON M LLER:  Ckay.

MR JACKSON: There were two
agenci es that comented. O course, one was
the Departnent of Health, the other is DDOT.
And | was reading the |ast sentence in their
meno, dated April 26'"

CHAI RPERSON M LLER:  Exhibit 26 is
t hat one then?

MR, JACKSON:  Well, | --

CHAl RPERSON M LLER: s that
right?

MR JACKSON: -- just have a --
oh, yes, Exhibit 26.

CHAI RPERSON M LLER.  Ckay. Okay.
Thank you.

MR, JACKSON: | just read the | ast
sent ence.

CHAl RPERSON M LLER: Ckay. And
then finally with respect to the issue about

the existing day care center or child
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devel opnment center and then this new one,
we' re | ooking at this new one separately, but
| believe in your OP report, you had thought
per haps we should try to conbine them And
are you feeling different now in that, |
think, | heard the applicant say that DOH sai d
It should be |ooked at separately now. l's
that correct?

MR JACKSON: well, | think the
nore appropriate party to talk to, because the
concern expressed, that | heard expressed by
the applicant, was about the Certificate of
Cccupancy, not the licensing of the child care
center, so |l think the nore -- in that case,
there are problens that should have been
addressed with the permanent office of DCRA,
not the Departnent of Health.

But irregardless of that, we just
wanted to highlight that the existing uses on-
site have a couple of inconsistencies wth
regard to the Zoni ng Regul ations, in that one

exceeds the nunmber that was al | owed under the
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ori gi nal special exception and the other is it
doesn't seem to be addressed in any of the
previ ous orders. And that only cane to |ight,
of course, when | asked about any other child
care center within 1,000 feet.

So however the Board decides to
address that is, obviously, appropriate. I
just wanted to highlight those issues that if
properly addressed, could bring the entire
site wthin accordance wth the Zoning
Regul ati ons.

CHAl RPERSON M LLER: So t he aspect
that | think you are addressing with respect
t o nonconpliance goes to the school. |Is that
correct? The school's order which limted the
nunber of faculty and staff, correct?

MR, JACKSON: Right. And the fact
that the orders don't nention the child
devel opnent center.

CHAI RPERSON M LLER:  Right. Ckay.
And they are not before us, at this point,

though. Is that correct?
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MR JACKSON: No.

CHAl RPERSON M LLER.  Ckay. Okay.
Any ot her questions? Any cross exam nation?

M5. PRINCE: No cross exam nation.

CHAI RPERSON M LLER: Ch, | have
one ot her question. The recreation area that
you were referring to, were you suggesting
that it be specifically referenced that they
may use Turtle Park or were you referencing
where the recreation area is on-site?

MR JACKSON: el |, their
prehearing statenent included a map in the

back that i ndicated where the recreation area

was going to be. | think it was referred to
as being in front. | thought it was in back,
but | guess it would be next to the door

bet ween the building and the parking lot. |
was suggesting that for going -- this is a
cl ear enough indication of where the lot --
the | ocation would be, so that we can be so
sure that in the future it won't be adjacent

to a street frontage.
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It won't be crossing -- children
won't have to cross any travel aisles to get
to the recreation space. They won't be
traveling along the street. So that we, you
know, going forward where the |ocation wll
be, since the need -- the devel opnent of the
recreation site wll probably be sonetine in
the future, assumngly after the final order
I's issued for this application. So it would
just be clear going forward where the site
woul d be.

COW SSI ONER JEFFRIES:  Were the

pl ayground will be?

MR JACKSON: Pl aygr ound. ' m

sorry, playground woul d be, yes.

CHAl RPERSON M LLER: Any ot her
questions? Does the applicant have any cross
exam nation for the Ofice of Planning?

M5. PRINCE: No cross exam nation.

CHAl RPERSON M LLER: Do you have a
response to specifyi ng where the pl ayground or

recreation area wll be?
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M5. PRINCE: | believe we already
specified that.

MR, NEILL: Yes, we have.

MS. PRI NCE: Ri ght. It's behind

the building. It was already specifiedin the

prehearing statenent. This is a 12 acre
canpus.

CHAI RPERSON M LLER: | guess ny
guestion goes to, |I'm not sure if this was

what M. Jackson was getting at, you said
where it is going to be. What about being
| ocked into where that's going to be within
the order? |Is that a problen?

M5. PRINCE: | think that's fine.

CHAI RPERSON M LLER:  Ckay.

M5. PRI NCE: That's absolutely
fine.

CHAl RPERSON M LLER: How about
hours of operation and nunber of children? |
know you represented in the prehearing
st at enent .

M5. PRI NCE: Correct.
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CHAl RPERSON M LLER: s that
sonmething that is going to stay the sane if we
were to reference it in an order?

M5. PRINCE: Right. Those are --
you can use the hours of operation that were
indicated in the prehearing statenent, |
believe, 7:30 to 6:00, 16 children.

CHAI RPERSON M LLER:  Ckay.

M5. PRINCE: 5 staff.

CHAI RPERSON M LLER:  And how about
the i ssue of one of your spaces is going to be
identified for staff parking. |Is that right?

M5. PRI NCE: And we believe the
requi renment is one space, but if you would
like us to mark two spaces, we're happy to
mark two. We have an incredi ble over supply
of parking as you see fromthe plan.

CHAI RPERSON M LLER: | guess ny
understanding is that there be a certain
nunber provided, not that they would be
mar ked.

M5. PRI NCE: Um hum
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CHAl RPERSON M LLER:  But you have
to have two parking spaces for staff. Do you
have a di fferent understandi ng?

MS. PRI NCE: The requirenment for
five staff at 1:4 is one space, because we
round and in that case, you would round down,
so there is one requirenent. We have one
space designated, but we have such an over
supply of parking, that if you would prefer us
to designate two, we're happy to do that.

CHAl RPERSON M LLER: Ckay. Thi s
I's nmy question though. | think there is a
di fference between desi gnati ng and having t he
spaces.

M5. PRINCE: Um hum

CHAl RPERSON M LLER: Because it
seens to ne that | understand the regul ati ons,
but I mght be mssing sonething, that you
have to have two spaces for these staff
peopl e.

M5. PRI NCE: We're happy to

desi gnate two spaces.
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CHAI RPERSON M LLER: But ' m
saying, | don't know that you have to
desi gnat e.

MR NEILL: W have the spaces as
wel | .

CHAI RPERSON M LLER: As |ong as
you have them

M5. PRI NCE: Yes, we have the
spaces.

CHAI RPERSON M LLER:  But you wi ||
designate themas wel | ?

M5. PRI NCE: However the Board
would like us to handle it.

MR NEILL: Yes.

M5. PRINCE: | nean, we can nmark
them We don't have -- you know, whatever.
We have the fortunate situation of having an
over supply of parking, so we'll do whatever
t he Board woul d Ii ke.

CHAl RPERSON M LLER: Ckay. And
what do you see as the demand for the parking

for the faculty, for these five faculty
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menbers? |Is there a lot of -- | mean, based
on your history, would they be driving to
school ?

MR NEI LL: W have faculty who
drive to school and who take the subway to
school and sone who wal k to school .

CHAI RPERSON M LLER:  Ckay.

MR NEI LL: So | think the two
spaces woul d be nore than adequate.

CHAI RPERSON M LLER  Ckay. \Well,
|'"'m sure two spaces would be. And if vyou
designated two spaces, you would still have
pl enty of spaces left for everybody el se, for
visitors and everybody el se?

MR NEILL: Yes.

M5. PRINCE: Absolutely.

CHAI RPERSON M LLER:  Ckay.

MR, NEILL: Plenty.

CHAl RPERSON M LLER: Any ot her
guestions? ay. I|I'mgoing to ask again if
anybody is here fromthe ANC in this case?

Ckay. | s anybody here to testify either in
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support or opposition to this case? This is
Case 17602. Okay. Not hearing from anybody,
any final questions? Ckay. Then we are ready
for closing remarks.

M5. PRI NCE: W believe that we
have net the burden of proof in this case and
we woul d greatly appreci ate the Board's pronpt
action in approving the application, so that
we can get the center opened in tine for the
start of school in |ate August. Thank you for
your tinme this norning.

MR. NEILL: Thank you.

CHAI RPERSON M LLER:  Thank you. |
think that we can deliberate on this case, at
this tinme, and perhaps we shoul d do this under
noti on and then we can di scuss the conditions.
Ckay. Then | would nove to grant the
Appl i cation No. 17602 of Nati onal Presbyterian
Church, for a special exception to establish
a child devel opnent center, 16 children, ages
infant to 4 years and 5 staff, on the first

floor of the nulti-purpose building at
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prem ses 4101 Nebraska Avenue, NNW Do | have
a second?

COW SSI ONER JEFFRI ES:  Second.

CHAl RPERSON M LLER: Ckay. Then
|'"m just going to pull 205 and we can go
t hrough 205, which is the section for a
speci al exception for child devel opnent
center. And | think, basically, fromwhat we
have in the record, that they do neet each of
t hese, but we can go through them

We have no opposition and we have
the support of O fice of Planning and the ANC
and Ofice of Planning just had sone
recommendati ons. Ckay. 205.1 "Use of a child
devel opnment center shall be permtted as a
special exception in an R-1 District if
approved by the BZA, subject to the foll ow ng
provi sions of this section.”

The first is that "They should be
capable of neeting all applicable code and
licensing requirenents.” They have indicated

that they are. W have also in the record
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support by the Departnent of Health and the
Ofice of Planning. "The center shall be
| ocat ed and desi gned to Create no
obj ectionable traffic conditions and no unsafe
condition for picking up and dropping off
children."

W have the support of the
Departnment of Transportation on this. I
believe that's Exhibit 28. Hardly anything is
changing. It's mainly faculty and staff who
al ready use the school and drop-off and pick-
up are internal, so | don't think we have any
probl ens here.

205.4, "The center shall provide
sufficient off-street parking spaces to neet
t he reasonabl e needs of teachers and enpl oyees
and visitors." They have showed that they
have nore than anple parking to cover all the
needs. That's in the record, I'mnot going to
go through all of that, except they do say
t hey have a surplus of 52 spaces.

205.5, "The center, including any
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out door play space provided, shall be | ocated
and desi gned so there w il be no objectionabl e
| npacts on adjacent or nearly properties due
to noise or activity or visual or other
obj ectionable conditions.” Again, they are
using the play area within the canpus and it's
not | ocated near a residence. So there is no
I ssue of an adverse inpact on the residence.

205.6, "The Board may require
special treatnment in the way of design,
screeni ng or buildings, plantings and parki ng
areas, signs or other requirenent as it shall
deem necessary to protect adjacent and near by
properties."” OP doesn't recommend any and |
don't think that we need any. Again, there's
hardly any change goi ng on except providing
this service to faculty and staff primarily
and nei ghbors.

Ckay. "Any off-site play area
shall be located so as not to result in
endangernent to the individuals in attendance

at the center in traveling between the play
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area and the center itself." ay. They have
proposed, basically, using a site which we can
| dentify on-canpus. They did say that they
may take the children to Turtle Park, but when
they do so, they are going to be using the
sidewal ks and they are going to be well-
super vi sed. So |I don't think we have a
probl em there.

"The Board may approve nore than
one child/elderly developnent center in a
square or within 1,000 feet of another child
devel opnent center only when the Board finds
that the cunul ative effect of these facilities
will not have an adverse inpact on the
nei ghbor hood due to traffic, noi se, operations
or other simlar factors."

W di scussed that issue here and
think got into the record a copy of the order
for a pre-existing child devel opnent center
which is on the canpus which services a
different age group. And there is no evi dence

that there would be any, again, adverse
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| npacts on the nei ghborhood due to traffic,
noi se or whatever. W're only adding 16
children on canpus. Very few additional cars
are going to be comng in or anything like
that. So we have covered that.

kay. | think what we should do
now i s just discuss what conditions we m ght
want to attach to this. Normally, we do hours
of operation and nunber of children to begin
wth., So | suggest that we start there. That
would be -- and ages limted to 16 children,
ages, as it was advertised, infant to 4 years.
| s everybody on board with that? Ckay.

The hours of oper ati on, as
presented by the applicant, Monday through
Friday, 7:30 a.m to 6:00 p.m Ckay. Ofice
of Pl anni ng tal ked about desi gnating two spots
for staff parking and the applicant agreed to

that. Do you have a comment on that?

BOARD VEMBER MANN: Yes.
Personally, | don't think that can -- that
It's necessary to condition that. The
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applicant entered into the record the | ocation
of where one of those staff parking spaces
would be, but | don't see that we need to
condition it, personally, although | woul dn't
be vehenently opposed to it if you would |ike

it as a condition.

VICE CHAIR ETHERLY: | would tend
to agree, MadamChair. |1'Il also note just as
a little bit of a housekeeping. Shoul d we

decide to provide the condition for the two
spaces, we wll need an additional submttal
fromthe applicant just indicating where the
second space woul d be. But | would tend to
agree with ny coll eague, M. Mann. ' m not
overly animated about the need to condition
It. The applicant has indicated that they
woul d provide the second space and | think
that woul d be sufficient. Again, just at the
subm ttal indicating where the second space
woul d be.

CHAI RPERSON M LLER: Ckay. I

mean, this is really -- yes, it could go
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ei ther way. So are you suggesting, M.
Etherly, then instead of making it a
condition, we just make reference in the order
that they will be providing parking?

VI CE CHAIR ETHERLY: Yes.

CHAI RPERSON M LLER: For two
staff?

VI CE CHAIR ETHERLY: Yes.

CHAl RPERSON M LLER: Ckay. And
not requiring it to be designated.

VICE CHAIR ETHERLY: That s
correct, Madam Chair.

CHAI RPERSON M LLER  Ckay. Do we

have any ot her comments on that? GCkay. So if

thi s does becone a summary order, we will just
kind of like -- that will just be rolled into
a part of it. Ckay. Do we have sone other

conditions? Oh, the ANC requested that two
slots for the child devel opnent center be
designated for the ANC 3E Menbers. We
explored that. And that isn't what the

applicant proposed to do, but they do propose
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to make ANC residents a priority after school
and church -- faculty and staff and school and
church famli es.

COW SSI ONER  JEFFRI ES: Are we
proposing like a tiered systenf

CHAI RPERSON M LLER: Ri ght.

COW SSI ONER  JEFFRI ES: O der
preference.

CHAl RPERSON M LLER: So that
sounded acceptable to ne. | nean, | don't see

forcing themof who they are going to take in.
So again, | guess we have the choice of
putting that representationin the body of the
order or nmaeking it a condition. I think we
can put it as a representation of how they
wi |l proceed. Ckay.

MS. BAI LEY: Madam Chair, did you
mention staff, 5 staff?

CHAl RPERSON M LLER: No. Thank
you very nmuch, Ms. Bail ey. Ckay. That is
sonet hing we usually do put in as a condition

t he nunber of faculty and staff, well, staff.
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So that would be 5 staff, as advertised.
Ckay. Anything else that we discussed?
Sonetinmes we do drop-off and pick-up, but |
don't think we need that in this case, since
they are already com ng to the school nost of
the faculty and staff, etcetera.

Ckay. So | think that covers it.
Does anybody have any other discussion on
this? Oay. Then | think we could call the
vote then.

All those in favor say aye.

ALL: Aye.

CHAI RPERSON M LLER: Al'l  those
opposed? Al those abstaining? GCkay. M.
Bai | ey?

M5. BAILEY: The Board has voted
5-0-0 to grant the application. The notion
was nmade by Ms. Mller, seconded by M.
Jeffries, M. Mann, M. Loud and M. Etherly
support the notion and the conditions are:
The application is approved for 16 chil dren,

ages infant to 4 years-old; the hours of
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operation are 7:30 a.m to 6:00 p.m, Monday
t hrough Friday; and 5 staff shall be enpl oyed
at the facility.

CHAI RPERSON M LLER:  Thank you. |
did for get one thing, but let ne say this.
| think that we can -- | woul d propose that we
wai ve our rules requiring findings of fact and
full conclusions of law and make this a
summary order. In that summary order we woul d
t hough represent about the tiered system and
we would represent about the two parking
spaces that will be designated for faculty and
staff.

The thing that | forgot to nention
that just occurred to ne, and we can just
decide if we want to include this in the
representation as well, we were tal ki ng about
representi ng where they woul d be pl aying, the
pl ayground. |s there a consensus on that just
to add that into the order? GCkay. Not as a
condition, but in the representati on section.

Ckay. Then that's what it wll be, M.
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Bail ey, a summary with those things. kay.
Thank you very nuch.

MR, NEI LL: Thank you very nuch.

MS. BAI LEY: Madam Chair, are you
ready for the next case?

CHAI RPERSON M LLER: Yes, thank
you.

V5. BAI LEY: Al l right.
Application No. 17604 of NJA Associates LLC,
pursuant to 11 DCVMR 3104.1, for a special
exception for a waiver of the rear yard
requi renent under subsection 774.2, to all ow
the construction of an office building. The
property is Zoned C3-C and it is |located at
1111 New Jersey Avenue, S.E., Square 743-
North, Lot 78.

CHAI RPERSON M LLER: Thank you.
Wuld you identify yourself for the record,
pl ease?

MR GLASGOW Sur e. For the
record, ny nane is Norman M @ asgow, Jr. of

the Law Firm of Holland and Kni ght here on
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behal f of the applicant in this case. Her e
wth ne are M. Bob Donohue, Jr. seated to ny
I mredi ate right, M. Steven Sher is going to
be our expert |and planning witness and Siti
Rahman of the architectural firmof WDG those
are the witnesses that we will have today.

CHAI RPERSON M LLER:  Ckay. Thank
you. And is there anybody here fromthe ANC?
kay. | believe we will have one request for
party status in this case. M.  Maxwel |
Washi ngton, is he here?

MR, WASHI NGTON:  Yes.

CHAl RPERSON M LLER: Wul d vyou
like to cone forward, at this tine?

MR, WASHI NGTON:  Yes.

CHAI RPERSON M LLER: M.
Washi ngt on, M. WAashi ngton?

MR, WASHI NGTON:  Yes.

CHAI RPERSON M LLER: As an
applicant for party status, that's the first
I ssue we woul d deal with to determ ne whet her

to grant you party status. |'"'m not sure if
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you know the difference between party status
and just testifying in a case as a person.

MR, WASHI NGTON: No, | don't.

CHAI RPERSON M LLER: No, right.
Qur rules aren't very clear about that, our
notices aren't and nost people don't, so
that's what we need to decide first, because
If you becone a party, you have this full
participation in the ~case wth cross
exam nation and argunent, just Ilike the
| awyers make on behalf of the applicant.

As a person you have an
opportunity to testify, basically, as to your
views on the case. And if you choose to go
forward with the application for party status,
then we have to determ ne whether or not you
neet the requirenents for that.

MR, WASHI NGTON:  No, | don't need
to do that.

CHAI RPERSON M LLER: Ckay. So
you're just going to want to testify in the

case?
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MR WASHI NGTON: Vell, | minly
cane down to get sone information, which I
think I have it now.

COW SSI ONER JEFFRI ES:  Excuse ne,
can you get closer into the mke, please?
Thank you.

MR, WASHI NGTON: | canme down for
sone clarification, which | now have and | am
a proponent. | support the application.

CHAI RPERSON M LLER:  Ckay.

MR WASHI NGTON: And | don't

desire to be a party status or anything |like

t hat .

CHAl RPERSON M LLER: Ckay. So
what we are going to do then, | think, is it
sounds like you are wthdrawing your

application for party status.

MR, WASHI NGTON:  Yes.

CHAI RPERSON M LLER:  And then, if
you woul d like, later on in the proceedi ng we
will call you, if you want to testify in

support.
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MR, WASHI NGTON: No, | woul d not.

CHAI RPERSON M LLER:  You wi |l | not?

MR WASHI NGTON:  No.

CHAI RPERSON M LLER:  You j ust want
to let us know that you're a proponent?

MR WASHI NGTON:  Yes.

CHAI RPERSON M LLER: Ckay. That's
fine. Then you can go back, because only the
parties are going to be at the table and the
W t nesses.

MR, WASHI NGTON:  Ckay.

CHAI RPERSON M LLER: Thank vyou
very much. Oay. M. d asgow, then | believe
that's the only application for party status
and you can go forward.

MR GLASGOW Ckay. That's
correct. Thank you. One thing | wanted to
do, | wanted to confirmthat the Board Menbers
do have a copy of our Statenent of Applicant
that was filed two weeks prior to the hearing.
And within that, we have submitted how it is

that we neet the special exception criteria.
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W go through all of t he
subsections there and give discussion as to
how it is that we neet the requirenents for
the waiver request, including the proposed
building will be sufficiently renoved from
adj acent structures. W go through howfar we
are from different structures that we
confront, that the site lines and angle |ines
penetration into habi t abl e r oons are
sufficiently separated.

The apartnment building that we
confront across the alley, the roons that face
our direction are |like 100 feet away. There
Is a large courtyard that was designed into
that building and | represented the applicant
on that particular case, that there was a big
courtyard put in the back so that there would
be no wi ndow t hat confronted anybody el se t hat
devel oped in the area around.

The project will provide adequate
of f-street service functions. VW neet our

requi rements wth respect to | oading berths.
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We have nore than enough parking spaces. |
think there are about 68 parking spaces
required. W provide 114. And we provide the
two 12 x 30 foot I|oading berths and the
service delivery space. And the application
has been referred to the appropriate D strict
of Col unbi a agencies. W have the support of
the O fice of Planning and then we -- and t hat
iIs all at pages 5 through 10 of the

application.

The only thing that we -- and we
also went to the Capitol HilIl Restoration
Soci ety. | don't know whether the Board

Menbers had gotten the email from that, but
the Capitol H Il Restoration Society was in
support of the application. Unfortunately,
the ANC did not support the application. W
believe they were | ooking at this case like it
was a Planned Unit Developnment wth an
anenities package associated to it.

W tried to explain this is a

speci al exception, but we were not successful
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I n our explanation and they voted to deny the
application. | think when you read their
report, it conmes through at the begi nning and
the end of the report that, you know, where
are the comunity anenities and those that
were there tried to explain that there is no
community anenities package with a rear yard
wai ver. So that is how that ended out.

But if there are no prelimnary
questions, we are prepared to proceed with the
testinony of the wtnesses or answer any
guestions that the Board may have on this
case.

CHAI RPERSON M LLER: | don't think
we have an email from the Capitol HIl
Rest orati on Society. Do Board Menbers see
t hat ?

MR GLASEOW Can you provide that
for the record? Jeff Johnson, who is also
here from Holl and and Knight. | have a copy
of that and we did have the opportunity to

meet w th Pastor Washi ngton this norning as he
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indicated in his testinony and he is in
support of the application.

CHAl RPERSON M LLER: Who was the
email to? Was it to you or is it to the
Board? The one with respect to Capitol HII1?
Oh, okay. Thank you. It's comng in.

MR, GLASGOW Yes, it's comng in.

CHAI RPERSON M LLER M. d asgow,
| have one question about a statenent that is
made in Exhibit No. 27, which is, | think
your prehearing statenent, which we all have.
And I'' mnot sure whether |'mreading it out of
context or what, but it says at the bottom of
page 9, last sentence, well, next to |ast
sentence, it says "If required to conply with
the rear yard requi renent, the applicant woul d
sinply add an addi tional story to the building
to recapture the density that woul d be | ost by
pulling the rear wall away from the alley.
The FAR of the new building will be virtually
t he sane regardl ess of its conpliance with the

rear yard requirenent of section 774."
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| guess ny question is | thought
that you had gotten all the height that you
could as a matter-of-right.

MR, GLASGOWN  Yes.

CHAI RPERSON M LLER:  So how coul d
you add anot her story?

MR. GLASGOW We woul d reduce the
floor to slab on the ground floor, that site,
the first floor slab. Siti, do you want to
answer, give the height of that first floor
site? You need to push the button.

MR. RAHVAN: Right now, currently
the floor to slab height on the ground fl oor
which is on this whole thing here is 16 foot
6 inches, floor to floor.

COW SSI ONER JEFFRIES: |'msorry,
| didn't hear that.

MR. GLASGOWN 16 feet 6.

COW SSI ONER  JEFFRI ES: Ch, oh,
okay.

MR, RAHVAN: 16 feet 6 inches

floor to floor.
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MR. GLASGOWN So we have 16 feet 6
there and then you take a few inches out of
each fl oor and you cone up with -- and you put
an extra story in the building.

COW SSI ONER JEFFRI ES:  And so how
much woul d you drop the ground fl oor?

MR. RAHVAN: Well, if we have 12
story, the ground fl oor woul d drop to about 12
feet, a bit nore than 12 feet, but --

COURT REPORTER Could you state
your nane for the record, please?

MR. RAHVAN. My nane is Siti Abdul
Rahman. |'mw th WDG Architecture.

MR. GLASGOWN So we take about 4
to 5 feet out of the first floor, because of
the high ceiling heights that we have there.

COW SSI ONER JEFFRIES:  Right.

MR, GLASGOWN And then take a few
I nches out of each floor above and create an
addi ti onal story.

COW SSI ONER  JEFFRI ES: | don't

know whet her 12 feet ground floor is great,
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but that's not part of what we're |ooking at
her e.

CHAI RPERSON M LLER:  So what woul d
you be adding? So you would get nore FAR by
doi ng that?

MR. GLASGOW  Yes, what we do is
the FAR that we would | ose at the back of the
bui | di ng, we would recapture by narrow ng the
floor, the ceiling slabs in each floor of the
buil ding by varying degrees and then just
shovi ng anot her floor into the building.

COW SSI ONER JEFFRI ES: But t hat
woul d be inferior.

MR GLASGOW Yes, it would.
That's why we're here.

COW SSI ONER  JEFFRI ES: Yes,
that's the point they're nmaking here that, you
know - -

MR GLASGON Right.

COW SSI ONER JEFFRIES: Because |
mean, a ground floor, 12 foot ground floor in

that area, to ne, would be al nost offensive.
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Anyway - -

MR GLASGOW Comm ssi oner, you
put your hand -- that's why we're here,
because we think that we don't adversely
| npact anybody and the FAR is the sane either
way and you conme up with a superior project
rather than an inferior project.

CHAl RPERSON M LLER: And t hat
woul d then hurt the possibility of retail on
that ground floor, correct?

MR, GLASGOW  Yes.

CHAI RPERSON M LLER:  Ckay. Thank
you. Any ot her questions before they proceed?
Ckay. Go ahead. Thank you very nuch.

MR GLASGOW At this point, we
want to know how detailed a presentation do
the Board Menbers want or desire, at this
poi nt ? W can have M. Sher proceed and
di scuss the burden of proof and how we neet
it. We can go through as nuch or as little as
t he Board Menbers desire.

CHAI RPERSON M LLER: Oh, | don't
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think we need a huge presentation. | think
you coul d go through the burden of proof and
then use the graphics to highlight what's
done.

MR GLASGOWN Al right. M.
Sher ?

CHAI RPERSON M LLER:  Thank you.

MR SHER: Good norning, Madam
Chair and Menbers of the Board. For the
record, ny name is Steven E. Sher, the
Director of Zoning and Land Use Services with
the Law Firm of Holland and Knight and
unaccustoned to public speaking, I'll have to
t hi nk of what to do next.

What is before the Board this
norning is an application for a special
exception. It is under section 774.2 through
774.6 of the Regulations and it allows the
Board to waive or reduce the rear vyard
requi renment in, anong other zones, a C3-C
District. The normal mninmum required rear

yard i s based on the height of 2.5 inches per
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f oot of hei ght neasured fromthe nean fini shed
grade at the mddle of the rear of the
structure to the high point of the roof.

In this case, the rear of the
building is only 124 feet, because the grade
changes and the rear yard required would --
based on that height is 25 feet 10 inches. In
a CG3-C District, the rear yard need not be
provi ded bel ow a pl ane 20 feet above that nean
finished grade at the mddle. So what we are
seeking here is relief above the 20 foot pl ane
for a distance of 18 feet 10 inches, because
we are also allowed to neasure the rear yard
to the center line of the alley.

The alley is 14 feet wde, so from
the center line to our property line is 7
feet. The remaining 18 feet 10 inches above
the 20 foot plane is what we are seeking a
wai ver fromthe Board on

CHAl RPERSON M LLER: Can you
explain this or the architect? | understand

that you count into the alley or sonething, so
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you may be building to the building lot, so
there is no what we would nornal Iy think of as
the rear yard, but the 7 feet goes into the
alley? 1Is that correct?

MR,  SHER: Yes, in a GC3-C
District, not inall Commercial Dstricts, but
in this particular zone where a | ot abuts an
alley at the rear, the depth of the rear yard
may be neasured starting at the center |ine of
the alley rather than at the property Iline.
So since the alley is 14 feet wde, we have 7
feet fromthe center line of the alley to the
property line and that counts as rear yard,
even though it's in the alley and not on our
property.

The remaining 18 feet 10 inches to
get to the full 25 feet 10 is what we are
seeki ng a waiver fromthe Board for. But also
in this zone, you do not have to provide a
rear yard bel ow a pl ane 20 feet above the nean
finished grade at the mddle at the rear. So,

in effect, the first floor of this building
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can occupy a 100 percent of the |ot
regardl ess, whether we were here for this
wai ver or not here for this waiver.

Above the 20 feet, we would have
to set back 18 feet 10 inches from the west
property line normally and that's what we're
seeking a waiver fromthe Board on. And on
this plan it is -- it wuld be this area in
here above the 20 feet foot plane where the
rear yard woul d be provided. Measured from
the center line of the alley to that higher
extensi on of the building.

Ckay. Al right. Standards under
the regul ations basically fall into two and a
hal f categories. The first category is the
site lines and distances from w ndows w thin
this building conpared to the buildings that
are at the rear. As you can see, New Jersey
Avenue, this is an interior lot. It doesn't
front on either L Street or MStreet. It only
fronts on New Jersey Avenue.

New Jersey Avenue is one of those
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di agonal streets that crosses the grid not at
a 90 degree angle. New Jersey Avenue is not
quite as skew as sonme of the other nmgjor
avenues are, but you can see here is M Street
running in the east/west direction here and
1°°  Street running in the north/south
direction here. New Jersey Avenue runs on the
di agonal .

So the rear wall of this building
does not directly face perpendicular or
parallel tothe walls of the building that are
behind it. There are two buil dings behindit,
bot h of which are under construction and both
of which are planned and wll be in the
configuration as shown on this draw ng. The
building at 100 M Street is an office
buil ding. The building at 1100 1*" Street is
an apartnment house. Both uses permtted as a
matter-of-right.

Though the 100 M Street office
buil ding had to get the Zoning Conmm ssion's

approval , because it fronts on M Street under
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the Capi tol Gateway Overl ay, that approval was
obt ai ned and the building is going forward.

Wth respect to the apartnent
house, as M. d asgow i ndi cated, there are no,
| et me go back a qui ck second, habitabl e roons
in an office building. Habi t abl e roons are
only for residential use. So we don't have an
Issue with habitable roons between this
building and this building. There are
habi tabl e roons, of course, in an apartnent
house, but as you can see fromthe design of
t he apartnment house, there is a wing al ong 1%
Street and a wing along L Street.

The cl osest poi nt where our
proposed office building gets to those w ngs
I s about 100 feet away. This lowrise portion
in the light gray on the first floor is not
habi t abl e roons. That sort of supports
functions for the office building and the
units are in the, |I'll loosely call it, two
wi ngs of the tower, the L-shaped w ngs that

are closest to 1° Street and L Street. So
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we' ve got 100 feet where those habitabl e roons
are further away from our rear -- from the
rear of our buil ding.

On the office building, at the
cl osest point, we are directly across the
alley here at 14 feet, but again because the
property |lines diverge, as you get further to
the south, at this point we are about 30 feet
fromthe edge of our building to the wall of
this office building. There is actually an
I ntervening sort of wedged shaped |ot here
that's currently vacant and is likely to be so
small that it's not Ilikely to ever be
devel oped, certainly with anything of any
Si ze.

You couldn't put an elevator in
there. You couldn't get in any parking at it.
If anything, you mght put a one story
building in there for sone kind of retail use,
but | don't even knowif that's feasible given
the way that | ot tapers at the back.

So the di stances here between the
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maj or wall of the proposed office buil ding and
the major wall of the building at 100 -- WM
Street again, start at 14 feet and get down to
as wde as 30 feet at the south end of our
buil ding. That is not an atypical condition
for office buildings, wndows across alleys
anywhere in the downtown area.

Frequently, alleys are 15 feet
wde. Sone alleys are as narrow as 10 feet
w de and you generally have office building
wal | s on one side and office building walls on
the other side and you m ght be able to wave
to the guy across the way, but there isn't
generally perceived to be an adverse inpact
because of that. So that explains the issues
of windows and light and air and privacy
bet ween t hose buil di ngs.

The ot her standard of the special
exception has to do with providi ng adequate
service facilities and I'll shift to the first
floor plan of the building. The parKking

entrance is off of New Jersey Avenue, so not
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af fected by whet her we have a rear yard or not
at the rear of the building. The | oading area
Is at the north end of the building off the 14
foot alley.

Again, the first floor of the
building is allowed to go to the property
I i ne. So whether we got a waiver on the
floors above it or not, this |oading area
woul d essentially be in the sane place. W
have angl ed or the architects have angl ed the
design of the two 30 foot |oading berths, so
that one can enter from the south from M
Street, access the loading berths and then
upon exiting would go north to L Street.

So regardl ess of whether we had a
rear yard waiver or not, that would be the
condition for access to the |oading berths.
We have the two 30 foot | oading berths on the
120 foot service delivery space that are
requi red under the regulations. So granting
the rear yard waiver has no inpact on any

requi rement under the regs and the | oading
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scenario would essentially be the sane.

Then the half point is that in
addition to those two, the Board nust review
this to the Ofice of Planning and OP has
filed its report In  support of t he
application. So | think that is the sort of
sinplest ternms explanation of what we have
done, why we have done it and how we neet the
standards of the regul ations.

CHAlI RPERSON M LLER: kay.
Looking at the graphics here, where is the
church? |[|s the church on here?

MR, SHER: The church is to the
north --

CHAI RPERSON M LLER:  Ckay.

MR SHER: -- of our building on
this drawing. This is the church right here.
St. Matthew s Church.

CHAI RPERSON M LLER: So how nuch
space i s between the church and your buil di ng?

MR, SHER: Well, our building is

built to our north property line. Thereis a
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space where the church is actually set back
fromits property, but it's on the church's
| ot not on our |ot. W're not required to
provide a side yard. W don't provide a side
yard. There is a space there. It's not a
very big space, but it is on the church's
property, not our's.

CHAl RPERSON M LLER: And | know
you're going for the rear yard.

MR, SHER: Right.

CHAI RPERSON M LLER: But are there
any issues though wth respect to inpact on
the church Iight and air?

MR. SHER: Well, the church south
facing wall and | think you can see that from
t he phot ographs that were submtted with the
original application is basically a blank
brick wall with the exception of sonme w ndows
that enter onto a cellar. Those w ndows woul d
not be affected by granting the rear yard
wai ver, because they are nuch further east of

the all ey than where the rear yard would be if
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we provided a rear yard.

So our building matter-of-right G
3-C no side yards, don't have to provide them
and those w ndows, frankly, ~couldn't be
required wi ndows for |ight and ventilation,
because they are just too close to t he
property line and not there anyhow.

CHAl RPERSON M LLER: Ckay. And
one other thing. | think M. d asgowreferred
to a courtyard. Whi ch courtyard was he
referring to on that?

MR SHER: He was referring to the
courtyard in the apartnent building, whichis
the sort of light gray and white area here.
Again, the L-shaped wings of the apartnent
buil ding are where the residential units are
| ocat ed. This area is only at the ground
fl oor and provides the area over which there
Is light and air as the buil ding goes up.

CHAI RPERSON M LLER:  Ckay.

COW SSI ONER  JEFFRI ES: | have

one, M. Sher, and perhaps, M. d asgow, can
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respond. I'"'m looking at the letter, dated
April 26, from ANC-6D and while it's clear
from the letter that there's probably sone
confusion about, you know, the difference
between a PUD application and a BZA
application, but the second paragraph does
talk about this concern about reduction of
| i ght and si ght, consequently, di mnishingthe
quality of life for people who live in the
proposed residential devel opnent on L and 1%
Street.

Can you point to ne, what are they
referring to at L and 1°'? Are they talking
about the L-shaped building there?

MR SHER: Well, that -- this is
t hat buil di ng. This is L and this is 1%
her e.

COMM SSI ONER JEFFRIES: But that's
going to be a 130 foot buil ding.

MR  SHER: It's a 130 foot
apartnent house, permtted as a nmatter-of-

ri ght under the C3-C Receiving Zone
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provisions, and there is a letter inthe file
fromthe owner of that property in support of
this application.

COMW SSI ONER JEFFRI ES:  Onh, okay.
Thank you.

MR. GLASGOW That's in Attachnment
Dto the Statenent of the Applicant. It's the
second letter there.

BOARD MEMBER NMANN: Madam Chair,
that small wedge-shaped property on the west
side of the alley that, | think -- | don't
recall how many square feet it is, that's a
private ownership?

MR, SHER  Yes.

BOARD NMEMBER MANN: Al right.
And at its wdest point it's how many feet?

MR SHER | don't think I know
that right off hand. Let ne see if | can
figure that out.

BOARD MEMBER MANN:  Well, | don't
need to know exactly how many feet it is.

MR GLASGOW | think it's about
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25 feet. 1'musing ny recollection, because
| represented the owner of the office building
at 100 M Street and they had tal ked to that
owner, at sone point in time, about acquiring
the property and it just didn't happen.

BOARD NMEMBER MANN: And at its
northern edge it just --

MR GLASGOW It dimnishes to
al nost not hi ng.

BOARD MEMBER MANN: And that's
al so Zone C 3-C?

MR. GLASGOW Yes, it is.

MR. SHER  Yes, it is.

BOARD MEMBER MANN:  So it coul d be
built as a matter-of-right to 6.5 FAR?

VR. SHER: Vel |, under the
Receiving Zone it actually could be built to
110 feet and 9 FAR if you wanted to build a
building that devoted 100 percent of the
building to core and stairs and el evators and
stuff, but just by scale |ooking at our site

plan and knowing that the alley is 14 feet
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wi de, | would guess that the property at the
front there probably gets between 20 and 25
feet wide and tapers down to just a couple of
feet at the very back.

BOARD MEMBER MANN:  All right.

MR. SHER: To nmake a point.

BOARD MEMBER MANN: The Zoni ng
Regul ations allow certain things to happen
t here, but pr obabl y - - t he Bui | di ng
Regul ati ons probably woul dn't.

MR, SHER  Yes.

BOARD MEMBER MANN: And the
practicalities of the situationwouldn't all ow
much to be built there.

CHAl RPERSON M LLER: Any ot her
questi ons?

COW SSI ONER  JEFFRI ES: | just
want to -- these are 10 conbined lots and so
it's now considered Lot 787

MR. GLASGOWN Yes, subdivision has
been recorded.

COW SSI ONER JEFFRIES:  Ckay. Is
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there anything in the file that actually
i ndi cates that?

MR GLASGOW Yes, | think the
plat wth the original application.

MR SHER: At the multiple lots.
It doesn't have Lot 78 in it.

MR. GLASGOW Let's see what we
have.

COW SSI ONER JEFFRI ES:  You know,
because we're |looking fromthe Ofice of the
Surveyor that has the original |ots.

MR SHER  Yep.

MR. GLASGOW Now, the subdivision
has been recorded. W're aware of that and it
Is Lot 78 and Square N-743.

COW SSI ONER  JEFFRI ES: So, you
know, just get something for the --

MR GASGOW We can submt a copy
of the plat for the record.

COW SSI ONER JEFFRI ES:  Yes.

MR GLASGOW But that is the

record | ot nunber.
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CHAl RPERSON M LLER: kay. That
woul d be good i f you would do that. Any ot her
questions? | just have one nore. The ANCis
not here, right? Ckay. So | just want to
follow up on one of their questions. I
understand that -- or statenents. M.
d asgow, that you read this as their -- and
you were at the ANC neeting, so you believe
that they were approaching this as a PUD,
which they were trying to get anenities for
and, in fact, that's not what happens wth
respect to special exceptions.

MR GASGOW Um hum right.
That's correct.

CHAI RPERSON M LLER: Wiich is
true. But | just have a question with respect
to one of their statenents, | think goes to
they say "We believe that it is incunbent on
the Board, as well as on devel opers, to make
certain that the existing stakehol ders and t he
comunity derive sone benefit fromall this

new gromh. It is for that reason and those
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st ated above that ANC- 6D opposes this request
for a waiver."

And | guess ny question is in the
| arger scale, not talking about specific
anenities, do you think that this project
bri ngs sonme community benefit?

MR GLASGOW Well, | think with
respect to the design and the floor to ceiling
heights and the ability to accomodate
reasonable retail in the space, that that's
the potential for an anenity to the community
that wouldn't otherw se exist if you -- that
woul d be tough space for retail if the speci al
exception were deni ed. You would be nore |ike
to have a non-retail use on the ground fl oor.

CHAIl RPERSON M LLER: And in
general, the retail wuld be serving the
community, correct?

MR GLASGOWN | think at this
| ocation with these size of spaces, | would
think so. You are right there by the Metro

St ati on.
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CHAI RPERSON M LLER I's It
premature to even ask you what kind of retail
m ght go there?

MR GLASGOW Yes, because
normally the retail cones |ast.

CHAI RPERSON M LLER: But wth
these high ~ceilings it allows for an
opportunity for a greater variety of retail
then it would otherw se?

MR GLASGOWN  Yes.

CHAI RPERSON M LLER:  Ckay. Thank
you.

VICE CHAIR ETHERLY: Just as a
followup to that, Madam Chair. Wuld it be
your testinony, M. dasgow, that it would
per haps be consi stent with what we are al ready
seeing along that corridor in terns of sone of
the other properties in that immedi ate
vicinity? You are seei ng CVSes, you' re seeing
small, | don't want to use the word carryout,
because due to sone case activity over the

| ast few weeks, that has becone highly
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charged, but you see Subways, you see bank
uses, Yyou see that type of snmall alnost
nei ghbor hood- based retail s?

MR, GLASGON | would see it nore
al ong those lines just because of the nature

of the space and where it is oriented.

VICE CHAIR ETHERLY: Ckay.
Excel | ent . Thank you. Thank you, Madam
Chai r.

BOARD MEMBER LOUD: Just as a
qui ck followon question. How nuch retail
square footage wll be available on that

ground fl oor?

MR, RAHVAN: It would be about
6, 000 square feet.

CHAl RPERSON M LLER:  Okay.  Any
ot her questions? Then | think we can turn to
O fice of Pl anning.

MR JESI CK: Thank you, Madam
Chair, Menbers of the Board. M nane is Mtt
Jesick. The Ofice of Planning reviewed this

application based on the criteria of section
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774, which governs rear yards and relief to
rear yards.

Those criteria describe certain
condi tions, such as provision of light and air
and privacy to both the occupants of the
subject site as well as occupants of adjacent
sites. The criteria also discusses the
provision of off-street facilities, such as
par ki ng and | oadi ng.

Regarding privacy and light and
air, the Ofice of Planning feels that because
t he adj acent building to the west is an office
buil ding, there will be no undue inpacts to
privacy. G ven the large courtyard on the
residential property to the northwest, there
will be no inpacts to Ilight and air or
privacy.

And as the Board has heard, there
are no significant wi ndows on the north -- or
excuse ne, on the south side of the church,
whi ch faces this property, so inpacts to |light

and air would be m ni mal due to the
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construction of this building. The applicant
Is also providing nore than adequate off-
street parking and they are neeting the
| oadi ng requirenents for the C3-C District.

Regarding retail, | would just
note one point on Sheet A-1.3 of the
applicant's prehearing statenent plan set that
the ground fl oor spaces are | abel ed as of fice.
| just wanted to point that out to bring that
to the Board's attention. It's not really
material to whether the rear yard relief is
granted or not however.

But the Ofice of Planning has no
outstanding issues regarding the rear yard
relief and we recomend approval of the
application.

CHAI RPERSON M LLER: Do we have a
report from DDOT?

MR JESICK: W contacted DDOT to
request comments, but we have not heard
anything fromthem

CHAI RPERSON M LLER: Did you have
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a conversation with anybody at DDOT wth
respect to any inpacts?

MR JESICK: | have not been the
project nmanager on this case. ['"m just
covering today for the project manager, so |
don't know if that person actually had a
conversation linked with anyone or not.

CHAI RPERSON M LLER:  Ckay. Thank
you.

COW SSI ONER  JEFFRI ES: Wul d
Metro, WWATA weigh in on this at all?

MR JESI CK They are certainly
adj acent property owners. | know they are
aware of this application, but we have not
recei ved any conment fromthem

CHAl RPERSON M LLER: Do you know
whet her we got anything from Departnent of
Housi ng and Communi ty Devel opnent ?

MR JESI CK They did not review
this application, as it is not a housing
devel opnent .

CHAl RPERSON M LLER:  Oh.
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MR JESI CK: It's really an
of fice.

CHAI RPERSON M LLER:  Ckay. Thank
you. Okay. Any questions fromBoard Menbers?
Any cross exam nation?

MR, GLASGOWN No cross.

CHAl RPERSON M LLER: And do vyou

have a copy of the Ofice of Planning' s

report?

MR, GLASGOW  Yes.

CHAI RPERSON M LLER:  Ckay.

MR GLASGOW Yes, and we have
read that.

CHAl RPERSON M LLER: Thank you.
kay. At this tine, it would be appropriate
for the ANC Comm ssioner to cone forward, but
| don't believe there is an ANC Conmmi ssi oner
here, correct? So, therefore, anybody else
who is here who would like to testify either
I n support or in opposition to the application
coul d cone forward.

Ckay. Not hearing from anybody,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

t hen any | ast questions fromthe Board? kay.
Then 1'lIl turn to you, M. dasgow, for
cl osi ng.

MR, GLASGOW Just very briefly in
cl osi ng. | believe that we have net the
burden of proof for a rear yard waiver in the
nature of a special exception. |If the Board
deenms fit, we would like to get a decision
t oday, so that we can nove forward and we w ||
submt a <copy of the record for our

subdi vi si on pl at.

CHAI RPERSON M LLER: | have one
ot her questi on. | guess Ofice of Planning
noted about, |'m not sure which exhibit it

was, that the ground floor identified the
space for office as opposed to retail, |
guess. Could you address that?

MR GLASGOW Yes, we had --
office is a permtted use, retail is a
permtted use. W have no objection to
submtting a revised sheet that says office/

retail, because sone of the spaces deep you
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may not have a retailer that even would take
the entire depth of that space.

CHAl RPERSON M LLER: Ckay. " m
not sure which exhibit it is, but | think that
woul d be a good idea if this is sonething that
IS going to be attached to your pernmanent
application and then which woul d be i nprovi ng
pl ans as presented.

MR, GLASGOW Al right. W would

submt a revised Sheet A-1.3 that says office/

retail.
CHAl RPERSON M LLER: Ckay. G eat.
MR GASGOW On those two spaces.
CHAI RPERSON M LLER: Great. Thank
you.

MR GLASGOWN Kkay.

CHAl RPERSON M LLER: Does t hat
concl ude your presentation?

MR. GLASGOW  That concludes the
presentati on.

CHAI RPERSON M LLER:  Ckay.

COW SSI ONER JEFFRI ES: Wl |, just

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

a quick question. If you couldn't find
retail, what type of office users would take
t hat space? Are you |ooking at 16 foot fl oor
to ceiling or well, that's floor to slab.

MR DONOHUE: Good nor ni ng. \%%
name i s Robert Donohue. |'mwth the Donohue
Conpani es. The tenants for the office portion
of the building could be Governnent agenci es.
They coul d be associ ations. They could be --

COW SSI ONER  JEFFRI ES: On the
ground fl oor?

MR DONOHUE: Ch, l'"m sorry.
G ound floor specifically?

COMM SSI ONER JEFFRI ES:  The ground
floor, yes. |'msaying that if you are unable
to identify retail tenants.

MR, DONCHUE: Yes.

COW SSI ONER JEFFRIES:  Wio woul d
the likely office users for that type of
space?

MR. DONCHUE: They woul d probably

be soneone who woul d take other portions of
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the building, so the groups that | nentioned
previously. There could be a law firm that
woul d take a big block of space. It could be
t he Governnment GSA that woul d take a bi g bl ock

of space and they may want the ground fl oor,

so ultimately it will be market-driven.
COW SSI ONER  JEFFRI ES: kay.
Thank you.
CHAl RPERSON M LLER: | guess |

just want to ask a clarifying question,
because we were tal ki ng about the high ceiling
hei ghts, which this special exception would
facilitate, because you -- okay. So we went
t hrough that. Does that nake that space nuch
nore conduci ve to retail as opposed to office?

MR. GLASGOWN Yes, | think that's
what Conm ssioner Jeffries is driving at.

CHAI RPERSON M LLER:  Ckay.

MR G.ASGOW |Is that if you have
t he higher ceiling heights, you' re nuch nore
likely to have retail in there.

CHAI RPERSON M LLER:  Ckay. Okay.
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Thank you.

VI CE CHAI R ETHERLY: Madam Chai r,
If it's appropriate, at this tine, | would be
nore than happy to nove approval of
Appl i cation No. 17604 of NJA Associ ations LLC,
pursuant to 11 DCVR 3104.1, for a specia
exception for a waiver of the rear yard
requi renents, under subsection 774.2, to all ow
the construction of an office building at
prem ses 1111 New Jersey Avenue, S. E., and
woul d invite a second.

BOARD MEMBER MANN:  Second.

VICE CHAIR ETHERLY: Thank you
very much, M. Mann, if | heard that correct.
| think the record is anmply full and well -
devel oped on the i ssue of the rear yard wai ver
as it relates to the requirenents of 774.3,
which reads in relevant part "Apartnents and
of fice windows shall be separated from ot her
buil dings that contain facing w ndows, a
di stance sufficient to provide light and air

and to protect the privacy of Dbuilding
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occupants. "

W have received anple testinony
whi ch speaks to the orientation of the w ndows
of the subject property relative to both
existing and anticipated construction as
relates to the office building at 100 M
Street. No habitable roons in either building
there. The orientation is such that buil dings
do not directly face each other, as was
I ndicated with regard to the apartnent house
at 1100 1% Street. The main tower of the
residential wuse is located in such an
orientation as to be, approximately, 100 feet
from the rear wall of the proposed office
bui | di ng.

You wll not have w ndows facing
directly each other. Wth respect to 774.4
"I'n determ ning the distance between w ndows
and buil di ngs faci ng each other, the angle of
site lines and the distance of penetration of
site lines into habitable roons shall be

sufficient."
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Again, given the orientation of
the subject property and existing buildings
and anticipating buildings, you do not have
any of those considerations brought into --
brought to bear, if you wll. We have had
sone di scussi on about any inpacts that may be
experienced by St. Miatthew s Church and
clearly with the testinony that has been
provi ded by the pastor here today, we do not
have any opposition expressed by that adj acent
property owner

So wth respect to t he
requi rements of 774.3 and 774.4, 1 think we
are clearly confronted with a very well-
devel oped record. Wth respect to 774.5, "The
buil ding plan shall include provisions for
adequat e of f - street service functions,
I ncl udi ng par ki ng and | oadi ng areas." Par ki ng
and | oadi ng services are all provided on-site
Wi thin the building. Parking is accessed
directly fromNew Jersey Avenue and |loading is

accessed of f the north/south alley of the rear
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with | oading berths angled to provide easier
access for trucks entering fromthe south and
exiting fromthe north.

As was indicated by the Ofice of
Planning in its report pursuant to 774.6, we
do not have any submttals fromthe District
of Col unbi a Departnent of Transportation, but
| don't think anything has been presented or
devel oped here in the record which would
suggest t hat such submttal woul d  be
necessary. SSmlarly, there is not a
requi r ement in this instance for any
submttals fromthe Departnent of Housing and
Comuni ty Devel opnment, as thisis entirely for
of fi ce use.

So | think pursuant to 774 and
it's pertinent sections, the record is very
full and conplete and clear. Wth respect to
the issue of alittle bit of the conversation
regarding that ground floor office/retai
space, | am pleased that the applicant has

offered to, shall we day, at | east redesignate
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that in his drawngs, but | am fairly
confortable, | woul d say strongly confortabl e,
that the applicant, consistent with their
testinmony, will be endeavoring to ensure that
there is an adequate retail tenant, if
possi ble, for that space.

| am harking back to the question
of ny col | eague, the esteened M. Jeffries, in
tal ki ng about the inportance of ground fl oor
retail, but | think the testinony that | have
heard is very consistent with the belief that
this applicant is going to endeavor to get a
strong retail tenant for that ground fl oor, so
| wouldn't necessarily be conpelled, if you
will, to, shall we day, speak nore strongly
about the need for retail space there.

| think experience and the market
has borne out with respect to a |ot of these
properties as they have risen up along both M
Street itself, but also sone of the adjacent
side streets that the market continues to be

rel atively robust for adequate retail inthis
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ar ea. Retail that although it is not, shal
we say, required as part of this application,
but as a resident over in this vicinity of
Ward 6, perhaps not as close as sonme of ny
ot her coll eagues, there are retail uses that
have sprouted out and sprouted up in sone of
these office buildings that | have nanaged to
t ake advant age of.

| won't indicate Subway, Five GQuys
Hanmburgers and all this other stuff. Again,
this is what we call dicta and not necessary
to be a decision, Madam Chair. But for the
pur poses of just that discussion about the
treatnment of that ground floor space, | think
the applicant's testinony is nore than
sufficient interns of their desire to take a
strong solid retail tenant in that space.

That being said, Madam Chair, |
bel i eve agai n that the requi renents of section
774 have been adequately nmet with regard to
the special exception for the rear vyard

wai ver. Thank you, Madam Chair.
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CHAI RPERSON M LLER: Thank you.
Are there other comments? | just have a few.
774.6, | think, even though we don't have a
report from DDOT it doesn't require us to
actually have the report. It requires us to
submt the application to DDOT for comment.
So | think that regulation was fulfilled by
our having submtted that.

| al so want to note the support in
the record by adjacent property owners at 100
M Street and 1100 1°° Street and then also
today, | was going to say, M. Wshi ngton has
I ndi cated that he was in support, | believe,
on behal f of the church. And al so, right,
Capi t ol Hill Restorati on Soci ety has
submtted, we have a copy of an enmail, and
it's fromthe Capitol H Il Restoration Society
Zoning Commttee and M. Gary Peterson says in
this "I sent a letter in support. I f they
don't have it, please, take this email as your
authority to represent that the CHRS supports

the application. So we have that.
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COW SSI ONER  JEFFRI ES: Madam
Chai r man?

CHAl RPERSON M LLER:  Yes.

COW SSI ONER JEFFRIES:  Was there
al so sonet hing from 6A?

CHAI RPERSON M LLER: Yes, that's
the | ast thing.

COMW SSI ONER JEFFRI ES: | t hought .

CHAl RPERSON M LLER: The ANC
report is Exhibit No. 29 and they are in
opposi tion and the applicant has indicated,
bel i eve, that their understandi ng of the case
| aw i s that because ANC-6D doesn't address the
I ssue, that we don't need to give it great
wei ght . And | just have a little bit of a
different take on it.

| think that if the ANC neets the
requi rements for great weight and that they
hol d their neeting, they have their quorumand
they have a vote, etcetera, that we give that
great weight, but that neans that we address

their issues and it's not very different from
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what the applicant is saying in that if we
find their I ssues i rrel evant, that's
addressing their issue.

But | did raise at the hearing
their issue about the community deriving sone
benefit fromthe building. And I think that
M. d asgow addressed it and we di scussed how,
in fact, providing the special exception
relief in this case actually enables this
project to benefit the community by allow ng
themto have the higher ceilings and creating
a better space for retail that could serve the
communi ty.

So in that sense, | think we are
addressing their concern and | would al so, |
guess, echo what M. d asgow said though, a
speci al exception is different froma PUD and
we don't have any authority to grant
anenities. W just have to nake sure there
are no adverse inpacts and that it neets the
requi rements of the specific relief that is
bei ng sought.
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VICE CHAIR ETHERLY: |  would
agree, Madam Chair, with respect to all of
your observations as relates to the ANC 6D
report. Two very quick matters relative to
the ANC. One is just a housekeeping matter.
| cannot recall if we waived our rules to
accept the ANCreport as it was tined into the
office on May 3, 2007, and therefore not
tinmely. | would have no objection to doing
that, but | just wanted to indicate that for
t he record.

CHAI RPERSON M LLER: Wy don't we
just do that right now, just so we knowit's
done. Ckay. There is consensus.

VI CE CHAIR ETHERLY: Sure.

CHAI RPERSON M LLER: It's wai ved.

VICE CHAIR ETHERLY: Terrific.
But your comrents go specifically, | think,
and accurately to ny understanding of the
record as it relates to a couple of the
observations that were nmade by the ANC with

respect to, in particular, the second
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par agraph as the ANC t al ked or di scussed |i ght
and air or | should say Ilight and sight
| ooking at the text of the ANC s report.

| think the record has been
adequately developed to refute, rebut that
concern regarding the dimnishnment of the
quality of life for people who would live in
t he proposed resi denti al devel opnent by virtue
of both the orientation of this project and
its relationship to how that pr oposed
residential devel opnent wll be set forward.

| think additionally, the ANC
specifically referenced St. Matthew s Church
and concerns that may had been rai sed by that
property owner and, clearly, we have testi nony
on the record that those issues have been
addressed in that regard. And | think as you
ultimately spoke to the issue of community
benefits, both this applicant, its |egal
counsel and this Board probably are very
famliar wth sone of the | ongstandi ng debat es

about the issue of community benefits and
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community benefit agreenents and where they
are appropriate and how do you go about
entering into them structuring themand that
Is clearly well beyond the purview of this
Board for the purposes of our special
exception.

But again, | think the record has
been anply devel oped that as the applicant
| ooks at this project and, in particular,
| ooks at its animation of the first fl oor, the
ground floor, that there is a commtnent to
maki ng sure that there will be both uses and
tenants that will enure to the benefit of both
residents and visitors in this, shall we day,
steadily grow ng and critical corridor of the
city.

So wwth that, Madam Chair, just to
round out our discussion on ANC. Thank you
for highlighting their report, because |I did
negl ect to note sone of those concerns. Thank
you, Madam Chair.

CHAl RPERSON M LLER: Thank you.
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Any ot her comments? Ckay. Then | think we
can call the vote.

Al those in favor say aye.

ALL: Aye.

CHAI RPERSON M LLER: Al'l  those
opposed? All those abstaining? M. Bailey?

M5. BAILEY: WMadam Chair, the vote
I s recorded as 5-0-0 to grant the application.
M. FEtherly nmade the notion, M. Mnn
seconded, Ms. Mller, M. Loud and M.
Jeffries support the notion.

CHAI RPERSON M LLER:  Thank you.

M5. BAILEY: Are we doing a full
order?

CHAI RPERSON M LLER:  This is going
to be a full order, because we have opposition
in the case by a party. M. dasgow, do you
want to submt a proposed order?

MR GLASGOW Yes, we would be
happy to submt a proposed order.

CHAI RPERSON M LLER:  Ckay.

MR, GLASGOW Thank you.
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CHAl RPERSON M LLER: Thank you.
Do you have any idea, not that there is any
requirement ?

MR GLASGOW I woul d  say,
approxi mately, what a week to 10 days, | ooki ng
at the draft order or the proposed order.

CHAl RPERSON M LLER: Ckay. It's
just for a general idea. | nean, you're not
under an obligati on.

MR GLASGOW Kkay.

CHAI RPERSON M LLER: So okay.
G eat. Thank you very much.

MR GLASGOW Thank you.

CHAl RPERSON M LLER: Ms. Bail ey,
do we have anything el se on the agenda?

MS. BAI LEY: Not for the norning
sessi on.

CHAl RPERSON M LLER: Ckay. Then
this neeting is adjourned.

(Wher eupon, the Public Hearing was
recessed at 11:44 a.m to reconvene at 1:29

p.m this sanme day.)
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A-F-T-EERNOON S-E-S-S 1-ON
1:29 p. m

CHAI RPERSON M LLER:  Thi s heari ng
wll, please, cone to order. Good afternoon,
| adi es and gentlenen. This is the May 8, 2007
afternoon Public Hearing of the Board of
Zoni ng Adj ustnment of the District of Col unbi a.
My nanme is Ruthanne MIller. |'m Chairperson
of the BZA

To ny right is M. Curtis Etherly,
Vice Chair of the BZA, to ny left is M. Marc
Loud, he is the Mayoral Appointee on the BZA,
in addition to wus, and M. John Mann
representi ng NCPC on the BZA, M. Cifford My
wth the Ofice of Zoning, Sherry dazer with
the Ofice of Attorney Ceneral and Beverly
Bailey wwth the O fice of Zoning.

Copi es of today's hearing agenda
are available to you and are |located to ny
left in the wall bin near the door. Pl ease,
be aware that this proceeding is being

recorded by a Court Reporter and is also
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webcast live. Accordingly, we nust ask you to
refrain fromany di sruptive noises or actions
i n the hearing room

When presenting information to the
Board, please, turn on and speak into the
m crophone, first, stating your name and hone
addr ess. Wien you are finished speaking,
pl ease, turn your m crophone off, so that your
m crophone is no |onger picking up sound or
backgr ound noi se.

Al persons planning to testify
either in favor or in opposition are to fill
out two wtness cards. These cards are
| ocated to ny left on the table near the door
and on the witness table. Upon com ng forward
to speak to the Board, please, give both cards
to the Reporter sitting to ny right.

The order of procedure for special
exceptions and variances is: One, statenent
and wtnesses of the applicant. Two,
Governnment reports, including Ofice of

Pl anni ng, Departnent of Public Wrks, DDOT,
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etcetera. Three, report of the Advisory
Nei ghbor hood Conmm ssi on. Four, parties or
persons in support. Five, parties or persons
I n opposition. Six, closing remarks by the
applicant.

Pursuant to sections 3117.4 and
3117.5, the following tine constraints nmay be
mai nt ai ned. The applicant, appell ant, persons
and parties, except an ANC, in support,
I ncl udi ng wi tnesses, 60 m nutes collectively.
Appel | ees, persons and parties, except an ANC,
I n opposition, including wtnesses, 60 m nutes
col lectively. Individuals 3 m nutes.

These tinme constraints do not
I ncl ude cross exam nation and/or questions
from the Board. Cross exam nation of
wtnesses is permtted by the applicant or
parties. The ANCw thin which the property is
| ocated is automatically a party in a speci al
exception or variance case. Nothing prohibits
the Board frompl aci ng reasonabl e restrictions

on cross examnation, including tinme limts
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and limtations on the scope of cross
exam nati on.

The record will be closed at the
conclusion of each case, except for any
materi al specifically requested by the Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons nmust submt the
evidence to the Ofice of Zoning. After the
record is closed, no other information wll be
accepted by the Board.

The Sunshine Act requires that the
Public Hearing on each case be held in the
open and before the public. The Board may,
consistent wthits rules of procedure and t he
Sunshi ne Act, enter Executive Session during
or after the Public Hearing on a case for
pur poses of reviewing the record or
del i berati ng on the case.

The deci sion of the Board in these
contested cases nust be based exclusively on

the public record. To avoid any appearance to
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the contrary, the Board requests that persons
present not engage the Menbers of the Board in
conversati on.

Pl ease, turn off all beepers and
cell phones, at this tine, so as not to
di srupt these proceedings. The Board wi |
make every effort to conclude the Public
Hearing as near as possible to 6:00 ppm |f
t he afternoon cases are not conpl eted at 6: 00,
the Board will assess whether it can conplete
the pending case or cases renmaining on the
agenda.

At this tinme, the Board wll
consider any prelimnary matters. Prelimnary
matters are those that relate to whether a
case wll or should be heard today, such as
requests for postponenment, continuance or
w t hdrawal or whether proper and adequate
noti ce of the hearing has been given. If you
are not prepared to go forward with a case
today or if you believe that the Board shoul d

not proceed, nowis the tine to raise such a
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matter.

Does t he staff have any
prelimnary matters?

MS. BAI LEY: To everyone, good
afternoon. No, Madam Chair, staff does not.

CHAl RPERSON M LLER: kay. Then
would all individuals wshing to testify
today, please, rise to take the oath? M.
Bail ey, would you, please, admnister the
oat h?

MS. BAI LEY: Wul d you, please
rai se your right hand?

(Whereupon, the wtnesses were
sworn.)

MS. BAI LEY: Thank you. The first
case is Application No. 17603, of Johnson
Kunl i pe, pursuant to 11 DCVMR 3104.1, for a
speci al exception to allow the devel opnent of
four 4-unit apartnment buil di ngs under section
353. The property is Zoned R-5-A and it is
| ocated at prem ses 2506 and 2508 F Street,

S.E., and 5210 and 5212 F Street, S.E. The
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property is al so known as Square 5316, Lots 25
and 26 and Lots 805 and 807.

CHAI RPERSON M LLER: Thank you.
Wuld the parties in this case, please, cone
to the table?

M5. BAILEY: Madam Chair, thereis
a request for party status in this case.

CHAI RPERSON M LLER: Thank you.
s Ms. Green here? You can cone to the table
t oo, because you're applying for party status
possi bly? And is the ANCrepresentative here?
Wiy don't you cone to the table as well,
because | think we have a report from you
which seens to indicate that you m ght be
seeking sone kind of a postponenent and we
want to clarify that as well. Wy don't the
three of you identify yourself for the record
to begin with, because we mght as well start
wi th the applicant.

MR AGBIM MW nane is |ke Agbim
9611 Cedar Hal |l Lane, Upper Marl boro, Maryl and

20774, applicant.
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CHAl RPERSON M LLER:  Thank you.
M5. HAMLETT: My nanme is Rosa
Ham ett and |'' mthe ANC Conmm ssi oner of 7EO3.

M5. GREEN: My nane is Rose G een

and | live at 5201 E Street and this
devel opnment will be in ny -- adjacent to ny
property.

CHAI RPERSON M LLER:  Ckay. Thank
you. | think that the first itemthat we want
to deal with as a prelimnary matter is M.
G een's application for party status. That's
okay. Basically, we have different ways you
can participate in the hearings. And first
off, we want to let you know what that is,
because | don't think the notices are all that
clear, so that we know that you have an
understandi ng of the difference and how you
want to proceed.

So there are two ways to proceed.
One is as a person. Every person who wants to
testify on a case can testify on a case, so

you woul dn't need party status for that. |If
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you wanted to testify about the i npact of this
proj ect on your property, you don't need party
status for that. GCkay.

But what party status allows you
todo, if youqualify it, and then if you seek
it, then we w |l determ ne whet her you qualify
for it, it allows you to participate fully as
a party, like the applicant in that you coul d
present witnesses in the case. You can cross
exam ne the applicant's witnesses, things |like
that, submt evidence.

So not everybody who fills out one
of these forns actually wants to do all that,
but sone people do. So do you have a reaction
to how you would |ike to proceed?

MS. GREEN: | think I would I|ike
to go ahead with the party status. | do hear
what you're saying, but to termnate that
opportunity now is sonething |I'm not -- you
know, | wouldn't want to regret |ater on.

CHAI RPERSON M LLER  That's fi ne.

| just wanted to nake sure you knew what you
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wanted in this case. Ckay.

M5. GREEN: Ckay. Thank you.

CHAI RPERSON M LLER: Now, we're
going to evaluate your application. And in
that process, the other parties have an
opportunity to comment whet her they think that
you should be granted party status in
accordance with our regul ations. Are there
any comments from the applicant or the ANC?
Do you oppose party status? Do you have any
obj ections?

MR AGBI M | would defer that
deci sion to the Board.

CHAI RPERSON M LLER  Ckay. Okay.
Do we have any comments fromthe Board then?
It appears that Ms. Rosa -- she says in her
party status application her property -- this
project would be behind her house, as |
understand it, approximately, 40 feet. So in
that way, | believe she is stating that she is
different fromthe general public with respect

to the inpact, because of the proximty.
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VICE CHAIR ETHERLY: If | may,
Madam Chair, | would tend to agree with your
initial reading of the application. If |
m ght, through you, | just have one question
for Ms. Green, just to orient nyself to where
you are |ocated. You may not have a copy of
this. There is an Exhibit No. 6 in our
folder, there are a series of pictures of the
site and | just wanted to get a sense of where
your property is.

Agai n, because you may not have a
copy of this, thereis a picture on the second
page which is looking from F Street towards
what's the rear of what this property -- what
the application would be. |s your property --
now, | see a green house. | see what appears
to be a larger yellow house with yellow
si di ng. Are either of those properties
representing your property? If 1 could
perhaps? And, Ms. Green, if you could just
turn on your m crophone, we want to be sure

that we catch you on the record here. Thank
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you, ma'am

M5. GREEN Ckay. | do have a
picture of that, what you are referring to.
From -- are you |looking at the one that you
said fromF Street, S.E, |ooking northwest?

VI CE CHAIR ETHERLY: That's on the
first page.

M5. GREEN: Ckay.

VICE CHAIR ETHERLY: If you go to
the second page, there is a picture at the
bottomthat says fromF Street, S.E., |ooking
nort heast .

M5. GREEN. Oh, okay. |If you |ook
at the top of that sheet where it say fromF
Street | ooking northeast.

VICE CHAIR ETHERLY: Yes, ma' am

M5. GREEN. There is a portion of
ny house there.

VICE CHAIR ETHERLY: | see.

M5. GREEN: There is a car in the
backyar d.

VI CE CHAIR ETHERLY: And there's a
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car in the back.

MS. GREEN: Ri ght . And if you
woul d - -

VI CE CHAIR ETHERLY: (kay.

M5. GREEN: -- |ook on the other
sheet where it say from F Street, S E

| ooki ng northwest, the house is --

VI CE CHAI R ETHERLY: There is --

M5. GREEN: -- brick with sone --

an addition in the back.

VI CE CHAI R ETHERLY: Excel | ent.

M5. GREEN:. W th siding.

VICE CHAIR ETHERLY: And there is

the blue, there is that blue recycling can

right at the side of your house on

picture, correct?

t hat

M5. GREEN: Yes, | believe so.

VI CE CHAI R ETHERLY: Ckay.

See.

M5. GREEN: These are black and

whi t e.
VI CE CHAI R ETHERLY: (Ckay.

whi ch one you are tal ki ng about.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

see

136

(202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

M5. GREEN:  Yes.

VICE CHAIR ETHERLY: Thank you
very nmuch. Just for the benefit of ny
col l eagues, | was trying to orient nyself to
whi ch property was Ms. Geen's. | would tend
to agree with the Chair. | believe the party
status application due to proximty and the
nunber of the concerns that have been rai sed,
some of which, a nunber of which speak to the
specific test that is at issue under this
case, | would be in support of party status
for Ms. Green, Madam Chair.

CHAl RPERSON M LLER: Thank you.
And | think what | would like to do also is
read the regulation that sets forth the
standard for our granting party status, so you
know what we are considering and in case you
want to offer anything in addition to what you
have provi ded.

3106. 3 states "In considering any
request for party status pursuant to 3106. 2,

t he Board shall grant party status only if the
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person requesting party status has clearly
denonstrated that the person's interest woul d
| i kely be nore significantly, distinctively or
uni quely affected in character or kind by the
proposed zoning relief that those of other
persons in the general public.”

So what | was saying was on the
face of your application, the proximty of
your hone to the proposed project would tend
to support that, that you would be inpacted
differently. | just have a question. Are you
I npacted do you think different? This talks
about the general public, but how about the
ot her houses in this area? Are you inpacted
differently, do you think, than ot her
nei ghbor s?

MS. GREEN: Well, there are, you
know, sone ot her nei ghbors that are, you know,
I npacted in the sane way that | am i npacted.
One of the neighbors, Ms. Spriggs, her house
Is the house -- are you |ooking at the

picture? If you |look at -- and she is present

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

138

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

139

here today. Her house is -- if you |ook at
the F Street, S. E, |ooking northeast, the
house, the ranbler, the while ranbler with the
bl ack shutters, okay, she has a ranbler. And
that's adjacent, too. She is, you know,
present here.

CHAl RPERSON M LLER: She is
present ?

M5. CGREEN: Yes, she is present.

CHAI RPERSON M LLER:  Ckay.

MS. CGREEN: And | -- and then
there i s anot her nei ghbor, Iris Scott, and her
-- you know, their house is the house that's
next to mne, the green house. They wll be,
you know, inpacted also. W do have a signed
petition fromsone of the neighbors, you know,
some of the residents in the, you know, area,
you know, who couldn't be here, but they, you
know, they want to, you know, |et you know
that they are inpacted by this devel opnent.
They woul d be inpacted by this devel opnent.

CHAI RPERSON M LLER  So your case
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woul d go to the inpact of all these imedi ate
nei ghbors as being the sane, but different
fromthe general public. |Is that correct?

M5. GREEN: Wbul d you repeat that?

CHAl RPERSON M LLER: Ckay. " 'm
sorry. That what you seem to be saying, at
this point, is that the concerns that you have
are also shared by the other imedi ate
nei ghbors, but this is still different from
t he general public.

M5. GREEN: Most of the concerns
arethe sane. Mneisalittle different, you
know, in that it would be -- well, | kinda sit
I n my backyard and, you know, this would be a
towering, you know, structure. And it would
be with a four 4-unit apartnent building, it
would -- you know, that would bring in 16
househol ds.

CHAI RPERSON M LLER:  Ckay.

M5. GREEN:  You know, where there
was, at one tine, you know, none.

CHAl RPERSON M LLER: Ckay. So now
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It sounds like, I"'msorry, | got alittle off
track, you are really going to be -- | just
want to get a feel for where your point of
viewis going to be, and it sounds like it's
| npact on your property, because it's I|ike
your backyard. Even though others may have
some simlar concerns, your case is going to
be about your property, inpact on your
property. |Is that correct?

MS. GREEN: Vll, you know, also
well, we all, you know, are concerned about
our house val ue. We are concerned because
there is a lot of crine already in the area.
And that there, you know, does seemto be a
pattern that nore apartnent buil dings -- that
apartnent buildings bring in, you know, nore
crime. Like only this year, tw --

CHAl RPERSON M LLER:  All right. |
don't want to get into the testinony.

M5. GREEN: Ckay.

CHAIl RPERSON M LLER: |'msorry and

| don't want to spend too nuch nore tine on
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this, because | think that the Board is
probably of the view that you live so close
that you are inpacted and that you shoul d be
granted party status, so | wll nmake up an
of ficial decision on that.

I just wanted to understand
whet her you were, basically, representing the
| npact on your house and ot hers can tal k about
the inpact on the nei ghborhood in general.
kay. Okay. Then any other questions? |Is
t he Board of a consensus to grant party status
to Ms. Rosa? GCkay. Then we are granting you
party status. And you can stay at the table
ri ght now.

W will go on to the next issue,
which | think is clarifying what the ANC is
asking us to do by their letter, dated Apri
23" Exhibit No. 26, which says on page 2 of
that letter that "W are asking that the
decision for this hearing be del ayed, so that
our input my be considered for this and

future apartnent buildings versus single-
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famly honmes being built on avail able [ and.”

So this is sonmewhat of a
prelimnary matter. | want to understand what
you are seeking, so do you want to address
that? [|'msorry, what's your nanme?

M5. HAMLETT: Rose Haml ett.

CHAI RPERSON M LLER  Hamlett, Ms.
Ham ett.

M5. HAMLETT:  Yes.

CHAI RPERSON M LLER:  Ckay.

M5. HAMLETT: No, | was just --
what we were trying to do as a board is try
to, you know, sort of speak in the future,
just in case we couldn't do anything about
this apartnent building being built, we was
just trying to get probably zoning and
planning to try to look at this, you know, if
It arises again.

And then the only other thing that
we had asked today was that the Board | eave
the record open, so that we can give our

f eedback fromthe ANC
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CHAI RPERSON M LLER:  Ckay.

M5. HAMLETT: You know, we al ways
gi ve a feedback of what we vote for or what we
don't vote for, so that's part of what we are
asking, that if they wll -- if the Board
woul d | eave the record open until we submt
our paperwork, | guess, is what |'m asking.

CHAI RPERSON M LLER: The paperwor k
I's going to be based on what?

M5. HAMLETT: On our voting. Wen
he presents to the comunity.

CHAI RPERSON M LLER: Ckay. D d
he --

M5. HAMLETT: O do we have to
vote again or will we be allowed to put our
I nput into this project?

CHAI RPERSON M LLER: Ckay. Right.

V. HAMLETT: As t he ANC
Conmi ssi on.

CHAI RPERSON M LLER: kay.
Usual ly, the process is, you know, nonths

ahead of tine you get notice of an application
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and t he applicant presents to the ANC and t hen
the ANC submits their report to the Board
before the hearing. That's the nornal
procedur e. Sonetinmes that doesn't work
because t he applicant doesn't showup or there
I's sonmething that happens and the ANC often
will ask to either postpone the hearing or
submt a report later.

So | just want to figure out
before we reach your specific request what
happened in this case. Did the applicant
present to the ANC?

M5. HAMLETT: No.

CHAl RPERSON M LLER: And why
didn't that happen?

M5. HAMETT: Ckay. Well, the
first time he cane, he presented and the
comunity gave hi ma whol e bunch of things to
try to correct. So then he was supposed to be
schedul ed to cone to our | ast nonth's neeti ng,
but he didn't. He couldn't cone, so we

al l owed the neighbors -- well, the conmmunity
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to present, so he has not presented to us yet.

CHAI RPERSON M LLER: He hasn't
presented on the new revi sed plans?

M5. HAMLETT: Right.

CHAl RPERSON M LLER:  Ckay.

M5. HAMLETT: Right.

CHAI RPERSON M LLER: Do you have
sonet hing? Do you want to respond to that?

MR AGBIM Yes. Yes, we did, in
fact, work back and forth with the ANC and t he
nei ghbors who have concerns and also with the
recommendations by the Ofice of Planning.
And we cane up with a revised plan which |
have copi es of here today. Unfortunately, the
next ANC neeting is to this evening, so we
have not been able to present this newrevised
drawi ngs to the nenbers of the conmunity in
whol e.

And what we're hoping is that you
can still hear this matter and |eave the
record open so that this evening when we

formally present to the ANC, then they wll
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cast a vote and advise you of their decision
of their position.

CHAI RPERSON M LLER:  So you don't
have any objection to our |eaving the record
open at the end of this hearing today for them
to submt a report?

MR AGBIM Rght. |If you do for
the report fromthe ANC, | would be flexible
to that, because | wll be attending the
meeting this evening to do the presentation.

CHAl RPERSON M LLER: Ckay. And
woul d you want an opportunity to respond to
that report, if we choose to do that?

MR AGBIM | didn't hear you.

CHAI RPERSON M LLER: I f we choose
to leave the record open for another ANC
report, would you want the record open al so
for you to respond to that report?

MR AGBI M | would defer that
deci sion to you.

CHAI RPERSON M LLER  Ckay. Ckay.

Let nme ask you, Ms. Hamlett, this ANC report
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that we have, are these questions related to
this particular case that you would like to
pursue in this hearing? You have a series of
possi bl e consi derati ons.

M5. HAMLETT: Yes.

CHAI RPERSON M LLER: So you are
prepared to go forward today with the heari ng,
you just want it left open for what happens
tonight in the conmunity?

M5. HAMLETT: Yes, yes.

CHAI RPERSON M LLER: Ckay. I m
not sure we have to decide that now It |ooks
| i ke there probably woul dn't be a problemw th
t hat .

VICE CHAIR ETHERLY: It sounds as
t hough the key question has been answered
here. The bi ggest concern was, obviously, the
ANC hasn't taken a vote yet. You have had
some discussions, but there are still sone
t hi ngs you need to tal k about.

M5. HAMLETT: Yes, yes.

VI CE CHAI R ETHERLY: | think the
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bi ggest question for us was did you want us to
nove forward today and still hold the hearing
or would you prefer the Board to consider
waiting until you have your ANC neeting
toni ght, you get your presentation from M.
Agbi m on behal f of the applicant and then the
Board woul d take your report into the record.
"' m hearing you say that you are confortable
proceedi ng forward today.

M5. HAMLETT:  Yes.

VICE CHAIR ETHERLY: As |long as
t he Board keeps the record open.

M5. HAMLETT: Keeps the record
open.

VICE CHAIR ETHERLY: To receive
your report, whichever way it goes.

M5. HAMLETT: VWi chever way it
goes.

VI CE CHAI R ETHERLY: I m
confortable with that then

CHAl RPERSON M LLER: Al right.

Ckay. Actually, it's not an official notion
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and I|"'mconfortable with that as well.

VI CE CHAI R ETHERLY:  Sure.

CHAI RPERSON M LLER: | think that
what we can -- just so you know what's going
to happen, | don't think we have any probl em

| eavi ng the record open then for your report.
| also think it's a good idea usually to |et
t he applicant have an opportunity to at | east
respond, because he won't have the opportunity
to cross after this hearing, so at |east |

think he could have the opportunity to

respond.

And, Ms. Rosa, you are a party as
well, so if you want to respond to the ANC
report, | don't have a problem with that

either. You get that opportunity as a party.
kay. | think we can go forward wth the case
then. Thank you. And at this tinme then, we
turn to the applicant to present the case.
MR AGBI M Thank you. Thi s
application is for a special exception for

construction  of four 4-uni t apart ment
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bui | di ngs for-sale condom niuns in this area.
This is on F Street between 51 and 53"
Street, S. E

We expect that all the buildings

will be managed by one honmeownership or
managenent conpany, so I ssues about
| andscapi ng, trash r enoval and auto

mai nt enance i ssues as it affects the nei ghbors
wll be jointly taken care of. The revised
desi gn nmakes provision for on-site parking.
One parking per unit for atotal of 16 parking
spaces on the property.

CHAI RPERSON M LLER: Excuse ne,
M. Agbim do we have, does the Board have the
revi sed plans?

MR AGBIM | did send portions of
It to M. Nyarku, but | do have the whole
package, 13 copi es of the whol e package here.

CHAI RPERSON M LLER:  Ckay. Could
you give that to M. My, please? Thank you.
Did you need that in front of you or is that

a copy?
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MR AGBIM No, | do have a copy.

CHAl RPERSON M LLER: Ckay. Then
you can proceed. Thanks.

VICE CHAIR ETHERLY: Ch, Madam
Chair?

CHAI RPERSON M LLER:  Yes?

VI CE CHAI R ETHERLY: | also just
wanted to indicate if the Comm ssioner and
Ms. Geen wanted to just make thenselves
confortable in the audience and listen to the
presentation, you can do that. You don't need
to stay at the table, that way you can ki nd of
give M. Agbimthe big eye from behind him
but, please, feel free to just nmake yoursel ves
confortable. | just wanted to indicate that.

CHAI RPERSON M LLER: Ckay.
Wienever you are ready.

MR AGBIM Cay. the entire site
Is relatively flat. There is very small or
m nor el evati on change fromthe hi ghest point
to the | owest point, but we have provided in

the paved areas sone area drains to coll ect
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any water runoff before it gets into the
street. Like | nentioned earlier, the entire
site has been fully fenced in. We have a
| andscapi ng buffer all the way around the
par ki ng areas to reduce the i npact to adj acent
properties.

We have for each building a trash
enclosure area that's placed towards the front
on the south side of the property to allow for
easy twice a week trash pickup. There is a 16
foot uninproved alley that runs through 5206
and 5208, which is Lots 807 and 805. W have
taken advantage of this 16 foot alley to
provide for parking entrance for the two
buildings that it is in between. This alley
will not continue onto M. and Ms. Geen's
property in the rear.

On the |andscape plan, you wll
notice that there is an evergreen hedge that
goes all around the rear of the property
enclosing the parking areas and next to the

hedge we would use a 6 foot high site-type
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plants to, you know, protect the rest of the
property.

Lighting is also provided. We
have offset the lighting from the property
| ines and we have used a no-throwback Iight
fixture to ensure that we don't have |ight
spilling over to our neighboring properties.
On the revised plan, you wll see a detail of
the cut sheet of the |ighting being used and
two designs for a trash encl osure, which wll
ensure that through this twi ce a week pick-up
that there will be no trash spill-over.

CHAl RPERSON M LLER: Let nme ask
you whil e you are pausing, | don't knowif you
are finished or you're pausing.

MR AGBIM Yes, |'mdone.

CHAI RPERSON M LLER: You're
finished. GCkay.

MR AGBIM Yes.

CHAl RPERSON M LLER: Could vyou
just tell me on the plan, the | andscapi ng pl an

where is Ms. Green's property?
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MR AGBI M Ms. Green's property
is if you look at the 16 foot w de uni nproved
alley, the center Iine of that alley or rather
that alley runs next to her property. |[|f that
alley were to be projected backwards towards
E Street, her property would be on the top
| eft corner of the page.

CHAI RPERSON M LLER: Is it shown
on here? |s her property or not?

MR AGBIM Actually, if you I ook
on the cover page, you wll see 53160807,
right behind that is Ms. Green's property. On
t he cover page that shows the city map.

VI CE CHAI R ETHERLY: Madam Chair,
I f you are confortable wth questions at this
tinme, thank you very nmuch for your
presentation, M. Agbim

MR, AGBIM Thank you.

VICE CHAI R ETHERLY: As you know,
of course, we are here under a special
exception, part of whi ch speaks to

considerations of light, air and privacy.
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VWhat | wanted to perhaps wal k through very
qui ckly, first, and sone of this, of course,
Is the result of some of the discussions that
you have al ready had with sone of the adj acent

property owners, perhaps Ms. Green, maybe t he

ANC.

MR AGBIM Right.

VI CE CHAI R ETHERLY: In terns of
some of the changes, |'m |ooking at kind of

the original plans and what you have | ust
submtted today, so | just wanted to kind of
hi ghl i ght a couple of the quick changes. It
woul d appear that, and let ne deal with the
rear parking area first, you have definitely
reduced -- have you reduced the nunber of
light fixtures that you are utilizing at the
rear of the property?

MR AGBIM Yes.

VICE CHAIR ETHERLY: As | | ook at
what is the new property, if |I'mcounting ny
pole nounted light fixtures correctly, it

| ooks I'i ke you now have sonewhere between 8 to
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12 of the pole nmounted |ight fixtures.

MR AGBIM That's correct.

VICE CHAIR ETHERLY: At the rear
of the property. Could you speak very briefly
to what you are anticipating in ternms of the
| evel of illumnation? Sone of the concerns
that | would anticipate we may very wel |l hear
woul d be considerations of the inpact of the
lighting of the rear parking area on those
rear properties that are housed on E Street.
Do you have a sense yet? Have you nade a
decision yet on what you are utilizing in
ternms of illumnes for those fixtures?

MR AGBI M Yes, yes. What we
have done is we have worked with the |ighting
designer to determ ne that once you | ower the

nounting height of the light fixtures and

I ncrease the illumnes, you will be able to
cover a greater area without spilling |ight
backwards onto neighbors' properties. So

that's exactly what has been done in this

design to reduce the anount of |ights, provide
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an evergreen hedge and plant that's going to
grow up to 4 to 5 feet and then increase the
Il lum nes of the light fixtures, so that while
we're raising the parking areas properly,
we're not spilling over any light into our
nei ghbori ng properties.

VICE CHAIR ETHERLY: So do you
have a sense of how high, how tall, what
hei ght you are looking at for those |ight
fixtures?

MR AGBI M Ri ght now they have
been reduced down to 6 feet.

VICE CHAIR ETHERLY: To 6 feet?

MR AGBIM Right.

VICE CHAIR ETHERLY: Ckay. And
what's the height of the fence at the rear of
t he property?

MR. AGBIM The fence shown on the
property is to be 6 foot high.

VICE CHAIR ETHERLY: Ckay. So
you'll have a 6 foot fence and then the hedge

wi |l be just sonmewhat bel ow the size of that
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fence?

MR AGBIM Right.

VICE CHAIR ETHERLY: 4 to 5 feet?

MR AGBIM That's correct.

VI CE CHAI R ETHERLY: Thank you.

CHAl RPERSON M LLER: Does this
fence go all around the perineter or three
sides or what? Because | didn't see the fence
where the evergreen is.

MR AGBIM Well, right. The --

CHAl RPERSON M LLER: | see it on
t he si des.

MR AGBI M The plan currently
shows the fence stopping and then the
ever green hedgi ng going all the way around on
the three sides enclosing the parking areas.

VICE CHAIR ETHERLY: So the fence
would only -- so would the fence only cover
fromthe F Street to, essentially, the rear of
the property structures and then your hedge
pi cks up?

MR AGBIM Right. R ght now the
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fence is showmm comng fromthe frontage on F

Street up to about two-thirds way towards the

back.

VI CE CHAI R ETHERLY: Ckay. So you
will not have a fence at the rear of the
property?

MR AGBIM W can't have a fence.

VI CE CHAIR ETHERLY: (kay.

MR AGBI M It will be fairly
redundant once the hedge natures.

VI CE CHAI R ETHERLY: Cotcha.

MR AGBI M But we can't have a
fence all the way around the property.

VI CE CHAI R ETHERLY: Okay. But at
this point, you don't have?

MR AGBIM Right.

VICE CHAIR ETHERLY: Ckay.
Gotcha. Gotcha. GOkay. And that woul d appear
to highlight or | should say mrror sone of
the items that were noted in Exhibit No. 28,
which was the letter that you submtted to

Comm ssi oner Hamlett in response to sone of
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the back and forth that you and community
menbers have had. | wanted to address there
was a point raised regarding the renoval of
all windows facing Ms. Spriggs' property at
5214 F Street, S E

So that would be in reference to

the building that's | abel ed on your plans as

5212 F Street, S.E. There will beno -- is it
proper to understand that there wll be no
lights on what is, | guess, the east wall
there. |Is that correct?

MR AGBIM That's correct.

VI CE CHAIR ETHERLY: There's no

W ndows.

MR AGBIM That's correct.

VICE CHAIR ETHERLY: On the east
wall. So for 5212 F Street, S.E., there wll

be no wi ndows on that east facing wall?

MR AGBIM Yes, and | would |ike
to add that we net with Ms. Spriggs. | net
wth the owner, Ms. Spriggs, and in

di scussion with her, she had nentioned that
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one of our concerns was the fact that this
bui | di ng was goi ng to have wi ndows that woul d
overl ook our property and create the privacy
I ssue. So at that point, we pulled out the
floor plan and | ooked at it and found that we
coul d actually do away w t hout those w ndows,
I f that woul d make her happy.

VI CE CHAIR ETHERLY: Ckay. And
are you replicating that approach on what

woul d then be the west facing wall at 5206 F

Street?

MR AGBIM No.

VI CE CHAI R ETHERLY: Ckay. So you
wi |l have wi ndows on that wall?

MR AGBIM That's correct.

VICE CHAIR ETHERLY: Ckay. So
when we |look at what is |abeled the side
el evation and | don't have a page nunber for
that, but I'ml ooking at this draw ng here for
what is your side elevation, that side
elevation is in all Ilikelihood referencing

5206 F Street, correct?
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MR AGBIM That's correct.

VI CE CHAI R ETHERLY: Ckay. Could
you speak, and this will be ny final question,
Madam Chair, again as a special exception
I nquiry, we are considering issues of |ight,
air and privacy, so | wanted to just be sure
" mclear, what is | abel ed your rear el evation
on that sane page wth the side elevation,
what is |abeled as your rear elevation, that
Is how you are intending to articulate the
rear of all four structures, correct?

MR AGBIM That's correct.

VICE CHAIR ETHERLY: Has there
been any discussion and | would anticipate
that this probably would be a very difficult
order to fill, has there been any di scussion
or have you consi dered whet her or not you can
limt the amount of fenestration on the rear
of the property? | would hazard a guess it
woul d be tough for you, because you woul d t hen
significantly inpact the |ighting that each of

the floors receive for the -- if you were to
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elimnate w ndows back there, but had you
gi ven sone thought to it?

MR AGBI M It's possible to
elimnate some w ndows, one each per |evel,
but that will greatly reduce the anount of
lighting on the rear bedroons.

VICE CHAIR ETHERLY: Um hum

CHAI RPERSON M LLER: Vll, is
there a privacy question there?

VICE CHAIR ETHERLY: Wll, I'm
anticipating just sonme of the concerns that
may be expressed by nei ghbors who are at the
rear of the property. Agai n, |ooking at
Exhibit No. 6 ny coll eagues wll note that you
have a nunber of, including Ms. Geen's
resi dence, other residences back there, so
part of what |'msure the Board will have to
wei gh is the privacy i ssues or considerations
that m ght be rai sed by sone of those top nost
w ndows on the four buil dings.

" m not suggesting that | have a

problem wth that, at this particular
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juncture, because we're just beginning to get
into the case, but | amjust kind of raising
It as an issue. To ne, the fenestration | ooks
fairly standard and straightforward. So
again, |I'm not suggesting that | have a
problem with it, but just kind of flagging
that as I'msure it will be an issue that wll
be rai sed.

Madam Chair, | think that covers
it for me in ternms of ny questions. I will

al so note perhaps just very quickly, let ne

come back to the light issue, if | my, you
also, M. Agbim have wall nounted |[ight
fixtures that will be on the side of each of
the buildings. |Is that correct?

MR, AGBIM That's correct.

VI CE CHAI R ETHERLY: Do you have a
sense at what height those fixtures will be
| ocat ed? | don't currently see them
represented on your side or let's just say for
now, your side elevation. So where woul d

those particular wall nmounted light fixtures
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be pl aced?

MR AGBI M Those wall nounted
light fixtures will be at 10 feet and they are
downward grazing light fixtures. They are
pl aced on the bl ank portion of the side walls,
the side elevations of the building. So the
bl ank portion to bl ank portion, if you | ook at
the last -- on the drawing submtted, it wll
be sonewhat in between the small w ndow and
the | arger w ndow.

VICE CHAIR ETHERLY: Ckay. So
| ooki ng at the side el evation where you have
t hose four smaller w ndows.

MR AGBIM Right.

VI CE CHAIR ETHERLY: You wi |l have
alight fixture somewhere at the 10 foot | evel
bet ween those small w ndows and would it be
that |ast --

MR AGBI M The last w ndows,
right.

VICE CHAIR ETHERLY: Got cha.

Headi ng towards the rear of the property?
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MR AGBIM That's correct.

VICE CHAIR ETHERLY: So sonewhere
at the 10 foot level. Gkay. Thank you, Madam
Chair, that concludes ny questions for now.

CHAI RPERSON M LLER:  Thank you. |
just want to pick up on M. Etherly's question
about the fenestration at the rear of the
buil ding and nmake sure |'m looking at this
correctly. Looking at the |andscaping pl an,
Is it correct that behind these buildings wll
be a parking lot for the -- and then
ever greens and t hen behi nd t hat are
resi dences?

MR AGBIM That's correct.

CHAI RPERSON M LLER: Ckay. Do you
know the distance between the rear of the
bui | di ngs and the nearest residence?

MR AGBI M Vell, |'"m not sure,
but fromthe rear of the building to --

CHAl RPERSON M LLER: The rear of
the building --

MR AGBIM -- the property |ine.
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CHAI RPERSON M LLER: l'm sorry,
what ?

MR AGBIM |s about 46 feet. W
have 46 feet fromthe rear of the building to
the property line.

CHAl RPERSON M LLER: To the
property |ine?

MR AGBI M To the rear property
| i ne, yes.

CHAl RPERSON M LLER: Ckay. So
that's the figure you have right now?

MR. AGBIM That's correct.

CHAl RPERSON M LLER: Ckay. And
could you describe in nore detail the
| andscapi ng that is being shown here? | can
see that there is evergreen hedgi ng. What do
you envi sion by that?

MR AGBI M Well, the evergreen
hedging is a plant system that, you know,
initially planted 3 or 4 feet apart, but when
It matures and grows, it kind of, you know,

becones a continuous greenery. It's an
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evergreen plant, soit stays green with | eaves
all year round and it can get trimed to
vari ous shapes and forns and can forma vi sual
barrier.

CHAI RPERSON M LLER: But are you
tal ki ng about pine trees? Are you talking
about shrubs? \Wat are you tal king about
exactly, do you know?

MR AGBIM Yes, this is a pine-
| ooking tree. |'ve seen pictures of it. It's
a pine-looking tree. But what it, basically,
does is that it's the design -- it's used
especially for hedges. It's got a needl epoi nt
| eaf pattern andit's a perfect hedgi ng pl ant.
And the hedge grows tall and very dense and
iIt's very appropriate for providing visual
barriers in | andscaped areas.

CHAI RPERSON M LLER:  Is it called
a perfect hedging plant or is that what you're
calling it?

MR AGBIM No. It's called the

Anmerican Arborvitae and the Latin nane is
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Thuja Occidentalis Nigra, that's the --

CHAl RPERSON M LLER: Oh, | see.
Ckay.

MR. AGBIM  --botanical nanme for
it. | have the description of that plant on

the right hand side.

CHAl RPERSON M LLER: Ri ght . I
just noticed that.

MR AGBI M On the third page.
Ri ght.

CHAl RPERSON M LLER: Ckay. So
that's going to be all along the back and the
perimeter of the parking lots?

MR AGBIM That's true.

CHAI RPERSON M LLER:  On the si des?

MR. AGBIM That's correct.

CHAl RPERSON M LLER: Ckay. And
what el se do we have here for |andscapi ng?

MR. AGCBIM Besides that, we have,
you know, sone paving into the areas and, of
course, the rest of the area on this revised

plan are left with sod, which it's a good
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opportunity for playgrounds and recreational
use of the residents of this conplex. Also,
we have sone shade trees shown on the di agram
especially flanking the buildings, the first
and | ast building, 5206 and 5212 and also in
bet ween al nost al ong the property |Iine between
5208 and 5210.

We have sone shade trees that wll
hel p accentuate also and provide sone shade
for recreational properties and al so enhance
the | andscape. In the frontage of the
buil ding, we wll have sone |ow plants, sone
magnol ias, but small magnolia trees, don't
grow very tall. They used in the front to
al so provi de an opportunity for beautification
of the front of the buil ding because those can
be trained very -- into various fornms and
shapes.

CHAl RPERSON M LLER  Okay. And |
have one ot her question. Al these buildings
are set back fromF Street, S.E, 12 feet or

sonet hing |ike that?
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MR AGBIM Right.

CHAl RPERSON M LLER:  Correct?

MR AGBI M 6 feet from the
property line.

CHAI RPERSON M LLER: How does it
conpare with the rest of the buil dings on that
street or block or how does that setback
conpar e?

MR AGBIM Wll, on the west side
of our block, the buildings are right on the
property line. There are two -- |'mnot sure
how many units, but two condom ni um projects
on the corner of 51° and F and those are on
the property line. |If you |look at the cover
page again, you wll see right on the corner
there is a parking lot. Then the next shaded
area is a building, the footprint of a
buil ding. And then there is another parking
area and the next property is the next -- the
next shaded area is a footprint of the next
mul ti-unit condom ni um conpl ex.

Al the buildings on this side of
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the street is Ms. Geen's property. It's set
back up to 15 feet fromthe property line, it
appears.

CHAl RPERSON M LLER: Any ot her
questi ons?

BOARD MEMBER LOUD:  Yes.

CHAl RPERSON M LLER: Go ahead.

BOARD MEMBER L OUD: Good
afternoon. How are you doi ng?

MR AGBIM Good afternoon, sir.

BOARD MEMBER LOUD: |' m | ooki ng at
the diagrans on the page that has the site
plan and it appears that there are two curb
cuts. |"m not sure if I'm looking at it
correctly. And then one of the curb cuts says
16 foot w de uninproved public alley. The
ot her one doesn't say anything. |s that where
the vehicles that are parked in the rear, do
they use that as a neans of getting in and
out ?

MR AGBIM Right.

BOARD MEMBER LOUD: The parKking
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spaces.

MR AGBI M The second curb cut
doesn't exist and our intention is to provide
a shared easenent through which the parking
for 5210 and 5212 wil|l be serviced. This area
I s about 18 feet w de, face of property to the
face of property, and wll be wused for
entering into the parking area for 5210 and
12.

BOARD MEMBER LOUD: So that would
be paved over eventual ly?

VMR, AGBI M Yes, that's correct,

BOARD MEMBER LOUD: Now, where it
says uninproved public alley, again, that
woul d be paved over?

MR AGBIM Yes.

BOARD MEMBER LOUD: Ckay.

MR AGBIM Yes, sir.

BOARD MEMBER LOUD:  Thanks.

MR AGBIM Thank you.

CHAl RPERSON M LLER: Any ot her
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questions fromthe Board?

VI CE CHAI R ETHERLY: Very qui ckly,
Madam Chair. Pardon ne, very quickly, Madam
Chair, just two other itenms | wanted to be
sure that we did not mss. Part of your
revi sed proposal, M. Agbim also involves the
reduction of size in 5210 and 5212, correct?

MR AGBIM That's correct, sir.

VICE CHAIR ETHERLY: Ckay. So
5206 and 5208 are remaining as they were
originally portrayed i n your draw ngs, but you
are reducing the size of 5210 and 52127

MR AGBIM That's correct, sir.

VI CE CHAI R ETHERLY: Ckay. Wth
respect tothe -- I want to touch real quickly
on what is |labeled as ADin our drawing. |'m
| ooki ng agai n at the | andscape |ighting plan,
those are area drains that you have
represented both in the parking lot and, if
correct, you have area drai ns between 5210 and
5212, correct?

MR A@G@BIM That's correct, sir.
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VICE CHAIR ETHERLY: Is there any
ot her drai nage plan between 5206 and 5208?

MR AGBIM No.

VICE CHAIR ETHERLY: O between
5208 and 52107

MR AGBI M No. One of the
reasons why we have not placed any other
drai ns, especially in between 5206 and 5208 i s
because that's a public domain pretty nuch and
putting any structures there --

VI CE CHAI R ETHERLY: Under st ood.

VR. AGBI M -- w il cause
mai nt enance i ssues.

VI CE CHAI R ETHERLY: Ckay. Do you
have any reason to believe that there wll be
any drainage or storm water concerns as you
get to what is, essentially, the southwest
corner of the property? As you conme down
towards 5206, | note so you don't have any
drainage on that side of the property, has
there been anything that would appear to

suggest a concern about the absence of any
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drai nage there or you're confortable with your
drainage plan as it currently exists being
able to handl e any of the stormwater issues?

MR AGBI M Ri ght . One of the
t hi ngs, concentrations during the planni ng of
the project, we felt that the anount of
| npervi ous area on the west nost popul ar si de,
which is the area right next to 5206 on the
| eft side, that anmount of inpervious area wl |
greatly reduce any runoff, water runoff into
the street.

Also, | would like to point that
there is a storm water managenent inlet on
this site. It's not currently shown on the
plans, but it's right there alnost directly
bel ow where there is a rectangle that says
trash enclosure, right below the stoop for
5206 F Street. So we're hoping again that
there will be mnimal runoff due to the anount
of inpervious area at the | owest point of the
site, which is this green area next to 5206.

VI CE CHAI R ETHERLY: And coul d you
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I ndicate, it's notedinthe Ofice of Pl anning
report, at what is page 6 and page 7, the
Ofice of Planning notes that there is --
"Water wll drain,” and |'mreading fromthe
bottomof page 6 to the top of page 7. "Water
Wi ll drain fromthe northeast to southwest to
area drains within the parking lots and to a
proposed swal e between |lots 25 and 805 and a
swale to the west of the building | ocated on
Lot 807."

And  of cour se, OP has no
objections to the grading plan as currently
pr oposed. Could you indicate where those
swal es are | ocated at? Those two swal es that
are referenced?

MR AGBIM Yes, they are -- the
swal es, if you |l ook at the second page, which
Is a grading plan, the site plan.

VI CE CHAI R ETHERLY:  Um hum

MR. AGBIM The swal es are | ocated
I n between 5208 and 5210. And what it does is

that it picks up any water in the -- on paved
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areas and gradually runs it to a | owest point
which is smack at the property line in between
those two properties and also, at the left
side of 5206 a swale is -- a gentle swale is
provi ded there to assist water to collect and
pecul ate down i nto the ground and perhaps with
very little runoff onto the public domain.

VI CE CHAIR ETHERLY: Ckay. Al
right. | believe, MadamChair -- oh, finally,
recreational space. The O fice of Planning
I ndi cated that you have, and it woul d appear
by virtue of the revised pl ans, increased your
green space, but at this point you are still
not providing any explicit recreational space
on the site. That's correct?

MR AGBI M That's correct, sir.
W feel that -- 1'm sure the honeowner
associ ation can take advantage of the anount
of greenery on the site to probably put sone
picnic tables or things of that nature as the
tenants see fit to.

VI CE CHAI R ETHERLY: So it would
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be your -- you would suggest then that if
there is recreational usage of the property,
It would take place to the east of 5212 and
the west of 5206, kind of on the edges of the
property?

MR, AGBI M Ri ght . On those
flanks, those green areas would be very
appropriate for recreational activity.

VICE CHAIR ETHERLY: And then
bet ween 5208 and 52107

MR AGBIM That's correct.

VI CE CHAIR ETHERLY: Ckay. But
again, you are suggesting that that will be
|l eft to the honeowner's association, rather
t han programmed into your current plan?

MR AGBI M Yes. Ri ght now, the
current plan has not explicitly set out any
areas specifically for recreation.

VI CE CHAIR ETHERLY: Ckay.

MR AGBIM But there is a |lot of
opportunity on the site for such uses.

VI CE CHAIR ETHERLY: Ckay. And
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you indicated presently, just to nake sure |
put a pininthis, that you don't have a fence
at the north of the property, but you are open
to the introduction of a fence on the north of
t he property behind the hedge. | understand,
of cour se, t hat, you know, It coul d
concei vably be sonewhat redundant, but again,
we're probably going to hear sone concerns
about the light issue at the rear of the
property.

OP also references and |I'll
perhaps just be a little nore direct in the
guestion, OP references at what is page 6 of
their report under parking at the bottom of
the parking paragraph. "In response to
nei ghbor concerns, the applicant is also
proposing fencing along the east,"” which I
bel i eve we have seen, "the north and south of
the property to mnimze pedestrian cut-
t hr ough. "

So | want to be sure that we're

cl ear. You're not proposing fencing at the
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north, but you are open to putting in place a
fence?

MR AGBIM Yes. Qur intentionis
to have the fence there and this is probably
a graphi cal om ssion.

VICE CHAIR ETHERLY: Ckay. So
your intent is to have a fence?

MR AGBI M W will have the
f ence.

VICE CHAIR ETHERLY: At the rear
of the parking area?

MR AGBI M Ri ght . At the rear
and then on the east and west sides of the
property.

VICE CHAIR ETHERLY: Ckay.
Excel | ent . Thank you, Madam Chair. That
concl udes ny questions, | prom se.

CHAI RPERSON M LLER: Thank you.
M. Agbim | just want to meke sure |I'm
visualizing this correctly. In | ooking at
Exhi bit No. 6, which has our col or photos, are

your buil dings going next to this apartnent
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building, if this is an apartnent building,
ri ght here?

MR AGBIM No, there is actually
anot her vacant lot in between 5206 and the
apartnent buil di ng.

CHAl RPERSON M LLER: Ckay. And
t hat buil di ng.

MR AGBIM Right.

CHAl RPERSON M LLER: Ckay. And
then how far back are they going with this
apartnent building as, you know, the guide?
| mean, is your parking lot, does that go to
the rear of this existing apartnment building
or does the parking |ot go beyond it?

MR AGBI M No. The parking | ot
stops at |east 10 feet before the rear of the
apartnent buil di ng.

CHAI RPERSON M LLER:  Ckay. Thank
you very nmuch. GCkay. At this point, if there
are no ot her Board questions, then each of the
parties can cross examne if you have cross

exam nation questions you want to ask of M.
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Agbim That woul d be Ms. Haml ett on behal f of
the ANC and Ms. Green. Do either of you have
any questions you want to ask based on his
testinmony? You don't have to, but you can.
Ckay. Now would be the tinme then to ask
guestions, not totestify yourself. No? Yes,
cone forward.

MS. GREEN: | would |ike to know
I's there a reason why the fence and the pl ant
hedging in the rear cannot be put up at the
sanme tine, instead of it being an intent?

MR. AGBIM Yes, the fence can be
put up at the sane tine as the hedgi ng.

M5. GREEN: So are you sayi ng that
this will be done?

MR AGBI M Yes, we will put up
the fence and the hedgi ng sinultaneously.

M5. GREEN: Ckay. Now, there was
an issue about the w ndows. The w ndows
facing to the split side. |If you |look on the
| ast sheet, there are one, two, three, four,

there are four sets of rear w ndows. I
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believe a 6 foot fence would probably cover
the two at the -- the two l|lower sets of
w ndows, but what about the three upper
w ndows that would be facing ny property and
the other houses that, you know, your
apartnent building would be inpacting? Wat
about those w ndows?

MR AGBI M Are you referring to
the wi ndows on the rear el evation?

M5. GREEN: Well, yes, | suppose.
"' m not fully understandi ng about, you know,
what el evation and so forth nean, but | nean,
you know, | am speaking about the w ndows in
the rear.

MR, AGBIM Yes, those wi ndows are
t here. However, | would like to state that
because of distance, for exanple, this rear
el evation, the rear of the building is at
| east 46 feet away fromthe property |ine and
the closest property in the rear to the
property line is at |east another 30 feet.

And | don't expect that a distance of 70 feet
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wll pose a lot of privacy concerns.

M5. GREEN:  Well, you know, | am
pretty concerned if I, you know, go in ny
yard, happen to go in any parts of ny vyard,
backyard or side yard. | would be in view,
you know. We would be in view of everything
that is going on, you know, in our yard. CQur
privacy, you know, would not be there any
mor e.

CHAI RPERSON M LLER: It's really a
time for you to ask hi mquestions and you can
testify to that later as well. | don't know
I f you expected an answer on that, but he only
has to really respond to your questions.

MS. GREEN: And | didn't get a
full wunderstanding on the recreation for
children. Now, you said -- now, how many feet
did you say that the play area was going to
be? Because | thought there were, what, 8 or
9 feet on the east side, you know, of the
house or how nmuch, you know, of an area did

you say would be for recreation for the
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chil dren?

MR AGBIM Well, what | said is
that there is anple green area on the |eft
flank of 5206, which is the first property
ri ght behind your's and also --

CHAI RPERSON M LLER: And she is
asking what is the distance there. \Wat is
t hat ?

MR, AGBI M Oh, the total
di stance? The distance varies. |n between
5206 and the property line is about 12 feet by
72 feet and in between 805 -- I'msorry. In
bet ween 5208 and 5210, there is about 23 feet
by 75 feet avail able of green area and al so in
bet ween 5212 and the property line on the east
side of the property, it's about 11 feet by 75
feet.

M5. GREEN:. Ch, I'msorry. Wuld
you repeat that? | was trying to foll ow you,
but | guess | mssedit. So you saidit's --

MR AGBI M If you look at the

second page.
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M5. GREEN: Ckay.

MR AGBI M VWhich is the site
pl an.

M5. GREEN: Ckay.

MR AGBI M On the left side of
5206 F Street, there is a 12 feet w de green
area that's about 75 feet long. And also, in
bet ween 5208 and 5210 there i s about a 23 foot
wi de green area that's about 75 foot |ong.
And in between 5212 and the next property or
the property line on the east side is about 11
foot by 75 foot, approximately. And this is
all green areas that are going to be sodded
wth trees in spots and wll be a good
opportunity for developing play areas or
recreational areas.

M5. GREEN: How nmuch space would
your -- okay. The drainage that -- | didn't
fully wunderstand what you said about the
drains. You said for property 80 -- | nean,
5206, the vacant lot that's next to the

property what | saw, you know, sone of the
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dr ai nage?

MR AGBIM No.

M5. GREEN: |s that what you sai d?

MR AGBI M No. W're not
dependi ng on the vacant lot. Wat we did was
Wi thin the property next to the buil ding 5206
we created a swale. A swale is a low area
that water can run into and slope away to
other points from And this swale wll be an
opportunity for us to ensure that water
doesn't run into the adjacent property and
al so that any ground water that's not in paved
areas wll have an opportunity to percol ate
down and reduce runoff onto the street.

M5. GREEN: | don't -- you know,
you | et me know what | can ask. Gkay. Has a
geot echni cal report been done on this
property? There are reports of underground
springs. Has --

MR AGBI M Yes, to answer your
question, initial geotechnical investigation

has occurred. However, they have not found
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any underground water systens in this
particul ar property. The soil in this general
area is nmade up of, in one area, there is sone
type of clay. However, on this site, we have
a fairly conparatively good pervious soil in
some of the sections of the site.

M5. CGREEN May | ask when was
this report done?

MR AGBI M | believe it was --
"' mnot sure, but about March of this year.

CHAl RPERSON M LLER:  Who did this
report? Wo did the report that you are
referring to?

MR AGBIM Geotechnical Engineer
Conpany.

CHAI RPERSON M LLER: s that in
the record?

MR AGBIM No.

CHAI RPERSON M LLER: Do you have
that to put in the record? Do you have any
objection to putting it in the record?

VR. AGBI M Oh, no, it's
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avai | abl e.

CHAI RPERSON M LLER: Ckay. And
then that would be served on you as well, so
you can see this report.

M5. GREEN Ckay. Does the
District Governnent have -- you know, would
t hey have any, you know, part in this, you
know, in doing this --

MR AGBI M Yes, what normally
happens - -

M5. GREEN: -- report also?

MR AGBI M Yes. What normally
happens is after we're done with the zoning,
t he storm wat er managenment desi gn,
conprehensi ve design for the entire site wll
be done. And at that point, it will be passed
through DCRA for review and also the
Departnment of Environnment. They will do the
final determnation if nore area drains are
required or if any other soil mtigation is
required for the site.

CHAI RPERSON M LLER: What he is
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saying, if | can add-on, is that we do really
zoning here. W're not experts in that per
se, but that will be reviewed further on down
the road by DCRA. And if there are problens
wth that, they wll be addressed at that
poi nt . |s that correct, M. Agbim in your
Vi ew?

MR AGBIM Yes, that's correct.

CHAl RPERSON M LLER:  Ckay.

M5. GREEN: There is another --

CHAl RPERSON M LLER: s your
m cr ophone on?

M5. GREEN: There is another
question | would like to ask. Your proposed
bui | di ngs, you know, | have -- the concern |
have is not wth the buildings that you're
doing, but it's where you want to do them and
where you want to build them And | want to
know since this is a large area and in the
Conpr ehensi ve Pl an t hey have, you know, stated
that in large areas like this that wll be --

where you can put famlies, three and four
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bedr oomhones and bring famlies back into the
District, have you considered three and four
bedroomsingl e-fam |y hones t hat woul d be nore
conpatible with the nei ghbor hood?

MR AGBI M Yes, the design for
this project and for the site i s based on what
t he devel oper, the intent of the devel oper,
and al so to address your concern about neeting
the requirenents, these type of for-sale units
are still encouraged in this area, because
they all ow people who do not earn so nuch to
be able to have their own hones. So this is
what this is geared towards.

CHAI RPERSON M LLER: Okay. | just
want to help her out just a little bit. I
hear your answer, but | think your response is
that this type of building is allowed under
the regulations and still encouraged or
what ever . Her question was though did you
consider single-famly honmes? Yes or no in
making the decision here to building the

condom ni uns i nstead?
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MR AGBIM Right.

CHAl RPERSON M LLER: Can you
answer that?

MR AGBIM Yes. W did consider
vari ous forns of housi ng, i ncl udi ng
t ownhouses, single-famly honmes and also
condom ni uns, but upon desi gn and requirenents
anal ysis, the developer decided that the
condomniums wll wrk to fit into the
proj ect.

M5. GREEN: Are you aware of the
nunber of condom niunms for sale in the area
now?

MR AGBIM | don't have the exact
figures or the nunber of condom niuns for sale
her e.

M5. GREEN: Okay. Well, you know,
there are quite a few Ckay. | think that's
it.

CHAI RPERSON M LLER:  Ckay. Thank
you very nuch.

VS. GREEN: Oh, one ot her
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questi on.

CHAl RPERSON M LLER:  Ckay.

M5. GREEN: Because | would like
to -- | noticed that there was a letter that
was cced to -- well, in your letter that was

faxed to the Board on Friday, it saidit was--
| notice it was you referenced that you had
spoken w th nei ghbors concerning, you know,
your intent for a -- your intentions of using
the -- developing a condom nium community.
And | see at the bottomit was cced to 5201 E
Street, to our house, and we have not received
that letter.

MR AGBIM Yes. W -- when we --
| cane to the area with the property owner and
we did talk to sone of the neighbors and we
did wal k over to your property and nmet wth,
who | believe is, M. Geen, your husband.
And after we discussed with him we told him
we were going to send out a letter to him
regardi ng what we have di scussed and sone of

the changes we're making to the plans. So
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that letter was, in fact, sent out. O
course, we don't have a fax nunber for him so
we're not able to fax hima letter, but we did
put one in the mail on Friday.

MS.  GREEN: This is -- okay.
Friday, | should have received it. W should
have received it at |east on Saturday or
Monday for certain. But now, you said sone of
the residents. Could you nane sone of the
ot hers ones?

MR AGBI M Vell, we did cone
there during the day. W discussed with M.
Spriggs, who is the nei ghbor on the east side
of 5212. And we tal ked to her in detail about
her concerns on the project. And we then went
around the block to E Street where we tal ked
to -- you know, we knocked on doors and were
able to talk to your husband, who we also
di scussed the project, and did tell himthat
the alley was, in fact, not going to be
I nproved to run through your property and he

told us that he did not have any objections to
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the project. But we did, in fact, tell him
that we're going to send out a letter stating
that we nmet one or two of the neighbors and
tried to work their concerns into the plans.

MS. GREEN: My husband said that
soneone approached himand said he was doi ng
damage, | think, <control and if he had
anything to say and but ny husband did not
respond. | don't understand where the

di scussi on, you know, cane from You know, he

said that any concerns -- you know, he would
say that in a -- you know, he would hold it
for the neeting. And he is not in -- you

know, he is not for the project, totally not.

MR. AGBIM | have not stated that
your husband is for the project. Al I'm
saying is that when we approached him that
day, we did cone to himto discuss, just |like
we did wwth Ms. Spriggs, who is here today,
and who can tell you we di d approach nei ghbors
totalk tothemabout their concerns regardi ng

the project. And he told us that he did not
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have any concerns.

So our neeting with himis not a
secret. It's sonething that was very
straightforward. |If he reserved his comrents
about the project or deferred it to the ANC
that's a separate issue. But the person who
gi ve us nore feedback than any person el se was
Ms. Spriggs, who we talked to and tried to
find out what her concerns were.

And the reason we did that was to
try as much as possible to incorporate or to
address those concerns before today and al so
before the ANC neeting, so that hopefully we
woul d have everything covered. That was our
I ntention of com ng out to walk the
properties.

CHAI RPERSON M LLER:  Ckay. Thank
you very much. Do we have any questions from
the ANC? We don't. Okay. | just want to ask
you though, there are questions in your
report. Wait, well, could you cone to the

table? | just want to make sure they are not
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cross examquestions for the applicant before
we nove on. Ckay.

M5. HAMLETT: | don't think ours
I S cross exam because we were just tryingto,
from the ANC perspective, throw out sone
I ssues that we felt that was to be | ooked at
and he has al ready answered about the fence
and the parking lot. Then we asked about the
alley, if that would be opened up, so these
were just things that the ANC was trying to
do, you know, along with hearing the rest of
the community. So these are not --

CHAI RPERSON M LLER: Ckay.
Because | --

M5.  HAMLETT: He has al ready
answered them

CHAI RPERSON M LLER: Ckay. That's
good.

M5. HARDY: | nean, you know.

CHAl RPERSON M LLER: Because |
think they are very on-point questions and I

just wanted to nmake sure you got your answers.
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M5. HAMLETT: Yes, we was trying
to give himon-point questions.
CHAI RPERSON M LLER:  Um hum

M5. HAMETT: As to, you know,

what was related to us and, you know, | |ive
over there, too, but, you know, | have tried
to -- you know, | did give an input, but I'm
saying | try to remain a little neutral,

because | amthe ANC Conm ssion and | have to
hear what the comunity wants, you know, and
everyone wants. So | have already -- you
know, these were the main bullets that we felt
that was to ask of him and he has already
answered them

CHAl RPERSON M LLER: Ckay. And
you are the ANC Conmm ssioner for the Single
Menber District?

M5. HAMLETT: O 7EO03, yes.

CHAI RPERSON M LLER:  Right. Ckay.
Thank you very nuch.

M5. HAMLETT: Yes, umhum

CHAl RPERSON M LLER: Okay. Do we
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have any other questions from the Board, at
this point? Okay. W can nove thento Ofice
of Pl anni ng.

MR. WOODS: (Good afternoon, Madam
Chair, Menbers of the Board. My nane is
Dougl as Wbods. I'm with the Ofice of
Pl anning. The O fice of Planning recommends
approval of the special exception application.
The proposal will not tend to i npact adversely
t he use of the nei ghboring properties and wil|l
be in harnony with the general purpose and
i ntent of the Zoning Regul ations and Zoni ng
Map.

The applicant has worked wth OP
to inprove the overall design of the project,
including a significant reduction in the
anount of paving and i nproved | andscapi ng and
screeni ng and fencing al ong the property. The
applicant was able to do this by reducing the
size of the two eastern nost buil di ngs.

|t was, however, OP' s

under standi ng that the fencing woul d be al ong
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the sides and to the rear in order to cut down
on what could be sonme cut-through traffic
going through the site. W continue to
encourage the applicant to enhance the
appearance of the sides and the rear of the
building with the addition of -- wth
additional use of split face block that he
uses on the front of the building and
addi tional brick.

We think that that would enhance
t he appearance and have it nore in keeping
wi th the nei ghborhood character, which does
i ncl ude a nunber of brick structures. W also
encouraged the applicant to enhance the
| andscapi ng along the F Street frontage.

We did receive the letter fromthe
ANC stating that they were having a neeting
this evening and that the applicant was, |
believe, to present this evening, so we did
understand that. And that concludes ny
testinony and it is nmy understanding that the

applicant is continuing to have di al ogue with
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t he nei ghborhood and will continue to try to
| nprove the project. If you have any
guestions, | would be happy to answer them

CHAI RPERSON M LLER: Do you have
anything to add with respect to |andscaping
design? |'mnot sure if we heard what ki nd of
fencing it's going to be and any other
comrents you have about the | andscaping.

MR. WOODS: The fencing, I
bel i eve, the applicant could better explain
that, but it would be opaque fencing, so that
there would not be light penetration to the
rear and to the sides where the parking is
| ocated. The actual |andscaping, we had had
a discussion with the applicant and | woul d be
willing to work wwth himto try and cone up
wth a better |andscape plan and perhaps
better evergreen planting materials that would
grow qui cker to give a quicker taller screen
t han what's bei ng proposed.

And | think that the applicant has

been willing to work on these things. And we
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al so have had discussions concerning the
| andscapi ng al ong the F Street frontage, just
to make it nore in keeping wth the
residential character of the nei ghborhood.

CHAl RPERSON M LLER: So we're
going to be leaving the record open in this
case anyway, so during that period, you could
work with the applicant so that when we
deliberate on the case we would have that
updated information in the record?

MR WOCDS: Yes, mm'am

CHAl RPERSON M LLER: That woul d be
great. Okay. You cite the Conprehensive Pl an
I n sonewhat detail on page 3 of your report.
And ny question is how do you think we should
factor those provisions that you cite into our
analysis or did you factor that into your
evaluation of this project? Youciteit. I|I'm
not sure how you actually used it to eval uate
the project.

MR WOODS: Can you specify any

particul ar passage?
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CHAI RPERSON M LLER: Yes. Ckay.
| can go into specifics. For instance, |
think that this devel opnent is characterized
as noderate density. Is that correct? And
your first paragraph, you are talking about
the noderate density. | think we're getting
to the issue here that's come up with in the
nei ghbor hood about it's an apartnent buil di ng,
condom nium versus a single-famly dwelling.

And so when you cite the | and use
provision, 1.4, which seens to tal k about | ow
density, | believe, or it doesn't. And far
nort heast and southeast area elenent talks
about new |ow density residential in the
Mar shal I Hei ghts community. |' mwonderi ng how
you used that for an exanple in evaluating
this project.

MR WOODS: You are correct in
that the Marshall Heights area does have a
section which is north of this particular
nei ghbor hood that is designated on the Future

Land Use Pl an as lowdensity. This particul ar
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area IS desi gnat ed noder at e density
residential, whichthen allows this particul ar
type of devel opnent in the Zoni ng Regul ati ons.

CHAl RPERSON M LLER: Thank you.
That's an i nportant clarification. OCkay. And
then ny next question goes to the reference in
the I and use, 1.4, elenent, which tal ks about
high quality design standards. And did you
evaluate the project in that context?

MR WOODS: Wen you start to
eval uate sonething based on design wthout
havi ng design criteria, thenit becones a very
subj ective viewpoint. In looking at this
particular case, when you look at this
particular square and squares that are
adj acent, you do find a hodgepodge of single-
fam |y detached hones, sone vacant |ots, sone
usually four story brick apartnent buil dings
that were probably built in the '60s,
sonething like that, sone in better repair
t han ot hers.

And so in this particular case, |
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had to take that into account and by working
with the applicant to try and i nprove sone of
the materials, especially on the sides and
rear, | do believe that the quality of the
design, of this particular project, would be
I n keeping wth the Conprehensive Pl an.

CHAl RPERSON M LLER: And do you
think that this type of condom nium buil di ng
I's in accordance wth the scal e and character
of the nei ghbor hood?

MR WOCDS: Well, | think that |
woul d have to respond that based on what the
current zoningis, this particul ar use and t he
hei ght and scale is allowed. And since it is
a special exception, the Zoning Regs are
saying that this use is a wuse that 1is
al |l onabl e and appropriate in this area.

CHAI RPERSON M LLER  That's true,
but it's not exactly a matter of right and so
| guess ny question goes to when we grant a
speci al exception, we can consider, and |

think we're supposed to consider, whether it
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fits wwthin the character and scale. So even
I f sonmething is allowed as a use in that area,
we could still deny a special exception, if it
required a special exception, on the basis
that it was out of character wth the
nei ghbor hood.

MR WOODS: Looking at it from
that viewpoint, | would say that it is in
scale wth the neighborhood, realizing, of
course, that there are single-famly detached
homes i n t he nei ghborhood, but directly to the
west are two, | believe, four story condo
bui | di ngs, each larger in footprint than the
4-unit buildings that are being proposed.

Across the street, across F Street
and to the west is another, | believe, four or
five story apartnment building that al so has a
much | arger footprint than the individual 4-
unit buildings that are being proposed. And
also to -- across F Street and to the
southeast is another four story apartnent

building wwth two wings. And if you | ooked at
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each w ng, they approxinmate the footprint of
what is being proposed, but each wing is
actually still alittle bit |larger than what
I s being proposed by the applicant.

CHAI RPERSON M LLER: Do you think
that there is a privacy issue with respect to
the rear windows on the higher floors?

MR WOODS: Well, | think that, |
believe, there is, approximately, 40 feet
between the rear of the building to the rear
| ot |ine. And if you can put in a privacy
fence and put in additional |andscaping, that
wll over tine provide perhaps a 20, 25 foot
conti nuous hedge. Then | think that you can
mtigate any possible privacy problens.

CHAl RPERSON M LLER: Well, it's
just the question that M. Geen asked. I
mean, it certainly does for the | ower floor.
So if you have these 20 foot evergreens, can
t he people on the top floor still lookinginto
the backyards of the hones behind the
bui | di ng?
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MR WOODS: | think that they
probably could, but | think the distance al so
mtigates any kind of privacy problem

CHAI RPERSON M LLER:  Ckay. Thank
you. Any other questions?

VI CE CHAI R ETHERLY: Very qui ckly,
Madam Chair, you covered everything |I wanted
to hit with the Ofice of Planning. M.
Whods, just with respect to a little bit of
t he di scussi on about storm water managenent,
your report doesn't indicate that there are
any concerns on the part of OP with regard to
storm water managenent. So | just wanted to
ki nd of reenphasi ze that you are not concerned
that additional drains m ght be necessary or,
In particular, as we | ook towards what is the
sout hwest corner of the property, as you
heard, M. Agbi mdid reference the stormwater
inlet that is currently on-site, at |east at
the curve towards that end of the property.

You don't have any concerns about

stormwater |ssues?
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MR, WOODS: No, sir.

VI CE CHAIR ETHERLY: (kay.

MR WOODS: No, sir. That
particular area, the swale to the west of the
5206 is actually draining a fairly small area
of the site.

VI CE CHAIR ETHERLY: (kay.

MR WOODS: But as the applicant
stated, he will be working with DCRA and the
Departnment of Environnment and if additiona
area drains are needed, then he would be
putting those in.

VICE CHAIR ETHERLY: Ckay. One
final question. You heard the applicant and
nyself discuss alittle bit the issue of there
not being any programmed recreation space.
And whil e I' mnot necessarily overtly ani nated
or concerned about that, M. Agbi mdi d suggest
potentially that sone of the green space on
the wings of the property, if you will, and
per haps even the green space between 5210 and

5208 coul d be utilized for recreati onal space.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

211

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

212

Does the O fice of Planning have
any concern about, at mninum the use of the
W ng space as recreational space? Because |
am thinking a Ilittle Dbit about t he
conversati on regardi ng wi ndows on the eastern
side of that property relative to Ms. Spriggs’
property.

And as you indicated, as M. Agbim
I ndi cated, while there is an additional |ot
that i s not subject to the applicant's control
noving westward back towards the existing
bui |l di ng, potential residential, | should say
potential recreation usage of that space,
could create privacy or inpact issues. Wuld
you agree with that?

MR, WOODS: I would assune that
based on the narrow wi dth of the eastern side
and the western side, that there would be
limted recreational opportunities there. One
of the reasons that we worked with DDOT and
the applicant to break up the parking lot, at

one point, the parking | ot covered the entire
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rear of the lot.

And by breaking that up, we were
able to get the | andscape screening al ong the
edges and then <create nore or |less a
conti nuous probably maybe 25 foot w de center
| andscaped area.

VI CE CHAIR ETHERLY: Ckay.

MR WOODS: That could then
possi bly be used for recreational purposes.

VICE CHAI R ETHERLY: Ckay. Thank
you. Thank you, Madam Chair.

CHAl RPERSON M LLER: I just want
tofollowup. Is thererecreation areainthe
vicinity? | nmean, are there parks or
sonet hing el se for these residents?

MR WOODS: | believe there are.
| would need to look into the staff report to
check on that.

CHAl RPERSON M LLER: Let's see,
|"'mnot sure it's in the staff report, but if
It isn't, you could always suppl enent, okay,

since we're keeping the record open anyway.
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It just doesn't show up under recreation,
which is on page 6.

MR WOCDS: Il wll need to get
back to you on that.

CHAl RPERSON M LLER: Do we have a
DDOT report ?

MR. WOODS: We do not have a DDOT
report. | did receive an enail fromthem and
It concerned the access driveways and br eaki ng
up the parking |ot. And they were in ful
support of the applicant breaking the parking
lot into two with each building having the
appropriate four spaces on the appropriate
lot. But getting rid of as nuch pavenent as
possi ble. DDOT was very supportive of that.

CHAl RPERSON M LLER: G eat. And
you indicated you worked with DDOT and the
applicant on that.

MR WOODS: Yes, nmm' am

CHAI RPERSON M LLER: Ckay. G eat.
Thank you. Any other questions? | just have

a question for the applicant before | forget.
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W were tal king about the fencing. Can you
descri be what kind of fencing is going to be
used?

MR AGBIM Yes. This is a side
type fence that's, you know, very conmon.
It's the wood opaque fence with a 12 inch
| attice, the creative lattice planned on the
top |evel. It's made of pressure-treated
wood.

CHAI RPERSON M LLER: It's wood
opaque. Wiat does that nean?

MR AGBI M [''m sorry. |  nmean,
It's side-type. You can't see through it.
It's a privacy fence. 6 foot tall with a 12
I nch decorative lattice on top.

CHAI RPERSON M LLER:  Ckay. Thank
you. Do you have any questions for the Ofice
of Pl anni ng?

MR AGBIM No.

CHAI RPERSON M LLER: No. Ckay.
Do any of the other parties have questions for

the Ofice of Planning? Do you have the
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Ofice of Planning's report? Ckay.

M5. GREEN: Ckay. First, | would
like to ask that when | spoke to you and
addressed ny concern to you about the
under ground springs and you told ne to contact
t he Departnent of Environnment or the Consuner
Regul atory Affairs. | would |ike to know why,
you know, which | did, and I wanted to know
why was this not -- | don't know what to say,
a form filed wth the Wter Protection
Di vi sion and Sedi ment and Storm Water, since
this was, you know, a concern?

And speaking with M. Kerry Carey,
who is chief of that division, he said that,
you know, the Ofice of Planning usually
woul d, you know, send them a -- you know,

woul d contact them and they would file, you

know, their form wth you, so that | guess
that you would have -- you know, would have
been able to put in your notes, your

correspondence, your nenorandum or, you know,

It would have been able to be presented at
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this tinme now before the Board.

MR WOODS: CGenerally, when we
have a project cone in, we forward t he proj ect
to various District agencies. O f hand, |
woul dn't be able to say whether | actually
forwarded it to the Departnent of the
Environnment, but | can check to see if it was
done. Usually all of the appropriate agencies
are notified of the devel opnents.

M5. GREEN: And speaking wth the
Departnent of the Environnment, let's see,
okay, and follow ng up on what you, you know,
told nme to do about ny concerns about the
wat er, about the wunderground springs, you
know, because, you know, renenber | spoke to
you that we don't have any fl oodi ng, basenent
fl ooding or nole problens and so forth, so we
-- you know, before any of that |and woul d be
devel oped, you know, that there is a mjor
concern.

And let's see, | spoke -- I'm
trying -- in ny notes, I'mtrying to find who
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I spoke wth for the Depart nent of
Envi ronnent .

CHAI RPERSON M LLER: Ms. Green?

M5. GREEN: But he said that he --

CHAl RPERSON M LLER: Wait, Ms.
Geen, | just want to rem nd you that we kind
of had this discussion before wth the
applicant.

M5. GREEN. Oh, okay.

CHAI RPERSON M LLER:  That OP isn't
doing the final sign-off on, you know,
under gr ound.

M5. GREEN: Ckay.

CHAI RPERSON M LLER: Storm wat er
managenent, that that happens later on after
zoning, when it is going to be permtted. So
that wll be | ooked at.

M5. GREEN. Ckay.

CHAl RPERSON M LLER:  But we don't
do a final sign-off on that.

M5. GREEN. Ckay. Also, you were

mentioning in the area earlier about what was
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facing to the north, south, east and west.
And in the back where I am | think, that's
t he north. It's nostly -- well, it's all
houses, single-famly honmes. And on one side
Is Ms. Spriggs' house, which is a ranbler.
And then there is a three story apartnent
buil di ng. And then facing what woul d be the
project site are two ot her houses.

There is a three story apartnent
buil ding on the corner, but well, you can't
see it in the picture on the opposite side of
the street on the corner, but you can't see it
because of the apartnent building that's in
the picture. And then there is an apartnent
bui l ding facing Ms. Spriggs' house. | just
wanted to clarify that.

Ckay. Now, with all of these
other apartnents, there is a part where you
addressed the parking. And | know there are
four parking spaces for, you know, each
occupant there. What about the on-street

parking, parking for the visitors and so
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forth? There is a fire hydrant, you know,
that would be -- that's right in front of
there, so that's 25 feet taken away on each
side. GCkay. So what about that parking?

MR WOODS: Wll, as far as
parking, the applicant is providing the
requi red nunber of spaces that the Zoning
Regul ation requires himto.

M5. GREEN:. R ght. One -- so the
on-street parking is not addressed here?

CHAI RPERSON M LLER: Ckay. What
Ofice of Planning is saying is they neet the
zoning requirenments for the nunber of parking
spaces they need to provide. However, vyes,
your question goes to well, what happens with
visitors or whatever, correct?

M5. GREEN: Right.

CHAI RPERSON M LLER:  So | et ne ask
hi m

M5. GREEN: (Ckay.

CHAI RPERSON M LLER: Is there

enough on-street parking for visitors? Did
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you eval uate the parking here?

MR WOODS: That | did not
eval uate that, no.

CHAI RPERSON M LLER:  Ckay.

M5. GREEN: Yes. And, you know,
also, | would I'i ke to add t hat nost househol ds
have two cars, nobst househol ds.

CHAI RPERSON M LLER: This is the
time for questions. You know, you will be
able to cone and testify to all of your points
inalittle while. Ckay.

M5. GREEN: | want to know how
much -- again, how nmuch space was -- | know it
was asked before, but | just need a little
nore clarity on it. How nuch space for the
parking lot again is there for the parking
| ot ?

MR, WOODS: For the actual parking
spaces or the entire lot?

MS. GREEN: The space behind one
of -- you know, |ike the four parking spaces.

VR, WOODS: Um hum
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M5. GREEN:  Yes.

MR WOODS: How many feet between
t he edge of the parking and the property |ine?
No?

M5. GREEN: No. How nuch space
for the actual parking?

MR WOODS: Oh, okay. Well, each
building is required to have four spaces. And
the spaces are 9 feet, | believe, by 19 feet
and then there is a 20 foot drive aisle in
bet ween, 90 degree parking, and so 19 and 19
I's, what 38 and 20, so 58 feet from edge of
parking lot to edge of parking |ot.

MS. GREEN: No, that's not what
"' msaying. GCkay. Do you see the one, two,
three, four?

MR WOODS: Yes, nmm' am

M5. GREEN: Al right. How nuch--
you know, how many feet is that?

MR WOODS: Well, each space is 9
feet w de.

M5. GREEN: Ckay. So 4 tines 9.
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Oh, okay. So that's where you're getting.
Ckay. So 4 tinmes 9is 36. Ckay. So you said
it's 36 feet, okay. 36, | guess, |I'mstill
not -- when you brought in the -- okay. GCkay.
| --

CHAI RPERSON M LLER.  Ckay. Okay.
You w Il have an opportunity and you'll have
time to gather your thoughts together to
testify a little later on. Ckay. Thank you
very nmuch. Any other questions that we have
at this point? Oay. Then it's tine for the
ANC to testify, if you have any testinony.

You don't have to. | understand
there is an ANCreport in the record right now
and that you wll be submtting alater report
after tonight's neeting. So |I'mjust checking
to see if you had anythi ng el se you were goi ng
to offer today. GCkay. That's fine.

And then, at this point, we can go
to any persons here who have testinony either
I n support or in opposition. |s there anybody

here in support of this project who wi shes to
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testify? Okay. Anybody in opposition? Yes,
pl ease, cone forward. GCkay. Can you identify
yoursel ves for the record, please?

M5. SPRIGGS: My nane is Carnelle
Spriggs. | live at 5214 F Street, S.E. , next
to the property.

MR PAYTON: My nane is Earnest
Payton and | own the property at 5207 E
Street, adjacent to the property in question.

CHAl RPERSON M LLER: Ckay. At
this point then, you can give your testinony
I f you would |ike.

M5. SPRIGGS: Ckay. | didtalk to
t he contractor who made the architecture | ast
Fri day and expressed sonme of ny concerns. And
one of themwas the fact that | felt that they
shoul d have put four single-famly honmes on
t hese properties instead of the condom ni uns,
because the majority of the condom niuns in
that area has been -- persons have stayed
there maybe a year and they noved on and

Section 8 those condom ni uns.
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So it's beginning to be just a
bunch of Section 8 condom niuns in this area.
So the sanme thing could happen there, unless
sonmething was witten in the wording of the
condom nium that they cannot Section 8 them
all to the Governnent.

And anot her concern was, which |
di d have the concern about the w ndows if the
property was going to take place, that ny
devel opnent, ny house is a ranbler style hone
on one level and it had a concern of all of
the w ndows | ooking down on ny property and
t he privacy, which he did address that in the
change of plan, but | was also under the
assunption that there was going to be a
privacy fence around the whol e property.

But listening today and | haven't
seen the revised plan that the -- on ny side
It seened |i ke the privacy fence i s not going
to take place. It's going to be |like an open
area for either recreation or sone type of

table and chair setting or sonething |ike
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that. |'m not sure, because | haven't seen
the revised pl ans.

And about the water issues, | did
have a concern, because | do have sunp punp in
ny basenent and there are plenty of springs
over in Marshall Heights. And whether we have
water for 30 days or 40 days, ny punp is
steadily going off because of the springs.
And | didn't want to get it overrun, which ['m
already getting from nmy back from the
properties in question. That took care of
nost of ny concerns.

CHAI RPERSON M LLER:  Ckay.

M5. SPRIGGS: | probably have sone
nmore, but | just can't think offhand.

CHAl RPERSON M LLER: Ckay. Do you
know what the di stance i s between t he buil ding
cl osest to you and your property |line or your
house or what distance are we tal king about?

M5. SPRIGGS: Well, thereis no --
there are no honmes on the side of ny house.

There is just vacant | ots on both sides of ny
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house. And if they would put -- | nean, maybe
eventual | y anot her devel opnent may cone i n and
put anot her devel opnent on the side of ny
house, which 1'Il be closed in from both
si des.

CHAI RPERSON M LLER: Did you see
Exhi bit 6, which has the photographs?

M5. SPRIGGS: As | said, | haven't
seen the revised plans today, but | did see
sone ol der plans that | had | ooked in Ofice
of Planning or Zoning, one of the two, that I
had | ooked at earlier.

CHAI RPERSON M LLER:  Right. Yes,
| just want to clarify if that's what we
think. W think your house is this one, this
white house. |s that correct?

M5. SPRI GGS:  Yes, yes.

CHAl RPERSON M LLER: So am |
correct, you don't have a good understandi ng
of what this fence is going to look Iike?
Because you haven't seen the revised plans or

what the | andscaping is going to | ook |ike?
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MS. SPRI GGS: Well, speaking to
the architecture, he told ne that there would
be a fence around the whole perineter of the
property. But |istening today, it seened |ike

| heard on the east side, which I'"'m on the

east side, there will be no fence as far as
the back of ny fence line. |'mnot sure. |
mean, like | said, | haven't seen the revised
pl ans.

CHAl RPERSON M LLER: Ckay. So
that's one of your concerns that there be a
fence there, right?

M5. SPRI GGS:  Yes.

CHAl RPERSON M LLER: Ckay. And
W th respect to the wi ndows, you are concer ned
about your privacy, but --

M5. SPRIGGS: The privacy and the
fact that with the balance in that area in the
| ast coupl e of years, ny concern of, | guess,
just the bal ance and the privacy peri od.

CHAI RPERSON M LLER  Okay.  Any

ot her questions? Ckay. Thank you. kay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

228

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

MR PAYTON: Okay. M opposal to
this project is the fact that, like it was
stated, the violence used to be in abundance
In the area. It has decreased trenendously
since they cl osed down sone of the apartnents
in the area. To allow new apartnents to cone
In, there is no way of guaranteeing that those
apartnents aren't going to be rented out,
they're going to be turned into Section 8
properties or what have you and so we don't
know who is going to nove in there and what
type of people are going to nove in.

And | plan to make that ny
retirenment honme. And no way do | want to nake
a retirenment hone in an area that's going to
be infested with drugs and prostitution. So
those are ny nmmjor concerns. And the next
problem is that the elevation of those
bui l dings is going to decrease the air flowin
the area, which neans it's going to cost you
nore to run your air conditioners, because
It's going to get hotter.
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M5. SPRI GGS:  Yep.

MR PAYTON: So and then, of
course, the privacy. | have very nuch
concern, because I'mright next door to M.
Geen. And it's like Ms. Spriggs says, they
wll be able to nonitor anything from the
upper floors that goes on in the backyard.
Those are ny concerns.

CHAI RPERSON M LLER: Thank you.
So | gather it's your view, in general, that
there shouldn't be any nore apartnent
bui | di ngs or condom nium buildings in your
nei ghbor hood? And you have expressed that to
the O fice of Planning?

MR, PAYTON: Yes, nma'am

M5. SPRI GGS:  Yes.

CHAI RPERSON M LLER: I n gener al
In addition to and specific to this case or
just specific to this case, but explaining
that that's your general --

MR, PAYTON: Yes.

M5. SPRIGGS: Well, we were part
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of the petition that went out in this area on
this particular project and one of the other
projects that has cone in this area, because
we have so many apartnent buildings in this
general area. So, | nean, Ms. Geen is
speaki ng for the nei ghborhood.

CHAI RPERSON M LLER: And did you
talk to the applicant about your concern about
the units reverting to Section 8 rental s?

M5. SPRIGGS:  Yes, | did.

CHAI RPERSON M LLER:  Yes.

M5. SPRIGGS:  Yes, | did.

MR. PAYTON. | have never had the
opportunity to do so.

CHAl RPERSON M LLER: Wl 1, | guess
t he applicant can respond to that here. kay.
Any other questions for these wtnesses?
Ckay. Thank you very nmuch. Ckay. At this
point, | think we can return back to the
applicant and | just want to followup just
with do you have a response to their concern

about the Section 8 housing and the viol ence
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| ssues?

MR,  AGBI M Yes. I n discussing
wth M. Spriggs, she had nentioned that
knowi ng that the project is designed for for-
sal e condom niuns that it may, in fact, not be
a problem but she nentioned that in the past
she has seen, you know, projects that were
concei ved as condom ni uns and get delivered as
condom niuns get, | guess, the people that
bought the units would then eventually Iike
rent themout to Section 8.

And usually, in her opinion, the
quality of people fromthe Section 8 pool are
not the quality of people who care about the
envi r onnment and the comunity and the
nei ghborhood and all that. | did nention to
her that | have seen condom ni um proj ects put
as part of their bylaws stipulations that the
owners of record actually do have to occupy
the units.

Again, |I'm not a lawer or a

regi stered attorney, so | don't know the full
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I nplications of that, but |I did nention that
as a way to control what happens to the units
in terms of occupancy subsequent to delivery.
| also did nention the fact that since this is
condom nium units that are going to have a
responsi bl e honeowner association and also a
responsi bl e managenent conpany, sone of the
I ssues of crinme or -- well, not crine, but
some of the issues of, you know, disruptive
behavi or to nei ghbors and al so environnent al
standards wll be greatly inproved.

And there may not be a |ot of the
| ssues that woul d typically occur on a regul ar
rental housing project, because this is going
to be a wel | -managed, well-fenced in and wel | -
mai nt ai ned conpl ex. So on those notes, |, you
know, hope to, you know, assure her that this
project will not, in fact, be a nuisance
proj ect.

CHAl RPERSON M LLER:  Okay.  Any
ot her questions? ay. Then at this point,

do you have any ot her cl osing remarks you want
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to make?

MR AGBIM No.

CHAI RPERSON M LLER  Ckay. \Well,
we are going to -- I'msorry, I'msorry. Wat
you didn't do your -- did you do your

testi nony?

MS. GREEN:  No.

CHAl RPERSON M LLER: " m sorry.
Yes. You know, not really, but | just
realized that | didn't call you up to testify.
Do you have any testinony? Cone on up then.
l"msorry. O wtnesses, this is your case,
you can either offer wtnesses or testify.
What are you doing? You have to speak on the
m cr ophone.

M5. GREEN: Ckay. | was not, you
know, certain how, you know, the proceeding
would go and, you know, | did file -- you
know, | did state a lot of ny views when |
filed the party status. And but | did -- you
know, | wrote out sone issues |ast night, so,

you know, do | pass themout to you all? You
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know, they are kind of revised in a way.

CHAl RPERSON M LLER: Ckay. I
don't think we need to ook at it right now,
but you have a choice. | nean, first of all,
what you submtted already is in the record
and when we go to deliberate on this case, we
will be reading what you attached to your
party status application.

M5. GREEN: Ckay.

CHAI RPERSON M LLER:  So that's in.
You can either submt in witing what you have
there additionally or you can and/or verbally
give sone nore testinony, if you choose.

M5. GREEN: Well, maybe ['l| just
submt this --

CHAI RPERSON M LLER:  Ckay.

M5. GREEN. -- to you all, because
there is a copy of the petition, you know, in
this.

CHAl RPERSON M LLER: Ckay. You
need to al so give copies to the other parties

I n the case, which would be the applicant and
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t he ANC.

M5. GREEN. Ckay.

CHAI RPERSON M LLER: And t hen t hey
could cross examne you on that, if they

choose. Ckay. So you should give our copies
t hough to M. My. M. My? Ckay. Thank
you. M. Geen, what | want to ask youis are
you submtting this to be your testinony in
witing or are you planning on testifying now,
I n addition?

M5. GREEN: No.

CHAI RPERSON M LLER:  This is it?

MS. GREEN. Well --

CHAI RPERSON M LLER:  It's okay. |
mean, if thisis it, what we would do is --

M5. GREEN: Can | do both?

CHAI RPERSON M LLER: Wl I, |' mnot
sure where you are -- how would you do that?
What do you nean can it be both?

M5, GREEN: Submt that and then
say sonet hing al so?

CHAl RPERSON M LLER:  Ckay.
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M5. GREEN: | can?

CHAl RPERSON M LLER: But the
applicant would be able to ask you questions
on what you have subm tted, because thisis --

M5. GREEN: Al right.

CHAI RPERSON M LLER:  Ckay?

M5. GREEN: Yes, right.

CHAI RPERSON M LLER: Al right.

M5. GREEN: | don't m nd.

CHAl RPERSON M LLER: Okay. So go

ahead.

M5. GREEN: One of our concerns is
the popul ation density. You know, all --
well, you know, as stated here, you know,

already on E Street there are at |east two

apartnent buildings or -- and on sone streets
there are -- you know, it's all apartnent
bui | di ngs. There are no houses. And this

area is zoned for R5-A which i1Is houses.

Well, you know, maybe you all know.
well, you know, for the -- you
know, you all -- well, R 5-A which is houses,
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detached or sem -detached wth special
exception for row houses and flats and
apartnent buildings, but there are just as
many apartnment buildings inthis area as there
are houses. And to bring in nore apartnent
bui |l di ngs, you know, there is a population
I ssue and there -- you know, there is nothing
for the children to do.

There is one -- you know, there's
one sw nm ng pool and which is overcrowded, so
in the sumrer they -- you know, the fire
hydrants have to be turned on in order to keep
the children cool. And then, you know, that
makes the driving hazardous, you know, and
al so teaching the children howto play in the
streets.

And al so, you know, our streets
are busy, you know, the cars, you know, they
fly, you know, down ny street. And | did
submt a copy of the petition that has been
signed by sone of the residents. It's -- we

don't have that many honeowners in the area,
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so, you know, the petition, you know, is kind
of small. Well, you know, it's not as |arge
as we woul d IiKke.

And we're concerned about the
safety, because, you know, right now there's
drugs, there's theft, there's hom cides,
murders, car thefts and there's prostitution.
You know, they walk up 53" Street and also
Sout hern Avenue and sonetines in broad
dayl i ght .

And to build -- you know, to bring
in more -- you know, we do have a concern
about nore apartnent buil dings can bring nore
crime. And also, the -- you know, our, you
know, investnent as honeowners, a |lot of
tinmes, you know, if the area is stigmatized,
you know, it can decrease our house val ue.
And wel |, you know, | did speak al ready about

t he hydrol ogi cal, you know, issues.

You know, | did speak about the
recreation. Well, you know, in the summary
that | have, | would ask that the Board -- if
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t he Board woul d consi der section 1807-2(a) of
t he Conprehensive Plan, that the | ow density
character that typifies nost for northeast and
sout heast nei ghbor hoods be nmi nt ai ned.

Wile it is recognized that the
area contains nuch vacant |ot wth the
potenti al for in-fill devel opnent, this
devel opnment should generally be simlar in
density to what exists today. And, you know,
that's single-famly hones that t hese
apartnents woul d be adj acent to.

This is one of the few areas in
the city with opportunities to build three and
four bedroomhones suitable for famlies with
chil dren. Buil ding three and four bedroom
homes on this site would be conpatible and
nore in character with the nei ghborhood and
woul d attract famlies wwth children. Section
1808.2 of the Conprehensive Plan recognized
the value and inportance of the far and
nort heast and sout heast stable single-famly

nei ghbor hoods to the character of the |ocal
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community and to the entire District of
Col unbi a.

| nsure that the Conprehensive Pl an
and zoni ng desi gnati on for these nei ghbor hoods
reflect and protect the existing |ow density
| and use pattern while allowng for in-fill
devel opnent t hat IS conpati bl e W th
nei ghbor hood character. Buil ding three and
four bedroom hones in this site would be
consistent with the density of what now
exi sts, as you can see on the attached phot os.

There are only single-famly hones
behind this site and on the side, except for
an apartnent building on one side. |In section
307.3 in both residential and comercial
settings, in-fill devel opnent must be
sensitive to neighborhood context. Hi gh
qual ity design standards should be required.
The privacy of neighboring structures should
be respected and density and scal e shoul d be
respect ed.

And density --
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CHAI RPERSON M LLER:  We can take a
break if you want us to take a quick break.
Wiy don't we do that? Wy don't we take a 10
m nut e break. Ckay.

(Whereupon, at 3:40 p.m a recess
until 3:58 p.m)

CHAI RPERSON M LLER  Ckay. W're

back on the record. M. Etherly had to | eave,

but he will read the record before we decide
the case. Ms. Geen, are you ready to
proceed? | know this is -- you are doing a
fantastic | ob. | think this is a very

difficult situation for sonebody who is newto
the process just to step in and act as a party
and do all that you are doing. So if you are
ready, you can conti nue.

M5. GREEN: Ckay. Thank you very

much. First, | would Iike to apol ogi ze to the
Boar d. |"m not going to continue with the
summary. | would ask, you know, that if you

all would read, you know, the rest of it. |

have -- in comng to the end, in the past few
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weeks or nonths or so, | have spoken to -- |
have done quite a bit of research and | have
spoken to quite a few people.

The only one | have not had the
opportunity to speak with was Mayor Fenty.
And | didn't get an answer to ny emails
either, but I was still working on that, but
| do know that affordable housing is needed
and | know what affordable -- | |earned on
Thur sday what affordable housingis. And | do
know that condom niuns are only apartnents.
There is a process to say that you are
bui | di ng condom niuns. It's not a condom ni um
unti|l you go through the Condom ni um Di vi si on
of the Consuner and Regul atory Affairs.

In t he applicant's Initial
application, it was said that two units woul d
be used for condom niuns. Not two units, two
bui | di ngs woul d be used for condom ni uns. And
so that leaves two for -- that was in the
initial application. And | do know that the

Mayor has 2,000 supportive housing that needs
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to be filled. And | know that these
apartnents would be in building -- apartnents
in these in-fill areas would help alleviate

t hat problem

And | guess at the end, | was --
the applicant has a right by the law for his
| and and we have a right for our land. And |
didn't know, | was nostly thinking that | was
wor ki ng agai nst the system \W're against a
systemand can we actually fight that systenf
And | do feel that we are, you know, within
the law, that according to the Zoning
Regul ations, that -- well, anyway, if you
could read the rest of the summary and | woul d
| i ke to conclude at that tinme -- at this tine.

CHAI RPERSON M LLER: Ckay. I
haven't had a chance to read your whole
summary and | don't want to put you on the
spot too nuch longer, but is it, basically,
that is it your viewthat a condom ni umwoul d
be i nconsi stent with t he Conprehensive Plan in
this spot?
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M5. GREEN:. Yes, yes, because the
Conprehensive Plan says that an area where
there is large lots in order to attract
famlies back into the city, that these | arge
| ot s shoul d be used for three and four bedroom
hones.

CHAI RPERSON M LLER: Ckay. And
al so, when you cite the Conprehensive Pl an,
there was a new Conprehensive Plan that was
recently enacted and |'m wondering whether
these cites are to the old plan or the new
one?

MS. GREEN: No, that is the plan
that was revised on Decenber 19, 2006.

CHAI RPERSON M LLER: Ckay. And
one nore question | guess is, you know, | hear
a lot of worry about condom niumturning into
an apartnent building. And so | just want to
clarify, is your concern based on that aspect
of the condom niumbuilding? It's ability to
turn into an apartnent building or is it also

based on being opposed to a condom nium
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buil ding, even if it remained a condom nium
bui | di ng?
M5. GREEN: My concern is the tall

-- you know, is the --

CHAl RPERSON M LLER: Is the
hei ght ?

MS. GREEN: The height and the
privacy, you know, and so forth. | don't have

an issue of what the applicant wants to do.
It's where he wants to do it. And, you know,
I nour area now, it would actual |y adversel y--
you know, it would -- all houses and then you
have this great big building, you know, even
t hough there are one, two, three, four
buil di ngs, there are still, you know, Iike
wal | s agai nst, you know, a small backdrop.

CHAl RPERSON M LLER:  Um hum

M5. GREEN And a -- may | say
sonet hing? |In speaking with the Condom ni um
Division, there are -- in the condonm niunms in
the District, you can either sell a unit and

rent, you know, all of them under the sane
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roof . And, you know, which is, you know, sort
of different and, you know, which is, you
know, kind of different, you know, so that
even t hough you say this is to be condom ni um
you can al so rent.

CHAl RPERSON M LLER: Ckay. I
gotcha. kay. One other question. Do you
know t he di stance between your property |ine
and the unit that is next to you that's being
proposed? |Is it next to you?

M5. GREEN: Right.

CHAI RPERSON M LLER:  Ckay.

M5. GREEN: It's without a fence,
It's right next to our backyard. You know, a
f ence.

CHAl RPERSON M LLER: It abuts your
backyar d?

M5. GREEN:  Yes.

CHAI RPERSON M LLER:  Ckay.

M5. GREEN:  Yes.

CHAI RPERSON M LLER: The rear

abuts your backyard or the side?
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MS. GREEN: It would be the rear.

CHAlI RPERSON M LLER: The rear.

M5. GREEN: R ght.

CHAI RPERSON M LLER:  Then we have
| ooked at that.

M5. GREEN: Right.

CHAI RPERSON M LLER:  Ckay.

M5. GREEN: The side, one side
abuts Ms. Spriggs' property.

CHAl RPERSON M LLER: Ch, that's
right. Ckay.

M5. GREEN Ckay. May | say
sonmething that | forgot to say? Affordable
housing, | was told by -- | spoke to quite a
few directors, you know, heads up there, and
af f ordabl e housing, | was told, is housing for
low incone, no inconme, ex-offenders and
honmel ess. | do know that, you know, they have
-- you know, everyone needs a place to stay.
And, you know, we are |ooking at our safety

al so. | know everyone is not bad. It only
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t akes one.

CHAI RPERSON M LLER: Thank vyou
very much. Any ot her questions? Ckay. I
don't believe there is anybody el se here who
didn't testify. Okay. Then do you have any
final closing remarks? Ckay.

MR AGBIM | would like to close
by just nentioning a fewthings for the record
and also to, you know, assure the neighbors
who have concerns that this project is not
designed to i ncrease drugs, theft, hom cides,
crinme, dunping, race-style driving or sonme of
the other ills.

In fact, this project wll, if
devel oped, inject responsible honmeownership
into this community. This area, especially on
this block, this |lot has been vacant. The
mddle part of this block is nostly vacant,
sort of abandoned at night especially. And
you can see by properties on the other side of
the street there is alot of dunping that goes

on and this is because there is a vacancy.
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So when you have vacancy being
repl aced by a project, which brings with it,
you know, responsible honeownership, a nice
clean, well-maintained environnent, it wll
hel p dilute the stigma of having your house in
an area that there is a lot of vacancy, in
terns of abandoned buil dings or vacant lots
that are currently being dunped upon or the
grass not cut and all those kind of things.

So | think that vacancy and | ack
of responsi ble honmeownership is part of the
contributing factor to sone of the things that
happen in the area. To address sone of the
concerns about renters, | can alnost tell you
that, you know, being that these are going to
be sol d as condom ni uns, in nost cases, there
IS not going to be enough incentive for the
owners to rent the units out, because except
for the two units that are going to be
af f ordabl e, the nortgages and paynents for the
ot her units may be hi gher than what is current

attainable as rent for two bedroons in the
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ar ea.

So | don't see how for a new
constructed buil di ng sonebody woul d buy it and
then turn back around and rent it and |ose
noney every nonth or pay out of pocket every
month. Also, | would like to mention that, in
fact, all the units inthis project plan to be
delivered as condom niunms, for-sale units.
And only two of the units are going to be
of fered as affordabl e housi ng.

And what this really nmeans is that
the sales price is going to be pegged at 80
percent of the AM to neke it easier for
people who earn a little bit less to be able
to afford them or people who are already
living in the comunity, but cannot afford to
buy them at market rate.

So to summarize, | will, in fact,
say that this project wll add to the quality
of life of the neighbors and if there is
anyt hing that the devel oper or nyself can do

to, you know, reduce other inpacts that these
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bui |l di ngs wi || have on the community, woul d be
nore than likely -- we would be willing to do
t hat .

But | feel very strongly that
delivering this buildingof condom niunms w |,
in fact, you know, increase the -- you know,
wi || help the nei ghborhood and if the project
Is approved, it wll greatly enhance the
quality of other properties on the block and
surroundi ng areas. Thank you.

CHAI RPERSON M LLER: Thank you.
Any other questions from the Board? Ckay.
Vll, what we said at the beginning of this
hearing was that we were going to |eave the
record open for specific docunents. And |
t hi nk, at this point, perhaps we should -- and
t hat got expanded upon during the hearing. So
we coul d go over what docunents we are keepi ng
the record open for and then we could set
dates. D d you have a question, Ms. G een?

M5. GREEN. Yes. | wanted to say

that there was no dunping, you know, on that
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lot. If you look inthe picture, you know, if
you look in the picture, we kept the |ot
cl ean, us and, you know, ny husband and Ms.
Spri ggs.

CHAI RPERSON M LLER:  Ckay.

M5. GREEN:  You know, we were the
ones that have been cutting that grass.

CHAI RPERSON M LLER:  Ckay.

M5. GREEN: There was no dunpi ng.
It's not a bad site.

CHAI RPERSON M LLER: kay.
Actual ly, we have a procedure, basically, but
you don't know, and so the applicant gets the
| ast word here. However, we're |eaving the
record open for additional subm ssions. Soif
there is nore that you need to say on issues,
you w || have that opportunity. | think I'II
just start what | think that we al ready said.

W're going to leave the record

open for an ANC report. They are neeting
toni ght, correct? Ckay. ['"'m not setting a
date yet until we see what we're going to
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have. And then we said that the parties could
respond to that. W tal ked about O fice of
Pl anni ng continuing to work with the applicant
and submtting, | guess it would be, sonewhat
of a revised plan, |andscaping plan show ng
sone different or additions or a revised
version of the evergreens and what ever other
pl anti ng.

MR WOCODS: | could submt a
supplenental report wth whatever design
revi si ons, I ncl udi ng materials on the
bui | di ng, the | andscape features, things |ike
t hat .

CHAI RPERSON M LLER  Ckay. And |

think the fencing detail would be good as

wel | .

MR WOCODS: |'msorry?

CHAI RPERSON M LLER: I f you coul d.
The fencing.

MR WOCDS: Oh, yes.

CHAl RPERSON M LLER: W tal ked
about it.
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MR WOODS: Yes.

CHAI RPERSON M LLER: But just so
that we can understand it better.

MR, WOODS: Ckay.

CHAl RPERSON M LLER: And but |
woul d think that the applicant would need to
revise the |andscaping plan to reflect as
wel | .

MR WOODS: Yes.

CHAI RPERSON M LLER: Okay. | just
want to ask O fice of Planning, also, there
has been a |ot of discussion today fromthe
community about the Conprehensive Plan and
whether or not this project m ght be
I nconsi stent with it. And | was just
wondering in your supplenental report maybe
you could address that further, because |
wasn't exactly sure nyself when | read the
report about the reference in here on page 3
where you tal ked about, you know. | ow density
in the plan and single-famly houses. And so

I f you can | ook at that.
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Also, | just want to broaden this
just a little bit. Basically, what was
addressed was -- | nean, what canme up was, you

know, there isn't enough recreation in the
area, because they weren't providi ng anything
on their grounds, except open space. |If when
you go back to do that, if there are other
services that you think are relevant that
weren't addressed before, since you're doing
a suppl enmental report, | think you shoul d feel
free to do that.

So | think we should schedule this
so that the ANC report perhaps and the Ofice
of Planning report cone in first and then
there can be responses to both of them So we
often schedul e backwards from the decision
neeting and | want to see whether that's
enough tinme, otherwse, we'll go a neeting
ahead of that.

The next decision neeting is June
5" so | guess | want to hear from Ofice of

Pl anni ng and the parti es whet her when we start
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-- well, Ms. Bailey, if we did a June 5'
deci si on neeti ng, when woul d t he docunents be
due?

MS. BAI LEY: |  would suggest,
Madam Chair, My 22",

CHAI RPERSON M LLER: For what?
The first -- the reports or the responses?

MS. BAI LEY: The reports to cone
in fromthe Ofice of Planning.

CHAl RPERSON M LLER:  ANC?

M5. BAILEY: And the ANC

CHAI RPERSON M LLER:  And then the
responses woul d cone in when?

MS. BAILEY: The response is just
fromthe applicant, correct?

CHAI RPERSON M LLER:  No, from al
the parties.

MS. BAI LEY: Al of the parties?
May 29'", a week, would that be sufficient?

CHAI RPERSON M LLER: Ckay. So in
heari ng that schedule, | want to hear fromthe

parti es whether they could neet that.
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MR AGBI M | think that's okay
wth ne.

CHAI RPERSON M LLER: Ckay. Ckay
with the applicant. Can O fice of Planning
meet that?

MR WOCODS: | think as long as |
have the rel evant docunents, the changes in
hand fromthe applicant.

CHAI RPERSON M LLER:  Ckay.

MR WOODS: Concern the fencing,
the I|andscaping, the building materials,
things |ike that.

CHAI RPERSON M LLER:  Ri ght.

MR WOODS: Then | can have it
r eady.

CHAl RPERSON M LLER: Ckay. And
the applicant, you're saying that you can do
t hat ?

MR AGBIM Yes.

CHAI RPERSON M LLER:  Ckay.

MR, WOODS: But | would need it

fromthe applicant --
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CHAI RPERSON M LLER:  Prior.

MR WOODS: -- at least, | don't
know, maybe three or four days before the
29'" just to make sure | can get the report
I n.

CHAI RPERSON M LLER: No, vyour's
was the 22"

MR WOODS: Ckay. So three or
four days before the 22",

CHAl RPERSON M LLER: Ckay. M.
Agbi m can you do that?

MR AGBIM Yes.

CHAI RPERSON M LLER: Ckay. s
t hat --

MR AGBIM Excuse ne, is that the
22" or the 21°? |Is that date the 21°" or the
227

CHAl RPERSON M LLER  The 22"

MS. BAI LEY: Madam Chair, there
was sone discussion about the applicant
providing a copy of the geotechnical study.

| think he indicated that a prelimnary one
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was prepared. |Is the record to be |eft open
for that?

CHAI RPERSON M LLER: Thank vyou,
yes.

MR AGBIM Yes.

CHAI RPERSON M LLER: Thank you.
Thank you very much. Did we forget anything
el se?

MS. BAILEY: Those are the things
that | have.

CHAI RPERSON M LLER  Ckay. Ckay.
Can the ANC neet that schedule? Ckay. M.
Green? GCkay. There we go. Do you want to
repeat it, Ms. Bailey?

MS. BAILEY: The dates May 22",
the responses fromthe ANC and the O fice of
Pl anning, all of the parties are to respond by
May 29'" and the Board wll consider a
deci si on on June 5'".

CHAI RPERSON M LLER: Per fect.
Ckay.

MR MOY: Madam Chair, | would
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like to add for the Board' s consideration, |
think that the el evati on draw ngs were typical
drawi ngs and | recall during the hearing the
bui |l di ng at address 5212 F Street was going to
custom tailor the east elevation to show no
w ndows. For the record, you may want to
resubmt just that east elevation for the
property at 5212 F Street.

MR,  AGBI M So in other words,
Create a separate elevation, east elevation
for 52127

MR, MOY: For our record draw ngs.

MR AGBIM Al right. Thank you.

CHAl RPERSON M LLER: And al so, you
woul d be subm tting a revi sed | andscapi ng pl an
and the geotechnical report. Ckay.

MR WOODS: And if | may add, the
el evations would also need to include if the
appl i cant iIs planning on changing the
materials of the side and rear of the
bui | di ngs, then the el evations would need to

I ndi cate the changes in materials.
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CHAI RPERSON M LLER: That's
correct. Do you have a --

MR AGBIM Are we to change the
materials on the sides and the rear?

CHAI RPERSON M LLER: | under st and
-- | thought that the Ofice of Planning was
wor ki ng with you.

MR AGBIM Right.

CHAI RPERSON M LLER  And that you
had agreed to do that.

MR AGBIM Ckay.

CHAl RPERSON M LLER: If you have
agreed to do that, whatever is presented by
those dates is going to be the final plans for
our consideration. So whatever has been
changed needs to be reflected on those.

MR, AGBIM Thank you.

CHAl RPERSON M LLER: Ckay. And,
Ms. Geen, | just want to say you're not
obligated to respond, you are a party. You
have the privil ege of responding if you woul d

| i ke to. You have the opportunity to respond
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to the ANC report and the revised OP report or
suppl enental OP report. Ckay. But you are
not obligated to, you may. Ckay.

And all of the papers have to be
served on all of the parties, so whatever you
file needs to be, and | think the ANC probably
knows this and the applicant knows this, but
you have to file all your papers on each ot her
as well as on the Board.

And, M. My, how many copi es have
to be served on the Board?

MR MOY: Well, for the Zoning
Ofice we ask for 20 copi es.

CHAl RPERSON M LLER:  Okay.  Any
ot her questions? GCkay. Well, thank you very
much. And, Ms. Bailey, you can call the next
case when you are ready.

V5. BAI LEY: Application No. 17606
of Dakota Points LLC, pursuant to 11 DCWR
3104.1, for a special exception fromthe roof
structure wuniform height provisions under

section 411, to construct a four story
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residential building inthe C2-A D strict at
prem ses 5545 through 5549 South Dakota
Avenue, N E., Square 3760, Lot 10 and 5553
t hrough 5575 Sout h Dakot a Avenue, N. E., Parcel
137/ 86.

MR. UTZ: CGood afternoon, Menbers
of the Board of Zoning Adjustnent. M nane is
Jeff Utz of Pillsbury Wnthrop Shaw Pitt man.
And with ne today is John Epting, also of
Pillsbury Wnthrop. W are appearing before
you on behalf of Dakota Points LLC, the
applicant in BZA Case No. 17606.

The appl i cant IS currently
redevel oping the property |located at 5545 to
5549 and 5553 to 5575 South Dakota Avenue,
N.E., for residential use. Dakota Points LLC
I S requesting a speci al exception relief under
sections 411. 11 and 3104.1 of the District of
Col unbi a Zoni ng Requl ati ons fromsecti on 411.5
requi ring roof structure of uniform height.

CHAl RPERSON M LLER: Could | ask

you a question right there?
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MR UTZ: Sure, um hum

CHAI RPERSON M LLER:  Can you tel
me why you are not seeking relief from411.3
as wel | ?

MR, UTZ: Regarding the nunber?

CHAI RPERSON M LLER: Yes, right.
"Al'l pent houses and nechani cal equi pnent shal |
be placed in one enclosure until harnonized
wth the min structure in architectural
character, material and color."

MR, UTZ: Right.

CHAI RPERSON M LLER: Yes, the
| ssue about the one encl osure.

MR UTZ: Right. |It's because of
section 411.4, that allows for, basically, one
roof structure per el evator core and there are
two el evator cores, although only one of our
cores goes to the roof. And that's what | eads
to this differing height.

CHAI RPERSON M LLER:  Ckay. Thank
you.

MR UTZ: Ckay. Sur e. The
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applicant is proposing to construct a four
story residential structure that will include
this roof structure of varying heights. The
building will conform to the D.C  Zoning
Regul ations in all other ways.

The applicant has attenpted to
I ncl ude all possibleinformationinthe record
of the case and if the Board would Iike, we
woul d be happy to stand on the record. e
woul d al so be nore than wlling to present our
case to you today.

CHAI RPERSON M LLER: | think we
would i ke to go sonewhere in between.

MR UTZ: kay.

CHAI RPERSON M LLER: Close to
standi ng on the record.

MR UTZ: kay, sure.

CHAI RPERSON M LLER: But, you
know, summarize what you are doi ng and why you
nmeet the criteria.

MR UTZ: Kkay.

CHAl RPERSON M LLER:  Ckay.
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MR UTZ: Under section 411.5 of
the Zoning Reqgulations, "A building s roof
structure nust be of uniform height up to a
maxi mum anmount of 18 feet 6 inches." W are--
basically, we have a roof structure that one
portion of it has the elevator override and
sone nmechani cal equi pnent init, that spaceis
13 feet 9 inches. The remai nder of the roof
structure is 10 feet 9 inches. This basically
allows for sone access to the roof from sone
of the areas, sonme of the residential areas.

W can go into sone nore of the
architectural details of the case, if you
would like us to, and sone of kind of the
hi story and sone of the community background
of the case, as well, if you would |ike us to.
Ckay.

CHAl RPERSON M LLER: | woul d say |
don't think you need to go into the history,
but just nmaybe flag again why this nakes
sense, you know, and why there is no adverse

I npact and why it mght actually be a better
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I npact than the alternative.

MR UTZ: Kkay.

CHAl RPERSON M LLER:  Ckay.

MR UTZ: Wll, let nme turn it
over to Laurence Caudle then. He is the
project architect and we turned in his resune,
hi s expert resune on the 14 day subm ssion, so
it'"s inthe record. He was also qualified as
an expert in Case 17600.

CHAI RPERSON M LLER: COkay. Let ne
just ask ny Board. Do you have any concerns
in qualifying as an expert witness? GCkay. |
don't either. GOkay. By consensus then, we're
accepting you as an expert w tness.

MR, CAUDLE: Al right. Thank you
very nmnuch. Il wll try to keep ny testinony
brief. |"'m going to junp right into the
architectural issues about this. W did, by
the way, bring an aerial just to show you the
| ocation of the site, which is this long site
here, which in this oversized plan, you can

see the length of the site here. W ended up

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

with a building of about 584 feet in |ength.

And given that the context of the
nei ghborhood isreally single-famly and sem -
detached hones, | would point out that this
project, nonetheless, is all matter-of-right
except for the relief that we are asking
today. That froman urban desi gn standpoint,
we have al ways been trying to break down the
mass of the building and the length of the
bui | di ng and anot her caveat to that is that in
doing that, the way we did this was to break
up the length of the penthouse, which is
easily seen in the plan.

This is the first pent house
structure, the second pent house structure and
"1l just point out that there is an el evator
over around here and this is our el evator that
cones up to the roof for naintenance. But
this hatched areais the only part of the roof
that is the taller structure at 13 foot 9
I nches. The rest of all of the penthouse roof

and enclosure is at 10 foot 9 inches.
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So architecturally, we kept it in
keeping wth the massi ng of the building. You
can see the higher pieces at this end of the
buil di ng where the main |obby entrance is.
You can see that other than that the entire
| engt h of the penthouse it is a single height.

W felt that that hel ped to break
down the |l ength of the building. You can see
we did a ot of architectural features along
the way to help do that and treated the
pent house that way al so hel ped. And then the
last thing I'll point out is that it's also
built with the sane materials. It wll have
the sane finish, the sane color as the major
wal s of the building itself.

MR UTZ: W would also like to
have the applicant speak to you a bit
directly. Wth us today is Mark Rivers of
Dakota Points LLC

MR Rl VERS: Thank you, Jeff.
Good afternoon, ny nane is Mark Rivers with

Low Enterprises. |'mthe devel opnent nanager
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for the Dakota Project. Presently, the
property consists of a three story apartnent
building and two small single story retail
buil dings. Al these buildings were built in
t he 1950s and ' 60s. Because the buil dings are
vacant, the apartnent building is boarded and
the retail store fronts are shuttered and the
site is fenced.

The devel opnent of this property
I's part of a coordi nated m xed-use devel opnent
on the nei ghboring parcels, all of which are
Zoned GC-2-A The devel opnent program is
responsive to the plan realignnment of the
Ri ggs Road/ South Dakota Avenue intersection
and wi Il include bel ow grade parking, retai
space anchored by a grocery store and several
hundred residential units.

Because of its large scale,
significant topography, adjacency to the
devel opnent of a busy intersection, and nature
of the m xed-use devel opnent, this is a very

conplex project. W have assenbled a |arge
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team of very well-qualified professionals to
pl an desi gn and construct the project.

For nearly two years we have
expended considerable tinme and effort on
community relations, including a nunber of
neetings wth the ANC-4B, with the |atest
nmeeting being in February of this year. W
al so conducted a bus tour of other m xed-use
projects in the area and that was attended by
over 20 people from the community. Thi s
served as a great forumfor community input.

W are very pleased to have the
support of the ANC-4B for this project. This
Is the first phase of our project and we are
schedul ed to begin construction in the third
quarter of this year. W appreciate your
considering this application today.

MR, EPTING |'m John Epting. If
| could just say one thing. Wen M. Caudle
tal ked about the plans, he tal ked about the
| ength of the plans and that's why we have to

have the two cores. You probably aren't used
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to seeing buildings this | ong, because we are
not, so therefore we need the two cores and,
t herefore, we need the two el evat or overri des.

So that's why 411.4 doesn't cone up very

of t en. And we're just trying not to do a
pent house all the way across. It would be
huge.

CHAl RPERSON M LLER: Thank you.
Ckay. Anything else? Do you have any
questi ons?

BOARD MEMBER LOUD: Yes, a couple
of brief questions. Good afternoon. How are
you.

MR. RIVERS: Ckxay.

BOARD MEMBER LOUD: Just a couple
of questions on the make-up of the project.
Is this a mx between market and subsidi zed
uni ts?

MR RIVERS: It is not subsidized.

BOARD MEMBER LOUD: Gkay. And in
terns of the bus, that's very commendabl e t hat

you took the tinme to take the conmunity groups
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on that tour. Wat were sone of the sights
that you guys took a | ook at?

MR. RIVERS: W | ooked at Bet hesda
Row i n Bet hesda and Pentagon Row and sone of
the projects up and down the 14'" Street
corridor.

BOARD MEMBER LQOUD: Was the
t hi nking there that sone of the retail would
mrror the retail in sone of those projects?

MR. Rl VERS: Not so nmuch did we
| ook and say this is what it's going to be,
but we showed projects and were able to | ook
at specific elenments of themand get feedback
on those.

BOARD NMEMBER LQOUD: Ckay. And
about how nmuch retail are you envisioning on
t he ground fl oor?

MR Rl VERS: On this particular
parcel that we are speaking of today, thereis
no retail. O the project overall, there is
about 100 to 120,000 feet of retail, including

about a 60,000 foot grocery store.
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BOARD MEMBER LOUD:  Thanks.

MR. RIVERS: You're wel cone.

CHAl RPERSON M LLER M. Epti ng,
you said this was an unusually | ong buil ding
and that's why you needed to break up the
pent houses?

MR EPTI NG | think M. Caudle
told nme vyesterday it was the largest --
| ongest buil di ng he has designed yet, except
for the first iteration of this building.

CHAI RPERSON M LLER:  Yes, it | ooks
pretty | ong.

MR EPTI NG So it has Building
Code issues in ternms of how far you can be
froma stairwell in the corridor.

CHAI RPERSON M LLER:  And what went
behi nd creating such a | ong building and why
do we have such a | ong building?

MR. CAUDLE: Well, because -- just
by the nature of the siteitself. | nmean, the
siteinthis piece of it, you can see that we

don't even get the opportunity to show the
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entire length of the property Iine. Thi s
curve continues on and hits square off here,
but obviously, as it narrows, it's a little
too difficult to plan for the buildings.

So even by doing this, we don't
even maximze the |ot occupancy. We're
certainly not maximzing the FARfor this |ot,
just the length of the building. You get a
single run corridor, excuse ne, a double
| oaded corridor and a single corridor down the
whol e I ength of the buil ding.

There are jogs in the building
that break it up froma planning standpoint.
And just by the nature of the one |evel
under ground garage, it was too inpractical to
have one central |obby. People would have to
go too far to get to their cars and up to the
building. So that's why we end up with the
two elevator cores that M. Epting was
ment i oni ng.

| hope that hel ps and el aborates a

little bit. Early in the beginning of the
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project, we often showed the Washington
Monunent and we joked at how close this
building was in length in ternms of the
Monunment's height and | don't renenber any
| onger how |long the Washington is tall any
nore, but it was pretty darn close and sim | ar
to the length of this building.

CHAI RPERSON M LLER: Thank you.
It's just a curiosity question. Ckay. Any
ot her questions? Is the ANC here by any
chance on this case? No, okay. W do have a
report fromANC-4B, but we're not 100 percent
sure whether we have the right report or not.
Maybe you can take a ook at this. It's our
Exhibit No. 29 and it refers to Cases 17600
and 17606, but the discussion seens to be
addressi ng 17600.

| myself didn't sit on that case,
so I'mnot particularly sure whether sone of
this mght go to this case at hand or not.
And |' mwondering i f you woul d know whet her we

have the right report.
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MR,  EPTI NG Basically, here is
what happened. That is the only report. W
presented to the ANC and that all along we
presented both projects. And Jeff Utz was
there that night presenting both projects.
They wote their report about the first
project, which we had our hearing on Mrch
20'".  When we asked whet her we needed to cone
back |ast Thursday, they said no and so we
didn't go back. W have had so nuch contact
with themall along, sothat's the only report
t hat they have done.

CHAl RPERSON M LLER: Ckay. The
one that is dated February 22, 20077?

MR EPTI NG Ri ght . And M.
Ri vers' testinony was cl ear, their support was
for the project. And we're considering the
whol e thing one project. M. Caudle wll
again show you the other portion of the
proj ect.

CHAI RPERSON M LLER: | see. Ckay.

So these two projects are connected and so --
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MR, EPTI NG Well, they have
al ways been tal ked about all along. W just--
for what --

CHAl RPERSON M LLER  How are they
connected? | wasn't on the other case. | was
out of town that tine.

MR EPTING Sane devel opers, sane
architects, they had been planned at the sane
time, the land was put together at the sane
tinme, so the other part of the project has the
retail conponent and residential. Now, we
need a | oading variance. W just -- the way
we filed the BZA variance relief, we just got
different hearing dates.

CHAl RPERSON M LLER Okay. And |
know you can't exactly speak for the ANC, but
It certainly indicates in the heading that
t hey support both projects. 1Is the discussion
t hough that follows primarily about -- is it
only about the other project or is this
project actually touched upon in there?

MR EPTING As | remenber it from
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the other hearing, it's only about the other
project. And for whatever reason, they put
bot h nunbers down.

CHAl RPERSON M LLER: Ckay. And
one ot her question. You know, when they took

their vote, didthey vote on themtogether, do

you know?

PARTI CI PANT: | don't know.

MR,  EPTI NG It wasn't clear to
us.

PARTI Cl PANT:  Yes.

CHAl RPERSON M LLER: Ckay. Al
right. Any other questions? GCkay. | think

we can turn to the Ofice of Planning then.
MR MORDFI N: Good afternoon,
Chair and Menbers of the Board. |'m Stephen
Mordfin wwth the O fice of Planning. And the
subj ect applicationis inconformance wth the
provi sions of section 411.11 in that requiring
the height of the penthouse structures to be
equal would only serve to i ncrease the height

of the entire building increasing the
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exception of mss from the one-famly
nei ghborhood to the east and the additional
construction necessary to i ncrease the height
of the entire penthouse would serve to
I ncrease the cost of the building and then the
cost of the individual units.

Therefore, the Ofice of Planning
finds it to be inpractical to require that one
roof structure height be provided and
recommends approval of the application as
submtted by the applicant. Thank you.

CHAl RPERSON M LLER: Thank you.
Excel |l ent report. Do we have any questions
from the Board? Ckay. | don't either. I
think it's a pretty straightforward i ssue and
your report was very conprehensive, so | don't
have any questions. Does the applicant have
any questions of Ofice of Planning?

MR UTZ: No.

CHAl RPERSON M LLER: Ckay. You do
have their report?

MR UTZ: Yes.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

281

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

CHAI RPERSON M LLER: Ckay. The

ANC, they are not here. s that correct in
this case? Gkay. |Is there anybody here in
the audience who would like to speak in

support or in opposition to this application?
kay. Not seeing any, then I'Il turn to you
for closing remarks.

MR UTZ: Ckay. Under section
411. 11 of the Zoni ng Regul ati ons "The Board i s
authorized to grant relief from strict
conpl i ance W th t he r oof structure
requirenents. The Board can grant such
special exception relief regarding roof
structures if strict application of the Zoni ng
Regul ati ons woul d be i npracti cabl e because of
operating difficulties, the size of the
building lot or other conditions relating to
the buil ding or the surroundi ng area.

That would tend to nmake ful
conpliance unduly restricted, prohibitively
costly or unreasonable as long as the intent

and purpose of the Zone Plan are not
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materially inpaired by the structure and the
light and air of the adjacent buildings are
not adversely affected.”

As Mar k and Laur ence have
descri bed, the applicant neets all of these
standards of special exception relief under
section 411.11. As stated, strict conpliance
wth the wuniform height requirenents of
section 411.5 is inpracticable for a variety
of reasons.

First, such a roof structure would
be inpractical due to the elongated size of
the proposed building and the shape of the
| ot, including the sloped topography of the
property. In addition, the building has a
close proximty to the residential areas and
as a result mnimzing the effect of the
hei ght on the neighborhood as a key
consideration in the design of this building.

Further, the dual height of the
roof structure allows for a nore efficient

bui | di ng design and ongoi ng operation. The
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I npacts of the differing heights of the roof
structure do not cause any negati ve
consequences and the i ntent and pur pose of the
Zoning Regul ations and Zoning Map are not
| npai r ed.

The Zoning Regulations allow a
much taller roof structure of 18 feet 6 i nches
whi ch woul d have a nuch greater appearance of
hei ght and nmss. Wth a dual height roof
structure, the applicant is attenpting to
m nim ze t he appearance of buil di ng hei ght and
mass and therefore the requested relief wll
actual ly enhance the Zone Pl an.

G ven t he | ocation of t he
requested relief, it wll not inpact the
sur roundi ng nei ghbor hood nor adversely affect
t he use of nei ghboring property in accordance
wth the Zone Pl an. The special exception
wi || not change the overall permtted density
or height and the Ilight and air of any
adj acent property are not adversely affected.

In addition, this project advances
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the intent and the goal s of the Conprehensive
Plan for the area. As a whole, the project is
an inportant investnent in the neighborhood
and a vibrant site for property that 1is
currently under-utili zed.

It will contribute to nore active
streetscape at the R ggs and South Dakota
I ntersection along wth the rest of this w der
project and offer nore residential options
whi | e strengt heni ng and i nprovi ng t he physi cal
and aesthetic character of the surrounding
nei ghbor hood.

That brings our presentation to a
close and we greatly appreciate the
opportunity to present our case to you.
Thanks.

CHAI RPERSON M LLER:  Thank you. |
just wanted to ask you just to conplete the
record. | thought | read sonewhere either in
your application or Ofice of Planning that it
al so would be very costly to do it the other

way. |Is that a factor as well or not?
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MR UTZ: Is it?

MR. CAUDLE: Well, pardon ne. I
mean, since this is a condom ni umbuil di ng and
It ought to be part of the project owners and
future maintenance of structure itself, we
wer e encouragi ng themto mnimze it, because
It would be |less costly. This is a sinple
product, but it's also painted, so there is
pai nting issues. There is waterproofing
| ssues for the roofing systemthat this would
have to penetrate if it had kept grow ng and
growing and growing. So it was our point to
make that, yes.

CHAI RPERSON M LLER: Thank you.
Anyt hi ng el se?

MR UTZ: W would |ike to request
a Bench decision if that is possible and al so
a summary order. Thanks.

CHAI RPERSON M LLER:  Thank you.

MR UTZ: Sure.

CHAI RPERSON M LLER: Ckay. I

think we're ready to deliberate this issue.
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| think I'Il make a notion and then we can
del i berate on the notion. | would nove to
grant Application No. 17606 of Dakota Points
LLC, for a special exception from the roof
structure wuniform height provisions under
section 411, to <construct a four story
residential building at prem ses 5545-5549
Sout h Dakot a Avenue, N. E., and 5553-5575 Sout h
Dakota Avenue, N.E. Do | have a second?

BOARD MEMBER LOUD: Mot i on
seconded.

CHAI RPERSON M LLER: Ckay. I
think this is really pretty sinple and
straightforward. W have an application for
a speci al exception under 411. W just heard
the applicant articulate the standard and how
they neet it, but I'll rearticul ate sone of it
for our deliberation purposes.

The criteria as set forth in
411. 11 whi ch says "Where i npracti cabl e because
of operating difficulty, size of building | ot

or other conditions relating to the building
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or surrounding area that would tend to nmake
full conpl i ance undul y restrictive,
prohi bitively costly or unreasonable. The
Board of Zoning Adjustnent shall be enpowered
to approve as a special exception under 3104,
the location design nunber and all other
aspects of such structure regulated under
section 411.3 through 411.6."

" mnot going to go through all of
that, but, basically, we can do this if it
meets those criteria on the basis that it's
| npracti cabl e and provi ded that the i ntent and
pur pose of this chapter and this title should
not be materially inpaired by the structure
and the light and air of adjacent building
shall not be affected adversely.

So basi cal | y, we have an
exceptionally long building where it does
appear to be inpracticable to have one
enclosure going the whole length of the
buil ding. And therefore, they are breaking it

up, which is actually beneficial to the
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surrounding area there or adjacent to a
resi dential nei ghborhood.

It provides for |ower heights. It
provi des for |ess massing. It provides for
greater efficiency. So | think that it neets
that criteria, the inpracticable criteria.
Let's see, what else. Strict conpliance woul d
actual ly be negative. W would have this huge
massing and greater height next to the
nei ghbor hood. It doesn't have an adverse
I npact at all. In fact, it doesn't inpact the
Zone Plan at all.

| think that basically covers it.
W do have the support of the Ofice of
Pl anning and we do have the support of the
ANC, though we don't have any specific issues
to address within it, but they support it, so
there probably woul dn't be issues anyway.

Does anybody have any comments? |
just want to review the record for a mnute
and see if I'mforgetting anything. It's not

| ocated in a Hstoric D strict. kay. I
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think it nmeets the criteria for 411. 11 and for
those reasons, does anybody else have any
comments? Ckay. | guess we're ready for a
vot e t hen.

Al those in favor say aye.

ALL: Aye.

CHAl RPERSON M LLER: Al'l  those
opposed? All those abstaining? M. Bailey?

M5. BAILEY: Madam Chair, the vote
Is recorded as 3-0-2 to approve the
application. Ms. MIler nade the notion, M.
Loud seconded the notion and M. Mann supports
t he noti on.

CHAI RPERSON M LLER: At this
point, | would also nove that we waive our
rul es and regul ations requiring full findings
of fact and conclusions of law and that we
I ssue a sunmary order in this case. kay.
Al right. W have that by consent? And that
does it. Ckay.

MR, UTZ: Thanks.

CHAI RPERSON M LLER: Thank vyou
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very nmuch.

(Wher eupon, the Public Hearing was

concluded at 4:48 p.m)
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