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P-ROGCGEEDI-NGS
10: 15 a. m

CHAI RPERSON M LLER:  Thi s heari ng

will, please, cone to order. (Good norning,
| adi es and gentl enen. ['"'m sorry for the
delay. It seens there were sone problens on

the Metro today, but we're ready to go. This
is the June 19'" Public Hearing of the Board
of Zoning Adjustnent of the District of
Col umbi a.

My nane is Ruthanne MIller. ['"'m
t he Chairperson. Joining ne today to ny right
Is Vice Chair Curtis Etherly and next to him
from the Zoning Commission is M. Geg
Jeffries and to ny left is Marc Loud, Mayoral
appoi ntee, and next to himis M. John Mann
representi ng NCPC.

W also have with us from the
Ofice of Zoning M. Ciff My and next to him
representing OAGis Lori Monroe and with her
Is alegal intern for this norning. H s nane

Is Bryan Stockton and all |egal questions

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

shoul d be addressed to him |'mjust kiddi ng.
And next to himis Esther Bushman with the
O fice of Zoning and Beverley Bailey, Ofice
of Zoni ng.

And also to ny far right is Maxine
Brown- Roberts and she is with Ofice of
Pl anning and she will be participating on a
case later in the norning.

Ckay. Copi es of today's hearing
agenda are available to you and are |l ocated to
ny left in the wall bin near the door.
Pl ease, be advised that this proceeding is
bei ng recorded by a Court Reporter and is al so
webcast live. Accordingly, we nust ask you to
refrain fromany di sruptive noises or actions
I n the hearing room

When presenting information to the
Board, please, turn on and speak into the
m crophone, first, stating your name and hone
addr ess. Wen you are finished speaking,
pl ease, turn your m crophone off, so that your

m crophone is no |onger picking up sound or
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backgr ound noi se.

Al persons planning to testify
either in favor or in opposition are to fill
out two wtness cards. These cards are
| ocated to ny left on the table near the door
and on the wtness tables. Upon com ng
forward to speak to the Board, please, give
both cards to the reporter sitting to ny
right.

The order of procedure for speci al
exceptions and variances is: One, statenent
and wtnesses of the applicant. Two,
Governnment reports, including Ofice of
Pl anni ng, Departnent of Public Wrks, DDOT,
etcetera. Three, report of the Advisory
Nei ghbor hood Conm ssi on. Four, parties or
persons in support. Five, parties or persons
I n opposition. Six, closing remarks by the
applicant.

Pursuant to Section 3117.4 and
3117.5, the following tine constraints nmay be

mai nt ai ned: The applicant, appellant, persons
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and parties, except an ANC, in support,
I ncl udi ng wi t nesses, 60 m nutes collectively.
Appel | ee, persons and parties, except an ANC,
I n opposition, including wtnesses, 60 m nutes
collectively. Individuals 3 m nutes.

These tinme restraints do not
I ncl ude cross exam nation and/or questions
from the Board. Cross exam nation of
wtnesses is permtted by the applicant or
parties. The ANCw thin which the property is
| ocated is automatically a party in a speci al
exception or variance case.

Not hi ng prohibits the Board from
pl acing reasonable restrictions on cross
exam nati on, including tinme I|imts and
limtations onthe scope of cross exam nati on.

The record will be closed at the
conclusion of each case, except for any
materi al specifically requested by the Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected

and the date when the persons nust submt the
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evidence to the Ofice of Zoning. After the
record is closed, no other information will be
accepted by the Board.

The Sunshi ne Act requires that the
Public Hearing on each case be held in the
open and before the public. The Board may,
consistent with it's rules of procedure and
the Sunshine Act, enter Executive Session
during or after the Public Hearing on a case
for purposes of reviewwng the record or
del i berati ng on the case.

The deci sion of the Board in these
contested cases nust be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the Menbers of the Board in
conversati on.

Pl ease, turn off all beepers and
cell phones, at this tine, so as not to
di srupt these proceedi ngs.

The Board will now consider any

prelimnary matters. Prelimnary matters are

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

10

those which relate to whether a case will or
shoul d be heard today, such as requests for
post ponenent, continuances or wthdrawal or
whet her proper and adequate notice of the
heari ng has been given. If you are not
prepared to go forward with a case today or if
you bel i eve that the Board shoul d not proceed,
now is the tine to raise such a matter

Does t he staff have any
prelimnary matters?

MS. BAI LEY: Madam Chair, to
everyone, good norning. There is and it has
to do with Application No. 17621, application
of 1925 K Associ ates LLC, that application was
W t hdrawn, Madam Chair

CHAI RPERSON M LLER: Thank you.
And | understand that no action then is
requi red of the Board on this matter?

MS. BAILEY: None is required.

CHAI RPERSON M LLER:  Ckay. Thank
you. Then, at this tinme, would all

I ndi viduals wishing to testify today, please,
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rise to take the oath? And, Ms. Bailey, would
you adm ni ster the oath, please?

MS. BAI LEY: Wul d you, please
rai se your right hand?

(Whereupon, the wtnesses were
sworn.)

MS. BAILEY: Thank you.

CHAI RPERSON M LLER: Thank you.
Wul d you call the first case, please?

V5. BAI LEY: Application No. 17623
of Meredith Manning, pursuant to 11 DCWR
3104.1, for a special exception to construct
a rear porch addition to an existing single-
famly row dwelling under section 223, not
nmeeting the | ot occupancy requirenents, that's
section 403. The property is Zone R-5-B and
It's located at 1622 Florida Avenue, N W
Square 174, Lot 53.

Madam Chair, Menber of the Board,
there is a request for party status in
opposition to this application.

CHAI RPERSON M LLER: Thank you.
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And would you introduce vyourself for the
record, please?

MS.  MANNI NG Good nor ni ng. My
name i s Meredith Manning. M hone address is
1622 Fl orida Avenue, N W

CHAI RPERSON M LLER: And you are
the applicant in this case?

MS. MANNI NG I"'m the applicant,
correct. |I'mthe homeowner. | live there.

CHAI RPERSON M LLER: Ckay. And we
do have a request from Ms. Al aneda Har per for
party status in the case. |s M. Harper here?
Woul d you cone forward, please? Good norning.

M5. HARPER: Good norni ng.

CHAl RPERSON M LLER:  And woul d you

I ntroduce yourself for the record, also,

pl ease?

M5. HARPER: Good nor ni ng. My
name i s Al aneda Har per. | live at 5 -- I'm
sorry. Il live at 215 GIlman Avenue in
Cncinnati, Chio and | own the property at

1620 Fl orida Avenue, N W
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CHAI RPERSON M LLER: Thank you.
And i s anybody here today fromthe ANC, as the
ANC is automatically a party. Gkay. Then we
have the only parties or we have the party
here and then a party applicant here. V5.
Harper, I'mgoing to start with you, because
the first thing we do is establish whether or
not you woul d be a party in this case, because
If you are a party in this case, it affects
how you participate in the case.

And first of all, | just want to
ask you or tell you there are two ways you can
participate in the case. One is as a party
and one is as an individual. And as a party,
you woul d need to convince us that you reach
a standard that you are affected different
from other nenbers of the public by this
relief. And if you are a party, that neans
that you have all the responsibilities of an
applicant and that you can present w tnesses
and you can cross exam ne w tnesses and you

can file pleadings, if so requested by the
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Boar d.

| f you participate as an
I ndi vidual, that neans that you can present
testi nony yourself on the case, which neans
you can cone and say how you feel about the
application, etcetera, wthout getting party
st at us. That would be an automatic
entitlenent.

So ny first question to you is do
you really want party status, because a | ot of
peopl e get these notices in the mail and they
think that they need to apply for party status
when, in fact, all they want to dois testify.
So if you have any questions about what | just

said, feel free to ask ne, too.

M5. HARPER: Wll, based on ny
under st andi ng of what you just said, | guess
I'"'m an individual. | have nobody, no

W tnesses and | don't intend to cross exam ne
anybody, so I'mjust an individual opposed to
t he pl an.

CHAI RPERSON M LLER: Ckay. So

NEAL R. GROSS
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what's going to happen then is | would ask you
to go back, if you are finished asking ne
questions, sit down in the audience and then
we go through the procedure that | read
t hrough at the beginning, but I will call you
at the right tinme in the proceeding to cone
forward and give your testinony. And could
you turn the mke off if you are finished
there, too?

Ckay. Thank you. So therefore,
then we would turn to you, at this point, M.
Manni ng. This is your application for a
speci al exception. You want to construct a
rear porch addition?

M5. MANNI NG  Correct.

CHAl RPERSON M LLER: And you don't
nmeet the | ot occupancy provisions of section
403 and al so the open court. |Is that correct
now? The provision of section 406. 17

MS.  MANNI NG According to Ms.
Brown- Roberts, that's the case.

CHAI RPERSON M LLER: Ckay. But in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

any event, you are seeking relief under 2237

M5. MANNI NG  Correct.

CHAl RPERSON M LLER: Do you want
to highlight your case sonewhat ? W have read
the file.

M5. MANNI NG  Sure.

CHAl RPERSON M LLER:  We know what
you are asking for, but if you want to
hi ghl i ght your case, especially in the context
of the provisions of 223, how you neet them

M5. MANNI NG  Sure.

CHAI RPERSON M LLER:  Ckay.

M5. MANNING First, | would like
to call your attention to the fact that the
BZA did wite a letter in support, so despite
the fact that they are not here today, they
did submt to the file.

CHAI RPERSON M LLER: Do you nean
t he ANC?

M5. MANNING |'msorry, the ANC

CHAI RPERSON M LLER:  The ANC?

M5, MANNI NG Yes, |'m sorry.

NEAL R. GROSS
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What did | say?

CHAl RPERSON M LLER:  BZA.

M5. MMNNING Onh, I'msorry. The
ANC did submt to the BZA a letter of support.

So despite the fact that they're not here,

they did enter into the record sone
st at enent s. | believe that ny proposal is
fairly straightforward. |'"'m proposing to

renmove a nonconformng deck that's 17 feet
w de by 23 feet deep and 8 feet high with a
smaller structure that conforns to the
great est extent possible with the code and t he
bui | di ng, you know, permtting rules.

| am seeking a variance, because
of the setback requirenent on the western side
of the building, which has an existing court.
The court --

CHAI RPERSON M LLER  Excuse ne, |
just want to interrupt you here, because you
m ght be using the wong term nol ogy.

M5. MANNING |'msure that | am

CHAI RPERSON M LLER: Ckay.

NEAL R. GROSS
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Because if you were relying on Ofice of
Pl anni ng, they were saying you needed relief
fromthe open court provisions, but it's still
under 223 special exception?

M5. MANNI NG  Correct.

CHAl RPERSON M LLER:  Ckay.

M5. MANNI NG  So ny under st andi ng
of this, which |'msure your's is greater than
mne, is that ["'mrequired to seek relief due
to the fact that | am proposing to build a
structure that is wder than 9 feet, because
the property is 17 feet and the existing --
l"m sorry, wider than 11 feet, because the
property is 17 feet wwde and I would like to
build a little bit wider than 11 feet.

And so the property, the addition
to the structure would be 193 square feet.
However, because of the open court issue, it
IS counted as 375, approximately, feet, which
I's the open court issue, which |I'm sure you
all understand better than | do.

And so | would i ke to address M.
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Har per's opposition briefly. She objects to
the fact that |'m proposing to build a solid
wal | along the party |ine between our honmes on
the eastern side of the house and as | said
when | opened, |I'm seeking to replace a
nonconformng structure wth a conformng
structure. And ny understanding of the Fire
Code is that I'"'mrequired to build a burn-
proof wall there, which will protect both of
our structures fromfire risk, should there be
afire.

Currently, you know, | have a
grill on ny deck and her tenants have a
hi bachi on her porch and so | do see the need.
Al t hough, honestly, the wall is not what |
want . |"m proposing to do it, because it's
required. And so | would be happy to answer
any other questions. |'m proposing to build
the structure from concrete and netal to
reduce the fire risk further. And, you know,
that's about it. | have copies of the files.

If you would |i ke a bigger copy of the plans,
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| did nmake a bi gger Xerox copy.

CHAI RPERSON M LLER: So you're
doing this wall because it's required by the
Buil di ng Code. |I|Is that correct?

M5. MANNI NG  Correct.

CHAI RPERSON M LLER:  When we | ook
at 223, we look at any adverse inpacts to
| ight and air on the nei ghboring properties.

M5. MANNING R ght.

CHAl RPERSON M LLER: Does t hat

wal | create an adverse inpact to Ms. Harper's

property?

M5. MANNI NG  You know - -

CHAl RPERSON M LLER: In your
opi ni on.

M5. MMNNING -- in ny opinion, it

doesn't. Her porch extends fromthe back of
the property on three sides and the wall w |
bl ock one of those sides only. So, you know,
the porch on that property wll continue to
have two open sides as will mne. Mne will

only have two open sides, because the code
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requi res that one of those walls be encl osed.

So we are treated equally in that
sense. |'mnot aware of any other -- | don't
believe there is any other adverse inpact to
anybody el se. The nei ghbor on the western
si de of the house, which is the side on which
" mrequesting a variance doesn't oppose.

CHAl RPERSON M LLER: And was the
ANC aware of the open court issue when they
vot ed?

MS.  MANNI NG Yes. Ms. Brown-
Roberts emai |l ed t he ANC nenber shi p about t hat
| ssue.

CHAI RPERSON M LLER: Was t hat
before their vote, do you know?

M5. MANNI NG Yes, it was.

CHAI RPERSON M LLER: Okay. Okay.
Any questions from Board Menbers? M.
Et herly?

BOARD MEMBER ETHERLY: Thank you
very nmuch, Madam Chair. Ms. Manni ng, thank

you very nmuch for your testinony today. Just
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a very quick and brief question. | believe
your testinony answered it. There was a
little bit of conversation about | ust

confirmng and I woul d have asked Ms. Harper
the question, but | take it the residents in
guestion for Ms. Harper is the gray house.

M5. MANNING That's right.

BOARD MEMBER ETHERLY: Just to the
side there.

MS. MANNI NG Yes.

BOARD MEMBER ETHERLY: I n terns of
your drawi ngs present a west elevation. I
take it the eastern el evation, which would be
the side of the addition that would be
I mredi ately abutting Ms. Harper's residence.

M5. MANNI NG  Correct.

BOARD MEMBER ETHERLY: Woul d that
just be a clear solid wall, no w ndows?

MS. MANNI NG Yes.

BOARD MEMBER ETHERLY: No ot her
fenestration of any type.

MS. MANNI NG Correct.
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BOARD MEMBER ETHERLY: Just a
clear solid wall.

M5. MANNING R ght.

BOARD MEMBER ETHERLY: Ckay.
Thank you.

M5. MANNI NG Um hum

BOARD MEMBER ETHERLY: Thank you,
Madam Chair. That concl udes ny questions.

CHAI RPERSON M LLER: Thank you.
Ch, and what did you say the material was
going to be of this wall?

M5. MANNI NG | believe that the
architect has drawn it as cinder bl ock.

CHAl RPERSON M LLER: Ckay. And
are you in a Hstoric District, do you know?

M5. MANNING | think so, yes.

CHAl RPERSON M LLER: And do vyou
know has HPRB | ooked at this at all?

M5. MANNI NG  They have not.

CHAI RPERSON M LLER: O staff from
the Historic Ofice, Preservation OOfice? No?

M5. MANNI NG Not to ny know edge,
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t hough I'm not clear on whether or not that
happened at zoning before it got bunped over
her e.

CHAI RPERSON M LLER: Ckay. We can
ask O fice of Planning about that as well.

M5. MANNI NG There is no change
to the front of the house.

CHAI RPERSON M LLER:  No change to
the front. And what's the viewfromthe back?
s there an alley or anything?

M5. MANNI NG There is an encl osed
all ey, yes.

CHAI RPERSON M LLER:  Ckay.

M5. MANNING And it can easily be
descri bed as historic. W rereally tryingto
get the city to pave it, so if we could get
t hat done today, that would be great, too.

CHAI RPERSON M LLER:  No, we don't
do that. Ckay.

COW SSI ONER  JEFFRI ES: Let ne,
Ms. Manni ng, understand. So Ms. Harper's --

so when this wall is constructed, | mean, she

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

wi |l get absolutely no Iight fromthe w ndows
that are currently facing into your yard.

M5. MMNNING I'msorry, to -- she
will -- the two -- she has two sets of
W ndows - -

COW SSI ONER JEFFRIES:  Right.

M5.  MANNI NG -- on the first
floor that are on -- that open out onto ny
property.

COW SSI ONER JEFFRIES:  Right.

M5, MANNI NG And, vyes, those
woul d be bl ocked by the wall.

COW SSI ONER JEFFRIES:  The first
| evel and the second? The first floor w ndow
and the second floor w ndow in her --

M5. MANNI NG No. ['"'m only
proposi ng a one story porch.

COMWM SSI ONER JEFFRI ES:  Onh, okay.
Just the first |evel.

M5. MANNING R ght.

COMM SSI ONER JEFFRI ES: Ckay.

MS. MANNI NG And as M. Brown-
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Roberts pointed out in her letter, there are
f our banks of w ndows across the back and t hen
two additional on the eastern side of her
property, so, of <course, those would be
unaf f ect ed.

BOARD MEMBER LOUD: To follow M.
Jeffries question, so even on the west side of
her property, there wll still be two w ndows
on her property that are not affected by your
addition in ternms of getting light?

MS.  MANNI NG My property is to
t he west.

BOARD MEMBER LOUD:  Um hum

M5. MANNING So the western wall
-- the western wi ndows woul d be affected. The
eastern ones would not be, as well as the
sout hern ones.

BOARD MEMBER LOUD: The di agram
that 1'm looking at, which is, you probably
don't -- it's our Exhibit 6. But it shows
four wi ndows, two on the first level and two

on a second | evel .
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M5. MANNI NG  Ch, okay.

BOARD MEMBER LQOUD: And so I'm
just asking a clarification question actually
as to whether all four of those wi ndows wl|
be bl ocked?

M5. MANNI NG No.

BOARD NMEMBER LOUD: Ckay. Just
t he bottom two?

M5. MANNI NG  Correct.

BOARD NMEMBER LQOUD: Ckay. Thank
you.

M5. MANNI NG Ms. Brown, WMaxine,

|'"m sorry, Ms. Brown-Roberts is saying it's

one. | nean, | guess, it depends on how you
count .

COW SSI ONER JEFFRI ES: One
openi ng.

MS. MANNI NG Yes, correct. One
structural opening, correct.

BOARD NMEMBER ETHERLY: And if |
may, Madam Chair, just as a followup. Part

of the 223 inquiry, of course, gets into the
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I npact of light and air, so these questions
are probably kind of in the direction of

getting a sense of just what the inpact wll

be.

MS. MANNI NG  Sure.

BOARD MEMBER ETHERLY: What has
been your experience? And this wll be a
guestion that I'll ask Ms. Harper as well in

terns of her experience with her property, but
wth regard to your property what has your
experience been with respect to sunlight? Do
you have a sense of how the sun tends to flow
on those southern elevations, if you will?
M5, MANNI NG Sur e. Fl ori da
Avenue is on an angle and so where we are
situated, we actually point -- the back
exposure to the honme, both of our hones, faces
slightly southeast. So we get substantially
nore afternoon sun than norning sun. And so
In that sense, the sun rises and so we -- the
wal | woul d point sonmewhat to the southeast.

You know, because it's southern

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

28

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

29

exposure, we get quite a bit of sunlight.

BOARD MEMBER ETHERLY: Ckay.

M5.  MANNI NG W do have a --
there is a dead-end alley behind the house.
There is an enbassy on the eastern -- that
faces 16'" Street. And so we get very little
air, because of that building blocks the air.
So there is really not a lot of wnd back
there, which nmakes it fairly calm

BOARD MEMBER ETHERLY: Ckay.
Ckay. So in terns of your experience with the
sun, the exposure tends to be, because of the
orientation, fairly straight on?

M5. MANNI NG  Correct.

BOARD MEMBER ETHERLY: Ckay.
Ckay. Thank you.

M5. MANNI NG  Um hum

BOARD MEMBER ETHERLY: Thank you,
Madam Chai r.

CHAl RPERSON M LLER: Thank you.
Any ot her Board questions? Gkay. Anything

el se you want to add, at this point?
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M5. MANNI NG No. You know, |'m
sorry that Ms. Harper is opposing and | am
happy to work with her to the greatest extent
possible. | do feel that -- ny understanding
of the rules is that | have the right under a
special exception to build out along both
party walls, you know, wthout seeking a
variance and | chose not to do that, because
that would require an even larger structure
t han what | am proposi ng today.

So I woul d hope t hat ny
wi | lingness and ny desire to conply wth the
code would work in ny favor here. Thank you.

CHAl RPERSON M LLER: Thank you.
Ckay. Wiy don't we go to the Ofice of
Pl anni ng then? Good norni ng.

M5. BROAN- ROBERTS:  Good nor ni ng,
Madam Chai rman and Menbers of the Board. |'m
Maxi ne Brown- Roberts from the Ofice of
Pl anni ng. The speci al exceptionreviewis for
deviation fromthe | ot occupancy requirenent

to construct an addition to a single-famly
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dwel |'i ng.

We identified that in addition to
the | ot occupancy, special exception that is
needed, there was al so the requirenent for the
variance. Regarding whether the property is
within a Hstoric District or not, fromthe
maps that | obtained from HP, it didn't
indicate that it was wthin an Hi storic
District. But that is sonething that | can go
back and clarify just to nmake certain that it
Is not or it is.

Regarding the special exception
relief, thelight and air fromthe property on
t he west woul d not be i npacted by the addition
of the porch, as it will be setback 5 feet
from the property Iine. Regarding the
property to the east, that property extends
beyond the subject building in the rear and
has two wi ndows agai nst that wall. The upper
w ndow woul d not be affected by the addition.
However, the |ower w ndow woul d be cover ed.

It should be noted that this is a
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row house community and that wndow is a
conprom sed wi ndow. So that is sonething that
that property owner or occupant should have
real i zed.

The one story addition would be
nodest in size and woul d be encl osed on I|ike
the open balcony that is there now.
Therefore, the privacy of adjacent properties
woul d not be any nore inpacted. |In fact, it
may be | ess i npacted, because it is encl osed.

No addi ti onal Vi ews into
nei ghbor hood properties woul d be created than
currently exist. The property can be vi ewed- -
would not be viewed from Florida Avenue.
However, it would be viewed from the rear
alley. There are a nunber of houses that al so
have sim | ar addition bal conies, enclosures,
so this would not be unusual in that along
that all ey.

The appl i cant has provi ded phot os,
el evation drawings and site plan to show the

rel ati onshi p. The O fice of Pl anni ng

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

32

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

33

recommends approval of the requested speci al
exceptions. Thank you, Madam Chair man.

CHAI RPERSON M LLER: Thank vyou
very nmuch. That's an excellent report. I
just want to confirm with you, though, M.
Har per is | osing a wi ndow, because | can't see
the rest of her house that well. | can see
some of it. Wat |'mhearing is that thereis
light comng into at | east two other sides of
her house?

V5. BROWN- ROBERTS: That's
correct, yes.

CHAl RPERSON M LLER:  Ckay.

M5. BROWN- ROBERTS: And again, you
know, it's two story. Wll, we're nore
concerned with the | ower story.

CHAl RPERSON M LLER: Ri ght.

M5. BROMN- ROBERTS: So there are
wi ndows al ong t he sout hern si de and al so al ong
her eastern side, so shewll -- 1 don't think
that the light and air there will be severely

| npact ed.
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CHAI RPERSON M LLER: And if this
iIs in an Hstoric D strict, the Historic
Preservation Ofice will take a | ook at this?

M5.  BROMN ROBERTS: Yes, they
will.

CHAl RPERSON M LLER:  Ckay.

M5. BROWN- ROBERTS: Yes, um hum

CHAI RPERSON M LLER: So | don't
think that there is an issue for us really
Wi th respect to or |let me ask you, is there an
I ssue for us with respect to the character of
the neighborhood that this addition m ght
affect, particularly in the historic context,
because | think that Ms. Harper may al so rai se
t hat issue.

M5. BROWN- ROBERTS: Yes. Agai n,
the property cannot be viewed from Florida
Avenue. Fromthe alley, again, it'sreally a
narrow, enclosed alley, so it is not being
seen. There are other additions in a variety
of styles along the alley, so | don't think

that this addition wll be, you know, any nore
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different from anything there. So from ny
point of view, | don't think that if this goes
to HPRB that it will be a big -- would be a
bi g i npact.

And again, | nean, even if it goes
to them | think the changes will be maybe to
the materials and that sort of thing. So the
speci al exception won't be affected.

CHAI RPERSON M LLER: Ckay. That's
very hel pful. And did you go to the ANC
meeti ng?

M5. BROWN-ROBERTS: | went to the
Pl anni ng and Zoning Commttee neeting and |
I nformed them about, you know, the additional
special exception for the «court that's
requi red. | also sent them an email making
them aware of it and it was discussed. I
didn't go to the main ANC neeting, but it was
di scussed there fromconversations with one of
t he conmm ssi oners.

CHAI RPERSON M LLER: How about Ms.

Har per' s opposition. Do you knowif they were
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aware of that?

M5. BROMN- ROBERTS: | don't know.

CHAI RPERSON M LLER.  Ckay. Okay.
Thank you. Any other questions?

COW SSI ONER JEFFRI ES: | have a
qui ck questi on. ["m intrigued with your
comment actually, you know, in terns of howto
| ook at this case and this is, in fact, a row
house district.

M5. BROMN- ROBERTS:  Um hum

COW SSI ONER  JEFFRI ES: And so,
you know, extending out beyond the typical
wall, in terns of an addition of sonme sort,
havi ng wi ndows on all sides, you risk, at sone
poi nt, your nei ghbor pulling out and bl ocki ng.

M5. BROMN- ROBERTS: Um hum

COW SSI ONER JEFFRI ES: Have you
seen a lot of that? | nean, |'ve seen a | ot
of additions where, you know, everyone --
there is a uniformrear wall and then soneone
decides to step out.

M5. BROAN- ROBERTS: Um hum  No, |
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woul dn't say that we have seen a | ot of that,
because nost tinmes people realize if they are
doing an addition, that if they put a w ndow
there and their neighbor decides to extend,
they are going to | ose the w ndow.

COW SSI ONER JEFFRI ES: Um hum

V5. BROWN- ROBERTS: So nost
additions you will see wll not have a
w ndow - -

COW SSI ONER  JEFFRI ES: Ri ght,
right.

M5. BROWN- ROBERTS: -- al ong that
Si de.

COW SSI ONER  JEFFRI ES: Ckay.
Ckay.

M5. BROWN- ROBERTS: The w ndows
may cone in on the original building, but not
on any additions.

COMWM SSI ONER JEFFRI ES:  Addi ti ons,
right.

M5. BROMN- ROBERTS:  Yes.

COW SSI ONER  JEFFRI ES: Ri ght.
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Ckay. Okay. Thank you.

CHAl RPERSON M LLER: Ckay. Any
ot her questions?

BOARD MEMBER ETHERLY: \Very, very
briefly, Madam Chair.

CHAI RPERSON M LLER:  Um hum

BOARD MEMBER ETHERLY: Thank you
very much, Ms. Brown-Roberts for your report.
| think it was very succinct and right to the
point. Let me just put a pininthis issue as
It relates again to 223.2(a) and the |ight and
air issue and just enphasize in ny question,
it would then be the Ofice of Planning's
testinony that the inpact to the light and
air, for that matter, but |'m probably nost
interested in the |ight aspect, the inpact of
the light, to the light and air of the
adj acent property, M. Harper's property,
would not be unduly affected, in your
estimation?

V. BROWN- ROBERTS: That's

correct. | nean, there is no doubt that she
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Is going to lose light fromthat w ndow.

BOARD MEMBER ETHERLY: She is
goi ng to have an inpact, yes.

M5. BROWN- ROBERTS: There's no
doubt about that. But again, | don't think
that will be duly affected because there are
wi ndows on the other sides of that addition
t hat she has.

BOARD MEMBER ETHERLY: Ckay.
Thank you very nuch.

M5. BROWN- ROBERTS: Thank you.

CHAI RPERSON M LLER: Ms. Manni ng,
do you have a copy of the Ofice of Planning
report?

M5. MANNI NG Yes, | do.

CHAI RPERSON M LLER: Ckay. And do
you have any questions? You are entitled to
Cross exam ne.

M5. MANNING Well, | have lots of
questi ons about the process, but | guess | can
ask M. Jeffries later or sonebody else, |

don't know.
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CHAI RPERSON M LLER: | don't know
about that.

M5. MANNI NG ["m not sure what
happens next.

CHAI RPERSON M LLER: Ch, okay.
Well, let's get through this first.

M5. MANNI NG  Sure.

CHAI RPERSON M LLER: Do you have
any questions for Ms. Brown-Roberts on --

M5. MANNING No, | don't.

CHAl RPERSON M LLER: - - her
testinmony? Okay. And | don't see that anyone
has conme in from the ANC, that's where we
would go to next. But | would like to
mention, as Ms. Manning did earlier, that we
have a witten report fromthe ANC in support
of the application. And the ANC report neets
our great weight requirenents. They had a
meeting on June 6'" and they had a quorum and
It was publicly noted and open to the public
and they voted on this issue to support

unani nousl y.
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And they also state that no
obj ections fromadjacent property owners were
forthcomng, either at the PZT, which is
Pl anni ng and Zoni ng Comm ttee neeting, or the
general neeting. Okay. So that is the ANC
report. We will giveit great weight. And at
this point, | think we can call up Ms. Har per.
Ms. Harper? She can present her testinony.

M5. HARPER  The responses to the
questions | guess everybody has that, all your
comm ttee.

CHAI RPERSON M LLER: Wi t . I m
not sure what you are referring to. What
responses to questions?

M5. HARPER: The form that was
sent.

CHAl RPERSON M LLER: For your
party status application?

M5. HARPER:  Uh- huh.

CHAI RPERSON M LLER: Yes, that's
what we have been | ooking at.

M5. HARPER: Ckay. So | don't
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need to state any of that again, do I?

CHAl RPERSON M LLER: W have it.
Unless there is sonething you want to
el aborate on or respond to what you have heard
her e.

M5. HARPER: Yes. So | would
rat her respond to what | heard --

CHAl RPERSON M LLER:  Ckay.

M5. HARPER -- if everybody has
what | have witten as to ny concern. First
of all, I'm operating at a disadvantage,
because | have not seen the plans. [|'mjust
| earning now that it's only the first floor.
| was under the inpression it was a wall that
would go all the way to the second fl oor.
That's the first thing.

Now, soneone nmade a statenent that
It was only one wi ndow t hat woul d be affected.
Now, these houses 1620 and 1622 have a
basenent unit that's occupied and that wall,
as is nmy understanding, would be from the

ground | evel up through the first floor. So
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there are two units that woul d be affected by
that wall. The basenent wunit, which has
limted Iight already woul d certainly be -- it
woul d al nost be zero with that solid wall.

CHAl RPERSON M LLER: Is that the
only w ndow? | mean, |'m looking at the
pi cture. Is that the only w ndow whi ch has
limted |[ight on the side? |Is that the only
wi ndow for the basenent unit?

M5. HARPER For the basenent?
Right now, the only light that -- there is a
light under ny first floor porch. | mean
there is a wndow under ny first floor porch
that lets light into that unit. Wth a solid
wall comng down on the western side of it,
that really reduces the lighting for that
unit.

COW SSI ONER JEFFRIES: This is a
residential unit, basenment unit?

M5. HARPER  Excuse ne?

COW SSI ONER  JEFFRI ES: It's an

Engl i sh basenent apartnent?
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M5. HARPER  Yes.

COW SSI ONER JEFFRI ES:  So soneone
Is living there?

M5. HARPER  Yes.

COMW SSI ONER JEFFRI ES:  Ckay.

MS. HARPER: And both 1620 and
1622, | believe. The -- as far as the breeze,
t he statenment about whether there is breeze,
when all the wi ndows are open -- first of all,
let me say. | did not build this porch. Wen
| purchased the property, those -- it is as |
purchased it. | did not add anything to it as
far as the porches we are discussing.

So | purchased the property with
that, those two units already there, the first
floor and the second floor porches were in
pl ace when | purchased the property. So bei ng
aware that soneone woul d build agai nst that,
| mean, that never -- that was never an issue
for me. | never thought of it, because that's
just the way it was when | noved there in 1978

and has been that way until now that soneone
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wants to build.

It never -- | didn't build it is
what |'msaying. And | do -- unless they have
changed the regulations, this property is in
the historic area and | know that, because of
some work | wanted to do when | first got the
property. So | know that it does fall in the
-- as far as the ANC s neeting, even though
live in Cncinnati, | cane here for this
meeti ng.

| was not notified of any neeting
by the ANC. And if | had been, | would have
cone. | lived in the District for 30 years.
| lived at 1620 for 25 years. And so |
attended the ANC neetings when | was -- when
| Iived here, so | would have cone if | had
known about it, but | didn't get any
notification.

The only thing | can say about
that wall, when Ms. Manni ng nentioned that ny
w ndows open onto her property, the wi ndows --

nmy porch is on ny side of the property |ine.
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What | have are awni ng wi ndows t hat crank out.
And when those w ndows crank out, they are
extended across the party I|ine.

| have no problem having double
hung w ndows that will go up and down. My
problemis with a wall there, it certainly
cuts off circulation of air. You get a nice
breeze when all the wi ndows on both sides are
open and the front and it's a very charm ng
sunroomand porch on the first floor, screened
in, that once you close off one of those
sides, the ~circulation is going to be
di m nished. | can assure you of that.

And as far as the lighting, yes,
there is lighting to the south and there is
lighting to the east, but to the west where
this wall would be it's just going to dimthe

whol e view of sitting on a screened in porch

| ooking at a blank wall, at a brick wall. And
| don't -- it has not been nentioned here, but
|''m concerned about the wall, how far down

does it extend?
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| have a tree. | have a maple tree
t hat has been growi ng there for over 50 years
and it's going to have to be renoved if the
party line -- if this wall that is required
has to extend down so many feet into the yard
where the tree is. So to |lose that tree that
has provided shade and just beauty when you
sit on that porch and just look at this
beauti ful maple tree, you know, I'Il just | ose
t hat .

And so that's really my concern.
|"'m not sure that when this -- if this plan
has a wall that will serve as a wall to her
property, to her project, to her porch or if
in addition to the wall there is another wall
for her porch, I'mnot sure how -- | haven't
seen the plans, so | don't know what we have.
And that's what | wanted to say.

BOARD MEMBER ETHERLY: One very
qui ck question for you. First of all, thank
you very nuch for your testinony, Ms. Harper.

M5. HARPER: Thank you.
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BOARD MEMBER ETHERLY: Presunably,
t hank you very nuch for traveling here from
G ncinnati . Wth respect to the English
basenent unit that you spoke to, | just want
to be sure |'mclear on where the w ndow t hat
you referenced is |ocated. Again, we have a
fairly, and I won't expect you to see it from
here, good color shot, but it gets a little
dark as you head towards the bottom of the
pi cture.

What we have is a rear shot of
Ms. Manning's property and we can clearly see
the w ndow that appears to be at the deck
| evel in your sunroom on that western side.
| s there anot her wi ndow on that sane side for
the English basenment that's below the deck,
the current deck of Ms. Manning? |'m just
trying to be sure | wunderstand where that
Engl i sh basenent w ndow i s | ocat ed.

M5. HARPER:  Ckay.

COW SSI ONER JEFFRI ES: s it on

the west wall at the --
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BOARD MEMBER ETHERLY: Thank you,
Ms. Bailey.

M5. BAILEY: You're wel cone.

M5. HARPER: Ckay. This is her
property, okay.

COW SSI ONER  JEFFRI ES: This is
the west wall.

M5. HARPER: (Ckay. The wi ndow to
t he basenent unit is on the main house. It's
not a porch w ndow.

BOARD MEMBER ETHERLY: Ckay.

M5. HARPER It's the wi ndow in
the main framng -- the main house. And
what's -- you could say it's a porch, but
what's -- the space that's under ny porch on

the first floor is just open space and that's
where the |ight gets through.

BOARD MEMBER ETHERLY: | see. So
It's facing your back yard, but it's on the
mai n part of your property.

M5. HARPER: O the house.

BOARD MVEMBER ETHERLY: I
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under st and.

M5. HARPER  Yes.

BOARD MEMBER ETHERLY: Ckay.
Thank you very nuch. Thank you, Madam Chair.

COW SSI ONER  JEFFRI ES: So the
wall, this rear wall that is the applicant's
wal |, you have a simlar wall in your unit,
but this sunporch is an extension. And so if
you were to continue that wall down to the
basenent area, that's where the wi ndowis? Do
you follow nme? You don't follow nme?

Ckay. This wall, the current wall
for 1622, is that it?

M5. HARPER: That's correct.

COW SSI ONER JEFFRI ES:  That rear
wal |, do you have a simlar wall behind your
addi ti on?

M5. HARPER  Yes.

COMM SSI ONER JEFFRIES:  So if you
were to go i nside your house and | ook strai ght
down, that wall would continue and that's

where the window wall 1s for the basenent

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

51

unit? GCkay. | think that's correct. | just
wanted to -- okay.

M5. HARPER: Ckay. Gkay. |[If you
-- he has a --

COW SSI ONER  JEFFRI ES: | mean,
your extension, your addition is open at the
bot t onf?

M5. HARPER: At the bottom

COW SSI ONER JEFFRI ES: And t hen
If you were to | ook under there, it's al nost
| i ke a craw space.

M5. HARPER: You woul d see --

COW SSI ONER JEFFRIES: You woul d
see a w ndow, right?

M5. HARPER  Yes.

COW SSI ONER JEFFRI ES:  Ckay. But
there is not a window to the west wall?

M5. HARPER: No, it's open.

COW SSI ONER JEFFRI ES: It's just
to the south wall? Yes? No?

M5. HARPER: Ch, to the south?

COW SSI ONER JEFFRI ES:  Yes.
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V5. HARPER: Yes. Just to the

sout h.

COW SSI ONER  JEFFRI ES: Ri ght,
right, right.

M5. HARPER: Yes, you're right.
The center of the build -- of the main

structure, the main house, the brick part,
there is a wwndow in the basenent under this
porch, under ny porch.

CHAl RPERSON M LLER | think, you
know, part of the problemis, currently ny
problemis, | don't have a big picture of your
house to see where all your w ndows are, You
know, so that's what we are trying to figure
out. Wth respect to the basenent, when you
said that the side is going to be covered up,
what other windows are left? There's one
W ndow in the center?

M5. HARPER There's no other
w ndow there. That's -- yes, the one in the
center.

CHAI RPERSON M LLER: How big a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

W ndow is it?

M5. HARPER: Ch, it's, let's see,
2 X --

CHAl RPERSON M LLER: You don't
have to be exact.

M5. HARPER:  Ckay.

CHAI RPERSON M LLER: "' m just
trying to get a feel for it.

M5. HARPER: It's a small bedroom
W ndow.

CHAI RPERSON M LLER:  Smal | bedr oom
W ndow.

M5. HARPER That's where the
bedroom i s.

CHAl RPERSON M LLER:  Ckay.

M5. HARPER: It's a small bedroom
wi ndow. And that's the only light. Well, |
shouldn't say the only |ight. That's the
southern light to that room And there is a
w ndow i n that bedroomto the east, but on the
back end of the house, there's one wi ndow. On

the southern end, there's one w ndow. And
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this porch above, ny porch is here on the
first floor and the basenent w ndow woul d be
down here. And this side is open and this
side is open, as far as the |lighting goes, and
the center, of course.

But when you put this wall across
here, that's going to cut off the light that
woul d cone into the area fromthe west i s what
|"msaying. It's not a very bright |ocation
anyway, because it's down.

COW SSI ONER  JEFFRI ES: Yes, |
mean, excuse ne, but the light, but this
addition, | nmean, it's already dark and this
addition is not going to block that w ndow.
| mean, it's just going to create a little

nor e darkness.

MS. HARPER: It's not going to
bl ock the w ndow. It's going to block the
| i ght.

COW SSI ONER JEFFRIES:  Yes, Yyes,
yes.

MS. HARPER: In the area.
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COW SSI ONER JEFFRI ES:  Yes.

M5. HARPER: Yes, that's true.

COMWM SSI ONER JEFFRI ES:  Yes, okay.

CHAI RPERSON M LLER:  Ckay. O her
Board questions? Ch, the tree, how do you
know the tree is going to be affected?

M5. HARPER  Yes, you can see the
branches here, but if you cane straight down,
there is a fence. Can you see the chain |ink

fence that runs? That's serving as the party

| i ne now.

CHAI RPERSON M LLER:  Yes.

M5. HARPER That chain 1ink.
Ckay. That chain link fence, the tree is

right there where this chain link fence cones
bet ween the two properties. Supposedly, it's
on the party line and that's where the brick
wal | woul d have to be constructed.

CHAI RPERSON M LLER: ['m sorry,
I"mjust not follow ng that.

M5. HARPER:  Ckay.

CHAl RPERSON M LLER: The tree
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seens to be off to the side. But you are
saying it's where the chain link fence is?

M5. HARPER Yes, see, if you | ook
down under the steps where the steps are
com ng out of her kitchen, okay, and you see
that sort of grayish looking, that's the
fence.

CHAI RPERSON M LLER:  Um hum

M5. HARPER: And if you follow
that on down, you will get to this tree.

COW SSI ONER JEFFRI ES: How many
feet?

M5. HARPER: How nmany feet?

COW SSI ONER  JEFFRI ES: |  nean
fromthat point to where the actual trunk is?

M5. HARPER It's 47 feet. 27
feet.

COW SSI ONER  JEFFRI ES: Ckay.
From her addition or your back, your rear?

M5. MANNI NG Both of the houses,
the south edge of the houses are conti guous.

COW SSI ONER  JEFFRI ES: Yes,
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right.

M5. MANNI NG It's 27 feet back
fromthe house.

COMWM SSI ONER JEFFRI ES: Ri ght. I
got cha, gotcha, gotcha.

M5. MANNING So it will be about
11 feet back fromthe end of the porch wall.

COMWM SSI ONER JEFFRI ES:  Ckay.

CHAI RPERSON M LLER:  Anyt hi ng el se
you want to testify to, at this point?

M5. HARPER® No. | didn't get the
exact neasurenents of the structure that's
bei ng proposed.

CHAI RPERSON M LLER:  Ckay.

MS. HARPER Coul d you give that
agai n, please? Thank you.

CHAI RPERSON M LLER: Ms. Manni ng,
you are entitled to cross examnation
questions if you want to, unless there is
sonmet hing further, Ms. Harper? But | think we
have heard your testinony.

MS. HARPER: Yes.
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CHAI RPERSON M LLER:  Ckay.
M5. HARPER: That's basically it.

CHAI RPERSON M LLER:  Ckay.

MS.  MANNI NG | don't have any
cross examnation. | do have a few statenents
to make in rebuttal, if youwl!ll. M. Harper,

these are the exact sane plans that | mailed
to you last July, so | believe that you did
get a copy of these last summer. And then we
di scussed them several tines this past fall.

CHAl RPERSON M LLER: That's a
question. Do you want to ask her if she can
confirmthat she got those plans?

M5. MANNING Do you recall that?

M5. HARPER Ckay. What | got
| ast June was a set of plans and | di scussed,
Meredith and | di scussed the plans when | cane
to D.C She told ne the plans had been
rejected, that she could not -- they weren't
approved. GCkay. Then we tal ked again and she
said she was going to resubmt and she did and

she said they were refused. It was rejected
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tw ce.

So | didn't know that she was
still submtting the sane set of plans. So
when | say | didn't get it, that's what |'m
referring to.

M5. MANNI NG  Sure.

M5. HARPER: Because | thought if
they had been rejected twce that either she
IS proposing sonething different, you know.
| didn't realize it was the sane plans. So |
stand corrected.

MS. MANNING I'Ill admt | believe
what she is referringtois ny application for
a permt, which I submtted to the Ofice of
Zoning, which -- and it was rejected in the
sense that | was told that | had to cone here
and so | told her that | had to cone here and
that | was considering not comng here. | was
just going to give up. And then when | did
decide to go forward, you know, | conplied
wth the notification provisions of the

regul ati ons.
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So I think that's the confusion
about the plans. The tree, as | noted
earlier, is 27 feet back and so the wall w |,
you know, be structurally sound, so we wll
have to dig down into the ground, which could
affect a few of the roots, but they are 11
feet back fromthe tree, so | don't think that
there wll be damge to the tree. \%Y
contractor doesn't believe that the tree wll
suffer. | certainly don't intend that.

| think everybody is clear on the
basenent issue. There is no addition off of
her house on the basenent that would have a
w ndow that is blocked. Currently, the steps
into my front door are contiguous wth that
basenent area and those are solid concrete
steps. So the wall wll be the equival ent of
the solid concrete steps that exist today.

CHAI RPERSON M LLER: s the wall
goi ng to be cl oser though?

M5. MANNI NG Actual |y, maybe by

just an inch or two.
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CHAI RPERSON M LLER:  Ckay.

M5. MANNING The steps are right
on the line or very close to the line and |
know t hi s, because | have to weed back there.
It is quite close to the chain |link fence,
which currently is at the edge of the
property.

CHAI RPERSON M LLER:  And does her
w ndows go right tothe line or is there going
to be sonme space in between?

M5. HARPER: |'m sorry?

CHAl RPERSON M LLER: s your
addi tion going to touch her wall?

M5. MANNI NG Yes, | believe that
it will, yes.

CHAI RPERSON M LLER:  Ckay. Ckay.

M5. HARPER So you actually
believe you gave ne this detail or you just
gave ne a little schenme? | haven't seen this
detail, Meredith. | did see a little schene
kind of thing, you know, sketch. This is ny

first time seeing this detail. So, you know,
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|"moperating in the dark. | didn't know j ust
how, you know, the steps were going to be
changed, how the wall and all this, but wll
your house -- will your porch actually be part
of the fire wall?

MS. MANNI NG  Correct, yes.

COW SSI ONER  JEFFRI ES: What it
sounds like, there is a little bit of good
news in that you thought this was going to
take up two levels, | nean, soit's just going
to block really one wi ndow openi ng.

M5. HARPER  Yes.

COW SSI ONER  JEFFRI ES: At the
first floor, your west wall of your porch.

M5. HARPER: Yes, that's true.

COW SSI ONER JEFFRIES:  So - -

M5. HARPER: And the basenent.

COW SSI ONER JEFFRI ES: It's not
going to bl ock your basenent wi ndow, but it's
going to | essen the anmount of |ight.

M5. HARPER: That's true.

COW SSI ONER JEFFRI ES:  Yes.
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M5. HARPER  Yes.

COW SSI ONER JEFFRI ES: But it's
all -- it's pretty dark down there anyway.

M5. HARPER: Yes, that's true.

COW SSI ONER  JEFFRI ES: Yes,
right, okay.

CHAl RPERSON M LLER: Ckay. Any
ot her questions?

MS. MANNI NG No, thank you very
much.

CHAI RPERSON M LLER:  Ckay. Thank
you, Ms. Harper. |s there anybody el se who is
here to testify in support or in opposition of
this application? GCkay. Any |last questions
by the Board? GCkay. Then, Ms. Manning, you
are entitled to do a closing argunent, if you
woul d |1 ke.

M5. MANNI NG Thank you. I
believe that |[|'m proposing to build a
structure that's smaller than the existing
structure and that conforns nore conpletely

wth the requirenents of the D strict of
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Colunmbia and so | would ask that the Board
support ny application and allow ne to go
forward. Thanks.

CHAIl RPERSON M LLER:  Coul d | just
ask you what you nean by confornms nore with
the requirenents of the District of Col unbi a?

M5. MANNING  Sure. The existing
structure, which was on the property when |
bought it, is 17 feet wide, so it doesn't have
a fire wall, which is required on the east
side and it extends all the way to the
property line on the west side, so it doesn't
have a setback on the west side. So it
currently is nonconform ng on both sides.

And |' mseeking to have it conform
next to Ms. Harper and to be back 5 feet
Instead of 6 feet on the west side. So |
believe that it goes further to neeting the
requi rements of the Building Code and the
Zoning Code in the District than the current
structure, whichis structurally unsound. And

so | believe as a honeowner, | have the right
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to inprove ny property to take out a
structural ly unsound structure and |'mreally
struggling here to build one that is going to
be an inprovenent and is going to conply to
the greatest extent possible with all the
requi renents. So that's what | would like to
do and | would like your ability to proceed
with that, your support in ny ability to do
t hat .

CHAI RPERSON M LLER: Ckay. | have
one | ast questi on.

MS. MANNI NG  Sure.

CHAI RPERSON M LLER: And that is
did you consult at all with an arborist or a
tree person with respect to protecting that
mapl e?

M5. MANNI NG | didn't wth
respect to this property, but | have had tree
peopl e over in the past, because we have a | ot
of tree problens in the alley, which are
related to the renovation of the alley, which

the District won't do, but anyway, you know,
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| told Ms. Harper actually |last sumer that,
you know, to the extent that the trees need to
be trinmed or reviewed, we should do that.
And | certainly don't have a problem

CHAI RPERSON M LLER: No, | don't
mean that. | think she was concerned --

M5. MANNING In terns of damagi ng

It?

CHAl RPERSON M LLER: Yes, | o0sing
the tree

M5. MANNING No. The answer is
no. But | nean, | would be happy to work with
her on that. There is -- you know, there are

going to be plenty of issues that cone up if
| can proceed in ternms of wiring and other
matters and | certainly plan to, you know, do
everything | can to nmake sure that this is not
-- you is as unobtrusive and is easy for her
as possi bl e.

CHAI RPERSON M LLER:  Ckay. Thank
you. | was just checking with ny Board

Menbers to see if we're prepared to go forward
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today and the sentinment is that we are
prepared to go forward, that we think that we
have all the evidence in the record that we
need to deliberate on this.

So any other Menber want to start
wWth this, otherwise | wll.

BOARD MEMBER ETHERLY: Madam
Chair, I"'mnore than pleased to nove forward.

CHAl RPERSON M LLER:  Ckay.

BOARD MEMBER ETHERLY: By novi ng
approval of Application No. 17623 of Meredith
Manni ng, pursuant to 11 DCVR 3104.1, for a
speci al exception to construct a rear porch
addition to an existing single-famly row
dwel I'i ng under section 223, not neeting the
| ot occupancy provisions at premse 1622
Florida Avenue. Are we also doing the open
court as well? That would also be for
approval of special exceptionrelief under 223
fromthe open court requirenment at 406.1 and
| would invite a second, Madam Chair.

COW SSI ONER JEFFRI ES:  Second.
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BOARD MEMBER ETHERLY: Thank you
very nmuch, M. Jeffries. Madam Chair, [|'m
nore than happy to step in here. Normally, |
won't say normally, and | won't say typically,
because often tines atypical is the watch word
for this body.

223s are, for the nost part,
fairly straightforward inquiries. However,
there are ti nes where we have very substanti al
di scussion, as | think we did today and needed
to have, about the inpacts on light and air as
It relates to adjacent properties. So I'm
going to speak perhaps nost directly to
223.2(a) as it relates to the light and air
di scussi on that we have had.

Again, as we heard, | think very
necessary testinony about under st andi ng
precisely the nature of the inpact to the
adj acent property. | want to be sure that |
enphasi ze here that the applicant before usis
entitled to construct from lot line to |ot

| ine, because it isarowdwellinginan R-5-B
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District.

Clearly, she is not doing as nuch
as she could dointhis entity, but the reason
why | offer that is just as a rem nder that
there is a matter-of -right scenari o here that
could result in conceivably a nore significant
| npact .

As ny col |l eagues will recall in ny
I nterchange with the Ofice of Planning, |
asked specifically about section 223.2(a) as
it relates to the issue of unduly affected.
There is absolutely, as was stated by the
Ofice of Planning's representative, M.
Br own- Roberts, and I think as was articul ated
by Ms. Harper in her testinony, there is
absolutely no dispute that there is going to
be sone inpact.

| wish | could say there were not
going to be any. Part of this Board's inquiry
focuses on whether or not that inpact will be
undue. And it is a tough bal ance often tines

to stri ke, because you have a sunroomt hat has
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been utilized to its fullest possible extent.
As you di scussed, there is an English basenent
unit that has had the benefit of sonme [|ight
fromone of the southward faci ng w ndows.

There is going to be sone inpact
her e. But | think as | have |ooked at the
record, as | have heard the testinony and
wei ghed what has been presented to us, | think
that inpact, however, does not rise to the
| evel of being undue. As has been indicated
by the O fice of Planning, there will conti nue
to be light from the southern and eastern
exposures, | f I have ny directional
orientations correct, for that sunroom

Is it going to be |less than what
you currently -- what your tenants currently
enjoy? Yes, it will be. But again, | think
does it rise to the level of being undue in
terms of its inmpact? | can't say that the
record supports a finding in that regard.

As relates to the i ssue of privacy

of use and enjoynent of nei ghbori ng
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properties, being also unduly conprom sed, |
think the scale of the addition being one
story as opposed to two, | think we m ght have
nore to talk about if it were a two story
addi ti on, because |I think that would create a
somewhat nore significant inpact that would
need to be assessed.

But | think in this particular
I nstance, the privacy and the wuse and
enj oynent of the neighboring properties wll
al so not be unduly affected. As we have
di scussed with respect to the context of the
addition as it relates to the alley, as it
relates to the surroundi ng nei ghborhood, |
don't think anything in the record supports a
finding that the addition will be out of
character with what al ready exists on the rear
of the property here.

But | wanted to be sure to
enphasize again, as | indicated at the
begi nni ng of Ms. Harper's testinony, | knowit

takes tinme and energy and resources to cone
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here from Cncinnati. And | would probably
say the sane thing if you cane fromacross the
street. But the bottomlineisit's inportant
to protect your property interests and rights
to assure that you can do whatever possible to
maxi mze the wuse and enjoynent of your
property.

But oftentinmes, we end up in an
ur ban envi ronnment bal ancing a | ot of different
conpeting considerations. And again, | feel
that the record here supports the finding that
there is not an undue inpact in ternms of the
light and air.

Madam Chair, |[I'lIl stop there,
because | think | have hit sone of the key
el ements from ny standpoint in terns of the
record and |'m prepared to nove forward.

CHAI RPERSON M LLER: Thank you.

M. Jeffries?

COW SSI ONER  JEFFRI ES: | just
wanted to say to Ms. Harper, | do appreciate
you comi ng out and | just wanted to say to you
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that, | think for ne, this case really turns
on this whole notion of a row house or row
dwelling district. You know, this is the
context in which, you know, this property
sits. And so, | nean, there's just different
standards that one | ooks at as opposed to if
you are in an R 1 and R-2.

And so | have to also think given
sort of the density of the area, you're having
nore residents nove in and so forth, that
you're probably not going to see a lot of
I npact in terns of, you know, soneone | ooki ng
to rent your place and sayi ng wow, this w ndow
I's bl ocked or this wall doesn't have |ight and
so | don't knowif | could rent it.

| mean, ny suspicion is that
you're going to be fine, that there is not
going to be, you know, any depreciation in
val ue, because | think -- | thought | read
somewhere that that was a | ot of your concern.
| think that, you know, the District is going

toreally continue with new residents. And |
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think there is going to be a prem um pl ace on
being in a certain |ocation and so forth and
| think the light issue is probably not going
to be as significant as you mght think,
particularly interns of renting the place and
so forth.

So | just wanted to add that. I
know t hat's outside of sort of, you know, the
case that we're | ooking at, but | just wanted
to sort of address that to you.

BOARD MEMBER L OUD: Good
af t er noon. | want to also repeat what ny
col l eague, M. Jeffries, has said regarding
concerns that | my have had review ng the
file about the potential inpact to you, as a
retired person, depending onthis property for
I ncone. But | do think that the applicant has
made the case that light and air would not
result in an adverse inpact to you in a way
that's undue in this context.

Also, | wanted to note | was a

littl e concerned that you had not received the
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ANC notice, but at |east your testinony was
t hat you had not received the ANC notice. But
at the end of the day, | think the issue for
me boiled down to light still being avail abl e
on the east and the south sides of the
property, as well as the second fl oor fromthe
west si de.

| do think that there was sone
testinony that canme out regarding historic
review that remains an open question outside
of our forum for you and the applicant to
pursue and think that that shoul d be pursued.
But | would support M. Etherly's notion at
this point.

CHAI RPERSON M LLER: Thank you.
Any ot hers? | just want to make a few
comrents wth respect to the ANC notice. And
| can't speak for your ANC, however, | was an
ANC Comm ssi oner at one poi nt and ny know edge
of the ANCs are that since you are in
Cincinnati, you may have totally mssed it,

because often the announcenents are pretty
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| ocal. They are posted often around or they
are put on the listservs or sonething like
that and there is not a requirenent under our
regul ati ons that they send you a notice.

Wher eas, our requirenents require
our O fice of Zoning or the applicant to send
out a notice to you. And so I'mglad that you
got t hat , but that's all t hat we're
responsi bl e for.

Al so, you know, in listening to
the testinony today, | was concerned sonewhat
about the adverse inpact on M. Harper's
property, but when we | ook at the test before
us, this is a 223, and under 223, additions of
this type, and this qualifies under a 223, it
says that "They shall be permtted as a
speci al exception if approved by the Board,
subject to the provisions of this section.”

And we have been tal king about
223.2, in particular, which doesn't just say
an adverse effect. It talks about a

substanti al adverse effect on the nei ghboring
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property of light and air and that's why we
were exploring how great is this. And even
t hough | believe the conclusion is that there
I S sonme adverse inpact, sonme of your light is
going to go, that there is not a substanti al
adverse effect.

And with respect to privacy, it
appears that there may be an increase in
privacy instead of a decrease in privacy,
which is another provision that we |ook at.
So | think M. Etherly and all the other Board
Menbers covered everything else pretty
t hor oughl y. So | don't have any other
conment s.

If there are no other comments,
t hen we have a notion before us that has been
seconded. All those in favor say aye.

ALL: Aye.

CHAl RPERSON M LLER: Al'l  those
opposed? Al those abstaining? And would you
call the vote, please?

MS. BAI LEY: Madam Chair, the vote
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Is recorded as 5-0-0 to approve the
application. The notion was nmade by M.
Et herly, seconded by M. Jeffries, M. Loud,
Ms. MIler and M. Mann support the notion.

CHAI RPERSON M LLER: Thank vyou.
And | think we can al so waive our rules and
regul ations for a full order of findings of
fact and conclusions of Ilaw and issue a
summary order in this case, as we don't have
a party in opposition.

MS. BAI LEY: Thank you. Madam
Chair, the applicant didindicate that she had
a larger set of plans. D d we want to accept
that into the record?

CHAI RPERSON M LLER: | don't think
we need it. Does sonebody el se think we need
it? No.

MS. BAILEY: Thank you.

CHAI RPERSON M LLER: | think that
the applicant also had sone questions, but I
think that it woul d be appropriate if you want

to followup with the O fice of Zoning, they
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wi || answer your questions. And | think sone
of Ms. Harper's concerns also may have been
m sunder st andi ngs or not being aware fully of
your plans and so we anticipate that you are
goi ng to be wor ki ng toget her and sharing t hose
w th her.

COW SSI ONER  JEFFRI ES: And it
also mght be a good idea to check with an
arborist to just, you know -- | nean, you
know, definitely in Ward 1, you know, that
ward has the | owest anobunt of tree canopy and
so forth, so | would hate to see sone adverse
| npact on that tree.

CHAI RPERSON M LLER: | agree.
Ckay. Thank you very nuch. M. Bail ey, when
you are ready, you can call the next case.

V5. BAI LEY: Application No. 17628
of Paul and Christina WIlson, pursuant to 11
DCVMR 3103.2, for a variance from the floor
area ratio Jlimtations under subsection
1203.3, and pursuant to 11 DCVMR 3104.1 and

1202, a special exceptionto allowan addition
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to an existing flat under section 223, not
neeting the |lot occupancy requirenents at
section 403. The property is in the CAP/R-4
District and it's located at premses 323 C
Street, S.E., Square 791, Lot 823.

CHAl RPERSON M LLER: Wuld the
parties in this case, please, conme forward?
Good norning, when you are ready, you can
I ntroduce yourselves for the record.

MR W LSON: Good nor ni ng. My
name is Paul WIson. | reside at 323 C
Street, S.E.

MS. W LSON: Good nor ni ng. My
name is Christina Wlson. | also reside at
323 C Street, S E

CHAl RPERSON M LLER: Ckay. We
have read the whole file, just so you know
that, so you don't have to repeat everything
in this file. | know you are seeking a
speci al exception under 223, which 223 we j ust
had before, and a variance also in this case.

And | understand that the O fice of Planning

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

supports your special exception, but not the
variance, correct?

MR, WLSON: Yes, that's correct.

CHAI RPERSON M LLER:  And |' m goi ng
to let you, you know, present your case as you
will, but I do want to suggest that, at |east
tostart, that | think the Ofice of Planning,
one of the reasons that it has opposed your
variance is that it didn't find that you had
a practical difficulty.

And in going through the file, |
t hi nk per haps one coul d read between the |ines
that you may have a practical difficulty here,
but 1'm not sure you have laid it out. So |
woul d encourage you to lay it out. | think
what's at issue nost is the variance, so you
could touch lightly on the 223.

MR WLSON:. kay. | actually do
have witten copies of ny testinony, | would
like to enter those into the record.

CHAI RPERSON M LLER: Do you have
copi es?
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MR W LSON: Sure, | have plenty
of copi es.

CHAl RPERSON M LLER: Oh, I m
sorry, ny mcrophone wasn't on. Gve it to
the staff and pass it down. | just want to
note for the record, | don't believe anybody
Is here fromthe ANC.

MR W LSON: Yes, we do have a
| etter of support fromthe ANC. | think that
shoul d be part of your -- should have been in
t he record.

CHAI RPERSON M LLER:  Yes, we have
a copy of that in the record.

COW SSI ONER JEFFRI ES:  Excuse ne,
can you get closer to that m ke?

MR, WLSON. Oh.

COW SSI ONER JEFFRI ES:  Yes, thank
you.

MR WLSON: | also would like to
note that we have a letter of support fromthe
Capitol H Il Restoration Society, both for the

speci al exception and the variance, that
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shoul d al so be in the record.

CHAl RPERSON M LLER:  We have t hat
I n our record.

MR WLSON. Ckay.

CHAI RPERSON M LLER:  Exhi bit 31.

MR W LSON: Ckay. There as the
Chai rwoman noted, there are actually two parts
tothis. The first is a special exceptionto
build a garden roomat the cellar level. And
we would also like to add a bedroom at the
third floor and that is what has triggered the
vari ance under the FAR provisions. At the
same tine --

CHAI RPERSON M LLER  Wait. Can |
ask you one thing?

MR, WLSON: Yes.

CHAI RPERSON M LLER:  The vari ance
Is triggered by the third fl oor bedroonf

MR. WLSON: That's correct.

CHAl RPERSON M LLER: And the 223
IS just any addition. |Is that right?

MR WLSON:. That's any addition.
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CHAI RPERSON M LLER: Ckay. o
ahead.

MR WLSON:. The cellar |evel, as
you know, does not count against FAR, so it's
really the third floor that is causing -- that
triggered the variance. | should note that we
are al so proposing to build a new facade over
the entire rear of the house, so that the
whole thing is really designed to work
t oget her.

Ri ght now, nost of our third fl oor
Is actually an office. Both of us work in the
home and we -- at present, we do not have a
separate guest roomin the formof a third
bedroom if you l|look at the plans. The
reaction to our proposal has been, | know,
universally positive and supportive, except
for the Ofice of Planning.

Qur pr obabl y nost af f ect ed
nei ghbor, M. Gerry Susman at 330 North
Carolina Avenue has witten a letter of

support and that's in the record as well.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

84

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

85

CHAI RPERSON M LLER: W have t hat
In our record al so.

MR, W LSON: | should also note
that we have staff approval from Hi storic
Preservation. | originally submtted plans to
them back in October of |ast year and we have
gone through that process. I think in
speaki ng about the variance, we can begi n by--
| can refer to the Capitol H Il Restoration
Society's letter. They nentioned their
I nt ended changes are de mnims in character.
In fact, they say certainly de mnims.

| have to concur that a .06
I ncrease in FAR and what we are tal ki ng about
IS 65 square feet, basically, qualifies as de
mnims.

As | understand it, there are
three parts for the variance, three tests for
t he vari ance.

CHAI RPERSON M LLER: Can | just
stop you there for one second --

MR WLSON. Ckay.
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CHAl RPERSON M LLER: -- before you
gointothat? The .06 FARthat you are saying
Is de mnims, is that just like -- what
j udgnent or what basis are you using to nake
t hat assunption?

MR W LSON: That's 3 and 1/3
percent over the allowabl e.

CHAI RPERSON M LLER:  Ckay.

BOARD MEMBER LOUD: So woul d t hat
be .033 percent? I'msorry, | don't know if
| understand. Sorry, Madam Chair.

CHAI RPERSON M LLER:  That's okay.

MR W LSON: Vel |, allowable FAR
is 1.8. W're going to 1.86, so that 3 and
1/3 percent of 1.3 is 1.86. 3 and 1/3
I ncr ease.

CHAl RPERSON M LLER: Ckay. I
just, you know -- it's kind of a judgnent, but
| just wanted to see where you were drawing it
from

MR WLSON:. Ckay. Umhum Ckay.

| have referred you first to the draw ng
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mar ked | ot dinensions and |ot and building
lines in your -- it should have been entered
into the record. It shows 5 contiguous |ots
along C Street and ours is in the center of
t hat .

The two western nost |lots are 18 x
70 and the eastern nost lots are 17 feet w de,
the same width as ours, but they extend
through to North Carolina Avenue. Qur lot is
17 feet wde and it's 59 feet al ong the west
line and 82 feet on the east, which | eaves us
with a peculiar wedge-shaped backyar d.

If lot 823 were rectangular, it
woul d be 17 x 65. In other words, it would be
5 feet shorter than Lots 825 and 826. And it
bears noting nmuch smaller than the lots to the
east. In fact, Lot 823 is the smallest |ot of
nei ghboring properties at |east three doors
down in each direction on C Street. And you
can refer to the 200 foot radius for that.

| would also note that the BZA in

t he past has said that exceptional character
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of a parcel is not just limted to its shape.
| mean, we obviously have a shape situation
here, but also in Case 17125, that's from 507
| ndependence Avenue, deci ded back i n 2004, BZA
al so determned that the size of a lot could
al so be consi dered exceptional.

In that case, the applicants w sh
to build a one story addition inside a
nonconf orm ng dogl eg and sought a variance to
I ncrease | ot occupancy to 75 percent. They
al so noted the kind of practical difficulties
t hey woul d have due to other factors such as
the footprint of the building and its unique
I nterior arrangenent of the existing structure
and al so from nonconform ng constructi on.

And |I'lIl get into why these are
I nportant in our case, because | think they
all apply. It's also noteworthy in 17125 the
Board rejected OP' s suggestion, the Ofice of
Pl anni ng's suggestion that the project be
trimmed down to a 70 percent |ot occupancy

speci al exception. | note that we find
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ourselves in nmuch the sane situation

At 507 | ndependence, t he
applicants wsh to fill out +the dogleg
conpl etely as pari ng back their addition woul d
cause a whole -- would not solve a |ot of the
difficulties they were having wth their
property. In the sane way, | believe that
paring back our third floor creates many
practical difficulties and |eaves problens
unabat ed.

| would note that the |ot deened
exceptional by its small ness was 1, 393 square
feet, whereas our's is 1,118 square feet.
Qobviously, there are many small building lots
on Capitol Hill, but the convergence of our
smal | oddl y-shaped lot with other factors is
what creates the hardship in our case. And
"Il be glad to gointo that in sone detail as
far as how those factors interact.

But one thing with 323, we've got
a nonconformng first and second story

addition that was conpleted in the 1950s.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

89

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

It's about 2 feet beyond the 60 percent
bui | di ng envel ope. And what we are trying to
do in this project is integrate it into a
reasonabl e architectural schene by building
the two nodest additions that consune no nore
space than absol utely necessary.

These additions wll create a
uni form architecturally coher ent and
consi stent four story facade on the rear of
our house and it's going to replace a
di | api dated assenbl age of openings and
mat eri al s.

Wile the 1950s addition is
nonconformng, it is also built to align
consi st ent W th t he f our nei ghbori ng
properties at each side of our house. In
doi ng so, the build of our present kitchen and
sunroom put us in a bind by doing what made
good sense back then, but it has al so eaten up
FAR that we can't use on the third fl oor now.

It's worth noting that in spite of

differing lot sizes, the houses at the east
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end of the 300 block are built to a consi stent
line and ours is the only one not to have a
third floor and cellar level that are built
out to that Iine.

If you look at the aerial photos
starting at about 319 C Street all the way
through 333 C Street, they are all built
pretty much to a consistent I|ine. Sone of
them may step out a foot or two. That nakes
our case uni que and exceptional, in our view

As we have noted, the backyard
creates a wedge shape and what that does is
reduce -- it resultsinarelatively small | ot
conpared to our neighbors. Under the current
| ot occupancy and FAR rul es, the facade woul d
result that has three separate faces iIf we
build it strictly by right. The cellar wall
would be at 39 feet off of C Street. The
nonconform ng 1950s addition in its current
position is at 40.5 feet and then the third
floor, if we build an addition, would sit out

at 36.5 feet.
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Unfortunately, the 35.5 foot face
on the third floor, essentially, mnmeans our
home can't have two appropriately sized
bedroons on the third floor in addition to a
smal |l settee and cl oset space. | have noted
that it seens reasonable to expect a 2,700
square foot house to have three bedroons and
two baths, in addition to the separate cellar
unit, and it is set up as a flat right now

In addition, the current third
floor rear facade is |less than ideal. Qur
third floor feels sandw ched in between two
bl ank walls, which limt the available |ight,
particularly in the wintertine and the views
are conprom sed. You can see fromthe photos
that we're | ooking at two side walls that cone
out. They conme out about 8 feet on each side
of our third fl oor.

| woul d al so note that paring back
the 65 square feet is not really an option nor
Is partially enbedding the third floor into

the existing construction. Building the 4
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foot extension and grabbing space on the
interior, existing interior nmeans nodifying
the stairs and the landing on the third fl oor
and that creates head cl earance probl ens and
di srupts our original staircase.

Furthernore, using the full wdth
of the house is optimal in getting reasonably
proportionate and spaci ous roons. Taking the
4 feet and connecting it to an existing
smaller room marked office on the plans
creates an awkward L-shape. There are al so
problenms with floor levels. The back-end of
our house is a split-level and that's anot her
| egacy fromthe 1950s additi on.

To make the internal circulation
and the roof |ines work, the bedroom really
needs to be accessed off the landing of the
stairs and that neans it really can't be
absorbed into the roommarked of fice, because
there would be on two different |evels.

| woul d al so note that di m nishing

the bedroomis width is another undesirable
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option that creates a nonconform ng court,
unl ess we nmade the court 6 feet w de. The
court would also force the roomoff-center on
the facade and it also adds considerable
exterior wall. In any event, the room
couldn't be any nore than 71 square feet due
to the FARIimt and that's barely 8 x 8.

That |eaves building a deck or
adding the room elsewhere such as at the
cellar level. The deck is not really
sonething we find particularly useful and it
won't increase living space. The deck neans
we have | ess cause to renove the rear mansard
roof. The mansard i s thoroughly decrepit from
years of neglect and likely to have to be
replaced in tine.

| should note that we did simlar
work to the front of our house and that cost
us $19,000 to rebuild the front mansard, the
dormers and also the built-in gutter. In
addition, | believe a deck woul d be sonewhat

of an anomaly on the bl ock.
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As for building at the cellar
|l evel, out of a presuned -- we could
presumabl y cone before the Board aski ng for up
to 70 percent under a special exception to
buil d-out the cellar level, but that would
consune nore of the backyard. And secondly,
the construction would be too close to the
trunk of an enornmous elmtree that's in the
backyar d. If you look at the Ofice of
Planning's report, you can see the aerial
views of the elmtree.

That's assum ng, of course, that
t he schene that we cane in with woul d neet the
test for a special exception, as com ng out
beyond that building line intentionally or
blocking light and air of nei ghbori ng
properties.

So | think what this | ong-w nded
expl anation shows is that we have a practi cal
difficulty that is caused by the convergence
of the size and shape of our l|ot and the

exi sting nonconformng structure and the
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split-level design of that addition fromthe
1950s and also the large elmtree.

In a nutshell, we wsh to build-
out to a consistent line forned by our
nei ghbors and elimnate the odd cutout on the
thirdfloor. Elimnating this slot creates an
architecturally coherent facade at the rear of
the building, which is perhaps the nost
| nportant objective of this project, a fact
that ANC-6B recognized in their letter they
sent over, and | don't need to repeat that.

So | think that's really all |
need to say as far as an opening statenent.
| apol ogi ze for the length, but | think there
are a lot of points to cover here.

CHAI RPERSON M LLER: Thank you.
Yes, there's a lot here. Did you share this
wth the Ofice of Planning before they wote
their report?

MR, WLSON:. No, | did not.

CHAI RPERSON M LLER But

afterwards, have they seen this before the
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heari ng?

MR, WLSON: No, they haven't.

CHAI RPERSON M LLER: Do they have
a copy now?

MR WLSON: No.

CHAI RPERSON M LLER  Ckay. \Well,
it Is being handed to the Ofice of Planning
now. Because when | read the file, as | said
earlier, | assuned that you had practical
difficulties or you wouldn't be here, but I
didn't see it elaborated in the other
pl eadi ngs. There is a lot in here and I'm
just wondering, if you don't mnd, if we could
just go through it alittle systematically.

MR, WLSON: Sure.

CHAl RPERSON M LLER: Wth the
vari ance test, the first is the exceptional
condition. And | believe | heard you say that
you have a confluence of factors?

MR. WLSON: That's correct.

CHAI RPERSON M LLER: Ckay. Can we

just highlight those? | nean, | knowthey are
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woven in all through this testinony.

MR WLSON. Ckay.

CHAl RPERSON M LLER: | nmean, |
know that the property is shaped unusually.

MR, WLSON:  Um hum

CHAl RPERSON M LLER: | wasn't sure
inreading the file before that that actually
contributed to your practical difficulties,
but it sounded like it may. And | wonder if
you could flesh that out alittle bit nore, if
that's true.

MR W LSON: What it neans is
because of the wedge, it has created one of
the smallest |lot on that end of the block on
CStreet. As | saidinthe testinony, that if
our lot were rectangular, it would be 17 feet
wi de and 65 feet deep. The lots to the west
are all 18 feet wide and 70 feet deep, so that
extra 5 feet makes a difference, because if,
by right, our facade woul d al ways be pushed in
in relation to our neighbors.

Now, | would note that the lots to
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t he east are even nuch | arger, because they go
all  the way to North Carolina. And
concei vably, by right, those owners coul d pul

t hose facades out nuch farther than they are
now. So what | see is a consistent building
| ine across that end of the block on the rear
exi sts, even though we have differing | ot
Si zes.

So |I'm suggesting that our lot is
exceptional for that reason and that has
caused us sone of these difficulties.

CHAl RPERSON M LLER: l'"m not an

architect, so | just have to just ask you one

nore tine.

MR WLSON. Ckay.

CHAI RPERSON M LLER:  When | | ooked
at the pictures, |I could see how your house is

different fromall the other houses that way.
It has got pieces mssing and they all are
built-out and | can see that. What | wasn't
sure about, again, is what you were saying

about because it's shaped differently, that
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t hat has an i npact on what you can do with the
| ot. That that has an i npact on what you can
do as a matter-of-right, that you can't do
sonmet hing that those other, | nean --

MR WLSON. Really the wedge just
affects the size of the lot, because even
though it's the sane width as the other |ots,
havi ng that wedge shaved off neans that we
have a [ ot of --

CHAI RPERSON M LLER: But does t hat
af fect your FAR?

M5. WLSON: Yes.

CHAI RPERSON M LLER: Isn't 1.8 all
that you would be allowed anyway? How does
that affect --

MR W LSON: Wll, essentially,
the FAR 1.8, | nean, 60 percent tines 3. 60
percent of your lot up to three stories. So
in this case, | think what's driving the FAR
nore i1s actually the nonconformng 1950s
addi tion that has eaten up, essentially eaten

up or away at the FAR, neaning we can't do the
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third floor.

CHAI RPERSON M LLER  Ckay. \Well,
let's focus. Let's, you know, focus. So you
have t o nmake a connection and | think that the
Ofice of Planning had sone concerns about
t hat between what's unusual about your piece
of property that leads to the practical
difficulty that you are seeking the relief to
cure.

MR W LSON: Ckay. Wwell, we did
| ook at 507 |ndependence case. There the
Board was able to nmake a connection between
the size of the lot, even though it was
perfectly rectangular, wth square corners,
and the kind of difficulties that the owners
faced.

In that case, it was, | think,
anal ogous to ours, because they had a dogl eg
t hat was nuch deeper than their neighbors, so
It required they go up to 75 percent of the
| ot occupancy to conpletely fill in the

dogleg. In that case, the Board decided the
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smallness of the lot was really what was
causing these difficulties that they faced.

CHAI RPERSON M LLER: | also, you
know, want to say that court cases have al so
said that we | ook at the property as a whol e
and not just the topography. We include
| nprovenents on the property. So therefore,
you know, we can | ook at your property wth
Its inmprovenent on it now and you're talking
about the '50s addition or whatever, that may
be unique in creating the practical
difficulties for you.

MR, WLSON: That's conbined with
the small lot. | nean, if we had a | ot that
was exactly the same size as our neighbors
doi ng those -- whoever those anonynous peopl e
were who built the house at that level in the
'50s, they would have not have caused this
probl em But because our lot is slightly
smaller, they built-out to that Iine and that
was what has triggered all the problens with

t he FAR
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COW SSI ONER JEFFRIES:  So | et ne
understand. So the shape of your site, how
does that create a practical difficulty for
you? Wiy do you have to exceed your FAR
okay, based on the shape of the site? Is it
just because of your -- are you saying the
size of thelot? | nmean, if you had a regul ar
shaped | ot, you woul d have nore coverage? You
have nore |ot and, therefore, you would not
have to -- you could just build matter-of-
right?

MR W LSON: | think what -- we
really need to | ook at the connection between
the size of the lot,regardless of its shape
and the 1950s addition, which is causing the
nonconf orm ng addi tion.

COW SSI ONER  JEFFRI ES: Can you
bring the mke up? | don't know why, | think
" mjust getting older and ny hearing is being
| npacted here.

MR WLSON. | would say it's not

so much the shape of the lot. It's the fact
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that the shape is affecting the size.

COMW SSI ONER JEFFRI ES:  The shape
Is affecting the size.

M5. WLSON: O the whole lot, you
mean?

MR W LSON: Because of that
slice, we have a lot that is 5 feet -- that if
It were rectangular, it's 5 feet shorter than
our nei ghbors to the west.

COW SSI ONER JEFFRI ES: Ckay.

MR, W LSON: Therefore, building
t he 1950s addition out to the sane |ine as the
two nei ghbors neans that whether they knew it
or not, they built-out to 62 percent of |ot
occupancy, that, in effect, stole FARfromthe
third floor.

COW SSI ONER JEFFRI ES: Now, the
O fice of Planning also said that, you know,
you coul d perhaps | ook at, you know, doing a
smaller roomat the top floor. Wy would you
not accept or |look at that particul ar option?

MR W LSON: The Zoni ng
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Adm ni strator's nenorandum says where FAR is
exceeding -- limted by 65 square feet.

COW SSI ONER JEFFRI ES:  Uh- huh.

MR W LSON: And by ny
cal cul ations, that |eaves us with a room of
about 80 square feet. It's not a very large
bedroom Yes, barely nore than 8 x 8.

COW SSI ONER  JEFFRI ES: So you
think a smaller bedroom | nean, that the
smal | er bedroomwoul d be an inferior bedroonf

MR, WLSON: Inferior bedroom and
It would affect the functionality of our hone.
It is not a "real bedroom at that size.

COW SSI ONER JEFFRI ES: Ckay.

MR W LSON: Not to nention we
also have difficulties wth nonconform ng,
potential nonconformng courts at the third
floor. W have got nore exterior wall that we
have to build, which adds costs. The nost
prudent thing to do in nost row house
situations is to build fromlot line to |ot

line and not get into these odd shapes and,
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you know, pushing in and out.

COMM SSI ONER JEFFRIES:  Ckay. So
give me a list of all the practica
difficulties.

MR, WLSON:. Ckay. The practi cal
difficulties are --

COW SSI ONER  JEFFRI ES: | nmean,
you don't have to read. | just want you to
one, two, three.

MR. WLSON: That we woul dn't have
a suitably sized bedroom

COW SSI ONER JEFFRI ES: Ckay. One
I's a bedroom inferior bedroom

MR W LSON: It would not,
dependi ng on the scenario, be an appropriate
shape as well.

COW SSI ONER  JEFFRI ES: That
wouldn't tie to the first one?

MR WLSON: The bedroom as
designed is about 8 feet w de and about 16
feet long, sonme of which we can use for a

cl oset.
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COMM SSI ONER JEFFRI ES:  Ckay.

MR, WLSON: Because of the split-
| evel condition that | tal ked about earlier,
an 8 x 8 room would be kind of an orphan by
itself and there is -- you really couldn't
have a closet that was adjacent to that as
wel | .

COW SSI ONER  JEFFRI ES: Are you
still on the first point? The first one?

MR, WLSON: Yes.

COW SSI ONER JEFFRI ES:  Ckay.

MR W LSON: So it's size and
shape of bedroom  The second difficulty is
that the potential for a nonconform ng court
on the third fl oor.

COMWM SSI ONER JEFFRI ES:  Ckay.

MR, WLSON: For pulling back from
the neighbors. The third point is that our
rear facade on the third floor, because it is
pushed back, is | ess than optimal for a |l ot of
reasons, especially in the wintertine it can

be very dark, because the house to our -- the
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house to the west is actually a few feet
taller. You can see it there, so we do get
sonme shadows there fromthe adjacent house.

COW SSI ONER JEFFRI ES: So wait,
wait. |I'mnot followng that third one. Say
It again.

MR, WLSON:. Ckay. This house is
alittle higher than ours.

COW SSI ONER JEFFRIES:  Right.

MR W LSON: You can see, soO it
does cast nuch nore of a shadow across the
f acade.

COW SSI ONER  JEFFRI ES: kay.
Ckay.

MR W LSON: Especially when the
sun is low, that facade is in shadow for a
good bit of the day in the wintertine.

COW SSI ONER  JEFFRI ES: kay.
Ckay. So those are the --

CHAl RPERSON M LLER: And what's
your point about the shadow? |f you don't get

the relief or if you do get therelief, howis
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it different?

MR, WLSON: The fact that it is
pul led back from the two adjoining houses
means that it spends a lot of the day in
shadow, especially in the w nter nonths.

M5, W LSON: Can | just add to
that? |If we build-out and this floor is flush
wth this floor, we're going to have three
w ndows across the facade. |"m sorry. |'m
just -- Paul is trying to say that considering
the existing mansard condition --

COW SSI ONER JEFFRIES:  Right.

M5. WLSON: -- the back wall of
the third floor is recessed in --

COW SSI ONER JEFFRIES:  Right.

M5. WLSON: -- fromthe walls to
the north or to the east and the west, which
means that that part of the house is quite
dark, especially in the winter. If we fill
out this bedroomso that this third floor is
flush with the first and second floors and the

garden room - -
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COW SSI ONER JEFFRI ES:  Um hum

M5. WLSON: -- that neans we get
three | arge wi ndows across the top, which will
considerably increase light inthe interior as
wel |l as ventilation.

COMM SSI ONER JEFFRIES: Al right.

M5. WLSON: This facade wll also
conform architecturally in terns of its
massing and the line to all the other
structures. Al the other structures have a
flat facade.

COMWM SSI ONER JEFFRIES:  But if you
pulled that wall -- | nmean, |'m just
technical |l y speaki ng.

M5. WLSON: That's okay.

COW SSI ONER  JEFFRI ES: If you
pul led that wall back, the addition on the
third floor, you pulled it back 3 feet or 4
feet, you can still put those w ndows there,
right?

M5. WLSON: Except if you | ook at

the section, if we pull the wall back so it's
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only --

COW SSI ONER  JEFFRI ES: Ri ght,
right.

M5. WLSON: You're going to have
a bedroomthat's 6 feet or 8 feet w de.

COW SSI ONER  JEFFRI ES: Ri ght,
right.

M5. WLSON: That's not even room
for a doubl e bed.

COW SSI ONER JEFFRI ES:  Yes, see,
| guess that to nme is your nunber one. | t
goes back to nunber one.

M5. WLSON: Ckay.

COW SSI ONER JEFFRI ES:  Your three
is like your one, to nme, in terns of, you
know, you just won't have a functional, you
know, bedroom

M5. W LSON: You can't wuse that
roomfor anything. If it doesn't cone out and
it's not, what is it 8 x 16?

COW SSI ONER  JEFFRI ES: You can

use It as an office.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

112

M5. W LSON: Not with all the
books we have.

COMW SSI ONER JEFFRI ES: Ckay.

M5. WLSON:. And not with Paul's
drafting table and not wwth all -- you know.
Ckay. Go ahead. Could | just nmake a couple
of points or do you have sonething else? |Is
t hat okay? Yes, could I? WlIl, do you want
to talk about practical difficulties or
enhancenent of the property?

COW SSI ONER JEFFRIES: |'msorry,
I just want to talk about practi cal
difficulties.

MS. W LSON: kay. That's fine.

That's fine. Let nme just say a couple of
t hi ngs about that. | don't know if this
counts as a practical difficulty. It is a

practical issue. This mansard roof is falling
off. It's opento the air.
COW SSI ONER JEFFRIES: Um hum
M5. WLSON: We have a variety of

creatures of all types mammal and bird and
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otherw se living up here.

COW SSI ONER JEFFRI ES: Um hum

M5. W LSON: This is alum num
siding that has rotten wood behind it. These
wi ndows all are surrounded with rotten wood.
And we get unbelievable drafts 1in the
wintertinme. The practical difficulty with the
existing structure is that it's falling off
and we have to do sonething. Not only does it
| ook terrible, it's really inpractical. And
we have to do sonething to inprove it.

Paul was discussing in terns of
potential building out on the cellar |evel,
right? Which would nean we would have to
extend this area.

COW SSI ONER JEFFRI ES:  Um hum

M5. W LSON: So in lieu of
extending this wall out soit's flushwith the
rest of the facade --

COW SSI ONER JEFFRIES:  Right.

M5. W LSON: -- there is the

potential to build a room out on the garden
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| evel . The practical difficulty with that is
take a look at this tree. Let ne give you
sone perspective onits size. It's caliper is
3 feet, which dates it to between 140 and 150
years ol d. It was a sapling when Abraham
Li ncol n was President.

Its root base extends several feet
in every direction. |If we were to build-out
with the proper footings and everything el se
to neet code on this level, it would
j eopardize this tree. There are only a few
hundred trees of this size in the D strict of
Col unbia and they are especially rare in old
nei ghbor hoods, residential nei ghborhoods Ii ke
Capitol Hill.

| will refer you to the Casey Tree
Endownent, which has done an inventory of
mature trees in the District. And |I'm sure
you all know that the District has lost 70
percent of its tree canopy in the past three
years. This is an extraordinary treasure.

COW SSI ONER JEFFRI ES: Um hum
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M5, W LSON: It provides shade,
you know, all sorts of benefits that we all
know from trees and we don't want to
jeopardize it in any way. The practical
difficulty hereis not only an architecturally
unappeal i ng facade, but the real danger is
endangering that tree.

COMW SSI ONER JEFFRI ES:  Ckay.

M5. WLSON: Let ne also call your
attention -- oh, that's difficulty. |Is that
good or did you want ne to -- in terns of
practical difficulty, would you like us to
el aborate on any ot her points?

COW SSI ONER  JEFFRI ES: | just
want you to nmake the case very succinctly in
terns of the list of things that you consi der
to be practical difficulties, because from
what | --

M5. WLSON: Nunmber one --

COW SSI ONER  JEFFRI ES: -- see,
this case swngs right there.

M5. WLSON: Okay. Let ne try to
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be succinct. Nunber one, if we don't do the
third fl oor as we have designed, we're going
to have a room that is inpractical as a
bedroom or as an office.

COMW SSI ONER JEFFRIES: Got that.

M5. WLSON: We want a room t hat
Is practical that wll enhance our |iving
space and the functionality of the house.

COW SSI ONER JEFFRI ES: Ckay.

M5, W LSON: If we build it
according to right, we wll jeopardize the
hi storic fabric inside, which we woul d have to
reconfigure steps and do all these other
things, which will add to the cost of the
renovation, which is already significant. |If
we build --

CHAI RPERSON M LLER:  Coul d - -

M5. WLSON: Ckay.

CHAl RPERSON M LLER - - you
el aborate on that? That's a new point you are
maki ng.

M5. WLSON. Well --
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CHAI RPERSON M LLER:  About what do
you nmean the historic fabric inside?

M5, W LSON: If -- go ahead. l's
there a better --

MR WLSON. The third floor plan.

M5. WLSON: The third fl oor plan,
| know.

M5.  MONRCE: Madam Chair, can |
j ust say one thing?

CHAl RPERSON M LLER:  Yes.

M5.  MONRCE: To direct this a
little bit, just so you know, | think you're
doing the right thing. What you need to show
Is why it would be practically difficult for
you to stay within the paraneters of the
Zoni ng Regul ati ons, such as what your --

M5. WLSON: Ckay.

M5. MONRCE: In other words, if
you stayed wi thin what the Zoni ng Regul ati ons
say you have to, okay, you woul d have run into
practical difficulty, such as cost and things

like that. That's what we are after.
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MR WLSON:. One of the things is
I f you have a roomthat pulls back fromthe
t wo nei ghbors, you are, in a sense, increasing
the amount of exterior wall. You are also
adding a little tiny roof somewhere in there.
That's if all the court issues can be worked
out, so we don't end up back here again.

|t al so beconmes sort of a
mai nt enance headache. | have noticed fromour
exi sting roof that it becones a repository for
| eaves and trash and everything el se, because
the way the prevailing winds work, that this
creates an area where things tend to
accunulate. So if we had alittle court, even
If we were to nmake it the correct dinensions,
| think that would tend to becone a
mai nt enance headache.

And wi thout a door or sone other
access toit, it's just sort of a dead nothing
space out there that you really can't use for
anyt hi ng besides a place to --

CHAl RPERSON M LLER: | just want
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to foll ow up.

MR, WLSON: -- renove | eaves.
CHAI RPERSON M LLER: l'msorry, |
m ght have interrupted you. | thought that

Ms. WIlson nmde a point that you were
constrai ned fromdoi ng sone ot her type of work
or reconfiguration because of protecting
historic interior situation.

MR WLSON. Oh.

M5. WLSON: Yes.

MR W LSON: | think that has to
do with the stairs. This is the existing
original steps that cone up. And the way our
stair works is it cones up. You wll have a
| andi ng and then you go up a fewnore steps to
t he upper level. What we are proposing is the
bedroom woul d be at this landing | evel.

If we were to try to pull the
bedroom into this construction sonehow, we
would potentially end up disturbing this
original set of steps. So that's kind of

where | think what she was all uding to.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

120

M5. W LSON: In other words, we
woul d have to nodify significantly the stair
core, which if we build-out to the back wall,
we don't have to do. That would be difficult.
It woul d conprom se the historic -- we've very
| ucky t hat we have extensive original historic
fabric and we would have to rip it all out to
build the roomaccording to the FAR

COMWM SSI ONER JEFFRIES:  Ckay. So
for me, you know, |ooking at what is matter-
of -right and saying that if | build it out as
a matter-of-right, you know, |' mgoing to have
an inferior bedroom or office at the top.
VWhat if you build-out the top floor and then
did not build out the bottom floor to stay
W thin the FAR matter-of-right?

M5. WLSON: It would be the sane
problem W would have a room on the bottom
fl oor that would be, you know. Go ahead.

VR. W LSON: | f I coul d
Interject, that's actually a cellar level, so

t hat doesn't count against the FAR

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

COW SSI ONER  JEFFRI ES: Ch, so
that's considered cellar?

MR W LSON: Yes. So that's a
freebie, essentially.

COMW SSI ONER JEFFRI ES:  Onh, okay.
Ckay. Well, fine.

M5. W LSON: And again, let ne
reiterate. Even though that does not
technically count, if we were to build it so
t here was that setback on the cellar level, we
woul d have the sanme problem A room t hat
really can't be used for anything. It would
be the sane di nension as the roomon the third
floor. It would be, you know, barely 6 feet
wi de. You couldn't use it as a bedroomor an
of fice. It would basically be an unusable
space.

CHAI RPERSON M LLER:  Are you usi ng
It now t hough?

M5. WLSON: No, because it's al
open. If you look at the cellar level, if I

can call your attention to the existing
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conditions, this is where the back door is.
Ch, I'msorry, whoops. The back door is here.
There is a structural pier here. This is open.
Ckay. And so what we are proposing is to
close it in and nake a room here that could
serve as an office or a bedroom nmaintain the
architectural facade to a consistent line all
the way up and then have a room that could
al so be used as a bedroomor an office.

Does that nmke sense? s that
clear?

CHAI RPERSON M LLER: Yes, how
about the top fl oor though, are you using that
now, the third floor?

M5. WLSON: There is nothing out
there. There is a --

CHAI RPERSON M LLER: No, no. I
know where it is now Like well, where it is
now, you have sonething on the third fl oor.
It's setback, right?

MS. W LSON: W have a front

bedr oom her e.
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CHAI RPERSON M LLER: Front
bedroom okay.

M5. W LSON: And then we have a
tiny -- this is a door to a closet. And we
have a tiny office that barely has roomfor a
desk and a filing cabinet.

CHAI RPERSON M LLER:  Ckay.

M5. WLSON: There is no room for
anything else. It's not really a proper room

CHAl RPERSON M LLER: Ckay. And
how | ong have you lived there? Just curious.

M5. W LSON: We purchased the
house i n Novenber of '98. It was carved into
apartnents at that tine. W turned it back
into a single famly and noved in in Apri
'99. So we have owned it al nbst nine years
and we have been trying to restore it to its
historic integrity ever since theninbits and
pi eces, slowy, but surely.

CHAI RPERSON M LLER: Ckay. | want
to ask you t he topography question again. |If,

just so that | get it, you didn't have this
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little wedge into your property and it was a
straight line across |I|ike these other
nei ghbors, would you be able to do as a
matter-of-right what you are seeking to do
with your plans now? Wuld you have an FAR
probl en?

MR WLSON: If we had a |ot that
was 17 x 70? 1Is that the question?

M5. WLSON: Right.

CHAI RPERSON M LLER:  Is that what
your nei ghbors --

MS. MONRCE: If it was like all
t he others on the bl ock.

MR WLSON:. Onh, if we had a |ot
that was the sane. What really controls the
FAR and the | ot occupancy is not so nuch the
wdth of the ot as the depth. And if our |ot
were exactly as deep as t he nei ghbors, then we
woul d actual |y be under what we coul d build by
matter of right. You can see that on the
first drawng | submtted shows the 60 percent

line for those lots next door and they are
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actually a little bit less than 60 percent
occupancy.

M5. WLSON: So you're saying that
we woul dn't even be here if we had a different
shaped lot, right?

MR WLSON: Yes.

M5. WLSON: Let ne just reiterate
that. If we had a lot that conforned to the
si zes of every other [ ot on the bl ock that was
17 feet wde and 70 feet deep, we woul d not be
here, because we would not need a variance,
because we woul d conformto the FAR Is that
pretty clear?

CHAI RPERSON M LLER: Okay. | just
wanted to pin down al so how you are different
from your neighbors. You're different from
t hembased on t he t opography of your |ot, your
| ot si ze.

MR, WLSON: That's correct.

CHAIl RPERSON M LLER: You are
different fromthemalso in that they are all

built-out and your's is the only one that
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isn't in that line. |Is that correct?

MR, WLSON: That's correct. Al
the way from about 319 C Street through 333,
they are all built to the sane |ine.

CHAI RPERSON M LLER:  Ckay.

MR WLSON: | think the Ofice of
Pl anni ng has a di agramthat shows that.

CHAI RPERSON M LLER: Ckay. I's
there nore that you want to add ri ght now?

MR, W LSON: | don't think so,
unl ess there --

M5. W LSON: Pardon ne, Madam
Chair, but does Zoning consider what it wll
| ook |ike when we are done? Is it only a
question of the FAR fornulas and so on? |
just want to call --

CHAl RPERSON M LLER: No, it does
consider what it wll look |ike, because we
also look at the third prong 1is "no
substantial detrinent to the public.” So
t hat --

M5. W LSON: May | answer that,
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Madam Chai r ?

CHAI RPERSON M LLER:  Um hum

M5, W LSON: | just want to cal
your attention to the proposed design of the
finished facade. This is the existing first
fl oor. This is the kitchen. This is the
exi sting second fl oor. I[t's a sunroom with
new w ndows. In the current condition, the
w ndows are rotten and falling out. This is
the facade of the third floor, which is
pul I'i ng out that bedroomaddi ng t hree wi ndows.
And then this is the garden room on the
basenent or the cellar level that has a door
that | eads out to our garden and two w ndows.

Paul has nade every effort to make
surethat thisis historically appropriate, in
terns of the size and di nensi on and proportion
of wi ndow openings to facade. You will notice
all the proposed wi ndows are two over two,
which conplies with the original historic
w ndows on the back of the -- on the front of

t he house.
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It is architectural uniform It
has appropriate hi st ori cal trim and
enbel li shnents. It's very clear as you have

noted fromthe docunents that this facade is
very visible from North Carolina Avenue. I
t hi nk you woul d all agree that it | ooks pretty
terrible, despite the problens of it falling
down and so on. It really |ooks awful.

And we are proposing a facade that
Is not only architecturally unified, it wll
have a substantially inproved appearance from
North Carolina Avenue, which is -- you know,
we're three blocks fromthe Capitol. It is a
very busy street. And | think that will be
not a detrinment to the neighborhood, but a
significant inprovenent to the nei ghborhood.

Not only will it help us, in terns
of increasing our floor space and, frankly,
our office space, since we both have offices
in our hone, but It wi | contribute
significantly to enhance the community. It is

not noted in the record, but a couple of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

128

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

129

menbers of the ANC, who revi ewed t he pl ans and
approved it, comrended Paul on his excepti onal
architectural design for its beauty, its unity
and its potentially positive inpact to the
nei ghbor hood as a whol e.

Do you have anything to add?

COW SSI ONER JEFFRI ES: And t hat
concl udes your testinony.

M5. WLSON: Unless you want ne to
keep goi ng.

COW SSI ONER JEFFRI ES: No, no.

M5. WLSON: [|'Il be glad to.

COW SSI ONER JEFFRI ES: No, no.

CHAI RPERSON M LLER:  You'l |l have a
chance for closing and everything.

M5, W LSON: Paul 1s going to do
t he cl osi ng.

CHAI RPERSON M LLER: Ckay. Then |
think we can turn to Ofice of Planning.

MR JESI CK: Thank you, Madam
Chair and Menbers of the Board. M nane is

Matt Jesick. As has been noted, the applicant
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I s seeking two areas of zoning relief. Oneis
a special exception for |ot occupancy under
section 223 and | think | can just rest on the
record for that part of the Ofice of
Pl anni ng' s anal ysis, but if the Board wants ne
to go into that, | would be happy to.

The second area of zoning relief
that has been requested is a variance to the
maxi mum FAR in the Capitol Interest Overlay.
The Capitol Interest Overlay limts FARto 1.8
and the applicant is proposing 1.86. And as
you know, there is a three part test for al
variance relief and it has been discussed
already. I'Il just go through the Ofice of
Pl anni ng' s anal ysi s.

The first part of the test states
I's the property unique or is there sone ot her
exceptional circunstance associated with the
property? As has been noted, the rear |ot
line is at a very wunusual angle on this
property. Not only does that create an

unusual shape, it also reduces the |lot area
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for this particular lot. So certainly the | ot
I S uni que.

And the second part of the tests
asks does that uniqueness, does it inpose a
practical difficulty that is unnecessarily
burdensone to the applicant? And the Ofice
of Planning answers that question with no,
that the effects of the smaller lot area are
not unnecessarily burdensone to the applicant.

Wile the FAR Iimt would reduce
the potential floor area for the house, that
does not necessarily nmean that it is
unnecessarily burdensone to have that snaller
unit. It would still be a viable unit w thout
the extra bedroom

The third part of the test asks
can relief be granted without inpacts to the
publ i c good or without inpairing the intent of
the Zoning Regul ations? | think we can
definitely say there woul d be no i npact to the
publ i ¢ good what soever. The addition will not

extend beyond the existing building line. It
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will not inpact light or air to neighboring
properties.

Whether it wll inpair the intent
of the Zoning Regul ations, | think we can al so
say no, it wll not. Al t hough, the FAR
regul ations generally intend to create a
rel ati onship between the size of the [ot and
the size of the building on that lot, the
greater intent of the Zoning Regulationsis to
prevent overcrowdinginresidential districts,
and specifically, in the Capitol Interest
Overlay, to maintain the scale of those
nei ghbor hoods on Capitol Hi Il that fall under
t he overl ay.

And this application would not
materially change t he scal e of t he
nei ghborhood in any way. So although the
Ofice of Planning would |ike to support the
application, we cannot fully support the
vari ance relief requested, because the second
part of the variance test has not been net.

So | would be happy to take any
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questi ons.

COW SSI ONER  JEFFRI ES: So you
didn't find any of the testinony conpelling as
It relates to practical difficulty?

MR, JESI CK Vell, as | stated,
the FAR will certainly limt the floor area
potential for the house.

COW SSI ONER  JEFFRI ES: For the
bedr oonf?

MR JESI CK:  Yes.

COW SSI ONER JEFFRIES:  Um hum

MR. JESI CK: They coul d
potentially have a smaller roomor no roomon
the third floor. But the test asks does that
create an unnecessarily burdensone practical
difficulty for the applicant. And in the
Ofice of Planning's view, the desire for a
| arger house wth an extra bedroom does not
necessarily create an undue hardshi p or excuse
me a practical difficulty for the applicant.

COW SSI ONER JEFFRI ES: So,

effectively, to stay within matter-of-right,
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they should just, vyou now perhaps deny
t hensel ves a room They don't really need the
room It's not like it's preventing them
from you know, the enjoynent of their space
by not having this roon?

MR, JESI CK:  The house woul d still
be a viable residential wunit wthout that
extra bedroom

COW SSI ONER JEFFRI ES: Ckay.

CHAI RPERSON M LLER: Ofice of
Pl anni ng i s maki ng a judgnent on the nature of
the practical difficulty. Do you see that
they have a practical difficulty, but that it
doesn't rise to the level, in your opinion, of
bei ng unduly burdensone?

MR JESICK: | think that's a fair
st at enent . Qovi ously, as the applicant has
testified, if they were to build a room of
sonme dinension, there mght be structural
difficulties. There mght be maintenance
| ssues. So there woul d be sone sort of burden

If the roomwere to be smaller. So, yes, it

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

135

may be a matter of degree to whether that
rises to the |evel of unnecessarily
bur densone.

CHAI RPERSON M LLER: What' s your
opi ni on about whet her or not the deviation of
.06 inthis 1.86 FARis de mnims or not?

COMWM SSI ONER JEFFRIES: G ven the
context, | mean, you know, maintaining the
rear wall continuity and all that.

MR JESICK: Certainly there woul d

be no inpact to adjacent property owners or

the public in general if that were -- if it
were built as pl anned. The  Zoni ng
Admi nistrator, | believe, has flexibility

W thin 2 percent of whatever limt is inposed.
In this case it's 3.2 percent, so | believe
that would be slightly beyond what woul d be
consi dered a m nor change.
MR WLSON:. May | interject?
CHAI RPERSON M LLER: Under that --
okay. No, we'll get back to you.

MR WLSON. Ckay.
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CHAI RPERSON M LLER: Under t hat
anal ogy, even though the Zoni ng Adm ni strat or
doesn't have it wth respect to the FAR
correct? It's my understanding that he has
that leeway with respect to other areas.

MR JESI CK Yes, |'m using that
anal ogy t hough.

CHAI RPERSON M LLER: Yes, okay.
Is it your opinion that these practical
difficulties regardless of what I|evel they
rise to come fromsonmewhere or are related in
some way to the topography of the property?

MR JESI CK: No. | wouldn't say
t opogr aphy generally. | think the argunent
t hat has been nade is that the ot is smaller
and that is indeed the case. It's smaller
than the neighboring properties, because of
the way the back corner of the |ot has been
cut off. But | think the practical difficulty
has to be phrased in such a way that it is
practically difficult to remain under the FAR

limt. And in the Ofice of Planning' s view
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t hat has not been denonstr at ed.

COW SSI ONER JEFFRI ES: For one,
l'"'m not, at this point, inclined to fully
agree with the Ofice of Planning on this one.
| nmean, we'll get to this. | nmean, until
hear something in addition, [|I'm not so
conpell ed to deny this application just based
on this. | think it's a technicality. I
think it's very de mnims and | think the
result here is going to be absolutely mnuch
| mproved.

| understand, you know, that the
variance test we need to be very firm and
close and rigid around it, but | would agree
that, particularly in terns of the shape of
the ot and in the context in terns of where
they are | ocated, the shape of their lot, you
know, puts themat sonewhat of a di sadvant age
to be able to, you know, have a full enjoynent
no their house and build-out and so forth
based on the shape of the |ot.

So | do see a nexus between the
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shape of the lot reducing their |lot size and
how that inpacts on their ability to really
get the full use and enjoynent of their house,
particularly in the context. So, Madam Chair,
| just wanted to put that out there, at |east
fromwhere | sit. | do not concur with the
O fice of Planning.

CHAI RPERSON M LLER: Ckay. I

think we'll get to that later.
COW SSI ONER JEFFRI ES: | didn't
want to junp ahead, but | just --

CHAI RPERSON M LLER: Yes, thank
you. Yes, M. Loud?

BOARD MEMBER LQOUD:. | just wanted
to ask the Ofice of Planning for several
exanpl es or actually not even several, just
one or two exanples of what would, in your
mnd, qualify as a practical difficulty with
this set of facts. You having testified that
their inability to have a bedroom that's
functional, that has a closet, for exanple,

that can get a certain size bed in it is not
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a practical difficulty.

But what would you see as a
practi cal difficulty in this specific
scenari o? What could they do, in your m nd,
to mke -- to qualify as a practical
difficulty?

MR JESI CK I"m not sure that
there is sonmething that they could do to
qualify for a practical difficulty. | think
that they have to show why they nust exceed
the FARlimt.

BOARD MEMBER LOUD: s there
anything in your experience or your review or
your reflection on this case that woul d neet
t hat standard?

MR JESICK: No, | don't think so.
| nmean, | could give naybe a different exanple
of where Jlot dinensions mght entirely
precl ude the devel opnent of any unit on say a
very narrow |lot. |In that case, that woul d be
a practical difficulty. Inthis case, we have

a unit, a flat actually, that 1is viable.
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There are two bedroonms in the house. So we
feel that that | evel of unnecessary burden has
not been net.

BOARD MEMBER LOUD: Thank you.

COW SSI ONER JEFFRI ES: So
effectively, what you're saying is that they
really need not do anything? That they really
-- | mean, interns of this should really stay
as it is? | nmean, because they are saying
that if they get a smaller, you know, bedroom
or office, | nmean, it's not going to be
functional. So, you know, what's the point in
bet ween?

MR JESICK: Well, in our report,
we, you know, laid out naybe a few options.
W were just | ooking to perhaps sonehow find
a mddle ground. If a roomis going to be
built, certainly | don't think it makes a
difference in terns of inpact to neighbors
whether it is 8 x 8 or 17 x 8.

COW SSI ONER  JEFFRI ES: But the

costs involved in building a -- | nean, there
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needs to be sone type of benefit. | nean, |
guess they could build a snall cl oset up there
and stay within FAR but, you know, what woul d
bui | ding an additional closet do in terns of
appreci ati on?

| guess what | hear, unless you
are telling nme otherwse, it sounds |ike you
guys are effectively saying that they really
shoul d not build anything up here. | mean,
what are your options?

MR JESI CK: Well, they could
build a smaller room The applicant has
testified that that would not be practical.

COMM SSI ONER JEFFRI ES:  Li ke what
kind of roonf Like an office? Because they
are saying that they couldn't even use it as
a bedroom

MR JESI CK: Yes, sone other
office or an add-on to the study that's
already on the third floor. They could put a
deck on that |evel, which would hopeful |y add

value to the hone or |leave the third fl oor as
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COW SSI ONER JEFFRI ES: Ckay.

CHAl RPERSON M LLER: Any ot her
guestions from the Board? Do you have any
guestions for O fice of Planning?

MR, W LSON: Just as a point of
I nformation, the Zoning Adm nistrator has no
flexibility on FAR That only applies to
t hi ngs other than FAR, |ot coverage, courts,
et cetera.

CHAl RPERSON M LLER: Ckay.

MR WLSON:. | don't think |I have
any questions, at this tine.

CHAIl RPERSON M LLER: | don't think
we have any ot her questions, do we? And there
IS no one el se heretotestify, that | see, in
t he audi ence. So it's now up to you for
closing argunents. Any other final comments
you want to make?

M5. W LSON: Thank you, Madam
Chair. | just want to conclude by sayi ng that

| feel that we have nmde a reasonably good
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case for inproving our property. W have
denonstrated the practical difficulties in
terns of the shape of our lot, the limted
FAR, the probl ens of building a different kind
of addition that would jeopardize our elm
tree, which is a further uni que situation, as
" ve outlined.

| feel that we are asking for, in
terns of zoning variance, very littleinterns
of the Zoning Code, but it would nake a great
deal of difference for us to have a third
properly sized bedroomthat could be used as
an office or a bedroom |If we conformexactly
to what the Ofice of Planning is requiring,
in terns of FAR we can do neither of those.

And I hope t hat we have
denmonstrated that point. Again, | also want
to reiterate that we propose to inprove our
house not only for the benefit of our own
famly, but for the benefit of t he
nei ghborhood by inproving the appearance

significantly and creating a structure that is
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new, but conforns very nicely wth the
architectural integrity of the Capitol Hill
H storic District. And that's the close of ny
comrents. Anything el se?

MR WLSON:. | would just like to
add to Christina's comments that we are not
asking for any nore than | think i s absolutely
necessary to solve the architectural problens
that we have faced. W have lived in this
house since 1998. W have had nine years to
reflect on what we think needs to happen to
this property in order to meke it nore
functional and nore enjoyabl e.

To add a separate guest room
ri ght now, we have no guest roomin the house,
since the third floor is occupied wth
Christina's officeinthe "front bedroom" So
| think our proposal is a very nodest one.
And we're not asking for relief that is out of
bounds considering the problens we're trying
to sol ve.

CHAI RPERSON M LLER: Thank vyou
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very much. | think this Board is ready to
deliberate on this today. | think we m ght as
well do it under a notion and then see how
t hat goes. So | would nove approval of
Application No. 17628 of Paul and Christina
Wl son, pursuant to 11 DCVR section 3103. 2,
for a variance from the floor area ratio
limtations wunder subsection 1203.3, and
pursuant to 11 DCMR section 3104.1 and 1202,
a speci al exceptionto allowan addition to an
existing flat under section 223, not neeting
the lot occupancy requirenents, that being
section 403, at premses 323 C Street, S E
Do | have a second?

BOARD MEMBER ETHERLY: Second.

BOARD MEMBER LOUD: Second.

BOARD MEMBER ETHERLY: "Il defer
to ny coll eague, M. Loud.

BOARD MEMBER LOUD:  Second, Madam
Chai r.

CHAI RPERSON M LLER:  Thank you. |

guess | would like to begin this. Al right.
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| think I would like to begin this with the
variance test, since that's basically what we
have been addressing and it's the nore
difficult one. And basically, it's a three
poi nt test.

The first t est bei ng an
exceptional condition of the property, that
|leads to the second test of practical
difficulties and then if we get through those
two, that there be no substantial detrinent to
the public if the relief is granted.

So we were exploring what 1is
exceptional about this property and is it
connected to the practical difficulty of
conmplying with the FAR And | believe M.
Jeffries touched upon this as well that the
size of the |lot does, and the configuration,
In some way affect the FARin this case.

And that not only is it the size
of the property, but | believe it's GII
Martin also, it's a Court of Appeals' -case,

lets us l|look at the inprovenents on the
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property and we're not just looking at a
vacant piece of property. W're |ooking at
sonething that is already there that has
specific features, | think, that are different
fromits nei ghbors.

And one being the size of the |ot.
One being that it is the only one in the
grouping that is not built-out as the others
are. It has these gaps that the applicant is
trying to fill, at this point. And it also
has an historic fabric inside that the
applicant needs to work around.

Sone of these kind of overlap with
practical difficulties, but running into the
practical difficulties question, which is
really the one that we have nobst focused on,
| hear O fice of Planning, but | think that
Ofice of Planning is looking at this too
strictly and the case law that we |look at in
the Court of Appeals, specifically GII
Martin, gives the Board discretion to

determne what is practically difficult and
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what isn't.
And it's not one rigid standard.
It varies with the nature of the case. And,

specifically, in G111 Mrtin they tal k about

If something is de mnims in nature, then
there is a l|esser burden of proof on the
applicant. And whether or not this deviation
Is de mnims conpared to the 2 percent of the
Zoning Adm nistrator or not, we can nake a
j udgnent whether this certainly seens |like a
smal | devi ati on.

And that's related to how great a
burden the applicant needs to prove. In this
case, | think that Ofice of Planning was
| ooking for way too high a practical
difficulty, alnmpst that well, they have a
vi abl e house, so they don't need to do this.
And | think that that's not quite the right
standard here.

In GIlI Mrtin the Court talked

about BZA having the flexibility to | ook at

t he wei ght of the burden of strict conpliance
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and the severity of the vari ance requested and
then the effect that the proposed variance
woul d have on the overall Zone Pl an.

And in this case, we did explore
practical difficulties and even Ofice of
Pl anning admtted or acknow edged that there
were practical difficulties. | think he was
just trying to neasure it up against too high
a standard. They do have to do sonething
her e. The wi ndows are deteriorating. They
have to put out noney to repair. And the
point is, they could put out that noney and
repair these wi ndows and have sonething that's
not functional at all and that's not really
what the law is about.

They said that they could not have
a functioning bedroom or office unless they
came out to that line and deviated slightly
fromthe FAR They said they couldn't go in
to a certain extent, because they needed to
protect an historic stairway. They tal ked

about the maintenance 1issues, which are
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practical difficulties if they |eave part of
the roof exposed. And they talked about, |
believe, trying to not build into a tree.

So | think that they have specific
practi cal difficulties related to their
exceptional condition and it does not need to
go to that high standard that they don't need
to do this to live there to have a viable
house. That's not the issue. The issue is do
t hey have practical difficulties and how hi gh
a standard do we want to pose on that rel ated
to the relief that's being sought?

And the relief that's bei ng sought
Is pretty mnimal. So | think that it's there
and O fice of Planning, ANC, Capitol Hill
Rest oration Society, nobody had any concerns
w th any substantial detrinent. And, in fact,
It appears to be that it would be an
| nprovenent to the property.

So for those reasons, | think it
meets the variance test. Does anyone want to
junmp in with nore, at this point? kay.
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As far as the 223 goes, there is
no evi dence of light and air being affected by
any neighbors or privacy being unduly
conprom sed. And Ofice of Planning has gone
through this pretty thoroughly. So | think
t hat about covers it.

Capitol H Il Restoration Society
IS in support. ANC-6B is in support. The
nei ghbor, M. Susman is in support and there
IS no opposition in the record at all, except
for Ofice of Planning's concern about the
practical difficulty test, which I think we
have addressed.

Ckay. So | think that covers it.
And if there's no other comrents, ['ll call
the vote then. And that is all those in favor
say aye.

ALL: Aye.

CHAI RPERSON M LLER: Al'l  those
opposed? All those abstaining? Oay. Wuld
you call the vote, please?

MS. BAILEY: Madam Chair, the vote
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Is recorded as 5-0-0 to approve the
application. Ms. MIler nade the notion, M.
Loud seconded, M. Mann, M. Etherly and M.
Jeffries support the notion.

CHAl RPERSON M LLER Okay. And |
woul d al so suggest that since there's no party
I n opposition that we could waive our rules
and regul ations for issuing a full order and
| ssue a summary order in this case.

M5. BAILEY: Sunmmary order.

CHAI RPERSON M LLER  Consensus of
the Board? kay. Then that concludes this
case. Thank you very mnuch.

M5, W LSON: May | ask just one
practical question?

COW SSI ONER JEFFRI ES:  Practical ?

M5. WLSON: Yes, since that's the
word of the day. Do we get an official letter
stating that we do have approval of the
vari ance, whi ch neans we can proceed to perm t
t he next steps?

CHAI RPERSON M LLER:  You wi |l get
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what | was referring to as a sunmary order,
which will grant you the relief that vyou
sought, and that shoul d happen wi thin the next
few days, | believe.

M5. WLSON: Thank you very nuch,
Madam Chai r.

CHAI RPERSON M LLER:  Ckay.

M5. W LSON: And to the Board.
Appreciate it very nuch.

CHAI RPERSON M LLER: You're
wel cone. |f you have any ot her questions, you
can contact the Ofice of Zoning. Thank you.
Ckay. Ms. Bailey, do we have any other
busi ness on the agenda for the norning?

M5. BAILEY: Not for the norning,
Madam Chai r.

CHAI RPERSON M LLER: Ckay. Then |
think that concludes the norning' s business
and that the Board is going to take a recess
before the afternoon session and cone back at
1:30. Thank you.

(Wher eupon, the Public Hearing was
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recessed at

12:34 p.m to reconvene at

p.m this sanme day.)

(202) 234-4433
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A-F-T-EERNOON S-E-S-S 1-ON
1: 48 p. m

CHAI RPERSON M LLER:  Thi s heari ng
will, please, cone to order. Good afternoon,
| adi es and gentlemen. This is the June 19'"
Public Hearing of the Board of Zoning
Adj ustnment of the District of Colunbia.

My nane is Ruthanne MIler. ['"'m
the Chair of the BZA. Joining ne today is the
Vice Chair, M. Etherly, to ny right and to ny
left is M. Loud, the other Mayoral appointee
and next to M. Loud is M. John Mann
representing NCPC. Alsowthus tonyleft is
Ms. Lori Monroe fromthe Ofice of Attorney
General with a legal intern who is with us
this sumer and the Ofice of Attorney
Cener al . Hs nanme is Bryan Stockton. And
next to himis Esther Bushman wth the O fice
of Zoning and Ms. Beverley Bailey with the
O fice of Zoning.

Copi es of today's hearing agenda

are available to you and are |ocated to ny
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left in the wall bin near the door. Pl ease,
be aware that this proceeding is being
recorded by a Court Reporter and is also
webcast live. Accordingly, we nust ask you to
refrain fromany di sruptive noises or actions
I n the hearing room

When presenting information to the
Board, please, turn on and speak into the
m crophone, first, stating your name and hone
addr ess. Wen you are finished speaking,
pl ease, turn your m crophone off, so that your
m crophone is no |onger picking up sound or
backgr ound noi se.

Al persons planning to testify
either in favor or in opposition are to fill
out two wtness cards. These cards are
| ocated to ny left on the table near the door
and on the wtness tables. Upon com ng
forward to speak to the Board, please, give
both cards to the Court Reporter sitting to ny
right.

The order of procedure for special
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exceptions and variances is: One, statenent
and wtnesses of the applicant. Two,
Governnment reports, including Ofice of
Pl anni ng, Departnent of Public Wrks, DDOT,
etcetera. Three, report of the Advisory
Nei ghbor hood Conmm ssi on. Four, parties or
persons in support. Five, parties or persons
I n opposition. Six, closing remarks by the
applicant.

Pursuant to Section 3117.4 and
3117.5, the following tine constraints nmay be
mai nt ai ned: The applicant, appell ant, persons
and parties, except an ANC, in support,
I ncl udi ng wi t nesses, 60 m nutes collectively.
Appel | ees, persons and parties, except an ANC,
I n opposition, including wtnesses, 60 m nutes
collectively. Individuals 3 m nutes.

These tinme restraints do not
I ncl ude cross exam nation and/or questions
from the Board. Cross exam nation of
wtnesses is permtted by the applicant or

parties. The ANCw thin which the property is
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| ocated is automatically a party in a speci al
exception or variance case.

Not hi ng prohibits the Board from
pl acing reasonable restrictions on cross
exam nati on, including tinme I|imts and
limtations onthe scope of cross exam nati on.

The record will be closed at the
conclusion of each case, except for any
materi al specifically requested by the Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons nmust submt the
evidence to the Ofice of Zoning. After the
record is closed, no other information wll| be
accepted by the Board.

The Sunshine Act requires that the
Public Hearing on each case be held in the
open and before the public. The Board may,
consistent with it's rules of procedure and
the Sunshine Act enter Executive Session
during or after the Public Hearing on a case

for purposes of reviewwng the record or
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del i berati ng the case.

The deci sion of the Board in these
contested cases nust be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the Menbers of the Board in
conversati on.

Pl ease, turn off all beepers and
cell phones, at this tine, so as not to
di srupt these proceedi ngs.

The Board will make every effort
to conclude the Public Hearing as near as
possible to 6:00 p.m |If the afternoon cases
are not conpleted at 6:00, the Board wl
assess whether it can conplete the pending
cases remai ning on the agenda.

At this tinme, the Board wll
consider any prelimnary matters. Prelimnary
matters are those that relate to whether a
case wll or should be heard today, such as
requests for postponenment, continuance or

w t hdrawal or whether proper and adequate
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noti ce of the hearing has been given. If you
are not prepared to go forward with a case
today or if you believe that the Board shoul d
not proceed, nowis the tine to raise such a
matter.

Does t he staff have any
prelimnary matters?

MS. BAILEY: Madam Chair, Menbers
of the Board, to everyone, good afternoon.
Yes, we do and it concerns Application No.
17594. There was a request for the hearing on
this case to be postponed.

CHAI RPERSON M LLER: Thank you.
That case is listed, at | east on ny schedul e,
as third, but | think what the Board would
like to do is have that prelimnary matter
taken care of first, then we can deal with the
other matters. So would the parties -- do you
want to call that case, Ms. Bailey, 17594, did
you call that?

MS. BAILEY: 17594. Did you want

me to call it?
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CHAI RPERSON M LLER: Call it for
the prelimnary matter

MS. BAI LEY: kay. Certainly.
Mtchell Stewart Properties LLC on behal f of
Donna Hugh, W1 m ngt on Associ ates LP, pursuant
to 11 DCMR 3103.2, for a variance from the
court wdth requirenents under section 776, a
variance from the transferable devel opnent
rights 45 degree setback requirenents under
subsection 1709.20, and a variance from the
| oadi ng requi renents under section 2201. Al
of this is to allow the devel opnent of an
office and retail building at prem ses 2175 K
Street, NW The property is Zoned CG3-C. It
Is located in Square 73 on Lot 883 and Lot
884.

CHAl RPERSON M LLER: Thank you.
Ckay. My understanding is there is no
di sagreenent about postponing this case and
the issue is to when, at |east one of the
| ssues, we postpone it. The appeal is

schedul ed, that is related to this case, for
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Sept enber 21°.

MR EPTING Septenber 11'"

CHAI RPERSON M LLER: Sept enber
11'"?2 1" m sorry.
MR. EPTI NG John Epti ng,

Pillsbury Wnthrop Shaw Pittnman.

CHAl RPERSON M LLER:  You know, why
don't you introduce yourselves for the record
while | check this date.

MR, H TCHCOCK: Corn Hitchcock on
behal f of West end Pl ace Condom ni um
Association and AMC2A, which have been
admtted as parties in opposition.

MR, CELL: I["'m Steve Cell. ['"'m
representing Fl orence Harnon and Tom Schul t z,
who are condom nium owners and who are
specifically affected or nore particularly
af fected by the proposed devel opnment.

CHAI RPERSON M LLER: | t S
Sept enber 11'", 1'm sorry.

MR, EPTING Yes. Ckay.

CHAl RPERSON M LLER: Ckay. So the
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appeal is schedul ed for Septenber 11'" and one
of the issues before us is a request that we
schedul e t he vari ance case for right after the
appeal that afternoon. | don't knowif there
Is anything else you want to add to your
letters. We have read what's in your letters.

MR EPTI NG | think the letter
speaks for itself.

CHAI RPERSON M LLER: Ckay. I
think that the problem with hearing it the
sane day is that, nunmber one, we don't know
how |l ong that is going to take, but, nunber
two, the Board does not always rule on an
appeal the day that it hears it. So | think
It's inpractical for the Board to schedule it
t hat sane day.

Therefore, | think what we need to
do is |l ook for the next avail abl e opening for
t he vari ance case. And, M. My, we | ooked at
the schedule last week, the first available
openi ng for new cases was Novenmber 13'". I's

that still the situation?
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MR MOY: Well, we could -- staff
woul d suggest that the Board desire would be
the -- actually would be the third case in the
af t er noon, ot herw se, we're |ooking at
Novenber 20'" where we could take up either in
the norning or inthe p.m, afternoon session.
So | think those are the desirable choices if
It's agreeable with the parties.

CHAI RPERSON M LLER:  How are your
avail abilities for either of those dates, to
begin with?

MR H TCHCOCK: Both | ook fine
fromny standpoint.

MR CGELL: Yeah, |I'm okay wth
bot h dat es.

MR EPTING | am too.

MR, H TCHCOCK: As a footnote, we

have sone additional individuals who sought

party in opposition status. | don't believe
they are here today, but we will advise them
as well. Do we know if that would be norning
or afternoon, Madam Chair? OCh, |'msorry.
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CHAl RPERSON M LLER:  Yes?

MR, H TCHCOCK: Do we know if that
woul d be norning or afternoon?

CHAI RPERSON M LLER: Well, okay.
If we go to the 20'", | think the cal endar is
pretty free. s that correct, M. My? So
iIt's hard to assess, you know, how long this
case is going to take or anything, so if you
go to the 20'", it's probably the safer date,
because we could be first thing in the
nor ni ng. You could start off, that's your
case. Second in the norning?

MR, MOY: It would be second in
the norning or first in the afternoon at 1:00.

CHAI RPERSON M LLER: Ckay. Do you
have an opinion on that?

MR EPTI NG Yes, | have an
opi ni on, but |'m okay.

CHAI RPERSON M LLER: Do you have a
pref erence?

MR. EPTING | have no preference.

CHAI RPERSON M LLER: If there's
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not a preference, we mght put you first in
the afternoon, but if you have a preference,
speak now.

MR GELL: Well, it just occurs to
me that if we're onin the norning, we're the
first case in the norning, then we'll start
ri ght then.

CHAl RPERSON M LLER: | agree. I
had m sspoke t hough.

MR GELL: The 20'" actually --

CHAI RPERSON M LLER: | don't think
you would be the first case in the norning,
right? They would be the third case in the
nor ni ng?

MR MOY: It would be the second
case.

CHAI RPERSON M LLER:  Second case.

MR, CELL: Oh, I'msorry.

MR MOY: W already have a case
schedul ed in the norning.

MR GELL: Well, even so, | think

that mght be better in the norning, the
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second case, but | don't have a strong, strong
opi ni on on that.

CHAl RPERSON M LLER: Ckay. That's

fine.
MR, CELL: A slight preference.
CHAl RPERSON M LLER: Let's do
t hat . That's fine. Not hearing from any

ot her preferences, we can put you as second
case in the nmorning on November 20'"

MR, EPTING Thank you.

CHAl RPERSON M LLER: s there
anot her i ssue wth respect to filing of papers
Wi th respect to the notion to dism ss?

MR GELL: Madam Chair, yes. W
had fil ed sonet hing opposing their notion for
the Board to review whether or not they even
have to go to the BZA. And we had set a date,
| think, a couple of weeks ago for wus to
revise that and kind of provide a final brief
on that.

If it's possible for you to set a

date fairly close to the tine that we're going
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to have the appeal, like two or three weeks
before that, that would be preferable to us.
It would give us a little nore tine and |
don't think it will unduly prejudice the other
parties.

CHAI RPERSON M LLER: You nean
close to the tine for the variance case or do
you -- you said the appeal.

MR CELL: It could be -- it has
to be before the variance case.

CHAl RPERSON M LLER: Ri ght.

MR, CELL: And probably --

CHAI RPERSON M LLER: Ckay. I
t hought you said the appeal, but you really
mean cl oser to when -- this is going to be the
variance case we're tal king about.

MR GELL: It is. It is
opposition to the variance case.

CHAl RPERSON M LLER: Ckay. Ckay.

MR, CGELL: Do we have sone issues
on appeal? To the extent that we had issues

on t he appeal, we would file those, obviously,
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prior to the appeal.

CHAI RPERSON M LLER  Ri ght, okay.
No, | thought you m ght have m sspoke about
when you wanted to file this. But you're
tal king about filing it in COctober then or
sonething like that? Coser to the --

VR. GELL: That would  be
satisfactory.

CHAI RPERSON M LLER: Do you have
an objection to that?

MR. EPTI NG  None.

CHAI RPERSON M LLER:  What is this
docunent going to be called? It's the revi sed
opposition to the notion to dism ss or what?

MR GELL: It is. It's a joint
opposition to applicant's notion to address
the Board's jurisdiction and dismss the
application. And well, the other was a
request for postponenent, but that's already
occurred, so that woul d not be there.

CHAI RPERSON M LLER: And, M.

Epting, is this sonething that you m ght want
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to file a reply to?

MR, EPTING Yes, | would.

CHAI RPERSON M LLER:  Ckay.

MR. EPTING As | remenber when we
di scussed this in April, M. Gell nentioned
that that had put together | think quickly
their notion to postpone and to their
opposition and they wanted tine to clean it
up. And we didn't object to that, but we
would like to respond to it.

CHAI RPERSON M LLER: Do you obj ect
to this?

MR EPTING No.

CHAl RPERSON M LLER: Ch, okay.

MR EPTING W did not object to

CHAI RPERSON M LLER:  Ckay.

MR EPTI NG And we just would
like to respond to it before the variance
heari ng.

CHAlI RPERSON M LLER: Ri ght,

exactly. Okay. So we need to schedul e this,
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Ms. Bailey, intime for M. Epting to have an
opportunity to reply. Do you have any
suggestions for the schedule? The hearing is
going to be Novenber 20'", we have plenty of
time between now and Novenber, but we're
tal ki ng about giving themtinme close to the
hearing, up to Cctober, it doesn't have to be
to the last mnute before the hearing, but
sonmetime in October.

MS. BAILEY:  Cctober 29'", Madam
Chair, which is on a Mnday, and then the
applicant would have perhaps two weeks to
respond, that being, or is that sufficient
time for the response, two weeks?

MR. EPTING That's fine. That's
fine.

MS. BAI LEY: That bei ng Novenber
20'".  Is that two weeks, yes.

CHAI RPERSON M LLER  Novenber 20"
I's the hearing date.

MR EPTING That's the hearing.

M5. BAILEY: |'msorry, Novenber.
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' m | ooking at Novenber 12'" and saying the
20'".  Novenber 12'".

MR EPTING Ckay.

VB. BAI LEY: So agai n, t he
submi ssi on woul d be on Cctober 29'" and then
t he responses Novenber 12'"

CHAl RPERSON M LLER: This is
pretty wide open. Is that all right wth you
all?

MR. EPTING That's fine.

MR CGELL: Fine.

CHAI RPERSON M LLER:  All right.

MR, EPTING  Thank you.

CHAl RPERSON M LLER: I think the
only other thing that nay be hangi ng out here
I s those individuals who weren't here when we
did party status. And we gave them-- | guess
one of the options was to join wth
I ndi vidual s you are representing. | don't
know if they did. Do you have an update on
t hat ?

MR GELL: I have not spoken to
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them They haven't contacted ne. They may
join with M. Hitchcock.

MR. H TCHCOCK: Yes, | nean, also
with the appeal having been filed, that's a
new proceedi ng. Nobody has fil ed papers as to
that yet. That will cone in first.

CHAI RPERSON M LLER: We're tal king
about this case though.

MR, H TCHCOCK: Ri ght.

CHAl RPERSON M LLER:  Yes.

MR, H TCHCOCK: Yes. | don't
know. | don't have anything really to add to
what M. Gell said.

CHAl RPERSON M LLER: Ckay. All
right. So we will --

MR, H TCHCOCK: 1'll work on that.

CHAl RPERSON M LLER: I think how
we left it was we left that you all would be
served with the papers and | guess, | think,
they were being served as well or sonething?
kay. However, we left it before, we can just

continue doing the same thing. Al right.
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MR CELL: We have been serving
them as a matter of course. May | add one
nore thing? In sone of our responses and
notions, we indicated that there had been
shadow studies that had been done follow ng
t he shadow st udi es shown i n their application.

Now, we have talked to M. Epting
today about supplying them and he has
graciously agreed to go and | ook and get those
and send themto us. So we assune that that
wll conme to us in plenty of tinme for us to
eval uate them and have an expert | ook at them
and so forth in addition to which we are
hoping to get sone clarification about why
they believe that they don't need variances
for the | oading and for the courts. | believe
t hose were the two.

They have responded about why they
don't need the variance for the connection and
that may still be an issue, but at |east they
have expl ai ned where that is. So that's just

to put that on the record and |I'm sure M.
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Epting will do what he can to get us that
I nf or mati on.

CHAI RPERSON M LLER: G eat.
Anything else you want to say? kay. So
that's good that you all are tal king during
this period. Ckay. Anything else that we
need to attend to in this case?

MR, EPTING  Thank you.

CHAI RPERSON M LLER:  Ckay. Thank
you. Then we will see you in Septenber.

Now that we have concluded that
prelimnary matter, | think this would be a
good tinme for anyone who is going to be
presenting testinony today or think they m ght
be presenting testinony torise and Ms. Bail ey
will deliver the oath to you

MS. BAI LEY: Pl ease, raise your
ri ght hand.

(Whereupon, the wtnesses were
sworn.)

MS. BAI LEY: Madam Chair, are you

ready for the next case?
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CHAl RPERSON M LLER  Yes, we are.
Thank you.

V5. BAI LEY: Application No. 17632
of Estelle Goldnan on behalf of 7-El even,
Inc., pursuant to 11 DCVR 3104.1, for a
speci al exception to continue the operati on of
a retail grocery/delicatessen store wth
basenent storage, |ast approved under BZA
Order No. 17021. The application is under
subsection 2003.1. It is located in the Foggy
Bottoml R-3 District at premses 912 New
Hanpshire Avenue, N.W, Square 28, Lot 122.

CHAl RPERSON M LLER: Thank you.
Wuld the parties, please, cone forward in
this case and identify yourselves for the
record when you are ready.

MR. BROMN:  Good afternoon, Madam
Chair, Patrick Brown from G eenstein, DelLorne
and Luchs on behalf of the applicant. Wth ne
this afternoon to ny left is Nancy Wade, the
real estate manager for 7-Eleven. She has

been involved wth this property alnost
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t hroughout the 25 year history of its special
exception approval .

To nmy right is M. Sam Mot anedi
and he is the actual franchi see operator of
the 7-El even and was before the Board back in,
| guess, 2004 when you |ast heard this case.
M. Etherly and you, Ms. MIller, sat on that
case, so we're not starting from scratch

| would point out and | think the
record is conplete and no need to bel abor the
matter. This would be the sixth approval of
this project over a course of 25 plus years
for a special exception. The requested
approval is in the sanme manner as previous
approvals. Wth the only exception that we
have asked for a five year approval period,
rather than -- the | ast approval was for three
years.

You have seen the record. The ANC
has supported five years as well as the Ofice
of Planning. W have also incorporated with

the exception of the approval period, the
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exact sanme conditions which were in the
previous BZA order, which arise out of a
managenent agreenent that is still in effect
dating back to 1997.

W have taken those conditions
verbatim from the previous order. And you
will recall back in the last approval, the
Board did not want to incorporate the entire
agreenent into the Board's order, but just
sinply to harvest the appropriate conditions
and place themin the order. And so we have
mai nt ai ned t hat.

So that | think we have put
t oget her as about a neat and cl ean package as
doabl e in the zoning process and are prepared
to have sone questions from the Board. We
wll stand on the record and | think
i nportantly ask for a Bench decision and
sunmary order.

CHAl RPERSON M LLER: Ckay. Yes,
think this is pretty straightforward. If |

recall, | think there were sone problens or
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I ssues the last tinme around, but it | ooks Iike
this tinme around there's no opposition
what soever that we see in the record, so it
| ooks like the conditions are working and
everything is operating snoothly. And we
don't see any evidence of adverse inpacts.

| have a question. | don't
remenber why we did this and | don't know
whether -- it's not a big issue, but it | ooked
like in our order we set forth all these
conditions separate from the managenent
agreenent, except for the |andscaping. For
sonme reason | think Condition No. 13, yes, it
refers to the managenent agreenent. |s there
any specific reason for that?

It says "Applicant wll rmaintain
the exterior |andscaping at the property as
provided in the negotiated nmanagenent
agr eenent . "

VR. BROWN: I don't recal
specifically. There was great care taken and

| think M. Giffis was Chair then. The Board
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was extrenely careful in not incorporatingthe
whol e agreenent, because the strong view was
that there were i ssues in the agreenent, which
Is still enforceabl e between the parties, but
t hat went beyond the Board's jurisdiction and
t he appropri ateness of conditions.

So beyond that, | don't think |
can add anything nore, but certainly
| andscaping is an issue that routinely is
before the Board and incorporated in
condi ti ons.

CHAl RPERSON M LLER: What happened
with the | andscapi ng the | ast few years? Has
it inproved in the last few years? Anybody

want to answer?

MR MOTANEDI : Sur e. Sam
Mot anedi . | wasn't here during the | ast
meet i ng, but It still was under the

managenent, so | took over and | took care of
t he | andscapi ng, even the parts that the city
was required to handle, so | took it on ny

shoul der to take care of all the |andscaping
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nysel f, because | didn't want to, you know,
take any nore tine, you know, in calling the
city for small nmatters that was supposed to be
handl ed.

For exanpl e, the shrubs and bushes
t hat was across the sidewal k and stuff, | took
it on nmy shoulder to take care of all that.
| planted new trees and flowers and new
shrubberies and everything seens to be okay,
as far as the nei ghborhood is concerned.

CHAI RPERSON M LLER: Ckay. I
mean, it seens to be working, so | don't know
that we want to upset it or not, but do you
have people that, you know, want to see what
the conditions are for the 7-Eleven, for the
property? Do you have themavail abl e for them
to | ook at? Does anybody ask? | nean, has it
j ust been operating so well that that's not an
| ssue or what?

MR BROM | guess [|I'm not
foll ow ng your questi on.

CHAI RPERSON M LLER: Vel |, okay.
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What nmy question goes to is that sonetines we
like to incorporate everything, all the
conditions in the order, so that if sonebody
wants to | ook and see what conditions govern
the property, it's all in one place. They
| ook at the order and there it is. And ny
poi nt about No. 13 was then they have to go
| ook at the managenent agreenent, too.

And ny question is does anybody
even ask to | ook at these agreenents or orders
or are things going to snoothly that nobody
even asks?

MR BROMN: Well, certainly from-

and |'ve been -- other than Sam who actually
runs it and appears day-to-day, |'ve been the
point person in the approval process. And

speaki ng for attending the ANC neeting, there
were no conplaints or concerns and, in fact,
several conplinents raised about the, really,
non-i ssues and how snooth t he operations are.
So that's all | can report.

CHAl RPERSON M LLER: Any ot her
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guestions fromanyone? ay. | think you did
an excel l ent job covering this application and
the pleadings. So | don't have any questi ons,
ot her than those right now So why don't we
turn to the O fice of Planning.

MR. MORDFIN: Good afternoon. [|'m
Stephen Mordfin with the Ofice of Planning.
The subj ect applicationis in confornmance with
the provisions of section 2003 of the Zoning
Regul ations in that the continuation of the
exi sting use only as proposed, no changes are
proposed, the use will not adversely affect
t he present character or future devel opnent of
the surrounding area or result in deleterious
effects provided. It remains in confornmance
with the list of conditions approved as a part
of the |ast BZA application.

The retail grocery/delicatessen
use is first permtted by the Zoning
Regul ations in the C1 District and the
conditions of approval of the last BZA

application help to ensure that the use does
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not becone obj ectionable to the nei ghborhood.

Therefore, the Ofice of Planning
recommends that the subject application be
approved, subject to the 13 conditions |isted
Wi thin the staff report. Thank you.

CHAI RPERSON M LLER: Thank you.
Any questions? GCkay. Any questions fromthe
applicant of the Ofice of Planning? I s
anyone fromthe ANC here for this application?
| s there anybody here who wants to testify in
support or in opposition to this application?
Any ot her questions fromthe Board? M. Mann?

BOARD MEMBER MANN: Wl |, | have a
guestion that | thought perhaps we should --
that you were getting to, but maybe we shoul d
address it before we go into deliberation, if
we take that direction today. Regar di ng
Condition No. 13, would it be appropriate to
ask the applicant if they had a positionif we
were to strike as provided in this negotiated
managenent agreenent fromthat condition?

CHAl RPERSON M LLER: If you want
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to know and want another opinion on it, you
shoul d ask them Sure.

BOARD MEMBER MANN:  Then |' m goi ng
to ask the applicant if they have a position
regarding if we were to stri ke those words, so
that the condition read "Applicant wll
maintain the exterior |andscaping at the
property.”

CHAl RPERSON M LLER: Wl 1, | don't
think I would leave it at that.

BOARD MEMBER MANN: Vell, that's
why |' m aski ng.

CHAI RPERSON M LLER: Because you
can maintain it in a poor condition. You can
maintain it in a good condition.

BOARD NMEMBER MANN: Well, but |
t hi nk what you are getting to was as provi ded
in the negotiated nmanagenent agreenent is
there are -- | nean, we could -- | was trying
to --

CHAI RPERSON M LLER: Yes, | know
what you're sayi ng.
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BOARD MEMBER MANN: Ri ght.

CHAI RPERSON M LLER  |If | were to
change that, | guess, | would substitute what
it is that we were referring to in the
| andscapi ng agreenent. Let's see if | can
find it.

MR BROWMN: In the agreenent,
Madam Chair, it tal ks about --

CHAI RPERSON M LLER: Here it is.

MR BROM: -- specifically wll
ensure that the shrubs al ong the handi capped
railing are --

CHAl RPERSON M LLER: Exactly.

MR BROM: And then it goes
further down and seasonal |andscaping wll be
provided, so as to beautify the prem ses.
It's very generic.

CHAl RPERSON M LLER: It's very
what, generic?

MR. BROAN: In the agreenent. An
answer to M. Mann's question, certainly, from

our perspective, striking the reference to the
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agreenent in the condition woul d be accept abl e
to us. | can't speak for the others. But
also, it's inportant to renenber that the
agreenent dated 1997, in our view, still
remains in effect between the parties as a
second | ayer of conditions, so that you' ve got
the Board conditions which are enforceable
t hrough the Board procedure and through the
Zoning Ofice as well as what anounts to a
private agreenent between the parties that
certainin 7-Eleven's viewis still operative
and an obligation of theirs.

So | think you could strike the
reference to the agreenent fromthe conditions
and still be assured that the agreenent itself
remai ns effective. So |l don't think you would
| ose anyt hi ng.

CHAl RPERSON M LLER: | guess |I'm
not sure if this is what you're getting at,
M. Mann, but at |east where | was going was
we would substitute |anguage that we would

have just been referring to and that woul d be
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that "The applicant wll ensure that the
shrubs al ong the handi capped railing are of a
hei ght that covers the railing conpl etely when
see fromthe sidewal k and that perennial and
seasonal |andscaping be provided so as to
beautify the prem ses."”

BOARD MEMBER MANN:  Well, | think
that would be fine or we could just say
sonet hing generic |like the |andscaping shall
be maintained in a healthy growi ng condition
or whatever. | just wanted to make sure that
whil e they still had an opportunity to express
whether or not there was a reference to a
managenent agreenent, that we shoul d get that
fromthem And | think they just expressed
t hat .

CHAI RPERSON M LLER: But what's to
-- let nme ask the applicant. It's possible
t hat this managenent agreenent coul d end next
year or sonething. |Is there a tern?

MR, BROWN: It doesn't appear to

have a termlimt on it. | nmean, it was in
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the context in an earlier approval.

CHAI RPERSON M LLER:  Um hum

MR. BROVWN: But 7-Eleven is
certainly considered it still operative and
operates under It and has nade that

representation both to the comunity, as well
as to this Board. | think incorporating the
| anguage, you know, the specific | anguage from
the managenent agreenent into the order,
rather than a reference to it, is fine.

And | think wth the caveat being,
and | think we can work this out, that the
standard should be, you know, using the
| anguage as a mninmum not in any way to
precl ude 7-El even or the franchi see fromgoi ng
beyond that. So that would be ny only
concern.

CHAI RPERSON M LLER: So we could
say will ensure it at mininmumthat, correct?
s there another reference to | andscapi ng or
Is that it that we're looking at? So | woul d

hate to just cite one part if we were to do
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that and m ss sonet hi ng el se.

MR, BROAN: Well, up above in that
sane paragraph, you have generic |anguage
about payi ng speci al regard to nmai ntainingthe
exteri or appearance of the prem ses consi st ent
wth the characteristics as a contributing
residential townhouse in the Foggy Bottom
Historic District.

CHAI RPERSON M LLER: Ckay. Yes,
M. Etherly is saying it |looks |like we my
have included that last tinme around in
Condi tion No. 10.

MR,  BROWN: Yes. So ot herw se,
really all the other conditions have been
lifted --

CHAl RPERSON M LLER:  Yes.

MR BROMWN: -- fromthe order very
speci fically.

CHAl RPERSON M LLER: They have.
Yes, okay. Okay. Anything else? Any other
coments? C osing remarks?

VR. BROMN: Just a Bench deci sion
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and sunmary or der woul d be greatly
appreci at ed.

CHAl RPERSON M LLER: Do you want
to address the five year termversus the three
year termagain? That's the change, correct?

MR. BROMN: Yes. If you | ook at
the history of this case, the length of the
approval s have been up and down once as high
as six years and then several at three years.
It has been across the board. | think based
on the ANC s comments as well as the O fice of
Pl anni ng, and the quiet and satisfied nature
of the operationinthe |ast three years, that
7- El even has proven that they are worthy of a
| onger period of tine.

And | think that can be done,
certainly, wthout opposition and w thout any
substantial risk to the community or any of
the other participants. And | think it's
warranted. Every three years is burdensone to
7- El even and you stri ke a bal ance between the

burden and the obligations and |I think five
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years cones at a good bal ance bet ween t he two.

CHAI RPERSON M LLER:  Ckay. Thank
you. GCkay. | think that we can deli berate on
this application at this tine. And | think we
m ght as well do this under a notion. And |
woul d nove to approve Application No. 17632 of
Estell e Gol dnman on behal f of 7-El even, Inc.,
pursuant to 11 DCVMR section 3104.1, for a
speci al exception to continue the operati on of
a retail grocery/delicatessen store wth
basenent storage under subsection 2003.1 at
prem ses 912 New Hanpshire Avenue, N W

BOARD NMEMBER ETHERLY: Second,
Madam Chai r.

CHAI RPERSON M LLER: Ckay. I
think that we can do this one fairly rapidly.
M. Etherly and | did look at this sane
application in 2004 when it had nore issues
and it seens like all the conditions that were
put upon it seemto be working and there seem
to be no evidence of any adverse inpacts from

this operation. And, in fact, it has got
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favorabl e support fromthe ANC and O fice of
Pl anni ng and who el se?

In any event, | also think it
would be a good idea to substitute the
| anguage when we get to the conditions. GCkay.
| would recommend that we adopt the sane
conditions, except with a five year term and
that we substitute the |anguage from the
managenent agreenent specifically addressing
| andscapi ng into our next order, so that all
the conditions are clearly set forth in one
order. And the substance woul d be the sane.

And because they have done so
well, | don't see any need for themto have to
cone back in three years. Qhers?

BOARD MEMBER ETHERLY: No
obj ection, Madam Chair.

CHAI RPERSON M LLER: Ckay. Al
right. Then we have a notion on the table to
approve the special application of 17632 with
the conditions as articul at ed.

Al those in favor say aye.
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ALL: Aye.

CHAl RPERSON M LLER: Al'l  those
opposed? Those abstaining? Wuld you call
the vote, please?

M5. BAILEY: Madam Chair, the vote
Is recorded as 4-0-1 to approve the
application. Ms. MIler nade the notion, M.
Et herly seconded, M. Mann, M. Loud is in
agreenent, are in agreenent, and there is no
Zoni ng Conm ssi on Menber present at this tine.

CHAl RPERSON M LLER  Okay. And |
woul d al so suggest that we wai ve our rul es and
regul ations for a full order in this case and
I ssue a summary order, as there is no party in
opposi tion. And | believe that's the
consensus of the Board. GCkay. Thank you.

MR. BROWN: Thank you very nuch.

CHAI RPERSON M LLER:  Thank you.

V5. BAILEY: Al righty.

CHAI RPERSON M LLER: Ms. Bail ey,
woul d you like to call the next case, please?

MS. BAI LEY: Madam Chair, the | ast
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case today is the Application of Qur Lady of
Victory Church, the nunber is 17625, and it's
pursuant to 11 DCVR 3104.1, for a specia

exception to allow the placenent of a
tenporary classroom nodular trailer on an
exi sting private school canpus under section
206. The property is located in the R 1-B
District at 4755 Witehaven Parkway, N W,
Square 1374, Lot 4.

CHAI RPERSON M LLER: Thank you.
Woul d you i ntroduce yoursel ves for the record,
pl ease?

MR TUMMONDS: Absol utely. Good
afternoon. | am Paul Tumonds with Pillsbury
Wnthrop Shaw Pittman. Also wth ne here this
afternoon is Kate Myers of Pillsbury Wnthrop
Shaw Pittman as well as Sheila Martinez, the
princi pal of Qur Lady of Victory School. W
have a very sinple and straightforward case
here, |I'm very happy to say and we would
respectfully request to rest on the record.

Qur pre-statenent really goes through what we
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are proposing to do.

As Ms. Bailey nentioned, this is
nmerely for the placenent of a tenporary
cl assroom nodular trailer on the site. The
school has been in operation for over 50
years. W are well within our student cap
from the 1953 order of 260 students. Thi s
proposal wll not increase the nunber of
faculty, staff or students on-site.

W would note three things. We

are requesting the --

CHAI RPERSON M LLER: Wi t a

second.

MR TUMMONDS: Sorry.

CHAl RPERSON M LLER: " m sorry.
|"ve just been rem nded we do have a request
for party status, so we usually do that first.
| don't see anyone here who would be
requesting it, but let nme note for the record
we do have one. Were you aware that there was
a request for party status?

MR TUMMONDS: Yes, and perhaps
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"1l have -- Ms. Martinez can tal k about that.

CHAI RPERSON M LLER: COkay. Let ne
just -- that is fromM. Gady Mans?

M5. MARTINEZ: M. and Ms. Means.

CHAl RPERSON M LLER: 2000 48'"
Street, NNW So Ms. Means i s not here today.
Ckay. | just wanted to recognize | see that
Ms. Gates is here fromthe ANC. Ckay. And
we'll call you later. Gkay. GCkay. Go ahead.

MR, TUMMONDS: We are requesting
to have this trailer placed on-site for a
period of five years, although we hope that
the work can be done nuch quicker than that.
| would note that the ANC s conditions of
support included including the faculty, or I
should call it, the staff of the church in the
cap of 35, we would not agree to that
condi ti on.

The church use is a mtter-of-
right use. It is not properly, 1 think,
I ncl uded i n the speci al exception approval. So

we would agree to a faculty/staff cap of the
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school use of 35. And then finally, we would
request a Bench decision this afternoon to
approve this application, as we have been tol d
by the manufacturer of the trailer that we
need to place our order now in order to have
It ready when classes resune in the fall

And wth that, M. Mrtinez is
here to answer any questions that you nay
have.

CHAI RPERSON M LLER:  Ckay. First
of all, I should just step back for one second
and say to ny Board that | think we ought to
deny the request for party status as the
person isn't here and we don't have any
I ndi cati on how they woul d participate. Ckay.
Just to tidy that up. Ckay.

Al right. | just have a couple
of questions, M. Tumonds. How do you see
that it's appropriate for you to be here under
206? |Is that what you are here under?

MR, TUMMONDS: Yes, it is. 206 is

the private school approval. Realistically,
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| canme to this sonewhat late in the gane, in
that the manufacturer of the trailer had tried
to go through the Zoning process to obtain a
permt. The Zoning Adm nistrator in Decenber
of 2006 sent themto the BZA

There i s sone precedent for having
these tenporary classroom admnistrative
trailers being reviewed by the BZA. | wote
down a case for Miray a few years ago where we
had to do a simlar thing. So it is because
these are sem -pernmanent, they are deened to
be buildings or structures used as a private
school in an R 1 Zone. So that is the
I nterpretation of the Zoning Adm nistrator as
to why you need section 206 relief for even
this tenporary use.

CHAI RPERSON M LLER:  Ckay. Thank
you. | renmenber Mray, but | think that may
al so have involved taking up sone parking
spaces that they were required to provide.

MR, TUMMONDS: That's correct as

wel | .
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CHAI RPERSON M LLER  It's not the
case here. It's not that -- the school is not
doing sonething it is required to do because
of the trailer.

MR TUVMONDS: Correct. | nean,
too, the permt to place this trailer was
deni ed by the Zoning Adm nistrator referring
them here for special exception approval.

CHAIl RPERSON M LLER: And the
conditions that you were talking about,
faculty cap, it's not related to the trailer
t hough, per se? It's just that it doesn't
exist in the order?

MR TUMMONDS: Correct.

CHAI RPERSON M LLER: Ckay. And
what is the other conditions that --

MR TUMMONDS: Ri ght now, the
condi tions that the ANC proposed woul d be five
years for placenent of this trailer. W agree
with that. The second condition would be to
mai ntai n the student cap in the original order

from 1953 of 260 students. W agree to that.
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They have the condition about capping faculty
and staff of both the enpl oyees of the church
and the school at 35.

We woul d not agree to that for the
reason we cited, is that the church is not
under the auspices of the special exception
approval . And finally, the last condition
fromthe ANC was that the school wll serve
children in nursery through grade 8. And, in
fact, we serve -- we have pre-K through grade
8. So we don't have a problem with that
condition as well.

CHAl RPERSON M LLER: Does t hat
change what's in the previous order with the
students that you are serving?

VR. TUMVIONDS: |"ve |earned
through this process a little bit about the

state of elenentary education in 1953 when

there was -- kindergarten wasn't a part of
t hat . 4 year-old education wasn't part of
t hat . And perhaps M. Mrtinez could

enl i ghten us sone nore on that.
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M5.  MARTI NEZ: Good afternoon.
Back in the original order that was set with
Ar chbi shop O Boyl e, the ti m ngs of the day and
al so the grades, obviously, since then, back
in the 1950s, now, we're required to have
ki ndergarten. And now, the requirenents for
t he nunber of hours and days of the year that
students are required to be in school by our
Archdi ocese, we operate under the auspices of
the Archdi ocese of Washi ngton, have changed
from what was originally in here, which was
9:00 to 3:00 p. m

W now operate 8:00 to 3:00, is
the main hours of the school. And as M.
Tummonds was  sayi ng, we now have a
ki ndergarten and a pre-K, 3/4 year-old,
program Oiginally, the school was a 1
through 4 and then it becane a 1 through 8.
You know, it kind of devel oped.

CHAl RPERSON M LLER: Ckay. So
those conditions would actually bring the

order into conformty wth reality?
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MS. MARTI NEZ:  Yes.

MR, TUVWMONDS: That's correct.

CHAl RPERSON M LLER  So you woul d
be in favor of that. Ckay. Questions? Any
questi ons?

BOARD MEMBER MANN: It's perhaps a
guestion nore for the Chair and other Board
Menbers than for the applicant, although the
applicant is free to answer this. If we
condition this tenporary trailer wth these
sorts of conditions, what happens when the
tenporary trailer goes away? Then what
happens to all those conditions?

MR, TUMMONDS: | would say that
because we are seeking speci al exception 206,
ostensibly for the trailer, but we woul d agree
to condition the use of the property, you
know. I think one of the concerns through
dealing with the ANC as well was that this is
an order from50 years ago. |It's not often
that we have, as you well know, private

school s operating inthe District under orders
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that are 50 years ol d.

Qobviously, the orders we do now
have a Ilot nore conditions, a lot nore
specificity, so | think the ANC would like to
add a level of specificity. The conditions
that we nentioned, we agree it probably nakes
nore sense for everyone involved to have sone
specificity, so that we all are on the, for
| ack of a better term sane page in noving
f orwar d.

M5. MONROE: |'mjust sitting here
listening to this and thinking about the Lab
School . There were questions about sone
condi tions ending and sone not ending at the
same tinme and how confusing it was. And |I'm
just -- the other question | have is, you
know, conditions have to go, as you know, to
mtigate sonething. W haven't seen any
adverse i npacts. | nean, there's nothing here
sayi ng that your cap or anything is having any
effect.

" mnot sure we have any authority
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under this record to put any further
conditions on the special exception use as a
whol e. Not the use of the trailer itself,
because that's what we're dealing with. And
| would be wary of it. | know you are saying
It's okay and if you agree to it, you know, we
can condition it. But that order would have
to be very clear that these conditions go to
t he school, but there's no much in the record
to base themon. | don't know how you woul d
base the condition on it, there's nothing in
t here.

MR, TUMMONDS: And then if you
felt that no conditions were necessary, we
woul d be fine with that, too.

CHAI RPERSON M LLER: | think this
Is tricky. | think we can air this a little
bit, because | think M. Mnn makes a good
poi nt . Onh the one hand, this 1is an
application to allow the placenent of a
trailer, that's what it's called. And so it

doesn't really have anything to do with the
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nunber of students on the canpus.

On the other hand, we have a
situation that |ooks |ike you may be out of
conpliance with the 1953 order and how can we
get you into conpliance in a sinple way? |'m
just not sure that this is the way.

BOARD MEMBER ETHERLY: Well, if |
may, Madam Chair, just as a followup both to
your question and to the Ofice of Attorney
General, would it be OAG s position that it
woul d be difficult for us to reach the overal
operation of the school, one, because the
record, of course, would not have been
devel oped on any of those questions through
this particular vehicle today, so to speak?

MS.  MONROCE: That is ny take on
It. Now, that's how | feel, because | just
worry about it. Wuat | mght recommend, if |
may, is if there's sone way to nodify this
order, you could -- you know, | realize it's
not six nonths and all these other things, but

wai ve the six nonths and see if we can just

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

nodify the old order to bring it up to date.

Because to condi tion IS a
di fferent situation than changing the
underlying | anguage order. You've got to be
conditioning sonething for a reason. And |
don't see any evidence in this record to
condition these other things, even though the
ANC m ght want them and you mght agree to
them W have to do what's in the record. |
don't see anything here.

As opposed to, as you said, Madam
Chai r, changing the | anguage of the order to
make it kindergarten or pre-K through 8 as
opposed to 1% through 8, that's just kind of
a | anguage change. That mght be a
nodi fication issue, clarification, kind of a
di fferent issue.

MR, TUWONDS: Right, right.

M5. MONROE: That you mght try.

MR. TUMMONDS: Yes, and | think we
woul d gl adly make a notion to, you know, anend

our requested relief. | think we don't have
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a notice issue, because it's still all under
section 206 for private school operations in
an R-1 Zone. W could nmake a notion to anend
the conditions in BZA Appeal No. 3586 to
refl ect our proposed conditions of approva
that we put in the record of this case, such
t hat we woul d agree to mai ntai ni ng the student
cap of 260 students, to establish a staff cap
of 35 for the faculty and staff and to all ow
pre-K through 8'" grade consistent with the
I nformation in the record of this case.

| would note that, you know, the
areas of relief, the standards are the sane.
There isn't a different standard for anendi ng
whet her we have a staff cap or for having the
tenporary trailer. The 206 standards are all
the sane, so | think that by showing there is
the history of use of this site, the ANC s
support for this site recognized that the
ongoi ng operations of this school do not cause
adverse inpacts on adjacent property owners.

There are not adverse inpacts due
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to traffic or other situations. But if you
feel unconfortable that there is not enough
information in the record about the staff cap,
t hen, you know, we would agree that that was
not a necessary condition and we would not
I ncl ude that in our application today.

CHAl RPERSON M LLER: Any ot her
guestions or coments right now? | nean, |
think we wll hear fromOfice of Pl anni ng and
we'll hear fromthe ANC and get back to this,
but do you have anything further on this?

MR, TUWONDS: Not hing further.

CHAl RPERSON M LLER:  Ckay.

BOARD MEMBER NMANN: Madam Chair?
So does that mean that the original
applicationthat we're considering today 17625
wll nmean that it's sinply for the trailer and
nothing else or is there a condition along
wth the other conditions anending the
previ ous order that says that there can be a
trailer not to exceed a termof five years?

How is the trailer dealt with then? 1|s that
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still a separate application?

CHAI RPERSON M LLER:  Ckay.

MR, TUMMONDS: | guess ny answer
would be with our -- the, | guess, anended
relief that | would put on the record, 1"l

just briefly go that we could add -- you know,
that there would be one condition that says
the tenporary trailer as requested in BZA
Application No. 17625 shall be permtted on
the site for a period of five years from
t oday' s date.

Then t he ot her conditi ons pursuant
to the anmended application presented at the
Public Hearing by the applicant, the foll ow ng
conditions would apply to Qur Lady of Victory
School 's use of the property. | don't want to
make it nore conplicated than it need be,
because | think, at the end of the day,
everyone i s recogni zing that this school, the
operation does not cause adverse inpacts on
t he nei ghborhood, as it has been operated as

it exists.
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M5. MONROCE: | just want to say
one last thing. You do not have to condition
this. You realize that? | nean, everybody
wants to condition, but | just want to point
out that's kind of crazy, because we don't
have a reg for -- you know, it's nodification
of plans. It's not conditioning. And it has
to come within six nonths, though we can wai ve
t he six nonths.

So I'm not sure how we woul d get
to this, wunless we decided today on the
trailer alone, put no conditions on and you
guys cane back in six nonths and said oh, we
want to condition our use. | nean, that's --
| realize that. But that's what is happening
now is you are asking us to condition when
there is no conditions in the original order.
And | don't see that we can just willy-nilly
| npose them because we decided they should
have a faculty cap of 35.

W don't have any reason to do

t hat, even t hough everybody m ght agreetoit.
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| think it would be lacking of fundanenta

basi s substantial of evidence just to --

BOARD MEMBER ETHERLY: Well, if |
may, | nean, isn't that what the intern is
here for to wite, correct? Heis -- |I'mjust
kidding. |'mjust kidding. That's neant to

be tongue and cheek.

M5. MONROE: M. Etherly --

BOARD MEMBER ETHERLY: He is
wel come to. But in all seriousness, so would
It be your gquidance or your suggestion that
perhaps we just focus on the trailer for the
pur poses of getting themin, getting themout,
nmovi ng forward and then the applicant however
It chooses to at sone | ater date can consi der
its options interns of the overall operation?

M5. MONROE: | woul d say that that
Is the cleanest way to do this. Because
| egal |y, that's what the application is for,
the use of thetrailer. You're not requesting
any other relief. You know, and even if

everybody wants to condition it, that's nice,
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but there's no condition -- there's nothingin
the order. That would be the best way to do
it, but I'"mnot nmaking that decision, | nean.

CHAI RPERSON M LLER: Ri ght, ri ght.
And we haven't heard fromthe ANC yet and we
haven't heard from Ofice of Planning yet.
But | guess to sort of respond to your
question though, M. Mnn, | nean, the way I
see it is we have an application which goes
for special exception regarding the pl acenent
of trailers before us. That's what we do have
bef ore us.

And then it sounded Ilike M.
Tumonds was creatively trying to anend this
somehow. But we haven't accepted any
amendnents yet. And | know that the Zoning
Comm ssion is going to be looking at the
revanpi ng of the regulations and we may need
to have a regulation that allows schools to
updat e. You know, their order is in 1950s
and, you know, it my not be totally

reflective of their situation. But there nay
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be no adverse inpacts just as well.

So it may not be able to be cured
inthis application, but we will hear fromall
t he others. Ckay. M. Etherly, you have
sonet hi ng el se?

BOARD MEMBER ETHERLY: No, not hi ng
for nmne.

CHAlI RPERSON M LLER: kay.
Anyt hing el se, M. Tumonds, before we go to
O fice of Planning?

MR, TUVWONDS: Not hi ng el se.

CHAl RPERSON M LLER: Ckay. Good
afternoon, M. Mbore.

MR. MOCORE: (Good afternoon, Madam
Chair and Menbers of the Board. "' m John
Moore with the Ofice of Planning. Ofice of
Planning will stand on the record in support
of the application as neeting the requirenents
under 206. Wen |I first got the application,
| called M. Tummonds and | asked hi mwhy are
you here. | couldn't understand why they were

her e.
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Let's face it, there nust be at

| east 30 schools in the D strict, public

schools wth trailers on the property. In
this case, | would ask the |egal counsel to
consider if there wll be any change, | do

take M. Mann's question, maybe the sol ution
shoul d be that the placenent of the trailer on
the property cannot exceed any of the caps
that's already agreed upon, cannot exceed the
260, cannot exceed parki ng, cannot exceed what
the staff requirenents are, could be a
potential solution. |If accepted, they should
be here in the first place.

CHAl RPERSON M LLER: So you' re not
convinced that this really falls under 206.
s that correct?

MR MOORE: "' m not convinced it
falls wunder anything other than put the
trailer there and don't exceed your cap.

CHAl RPERSON M LLER: Dd vyou
finish? Are you ready for questions?

MR MOORE: |'"'m ready for the
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questi ons.

CHAI RPERSON M LLER: Ch, okay.
Dd you happen to see the party status
application?

MR MOORE: No, | didn't.

CHAI RPERSON M LLER:  You didn't?

MR MOCORE: No.

CHAI RPERSON M LLER:  Ckay. And |
bring it wup, because a neighbor raises
concerns about the aesthetics of it.

MR. MOORE: The aesthetics of the?

CHAI RPERSON M LLER: | can read it
to you. She says her hone is across the
street fromthe U Street entrance to the Lady
of Victory parking. ay. She is concerned
that it's going to be an eyesore. And do you
have a comment on that, at |east?

MR MOORE: My view of, ny
personal view of visiting the site, and from
the photographs | |ooked at, there are
surroundi ng residential properties, but they

are nostly buffered fromthis site, fromthe
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| ocation of the trailer by either trees on the
east, | think, and south side and, of course,
the buildings. There are two buildings, the
directory and the school building itself off
of the property from | believe, MacArthur
Boul evard. She lives in U?

CHAl RPERSON M LLER:  She says she
Is across the street from the U Street
ent rance.

MR MOORE: (bviously, her vision
IS greater than mne. | didn't see where it
woul d be vi si bl e.

CHAI RPERSON M LLER: I think the
applicant is going to address this as well.

MR TUMMONDS: And if --

CHAI RPERSON M LLER: Al right.
You want to address it now?

M5. MARTI NEZ: Fat her Jordan and |
met wwth M. and Ms. Means and they |ive on
U Street. You can see fromthe map here that
the U Street is quite a distance away from

where the existing buildings are. And | think
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their concern was that we were going to place
the trailer on the parking lot, on that side
of the building, which would be then maybe
visible to their property.

In fact, the plan for t he

tenporary nodular is to put it between our own

exi sting buildings, which will nean that it
will not be visible to any of our neighbors.
There is a retaining wall, a high retaining

wal | and a set of trees and our own buil di ngs
around. So once we shared that with them
they were totally happy and fine and had no
ot her probl ens.

CHAI RPERSON M LLER:  She al so was
concerned it mght be atraffic hazard, but if
she was thinking it was in a different place,
that woul d affect her analysis anyway. But
are you concerned of any traffic hazards that
this woul d cause?

MR. MOORE: No, there's not going
to be any increase in traffic onto the

property. It wll be the sanme nunber.
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CHAI RPERSON M LLER R ght. [It's
going to be blocking sonething that m ght
cause that traffic hazard?

MR, MOORE: | don't see that at
all.

CHAI RPERSON M LLER: Ckay. Are
you aware of any problens with the school ?

MR MOORE: No, except getting ny
gr anddaughter in.

CHAI RPERSON M LLER  Okay.  Any
ot her questions? M. Tummonds, do you have
any questions for the Ofice of Planning?

MR, TUMMONDS: No questi ons.

CHAl RPERSON M LLER: Do you have a
copy of their report?

MR. TUVMONDS: Yes, | do.

CHAl RPERSON M LLER: Ckay. Yes,
okay. Ms. Gates, would you like to cone
forward on behal f of the ANC?

M5. GATES: Good afternoon, Madam
Chair. I'mA m Gates here to represent ANC

3D.
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CHAl RPERSON M LLER: Ms. Gates,
thank you. No. | want to stop you there just
before you --

M5. GATES: | have no testinony.

CHAI RPERSON M LLER:  COh, | wanted
to say before you went into your testinony
t hat you have a chance to ask either M. Moore
or M. Tummonds any questi ons. Do you have
any questions for then?

MS. GATES: | have no questions,
other than | would like to address the Means
as well. | grewup in a house two doors from
t he Means, which their house didn't exist when
| was there. | was married at Qur Lady of
Vi ctory. My children were baptized at OQur
Lady of Victory and ny son graduated fromthe
school .

| now live within three bl ocks of
t he school. It is exenplary. It is one of
the schools that we never bring up when we
tal k about problens. | do want to address

one, because Ms. Monroe has rai sed the issue
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of whether or not we can condition this
application.

Because it cane in under section
206 of the Zoning Code, the ANC felt it was
time to bring the existing order into the 21°
Century and just to sort of set clear the
conditions that we felt nmade this acceptabl e.
And so the five year use of the trailer was
one. W sinply picked up the nunber of
students from the earlier application and
after discussion wth the school, felt that 35
cap on teachers was sufficient.

| do believe that sone of the
staff at the church teach at the school, which
was why we i ncl uded both of them However, if
this cannot be conditioned under this order,
| woul d suggest that perhaps a nodification
m ght be appropriate, just so we are up to
date on where this school stands.

We had no notion that the earlier
BZA Order even existed. |I'msureit was filed

I n the basenent sone pl ace.
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CHAI RPERSON M LLER: Ckay.
Anyt hi ng el se?

M5. GATES: | think that's it.

CHAI RPERSON M LLER: How did you
conme to the five years as an appropriate term
for this trailer?

M5. GATES: Well, we talked to the
school and asked what they felt was an
appropriate length of tine, what would give
them the necessary tine to get their
renovati on done. They said five years. I
also want to sort of comment on M. Mbore's
commrent .

W had difficulty putting the
trailer in the Zoning Regulations. W know
that the Lab School has had a series of
trailers and they have never cone, so this
seens a little over the top alnmost. And it's
a great -- | mght add on behalf of the
church, this is an expense they didn't need.

CHAI RPERSON M LLER: Yes, | have

to say, | nmean, as you heard us say earlier,
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we had sone questions whether this requires a
special exception as well under 206. I
bel i eve the experience | have had is when the
trailers have taken up parking spaces that
were required or sonmething |ike that and,
therefore, it did affect an existing order.
And this does not really affect an existing
order.

But anyway, | guess the ZA sent
themhere. So our regul ations are not perfect
and that's why they are being reexam ned.
Anyt hi ng el se?

BOARD MEMBER ETHERLY: Thank you,
Ms. Gates, for your testinony. As always spot
on the mark. | think to put it bluntly, it's
almost as if we're using a hammer really to
deal with what is, at nost, a fly. |Is there
anything with respect to the trailer, and I'm
beginning to try to work towards what we do at
the end of our tine today, and | still haven't
sorted it out, but | tend to agree wth what

the Chair just said, in that we don't want to
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have the applicant caught between the ZA
sayi ng you need to do sonet hing and us sayi ng
well, it just seens kind of nonsensical that
you're here just for a trailer.

So kind of anticipating hopefully
aresolution towards the end of this, is there
anything with respect to the placenent of the
trailer or a tenporary trailer in general on
t he subj ect property that rai ses any concerns
or that would, in your opinion or by virtue of
t he di scussion at the ANC, raise any concerns
or potentially present any issues?

| think I'm hearing that there
woul dn't be any, especially given where the
trailer would be placed. That seened to be
the only thing that even vaguely got close to
a concern being expressed. W don't want the
trailer placed in such a |ocation as it would
be visible to perhaps surroundi ng residences.

MS. GATES: | don't think there
are any concerns. | assune that this has been

cleared with the fire marshal, etcetera, and
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It has passed all those tests.

BOARD MEMBER ETHERLY: Ckay.

MS. GATES: So it is well-
buf fered, secl uded. It shouldn't be a
pr obl em

BOARD MEMBER ETHERLY: And with
respect to traffic and other issues, the
orientation of the trailer where it 1is
suggested at present, wouldn't, in your
opinion or the ANC s opinion or experience,
create any traffic issues?

MS. GATES: No.

BOARD MEMBER ETHERLY: O any
ot herwi se objectionable conditions in that
regard?

MS. GATES:. No.

BOARD MEMBER ETHERLY: Ckay.
Thank you, Ms. Gates. Thank you, Madam Chair.

CHAl RPERSON M LLER: | have a
guestion, M. Gates. Wth respect to the
proposed Condition No. 2 through 4, "That the

school wll serve the children in nursery
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t hrough grade 8, that the cap is set at 260
for the students and the faculty cap i s set at
35 for the school," are those nunbers proposed
as areflection of reality of what's there or
are they proposed -- well, let nme just |eave
it at that. Let ne start with that. Wuld
that be accurate to say that?

M5. GATES: Currently, the school
has grades -- we put nursery, is that correct?

MS. MARTI NEZ: W call it pre-K
It's a 3 and 4 vyear-old program pre-
ki ndergarten through 8'" grade.

CHAl RPERSON M LLER: Ri ght. You
expl ai ned that before. | understand that's
what you have.

M5. GATES: So --

CHAl RPERSON M LLER: But I m
wondering if the ANC has proposed it because
they want to refl ect what's there or because--

MS. GATES. Yes, yes.

CHAI RPERSON M LLER:  Ckay.

MS. GATES: The student cap was

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

227

drawn in fromthe previous BZA Order. | don't
bel i eve they are near 260 students, at this
tinme, but we carried forward the cap that was
I n the previous order, the old order. And the
35 gave them sone | eeway should they wish to
hire a few nore teachers. That is not what
currently exists.

CHAl RPERSON M LLER: M. Tummonds,
could you just remnd ne are -- sone of these
conditions are different fromwhat's in the
order and that would be the nursery through
grade 8, correct? And that there is no
faculty cap in the other order. I s that
correct?

MR TUMMONDS: Correct. And |
thi nk what's al so -- when you | ook at the 1953
order, unlike what we have today, they didn't
spell out conditions. It referred to sone --
| nmean, there has been question whether there
were conditions in the '53 order, because it
Is alnost like a findings of fact, like we

woul d have today.
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So there aren't conditions. Use
of this school is approved with the foll ow ng
condi tions. You know, fortunately or
unfortunately, that's not howthey drafted the
orders in 1953. So | would say that this is
Exhibit C of our June 5'" statement is the
1953 order. And, you know, it's alnost as if
it's finding of fact nunber two. "The
proposed school will be for el enentary grades
from the 1% through 8", will acconmpdate a
maxi mum nunber of 260 children. The hours of
operation will be 9:00 to 3:00 p.m"

You know, is that a condition or
Is that a finding of fact? It's probably nore
aligned wwth a finding of fact. So, you know,
thisis -- | think as Ms. Gates said, the ANC
wanted to bring approval of Qur Lady of
Victory's use of the property to the 21°
Century to bring it nore in line with how we
see our orders today.

So there aren't any questions when

you go down, you look at the Certificate of
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Cccupancy, it says per BZA Application No.
bl ank, this many students, this many faculty
cap. That was our goal today.

CHAl RPERSON M LLER: Al right.
Well, okay. Let nme ask you this then. If we
| ook at that as descriptive and not as a
condition that would be changed, and we are
about to wite, |I'mjust thinking out |oud, a
new order under 206 related to the school and
we just want to be descriptive as opposed to
| nposing any conditions, and we want that
descriptionto just reflect what the school is
now, we woul d be changi ng the students that it
IS serving. W would now describe it as
serving students pre-K through grade 8.

MR, TUMMONDS: That's correct.
Though hours of operation would be 8:00 a. m
to 3:00 p.m

CHAl RPERSON M LLER: Ckay. So
that would be 8:00 a.m to 3:00 p.m, okay.
Does it still accommobdate a maxi num of 260

chil dren?
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MR. TUMMONDS: | think as we have
noted in our statenent, you know, we have,
approxi mately 185 students right now. W
would like to maintain the flexibility of
havi ng 260 students.

CHAlI RPERSON M LLER: That's
al ready in the previous one, too.

MR. TUWONDS: Right.

CHAI RPERSON M LLER:  That's still
accurate, at |east.

MR, TUMMONDS: Yes, we are well
bel ow t hat .

CHAI RPERSON M LLER  The previ ous
order. Ckay. And then the previous order
just doesn't nention faculty.

MR. TUWONDS: Right.

CHAl RPERSON M LLER: And the
reality of the faculty of the school is what?

MS. MARTI NEZ: Just under 30 ri ght
now.

CHAI RPERSON M LLER:  You have 30,

but you --
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MS. MARTI NEZ:  29.

MR. TUWWONDS: At any one tine.

CHAl RPERSON M LLER: -- want to
have room for up to 35?

M5S. MARTI NEZ: Yes, please.

MR, TUVWWONDS: And | think what we
di scussed is well, there are, approximtely,
| think we decided, 28 people who are staff
menbers, however, they are not there | i ke nost
schools at any one tine. There is --

M5. MARTI NEZ: 18 usually.

MR TUMMONDS: Yes, 16 to 18
faculty/staff on canpus at any one tine. I
know t hat these are issues we see in other --

CHAl RPERSON M LLER  What did you
say? |'msorry. How many?

V5. MARTI NEZ: The school is --
you know, it's a small school, so there's only
one class per grade, so the art teacher only
wor ks a day and a half a week.

CHAl RPERSON M LLER: Ri ght.

V. MARTI NEZ: The conputer
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teacher works three days. The nusic teacher
wor ks two days. So although overall there are
28 people who are enployed on the records,
there are only about 18 there on any one day,
because teachers work different days,
di fferent hours.

CHAI RPERSON M LLER:  Ckay.

M5. MARTINEZ: So it's --

CHAI RPERSON M LLER: Yes, | know.

M5. MARTI NEZ:  You know.

CHAl RPERSON M LLER: Ms. Gates,
when the ANC was tal king about the faculty,
did they tal k about any adverse inpacts from
faculty parking in the neighborhood or any
reason why they wanted a cap on the faculty?

M5. GATES: No. As | said
earlier, there have been no adverse inpacts
from Qur Lady of Victory. However, if they
were to increase their nunber of students to
260, presumably, they would increase their

faculty fromthe current nunber. So we felt
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It appropriate to maybe set a limt in the
| ong-term

Fat her Jordan and Ms. Martinez
m ght not be there 10 years from now and it
could be a very different operation. | want
toraise wth the Board the fact that if there
are no conditions, | suppose | want to ask the
Board if there are no conditions, is this
order enforceabl e?

BOARD MEMBER ETHERLY: If | may,
Madam Chair. Not to answer that question, |
think it perhaps highlights the awkwar dness of
where we are procedurally. And | would just
say fromjust one Board Menber's standpoint,
| think we all probably are sensing it, it's
nore of just a procedural buckaboo here as
opposed to t he substance of what we're tal ki ng
about, because it's just a trailer, which is
fairly straightforward.

| had a little bit of back and
forth wwth the Ofice of Attorney General on

kind of the ultimate question of how do we
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resolve this once we get to the end? And
again, not speaking for OQAG but it was the
gui dance and as followed up on the earlier
poi nt that perhaps the cleanest thing is just
to deal with the special exception for the
trailer as it is, alone by itself.

No conditions, no ifs, ands or
buts, just because the trailer itself is what
got you here today. And the trailer itself
doesn't evoke 260 students. |t doesn't evoke

the 35 faculty. It doesn't evoke the required

par ki ng. It's just a trailer in and of
itself. The valid point that was raised by
the ANCis still a very critical one and that

I s the need for updating the special exception
and bringing it into the 21° Century, but it
mght be a little bit of an awkward exerci se
to do it today, nore because of the procedural
posture that we're in as opposed to can we get
It done.

Because part of nme would be

desirous, | would love to try to get it done,
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because it saves the organization, it saves
the applicant the -- it avoids the added
expense of having to cone back to clean up
that other piece later. But it's QAG s
concern that we m ght procedurally not be able
todoit, because technically it's thetrailer
that's driving this and the trailer itself
doesn't have those intended effects that
normally conditions are neant to address.

CHAl RPERSON M LLER: | woul d agree
with you, but | guess where |'m heading is
that there are a couple of things, | think, we
could change descriptively that aren't
condi ti ons. And that even if we grant a
summary order on this application for the
trailer, that we could describe Qur Lady of
Victory School as a school that teaches pre-K
t hrough grade 8 students, operating hours from
8:00 to 3:00 and nmaybe stop there.

Because | don't think that there
are really necessarily conditions and that

they mght bring -- but if you | ooked at the
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old order and it says they operate 9:00 to
3:00, then maybe it | ooks |ike they are out of
conpliance or | don't know, even though they
are not really conditions.

So that's just one option we can
consider. Does the Ofice of Attorney General
have a problemw th that?

M5.  MONRCE: Your options you
shoul d just put in the body of the order.

CHAI RPERSON M LLER:  Yes, but very
little, just that it's a school that has pre-K
t hrough 8'" grade.

MS.  MONRCE: | have one thing to
say.

CHAI RPERSON M LLER:  And what the
hours are.

M5. MONRCE: | think that's a very
good idea and | think if you put it in the
body of the order, that's fine, but it isn't
a condition. | mean, it isn't the kind of
thing you go enforce. It's a finding of fact.

| want to say, and this may sound harsh, but
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It isn't up to the Board to bring the
applicant up to date.

| mean, if they have an ol d order
and it's out of date and they need to bring it
up to date, they need to cone to the Board and
ask for -- | don't even know whi ch procedure,
but nodification of the order or, you know,
sonet hi ng.

MR. TUWWONDS: Right.

M5. MONROCE: Because | hate to go
about it this way. You know, we're not even
dealingwith this. There's no evidence in the
record as to cap and, you know, all this.

CHAl RPERSON M LLER: No, | would
not go into cap and stuff like that. | don't
think there is a record really for what the
faculty should be and what the student cap
shoul d be. W don't really have anything
about traffic or adverse inpact on the
students or anything i ke that. M. Gates and
| woul d, you know, appreciate your reaction,

but | think when you just described who the
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school services, that it's pre-K through 8'"
grade as opposed to just 1 through 8" grade,
that that's really just descriptive. It's not
really a condition. | don't think.

And | know the ANC was in support
of that in any event, | believe, but also the
hours of operation. It's really just kind of
descriptive and it actually goes to perhaps to
the trailer, because the trailer will be in
use during those hours, | assune, perhaps, the
school hours. So it's alittle bit relevant.
| mean, anyway, if | | ook back at that order
t hough, the 260 nunmber you are still within
that cap, so you don't need to go for
conpl i ance on that one.

And | don't think that we have
heard -- | think what M. Monroe also was
concerned about if we start putting a cap on
the faculty, we really haven't heard any
evi dence about what the inpact of that would
beif it was over that cap. |s that the right

nunber, etcetera, that's nore fact-based. So

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

239

that's where I'mat on this. \Were are we?
Oh, Ms. Gates. Do you have anything further,
ms. Gates?

M5. GATES: | don't.

CHAl RPERSON M LLER:  Ckay.

MS. GATES: | have to express a
sense of disappoi ntnent. W have seen
situations in the past with Saint Patrick's
where faculty cap, the Lab School faculty cap
got so far out of control and there was
not hi ng anyone could do about it. | think
that | understand that having an order that
deals only with the trailer that expires in
five years is very clean

However, this application cites
t he nunber of students, the nunber of faculty,
hours of operation, etcetera. They have
t hensel ves i ncluded those in the application.
So | would just point that out to the Board
again that unless they are going to cone back
and bring their order into the 21° Century,

the community has not hi ng.
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CHAI RPERSON M LLER: | guess what
| have to say though, just in response to
that, isit's speculative, you know. W don't
have evidence in this case of adverse inpacts
t hat woul d occur if there was a certain change
I n the nunber of faculty or anything to that
effect for us to rule on that.

MS. GATES:. | agree.

CHAl RPERSON M LLER: Ckay. I
mean, they didn't give us evidence, even
t hough they addressed the issue, of adverse
| npacts and the community hasn't. Maybe that
w || never happen, you know.

M5. GATES: Madam Chair, have you
ever seen an applicant cone in and give you
t he adverse inpacts?

CHAI RPERSON M LLER:  You don't see
any either. You said there hasn't been any.

M5. GATES: There haven't been.

CHAI RPERSON M LLER:  Ckay.

M5. GATES: And | do believe the

school, as | said, is exenplary. | just think
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It's setting precedent not to have an order,

a current order, and this is an opportunity to

do that.

M5. MONROCE: Can | say one | ast
t hi ng? | don't think anybody is against
bringing the order up to date. | think that's
an excellent idea. | think it should reflect
reality. | just don't think today is the way
to doit. | think there has got to be a way

that we address the underlying special
exception and conditions dealing with that.

And what we are dealing with today
Is nmerely the use of the trailer, not the
entire operation, neaning faculty, staff and
students, tinme, hours, cafeteria. That's all
different. That's a way bigger issue which
may have to cone up at sonme point and then it
can be condi ti oned appropriately. But | don't
think today is the day to do that, that's ny
advi ce.

CHAI RPERSON M LLER  Okay.  Any

other -- M. Tummonds, do you have any cross
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MR TUMMONDS: No cross.

CHAl RPERSON M LLER: Ckay. l's
there anybody in the audience who w shes to
testify in support or in opposition to this
application? ay. Not seeing any, could I
turn to you, M. Tumonds, for any cl osing.

MR TUVMONDS: Just real briefly.
| would note that we submtted into the record
the letter we received fromthe O fice of the
Zoni ng Adm ni strator sendi ng us here, Decenber
6, 2006, just so that is in the record to
address M. More's concerns and sone of the
concerns rai sed by the Board as to why we need
to be here.

| believe that the -- at the end
of our discussion here where we are, which
does address the school's needs, is, | think,
what the Chair and Conm ssioner Etherly said,
which is we could just have approval for just
the tenporary classroom trailer today,

including in the findings of fact about Qur
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Lady of Victory, we note, pre-K through 8'"
grade, general hours of operation, 8:00 to
3:00, that fulfills all of the needs of the
school today.

| know that real briefly, M.
Martinez would like to talk about the cost
that comng before this Board brings to an
entity like the school.

M5. MARTI NEZ: | just wanted to
| et you know that this experience of sort of
bei ng shuffl ed between t hese two bodi es has to
date cost us $15,000. And so just from our
perspective, we wouldn't want to be draggi ng
out in any way the process of trying to
satisfy whoever it is we need to satisfy with
whatever it is we need to satisfy those
di fferent Boards and bodies with in order to
just nove on and have school and operate and
satisfy ever ybody, because it's very
expensive. So thank you.

MR. TUMMONDS: And that concl udes

our presentation.
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CHAI RPERSON M LLER: Thank vyou
very nmuch. | think the Board is prepared to
del i berate on this application, are we not,
under notion?

BOARD MEMBER ETHERLY: Madam
Chair, it would be ny notion to nove approval
of Application No. 17625 of Qur Lady of
Victory Church pursuant to 11 DCVR 3104.1, for
a speci al exception to allow the placenent of
a tenporary classroom nodular trailer on an
exi sting private school canpus under section
206 at prem ses 4755 Wi t ehaven Par kway, N W,
and | woul d request a second.

CHAl RPERSON M LLER:  Second.

BOARD MEMBER ETHERLY: Thank you
very nmuch, Madam Chair. For the purposes at
the nonent of at |east dealing with the issue
of the trailer within the context of the
section 206 analysis, Madam Chair, | would
submt that our recordis extraordinarily ful
and conplete with regard to that particul ar

aspect, not raising or evoki ng any concerns as
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It relates to section 206 and its relevant
portions.

| woul d suggest that the approval
for the trailer would be for a period of five
years as requested by the applicant. For the
pur poses perhaps of discussing the trailer in
specific fashion, the applicant, | believe,
did note in its submttal that the trailer
woul d be for a conplinent of students not to
exceed 40, was that correct?

As we heard sone of the testinony,
both Iin response to the letter that was
subm tted fromone of the nei ghboring property
owners, sone of the testinony that was
provided by Ms. Gates as it relates to both
the size and the scope of the trailer, the
applicant is representing that the trailer
w Il be of such a size and such a pl acenent on
the canpus itself as to not create any
obj ecti onabl e condi ti ons, traffic or
ot her w se.

We have nothing in the record to
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speak to any other considerations, be they
safety or otherwise, but | would perhaps
submt as an additional suggestion and invite
conversation fromny col | eagues as to whet her
it is appropriate to specify the nunber of
students that the trailer should be built to
accommodate, so as not to create any |arger
structure, but |I'm not wedded to that as a
condi tion, but | woul d perhaps hi ghlight that.

QO her than that, | think perhaps
again in keeping with the discussion that we
have al ready had under the tutelage of QAG
let's just keep it clean and to the point.
But | would note if any of ny coll eagues are
inclined to take this bear head-on and j ust
try to carve this out and work through it, ['m
confortabl e doing that, too.

| hate to see this applicant take
on an additional hardship of having to cone
back and clean it up at sonme date subsequent,
but at the sane tine |I'm always chast ened by

the Ofice of Attorney Ceneral and their
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gui dance on what to do, so as not to invoke
the ire of the D.C. Court of Appeals or other
bodi es.

But | think it's safe to say that
this thing isn't going to get appealed
anywher e. All the parties have worked
toget her, have kept an excel |l ent environnent
of collaboration and it's very rare that Ms.
Gates says exenplary and that's not to peeve
at Ms. Gates, but it is indeed high praise
comng fromMs. Gates who has many years of
experience in dealing with applications and
applicants that don't often tinmes go as
snoothly as this.

So that's a long wi nded notion, a
| ong w nded statenment regarding how I think
this applicant neets the relevant test of
section 206 and |I'll pause and go fromthere,
Madam Chair. Thank you.

CHAI RPERSON M LLER: Thank you.
First of all, wth your coment about

addressing the nunber of students in the
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specifically in the trailer, I don't
personally want to go there. And we didn't
have any discussion on that at this hearing
and | don't think there is any evidence that
they are going to, | don't know, pack in a | ot
of students.

BOARD MEMBER ETHERLY: Ri ght .
It's presented in the record that they are
going wwth 40, so | amnore than confortable
just going based on that reliance and not
needing to condition it.

CHAI RPERSON M LLER:  Ckay.

BOARD MEMBER ETHERLY: But | just
wanted to highlight that.

CHAI RPERSON M LLER: Ckay. Right.
And | think that the ANC and Ofice of
Pl anni ng didn't have any concern about that.
And again, | guess, | would certainly be in
favor of including the descriptive |anguage
that | suggested earlier about that the school
services pre-K through grade 8 and its hours

of operation are 8:00 to 3:00.
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BOARD MEMBER ETHERLY: No
obj ection, Madam Chair.

CHAI RPERSON M LLER: Ckay. I
don't think that it was necessarily a
condition or that we're changing a condition,
but it's a reflection of reality and the ANC
doesn't have any concern wth that. There
hasn't been any probl ens.

So also, this will go for only the
five years, | suppose. | nmean, it's the
description and then we have this trail er and
then this order is probably going to expire.
But perhaps in those five years, there wll be
sonme better regulations to address updating
I nformati on about school s.

But in any event, it will reflect
t hat we recogni zed t hose ot her hours right now
and those are the students it serves and that
it will reflect reality and that will be in
the record and | think that would be a
positive thing that mght conme out of this

application, because | think we also have
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concerns whether or not, you know, the
applicant needed to cone here or not.

It's not clear. It's not clear.
It's probably a gray area, but since they are
here, they mght as well at |east get that
benefit that | don't think requires a further
record that's not before us.

Any ot her comrents? GCkay. Then |
think that covers it.

Al those in favor say aye.

ALL: Aye.

CHAl RPERSON M LLER: Al'l  those
opposed? Al those abstai ni ng?

M5. BAILEY: Madam Chair, the vote
I's recorded as 4-0-1 to grant the application
as di scussed. The notion was nmade by M.
Et herly, seconded by Ms. MIller, M. Mnn,
M. Loud support the notion and there is not
a Zoning Comm ssion Menber present at this
time.

CHAI RPERSON M LLER: Thank you.

And since there is no party in opposition in
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this case, we can waive our rules and
regulations for a full order and issue a
summary order in this case. And that summary
order can just put at the beginning the little
descri ption about the school with respect to

the students it serves and the hours of

oper ati on.

Ckay. I guess that concludes
everything for this case. Thank you very
much.

MR, TUWONDS: Thank you.

MS. MARTI NEZ: Thank vyou. Thank
you very nuch.

CHAI RPERSON M LLER:  Thanks. M.
Bai | ey, do we have anyt hing el se on t he agenda
for this afternoon?

M5. BAILEY: That's it.

CHAl RPERSON M LLER: Ckay. Then
this hearing is adjourned.

(Wher eupon, the Public Hearing was

concl uded at 3:20 p.m)
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