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P R O C E E D I N G S1

12:10 p.m.2

CHAIR MILLER:  Good morning ladies3

and gentlemen, or afternoon.  I'm still4

calling now the Public Hearing of December5

18th of the Board of Zoning Adjustment of the6

District of Columbia.7

My name is Ruthanne Miller.  I'm8

Chair of the BZA.  Joining me today is Mr.9

Curtis Etherly to my right.  To my left, Marc10

Loud and Mr. Shane Dettman, and then also11

joining us on the dias is Cliff Moy and12

Beverley Bailey from the Office of Zoning.13

Copies of today's hearing agenda14

are available to you and are located to my15

left in the wall bin near the door.  Please be16

advised that this proceeding is being recorded17

by a court reporter, and is also webcast live.18

Accordingly, we must ask you to19

refrain from any disruptive noises or actions20

in the hearing room.  When presenting21

information to the Board, please turn on and22
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speak into the microphone, first stating your1

name and home address.  2

When you're finished speaking,3

please turn your microphone off, so that your4

microphone is no longer picking up sound or5

background noise.6

All persons planning to testify7

either in support or in opposition are to fill8

out two witness cards.  These cards are9

located to my left on the table near the door10

and on the witness tables.11

Upon coming forward to speak to12

the Board, please give both cards to the13

reporter sitting to my right.  14

The order of procedure for special15

exceptions and variances is (1) statement and16

witnesses of the Applicant; (2) government17

reports, including Office of Planning,18

Department of Public Works, DDOT, etcetera;19

(3) report of the Advisory Neighborhood20

Commission; (4) parties or persons in support;21

(5) parties or persons in opposition; (6)22



6

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

closing remarks by the Applicant.1

Pursuant to Section 3117.4 and2

3117.5, the following time constraints will be3

maintained.  The Applicant, persons and4

parties, except an ANC in support, including5

witnesses, 60 minutes collectively.6

Persons and parties except an ANC7

in opposition, including witnesses, 60 minutes8

collectively.  Individuals, three minutes.9

These time restraints do not include cross-10

examination and/or questions from the Board.11

Cross-examination of witnesses is permitted by12

the Applicant or parties.13

The ANC within which the property14

is located is automatically a party in a15

special exception or variance case.  Nothing16

prohibits the Board from placing reasonable17

restrictions on cross-examination, including18

time limits and limitations on the scope of19

cross-examination.20

The record will be closed at the21

conclusion of each case, except for any22
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materials specifically requested by the Board.1

The Board and the staff will specify at the2

end of the hearing exactly what is expected,3

and the date when the persons must submit the4

evidence to the Office of Zoning.5

After the record is closed, no6

other information will be accepted by the7

Board. 8

The Sunshine Act requires that the9

public hearing on each case be held in the10

open before the public.  The Board may,11

consistent with its rules of procedures and12

the Sunshine Act, enter executive session13

during or after the public hearing in a case14

for purposes of reviewing the record or15

deliberating on the case.16

The decision of the Board in these17

contested cases must be based exclusively on18

the public record.  To avoid any appearance to19

the contrary, the Board requests that persons20

present not engage the members of the Board in21

conversation.22
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Please turn off all beepers and1

cell phones at this time, so as not to disrupt2

these proceedings.  The Board will now3

consider any preliminary matters.  Preliminary4

matters are those which relate to whether a5

case will or should be heard today, such as6

requests for postponements, continuance or7

withdrawal, or whether proper and adequate8

notice of the hearing has been given.9

If you're not prepared to go10

forward with a case today, or if you believe11

that the Board should not proceed, now is the12

time to raise such a matter.  Does the staff13

have any preliminary matters?14

MS. BAILEY:  Madam Chair, no,15

staff does not.16

CHAIR MILLER:  Okay.  Then let's17

proceed with the agenda.  Would all18

individuals wishing to testify today please19

rise to take the oath, and Ms. Bailey will20

administer it.21

MS. BAILEY:  All those wishing to22
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testify today please raise your right hand.1

(WITNESSES SWORN.)2

Application No. 176963

MS. BAILEY:  Thank you.  Madam4

Chair, the first case of the public hearing is5

Application No. 17696 of Hines VAF II, 2100 M6

Street, LP, pursuant to 11 DCMR 3104.1 and7

3103.2, for a special exception from the roof8

structure setback requirements under9

Subsection 400.7, and the parking space10

requirements under Subsection 2108.2, and a11

variance from the loading platform height12

requirements under Subsection 2201.7, a13

variance from the van parking requirements14

under Subsection 2115.8, a variance from the15

compact parking space requirements under16

Subsection 2115.4, a variance from the 4517

degree height setback from neighboring18

property requirement under Subsection 1709.20,19

and a variance from the loading space height20

requirements under Subsection 2201.6, to allow21

the expansion of an existing office building22
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with street level retail through transferable1

development rights by adding three new floors.2

The property is zoned C-3-C.  It's3

located at premises 2100 M Street, N.W.,4

Square 72, Lot 75.5

CHAIR MILLER:  I guess I should6

say good afternoon.  Would you introduce7

yourselves for the record please?8

MR. UTZ:  I'm Jeff Utz of9

Pillsbury Winthrop Shaw Pittman, and with me10

today is John Epting, also of Pillsbury11

Winthrop Shaw Pittman, Michael Allen of the12

Applicant, and Jeffrey Flicker of Smith Group13

Architects.14

CHAIR MILLER:  Okay.  There's a15

lot of relief being requested, but the Board16

has certainly reviewed the materials in the17

record, and the Office of Planning did an18

excellent extensive evaluation of the relief19

that's being sought.20

So I wonder perhaps if you want to21

kind of put a picture to the words, which I22
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see is here, and just, you know, generally go1

through what's going on.  You don't have2

reargue every point that's in the papers.3

MR. UTZ:  Okay, but just step4

through the areas of the relief we're5

requesting.6

CHAIR MILLER:  Yes, with the7

pictures.8

MR. UTZ:  Okay.  Before we do9

that, do we need to have our architect10

qualified as an expert.11

CHAIR MILLER:  If you'd like him12

qualified as an expert, yes.13

MR. UTZ:  Yes.  We submitted his14

resume with our 14-day submission, and Jeff15

has 25 years' experience in the field of16

architecture overall, and 15 years in the17

District specifically.18

CHAIR MILLER:  Let me just ask if19

there is anybody here from the ANC.  20

(No response.)21

CHAIR MILLER:  Okay, and there's22
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no opposition in this case, and I have no1

problem  qualifying him as an expert.  Okay.2

MR. UTZ:  Okay.  We'll skip right3

to Jeffrey Flicker's presentation of just4

stepping through the areas of relief, and5

presenting the plan and the design.6

MR. FLICKER:  The building that7

we're looking at, 2100 M Street, was built in8

the 1970's.  Hines has recently purchased it,9

and it is looking to add three stories --10

CHAIR MILLER:  I wasn't hearing11

you through your mike.  Okay.12

MR. FLICKER:  Looking to use13

transfer development rights, to add three14

stories to the building.  This would allow the15

economics to occur to do a full building16

upgrade to mechanical systems and such.17

The bulk of the relief that we're18

asking for, most of the items are leftover19

products of how the building was built in the20

1970's.  21

If I could go over them just very22



13

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

briefly one by one, the size of the loading1

platforms, we are proposing to make no change.2

We are going to keep them in the existing3

configuration they've been for the last 30-4

some years.  They've worked without any5

problems, but they do not meet the current6

regulations.7

CHAIR MILLER:  Well, are you8

adding to the loading that would take place?9

MR. FLICKER:  There is currently10

ample berths in the dock itself to meet the11

requirements.12

Van parking spaces.  The issue13

there is the existing basement is built with14

seven foot clearance.  Again, we do not have15

the liberties or abilities to change the head16

room heighth in the existing garage.  So we're17

asking for relief from that to the existing18

seven foot heighth from the required seven19

foot too.20

Size of the loading spaces and21

loading platforms.  I'm sorry.  Those two22
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basically go hand in hand.1

CHAIR MILLER:  Can I just ask you,2

are you increasing though, the needs for more3

loading by adding, you know, more offices up4

there or something like that?5

MR. FLICKER:  Typically not.  The6

loading the three-plus areas that we have7

would typically be enough to handle a building8

of this size.  We don't see that there would9

be a problem.  There's always an issue of dock10

management.11

But not a problem doing that, even12

with the one-third size expansion.  It should13

not be a difficulty with this.14

CHAIR MILLER:  So I just don't15

recall.  Does the addition of the three floors16

like trigger any new requirement for loading,17

or is there just --18

MR. FLICKER:  No.19

CHAIR MILLER:  No, okay.  That's20

it.  Thank you.21

MR. FLICKER:  Okay.  The relief22
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we're looking to for the parking spaces1

includes the grouping of compact spaces.  We2

again don't have the liberty with the column3

grids to group our compact spaces in groups of4

five or more.  They're sort of scattered5

throughout the basement.6

The total quantity of parking7

spaces.  The existing building was built when8

parking spaces under the right-of-ways in the9

vault areas contained parking.  That was10

counted towards their totals.11

We are restriping the basement,12

adding handicapped spaces.  So our total13

quantity of legal parking spaces is below what14

is required by code.  15

We will have tandem spaces and not16

legal spaces in some of the vault areas, that17

will bring us up to a total that would meet18

the requirements.  19

I understand there's also a20

possibility of 25 percent reduction, due to21

being close to Metro and mass transportation,22
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which if that was allowed, would also solve1

the parking count issue on the building.2

CHAIR MILLER:  Did you say that at3

one point, the vault spaces were counted?4

MR. FLICKER:  Well, I'm not sure5

if they actually were counted back in 1969,6

when the approval was granted.  7

But the way the basement is8

currently striped, there are spaces in the9

vault areas that would not be counted as legal10

spaces. 11

We would be restriping those.  We12

are able to restripe those, not use the13

majority of the vault spaces, and just lose a14

few by doing that.  We also are providing15

handicapped spaces, which there currently are16

none in the project, again dating from 1970.17

They didn't necessarily make all those18

provisions.19

MEMBER DETTMAN:  You're terming20

those spaces not legal because they're located21

in the vault, and not because they don't meet22
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the dimension requirements of a parking --1

MR. FLICKER:  That's correct,2

that's correct.3

MEMBER DETTMAN:  Okay.4

MR. FLICKER:  And there are some5

tandem spaces also available in the total6

count, not the legal count.7

CHAIR MILLER:  Did you say that if8

you counted the vault spaces or the 25 percent9

reduction for being near a Metro, you would10

meet the requirements?11

MR. FLICKER:  I believe if we12

count the legal spaces, the vault spaces and13

the tandem spaces in the building, we do meet14

the requirements.  15

MR. UTZ:  We do.  The requirement16

is 203 spaces for this size of office, and17

there are 185 legal parking spaces.  Then we18

have, I believe, 37 tandem and vault spaces19

altogether, which takes us well past the 20320

required.21

CHAIR MILLER:  Did you look at the22
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25 percent reduction of being near a Metro or1

no?  Are you near a Metro?  You are?2

MR. UTZ:  We are near a Metro.  I3

don't think we fall within the distance4

requirement of that section.  So that's why5

we're asking you for the --6

CHAIR MILLER:  You don't?  Okay.7

MR. FLICKER:  The two remaining8

exceptions and variances that we're looking9

for revolve around the roof structure in the10

penthouse of the building.  I'll put this back11

up.12

The existing building is a13

relatively odd shape, with a penthouse that is14

pushed all the way to its west edge.  This15

allows ample setback from the street around16

the public sides of the building.17

But when the building was built in18

the 1970's, they did get zoning relief from19

the one to one setback of the penthouse from20

the face of the property line and the face of21

the building below.22
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In adding the three floors and1

moving the existing penthouse straight up with2

those three floors, we continue to violate the3

1 to 1 setback from the edge of the building4

below to the face of the penthouse.5

The existing penthouse also6

currently violates the 45 degree setback from7

the adjacent residential property area.  That8

adjacent property has recently gone through a9

PUD process, where it has been given a heighth10

increase from 90 feet to 110 feet for the11

hotel immediately adjacent to us.12

So our interpretation is that the13

45 degree setback then moves up to that 11014

foot heighth limit.  That is indicated on15

these section drawings by the light blue area,16

which in our proposal fouls the 45 degree17

setback area.18

Basically, that is a product of19

moving the penthouse straight up from its20

existing location, therefore fouling the 4521

degree setback.22
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CHAIR MILLER:  Okay.  I'm not1

exactly clear.  If you are saying that we2

should be considering the hotel as being 1103

feet, because that's where it's going to be,4

then would you need the relief from the 455

degree angle requirement?6

MR. FLICKER:  Yes.7

CHAIR MILLER:  And why is that?8

MR. FLICKER:  Yes, we do, because9

the penthouse itself and the floor immediately10

below the penthouse, perhaps even a floor and11

a half immediately below the penthouse, do12

foul with that 45 degree angle plane.13

MR. UTZ:  The best picture showing14

it is in our 14-day submission.  It's the15

first page of Exhibit A.  It shows that board16

that Jeffrey was just showing you in a little17

more detail.18

CHAIR MILLER:  Thank you, yes.19

MR. UTZ:  Sure.  So no matter if20

it's 90 feet or 110, we violate both, but to21

a much lesser extent than the 110 foot22
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building that will be there.1

CHAIR MILLER:  So what's the2

impact on that building?3

MR. FLICKER:  There have been4

discussions with the hotel group that I'd to5

let the owner, Mr. Allen, speak to.  There are6

also some shadow studies, I believe, were7

submitted with the 14-day submission.  8

I don't think there's any effect9

that they have on any of the adjacent10

properties.  There's no real public space in11

the hotel in that particular area.  12

MR. UTZ:  That condition will face13

the alley, and there should be minimal impacts14

from this relief requested being granted.  The15

shadow study is enclosed as Exhibit B in the16

14-day submission, and that shows that there17

are no shadows cast by this portion of the18

addition on that hotel space.19

MR. EPTING:  Or any other20

buildings.21

MR. UTZ:  Or any other buildings.22
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CHAIR MILLER:  Okay.  Just to1

understand this a little better, I can see2

from your Exhibit A, which is a good3

presentation of this, that there seems to be4

a good distance between your building and the5

hotel; is that correct?6

MR. FLICKER:  It varies7

tremendously.8

CHAIR MILLER:  It varies, okay.9

MR. FLICKER:  The hotel, because10

of the odd shape of the lot and the triangular11

shape of this intersection of New Hampshire12

Avenue with 21st Street, the hotel has a saw-13

tooth edge basically against our property,14

forming various sizes of light courts going15

down through there.16

CHAIR MILLER:  That's a good17

depiction.  Okay.  So let me ask you this18

then.  What's the significance of this 4519

degree angle, as opposed to just a setback20

that might be required?21

MR. FLICKER:  Our understanding is22
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the 45 degree setback was to protect1

residential properties from adjacent2

commercial properties, and there's very few3

places in downtown where the two actually4

abut, the west end here being one of them.5

I could turn it over to John, if6

he has anything to offer.7

MR. EPTING:  John Epting.  In the8

situations where you have the commercial zone9

allows a taller height than the residential10

zone, and we've partially mitigated that11

distance because the hotel itself is now zoned12

CR and it's gone to 110.13

But in any way, we still, even14

though the hotel's not a classic residential15

use, under the regs, it's still a lesser zone.16

So we need to set back.17

As Mr. Flicker said, you know, one18

of our issues with setting back is the19

penthouse was already pushed back to the back20

to begin with.  So any addition we do is going21

to violate this 45 degree angle.22
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MR. UTZ:  In the existing1

building.2

CHAIR MILLER:  Is the hotel a3

residential use, in your view? 4

MR. EPTING:  No.5

CHAIR MILLER:  No.  Okay.  I6

thought you said something about --7

MR. EPTING:  I mean classically,8

the 1709.20 standard was meant to -- although9

there's no legislative history, it seems like10

it was meant to, and I talked to Mr. Cochran11

about this, to protect or mitigate against12

adjacent residential buildings in a lower13

zone.14

Here, we not only don't have a15

residential building per se, because we have16

a hotel, which in my mind is a commercial use,17

and CR treats it that way, and it's been18

allowed through the PUD to go from 90 to 110.19

CHAIR MILLER:  Thank you.20

MR. EPTING:  The other residential21

buildings are further away from us in the22
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square.1

MR. UTZ:  So those are the seven2

areas of relief that Jeffrey just stepped3

through, and as you can see, they all relate4

to the existing building in one way or5

another, and all result from the purchase of6

TDRs and the expansion of the building as a7

result.8

This case is in substantial9

compliance with other cases, other precedent10

that the BZA has approved, at 2020 K Street11

and 2021 L Street, both of which are buildings12

that purchased TDRs and expanded in similar13

ways, and needed relief from legacy issues14

that were parts of those buildings.15

CHAIR MILLER:  Okay.  Do you have16

anything else you want to add at this point?17

MR. UTZ:  Not at this time.18

CHAIR MILLER:  Any Board questions19

at this point?20

(No response.)21

CHAIR MILLER:  Okay.  Why don't we22
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turn to Mr. Cochran then, Office of Planning.1

MR. COCHRAN:  Good afternoon,2

Madam Chair.  Especially since there's no3

opposition to this case, we would be happy to4

stand on the record and answer questions, or5

we could go through a quick summary of our6

report, whichever you prefer.7

CHAIR MILLER:  Okay.  I think8

we'll just do any questions.  Your report was9

really excellent, so you really laid it all10

out there.  I just have a question.  11

I don't think -- I don't know I've12

addressed this specifically before, but that13

45 degree angle, I just would like a greater14

understanding of what that means and why it's15

in this provision?16

We usually see a setback of a17

certain amount of feet or something.  We don't18

usually see these angles.19

MR. COCHRAN:  The 45 degree angles20

typically come into play up in the arts zone,21

which also has TDR receiving areas.22
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Especially along 14th Street, there are a1

number of commercial buildings that are very2

close to two and three story residential3

buildings, that are either directly abutting4

them or across an alley from them. 5

So that's where you see it6

typically applied.  It could come into play in7

an area like this, and obviously it has in8

this instance.  9

But the underlying zoning adjacent10

to it would not be considered a residential11

zone.  It is with respect to the PUD.12

There are no what are typically13

considered residential uses adjacent to this,14

and as you can see from the shadow studies,15

there would be negligible to no impact in any16

event on the surrounding buildings.  I should17

say adjacent buildings.18

CHAIR MILLER:  And does all the19

relief arise from the existing configuration20

of the building, just adding to it?21

MR. COCHRAN:  Yes.22
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CHAIR MILLER:  Okay, and in your1

view, a hotel is not residential?2

MR. COCHRAN:  I don't want to get3

into interpretation of that.  It's just that4

with the underlying zoning, it's not5

considered.  But the associated zoning with6

the CR, it is.7

CHAIR MILLER:  Okay, and we don't8

really need to make that determination to9

consider this relief in any event; is that10

correct?11

MR. COCHRAN:  I don't believe so,12

no.13

CHAIR MILLER:  Okay.  I'm not sure14

if we have a copy of the ANC report.  Were you15

at the ANC meeting?16

MR. COCHRAN:  I was not at the ANC17

meeting, but I do know that -- I believe that18

they voted to not oppose, which is typically19

the case for this ANC.  Unless they're opposed20

to something, they don't file a report.21

MR. UTZ:  We did appear at two ANC22



29

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

2A meetings, and they voted to take no action,1

and they said they were going to submit2

something into the record, but I don't think3

anything ever made its way in there.4

CHAIR MILLER:  Okay, and I guess I5

would ask Mr. Cochran about the conversations6

with DDOT.  Is there anything significant that7

you didn't put in your report?8

MR. COCHRAN:  There's not.  DDOT9

recognizes that in terms of numbers of --10

especially for the loading, it maintains the11

same loading, that the requirements have to do12

with additional height requirements that were13

added after the building was constructed.  So14

DDOT has no problem with the Applicant's15

request.16

CHAIR MILLER:  Also, I guess17

because they're adding the floors, they're18

adding the need for some more parking spaces19

under the regulations; correct?20

MR. COCHRAN:  That's correct, and21

DDOT also acknowledges that that is the letter22
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of the zoning regulations, but did not have a1

problem with the requested relief, because2

typically an area like this would be3

considered as if it were eligible for the 254

percent reduction.5

It's an area of town where people6

do walk, in this case from either of two7

Metros.  But it is not within the distance8

indicated in the zoning regulations.  It's9

still a Metro-accessible area.  In other10

words, DDOT did not have a problem with it.11

CHAIR MILLER:  Okay.  That's what12

I was trying to understand before about this13

25 percent.  So basically, they are near a14

Metro, but not near enough to fall within the15

letter of the reg?16

MR. COCHRAN:  Exactly.17

CHAIR MILLER:  Okay.  In fact, I18

think DDOT discourages parking in some cases.19

MR. COCHRAN:  They're about a ten20

minute walk from two Red Line Metros and maybe21

a 12 minute walk from a Blue-Orange Line22
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Metro.1

CHAIR MILLER:  Other questions?2

MEMBER DETTMAN:  Just one3

question.  What right-of-way was used to4

determine the height of the building to 1305

feet?6

MR. COCHRAN:  I believe that it7

was M Street.  I'd have to look back through8

my report.9

MEMBER DETTMAN:  I know that M10

Street has sort of a weird kink in it, but it11

indicates a 90 foot right-of-way, which would12

be --13

MR. COCHRAN:  There's also the14

provision that allows it to choose its height15

on what would  the effect be on New Hampshire16

Avenue, because of the provision that allows17

them to jump over the federal reservation.18

MEMBER DETTMAN:  I just noticed,19

this is the new downtown receiving zone;20

correct?21

MR. COCHRAN:  That's correct.22
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MEMBER DETTMAN:  1709.22, it says1

in the new downtown receiving zone, the height2

of a receiving building may not be measured3

from a point that fronts on New Hampshire4

Avenue.5

MR. EPTING:  If I could address6

that.7

MEMBER DETTMAN:  Sure.8

MR. EPTING:  There's two different9

things here.  The building is measured, the10

130 feet is measured from M Street.  So that's11

the measuring point.  12

The Height Act has two different13

standards.  You can use one street to gain14

your width, and we're using New Hampshire, and15

we're actually measuring the building height.16

You usually try to measure your building17

height from the most favorable measuring18

point.19

So we picked the highest curb.  So20

that's what we're doing here.  Believe me, we21

talked about this internally.  It is a bit22
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confusing, but that's how it works out.  1

MEMBER DETTMAN:  That would2

certainly be consistent with how the Act is3

interpreted.4

MR. EPTING:  As you go further up5

New Hampshire, you would pick up a sizeable6

measuring point, if you chose to do that.7

MEMBER DETTMAN:  Thank you.8

CHAIR MILLER:  Any other9

questions?  I assume the Applicant has a copy10

of the Office of Planning report; yes?11

MR. UTZ:  Yes.12

CHAIR MILLER:  Do you have any13

questions for the Office of Planning?14

MR. UTZ:  No, we do not.15

CHAIR MILLER:  Okay.  Thank you16

very much.  Okay.  I'm going to ask again,17

just in case someone has arrived.  Is there18

anybody here from the ANC in this case?19

(No response.)20

CHAIR MILLER:  Is there anybody21

here who wishes to testify in this case,22
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either in support or opposition?1

(No response.)2

CHAIR MILLER:  Okay.  Not hearing3

from anyone, do Board members have any other4

questions for the Applicant?  Then I would5

turn to the Applicant for any closing remarks.6

MR. UTZ:  Okay.  As we close, we7

just wanted to have our representative of the8

developer introduce himself, and I'd like to9

turn it over to Michael Allen really quickly.10

MR. ALLEN:  Good morning.  Good11

afternoon, I think.  My name is Michael Allen.12

I'm a vice president with Hines Interest, the13

owner of the 2100 M Street building.  14

We acquired the building just a15

few months ago in May of this year with, as16

Jeff had summarized, the intent of undertaking17

a phased redevelopment of the entire building,18

made really economically feasible by a TDR-19

related addition of three stories.  But that's20

not the only or are not the only improvements21

we would be contemplating making to the22
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building.1

We just in fact, as an aside a few2

weeks ago, started construction on 1200 - 19th3

Street, an office building, an almost4

identical situation, with TDRs, additional5

stories, where we received a lead U.S. Green6

Building Council precertified silver7

precertification for the project, which as I8

said, just under construction now.9

It's our intent to pursue a10

significant redevelopment of the entire11

building, which would include a U.S. Green12

Building Council lead precertification, green13

roof, a redoing of the existing exterior14

facades, which for example, that photograph15

over there actually does the building more16

justice than it really should.17

I don't want to be disparaging18

about my own office building, but it's not19

going to win any architectural awards the way20

it is now, which is not what our firm is21

really known for.22
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In addition to the facades,1

actually undertaking some considerable2

investment to the ground floor retail plane,3

which is also pretty beat up and frankly a4

dead space, including what I would5

characterize as dead plaza space to the north6

of the building.7

So if we are able to move forward8

with these waivers it will, I think, enable us9

to dramatically improve this at best B class10

building, and transform it into the A or A11

plus class office building that we have hopes12

for.13

I would also mention very briefly14

that the only two buildings that we do abut15

are of course the hotel to the southwest and16

an office building to the south.  17

I met personally with the18

ownerships representing both of those19

buildings, and in each instance, those owners20

have indicated they would have no opposition.21

In fact, they embraced the upgrade and level22
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of investment we intend to make to the1

building.2

So with that, I'd just turn it3

back over to you.4

MR. UTZ:  Thank you.  That brings5

our presentation to a close.  We greatly6

appreciate the opportunity to present to you,7

and if we are approved today, we would like to8

request a summary order and a bench decision.9

Thank you.10

CHAIR MILLER:  Thank you.  Okay.11

The Board's ready to proceed, and we're going12

to proceed under motion.  I would move to13

approve Application No. 17696 of Hines VAF II,14

2100 M Street, LP, for the following relief:15

Pursuant to 11 DCMR 3104.1 and16

3103.2, for a special exception from the roof17

structure setback requirements under18

Subsection 400.7, and the parking space19

requirements under Subsection 2108.2, and a20

variance from the loading platform height21

requirements under Subsection 2201.7, a22
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variance from the van parking requirements1

under Subsection 2115.8, a variance from the2

compact parking space requirements under3

Subsection 2115.4, a variance from the 454

degree height setback from neighboring5

property requirement under Subsection 1709.20,6

and a variance from the loading space height7

requirements under Subsection 2201.6, to allow8

the expansion of an existing office building9

with street level retail through TDRs, by10

adding three new floors at premises 2100 M11

Street, N.W.  Do I have a second?12

MEMBER ETHERLY:  Seconded, Madam13

Chair.14

CHAIR MILLER:  Okay.  I'm going to15

just start this.  At least with the request16

for variance relief, I think we have very full17

written filings in the record from both the18

Applicant and the Office of Planning.19

In general, they're variances that20

relate to the fact that this building was21

built in the 1970's, and floors are being22
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added on top of it.  1

They're requesting variances from2

height setbacks, compact parking space,3

groupings, van parking space size, loading4

space, height and loading platform size.  5

I think in general, certainly the6

same variance analysis I believe would7

basically apply.  The first part of the8

variance test is that there be an exceptional9

condition, and I think that the primary10

exceptional condition in this case is the11

existing improvement on the lot already.12

All of these things, problems flow13

from that.  There's a garage already and they14

can't -- with a building on top, they cannot,15

you know, it would be practically difficult to16

excavate underground or to expand in any way.17

It's also -- this existing18

improvement is also on an odd-shaped lot and19

it's an odd-shaped building, which makes it20

even more difficult to comply with these21

regulations.22
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There's no adverse impacts from1

any of the variance relief.  There's no2

opposition.  We're looking at parking spaces.3

We were talking about the fact that actually4

with the vault spaces and the tandems, they5

actually have enough parking spaces.  6

They're also near two Metros at7

least, and therefore there's not going to be8

any adverse impact to the community for lack9

of parking.  10

Loading size, we were talking11

about the loading space, that there really was12

not an increased need for more loading, even13

under the regulations.  It's just that the14

existing requirements weren't being met.15

They're also ADA parking spaces,16

which is a benefit.  So there really weren't17

any adverse impacts from these additions.  The18

same with the roof structures.  19

But for the fact that they seem to20

be -- they're lifting the roof and putting the21

-- if I understand it, the floors in between22
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the existing building and the roof.  So1

they're not really changing the placement.2

They already got relief from the3

BZA previously for that roof structure.  So I4

think that it would be similar for us to do5

it, and again, there's no adverse impacts.6

There were shadow studies done in this case,7

finding no adverse impacts on abutting8

property.9

There's actually improvements10

that's being done.  The green roof that was11

mentioned, improvements to the facade,12

improvements to the retail.  13

So I have kind of captured this14

generically.  I don't know if others want to15

add, by looking at the special exception16

provisions in particular we can do that and17

add anything else.  18

However, I think that it's a very19

full and logical and unopposed application. 20

(Pause.)21

CHAIR MILLER:  Unless others want22
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to, I don't think that we necessarily have to1

go all the specifics, because Office of2

Planning certainly has done that, and I would3

concur with their findings, which are very4

well-written out.  Do others have comments?5

MEMBER ETHERLY:  No.  No further6

comments, Madam Chair.  As you said, I think7

the record is complete and full.  8

I would just simply indicate, as9

you touched upon, when you lok at the unique10

and perhaps even complicated collection of11

considerations that are here with respect to12

this building, both the issues of the legacy13

systems, the use of the TDRs, the adaptive use14

of the building itself, it's a very intricate15

jambalaya of zoning issues.16

I'm just trying to kind of make17

the discussion a little more exciting here.18

But essentially perhaps the most important19

question is why couldn't you just do something20

differently?21

I think because of all those22
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considerations, the Applicant, especially in1

their written submissions, have been very2

clear with the issue of you can't just simply3

work around it.  You can't just simply4

demolish portions of the building and kind of5

try to squeeze in more zoning-compliant6

designs.  7

This building just is not given to8

that type of work-around, and especially given9

some of the unique zoning issues across10

different lines around the building and around11

neighboring properties as well, there just12

simply would not be a way to otherwise13

construct this building and maintain the14

integrity of the existing systems.15

So I think from a variance16

standpoint and clearly from a special17

exception standpoint, the record is amply full18

on all of those critical pieces.  Thank you,19

Madam Chair.20

CHAIR MILLER:  Thank you.  Okay,21

and I think as we said before, that the ANC22
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apparently voted not to oppose the1

application, and I said that apparently,2

because I'm not sure that we have a copy of3

the report.  But Office of Planning has4

represented that and the Applicant has also5

indicated that.  DDOT has not indicated any6

objection.  It's not inconsistent with the7

comprehensive plan.  Any final words?  8

Okay.  Then all those in favor say9

aye?10

(Chorus of ayes.)11

CHAIR MILLER:  All those opposed?12

(No response.)13

CHAIR MILLER:  All those14

abstaining?15

(No response.)16

CHAIR MILLER:  And would you call17

the vote please?18

MS. BAILEY:  Members of the Board19

have 4-0-1 to grant the application.  Mrs.20

Miller made the motion.  Mr. Etherly seconded.21

Mr. Loud and Mr. Dettman support the motion.22
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There's not a fourth BZA member present at1

this time.2

CHAIR MILLER:  Thank you, and that3

would be a summary order, as there's no4

opposition in this case.  Okay.  Thank you5

very much.  We're ready for the next case when6

you're ready to call it, Ms. Bailey.7

Application No. 177008

MS. BAILEY:  The next case is9

Application No. 17700.  This is the10

application of the Jewish Primary Day School11

of the Nation's Capital, Inc., pursuant to 1112

DCMR 3104.1 and 3103.2, for a variance to13

allow stacked parking spaces under Subsection14

2117.4, and a special exception to allow an15

increase in the number of students, from 22516

to 275, and an increase in the number of17

faculty from 42 to 56, and the use of a18

portion of the lot for play area, serving an19

existing private school under Section 206.20

The property is zoned R-1-B and R-21

5-A, and is located at 6045 - 16 th Street,22
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N.W., Square 2726, Lot 824.  Madam Chair,1

there is a request for party status in this2

application.3

CHAIR MILLER:  Thank you, Ms.4

Bailey.  Okay.  Would the parties at the table5

please identify themselves for the record?6

MS. RODDY:  Good afternoon.  My7

name is Christine Roddy, and I'm with8

Pillsbury Winthrop Shaw Pittman, and with me9

is Phil Feola with Pillsbury, as well as10

Helaine Greenfeld, who is with the Jewish11

Primary Day School, and Nicole White, who is12

with Symmetra Design.13

CHAIR MILLER:  And who else do we14

have at the table?15

DR. WELSING:  I'm Dr. Frances16

Welsing, and I am an opponent.  I live17

immediately adjacent to the Jewish Primary Day18

School property.19

CHAIR MILLER:  Ms. Welsing, as a20

preliminary matter, we're going to deal with21

the application you filled out for party22
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status.1

DR. WELSING:  Yes.2

CHAIR MILLER:  To begin with, I3

just want to make sure that you understand the4

different ways you can participate in a5

proceeding on a special exception before the6

Zoning Board, because more often than not,7

members of the public aren't that familiar8

with our rules, and that's why I want to9

explain to you.10

You have two options.  One is11

you've filled out this party status12

application, and we're going to be looking at13

that if you want us to, and I'm going to give14

you the other option too. 15

But to consider whether you are16

uniquely impacted by the application, and17

therefore would deserve party status, which18

would allow you to participate fully in these19

proceedings.  20

That means you could cross-examine21

the Applicant's witnesses.  You could present22
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evidence.  You could call witnesses and you1

could submit filings, motions, things like2

that.3

The other option is any person can4

testify before the Board without our special5

approval, as in the party status application6

case.  7

That means that you can testify8

before the Board.  Sometimes we put a three9

minute limit on the testimony, but not always.10

But your participation would just11

be to what you want to say to the Board, as12

opposed to wanting to cross-examine and call13

other witnesses. 14

So my first question is, how do15

you want to participate in this case?16

DR. WELSING:  I guess I'd have to17

be an attorney to fully answer, but I would18

like to state my position in how I see the19

planning, how it affects me.20

CHAIR MILLER:  Okay.  I'll confer21

with my Board, but my feeling -- not a22
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feeling.  My understanding is that if that's1

what you would like to do, just to present2

your concerns, period, that you don't need3

party status, and we don't have to go through4

a whole consideration of how you're affected5

differently or whatever.6

DR. WELSING:  Well, if I don't7

have party status, does that diminish what it8

is that I have to say?9

CHAIR MILLER:  No, it does not.10

What it does is it limits your ability to11

participate in other ways, like cross-12

examining and things like that.  If you have13

no intention to do that, then it doesn't14

matter.15

DR. WELSING:  Yes, I'm not.16

CHAIR MILLER:  Okay.  It sounds to17

me that Ms. Welsing would just like to18

participate as a party.  Okay, and not as a19

party, I'm sorry, as a person.  20

So that means we will call you at21

the appropriate time in the procedure, which22
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is after the Applicant and after the Office of1

Planning and after the ANC, to come up and2

give your testimony.3

DR. WELSING:  Do I stay here or --4

CHAIR MILLER:  No.  You would go5

back.  Okay, thank you.  So we'll let you know6

when it's your turn.  Is there anybody here7

from the ANC, just to be aware?  Okay.8

I have a preliminary question for9

the Applicant.  It appears to me that you are10

here for an increase in enrollment and such.11

My question is, is there an order for your12

original location as a private school in this13

spot?14

Because you're increasing from15

what?  I mean I know you're increasing from a16

certain number, but where is that number17

authorized, other than the certificate of18

occupancy?19

MS. RODDY:  We do have an initial20

order that approves the site for use as a21

private school, and we included that in the22
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initial submission.  1

CHAIR MILLER:  I understand that,2

and I guess we can put our fingers on that.3

But was that for use as a private school by4

another school, not the Jewish Primary Day5

School?6

MS. RODDY:  That's correct.7

CHAIR MILLER:  So that you're --8

is it your interpretation of the regulations9

that you don't need to change that to apply to10

your school, or you only need to change it11

when you come for an increase or something12

like that?13

MS. RODDY:  Well, the use remains14

the same for the site, and we secured a15

certificate of occupancy that was in the16

school's name.  17

There was a school between.  The18

Hebrew Academy then became the Owl School, and19

then Subsequently the Jewish Primary Day20

School.21

CHAIR MILLER:  So when they were22
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changing schools, they never changed the1

order?2

MS. RODDY:  No.  I don't believe3

that the orders were ever changed.4

CHAIR MILLER:  So the order you're5

referring to is under the name of the Hebrew6

School or the Hebrew Academy?7

MS. RODDY:  Yes.8

CHAIR MILLER:  And what year was9

that?10

MS. RODDY:  There are several.11

There's 1949 and 1948.  12

(Pause.)13

CHAIR MILLER:  All right.  We were14

just conferring.  We've had cases -- it's not15

a big deal, but we've had cases, at least one16

case in the past where there was like a lot of17

minor modification of the previous order, to18

change the school that was at the location, to19

represent the correct school.20

So anyway, we can think about21

that.  But basically, so the numbers didn't22
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change?  Nothing changed as of the last order1

until now?2

MS. RODDY:  In the initial orders,3

I don't believe a number was ever provided.4

It was our understanding that the zoning --5

they had secured the approval from the Board6

for a private school, and not had it changed7

through the years.  So that's what the use of8

that was based on.9

MEMBER ETHERLY:  So if I may,10

Madam Chair, just to follow that along.  So11

from the Hebrew Academy to the Owl School was12

it, do you recall that there were ever any13

specific numbers stressed in terms of14

enrollment and/or faculty/staff?15

I'm not suggesting that it would16

be unusual for something dating back as far as17

we're talking about.  It's highly likely that18

you wouldn't have that kind of specificity.19

MR. FEOLA:  Madam Chair, Phil20

Feola.  I'm with Pillsbury.  The original21

order, the '48-'49 orders, did not cap, have22
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an enrollment cap, which was, I guess, the way1

things were done in those days.  It even pre-2

dates, not age-wise but at least in practice.3

MEMBER ETHERLY:  I won't touch4

that one.5

MR. FEOLA:  So subsequently, the6

Hebrew Academy -- we can show evidence of this7

-- actually grew to over 400 kids at this8

location in this facility.9

When the Owl School bought this10

property from the Hebrew Academy, they applied11

for a certificate of occupancy for 225 kids,12

and were issued that without coming back to13

the Board.  14

So when Jewish Primary Day School15

bought it from the Owl Academy, the Zoning16

Administrator placed the cap, if you will, at17

225, based on the previous certificate of18

occupancy.19

MEMBER ETHERLY:  Okay, and that's20

what's currently on the C of O that's21

presented in the hearing -- in the pre-22
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submission materials?1

MR. FEOLA:  That's correct.2

MEMBER ETHERLY:  Okay, thank you.3

Thank you, Madam Chair.4

CHAIR MILLER:  So clearly you're5

not seeking an increase in enrollment from6

what's been allowed by a BZA order, right?7

MR. FEOLA:  Correct, that's8

correct.9

CHAIR MILLER:  Okay.  10

MR. FEOLA:  The BZA has never11

ruled on a population cap for this facility.12

CHAIR MILLER:  And the certificate13

of occupancy, just what's the number again14

now?15

MR. FEOLA:  225 students, 4216

faculty and staff.17

CHAIR MILLER:  So because you have18

a number of a certificate of occupancy also at19

225, the ZA thought you should have a number20

from the Zoning Board, and you wanted it21

greater?  Is that it?22
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MR. FEOLA:  That's correct.  The1

Zoning Administrator a few years ago basically2

told us that he didn't believe it was in his3

authority to increase the enrollment beyond4

225, without -- under the regulations, unless5

the Board voted on it.6

CHAIR MILLER:  Okay.  Well, based7

on other experience, I think it's a good idea8

to have the BZA order set the number of9

students.  Also, we can certainly clarify this10

in this proceeding. 11

But sometimes on a certificate of12

occupancy, it's not clear, and looking at that13

one that Mr. Etherly just showed me, it's not14

clear whether we're talking about allowed in15

the building at one time, or where we're16

talking about enrollment. 17

So okay.  So it's somewhat of a18

clean slate we're starting here in a way, for19

BZA approval for JPDS.  Okay.  20

MR. FEOLA:  Just when you think21

you've seen it all, right?22
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CHAIR MILLER:  And when you go1

through this though, I guess we do need to2

understand.  It sounds as if, in your3

application, you are talking about an4

enrollment figure and not how many in the5

building at one time.  6

Okay, all right.  Then I'm going7

to  -- are there other preliminary questions?8

Unless there are other, which there don't seem9

to be other preliminary issues, let you go10

forward with your case.11

MS. RODDY:  Good afternoon.  As I12

said, my name is Christine Roddy, and I'm with13

Pillsbury.  As a preliminary matter, we would14

like to have Ms. White accepted as an expert15

in traffic engineering. 16

We submitted her resume as Exhibit17

H to the pre-hearing statement, and she's18

available today if you have any questions.19

CHAIR MILLER:  Did you say her --20

I remember seeing a resume in here, but where21

is it?22
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MS. RODDY:  It's Exhibit H to the1

--2

CHAIR MILLER:  H?3

MS. RODDY:  --14-day submission.4

She has testified before this Board, as well5

as the Zoning Commission, as an expert6

previously.7

CHAIR MILLER:  Do you remember the8

case that was before this Board, or when that9

was?10

MS. WHITE:  I'm always confused on11

BZA versus Zoning Commission, but I did an12

American University campus plan back in 2000,13

George Washington University campus plan in14

2000, Georgetown University, many further15

applications on GW's campus.  I've done a lot16

of things.17

CHAIR MILLER:  Okay.  There was a18

period where the Zoning Board before us, the19

campus plans that we --20

MS. WHITE:  Right.21

CHAIR MILLER:  But in any event,22
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we just had a chance to look over your resume,1

and when I first started looking I saw2

Maryland.  Do you have any D.C. experience?3

MS. WHITE:  Well, our office is in4

D.C.  I've worked in the District my whole5

career.6

CHAIR MILLER:  Okay, and I see7

you've done all these campus plans and8

everything.  So I have no problems qualifying9

you as an expert witness.10

MS. RODDY:  We are here this11

morning for the application of the Jewish12

Primary Day School, which seeks special13

exception relief to increase its student14

enrollment from 225 students and 42 faculty15

and staff, to 275 students and 56 faculty and16

staff members.17

The school also seeks special18

exception relief to incorporate an adjacent19

property into its campus.  Finally, it seeks20

variance relief to provide stacked parking21

spaces in satisfaction of its parking22
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requirement.  1

The school is located in the2

Brightwood neighborhood of Northwest3

Washington, D.C., at the intersection of Fort4

Stevens Drive and 16th Street.  The school was5

constructed for school use in 1950, and as you6

can see from the overhead, it's surrounded by7

a variety of different building types.8

To the north, there's an apartment9

building, as well as to the east.  To the10

west, you have 16th Street.  To the south is a11

single family home that was constructed in12

1952.13

Ms. Greenfeld will go into further14

detail regarding the school's history at this15

site.  16

CHAIR MILLER:  Before you move off17

of this though, is that a house that's within18

the red border as well?  It seems like you're19

pointing to a house outside the red border.20

Is that a house within it or --21

MS. RODDY:  The house that is22
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within the red border is the adjacent property1

that we would like to incorporate into the2

campus.  The house outside the border is a3

single family home.4

CHAIR MILLER:  Right, and the5

house that's within it, you would like to raze6

it and make that a play area?7

MS. RODDY:  That's correct, the8

existing space.9

MEMBER ETHERLY:  And pardon the10

interruption, Ms. Roddy.  But just for the11

sake of orienting myself, Dr. Welsing's12

residence, would that be the residence that's13

just barely pictured outside of the red14

bordered area?15

MS. RODDY:  That is correct.16

MEMBER ETHERLY:  Thank you.  Thank17

you very much.  Thank you, Madam Chair.18

MS. RODDY:  This application19

satisfies the standards for both variance and20

special exception relief.  21

The increase in student enrollment22
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and faculty and staff, as well as1

incorporating the adjacent property, is in2

harmony with the general purpose and intent of3

the zoning regulations, as well as the zoning4

map, and will not adversely affect the5

neighboring properties.6

Neither request for relief will be7

objectionable to adjoining and nearby8

properties because of noise, traffic, increase9

in students or lack of parking.  10

The request for staff parking11

satisfies the variance standard, because the12

site is affected by an exceptional13

circumstance.  14

Strict application of the zoning15

regulations would result in a practical16

difficulty for the Applicant, and the granting17

of the variance will not cause substantial18

detriment to the public good, nor19

substantially impair the intent, purpose or20

integrity of the zone plan.21

The school will have two witnesses22
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that will testify on its behalf today.  Ms.1

Helaine Greenfeld with Jewish Primary Day2

School.  She will testify to the history of3

the school, to the school's needs, as well as4

to its community outreach efforts.5

We have Ms. Nicole White, who will6

testify to the traffic impact study that they7

prepared for the site.  With that, I will turn8

it to Ms. Greenfeld.9

MS. GREENFELD:  Good afternoon10

now, Madam Chair and Board members.  My name11

is Helaine Greenfeld.  I'm the president of12

the Jewish Primary Day School of the Nation's13

Capital.14

JPDS is a co-educational15

elementary school, providing a Jewish and16

general studies education for grades pre-K17

through 6 at 6045 - 16th Street, N.W.  We are18

the only Jewish day school in the nation's19

capital.20

The Jewish Primary Day School was21

founded in 1988 by parents seeking a Jewish22
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day school education in the District of1

Columbia, close to their homes, close to where2

they worked.  There was not and is not another3

day school in D.C.4

We were first affiliated with the5

Addis Israel Congregation on Quebec Street,6

N.W. in D.C., and in 2000 became independent7

of the congregation.  After several failed8

attempts to find a permanent home in D.C., we9

temporarily moved in 2000 to a rented and10

empty Montgomery County public school in11

Montgomery Hills, and then in 2003, were able12

to move back to a permanent home in the13

District on 16th Street.14

Today I'm going to talk to you15

about the school's current situation, and how16

it results in our request to the BZA for, as17

Ms. Roddy said, an increase in the student and18

faculty population, to reconfigure the parking19

lot, and to develop the open space.20

Our current situation is basically21

a dilemma, that we love our school's small22
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size, but because of our limited certificate1

of occupancy, we are turning children away.2

Our current certificate of3

occupancy is for 225 students, and last year4

we had 221.  This year we have 224.  To live5

within the certificate for this year, we had6

to turn away qualified applicants, nearly a7

dozen in the spring and then more over the8

summer.9

If the current certificate stays10

in effect, we won't be able to admit new11

families, and we may have to turn away younger12

siblings of current students.13

Therefore, we are coming to you to14

ask for a change in the certificate of15

occupancy, from 225 students to 275.  When we16

decided to ask for this change, we knew that17

it would have an impact on the neighborhood,18

and we knew that the biggest potential impact19

could be traffic and parking.20

Therefore, we retained Symmetra as21

a traffic consultant, to study our parking and22
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traffic situation and make suggestions, which1

they did.  2

The most important and most3

practical to put into effect was something4

that we were able to do right away, and5

decrease the impact of our presence in the6

neighborhood even before we grew and even as7

we grow.8

That is really to increase the9

number of children taking a school bus.  We10

surveyed the parents.  11

We tried to identify the reasons12

that enough kids were not taking the bus, and13

it turned out that if you lower the price by14

half, you will be able to increase the number15

of riders on the school bus, which we were16

able to do.  We were able to quadruple the17

number of riders on the bus. 18

We were able to urge parents to19

take the bus.  We worked with parents to work20

out the right stops for pick up in the morning21

and drop-off in the afternoon, and it's been22
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a terrific success that Ms. White will talk1

about.2

The second thing that we need to3

do is also reconfigure the current parking lot4

because of the increase in faculty and staff.5

In order to meet the legal requirements of two6

spots for every three employees, we considered7

different possibilities.8

Again, the most practical solution9

is to add staff parking spaces in our lot.10

Again, Ms. White will address this, but it is11

a solution that really worked for us, because12

I think it uniquely works very well for the13

school.  Teachers are in the building all day,14

very rarely leave in the middle of the day.15

We have a single security guard.16

We have a front desk.  We can easily take the17

keys.  We can make any movements of the cars18

without the teachers ever having to leave19

their classrooms.20

As I say, it really is a rare21

occurrence, and hopefully will be able to be22
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planned to some degree.  1

The final element of our proposal2

is to convert the vacant house next door to a3

green play space for the children.  We4

purchased the house the fall that we moved in5

in 2003, with the full intention of razing the6

house and creating green space.7

It's one of the difficulties of8

having an urban school, of course, that you9

don't have the luxury of big fields and a play10

area for children.  But we wanted to be able11

to have some green space, and this was12

available and seemed to solve our problems.13

The house has been vacant since we14

moved in, and we use it for storage right now.15

We frankly have not had the money to raze it16

until now, and are able to do that at this17

time.  It really is something that the parents18

would like to have and that we believe the19

children would benefit from.20

In developing this play space, we21

know that we will have to safeguard the22
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security of the children.  We don't want it to1

be an attractive empty space when we're not2

using it for children.  3

So we of course will be putting up4

fencing in the front at 16th Street, and we5

also understand that we're subject to the6

requirements of the Commission on Fine Arts,7

because we are across the street from Rock8

Creek Park, and we look forward to working9

with them to figure out exactly what the best,10

most attractive fencing will be.11

We have worked and kept the ANC12

and neighbors, as best we can, apprised of our13

plans, and we already have an appointment14

scheduled for the next Brightwood Community15

Association meeting, to show them our plans16

for the green space, and we'll be working with17

them to do that accordingly.18

Let me say that when I spoke a19

minute ago about the adverse impact on the20

neighborhood, I also wanted to talk about the21

positive impact that I think we have in the22
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neighborhood, that our children have in the1

neighborhood.2

We are very proud of the things3

that we have done in the community, with the4

community, and I hope for the community.  It5

is really one of the values that we teach our6

children, to become involved in the world, and7

to make the world a better place.  We believe8

that we should start in our own community.9

We have partnered with other local10

schools, the Nativity Catholic Academy a11

couple of blocks away, the Latino Montessori12

Bilingual School around the corner on Missouri13

Avenue.  14

We have done plantings.  We have15

done storm drain labeling projects.  We have16

worked most recently packing up Thanksgiving17

baskets with one of the ANC members.  18

We try to be an active member of19

the community with respect to the kids in20

sports.  We're proud members and recent21

champions of the 16th Street Kickball League.22
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We try very hard to teach our1

children and the grown-ups working in the2

school and for the school try to lead by3

example.4

As part of that, we have tried and5

we tried from the very beginning when we came6

to the school to contact our immediate7

neighbors, and to make contact with the ANC8

members, with community associations.9

We're very proud that we have the10

unanimous support of ANC 4A for our proposal,11

the Brightwood Community Association, whose12

president, Camilla Anderson, was here this13

morning but had to go; the 16th Street Heights14

Citizen Association.  We have letters from15

both of them.  16

The neighbors in the house that17

you can't see, which is one house further18

south, Dr. and Mrs. Frederick Phillips,19

Frederick and Inez Phillips, whose also20

written you a letter.  Dr. Phillips wanted to21

be here today but was unable to.  They also22
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support us.1

We've had a wonderful relationship2

with them.  They've been to our school and3

we're just again happy and proud of the work4

that we've done in the community, and want to5

continue really to do everything we can to6

continue to keep the community apprised of7

what we do.8

I'm going to turn it over to Ms.9

White, to talk about transportation.10

CHAIR MILLER:  Wait a second.11

Excuse me.  There's somebody else who's come12

to the table, and I'm wondering.  Excuse me,13

ma'am.  Do you want to tell us who you are?14

MS. ISRAEL:  Yes.  My name is15

Commissioner Habieba Israel, representing 4A.16

CHAIR MILLER:  Okay, thank you.17

MS. ISRAEL:  You're welcome.18

CHAIR MILLER:  Okay.  We were just19

debating whether we want to ask questions now,20

or just come back.  But you can continue and21

then we'll come back and ask you all22
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questions.1

MS. WHITE:  Okay.  Good afternoon.2

I have just a few slides here.  My name is3

Nicole White, and I'm a principal with4

Symmetra Design.  5

We have been working with JPDS on6

the transportation study, and there has been7

a heavy emphasis on transportation management8

as part of this.9

Okay.  We've already heard the10

school is located off of 16th Street.  Access11

to the school parking lot is right here off of12

Rock Creek Ford Road.  13

We studied numerous intersections14

along 16th Street and a couple along 14th15

Street as well.  So this is our study area16

that we coordinated with the District17

Department of Transportation.18

School drop-off occurs each19

morning between 8:10 a.m. and about 8:30 a.m.20

Drop-off again -- here's a closer view --21

occurs here at the school parking lot in the22
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rear of the building, and pick-up occurs from1

3:15 p.m. to 3:45 p.m., and then pick-up2

occurs on 16th Street and also at the drop-off3

in the rear of the building.4

I have been at the school a number5

of times during the drop-off, and I have to6

comment on how efficient operations were.7

They have a security guard out there who gets8

vehicles into the gate very efficiently, gets9

them out and then there are staff or faculty10

there to get the children out of the cars11

quickly.12

We first started working with13

Jewish Primary Day School back in March 2007,14

and Helaine testified that they were initially15

concerned about potential impacts.  Sometimes16

concern can bring about positive things here,17

and we'll talk about that shortly.18

But we first did our traffic19

counts and observations in March of 2007, and20

when we came along, we noticed that the school21

had a 57 percent car pool participation, which22
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is a good participation, but only nine percent1

of the students rode the school bus.2

So we looked for an opportunity to3

reduce trip generation, minimize traffic4

impacts associated with the school, and the5

school was very aggressive in looking at, as6

Helaine has testified, opportunities to7

increase ridership.8

So when we looked at surveys again9

in October 2007, we had 100 students on the10

school bus, which is up from nine percent to11

45 percent.  So that's really an impressive12

initiative.13

So here we are.  What does that14

increase to 45 percent mean in terms of15

traffic?  Back in March 2007 we did our16

traffic counts.  We had 216 a.m. and 210 p.m.17

trips associated with the school.18

Those numbers went down19

significantly to 29 percent reduction and a 4720

percent reduction in October 2007 when we did21

our counts, after the implementation of their22
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management.1

We went ahead and we took the2

initiative to project future traffic3

associated with the school, associated with4

the 22 percent increase, in going from 2255

students to 275 students.6

Even with that increase, we would7

still have a reduction in traffic as compared8

to the March 2007 counts, when we were first9

retained to do the study.10

So when we met with the school to11

share the results, there was a little concern.12

Well first, they were pleased to see all of13

the A's and B's along 16th Street, and there14

was some concern for the D on 14th Street at15

Fort Stevens Drive during the a.m. peak hour.16

I assured them this is not the17

report card here.  Level of Service D is18

certainly acceptable for traffic conditions.19

Also, I noted that 14th Street has20

commuter traffic; Fort Stevens Drive is an21

unsignalized intersection and you have very22
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few JPDS vehicles that travel through that1

intersection.2

So the school wanted to look for3

an opportunity to increase the parking supply4

associated with the planned increase in staff.5

So the aerial on your left shows the current6

parking configuration, with parking spaces7

located in the center of the parking lot.8

So they worked with an architect9

to reconfigure this, and they eliminated the10

middle parking spaces.  Now they're allowing11

for stacked parking spaces along the perimeter12

of the parking lot.  So that's able to13

increase the parking supply from 29 to 3714

spaces.15

Then this is just a close-up view,16

so you can see in greater detail how the17

school plans to stack parking.  So at this18

time, I guess I'll turn it back over to19

Christine or to --20

MS. RODDY:  That concludes our21

main presentation, and we'd be happy to answer22
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any questions that you have.  1

MEMBER LOUD:  Good afternoon.  I2

think everybody's being extra kind to each3

other.  My name is Marc Loud and thanks for4

coming, and I want to commend you on the5

school and the great work that you guys are6

doing, and the evolution of the school.  7

I had a chance to review the8

pleadings from what sounded like a very small9

group of folks concerned about the education10

which you have now.11

I wanted to ask you a couple of12

questions about the enrollment projection of13

275, and what some of the drivers are, how you14

reached that particular conclusion.  15

Some of your pleadings indicate16

that the market demand last year was about 1117

that were on the list that were not admitted.18

So between the 11 that currently19

want to get in and can't get in, to the 27520

that you set the cap at, if you can just21

elaborate a little on what undergirds some of22
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that.1

MS. GREENFELD:  Sure.  What we2

have seen over the last several years is that3

as we found a permanent home in the District,4

our enrollment really stabilized.  5

So the attrition that we had6

experienced as we moved around really has7

tapered off to a level of attrition that you8

would see in most every independent school.9

So the projections are really10

based on the end of that attrition, and being11

able to continue to fill the classes, where as12

at one time we didn't fill the incoming13

classes and we were losing students at the14

upper levels.15

MEMBER LOUD:  Was it in part based16

on -- you testified a little bit earlier about17

some of the sibling connections that would not18

be allowed in the school?  I'm just trying to19

sense --20

MS. GREENFELD:  Yes.  We have some21

sense, to a limited number of years out of22
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course, because our youngest kids are four, in1

the pre-K.  So it's a little hard to project2

too far out without getting nosey with the3

parents.4

But we do have an idea of how many5

siblings we can expect for the next couple of6

years.  Now not every sibling comes to us for7

pre-K.  Most, many, if not most do for8

kindergarten.  So that gives us some sense of9

it, just trying to project the increase in10

interest that we've had, the inquiries and11

watching the trend.  12

We've also looked at studies of13

Jewish population study that was conducted a14

few years ago, to take a look at the increase15

in Jewish population in the District, and try16

to figure out what the demand is, and also to17

see what the building itself really can hold18

and what is the limit.19

I mean Mr. Feola mentioned that20

the school held at one time 450 kids.  That21

was a different kind and a different mode of22
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instruction.  1

So the 275 really is the outer2

limits of what we think our mission and our3

philosophy, the intersection of our mission4

and philosophy with the physical limits of the5

building.6

MEMBER LOUD:  And what's the time7

horizon that you're projecting the 275 for?8

MS. GREENFELD:  Probably about9

three years, three admission cycles.10

MEMBER LOUD:  One of the things we11

have to do, Ms. Greenfeld, is take a look at12

our own regulations, which sort of provide the13

guideline for us as to how to assess this14

application.15

In Section 206.2, it speaks to16

some of those conditions.  Some, I think,17

you've prepared for and you've spoken to,18

particularly around traffic.  But let me just19

quote it right quick.20

"The private school shall be21

located so that it is not likely to become22



82

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

objectionable to adjoining and nearby property1

because of noise, traffic, number of students2

or otherwise objectionable conditions."  3

Can you speak a little bit to some4

of the noise abatement or your projections5

around how this may or may not affect noise6

upon neighboring properties, and if so, what7

the abatement is being contemplated should be?8

MS. GREENFELD:  Sure.  First, let9

me say that we wouldn't anticipate there being10

too many more kids outside making noise at one11

time than there are, because the entire school12

is never out at recess at one time, and only13

a certain number of classes are out at one14

time.15

Also, we have a play space with16

play equipment for the younger grades, for17

pre-K and K -- I don't know if you can see it18

on those pictures, but it's to the north of19

the parking lot.  There's a little lot there.20

So that accounts for a couple of classes that21

go outside separately.22
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So we anticipate that the property1

next door would be used for, I don't know,2

about three or four classes at any one time.3

Again, we have small classes.  So it would be4

a limited number of kids.  I guess they would5

make noise.  6

Would they drown out the traffic7

noise from 16th and Military?  I hope not.  It8

depends on what grade and what they're9

playing.  But certainly, you know, we10

anticipate that they will make noise.11

We have buffer -- there is already12

between our property and Dr. Welsing's a13

fence, a wooden fence, that is pretty thick,14

and also some greenery there.  15

We are talking, as we look at16

exactly how we're going to develop that area17

into a play space, we're looking at increasing18

some of the planting.19

This shows you from -- that's 16th20

Street there, and that is the buffer, part of21

the beginning of the buffer on the border22
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between our property and Dr. Welsing's1

property.  That just shows you again, a little2

bit more of it. 3

I don't know if you can see with4

the lights on, but there is a wooden fence5

behind the greenery.  Then a little further6

back, there's more fence and more greenery and7

we could add more greenery if that would cut8

down on noise.9

MEMBER LOUD:  How tall is the10

fence?11

MS. GREENFELD:  Oh, it's taller12

than me.  Probably about six feet.13

MEMBER LOUD:  I think you14

testified or perhaps Ms. White testified to15

the a.m.-p.m. pick-up and drop-off.  I noticed16

that for pick-up, they're picked up on 16th17

Street, whereas they're dropped off, I think,18

on Rock Creek Ford Road.  Is there a reason19

why their pick-up is 16th Street?20

MS. WHITE:  Drop-off occurs on 16th21

Street.  I'm sorry.  Drop-off occurs during22
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the rear of the building only, but pick-up1

occurs in both locations.  Sometimes you need2

a little more space for pick-up than on drop-3

off.4

It occurs earlier than the5

commuter peak hours, so there's not like a6

conflict with the heavy rush hour period.7

MEMBER LOUD:  But is there a8

policy or safety reason why they're not picked9

up on Rock Creed Ford Road?10

MS. GREENFELD:  I'm not sure I11

understand the question.12

MEMBER LOUD:  Well, if I13

understood Ms. White's presentation, I think14

that she made the point that the pick-up, I15

guess at 3:45, was only on 16th Street.16

MS. GREENFELD:  No.  There is a17

car pool line that goes on in the parking lot.18

MEMBER LOUD:  For pick-up as well?19

MS. GREENFELD:  Right, but because20

it's legal to park in front of the building in21

non-rush hours times, and that encompasses our22
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pick-up, we allow a lobby pick-up.  1

If you walk, take the bus or if2

your parents park anywhere that's legal and3

come in and get you, then that's allowed too.4

MEMBER LOUD:  All right.  Thank5

you for clarifying that point.  I don't have6

any further questions right now.7

CHAIR MILLER:  Mr. Etherly.8

MEMBER ETHERLY:  Thank you, Madam9

Chair.  If I could, I want to just follow10

along Mr. Loud's questions, and I'll probably11

bounce between you, Ms. Greenfeld, and you,12

Ms. White.13

Let's stick with the pick-up for a14

moment.  There are rush hour restrictions for15

parking on your side of 16th Street, but your16

pick-up typically occurs before that 4:00 p.m.17

time kicks in. 18

So is it typically the case that -19

- well actually, let me ask this question.20

What's the signage, then, that's in front of21

the school on 16th Street?  When I say22
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"signage," it is just "No parking 4 to 6:301

p.m."?2

MS. GREENFELD:  Yes, and then in3

the morning hours and the evening rush it's4

prohibited.5

MEMBER ETHERLY:  Okay, and6

typically during school days, and our ANC7

commissioner is also indicating yes, so thank8

you very much for that feedback, because I'll9

probably want to bounce some of the same10

questions off of you as well.11

So during the hours when the12

restrictions are not in place, do you13

typically have vehicles parked in front of the14

school, that might not be affiliated with you?15

MS. GREENFELD:  Not affiliated16

with us?  No.17

MEMBER ETHERLY:  Either way.18

Let's just say either way.  Typically, are19

there cars that will be parked out in front of20

school --21

MS. WHITE:  Yes.22
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MS. GREENFELD:  Yes, yes.  That's1

not to say there are cars parked there all the2

time all day.3

MEMBER ETHERLY:  Got you.4

MS. GREENFELD:  But there are5

typically cars parked there, you know.  At any6

given time of those legal hours, you might7

find cars there.8

MEMBER ETHERLY:  Okay, and what9

I'm trying to kind of feel around is whether10

or not other are any inevitable -- I haven't11

seen anything to suggest so, but are there any12

inevitable instances where conceivably a13

parent might, in their zealousness to get the14

day started, get their young person into your15

care and then move on, might a parent or two16

double-park in order to effect drop-off and17

then get on their giddy up, or even to effect18

pick-up and then leave?19

MS. GREENFELD:  In the morning, no20

one ever stops to drop off their kid on 16th21

Street.  It just doesn't happen.  The bus22
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stops there momentarily.  Kids get off.  They1

go on their way.  No one parks their car on2

16th Street during morning rush.  3

In the afternoon, I would say, in4

my experience, 99.9 percent of the time every5

car is gone by four.  The only time I've ever6

seen a car not gone by four was when they had7

a dead battery.  8

We encourage our parents -- let me9

say it this way also.  We encourage our10

parents at every turn to follow the parking11

regulations.  We are very clear with them.  I12

personally have reprimanded parents for13

parking in the wrong place on Fort Stevens,14

and ask people to move, if I think they're15

going to -- it looks like they might be16

staying past four.17

So we're very vigilant about it.18

We explained that we need to follow the rules.19

MEMBER ETHERLY:  I may have missed20

this point, if it was raised in your opening21

remarks, or if it was provided in the written22
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material.  1

Do you have your parking policy2

memorialized in writing for parents to3

receive, either upon enrollment or just at the4

beginning of the school year?5

MS. GREENFELD:  That's a good6

question.  I don't know.  I'm going to -- yes,7

it is in the parent hand book.8

MEMBER ETHERLY:  Okay.  It's been9

indicated that it's in your parent handbook,10

and that there are periodic communciations.11

MS. GREENFELD:  I know we do12

communicate that from time to time to parents,13

and it is, I'm told now, in the handbook.14

MEMBER ETHERLY:  Okay, excellent,15

excellent.  As the Chair indicated, this Board16

has seen more than its share of school cases,17

and typically that type of tool can be very18

helpful to again, not suggesting that you have19

some scofflaws, but in the inevitable rush,20

somebody might decide to stop.21

Because it's such a, as Ms. White22
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used the term in her report, a principal1

arterial, that's a very long-winded way of2

saying 16th Street is busy.3

MS. GREENFELD:  It is.4

MEMBER ETHERLY:  It would most5

certainly be a hazardous situation for anyone6

to try to effect a pick-up or drop-off at any7

point during rush hour, the red light cameras8

notwithstanding, or I should say the speed9

cameras notwithstanding along portions of 16th10

Street.11

Let me now move, and I'll come12

back to traffic in a moment for you, Ms.13

White, but let me move real quickly to the14

issue of the house, the residential property15

that you acquired, and I forgot to mention I16

made a note at the top of my remarks.17

Number one, welcome back, being18

that you came back in 2003, and19

congratulations on the kickball.  That was on20

my sports that I excelled in in elementary21

school.  There you go.22
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With respect to the issue of the1

house, it's been vacant and you haven't used2

that space for anything up to this point;3

correct?4

MS. GREENFELD:  For storage.5

MEMBER ETHERLY:  Just for storage.6

It's not up to code for instruction.7

MS. GREENFELD:  Okay.  So from a8

storage use standpoint, the traffic to and9

from that property from your main building10

would be sporadic at best, up to this point,11

meaning you don't typically have a large12

amount of people coming to and from that13

particular building?14

MS. GREENFELD:  Correct, correct.15

MEMBER ETHERLY:  Okay.  Have you16

designed as of yet what that play space will17

look like, and how you would allocate that18

space for use by your young charges?19

MS. GREENFELD:  We're working on a20

plan.  We are trying to maximize flat space,21

to maximize the  area, to keep as much22



93

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

greenery in many trees as we can.  We don't1

really want to take anything down that doesn't2

have to come down when the house is razed,3

planting more if we can.4

We have to -- but we don't have a5

final plan yet.  It's something of a6

challenge.7

MEMBER ETHERLY:  The reason why I8

ask, and I can understand that, especially as9

it's a work in progress, is that will be very10

helpful in terms of gauging what kinds of11

impacts, if any, might be experienced by12

neighboring property owners.  Again, there may13

be some.  Maybe there won't be.  14

But in other cases, especially15

where there are residential properties16

abutting the play area, it's very helpful to17

really get a sense, right down to tell me18

where the jungle jim is at.19

MS. GREENFELD:  Let me say, we20

don't plan to put any equipment.21

MEMBER ETHERLY:  No play equipment22
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there.  Just open green space?1

MS. GREENFELD:  Correct, correct.2

Just a place to kick around the soccer ball or3

run around and play tag.4

MEMBER ETHERLY:  And again,5

recognizing that it's work in progress, in6

terms of transporting your students from the7

main building to that play area, how would you8

-- how do you anticipate effectuating that9

movement?10

MS. GREENFELD:  There are two ways11

to exit the building.  There's a side door on12

the gym that exits pretty much onto that play13

space, and then again the front door has a14

walkway that comes again, pretty much to the15

driveway of the other house of that play16

space.17

MEMBER ETHERLY:  Okay.  So you18

would anticipate using -- and I think I can19

see -- and I'm looking at one of the20

overheads, actually Slide 17, which is a21

little closer. 22
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But I can see the walkway from the1

front of the building  that kind of curves --2

yes sir.  Thank you, Mr. Feola, that curves3

right around to where the vacant house is now.4

Then that's your gymnasium off to5

the side, where there's another door that you6

could use to exit student in and out of?7

MS. GREENFELD:  Exactly, yes.8

MEMBER ETHERLY:  Okay, and it's9

your anticipation that in response to Mr.10

Loud's question, that you might not -- you11

wouldn't expect to have more than three or12

four classes outside in the green space area13

at any one time?14

MS. GREENFELD:  Sure, correct.15

MEMBER ETHERLY:  What would be16

that rough number of students per class?17

CHAIR MILLER:  Excuse me, excuse18

me.19

(Simultaneous discussion.)20

MS. GREENFELD:  Anywhere between21

60 and 80 kids at one time.22
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MEMBER ETHERLY:  At one time, and1

that would be the equivalent of three or four2

classes?3

MS. GREENFELD:  Possibly.  That's4

the maximum, right.  That's the very most.5

That assumes that, you know, every bit of the6

schedule is working exactly right, and every7

kid is there from every class, and they're all8

outside there.  9

But that's the maximum and there's10

also again, as I say, available play space11

with equipment on the other side of the12

parking lot.13

MEMBER ETHERLY:  In earshot, okay.14

Again, I'm only exploring it from the15

standpoint of encouraging you to, and I'm sure16

you're thinking about it, be very detailed in17

terms of the program between those two spaces.18

Again, because you have some19

residential properties on that side, and20

perhaps let me ask this question.  Is Dr.21

Welsing's house the only residential property22
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as you head in that direction?1

MS. GREENFELD:  There's another2

residential property that we're adjacent to in3

the back.  It's hard to see from here, but the4

back yard of 6029, the property we own, has5

also a border with the property at 60, I think6

it's 17, the corner property.  So we are7

adjacent to both.8

MEMBER ETHERLY:  Okay.  9

MS. GREENFELD:  Dr. Phillips'10

property.  It's his side yard there.11

MEMBER ETHERLY:  Okay, excellent,12

excellent.  Okay.  I think that settles me for13

the moment, Madam President, if we can say14

that, Ms. Greenfeld.  Thank you very much.15

Ms. White, let me come to you on16

some of the traffic items, and I wanted to17

just be sure I understood a couple of the18

numbers, some of which were surprisingly good,19

considering the area that we're dealing with.20

With respect -- if we could go21

through the travel mode to school slide --22
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thank you, thank you very much there.  You1

noted that the school bus usage has increased2

to 100 students or 45 percent as of fall 2007.3

Was there a corollary drop-off in4

the ride-alone numbers?5

MS. WHITE:  We didn't dig into6

that deeply.  I imagine that there was7

probably a reduction in the car pool8

percentage, as well as the ride-alone.  9

So we just looked at how effective10

it was by looking back to the traffic counts,11

which showed the large reduction in trips.12

MEMBER ETHERLY:  And I'm going to13

go to your traffic report for a moment, but it14

could conceivably be a question that comes15

back to Ms. Greenfeld.  16

There was a chart that had a17

breakdown of the student composition, in terms18

of state of residence, if you would.  I wanted19

to make sure that I asked you --20

MS. WHITE:  Page three of the21

traffic study.22
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MEMBER ETHERLY:  Okay, thank you.1

It's Table 1 on page three of the traffic2

impact study, and it notes the residential3

distribution of students by jurisdiction,4

Maryland, District of Columbia and Virginia,5

with Maryland being the highest percentage6

represented at 59 percent.7

The travel mode chart, does that8

chart reflect this student distribution9

currently, meaning those numbers are10

reflective of the fact that you have a 5911

percent distribution of your student body12

coming from Maryland?13

MR. GLASGOW:  It's a little bit14

lower this year.  Just a little bit. 15

MS. WHITE:  These numbers are from16

March 2007, right.17

MEMBER ETHERLY:  So the prior18

school year essentially?19

MS. WHITE:  Right.20

MS. GREENFELD:  It's a little bit21

lower.  We found that again, as we settled22
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into a permanent home, our students are -- the1

distribution of our students is increasingly2

from the District.3

MEMBER ETHERLY:  Okay, okay, okay.4

With respect to -- if we could, coming back to5

you, Ms. White, if we could stay on the school6

trip generation chart, it was great to see the7

reduction numbers with the TMP and the student8

increase.9

Ms. White, how would you explain10

that?  What would you attribute that to?  I'm11

not suggesting that I'm skeptical of it, but12

those are great numbers, and you're talking13

about more students and more teachers.  So I'm14

just trying to kind of get a sense of --15

MS. WHITE:  Are you asking about16

the difference from March 2007 to October17

2007?18

MEMBER ETHERLY:  Yes.19

MS. WHITE:  That was because they20

went from nine on a school bus to 100 on a21

school bus.22
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MEMBER ETHERLY:  Okay, okay.1

Existing and future levels of service chart,2

which I believe should be the next slide.3

Excellent.  4

With respect to the existing and5

future levels of service, Lord knows my6

colleagues and I have seen these7

representations tons of times.8

They're very helpful.  Sometimes9

they might defy logic, because for any of us10

who have spent time sitting on any rush hour11

principal arterial, we might all feel that12

it's at Level D or worse.  13

What I want to ask is with respect14

to these levels of service, are these15

reflections of both a.m. and p.m. traffic?16

MS. WHITE:  Right.  The first17

letter is the a.m., and then there's a dash --18

MEMBER ETHERLY:  The second19

letter, and that's the p.m. --20

MS. WHITE:  The second letter is21

the p.m., yes.22
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MEMBER ETHERLY:  Okay, okay.  It's1

your finding, based on your examination and2

analysis, that these levels will continue with3

the increase of both students and faculties?4

MS. WHITE:  Right.  Yes, these5

were levels of service back in March 2007.  So6

we've shown a reduction in traffic.  7

So we would expect the same levels8

of service if not better, and you know, in9

maybe some of the C or D cases.  Well, not the10

D, because I don't think it's a lot of traffic11

there.  12

But yes, I would expect the same13

levels of traffic, because we're looking at a14

reduction in trips.15

MEMBER ETHERLY:  Okay.  Final16

question.  Thank you, Ms. White.  Let me come17

back to you, Ms. Greenfeld, and then I think18

I am done for the moment.19

With respect to what you're20

currently doing in terms of organizing drop-21

off and pick-up, are you utilizing staff as22
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directors, if you will, for your operations in1

the morning and the afternoon, to help parents2

move through?3

MS. GREENFELD:  Yes, absolutely.4

We have not only a security guard who stands5

at the gate to monitor the traffic and help6

people in and out of the gate, but once you7

get into the parking lot, there are staff8

standing at four or five different stations to9

open the doors, to get the kids out.  10

Parents are instructed not to get11

out of their cars and move the line along.  In12

the afternoon, the same.13

MEMBER ETHERLY:  Excellent.  With14

respect to the parking policy that you15

referenced, I don't want to sound draconian16

about it.  I'm not necessarily suggesting it,17

but let me just simply ask. 18

Do you have any type of penalty19

component to that policy?  Again, hoping that20

all your parents are --21

MS. GREENFELD:  Right.  We haven't22
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had to do that yet, although I threaten it.1

I have made it clear to one or two scofflaws2

that we'll ask the police to ticket our3

parents, and we are open to considering a4

system of fines from the school.  5

We're aware that schools have done6

that and, if necessary, we are willing and7

open to doing that.8

MEMBER ETHERLY:  I think that9

concludes my questions for now.  Thank you,10

Ms. Greenfeld.  Thank you, Ms. White.  Thank11

you, Madam Chair.12

CHAIR MILLER:  Thank you, Mr.13

Etherly.  First, I want to take a moment to14

recognize that there are people here for this15

afternoon's hearings, and to let you know16

we're still in the morning hearings.  17

I don't anticipate that we would18

get to the afternoon until at least and an19

hour and a half.  So you would be safe if you20

don't want to sit for these proceedings.21

Okay.  I have a few comments and22
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questions.  First, I want to say that1

congratulations to JPDS.  I'm happy you were2

able to find a good home in the city.  It is3

not an easy thing for schools to find the4

right place.  5

So I'm happy that that's happened6

for the most part.  I know that there's7

certain problems we're going to hear about,8

and hopefully they can be worked out as well.9

I don't want to hear a lot, but I10

just want to understand the history a little11

bit better, and I think it was touched upon12

earlier.  Are you related to the Hebrew13

Academy, or they're totally different?14

MS. GREENFELD:  They're a totally15

separate school that moved out, as I16

understand it, in 1975 and now are in Silver17

Spring.18

CHAIR MILLER:  And do you know why19

the previous schools moved out?20

MS. GREENFELD:  I could only21

guess.  I don't know.22
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CHAIR MILLER:  Okay, that's fine.1

We were here before, and I just want to make2

sure I got this.  With respect to the 2253

number that's in the certificate of occupancy,4

is there a basis for that number in particular5

that you're aware of?  Where did that number6

come from?7

MS. GREENFELD:  As far as I know,8

I think as Ms. Roddy said, that was the number9

that the Owl School had.  We purchased the10

school from them.11

CHAIR MILLER:  Okay, and that was12

their number.  We don't know whether that was13

related to the space or anything like that?14

MS. GREENFELD:  I have no way of15

knowing.16

CHAIR MILLER:  Okay, okay.  That's17

fine.  I think I'm most interested in whether18

there's going to be an adverse impact on the19

neighboring property, from the use of the area20

where the house is that you're razing as a21

play area.  22
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You said it's not going to be a1

playground or anything.  It's just going to be2

open space where the kids can run around and3

stuff, but it's outside.4

Yes, I was wondering if you could5

just put up the diagram with the red border on6

it, so we can have an understanding, a picture7

of what we're talking about, because you also8

made reference to another house, and I'm not9

sure where that is.10

Okay.  Could you point to the11

different houses that are on the right-hand12

side and what they are again?13

MS. GREENFELD:  That house that's14

highlighted now is the house that we own at15

6029.  Then that's house is the house owned by16

Dr. Welsing.17

CHAIR MILLER:  Okay, and then you18

talked about another house?19

MS. GREENFELD:  There's a third20

house that you can't see in that slide, but21

it's right where the red dot is now.  Behind22
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Dr. Welsing's house and then again down to the1

south, a little bit to the right there, is2

another property.  Is there a better slide?3

Maybe the first slide may show you.4

VOICE:  I don't think you have it5

on your diagram.  It's 6017, which is Dr.6

Phillips.7

MS. GREENFELD:  There's another8

picture that will show it to you.  No, this9

one.  There you can see it much better.  It's10

sort of hidden in the trees there, but that's11

Dr. Phillips' house, and his property line at12

the back abuts our property line in the back.13

Then Dr. Welsing's house is in the middle.14

CHAIR MILLER:  Okay.  He doesn't15

have a concern about --16

MS. GREENFELD:  No.  He's written17

to support us.18

CHAIR MILLER:  Okay.  It sounded19

like a big number, 60 to 80 children in that20

area.  What would they be doing?  They're not21

all running around at the same time?  What are22
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they doing in that area?  I think if I were a1

neighbor, I might be a little bit intimidated.2

MS. GREENFELD:  Well, to be honest3

we haven't really worked out how the4

separation.  5

If there are kids who want to play6

on the play equipment and kids who want to7

just run around, we'll have to work out how8

that's supervised.  But those are the number9

of kids who will be out at recess.10

Some of them clearly will want to11

climb, and we have sort of plastic houses and12

climbing equipment and all of that.  Some kids13

like to do that.  Some kids kick a soccer ball14

around.  Some kids sort of walk off to the15

side and talk.  I don't know.  What do16

children do during recess?17

CHAIR MILLER:  So I guess there'd18

be like a soccer game going on in that area?19

MS. GREENFELD:  Sure.20

CHAIR MILLER:  Field games?21

MS. GREENFELD:  Yes.22
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CHAIR MILLER:  So they have a lot1

of children playing in field games?2

MS. GREENFELD:  Right.  It would3

be an informal game.4

CHAIR MILLER:  How long is -- yes.5

It would be informal.  It's not like you're6

going to use that for games against other7

schools?8

MS. GREENFELD:  It's not going to9

be a regulation-sized field.  There won't be10

striping of the field.  There won't be -- it11

will just be a very informal game of kicking12

the ball around.  Sometimes they'll put down13

their coats for a makeshift goal.  But it will14

be that sort of thing.15

CHAIR MILLER:  So where do the16

children go outside for recess now?17

MS. GREENFELD:  On the parking18

lot.19

CHAIR MILLER:  All 60 to 80?20

VOICE:  But there are not that21

many now.22



111

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

MS. GREENFELD:  There are fewer1

now, so maybe it's about 40 or 50.  Again,2

some of them on the play equipment.  That's3

the lot with the jungle gyms, and some on the4

parking lot.5

CHAIR MILLER:  So there currently6

are some evergreens there, but that you could7

add to that?8

MS. GREENFELD:  Absolutely.9

CHAIR MILLER:  And did you do --10

did you have a noise expert or anyone like11

that do any kind of a study about the noise12

traveling to the neighbor's homes or anything?13

MS. GREENFELD:  We have not.14

Again, I think the assumption was that because15

it's on such a -- we're on such a busy street,16

it's a pretty noisy area as it is.  We didn't17

think that it would be any noisier with the18

kids.19

That's a picture of the covering20

between the two properties at the side closest21

to 16th Street, and that next one is just up a22
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little bit, sort of the next piece.1

CHAIR MILLER:  So there aren't2

children right now that play in that area?3

MS. GREENFELD:  No.4

CHAIR MILLER:  I'm just debating,5

Mr. Feola, whether to ask you a question,6

whether it's a fair question.  7

I know that you've represented8

other schools in which there have been noise9

studies, because of the same kind of question,10

children playing in areas near homes, even11

though there are other public streets.  12

I don't know if they're as noisy13

as 16th Street.  But I think we're talking14

about, you know, the assumption that 16th15

Street is louder and that will muffle the16

noise.  But we don't really have any -- why17

don't we need to noise expert to tell us about18

that?  19

How do we know that?  Are we just20

supposed to draw that conclusion, based on our21

everyday experience?22
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MR. FEOLA:  I mean you're correct,1

that every school is a little different and2

every neighborhood's a little different,3

right.  4

I would think this is an5

elementary school, not unlike a public6

elementary school that has an outdoor play7

area, in many cases next to single family8

residential houses.  9

Kids are part of our fabric of our10

community.  We like kids, or supposed to be.11

We should like to see them outside and12

enjoying recreation, you know.  It's part of13

the neighborhood.  We don't live in walled-in14

suburban enclaves.15

So no, we didn't have a noise16

expert.  We quite frankly didn't think this17

size, which is basically a single family lot,18

could have enough kids on it to generate the19

kind of noise that I think would demand a20

noise expert.21

There's no whistles.  There's22
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nobody -- there are no spectators screaming1

and yelling for the goal to be scored.2

They're just kids coming out for recess for 303

minute periods, to get rid of some4

frustration.5

God knows we all have kids who've6

needed that before they went back to study.7

CHAIR MILLER:  Okay.  Well, you8

know, I don't know.  We'll see how the case9

unfolds.  But you know, I don't think it's10

fair.  It's not a question of we love kids, we11

don't love kids.  12

Because we have a lot of childhood13

elements in our cases, school cases that come14

before us, and one of the things that we at15

least need to consider is any adverse impacts16

on neighboring properties, because it is a17

special exception.18

It's not -- I understand what Mr.19

Feola is saying, you know, about public20

schools and stuff, but they're matter of21

right.  So you know, that's it.  You live near22
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there, that's it. 1

But so anyway, we'll see -- Ms.2

Welsing is here to testify, and we may be3

anticipating some of what she might be4

concerned with.  But that's why I asked the5

question, at least.6

The rest of the -- the other sides7

of the school do not abut resident homes.  So8

you don't have a problem on the other sides?9

MS. GREENFELD:  There's only one10

other side, really, and there's an apartment11

house behind us.  12

Let me say that we are more than13

willing to discuss limits on the numbers of14

kids who can be out at any one time on the15

side lot.  That's certainly something we're16

open to discussing with Dr. Welsing. 17

In fact, we have had a18

conversation with her, mediated by some ANC19

members, to try to see what it is we could do20

for her, and that's one of the things that we21

have discussed with her and are willing to22
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continue to discuss.1

CHAIR MILLER:  Okay.  My only2

other observation on that is, and I'm not a3

noise expert and every once in a while we get4

these noise experts who can be very helpful,5

but if I recollect, sometimes it doesn't6

matter like more kids.  7

The noise may not be worse than8

one screaming baby, you know.  I mean, you9

know.  So I don't know.  So I just wanted to10

throw that out.  Okay.  Any other questions?11

Mr. Dettman.12

MEMBER DETTMAN:  Just a couple of13

questions.  Your normal operating hours, is it14

9 to 4, 9 to 4:30?15

MS. GREENFELD:  School begins at16

8:30.  Drop-off starts at 8:10.  So and school17

is over at 3:30, and by 3:45, pretty much18

everyone's cleared out.  There is also an19

after-school program with a couple of dozen20

kids.21

MEMBER DETTMAN:  Okay.  Would it22
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be safe to apply those same operating hours to1

the play area?2

MS. GREENFELD:  Oh, I think they3

would even be shorter, because the first4

thing, you don't go out first thing and you5

don't go out right before the very end.  So I6

would imagine it would be closer to anywhere7

from 10:00 to 3:00 at the latest for us.8

Although the after-school program9

does go outside, they usually are inside by10

4:30.  So it's a much smaller, as I say, a11

couple of dozen kids.12

MEMBER DETTMAN:  Do you anticipate13

programming this play area on the weekends?14

MS. GREENFELD:  No.15

MEMBER DETTMAN:  No.  The last16

question I had was I noticed in the17

application for party status, if I could find18

it here, it mentioned increased noise and19

increased traffic due to events where your20

facility is rented out to other organizations.21

What level of frequency is that done?  Is it22
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done at all?1

MS. GREENFELD:  Every other Sunday2

during the school year, we allow a religious3

school to use the building on Sunday mornings.4

Then the summertime -- oh, under 100 kids,5

about that.6

In the summertime, in addition to7

the faculty working there and for the faculty8

who are there over the summer, we have a9

summer camp that uses our summer school/summer10

camp that uses our facility, and that's even11

smaller.  It's about 50, maybe 60 kids at any12

one time.13

MEMBER DETTMAN:  Do you put the14

limitations on the number of people who can15

attend the after school programs, the16

summertime programs, the every other Sunday17

programs?18

MS. GREENFELD:  We haven't had to19

yet.  It's certainly something we could20

consider, but it hasn't come up yet.21

MEMBER DETTMAN:  Okay.  Thank you.22
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MS. GREENFELD:  I'm being told to1

remind the Board that the Sunday school is2

only inside.  They only use the classrooms in3

the inside of the building.  They don't go4

outside at all.5

MEMBER DETTMAN:  Okay, thank you.6

MEMBER ETHERLY:  Madam Chair, just7

as a follow-up, Ms. Greenfeld.  You had8

indicated that, of course, and the Office of9

Planning's report indicated that there are a10

couple of multi-family high-rise residentials11

in the area.12

Have you had any communication13

with any of those tenant or resident14

associations?15

MS. GREENFELD:  We have a16

relationship with the management of the17

Rittenhouse.  They are -- we have always had18

conversations with them.  We have a nice19

relationship with them.  20

The tenants association, the head21

of the tenants association and I have been22
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trying to be in touch with one another.  We've1

never had any negative feedback from them.  2

I'm hoping to be able to talk to3

her soon.  We have missed.  She was supposed4

to come for a tour and talk to us a couple of5

months ago.  She had to cancel.6

We don't have any real7

relationship with the folks in back of us.8

Really, we don't face each other at all, and9

don't really have anything to do with them one10

way or the other.11

MEMBER ETHERLY:  And just for the12

sake of clarity, the Rittenhouse, is that the13

property that's to your north on Fort Stevens?14

MS. GREENFELD:  Correct.  Well,15

it's on 16 th and Fort Stevens, that's the16

biggest -- the big one.  Let me also say, in17

answer to Mr. Dettman, that we have also18

offered our facilities to the ANC if they19

needed it to meet.  We have offered it for a20

candidates debate that was scheduled to happen21

for Ward 4 that didn't.  Our neighbor, Dr.22
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Phillips, needed a place for his son's wedding1

rehearsal, and he used our gym.  So we try to2

make our building, if we can, available to the3

community.  4

We don't have bleachers in our5

gym, but we would allow kids to come in and6

play tournaments in different leagues.  We7

would certainly consider it if we had those8

facilities, but we don't right now.9

MEMBER ETHERLY:  And I would10

hazard a guess, and I'm sure I'm not speaking11

out of school when I say that in the same vein12

as the Chair indicated, it's not about not13

liking kids.  14

It also most certainly is not15

about not wanting this to truly be a community16

asset to the fullest possible extent.17

It's simply giving us some18

additions to the universe of activity that we19

have to contemplate.  But that's definitely20

helpful to know, that there are other events21

as well.  I think Mr. Dettman's question is22
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definitely still very much right on target.1

As you consider what other uses2

beyond just your core programs take place in3

the building, it would be very helpful to give4

us a sense of that.  5

Obviously schools want to consider6

holiday opportunities, if there are parent-7

teacher nights, getting a sense for those8

kinds of things.  Because all of those could9

conceivably have traffic impacts. 10

MS. GREENFELD:  Right, right.11

MEMBER ETHERLY:  Hopefully not,12

and probably modest, if not insignificant.13

But just getting a sense of that is very14

helpful.  Let me make sure I just put a pin on15

the Rittenhouse conversation.16

What's the large building directly17

behind you, which would be, I believe, to the18

east of you?19

MS. GREENFELD:  That is an20

apartment complex, Rock Creek Church Ford21

Apartments.22
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MEMBER ETHERLY:  Okay.  Thank you1

very much.  Commissioner Israel is indicating2

that it's Rock Creek Church Ford Apartments?3

MS. ISRAEL:  Yes, Ford.4

MEMBER ETHERLY:  Excellent.  Any5

interaction on that end?6

MS. GREENFELD:  No.7

MEMBER ETHERLY:  Okay, and I'll8

rely on you and we'll probably of course have9

some testimony from Commissioner Israel with10

regard to it, but with respect to Rock Creek11

Church Ford Apartments, there are -- and I was12

looking for a couple -- 13

I think a couple of the overheads14

do indicate that there are windows on that15

side of the building.  Are those balconies as16

well?17

MS. GREENFELD:  No, and it's hard18

to see, but it's a big slope.  There's a big19

grade there.  It's really misleading the way20

this picture is.  It's quite a hill of Rock21

Creek Church Ford.22
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(Simultaneous discussion.)1

MEMBER ETHERLY:  -- from the2

buffering there, that I'm not too worried3

about someone, you know.4

MS. GREENFELD:  It's a very big5

drop.6

MEMBER ETHERLY:  There's a lot of7

distance there.  But again, it adds to, you8

know, the ingredients that we have to9

consider.  Okay, thank you.  Thank you, Madam10

Chair.11

CHAIR MILLER:  Okay.  I want to12

follow up a little bit --13

MR. FEOLA:  Board Member Etherly,14

there's a 20 foot grade change from the15

property lines between JPDS' property and the16

building.17

MEMBER ETHERLY:  Thank you, Mr.18

Feola.19

CHAIR MILLER:  I just want to20

follow up, because you've been in this21

location for a few years, so you have a little22
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bit of a history.  1

It's my understanding, if I'm not2

correct, that you have an outdoor play area3

that's on the side where the apartment4

building is; is that correct?5

MS. SNOW-ISRAEL:  No.6

MS. GREENFELD:  On the side facing7

the Rittenhouse really.8

CHAIR MILLER:  Oh, okay.  Is that9

a lot further away than this home would be10

from the new play area; correct?11

MS. GREENFELD:  Sure.12

CHAIR MILLER:  Sure, okay.  But13

there have not been complaints?14

MS. GREENFELD:  We have never15

received any complaints about the level of16

noise --17

CHAIR MILLER:  Noise at all?18

MS. GREENFELD:  Absolutely not.19

CHAIR MILLER:  Okay, okay.  I20

think you have may have responded to Mr.21

Dettman already on this, but could you just22
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confirm.  1

Basically, just for our own2

evaluation, you know, and what the facts are3

that we're going to be considering, the4

outside areas are available for play.  Is that5

during the whole day of the school or not6

during the whole day?7

MS. GREENFELD:  I think it starts8

about, probably around ten, maybe a little bit9

earlier, and goes until about three, because10

to get probably a little before that in order11

to get ready.12

CHAIR MILLER:  And is it a lot13

less in the winter?14

MS. GREENFELD:  Of course in bad15

weather, it's less.16

CHAIR MILLER:  Okay, and my last17

question is with respect to the faculty number18

that you are requesting, does that take into19

consideration aides?20

MS. GREENFELD:  Yes.21

CHAIR MILLER:  Yes, okay total.22



127

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

Okay good.1

MEMBER ETHERLY:  The Chair's2

question prompted in my mind again, past3

experience with schools.  We've had issues,4

we've had instances where we've delved into5

even the level of detail around volunteers.6

Again, it's absolutely not7

something that we want to see discouraged in8

the least, but just getting a flavor for the9

kind of traffic that's being generated.10

Volunteers, either parent or --11

MS. GREENFELD:  I would say a12

handful, a couple every day.  Every other week13

we have a hot lunch.  You might have, you14

know, three or four more parents for an hour15

or two and then they'll leave.16

MEMBER ETHERLY:  Okay.  But you17

wouldn't -- it wouldn't be your testimony that18

it's a substantial enough presence that you19

have to program and plan for them?20

MS. GREENFELD:  No sir.21

MEMBER ETHERLY:  Thank God they're22
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there, but there you go.  Thank you.  Thank1

you, Madam Chair.2

MEMBER DETTMAN:  Mr. Etherly may3

have asked this one question, but I probably4

missed it.  Is your staff instructed to use5

the parking lot?  6

I know that there's parking on 16th7

Street during the off-peak hours in front of8

your building, but do you instruct your staff9

--10

MS. GREENFELD:  Oh, our staff does11

not park on 16th Street.12

MEMBER DETTMAN:  Okay.  Your13

existing staff and the staff that you propose14

to increase will be using the parking lot at15

all times?16

MS. GREENFELD:  They do not park17

on 16th Street.18

MEMBER DETTMAN:  Okay.  So this19

increase probably, you anticipate, would not20

increase the number of parked cars along 16th21

Street?22
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MS. GREENFELD:  No, and let me say1

also that we have begun to try to do what we2

did with the parents and the kids, do the same3

with the faculty.  So while we can't get them4

on the bus, we have tried --5

Well, not the school bus, we have6

tried to get them on public transportation.7

We are now offering -- we've begun offering8

pre-tax dollars as a benefit to the staff, in9

order to help them to buy Metro passes.  10

We already have four teachers who11

just the first month that we introduced it,12

are taking advantage of it as of January, and13

we are hoping that we'll encourage more14

faculty to do that.15

MEMBER LOUD:  Before we wrap up,16

just one quick question for Ms. White.  I want17

to sort of reconcile the number percentages18

you gave earlier.  One number was the 4519

percent.  I'm not sure if that reflected the20

increased rate or just the absolute number of21

students that were on public transportation?22
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MS. WHITE:  That's an absolute1

number.2

MEMBER LOUD:  That's an absolute3

number.4

MS. WHITE:  Right, 100 out of the5

--6

MEMBER LOUD:  The second number7

was the 57 percent that are in the car pool,8

and it comes out obviously to over 1009

percent.  So is there some overlap?10

MS. WHITE:  No, no, no.  This11

table represents the mode split in March of12

2007.  So then we know that as of the fall of13

2007, there were 100 students.  We took 100,14

divided by 225 and came up with 45 percent.15

So what has happened is there has16

probably been a reduction in ride-alone, and17

there's probably been a reduction in some car18

pool participation as well.  We haven't19

recalculated that, because we thought the20

greater test was to really look at the traffic21

and count those numbers.22
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MEMBER LOUD:  Thank you.1

CHAIR MILLER:  Okay.  I think that2

concludes Board questions, and you've3

concluded your initial presentation, right?4

Okay.  Now I want to turn to the ANC5

Commissioner briefly. 6

MS. SNOW-ISRAEL:  How are you?7

CHAIR MILLER:  Hello.  Could you8

introduce yourself for the record again?9

MS. SNOW-ISRAEL:  My name is10

Commissioner Habeiba Snow-Israel, for 4A05. 11

CHAIR MILLER:  Wait a second.  I12

don't believe you've been sworn in.  Is that13

correct?14

MS. SNOW-ISRAEL:  What do you mean15

I haven't been sworn in?  16

CHAIR MILLER:  Have you been?17

MS. SNOW-ISRAEL:  No, no, no.  I18

was in an election.  I won 97 percent of the19

vote.  I am an official, sworn --20

CHAIR MILLER:  No, for this21

hearing, for this hearing.22
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MS. SNOW-ISRAEL:  For this1

hearing.  Oh, well be specific.  For this2

hearing, no.  I had another meeting I had to3

attend.  So do you want to swear me now?4

CHAIR MILLER:  Yes.  Ms. Bailey5

will swear you in.6

MS. SNOW-ISRAEL:  Okay.  Go ahead.7

MS. BAILEY:  Please stand.8

(WITNESS SWORN.)9

CHAIR MILLER:  Okay.  Now that we10

got that straight, let me ask you another11

preliminary issue, okay.  We have as Exhibit12

27 an ANC letter, a report from the Chair, and13

it says that she would be representing ANC 4A14

at the hearing.15

MS. SNOW-ISRAEL:  That's me.16

CHAIR MILLER:  Okay, that's not17

you?18

MS. SNOW-ISRAEL:  Yes.19

CHAIR MILLER:  That's you?  You're20

Ms. Watley (ph)?21

MS. SNOW-ISRAEL:  No.  Mr. Watley.22
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CHAIR MILLER:  You're Mr. Watley.1

MS. SNOW-ISRAEL:  No.  Mr. Watley2

sent a letter, I'm under the assumption that3

he sent a letter  --4

CHAIR MILLER:  Authorizing you?5

MS. SNOW-ISRAEL:  That he would6

not be available, that I would be acting on7

behalf of the 4A ANC Commission.8

CHAIR MILLER:  We have two9

different letters.  That's the earlier letter.10

MS. SNOW-ISRAEL:  I know, but you11

should have the latest one that should have12

been dated yesterday.13

CHAIR MILLER:  Okay, we have it.14

Mr. Loud just showed it to me.  Now it's a15

December 15th letter, since he will be unable16

to attend, that Commissioner Snow-Israel will17

be representing ANC 4A at the hearing.  There18

you go, okay.19

So now we're at the point if you20

have any cross-examination of any Applicant's21

witnesses, you could ask questions.  If you22



134

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

don't, we'll go to Office of Planning and1

we'll get to your testimony.2

MS. SNOW-ISRAEL:  Well, I don't3

really have -- I have comments. 4

CHAIR MILLER:  Okay.  Save those5

for your testimony then, when we got to you.6

MS. SNOW-ISRAEL:  Okay, comments.7

CHAIR MILLER:  That's fine.  We8

want to hear them, but we're going to go in a9

certain procedure.  So that's after Office of10

Planning, okay.  So hold your comments.  Okay.11

Mr. Moore.12

MR. MOORE:  Good afternoon Madam13

Chair and members of the Board.  I'm John14

Moore of the Office of Planning, and if it15

please the Board, the Office of Planning will16

stand on the record in support of the17

application.18

I'd like to refer you to the third19

paragraph on page two, under "Project20

Description."  The last sentence, we left out21

a very key word, between "area" and22



135

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

"expansion," the word "no."  There was to be1

no expansion of existing structures.2

Madam Chair, I've visited the site3

actually more than once.  I always go4

clandestinely sometimes to look at a space.5

When I visited the site, the following6

observations I made, one I shared with the7

Applicant.8

First, the security officer does a9

good job, including asking me who I was and10

where was I going, and where was I going to11

park.  I was concerned, because kids were12

playing on the parking lot.  13

The major play area is on the14

north side of the building, as I think the15

Applicant showed you, where the apparatus is.16

The play area that's going to be used, as the17

Applicant already mentioned, there's a serious18

grade change from top to bottom.19

So when the house is removed, that20

property is going to slope up about 20 feet.21

So unless the kids are going to be into22
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mountain climbing or something like that,1

there's not going to be a whole lot of2

activity in that area.3

Now I think you have to grapple4

with two issues here regarding Section 206.5

It's one thing to talk about protecting6

neighborhood properties, as the regulations7

say we should do. 8

If you see kids playing and9

they're quiet, there's something wrong.  Kids10

simply don't play quiet.  11

I believe that because there's not12

going to be any active play apparatus in this13

new area, it may tend to minimize the noise14

effect, especially when you tie it into the15

noise that comes from the side on 16th as well16

as Military Road.  It's right at that17

intersection there. 18

Let's face it.  There's going to19

be -- the neighbors are going to have an issue20

in terms of there being some noise.  The21

question is how do you minimize the effects of22
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that noise that comes from this property?1

As we walked the property with the2

Applicant and the attorney, there's already a3

green, I think you would call it a sound4

barrier, that goes around the rear of the5

property right now.6

It's only about 42 inches high.7

That could be increased.  I also suggest that8

you could double that by putting in some9

evergreens or whatever, especially in that10

area, to somehow buffer the noise that goes11

into this residential house.12

But there's no way we're going to13

be able to stop children from making noise.14

The Applicant offered today, and I think it15

may be wise to consider, maybe reducing the16

size of the students who will be using that17

area.  18

I'm not saying they should19

continue to use the parking lot, because20

that's going to be used with parking spaces21

there.  So if you limit the number of students22
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at any one time, I think they said the1

students are only out for like a half an hour.2

So if you did limit the number of3

those for that half an hour that's on the side4

of the property, it may help somewhat.  Again,5

but no active recreation equipment being6

there.  From what I observed, there's pretty7

strict supervision.  I wouldn't want to play8

like that.9

But there was active participation10

from staff on site as well as security where11

the kids were playing, even on the parking12

lot.  That's addressing, from my perspective,13

Section 206.2, I believe.14

As it relates to the variance15

request, I can't think of a better reason for16

needing a variance request from the parking17

requirements, or in this case, tandem parking18

as opposed to regulation parking.19

The property starts sloping from20

16th going up.  That slope is somewhere maybe21

15, 20 degrees.  I don't know.  The building22
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extends almost the entire length of the1

property. 2

So first you've got the building3

pushed back off of 16th.  It extends the4

length of the building, which reduces how much5

space you've got in the back.  When you add6

the fact that the rear property line is a7

hill, you cannot go off the property for8

parking.9

So they've got a huge entry way10

for the gate, to get in and out of existing11

parking, because 2117.4 says that you have to12

have direct access.  The existing parking13

spaces have direct access.  14

But in order to meet the new15

requirement that the increased teacher load is16

going to require, there's no way possible that17

you can put additional parking spaces on there18

without using tandem spaces.19

Now even if they wanted to20

consider using the additional, the new21

property for parking purposes, absolutely no,22
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from the standpoint of cost.  Because there's1

also a grade change between the existing2

school and that property.  3

So how do you then buffer those4

too, and at what cost to create parking there,5

notwithstanding the property cost for loss of6

trees, and we wouldn't support trees being7

lost in that area?8

So I think that when you look at9

the constraints that the property has right10

now, the Applicant is doing its absolute best11

to meet the number of parking spaces, however12

typically not legal, because all of them won't13

have direct access in and out of the site.14

With that being said, the Office15

of Planning stands on the record in support of16

the application, and I'll entertain any17

questions that I can.18

CHAIR MILLER:  Has DDOT weighed in19

on the traffic management plans or anything?20

MR. MOORE:  I think DDOT has got a21

problem.  As you remember, we had a case last22
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month with the same issue.  I talked to them1

again as recent as yesterday, regarding their2

response.3

They are in the process of4

preparing, and if it's like last month, after5

I committed to you that I would get the6

information from them, when I got back to the7

office, the report was there.  A day late, a8

dollar short.9

It may be the same situation here,10

but they are aware of it.  They've gotten a11

copy of our report and they're going to12

respond.  Hopefully it will be there by the13

time I get back.  I'll commit to getting that14

to you.15

CHAIR MILLER:  Other questions?16

MEMBER DETTMAN:  Mr. Moore, we17

heard from the Applicant that their proposed18

increase to 275 students was sort of derived19

from their anticipated demand, as well as the20

carrying, I'll call it the carrying capacity21

of the size of the building, which I think in22
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your report you say is about 31,000 square1

feet.2

I'm not familiar with any sort of3

standard that's in the regs, but does DCOP4

apply an informal or a loosely-accepted5

standard on the appropriate amount of space,6

be it building space as well as outside7

recreation space, for each student, for sort8

of a school of this kind?9

MR. MOORE:  Not per se, although10

the Health Department has a per square foot11

number for children in a school site, daycare12

or school site.  It's somewhere between 35 and13

50 feet of space per child.14

Now as it relates to outside15

recreation, I'll be glad to check with the16

Recreation Department.  I don't think there17

are any hard standards in that regard.18

MEMBER DETTMAN:  Okay.  Thank you.19

MEMBER ETHERLY:  Madam Chair,20

thank you very much for your report, Mr.21

Moore.  As always, very spot-on in terms of22
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identifying some of the key issues.1

Notwithstanding the fact that DDOT2

may have you on some type of list, have you3

given any thought or made any recommendations4

or suggestions about the existing curb cut in5

front of the vacant property that will be6

razed by the school, should the application go7

forward?  8

There is an existing curb cut on9

16th Street; correct?10

MR. MOORE:  It is shared by both11

properties.  Actually, you can ask the12

Applicant if you want to.  13

But I believe they both sort of14

share that driveway going up to the property,15

and we'd be totally opposed to that being used16

coming off a major road for parking.17

MEMBER ETHERLY:  Okay, okay, and18

I'll just make a note to circle back to the19

Applicant upon their closing to inquire about20

it.21

MR. MOORE:  Let me clarify a22
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little better.  When I say that the existing1

house that's going to be razed and the school2

may share that property, keep in mind the3

house is vacant.  4

MEMBER ETHERLY:  Correct, okay.5

You heard a little bit of the exchange6

regarding some of the adjacent high-rise7

apartment buildings, and in particular, just8

based on kind of eye-balling the excellent9

overhead shot that was provided in the Office10

of Planning report, are there any concerns11

that you would have with regard to noise12

impacts, as it relates first to Rock Creek13

Church Ford Apartments?14

MR. MOORE:  No.  In the Office of15

Planning report, we sort of went in all four16

directions with respect to the impact of noise17

and adverse impact on those buildings.  18

It's been our experience when19

we're dealing with multi-family houses next20

either a school or daycare use, there's21

generally not much complaint from a multi-22
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family building because again, most of the1

activity on both sites take place inside the2

structure.3

The only issue with respect to4

multi-family is the proximity or location of5

parking lots.  6

In this case, the parking lot, the7

closest parking lot is that same complex, and8

again, I think the Applicant mentioned that9

there's an incline of about 20 feet. 10

Since there are no balconies on11

that side and the Rittenhouse, being a huge12

building, is really somewhat I would say 30013

feet from the site across a road that the14

width is about 70, 80 feet wide, there's no15

view directly into it from the site.16

So I don't see what any of those17

uses would have an impact.  We know of course18

on the west side of 16th is the park itself.19

So there's impact there.  So it would just be20

that house that the doctor's here to express.21

MEMBER ETHERLY:  Okay, and with22
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respect to -- again, we'll receive some1

testimony from Dr. Welsing and the ANC2

commissioner, with respect to Dr. Welsing's3

property and I neglected to ask the Applicant4

that, is there fencing presently around the5

vacant house?6

MR. MOORE:  No.  Just in the rear,7

going around the rear perimeter.8

MEMBER ETHERLY:  The rear9

perimeter of the vacant property.10

MR. MOORE:  That's not the fencing11

as much as what I call the screening.12

MEMBER ETHERLY:  Got you, okay.13

You had indicated that the Office of Planning14

would be amenable to the introduction of15

additional landscaping or greenery, evergreens16

or some other type of similar tree, to help17

with buffering and screening?18

MR. MOORE:  We're always19

interested in more buffering and screening,20

and of course green space.21

MEMBER ETHERLY:  Okay.  Thank you.22
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Thank you, Madam Chair.1

MEMBER LOUD:  Good afternoon, Mr.2

Moore.  I just want to follow up on Mr.3

Etherly's question regarding the noise impact.4

Given the testimony that you've5

heard in the record before us, do you think6

that this is the kind of scenario that would7

require some form of noise study or some8

further evaluation of the potential noise9

impact?10

MR. MOORE:  Mr. Loud, if we were11

to do that, if you look in that immediate area12

along the 16th Street corridor, there may be13

four or five schools, as you probably already14

know, in that area.15

Some of them are in closer16

proximity to the single family detached houses17

than this one.  So I guess my answer would be18

that there should be some sort of a noise19

study along wherever there are schools along20

the corridor, as it relates to private homes?21

I think my answer would be no,22
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because the predominant noise is still going1

to be the traffic, in my opinion that is, up2

and down 16th.3

MEMBER LOUD:  I think very4

interestingly, we had a case, I believe it was5

last week, somewhat different facts, but a6

little similar, just in the sense that the7

proposed facility that would have young people8

playing was directly adjacent to residential9

property as well.10

I think that there's -- at least11

in my mind, there's a bit of a difference when12

the immediate property to the north-south or13

whatever of the proposed project is14

residential, versus when there's some buffer15

in between, some buffering property or in the16

case, for example, of the multi-family17

dwelling north of JPDS.  It's separated by the18

street itself.  It's separated by Rock Creek19

Ford Road.20

So I understand what you're21

wrestling with, because I'm kind of wrestling22
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with it as well.  But I just wanted to see if1

you had any thoughts from your experiences2

regarding noise levels and evaluation.3

CHAIR MILLER:  Can I jump in here4

for a second, just because I'm familiar with5

some of the cases Mr. Moore was on also, and6

I'm familiar with what Mr. Loud is talking7

about. 8

Every case is a little bit9

different, but there are also similarities.10

In the case that Mr. Loud's talking about,11

it's also one where the child development12

center is sandwiched between two homes.13

MEMBER LOUD:  Two residences.14

CHAIR MILLER:  Two residential15

homes, so it's a little bit more residentially16

located than this one.  I just jump in,17

because I know Mr. Moore that we had a case18

several years ago where the community was19

upset with the child development center that20

was sandwiched between two homes, and that21

seemed to be different than -- I know I'm22
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understand Mr. Loud is saying, but still this1

one is next to a home.2

MR. MOORE:  How about the novel3

idea that we -- the Applicant showed some4

slides of the children actually being involved5

in the community lifestyle, doing some clean-6

up, I think the slide reflected.7

How about if the Applicant8

declared a no play zone between the two9

properties of eight, ten, fifteen feet,10

whatever on the south side, and have the kids11

build an urban garden or something with12

greenery in that space, as a recreation -- as13

an exercise for recreation?14

A, it puts a barrier in place, a15

sound barrier in place, and B, the psychology16

of doing it, say to the kids that this is a17

barrier to be respected for the purposes of18

that we have a lady who lives next door, who's19

entitled to her privacy, who's entitled to a20

lack of our noise.21

So I won't say I've thought22
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through this 100 percent yet, but have the1

kids involved and realizing that they're2

putting up a barrier, and it may be3

psychologically effective on them.  Just a4

novel idea.5

CHAIR MILLER:  That's interesting.6

I think that's a thing to consider.  Okay.7

It's getting kind of late. 8

As I think you know, there is the9

issue of how much noise is being generated on10

16th Street, so that this is different also,11

you know.12

We've been hearing that the noise13

is more than the children may be.  I don't14

know.  That's what your opinion is.15

MR. MOORE:  I'm sure that the16

traffic studies can either confirm or reject17

that.18

CHAIR MILLER:  Okay.  Anything19

else, Board members.20

MEMBER DETTMAN:  I just want to --21

I have just one reaction to Mr. Moore's22
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recommendation, in that I'd be willing to1

entertain that idea, but only as sort of a2

last resort.  3

I think that this area is meant4

for the children to run around in.  I'm not5

sure if an eight-foot garden is going to do6

anything to pull down the noise.  7

I think if anything's going to8

pull down the noise, it's going to be planting9

more trees.  You know, just sort of10

reiterating what Mr. Moore said, is that if11

children are playing quietly, there's12

something wrong there.13

Now we want to sort of do14

something, so that we can psychologically fool15

them into being quieter.  So I think it's a16

good idea.  I think it might something where17

the children could enjoy, planting an herb18

garden or something like that.19

But I think I'd rather entertain20

it as a last resort, and really determine21

whether or not this space, as intended, will22
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actually have an undue impact regarding noise1

on the neighboring property.2

CHAIR MILLER:  Okay.  I think3

that's it right now from the Board.  All4

right.  Ms. Israel, do you have any questions5

for the Office of Planning, and do you have a6

copy of the Office of Planning's report?7

MS. SNOW-ISRAEL:  No, I do not8

have a copy.  I do have a copy of the actual9

statement of the Applicant, which is right10

here. 11

CHAIR MILLER:  Okay.  I'm12

referring to the Office of Planning.  They do13

a report on the application.14

MS. SNOW-ISRAEL:  No, I do not15

have that.16

CHAIR MILLER:  Okay.  We'll get17

you one.18

MS. SNOW-ISRAEL:  Okay.  The19

opponent, which is Dr. Welsing, she's going to20

have to leave, because she has --21

CHAIR MILLER:  Why doesn't she22
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come forward right now?1

MS. SNOW-ISRAEL:  She has a2

business.3

CHAIR MILLER:  That's fine.  We're4

kind of wrapping up.  We're going in the5

order, but whenever somebody has a specific6

situation, we want to accommodate here,7

especially Ms. Welsing, since we've been kind8

of guessing at what her concern is.  Thank you9

very much. 10

DR. WELSING:  I'd like to say that11

I have lived at 6025 - 16 th Street for the12

last 34 years, and I am the person who fought13

with the Department of Transportation long ago14

to have the median strip placed on the 16 th15

Street.16

I singlehandedly went door to door17

all the way up to the line, getting signatures18

because of the noise and pollution, and19

finally was successful after a lot of hard20

work, about controlling the noise and21

maintaining the residential character of 16th22
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Street.1

When I moved there, there were2

three homes.  Everybody maintained their3

residential property.  The three houses4

constituted about 50 percent.  5

The school was the other 506

percent, you see.  So if you take 6029, 6025,7

6017, that would have been 50 percent of the8

block.  The school represented 50 percent.  9

So it appeared residential when I10

bought the property.  That is what I thought11

was going to be in place until the end of12

time.  The school came, I guess five years13

ago, and a short time later they purchased the14

property when the neighbor on the south at15

6029 died.16

I did have some communication with17

the school, because they started -- their18

clients started parking on the grass, rutting19

the grass, and I had to say this is a20

residential community and I'll do everything21

possible to try to maintain that appearance,22
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and struggled with that.1

In the meantime, they also allowed2

the property, the house to deteriorate.  It3

was not deteriorated at the time that that4

neighbor died.  She maintained the lawn,5

landscaped the lawn. 6

Again, that has drastically7

changed.  I learned from my neighbor on the8

south, Dr. Fred Phillips, who I've known for9

some time, he said to me that the school had10

approached him.  Now my property is a11

triangular wedge between the two properties,12

the rear of the two properties that come13

together.14

Now he said to me that the school15

had approached him about purchasing a portion16

of his property to the rear.  He also informed17

me that he has no long-term interest in the18

appearance of what constitutes that19

neighborhood, because he plans in five or six20

years to move south.21

Now I sat in his living room with22



157

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

he and his wife, and they informed me that1

they don't plan to remain in the neighborhood.2

So I am the remaining person, the longest-3

lasting entity for 34 years, that has4

struggled to maintain the residential quality5

of that community.6

I don't know what the long-range7

plans will turn out to be, but Dr. Phillips,8

I asked had he made any commitment with the9

school about purchasing his property, the10

reason being that I would end up being11

surrounded by an institution.  The value of my12

property would be non-existent.13

So this is fundamentally what my14

concern is about.  Not only that, the noise of15

80 children playing -- now I'm a general16

psychiatrist and child psychiatrist for 3017

years.  I love children.18

But I don't love the noise of19

children next to my residence, where I seek to20

go, hoping that it's my castle and that it21

remains quiet.22
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So this is unfortunately a1

contradiction.  I mean I used to be, when I2

was a college student, I was a counselor at a3

Jewish camp and Coppague, New York.  So I'm4

accustomed to children, camps, noise, play,5

etcetera.6

But I am very much concerned about7

what has happened and what is happening to my8

block, not only in terms of the peace and9

tranquility that I can enjoy in my home, but10

also in terms of the property values when you11

have paid taxes for 34 years.12

I maintain that the people who are13

coming in, the idea of a school is wonderful.14

A part of their philosophy though is the15

respect, teaching their children the respect16

of neighbors.  17

I would not anticipate that any of18

the principles at the Jewish Day School would19

want next to their residential dwellings what20

they are proposing to have next to my21

residential dwelling.22



159

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

I cannot imagine anybody wanting1

to purchase a house that is next to a2

playground, or surrounded by an entity, so3

that my street, the 6000 block of 16th Street,4

is seemingly being transformed from something5

that was primarily residential to something6

that is primarily an institutional situation.7

So I think I have expressed most8

of what my concerns are, and they are very,9

very deep concerns about what is really10

happening to my property value.  I never11

thought that I would find myself in this12

particular situation.  13

I'm from Chicago.  My parents14

struggled to prevent the New York Life15

Insurance Company taking over a black middle16

class community that was three blocks from the17

lake. 18

My parents' home was the last home19

standing as the bulldozers were knocking down20

the other properties around it.  Anyone who21

knows Chicago, Lake Meadows and Prairie22
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Shores, those high-rise apartment buildings1

replaced the residential homes of that2

community.3

My parents moved to the area4

around the University of Chicago.  Currently5

the same thing is happening in that area, by6

the university moving and encroaching on what7

was a middle class residential area for black8

people.9

So I don't know if I can answer10

any questions, but those are my concerns.11

CHAIR MILLER:  Okay.  I just want12

to focus on a couple of issues.  It's getting13

late, but we were anticipating some of your14

concerns and we've heard you speak to your15

concerns directly now.16

I just want to ask you a couple of17

questions.  In considering just the noise18

issue for you personally, do you work at home19

during the day when the school children are20

there?21

DR. WELSING:  No.  I have an22
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office at 7603 Georgia Avenue, N.W., you see.1

But during the summer and I don't plan to be2

working forever.  I'm 72, so I can retire at3

any point.  I would want to be in a quiet4

residential area.5

CHAIR MILLER:  And for the last6

few years, has there been any problem with the7

noise from children?8

DR. WELSING:  No, because the9

children are not playing immediately adjacent10

to my home.  They're playing, I assume on the11

lot.  The only problem that I have had is with12

the parking in the tree box area that I pay to13

take care of.  14

When a school bus is unloading15

children and parents are walking over that,16

but I'm the one who is paying the gardener or17

the landscape person to take care of that.18

The school recently informed me19

that there was nothing I could do about that,20

because that was public space, you see.  But21

when it's a residential area, the homeowners22
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are not having large numbers of people walking1

on the tree box areas, you see. 2

It's maintained, and people who3

are home owners are not even parking on the4

street.  Everybody has a driveway; everybody5

has a garage to pull into.  6

CHAIR MILLER:  And how is the7

noise from the street, the traffic?8

DR. WELSING:  Well, the noise has9

been, as I said, I've been there 34 years.  I10

initially fought with the Department of11

Transportation when it was Marion Barry and12

Tom Downs, to put the median strip that13

blocked a significant amount of the noise on14

16th Street, so that what was unacceptable is15

now acceptable.16

If there are children, you know,17

whatever level of noise would be on 16 th18

Street because of the traffic for the19

homeowner, then it would be an additive of20

noise on the street plus noise on a21

playground.22
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CHAIR MILLER:  Okay.  Let me ask1

you this question.  If the Board were to grant2

their relief for the school, to allow the3

children to play next door to you in that area4

that we're talking about, what kind of, if5

any, conditions or restrictions do you think6

would help alleviate the noise for you, such7

as trees or number of children outside at one8

time?9

DR. WELSING:  Well, you see, 60 or10

80 children playing in a space is 60 or 8011

children playing a space, do you see?  I12

cannot imagine.  13

I remember at one point the14

neighbor who died living at 6029 had a small15

dog that she left out in the yard, and that16

dog was one little dog was barking 24 hours a17

day until the police had to inform her of what18

the regulations were about barking dogs.  That19

was one little small nice dog.20

CHAIR MILLER:  Okay, thank you.21

Anything else you want to add?22
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DR. WELSING:  No.  I have to1

leave.2

CHAIR MILLER:  You have to leave,3

all right.  Thank you very much for coming4

down.5

DR. WELSING:  Thank you.6

MS. SNOW-ISRAEL:  I will make this7

very brief because I will be leaving myself8

very shortly.  9

But I've met with both the Jewish10

Day School and Dr. Welsing in a meeting to try11

to resolve their differences, which was last12

Friday at the Jewish Day School.13

At this point, at that meeting,14

they did not come to any type of agreeable15

solution in regards to how to resolve the16

buffering. 17

You know, Dr. Welsing's pretty18

much vocal in regards to the fact that if that19

building was demolished, that it would have a20

significant impact on her property, as far as21

the transformation of the day school.22
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They're very amenable.  I met with1

them in regards to trying to resolve any type2

of differences and working with them.  So at3

this point, I think that it's going to be up4

to the BZA to make their decision in regards5

to whether the Applicant should proceed with6

(1) increasing spacing, (2) the stacked7

parking, and for developing a green space in8

the back of the school.9

Now I have some concerns myself.10

I'm an environmentalist, in regards to (1)11

allowing children to play on any parking space12

that is adjacent to a play area.  That is of13

very much concern to me, because cars do leak14

oil and other types of hazardous materials.15

So for the future, my concern is16

not allowing the children to play in an area17

that is even close or nearby a parking lot.18

I am in agreement with developing a green19

space for other area, if permitted.  20

But as I said before, I do have a21

concern in regards to children playing a22
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parking lot near a playground where there's1

run-offs, etcetera.2

Again, whatever decision is made,3

we will concur with.  But we did vote at our4

ANC Commission meeting in regards to the5

Jewish Day School proceeding with their6

request to increase the enrollment, build the7

stacked parking, etcetera.  But the decision8

is up to you.  Thank you.9

CHAIR MILLER:  Thank you.  Thank10

you for coming down and hanging in.  Any11

questions?12

MEMBER LOUD:  I'd like to ask the13

commissioner a question.  Thank you for coming14

down and giving us an opportunity to come down15

and dig deeper into this case. 16

I wanted to ask Dr. Welsing this17

and she left.  Since you met with her and met18

with JPDS.  19

She sort of outlined where her20

primary concerns were and didn't mention any21

traffic kinds of issues and she didn't mention22
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specifically the increase in students, except1

for in relation to the noise issue.  Were you2

able to glean from that conversation whether3

she had concerns about the traffic impacts at4

all?5

MS. SNOW-ISRAEL:  Well, at our6

meeting she did have concerns about the drop-7

offs.  But the day we met, what's her name,8

Mrs. Greenfeld?  We met with her.  We did note9

that she is like a traffic police.10

She is out there before the time11

for them to be out, and she really is very12

nice.  But she can be very rude.  She tells13

them to move along, and the parents give her14

the eye.  She says "You have to move."  15

Now when we were there at our16

meeting, one parent did park her vehicle and17

she was right on the case.  She's really an18

enforcer.  19

The only concern that I did, that20

I can observe is that there needs to be more21

volunteers out there at the time of dismissal,22
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because the traffic is backing up between the1

hours of 3:30 up to 4:00 or 5:00.2

I mean even though it states3

there, there's a sign that says people can4

park right there in front of the school from5

like 7:30 in the morning up to 8:30 at night6

there, there's a little congestion there,7

honestly.  8

Even though she's there and she's9

doing what she needs to do, honestly there10

needs to be more involvement with the school,11

to ensure that no one's stopping there.  They12

need to keep the traffic flowing, because13

there is a backup.14

If you go out there at any given15

day, you may see it and sometimes you don't.16

But they do work very well in regarding to17

their own traffic policy.  18

Now I just observed and I was just19

informed that that slope that's going up the20

hill, part belongs to D.C. government.  The21

slope from the street up to the slope belongs22
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to the city.  Now from the slope up to where1

the school begins belongs to the school.2

I don't really think there's going3

to be a concern with having a green space if4

they do have one, but the buffering.  It would5

be a tremendous amount of effort in regards to6

buffering off that area, and creating a green7

space.8

You know where the house, they9

tear the house down, and they make that10

completely a green space.  The buffering would11

have to be additional trees, various types of12

I guess engineering design, to ensure that Dr.13

Welsing doesn't get impacted by 80 or 6014

children.15

Now I love children myself.  I am16

a neighbor.  I live at the Rittenhouse for the17

last three years.  Sometimes when I'm at home,18

I do hear the noise but it doesn't bother me,19

because children have to play.  They're20

children, okay.21

I've been involved with many22
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community events with the school, with1

Nativity School as far as cleanups.  They're2

very involved in beautification for the3

community.4

So they're pretty much of an asset5

to the community.  But I also take into6

consideration of Dr. Welsing.  In her7

consideration, she's been a long time resident8

there, and that she was to maintain the area.9

But it's surely inevitable that10

some time in the future it may not happen if11

the other person, Mr. Phillips sells out, and12

he's not really concerned about the property.13

She'll be the only person left I14

the middle of the block, which will be one15

entity of a residential area.  So that16

concludes my response.17

MEMBER LOUD:  Thank you.18

CHAIR MILLER:  Thank you very19

much.  Is there anybody here in the audience20

who's here to testify in support of this21

application?  22
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(No response.)1

CHAIR MILLER:  Is there anybody2

here who wants to testify in opposition?3

(No response.)4

CHAIR MILLER:  Then we're here for5

closing arguments.  I mean if you have any6

closing arguments, Mr. Feola.7

But I know I heard something and I8

just want to clarify it.  I don't think9

there's an issue whether or not you can have10

a green space there.  11

I mean the issue is only the noise12

that might emanate from too many children or13

a certain number of children playing there.14

I don't know anybody who's not in favor of15

green space.  Okay.  So you want to make16

closing remarks?17

MR. FEOLA:  A couple of things,18

Madam Chair, and I do appreciate the time and19

it will be very, very quick.  But we've heard20

some talk about Dr. Phillips selling his house21

and not selling his house, and maybe the what22
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ifs can go on forever.1

But I just wanted Ms. Greenfeld to2

clarify the interaction between the Phillips3

and the school, that I think was4

misrepresented by Dr. Welsing.5

MS. GREENFELD:  Right.  Dr.6

Welsing mentioned that we had approached Dr.7

Phillips to ask him to buy his property.  In8

fact, it was the other way around.  9

We didn't even know he owned the10

back yard.  Actually, it's fenced off, so that11

it appears to be part of the Rock Creek Ford12

Apartments.13

He offered it to us, asked us if14

we were ever interested in more space.  We are15

having conversations -- we've had a couple of16

conversations with him and we're continuing to17

talk to him about that.  But we didn't18

approach him.19

It may that the solution that we20

-- and I think this is what Mr. Loud was21

getting at, 275 kids is the limit really for22



173

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

that building.  It may be that we will need a1

longer-term solution that would involve2

physical renovations, and for that we'd be3

with respect to the BZA, and that's a4

conversation we continue to have with our5

neighbors, with the ANC and other community6

representatives.7

I'd also like to say that Dr.8

Welsing also mentioned that the landscape was9

not kept up at 6029.  She said it had10

drastically changed.  I just have to say I11

don't agree with that.  12

We have a landscaper who cuts the13

lawn and maintains the greenery landscaping14

around the school and does the same for the15

neighboring properties, so that the lawn is16

cut, the plantings are kept up, the back is --17

even the back is not overgrown.18

So that, you know, it does appear19

to be a house that's, from the front, lived20

in, because of the way we keep the21

landscaping.22
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MR. FEOLA:  Madam Chair, I'd like1

to enter into the record, just to tie back2

around to the population of this building when3

it was owned by the Hebrew Academy, and it's4

a letter that we came across that was actually5

directed to the Owl School.  It's dated6

October 31st, 2000, which was well before the7

Jewish Primary Day School got involved in8

this.9

It's a letter from the Hebrew10

Academy to, and you'll see it, to the Owl11

School, indicating what the capacity of the12

school was in the mid-70's, which is about the13

time Dr. Welsing bought her house.14

You know, I understand there's an15

intervening property that is now part of this16

application.  But I just thought to close the17

record off, and just not me saying there were18

400 kids there, that this should be in the19

record, if that's acceptable.20

CHAIR MILLER:  I'm sorry.  This is21

the end.  Were you saying there were 45022
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students there then?1

MR. FEOLA:  According to what the2

Hebrew Academy wrote to the Owl School.  I3

have no personal knowledge of that.  If I can4

then just wrap up very quickly, I think the5

whole issue is revolving around, it seems to6

be the noise on the open space that the school7

can create as a matter of right.  8

I mean I don't think anybody9

denies that we could tear down the building10

and pretty it up and just keep it green.  I11

think the question is can we use it for school12

purposes and how can we use it for school13

purposes.  14

I think we've heard very loud and15

clear from the Board and from Dr. Welsing, and16

we're concerned as well, we need to come up17

with a plan that convinces the Board that we18

can use the area for a play area, and not19

impact unnecessarily on her peace and quiet.20

I think there is a way, with21

additional fencing, soundproofing, additional22
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screenery with shrubberies and evergreens that1

that can be done.  You know, we can take a2

shot at trying to do something like that, in3

a relatively short period of time.4

I think it doesn't seem that the5

enrollment increase issue is much of an issue6

at all.  You know, the ANC voted to support7

the entire application.  The Brightwood8

Citizens Association is supportive of the9

application.10

So if there's a way to separate11

the two, to approve the enrollment increase12

for the existing property, and let us come13

back with a plan for the lot to be, the vacant14

lot to be, or give us a short time frame that15

we can come back to you for a plan with that16

lot, we would be appreciative.17

I think one of the reasons that18

the enrollment issue, is that we are entering,19

as most schools do, application season, and20

then the school has to make decisions on21

admission.22
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That has to be done well in1

advance of September of 2008.  So we're trying2

to get a feel for can we increase and by how3

much, and that's going to drive our admissions4

process in February.  So we don't have a lot5

of time to try to figure out, or we will be6

where we are.7

Clearly, we made this application8

so we wouldn't be where we are in the next9

school year.  10

So with that, I think, you know,11

we have everything in front of you that I12

think would allow this  project to be13

approved.  From the legal practical14

difficulty, exceptional condition situation15

that's in the record, and we know we have a16

little homework to do on the open space and17

the play area.18

So with that, I think we'll thank19

you for your extraordinary time today on this20

project, and ask that you give us some21

direction.22
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CHAIR MILLER:  Okay.  Well,1

without having conferred with my Board yet,2

first of all, I would say we also recognize as3

a Board that we live in a city and this is in4

the city.  So the standard is not absolute5

silence.6

How long would it take for you to7

address that concern, because that is the8

concern, and that is something that you would9

need to submit to us for our consideration in10

this application.11

So somewhat the ball is in your12

court.  I think it's preferable usually for13

the Board to deal with the whole picture at14

once.  I understand your, you know, situation15

with applications, etcetera.  But certainly,16

you know, if it's a few weeks or something.17

We're flexible.  I don't think18

there are a lot of issues to resolve in the19

case.  I only heard opposition and we only had20

concern with respect to the use of that side21

that's adjacent to a neighbor.22
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However, I would also ask Mr.1

Feola whether, you know, something you think2

would be helpful as well.  Somewhat it might3

be helpful to have proposed findings and4

conclusions of law and conditions, and I would5

leave that up to you somewhat to fashion. 6

But whether or not, you know, the7

enrollment number, the faculty number, whether8

or not you would limit the number of students9

who used that area or what, based on what10

you've heard today.11

MR. FEOLA:  I think I was thinking12

our plan for the play area would include not13

only the physical barriers but an operational14

plan, if you will, for how we could expect we15

could use it and minimize that noise impact,16

hours of operation, etcetera, etcetera,17

etcetera.18

CHAIR MILLER:  Okay.  So could you19

put that together in time for us to consider20

it, in time for you to be able to deal with21

your admissions process?22
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MR. FEOLA:  Yes.  We would love to1

get it to you in time for your next regular2

meeting.  So we will get it done, in order for3

you to at least have it, if you so choose, on4

the agenda for your next meeting, regular5

meeting.6

MEMBER ETHERLY:  Madam Chair, as7

we proceed along, and I'm fully in support of8

a course of action, I wanted to be sure I kind9

of throw a couple of my -- I wanted to make10

sure I threw a couple of my ingredients into11

the hopper, in terms of -- for Mr. Feola and12

the school's consideration.13

Please don't consider this to be14

an exhaustive list.  It's just kind of an15

indication that some of the notes that I wrote16

down.  17

So I'm not -- I'll be very clear18

in saying that I'm not expecting to see19

necessarily conditions on all of these items,20

but just some open questions.21

From a little bit of the exchange22
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with the Office of Planning, you did hear me1

touch upon the issue of the curb cut for the2

6029 property, and I just wanted to make sure,3

if not now --4

MS. GREENFELD:  We don't intend to5

keep the curb cut.  Whatever has to be done to6

request that it be changed by the city, we7

have no --8

MEMBER ETHERLY:  And that's just9

more of a curiosity for me, because I believe10

Dr. Welsing did raise an important point about11

what the face of 6029 looks like, as it does12

front 16th Street.  13

It would be very helpful to just14

get a sense of how you plan to approach that.15

But again, it's not a huge killer issue, but16

I think it is important from the standpoint of17

just the aesthetics of the look.18

I'll indicate for the record that19

we did receive just now the District of20

Columbia's DDOT report.  So you're off the21

hook there, Mr. Moore.  They're getting22
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better.  The day of the hearing.  But the1

report dated December 17th indicates DDOT is2

in full support of the project.3

MS. GREENFELD:  And we also4

understand we need to get the approval of the5

Commission on Fine Arts.  So we anticipate6

that it will be approved.7

MEMBER ETHERLY:  Okay, okay.  As8

the Chair was beginning to indicate, and as9

I'm sure Mr. Feola will probably be running10

through his own checklist in his mind, clearly11

definitely the landscaping, however you decide12

to approach it, whether it's buffering,13

whether it's fencing of some type, I think14

would be definitely helpful to sort out.15

I made a note to myself regarding16

probably wanting to have a copy of the parking17

policy in the record, just to kind of close18

off that loop.  You indicated on the record19

that you do have one.  20

I believe, Ms. Greenfeld, you21

started to indicate, and Mr. Feola indicated22
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definitely some discussion about how you1

specifically plan to program for use of the2

open space.  3

I think that would be very4

helpful, if only to indicate perhaps proposed5

times of use, when you would perhaps deem it6

to be off limits, so to speak.  But I think7

that would definitely be helpful.8

I just made a note, but I think9

you spoke specifically to the fact that you10

don't plan to introduce play equipment to that11

open space area.12

MS. GREENFELD:  Correct.13

MEMBER ETHERLY:  So I probably14

don't feel the need to reference that any15

further.  I had made a note just in response16

to Mr. Dettman's question, about kind of other17

programming of the building, special events18

and things like that.19

I haven't heard enough testimony20

to suggest that it is a problem or would be a21

problem.  But again, I just made a note for my22
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own reference, because in other cases, we've1

had significant dialogue about how many2

outside events can be hosted and what you3

have.4

Again, I haven't heard enough to5

suggest it's a problem.  But I made a note to6

myself about that.  Question, however, on7

that.  For those two events, those two outside8

uses that you did reference, the summer school9

and the Sunday school, are those both external10

organizations?11

MS. GREENFELD:  Yes.12

MEMBER ETHERLY:  So they are not13

affiliated with JPDS?14

MS. GREENFELD:  Correct.15

MEMBER ETHERLY:  But you have an16

arrangement that you enter into with them17

regarding the use?18

MS. GREENFELD:  Correct.19

MEMBER ETHERLY:  Again, I'm not20

overly-animated about it.  There have been21

times when we've asked for copies of the22
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agreement and arrangements and stuff.  I'll be1

more than happy to follow the Applicant's lead2

on that, Madam Chair.3

Again, I just want to, for my own4

use.  Is there any plan to -- your parking5

spaces are currently striped; correct?6

MS. GREENFELD:  Yes.7

MEMBER ETHERLY:  Is there any plan8

to provide visitor-specific parking, or it9

will just be kind of first come first serve,10

so to speak?11

MS. GREENFELD:  It will be for12

staff and faculty.  There's no --13

MEMBER ETHERLY:  No visitor14

parking at all?15

MS. GREENFELD:  Correct, correct.16

MEMBER ETHERLY:  So the only17

vehicles that will go into that area will be18

staff --19

MS. GREENFELD:  Correct.  There's20

a locked gate.21

MEMBER ETHERLY:  Okay, excellent.22
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Thank you, Madam Chair.  That covers it for1

me.2

CHAIR MILLER:  I would add this,3

just based on something you just said, and4

certainly not require it.  But if there's any5

other information you want to put in the6

record about, you know, noise and traffic7

muffling voices and anything, I would leave8

the record open for that.9

So and anything that you serve on10

us, you should serve on the ANC.  I would11

think as a courtesy, on the opposition party,12

okay.13

Let me say this also as far as the14

schedule goes.  I don't think it's going to15

take this Board a long time to deliberate this16

case at a meeting.  17

I think that we need the materials18

to evaluate, but I think the only issue we19

probably would be spending much time on would20

be, you know, the noise issue.21

So we don't have to put you on a22
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meeting date per se.  We can do it special1

public meeting, given our understanding about2

admission schedules.  So our first public3

meeting, our first day back here is January4

8th. 5

But I'm just saying that it6

doesn't have to be the 8 th for us.  We could7

put you on a different date, if you need a8

little bit more time, given that you have9

holidays coming in in the middle here.10

MR. FEOLA:  Madam Chair, if we got11

you all the materials that we've been12

instructed and understand by the end of the13

year, the 31st, would that make the -- make it14

available to be in the 8th?15

CHAIR MILLER:  Let me just confer16

with my Board members just for a minute, to17

see whether we have time to read all that18

stuff, given what's already on the schedule.19

But let me just -- because I don't just want20

to answer myself.21

(Pause.)22
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CHAIR MILLER:  Okay, let me say1

this, and Mrs. Rill is here, but we were just2

saying that, you know, we're giving the ANC an3

opportunity to respond as well.  Do you want4

to say something?  You don't anticipate5

responding?6

(Off mike comment.)7

MS. SNOW-ISRAEL:  We changed it to8

the first Tuesday in the next week at 7:30, so9

--10

CHAIR MILLER:  We would be able to11

respond then, for us to consider this on the12

15th, we would need, I guess, your response by13

the Friday before, which is the 12th?  14

The 8th is a Tuesday?  You mean on15

what day?  Is she on the microphone?  Okay,16

come forward please.  Sorry.17

MS. SNOW-ISRAEL:  I don't have my18

calendar with me, but we just received19

notification that our meeting for the first20

Tuesday in January has been cancelled, because21

of the New Year's, and it's going to be on22
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Tuesday, January 8 th.  If you check your1

calendars.2

CHAIR MILLER:  No, that's correct.3

We have January 8th --4

MS. SNOW-ISRAEL:  At 7:15.  That's5

when we will conclude.6

CHAIR MILLER:  So could you submit7

a report to the Board by Friday?8

MS. SNOW-ISRAEL:  That would be9

the 12th? 10

CHAIR MILLER:  11th?11

MS. SNOW-ISRAEL:  The 11th.12

CHAIR MILLER:  Yes.13

MS. SNOW-ISRAEL:  Or be earlier14

than that, probably -- yes, we could.  The15

chairperson, Mr. Cee Watley, the chairperson,16

I'll make sure that he responds.17

CHAIR MILLER:  Okay.  Then why18

don't we schedule this for a special public19

meeting on the 15th?20

MS. SNOW-ISRAEL:  Okay.21

CHAIR MILLER:  Mr. Moore, you can22
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submit your proposal on the green garden.1

We'll leave the record open if you want to say2

anything more as well.  Okay.  Any questions?3

Okay.  All right then.  Thank you very much4

and happy holidays.5

MS. GREENFELD:  Thank you.6

CHAIR MILLER:  Okay.  The morning7

hearing's adjourned and we'll be back at four8

to pick up with the afternoon.9

(Whereupon, at 3:11 p.m., a10

luncheon recess was taken.)11

12
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A F T E R N O O N  S E S S I O N1

4:26 p.m.2

CHAIR MILLER:  Good afternoon.  It3

still is afternoon.  This hearing will please4

come to order.  This is the December 18 th5

afternoon public hearing of the Board of6

Zoning Adjustment.  My name is Ruthanne Miller7

and I'm the chair of the BZA.8

To my right is Mr. Curtis Etherly9

and to my left is Mr. Marc Loud and Mr. Shane10

Dettman.  Also joining us on the dias is Ms.11

Beverley Bailey from the Office of Zoning and12

Ms. Sherry Glazer from the Office of Attorney13

General, and we'll probably have another staff14

member join us, Mr. Moy.15

Copies of today's hearing agenda16

are available to you and are located to my17

left in the wall bin near the door.  Please be18

aware that this proceeding is being recorded19

by a court reporter, and is webcast live.20

Accordingly, we must ask you to21

refrain from disruptive noises or actions in22
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the hearing room.  When presenting information1

to the Board, please turn on and speak into2

the microphone, first stating your name and3

home address. 4

When you're finished speaking,5

please turn your microphone off so that your6

microphone is no longer picking up sound or7

background noise.8

All persons planning to testify,9

either in support or in opposition, are to10

fill out two witness cards.  These cards are11

located to my left on the table near the door,12

and on the witness tables.13

Upon coming forward to speak to14

the Board, please give both cards to the court15

reporter sitting to my right.  The order of16

procedure for special exceptions and variances17

is as follows:18

(1) Statement and witnesses of the19

Applicant; (2) government reports, including20

Office of Planning, Department of Public21

Works, DDOT, etcetera; (3) report of the22
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Advisory Neighborhood Commission; (4) parties1

or persons in support; (5) parties or persons2

in opposition; (6) closing remarks by the3

Applicant.4

The order of procedure for appeal5

applications will be as follows:6

(1) Statement and witnesses of the7

Appellant; (2) the Zoning Administrator or8

other government officials' case; (3) case for9

the owner, lessee or operator of the property10

involved, if not the Appellant; (4) the ANC11

within which the property is located; (5)12

intervenors case, if permitted by the Board;13

(6) rebuttal and closing statements by the14

Appellant. 15

Pursuant to Section 3117.4 and16

3117.5, the following time constraints will be17

maintained:18

The Applicant, persons and19

parties, except an ANC in support, including20

witnesses, 60 minutes collectively.21

Appellees, persons and parties,22
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except an ANC in opposition, including1

witnesses, 60 minutes collectively.2

Individuals, three minutes.  These time3

restraints do not include cross-examination4

and/or questions from the Board.  Cross-5

examination of witnesses is permitted by the6

Applicant or parties.7

The ANC within which the property8

is located is automatically a party in a9

special exception or variance case.  Nothing10

prohibits the Board from placing reasonable11

restrictions on cross-examination, including12

time limits and limitations on the scope of13

cross-examination.14

The record will be closed at the15

conclusion of each case, except for any16

materials specifically requested by the Board.17

The Board and the staff will specify at the18

end of the hearing exactly what is expected,19

and the date when the persons must submit the20

evidence to the Office of Zoning.21

After the record is closed, no22
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other information will be accepted by the1

Board. 2

The Sunshine Act requires that the3

public hearing on each case be held in the4

open before the public.  The Board may,5

consistent with its rules of procedures and6

the Sunshine Act, enter executive session7

during or after the public hearing, for8

purposes of reviewing the record or9

deliberating on the case.10

The decision of the Board in these11

contested cases must be based exclusively on12

the public record.  To avoid any appearance to13

the contrary, the Board requests that persons14

present not engage the members of the Board in15

conversation.16

Please turn off all beepers and17

cell phones at this time, so as not to disrupt18

these proceedings.  The Board will make every19

effort to conclude the public hearing as near20

as possible to 6:00 p.m.  That may be a little21

difficult today, but we'll see.22
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So if the Applicant cases are not1

completed at 6:00, the Board will assess2

whether it can complete the pending case or3

cases remaining on the agenda.  At this time,4

the Board will consider any preliminary5

matters.  6

Preliminary matters are those that7

relate to whether a case will or should be8

heard today, such as requests for9

postponements, continuance or withdrawal, or10

whether proper and adequate notice of the11

hearing has been given.12

If you're not prepared to go13

forward with a case today, or if you believe14

that the Board should not proceed, now is the15

time to raise such a matter.  Does the staff16

have any preliminary matters?17

MS. BAILEY:  Madam Chair, as you18

are aware, the Reed-Cooke Neighborhood19

Association has filed a request for the20

hearing to be postponed.  21

Is that something that I'm22
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assuming that's something that the Board may1

want to address, or should I just read the2

next case, or how would you want to address3

that matter?4

CHAIR MILLER:  I can see that Mr.5

Glasgow is already coming forward, but what6

I'm going to say, unless I hear something has7

changed from the written papers, it looks like8

there is a request for postponement, but that9

there is opposition that postponement.  10

So I would not be inclined to take11

this case out of order, unless something has12

changed and the parties are in agreement about13

postponing.  Can you come forward?  If you14

need to -- we can hear this now.  Yes.  You15

need to identify yourself for the record and16

speak into the microphone.17

MR. LYDEN:  Yes.  My name is Peter18

Lyden.  I'm with representing the Reed-Cooke19

Neighborhood Association.  The issue we're20

talking about, and I've talked to Ms. Bailey21

about, was the fact that two of us have issues22
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that would -- we thought we were going to be1

done by now, and we would be out of here by2

5:00. 3

For myself, I have a ten year-old4

nephew who's having his Christmas pageant5

tonight, and I need to be up there, it's on6

the north side of Baltimore.  Even now, we're7

going to be touch and go with traffic.8

So going until six means I don't9

go.  So of course I have big crocodile tears.10

It's the only time he's going to be ten years11

old, and it's his last year in elementary12

school.13

So that's why we oppose the14

continuation requested by Holland and Knight15

on the larger issue.  But today, the time16

restraint is a Christmas one.  I think ANC17

Commissioner Reynolds has an issue.18

MR. REYNOLDS:  Good afternoon19

members of the Board.  Wilson Reynolds on20

behalf of ANC 1C.  I would like to address the21

issue of a possible postponement, due to the22
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lateness of the hour today.1

I think it's comfortable to assume2

that this is not going to be a quickly3

resolved issue, and that there will be a4

significant amount of discussion going on.  So5

even if we pressed on until seven o'clock, and6

I understand there's a case that's preceding7

this, I'm not certain that we would even be8

able to conclude everything by seven o'clock.9

I also am facing some time10

constraints myself.  I have a commitment for11

later on this evening.  I am willing to stand12

down on that, but I am concerned that I don't13

think we're going to be able to conclude all14

of our business by seven o'clock.15

I do want to respond to the16

Chair's request during our last time that we17

were sharing each other's company, that I come18

forward with representation from ANC 1C,19

having passed a resolution in favor of my20

being able to act as an intervenor on behalf21

of ANC 1C.  I would like to put that into the22
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record at your convenience.  Thank you.1

CHAIR MILLER:  Mr. Cooper and then2

we'll hear from Mr. Glasgow.  Yes, Mr. Cooper.3

MR. COOPER:  My name is Napoleon4

Cooper, 4400 - 16th Street, N.W.  5

MS. BAILEY:  Sir, could you6

please, your -- 7

MR. COOPER:  Excuse me.  My name8

is Napoleon Cooper.  My address is 2400 - 16th9

Street, N.W., Unit 545 in Washington.  I10

represent Appellants 17677.  I oppose any11

postponement of these proceedings with respect12

to Reed-Cooke Neighborhood Association.13

They have presented their case.14

They weren't scheduled to present today in any15

event.  With respect to the ANC, I would16

oppose postponing my presentation, based on17

their issues.  18

I oppose in principle the motion19

for postponement, for the reasons I specified20

in my pleadings, as submitted by Holland and21

Knight.22
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CHAIR MILLER:  Okay.  Why don't we1

hear briefly from Mr. Glasgow, and then the2

Board will state how we want to proceed?  3

MR. GLASGOW:  Sure.  Madam Chair,4

for the record my name is Norman M. Glasgow,5

Jr. of the law firm of Holland and Knight.  We6

have filed a request for postponement of this7

case, due to the nature of the appeals, which8

challenge a ruling by the Zoning9

Administrator.10

We have attached to our letter11

requesting postponement the report of the12

Office of Planning, with respect to a Zoning13

Commission case, 07-33.  14

That case was considered by the15

Commission December 10th at its regularly-16

scheduled December 10th meeting.  The17

Commission unanimously voted to set the case18

down for hearing.19

If the amendments, as proposed by20

the Office of Planning of text amendments21

close in language to that are approved by the22
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Zoning Commission, these appeals would be1

moot.2

I believe both Appellants in their3

pleadings essentially admit as such, that a4

change in the regulations would moot these5

appeals.6

So we would request that the Board7

continue this case until the Zoning Commission8

has had an opportunity to address the text of9

the regulations.  10

As we all are aware, the11

Commission does -- they're the ones that12

adopted the Reed-Cooke Overlay to begin with.13

They would be the ones to determine whether or14

not the Reed-Cooke Overlay should be amended,15

as they have set down for public hearing.16

CHAIR MILLER:  Okay.  Wait a17

second, no.  I want to make a suggestion here18

to the Board, and that is that we deal with19

the issue of postponement for this case, given20

the concerns that we heard about a Christmas21

pageant and whatever.22
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I think that it would be quicker1

to deal with just at least the postponement2

issue, than it would be with the A&S case.  So3

before I get into discussion, I just want to4

make sure that the Board is in agreement, that5

we should deal with this postponement issue.6

Okay.  I just want to -- and I7

feel like we do need to move quickly, because8

I appreciate what you're saying.  It's9

important, children's events and family and10

school.11

So but anyway, the matter at hand,12

it's my understanding I'm aware of the set13

down, and it's my understanding that this case14

turns on that either way.  The Board was about15

to hear more testimony, I think, that goes to16

the question of what does that regulation17

mean.18

Does the regulation at issue19

encompass only primary sales of alcohol and20

liquor in Reed-Cooke Overlay, or does it21

encompass accessory?  We were going to try to22
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determine the "legislative intent" of the1

Zoning Commission.2

When we were exploring it at the3

hearing we had past, we had heard that there4

isn't very much in the record about5

legislative intent.  But that was the question6

that I think decides this issue, and now the7

Commission has decided to take it up itself,8

and decide the issue.9

So to me, I'm not really sure what10

the benefit of the hearing would be, if in11

fact the Zoning Commission is the one who's12

decided to determine its own intent, whether13

it was what it intended to do then or what it14

intended to do now.15

Then my next point is what -- and16

I'd like to ask Mr. Glasgow this first off.17

We don't know when the Zoning Commission is18

going to take final action on that question.19

You know, there's going to go out20

for notice and hearing, and the community is21

going to have an opportunity to address that22
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issue before the Zoning Commission, and1

there's a whole process until we get to the2

final regulations.3

So my question is what happens if4

we get to March, when the store wants intends5

to open from what I heard, and wants to sell6

the liquor if the issue has not been yet7

determined by the Zoning Commission?8

MR. GLASGOW:  Well, if the issue9

has not yet been determined by the Zoning10

Commission, and there's been no decision by11

the Board, and this gets into a lot of what12

if's, because depending upon how the Board13

acts, we have a  ruling by the District,14

through DCRA, that we are permitted to go15

forward, unless and until the Board says we're16

not.17

CHAIR MILLER:  You don't have a18

certificate of occupancy yet; correct?  19

MR. GLASGOW:  That's correct.  We20

have a building permit.21

CHAIR MILLER:  You have a building22
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permit.1

MR. GLASGOW:  And the building2

permit has been signed off by the Zoning3

Administrator.  We assume that given the state4

of the rulings right now, that if we proceeded5

and applied for a certificate of occupancy, it6

would be issued.  It's consistent with the7

building permit.8

The regulations provide that if9

you  request a certificate of occupancy that10

is based upon a validly-issued building11

permit, it's issued.  12

CHAIR MILLER:  Okay.  Well, I'm13

just going to perhaps play the devil's14

advocate or what the other party would say15

then.  16

They may think that until the17

Zoning Commission acts again, it might be up18

to this Board to determine what the intent of19

the current regulation that's in effect is.20

MR. GLASGOW:  Yes, but the21

Commission -- yes.  But the Commission has22
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determined to provide  clarification, and I1

think that in some ways, this is similar to2

Shagnin (ph).  Not in all counts, because the3

hearings were already held and that type of4

thing.5

But in that case, the Board did6

say if the Commission is dealing with a7

regulation that's before us, then at least8

with respect to the Board's decision-making9

process, and that's where you were headed with10

this, how would the Board decide in the11

interim?12

The Board in that case said we're13

not going to decide the case until after the14

Commission has dealt with the issue that was15

before it, which was a text amendment in that16

particular application, which on that part is17

the same as here.18

CHAIR MILLER:  It's a little bit19

different, because we had a court order that20

interpreted, or at least addressed how the21

Board had interpreted the regulation.  Which22
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we don't have here either.1

MR. GLASGOW:  Yes.  You don't have2

a court decision, but the Board did say what3

stopped the Board from acting in the interim4

is the Board said we're going to not do5

anything with this until the Zoning Commission6

had acted upon that text amendment.7

MR. LYDEN:  Madam Chair, this has8

strayed way from what the issue that we9

brought before the Commission, and that was10

that the Zoning Administrator improperly wrote11

a letter that one, failed to apply the most12

restrictive language in Title 11, Chapter 14,13

to his interpretation of the zoning14

regulations.15

The other thing was he wrote and16

signed a letter that exceeded his legal17

authority.  All of this other stuff about text18

amendments and parsing and primary use and19

secondary use, it doesn't apply to this.20

We say the Zoning Administrator21

improperly wrote a letter, and we've asked you22
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to nullify it.  That's where we're at, and all1

of the sudden we have all these other things,2

that we've wondered off into the woods with3

Hansel and Gretel, and now we're before the4

Zoning Commission.5

The fact is we believe that -- we6

appealed a letter written by the Zoning7

Administrator, that failed to properly apply8

the law and exceeded his authority.  Nothing9

more and nothing less.10

MR. GLASGOW:  And we have disputed11

that.12

MR. COOPER:  Excuse me, speaking13

to this particular motion, it is designed --14

it is the design of the property owner and the15

government to use yet another maneuver to16

circumvent the jurisdiction of this Board.17

They had every opportunity, going18

all the way back to 2005 if they wanted a text19

amendment, or to change the law.  What they20

accomplished with this maneuver is to postpone21

these proceedings, to avoid a ruling by this22



210

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

Board until the law has been changed, they1

think.  2

On that basis, they will avoid ex3

post facto prohibitions in the constitution,4

and they will have escaped the authority and5

jurisdiction of this Board.  There is no6

justification whatsoever for postponing these7

proceedings and buying into this8

collaboration.  9

CHAIR MILLER:  Okay, Mr. Cooper.10

This is your hearing, because we already had11

the hearing on Reed-Cooke Overlay, I mean on12

Reed-Cooke.  So at your hearing, what are the13

points you would be arguing?14

MR. COOPER:  The understanding was15

I would put on a case within certain time16

constraints.  Given the hour, I think we can17

reduce that.  But I would expect to be able to18

present my case.19

I would expect the Board to hold20

to its January 8th announcement for a21

decision, and any subsequent text amendments22
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or whatever else happens, until that happens,1

the authority and the responsibility rests2

with this Board.3

In the last proceedings, they were4

whining and crying about rushing.  How is it5

that on the basis of this concocted6

postponement, they get to go in and open and7

sell beer and wine, when that's the issue of8

this appeal?  It's a transparent maneuver, not9

in good faith.10

We weren't heard at any point in11

the process.  They go and collaborate with the12

government and the Office of Zoning, and then13

bring this charade into this hearing, to deny14

us our rights.  15

MEMBER DETTMAN:  Madam Chair?  16

CHAIR MILLER:  Okay.  We were just17

conferring.  We're very sympathetic to your18

situation.  I'm sorry.  I forgot what your19

name is for Reed-Cooke?20

MR. LYDEN:  Peter Lyden.21

CHAIR MILLER:  Lyden, yes.  We're22
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saying that since this issue really involves1

Mr. Cooper's hearing, that if we were to have2

Mr. Cooper's hearing today, I think all that's3

left to that almost is for him to make his4

case, because DCRA and the Applicant have5

already made their cases.6

If you recollect, the issues were7

basically the same.  You wouldn't need to8

stay, in any event, to protect your rights,9

would you?10

MR. LYDEN:  Well, I was -- I've11

been told by other people that if they call12

your number, you put your helmet on and go out13

on the field.  14

So we're very concerned that by15

not attending today, that this whole issue of16

the postponement would be unaddressed by us.17

You do have our letter, and18

basically my testimony would summarize what's19

in the letter.  We believe that you have20

sufficient information to go forward and make21

a decision.22



213

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

CHAIR MILLER:  Okay.  This is my1

point.  I think there are two issues here.2

One is do we hold in abeyance the hearing, and3

then the other one is do we hold in abeyance4

our decision.5

I don't think the Board has to6

decide today whether we hold in abeyance our7

decision.  We could, even to address Mr.8

Glasgow's concern, not to preempt the Zoning9

Commission or whatever those issues are.10

That's really not affected by11

whether or not Mr. Cooper has his hearing.  So12

you're here to discuss the postponement issue,13

and you will have fulfilled that.  I've heard14

your point on that. 15

MR. LYDEN:  Okay.16

CHAIR MILLER:  Unless there's more17

you want to say.  I just --18

MR. LYDEN:  No, I'm sorry.  I'm19

just torn between --20

CHAIR MILLER:  I'm sure, I'm sure.21

We are too.22
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MR. LYDEN:  And also a lot of1

hours of work that we've put in and wanting to2

appear in a professional manner here.3

CHAIR MILLER:  And I know you've4

addressed this in writing as well.  I don't5

believe the Board is going to decide today6

about the decision.  We've heard what you had7

to say in writing and verbally.8

MR. LYDEN:  Well then I will be9

more than happy to assist you in leaving early10

tonight.11

CHAIR MILLER:  Okay.  Thank you12

very much.13

MR. COOPER:  Do I understand the14

Chair to say there will be no ruling on the15

motion for postponement today?16

CHAIR MILLER:  No.  What I'm17

saying is we've heard everyone's concerns18

about whether or not we should postpone, and19

I'm saying that there are two postponement20

questions.  One goes to the hearing and one21

goes to making a decision, a final decision.22
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I don't think the Board is going1

to decide today whether or not we're going to2

make the final decision or deliberate on this3

case.  We've heard the arguments and we will4

consider them.5

But the next immediate decision,6

which affects you most of all, is whether or7

not we hear your case.  I started out this8

afternoon saying it's my understanding that9

the Zoning Commission is going to ultimately10

moot our decision, because they're going to11

decide what their intent is.12

Then we heard other issues about13

well, it's not all about that text amendment.14

So we weren't sure whether, you know, your15

appeal, your arguments would have an effect if16

the Zoning Commission took that action.17

But as we don't know what that18

action's going to be exactly, and we haven't19

made a decision about whether we're going to20

wait for it -- we've heard argument on it21

-- we're back to your appeal, whether we ought22
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to postpone that or not.1

It sounds to me as if you have2

said that you're ready to go forward.  You3

realize there are time constraints.  We've4

already heard from DCRA, we've already heard5

from the intervenor and perhaps we might as6

well just finish, hear your case, have a whole7

record, and then we'll decide whether or not8

to hold it in abeyance.9

So if you're ready to go forward10

and everyone is here --11

MR. COOPER:  One further comment.12

As long as the Board appreciates that we feel13

we will be harmed, our legal position with14

respect to the opportunity to prevail in this15

appeal under existing law will be put in16

jeopardy through  this bad faith proposed17

postponement.18

To me, it's fairly obvious that19

the delay is intended to stall these20

proceedings until through their machinations,21

they can have the law rewritten.  22
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If the Board is considering that1

this will be a short delay or that we won't2

oppose this new, private law for Douglas3

Jemal's Citadel property, it would be4

mistaken.  We would resist at every turn, at5

every opportunity, and I don't think whatever6

proposed change that is can take effect, as it7

is not a clarification but a new law,8

requiring us to go through the whole process.9

CHAIR MILLER:  Mr. Cooper?  Okay,10

Mr. Cooper.11

MR. COOPER:  So it's not going to12

be next weekend, that they're going to bum13

rush this through the process.  So if the14

Board is considering postponing on the basis15

of some short-term delay, I don't think it's16

going to be a short-term delay.  Now I will17

proceed.18

CHAIR MILLER:  Okay.  Let me say19

this.  I know we have another case waiting20

that was first.  Let me just see if I can get21

a feel for the time here.  I mean it is my22
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understanding -- no, let's see. 1

It's my expectation that what's2

going to happen basically, Mr. Cooper you3

filed pleadings in this case arguing your4

points, and that this would be your5

opportunity to hammer home or make whatever6

points you want to make to fulfill your7

appeal, and that the other parties would have8

an opportunity to cross-examine, should they9

so desire.10

Then wait -- and then I don't11

believe the other parties are going to put on12

their case again, because they already put it13

on with respect to the other case.  We said we14

were going to combine the facts of both cases.15

So it should not be a long16

proceeding.  But okay, let me get comment,17

because that will affect which case goes first18

at this point.19

MR. COOPER:  I'm prepared to allow20

the other case to go first, because I will be21

cross-examining, as I didn't have that22
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opportunity, the Zoning Administrator.1

CHAIR MILLER:  You didn't have the2

opportunity to cross-examine the Zoning3

Administrator?4

MR. COOPER:  I didn't participate,5

no, and their expert, Mr. Sher.  It's -- I was6

-- the deal was I'd have two hours, and I'm7

prepared to -- well, it's in the record.  I8

asked how long it would take.  I can point to9

the page.  I said two hours.10

I think I can work that around,11

putting certain statements in the record.  But12

there are questions and material questions13

that have to be directed, and it's not going14

to be --15

CHAIR MILLER:  Okay.  Mr. Glasgow,16

comments?17

MR. COOPER:  You will recall,18

their case took all day.  Mine's going to be19

less than two hours.20

CHAIR MILLER:  Okay.21

MR. GLASGOW:  All right.  Madam22
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Chair, a couple of things.  One is because of1

the request that the cases be bifurcated,2

which we didn't have a position on one way or3

the other, we still have not argued the4

untimeliness filing motion that we have5

presented for Mr. Cooper and his folks.6

We argued the other one, but7

because they were bifurcated, we didn't argue8

his.  He's got some separate facts there that9

we would be raising.10

Also, Mr. Sher has some time11

constraints and is not available just for12

whenever hour this happens to come up.  I mean13

on the notice that we get, it does say what14

the time frames are and we're available during15

the time frames, you know, way after.  16

Because we have an appeal before17

this case.  That takes an hour, takes whatever18

it takes.  Once it takes a couple of hours,19

it's going to take at least a half hour, 4520

minutes to argue the untimeliness motion,21

we're eight or nine o'clock at night under22
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that time frame.1

MR. COOPER:  The Board indicated2

in the last hearing that there would be no3

further argument, oral argument from me on4

that motion, and the Board also indicated in5

the transcript that the decision on my6

standing and timing issues, Mr. Kuttadrew7

(ph), the ABC Protestants, etcetera, would be8

made in context of the decision to be -- it9

indicated it was going to make on January 8th.10

I was supposed to submit my11

response vis-a-vis the motion to dismiss in12

writing, and not have an opportunity to make13

an oral case with it.  But if they make an14

oral case that --15

CHAIR MILLER:  All right.  It16

sounds like though you just want to postpone17

this, given the lateness of the hour.  Is that18

correct?19

MR. GLASGOW:  Yes.  We have no20

objection to the postponement that was21

requested by RCNA and the ANC.  22
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CHAIR MILLER:  Okay.  There is not1

really a fire under this case.  There's no2

reason that we can't postpone it.3

MR. COOPER:  If we're talking4

about say a week --5

CHAIR MILLER:  I'm sorry, Mr.6

Cooper.7

MR. COOPER:  You know, my concern8

is really that if the law comes before the9

decision is made by this Board, ex post facto10

is out the window.  They will apply the new11

law and win the case.12

CHAIR MILLER:  The law will be law13

whenever it comes.  I think the fire -- 14

MR. COOPER:  If it's made before -15

-16

CHAIR MILLER:  I think the issue17

is that what happens if the law, you know, if18

they want to open their store and sell liquor19

before there's a new law.  I think that's the20

issue, and they're not talking about --21

MR. COOPER:  If you grant the22
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postponement, you're basically allowing them1

to open the store.  They said they're going to2

open on the basis of their business permit.3

CHAIR MILLER:  They're not opening4

the store in a week; is that correct?5

MR. GLASGOW:  No, we're not6

opening the store until some time in March.7

CHAIR MILLER:  Okay.  So that's8

our window.  So I think that, given that there9

have been requests for postponement and10

there's no prejudice to a party in postponing11

it, we ought to look for another date.12

MR. COOPER:  Prior to them opening13

the store --14

CHAIR MILLER:  Prior to their15

opening.16

MR. COOPER:  With this Zoning17

Commission shenanigans, it's not go to law18

before March.19

MR. GLASGOW:  Madam Chair, just20

for the record, we object to a number of the21

statements that have been made, and I just22
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want to make sure to put that on the record.1

CHAIR MILLER:  I understand that.2

MS. BOLLING:  And so does the3

District.4

CHAIR MILLER:  I'm sorry, we5

haven't --6

(Simultaneous discussion.)7

MR. COOPER:  I object to being8

denied due process.  They concoct together,9

come up with something, present it to us fait10

d'accompli, and what are we supposed to do,11

fall in line?  12

We're not going to fall in line.13

If they wanted our cooperation, they should14

have involved us in the process.15

MS. BOLLING:  Good evening, Madam16

Chair.17

CHAIR MILLER:  Thank you.  I'm18

sorry.  I had not recognized you.19

MS. BOLLING:  Assistant Attorney20

General Melinda Bolling for the District.21

CHAIR MILLER:  Yes.22
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MS. PARKER-WOOLRIDGE:  Good1

evening Madam Chair and Board members.  I'm2

Doris Parker-Woolridge.3

ML  Matthew LeGrant, the Zoning4

Administrator.5

MS. BOLLING:  We do object to some6

of the language and the characterizations of7

the District, and we want that to be on the8

record as well.9

CHAIR MILLER:  Okay.  We have been10

asked for postponement by a couple of the11

parties here.  Do you have any opposition to12

a postponement of this case?13

MS. BOLLING:  The government does14

not oppose.15

CHAIR MILLER:  Finishing the16

hearing on this case.  Did you want to weigh17

in at all as to whether or not, about you18

know, finishing this case with the hearing or19

ruling on the matter before the Zoning20

Commission decides?21

MS. BOLLING:  We agree with the22
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position that Holland and Knight has1

announced, in pleadings and orally here before2

the Board, that any change would resolve this3

issue, and it would be an efficient manner to4

resolve the issue.  So we don't oppose5

continuing the matter.6

MR. COOPER:  The best thing I have7

to say I object most strenuously, but do what8

you have to do.  It's understandable.9

CHAIR MILLER:  Okay.  What I would10

suggest to the Board then, that we look for11

another date to complete Mr. Cooper's, or to12

have Mr. Cooper's hearing.13

(Pause.)14

CHAIR MILLER:  Unless the Board is15

ready to decide that it's not necessary, given16

the Zoning Commission action.  But I'm not17

sure that I'm ready to take that position at18

this point.  All right.  19

(Pause.)20

CHAIR MILLER:  Mr. Moy, do you21

have a suggestion?22
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MR. MOY:  Madam Chair, as you1

know, the Board's schedule is always very2

full, particularly through the month of3

January.  4

I think that the staff would5

propose for the Board that the first opening6

appears to be two possibilities, although I7

refrain from February the 5th being a decision8

day for the Board.  But there's a possibility9

of adding a fourth case in the afternoon,10

which will make it a very full day.11

The second possibility would be12

the afternoon of February the 19th.  We have13

one case in the afternoon.  So this could fill14

out the remainder of that afternoon of the15

19th.  Of course, there's also the possibility16

of the afternoon of February the 26th.  17

(Pause.)18

CHAIR MILLER:  Okay.  I would say19

that we should move this to February 19th, and20

it's very likely that we --21

MR. GLASGOW:  Madam Chair, I'm22
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scheduled to be out of town that day.  Mr.1

Sher is out of town on February 5th.2

CHAIR MILLER:  Okay.  How about3

the 26th of February?4

MR. COOPER:  I'm unavailable5

February 26th.  I'm sorry.  I think I have6

another court appearance that date.7

CHAIR MILLER:  In the afternoon?8

MR. COOPER:  I don't have the9

details, because I didn't bring the paper work10

on that with me.  11

MR. MOY:  Madam Chair, the staff12

would note that if the Board is looking for a13

date before March, the only other possibility14

that I can see, unless the other Board members15

see something differently, would be a third16

case on the afternoon of February 12 th,17

knowing that the second case is a civil18

infraction case.19

CHAIR MILLER:  Mr. Cooper, what20

court are you appearing before on the 26th?21

MR. COOPER:  I have a civil action22
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against the Envoy Towers Condominium complex.1

CHAIR MILLER:  I know.  I guess2

I'm just asking, because I'm just wondering,3

and I may be mistaken, about whether or not4

some courts have these kind of hearings in the5

morning, versus the afternoon.6

MR. COOPER:  Well, these cases7

don't have -- they give you a range of time,8

between 1 and 5.  9

CHAIR MILLER:  Oh, is that when it10

is, between 1 and 5?11

MR. COOPER:  They either do 9 to12

12 or 1 to 5.  I don't have the paper work in13

front of me.  14

But my concern, whenever it is15

set, is that it anticipates a decision before16

the property owner acts on the basis of the17

permit, which we insist is invalid.18

CHAIR MILLER:  We know your19

concerns.  So that's why we're trying to look20

in February.21

(Off the record.)22
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CHAIR MILLER:  We're still1

exploring every date we can before March.2

January 29 th in the afternoon.  Is that a3

possibility for the parties?  Not for you?  4

MR. COOPER:  It works for me.5

CHAIR MILLER:  That works for you?6

Good.  7

MR. GLASGOW:  What time, Madam8

Chair?9

CHAIR MILLER:  It would be last in10

the afternoon.  So late afternoon.  It would11

be the third case in the afternoon.  12

Yes, we can't guarantee.  Every13

once in a while, we're running ahead of14

schedule.  Yes, really.  Parties have been15

late because they're so surprised.16

MR. GLASGOW:  Madam Chair, we're17

fine.  Intervenor is fine on the 29th.18

MS. BOLLING:  The District is fine19

as well.20

CHAIR MILLER:  Okay, the 29 th it21

is. 22
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MR. COOPER:  And we show up about1

--2

CHAIR MILLER:  No, I can't call it3

specifically.  Our afternoon hearings are4

scheduled to start at one, but you know we're5

on the Internet, and you can check in and6

check with the office.  I don't think it would7

ever be before two though.  You never know.8

MR. REYNOLDS:  Madam Chair, one9

last item.  Would you like me to present the10

resolution from ANC 1C at this time, or shall11

I wait until January?12

CHAIR MILLER:  Oh, we would like13

you to submit it in writing into the record,14

and serve the other parties.  You don't need15

to read it aloud.  Okay, yes.  16

You can give it to Ms. Bailey,17

who's stepped away for a minute, or Mr. Moy.18

Thank you very much.  Sorry that you had to19

wait.  Merry Christmas, Happy New Year.20

(Pause.)21

CHAIR MILLER:  We're ready, when22
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you are Ms. Bailey, for the next case.1

Application No. 176972

MS. BAILEY:  Madam Chair, the next3

case is Application No. 17697, of A&S4

Associates, LLC, pursuant to 11 DCMR 3104.1,5

for a special exception to allow two or more6

principle buildings on a subdivided and vested7

theoretical lot under Section 2516, to8

construct the last 34 one-family detached9

dwelling previously approved by expired BZA10

Order No. 15340.11

The property is zoned R-1-A.  It's12

located at premises 4818 Foxhall Crescents,13

N.W., Square 1397, Lot 1008.  If I'm not14

mistaken Madam Chair, there are two requests15

for party status in opposition.  That's16

Melaine Stern and Joseph R. Novello.  17

CHAIR MILLER:  Thank you.  Good18

afternoon.  Would you introduce yourself for19

the record, please?20

PB  Yes.  Patrick Brown from21

Greenstein DeLohrman Luchs, here on behalf of22
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the Applicant.  1

MR. SAMAHA:  Imad Samaha.  I'm the2

Applicant. I-M-A-D, S-A-M-A-H-A.3

CHAIR MILLER:  Thank you.  4

MS. GATES:  Alma Gates from ANC5

3D.6

CHAIR MILLER:  Okay, and is7

Melaine Stern here, and is Mr. Novello here?8

(No response.)9

CHAIR MILLER:  Okay.  Those were10

the two applications we received for party11

status, and given that they're not here to12

participate in the case as a party and haven't13

indicated how they would participate not being14

here, I would suggest that we deny party15

status and take their application and16

attachments thereto into the record as17

testimony.  Any other comments on this?18

Comments from the parties?19

MR. BROWN:  I think that's20

appropriate.21

CHAIR MILLER:  Okay, good.  All22
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right, then that is done.  That's our1

preliminary issue.  I know this is a somewhat2

unusual case, given this is one lot that3

wasn't built upon in a subdivision that was4

approved by the Board.5

I think I'm going to turn the mike6

over to you, Mr. Brown, and you can present it7

to us how you would like.8

MR. BROWN:  Madam Chair, thank you9

very much.  I don't really want to belabor10

this, because I think given where we are with11

the support and cooperation of the Office of12

Planning and Advisory Neighborhood 3D and Mrs.13

Gates, and the record is full.14

I would draw your attention to on15

the Board here and it's in your packages in my16

pre-hearing statement.  But on the top right-17

hand side, there's an aerial photograph18

showing what I call a close-up aerial19

photograph, showing this site in the midst of20

the Foxhall Crescents houses surrounding it.21

If you look at that, I think it22
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gives you a very good kind of feel for what1

we're talking about.  We're talking about2

putting a house of the same size and density3

and height, slightly reoriented to accommodate4

the immediate neighbor.5

But we're talking about the exact6

same thing we were talking about back in 1990,7

which in fact if you go back even further to8

1978, when the whole plan for the Rockefeller9

Estate was created, again, we're still talking10

about a single house of this dimension in this11

location.12

If you look on the left-hand side13

of the board, going back to 1978 and I've14

blown  that drawing up, but it shows in the15

shaded area what they call the undisturbed16

internal area, and showing that this house,17

the footprint of it respecting the undisturbed18

internal area.19

You'll see the drawings on the20

next level down, giving you a broader view of21

the Foxhall Crescents.  Best I can tell, this22
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is literally the last house of the five1

phases.  I think it was over 170 houses2

originally.  Again, it's on the other side of3

the board and it's in your package, the zoning4

computations.5

It's the same house from a zoning6

standpoint, and actually requiring no7

variances, given the way it's oriented.  It's8

the same house that was originally planned,9

going back to 1990, when believe it or not I10

was the lawyer in the case back then.11

I would -- well, I really don't12

want to belabor it.  I would answer any13

questions from the Board.  Mr. Samaha is here,14

who is the Applicant and the one who will15

actually be building the house.  But I think16

we've tried to lay out the four corners of17

this as clearly and simply as possible.18

CHAIR MILLER:  Okay.  I think19

that's a good way to proceed.  We could just20

ask you a few questions, because the filings21

in this case are very thorough, both on your22
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part and on the Office of Planning's part. 1

This Board did deny the motion for2

minor modification, because the order that it3

was related to had expired.  4

I think some of the concerns that5

were raised then and which you seem to have6

dealt with is okay, there's been a passage of7

time, and therefore you -- it's the same lot8

that you responded to, some concerns in9

building the house upon this lot; is that10

correct?  You oriented it differently?11

MR. BROWN:  Yes, and if I could, I12

don't know what happened to the microphone,13

but if I could, on top is the 1990 drawing,14

where the house is pointing this way, the15

front door.  16

If you look again at the current17

version, rather than pointing this way the18

house is pointing this way.19

That was done to accommodate the20

neighbor here, Dr. Kessler, who has a letter21

of support in the record.  Also, you'll see22
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that the driveway, it didn't go into as much1

detail here, because there's a driveway here2

coming into the road, which has been built3

almost to the end here.4

The driveway has been reconfigured5

to bring it along this way, pulled back, a6

curb put in.  Dr. Kessler has been provided,7

I think, a very generous accommodation for8

landscaping, that he can use at his9

discretion, to landscape the buffer area here.10

You've got an infiltration trench11

here being added.  Again, the grade12

essentially runs down this way to the houses,13

the higher houses here.  14

You've got an additional storm15

water inlet here, feeding into to the16

infiltration trench and the existing storm17

water system in the community.18

You've also here, trees here,19

which my client is committed to preserving,20

and I can flip the picture over and show you21

those  trees as they face up against the22
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adjoining properties, which all have fences1

and in one case, if I could --2

I'm kind of going3

counterclockwise.  This is Melaine Stern's4

house here.  You can see there's a fence and5

these trees along here.  The same here.  Going6

a little further, going counterclockwise again7

is the corner of the Stern house.  This is Dr.8

Kessler's house here.9

Going a little further along is10

Dr. Novello, and you can see that his house is11

way up high, and there's a substantial wall12

and kind of ornamental, ornate masonry fence13

there.  You can get a feel for --14

CHAIR MILLER:  They own their15

houses.  They raised an issue about storm16

water management or drainage.  Is there17

anything you want to say about that?18

MR. BROWN:  Well, the law of19

gravity.  Each of these people surrounding,20

with the exception of Dr. Kessler --21

CHAIR MILLER:  Do we not have a22
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hand mike anywhere.  Yes, because we can hear1

you, but it's hard for the court reporter.2

MR. BROWN:  Yes, I'm sorry.3

CHAIR MILLER:  That's okay.4

MR. BROWN:  Yes.  But if you look5

first, when I show them up here, all these6

houses there are on a higher plane.  They're7

looking and you can see that perhaps from the8

photographs, they're all at a much higher9

elevation looking down.10

Their storm water becomes my11

client's storm water, not the other way12

around.  In fact, he's made accommodation for13

that, by adding the additional inlet, because14

it also -- when they dump their storm water.15

Mrs. Gates can tell you about one16

instance where there's actually a neighbor's17

pipe coming on to my client's property dumping18

water.19

The response to that was we've20

dealt with it.  It's coming onto our property.21

It's being dealt with by the additional inlet22
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and the infiltration trench, and ultimately to1

protect this property, as well as Dr. Kessler,2

which this is Dr. Kessler and the grade kind3

of goes that way.  Okay.4

CHAIR MILLER:  I have another5

question, since you're talking about, you6

know, what's there and not there in the7

drawings and stuff.  In the Office of8

Planning, they say on page four that you9

didn't submit any landscaping or grading10

plans.  Is there something in the record that11

reflects landscaping and grading?12

MR. BROWN:  Well, and I think13

there are -- I have to check.  There may be14

some basic grading plans that were with the15

drawings that I originally submitted.  But16

this site is largely graded.  I'll let Imad,17

he's an engineer, talk to you about that.18

But as far as landscaping, Dr.19

Kessler is providing, at my client's expense,20

his own -- the landscaping there.  There21

wasn't a whole lot of concern, other than22
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preserving the trees about landscaping for the1

adjoining properties, because quite frankly2

they're behind fences and walls. 3

There's not a whole lot of4

opportunity, as it relates to the surrounding5

properties, for landscaping to influence them,6

other than you know, in this case you'd have7

to put something very high to get over that8

wall, and you've got fences along here.9

That's it.10

MR. SAMAHA:  Madam Chair, we plan11

on landscape the site when we finish.  The12

site by nature is very small, as what Mr.13

Brown said.  14

On one side you have this huge15

wall, which is about nine feet high from the16

highest point of our place.  So we would want17

to hide that for anybody living there who may18

have vine or some permanent green.19

On this side, which is Dr.20

Kessler's side, there is already landscaping,21

and that will be supplemented based on what he22
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said.  On Dr. Herman or Ms. Steiner, there are1

four trees that we plan on preserving.  Then2

as a finished product, we will have some basic3

landscaping all the way around the house.4

As far as the storm water5

management, from early on we had heard that6

there is issue with runoff on the sides.7

Every house below was getting flooded in the8

basements.9

So our design, all the roof line,10

all the water collected from the roof is11

directly piped into the storm drain that is12

existing.  So it's not draining on site. 13

Additionally, on the -- what's the14

best way to show it?  On the entrance where15

the driveway will be, we have curb and put a16

drain and then there's a driveway that will17

collect any runoff straight underground.18

Because we're lower than everybody19

of our neighbors, the site gets flooded every20

time it runs, all the way from Foxhall Street21

all the way down.  That's why we propose to22
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add the inlet, to catch that water and help1

the neighbors further down.2

That's why the inlet is basically3

-- will help existing storm water management,4

rather than do anything opposite to that.5

MEMBER ETHERLY:  Mr. Brown, could6

you speak to again, not having the benefit of7

Dr. Novello here, but could you clarify the8

concern that was raised in his submittal9

regarding the setback from what he believes to10

be his rear property line.11

As he indicates in Exhibit 21, he12

avers that his property line actually extends13

five to six feet beyond the retaining wall.14

MR. SAMAHA:  If I may, yes.  The15

property line extends beyond his retaining16

wall and we are aware of that.  Our house17

siting is based on a survey and not existing18

walls.  I mean all fences and walls are always19

never perfect. 20

So our survey and our siting is21

based on an actual D.C. survey that was used,22
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and the setback is off the property line and1

not the wall.2

MEMBER ETHERLY:  Okay.3

MR. SAMAHA:  If you look actually4

on the attachment that we provided, you can5

see where the property line extends beyond the6

wall.  It's a semi-curved line.  From that,7

you have the setback.  There's a second line8

that touches a corner of the house.9

MEMBER ETHERLY:  Could you walk10

through that one more time, just to make sure11

I'm clear.  You're looking at the survey that12

was provided by Dr. Novello?13

MR. SAMAHA:  Yes.14

MEMBER ETHERLY:  Okay.  So it's15

the survey attached at the end of Exhibit 21,16

for the benefit of my colleagues. 17

(Off microphone comments.)18

MR. SAMAHA:  Can you hear me?19

Okay.  The fence is actually a straight line20

more or less, and the property line curves21

outside that fence.  22
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The second line to the left you1

see is a setback allowed by the existing2

zoning or variance for that lot, and the house3

is basically on the setback line as a corner4

of the house.5

So we are more than -- you know,6

we're not using his fence, basically, to7

construe the setback.8

MEMBER ETHERLY:  And where the9

corner of the proposed residence appears to10

cross that line, are you saying that it's11

pretty much right on that line?12

MR. SAMAHA:  Yes.  Actually, this13

is a setback that was originally used for the14

R-1-A lot, but the variance here allows for a15

narrower setback.  We're not using the full16

setback, but that's narrower than the R-1-A,17

yes.18

MEMBER ETHERLY:  Okay, thank you.19

Thank you, Madam Chair.20

CHAIR MILLER:  Other questions?21

I'm going to have some questions about the22
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condition proposed, but I think it might be1

better to just hear from everybody first, and2

then go back and deal with proposed3

conditions.  Any other questions?  Ms. Gates,4

do you have any questions for the Applicant?5

MS. GATES:  No.6

CHAIR MILLER:  Okay.  Then why7

don't we go to the Office of Planning?8

MS. BROWN-ROBERTS:  Good evening9

Madam Chairman and the members of the Board.10

I'm Maxine Brown-Roberts from the Office of11

Planning, and I will stand on the record this12

afternoon.13

I think that our submission14

outlines all the issues relating to Section15

2516, and that the Applicant has generally met16

them. 17

Regarding the landscaping and the18

grading, I had a conversation with the19

Applicant subsequent to the filing of our20

report, and was satisfied with the explanation21

that was given regarding the landscaping and22
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the grading, and also from the site visit that1

I did. 2

Also, they have entered into an3

agreement regarding tree preservation, and I4

think that satisfies the Office of Planning5

also.  The Office of Planning therefore6

recommends approval of the special exception.7

I'll take any questions.8

CHAIR MILLER:  What agreement are9

you referring to with respect to tree10

preservation?  What kind of agreement?11

MS. BROWN-ROBERTS:  I think an12

analysis was done.  I think it's something13

that was one of the conditions outlined in the14

Applicant's submission, one of the conditions.15

It was done by the arborist.16

MR. BROWN:  Madam Chair, it was17

not part of our earlier submission.  I have a18

pre-preservation plan, which I can submit in19

the record.  20

CHAIR MILLER:  Yes.  That would be21

good.  Has this plan been shown to Mr. Usler?22
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MR. BROWN:  Pardon?1

CHAIR MILLER:  Has the plan been2

shown to Mr. Usler?3

MR. BROWN:  No, it has not.  I'm4

not so sure Mr. Usler is any longer with the5

government, unfortunately.6

CHAIR MILLER:  Oh.  Is there a7

replacement?8

VOICE:  Are you sure?9

MR. BROWN:  I'm not sure.10

CHAIR MILLER:  Okay.  We can't put11

that in as a condition then can we?12

MR. BROWN:  No.  Don't quote me on13

it, but I'm not so sure, because I've tried to14

contact him.  But that would be a loss.15

CHAIR MILLER:  That would be a16

loss.17

VOICE:  I think he's there.18

MR. BROWN:  Really?19

VOICE:  Yes, I do.20

MR. BROWN:  All right.  Mr. Samaha21

could walk you through the plan, which he's22
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developed in consultation with his landscaping1

arborist.2

CHAIR MILLER:  Let me just, before3

we do that, see if any of the Board members4

have any questions for the Office of Planning.5

(No response.)6

CHAIR MILLER:  Ms. Gates, do you7

have a copy of the Office of Planning report?8

MS. GATES:  I do.9

CHAIR MILLER:  Good, okay.  Do you10

have any questions for the Office of Planning?11

MS. GATES:  No.  I believe the ANC12

and the Office of Planning are in agreement.13

CHAIR MILLER:  Great, okay.  Well,14

let's hear about this tree preservation plan15

then.16

MR. SAMAHA:  I've been doing17

construction for about 25 years, so we're kind18

of familiar with tree preservation.  We used19

to do multi-family apartment developments, so20

it's nothing new to us.21

The site, there are trees on the22



251

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

fence was on the backside, and the house will1

be about 25 feet away from those trees.  So we2

don't think those trees would be affected.3

Our plan is to basically do snow4

fencing with do not disturb areas, that will5

keep all construction traffic away.  Then6

before we start, we'll have a landscape7

company that's going to come with us, inspect8

the tree, do any pruning that is required, any9

roof protection and any nutrition, whatever is10

needed.11

Then throughout the construction,12

every couple of months, 60 days as needed,13

we'll have them come by and check if there's14

anything damaged or anything that requires15

maintenance.16

There is one tree that's fairly17

close to the site, that is half dead now and18

you see it in the picture.  Mr. Brown, can you19

turn the board around?20

(Pause.)21

MR. SAMAHA:  That tree is too22
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close to the house to be saved.  We will try,1

but it is right now pretty much dead.  Should2

the excavation get into the roots, we'll treat3

the roots, you know.  4

That's why we'll have the5

landscaper, like if we have to excavate and we6

find that our roots from the trees are7

preserving.  They do root pruning and8

treatment to protect the tree.9

CHAIR MILLER:  And I assume all of10

this is being done in accordance with our tree11

preservation laws, that would require you to12

replace certain trees if they're of a certain13

size, and that you plan to do that?14

MR. SAMAHA:  Yes.15

CHAIR MILLER:  Okay.  Ms. Brown, I16

just want to clarify the analysis here.  I17

mean it looks like the Office of Planning18

found that this application meets both what19

was set forth in the subdivision order, BZA20

Order 15340, and then also looking at the21

elements under 2516.  It meets all of those?22
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MS. BROWN-ROBERTS:  That's1

correct.  We did evaluate what were conditions2

that were set forth in the Order 15340, and3

see how the requirements of 2516 was being4

met.5

MR. BROWN:  Madam Chair, if I6

could clarify and she's exactly right.  But7

15340, that was one of the first cases under8

the new theoretical lot regulations.  9

So it was scrutinized back in 199010

under the same regulations as exist now.  So11

even though we tweaked the plan slightly,12

again it's been scrutinized now twice under13

2516.14

CHAIR MILLER:  So did anything15

change over the passage of time, that affected16

the analysis?  I mean it sounded like there17

were certain shifting grade or something,18

where you stated actually it didn't even need19

a variance for this lot that you needed back20

then?21

MR. BROWN:  And by virtue of22
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reorienting the house, you slightly change how1

the calculations were made for front and rear2

yard.  So that based on the current3

orientation in making those calculations, you4

didn't need the front and rear yard variances.5

Then back in 1990, the case6

included variances for project, you know,7

larger ticket issues like the roadway not8

having a 60-foot turnaround.  All those issues9

are resolved and vested. 10

So but looking just at this lot,11

it was amazing how changing the orientation of12

the house altered the variance requirements13

that were needed.  So that you have a, from a14

zoning standpoint, you have a variance-free15

situation now.16

CHAIR MILLER:  Some of the other17

houses on the lots needed variances, but this18

one doesn't now, is that right?19

MR. BROWN:  That's right, and in20

fact if you went through and I didn't include21

it, but all the zoning computation sheets from22
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1990, but just about every lot required some1

sort of variance to meet the regulations.2

Again, going back in 1990, which3

is very much even more the case now, all these4

roads were built, and the lots had been laid5

out back then, prior to the change of6

regulations.  7

All of a sudden, a plan that was8

fairly advanced for this phase, as well as9

constructed in other phases, had to then go10

through the theoretical lot process.  It11

required quite a bit of tweaking from a zoning12

and variance standpoint back then.  It was13

quite a challenge.14

MS. BROWN-ROBERTS:  I also wanted15

to note that in the old approval, that not all16

the lots needed variances that were set forth.17

I mean, you know, there were sort of different18

degrees that they needed.19

CHAIR MILLER:  Thank you.  Other20

questions?  Okay.  Ms. Gates, do you want to21

say anything for the ANC, other than you agree22
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with the Office of Planning?1

MS. GATES:  I am Alma Gates, here2

representing ANC 3D today, and I'm not going3

to go through this lengthy testimony. 4

I would like to say to the Board5

that this was a very complicated case, because6

there are six abutting neighbors.  Over time,7

their houses have been built, have been8

landscaped and they have their own9

characteristics.10

So much of the opposition that we11

heard was really based more on the changes12

that are going to take place.  They introduced13

a number of covenants, agreements, etcetera.14

I think that Mr. Samaha has really met those15

for the most part.  16

The undisturbed perimeter buffer,17

he doesn't come near that.  But then he does18

deal with the internal buffer that is meant to19

separate the Crescents, the different20

sections of the Crescents.21

So his property abuts a different22
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section of the Crescents, as well as people in1

his own section.  So we had to get through all2

of that and we did, I think. 3

He met Dr. Kessler's request to4

move the house and reorient it.  That was to5

his credit.  One of the issues that did come6

up was this 2004 settlement agreement.  Dr.7

Mills, an abutting neighbor, asserted that the8

homeowners association acted without the9

authority of its members in taking such10

action. 11

We found this to be outside our12

purview.  Dr. Mills is not here.  Nothing has13

gone forward on that, so I don't think it's14

for us to consider.  The storm water15

management issues have been addressed, and16

again, they will be reviewed by the District17

Department of the Environment.18

I think the Board, we did not see19

this tree preservation plan.  But I think it20

might be in everyone's best interest,21

including the Applicant's, just to ask that22
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the Urban Forestry Department have a look at1

this agreement, and get it into the record.2

So let me just turn to the ANC3

vote then.  The Commission heard from the4

Applicant and neighboring property owners at5

four meetings, two on the untimely issue and6

then two hearings on this instant case.7

Many of the neighbors' concerns8

were related to anticipated changes to an area9

that has provided additional buffering between10

two sections of the Crescents.  11

The Commission found zoning12

requirements are being met or exceeded, and13

would support the very detailed report14

presented by the Office of Planning.15

The Commission found additional16

environmental review of the application will17

be provided by the District Department of the18

Environment.  The Commission found the19

Applicant proposed a series of conditions20

listed in the pre-hearing statement on page21

seven.22
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These include suggested1

construction protocols that are more stringent2

than those provided through the DCRA3

permitting process.  To conclude, the4

Commission was satisfied the Applicant met its5

burden of proof for a special exception under6

Title 11, Section 2516, and voted 5-1-1 to7

approve Application 17697, to construct the8

last of 34 single family detached dwellings9

previously approved by expired BZA Order No.10

15340, in the R-1-A district at premises 481811

Foxhall Crescents, N.W.12

CHAIR MILLER:  Thank you.  I guess13

I can ask either of you, Ms. Gates or the14

Applicant.  You probably both know, but were15

there conditions -- 16

I think we can move into -- well,17

does anybody have any questions other than on18

conditions?  Otherwise, I'm going to move in19

there.20

All right, and we're going to21

first ask is there anybody else here who22
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wishes to testify in this case, in support or1

opposition?  No.  Okay.  So let's go into2

conditions.3

The Applicant set forth some4

proposed conditions in the pre-hearing5

statement.  I'm looking at page seven.  So my6

first question is were there -- oh, I can7

probably look at the Order myself, but were8

there conditions with respect to the9

subdivision order, that went to these types of10

issues?11

MR. BROWN:  No, I don't believe12

there were.  It was a bench decision, summary13

order back then.  Madam Chair, just to kind of14

put the conditions in context, they were15

offered unilaterally by the Applicant, one to16

assure the neighbors and the ANC that what we17

said we were going to do, we were going to do.18

Some of them are standard for the19

BZA, you know.  You build according to the20

approved plans.  The hours of operation,21

keeping the vehicles on site, were all an22
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attempt unilaterally to recognize and1

accommodate the fact that this is an existing2

neighborhood, and try to be as kind and gentle3

to that neighborhood as possible.4

The tree preservation was in5

direct response to concerns raised by Mr.6

Herman, because those trees abut his property7

line.  So they were attempting to respond to8

specific, either anticipated or direct9

concerns raised by people.10

CHAIR MILLER:  And I appreciate11

that they have been offered in good faith.  I12

just want to put the context out here for the13

Board's consideration of conditions, which you14

all have heard before.15

But basically, reconsider16

imposition of conditions, in order to17

alleviate anticipated or potential adverse18

impacts.  That's the purpose of conditions.19

Then secondly, we put in20

conditions that are clear and enforceable.21

Wouldn't I be missing one other adjective?22
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But necessary, whatever.  That's basically how1

we look at them.2

So in looking at these conditions,3

so we have a choice, obviously, whether to say4

-- have a condition that says built in5

accordance with approved plans.  Because as a6

matter of law, they have to be built in7

accordance with the plans approved.  So we8

don't really need that to address an adverse9

impact.10

Sometimes we put it in, just11

because it's helpful to the community, that12

they know that, that it's out there.13

Sometimes we repeat what the regulations say,14

so we can determine whether that would be a15

good thing in this order or not to do.  I want16

to just hold that in abeyance right now.17

But the second one, stairs from18

main level for ingress-egress purposes as19

shown on the revised site plan.  What is that20

about?  Why do we have a condition that talks21

about stairs in particular?22
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MR. BROWN:  When this application1

was originally submitted, first as a2

modification, it showed a rear deck.  That3

rear deck was universally disliked.  4

So one, it's been removed from the5

plan, and this was a way, again, of trying to6

reassure the audiences, the neighbors and the7

ANC that there would be no rear deck, but8

there would in fact be a stairs from the rear9

of the property down to the main level.10

So it's a belt and suspender-type11

scenario, much like the first condition. 12

MR. SAMAHA:  Madam Chair, to add13

to what Mr. Brown is saying, the stairs are14

about two or three steps.  15

People had the vision of the deck16

being eight feet high in the air, but the17

grading on the site is such that the deck18

would have been about three feet higher than19

the existing ground.20

So we want to allow people living21

in the house to be able to walk out of their22
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kitchen to the backyard, and this is what the1

steps will do.  But we're talking about a2

three feet drop or less.3

CHAIR MILLER:  Do you have any4

other comment, Ms. Gates?5

MS. GATES:  Only to say the level6

of hostility in this hearing was amazing, and7

I think when we talk about alleviating8

anticipated impacts, and sometimes putting9

things in the record just to reinforce, these10

are the -- 11

I really think these issues should12

be considered, so that there isn't any13

question if someone picks up the BZA order, or14

has a problem with what Mr. Samaha has built,15

that the two things are in balance.16

CHAIR MILLER:  So Ms. Gates, do17

you think -- I understand.  Okay, they're18

different processes that go on, okay.  19

I understand that when the20

Applicant is out in the community and the21

community has these concerns and the Applicant22
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wants to reassure the community that they1

certainly offered these conditions, and one of2

the venues certainly for the conditions is a3

BZA Order.  That's where the application's4

being considered.5

But then you get to our point,6

where we're going to have an order that7

there's in perpetuity, and it's going to be a8

reference for people to know what it says.9

I guess my question is, I hear10

what you're saying about number two and these11

stairs, and that's why it was put in.  12

But if you get some distance from13

it, if we have a condition that says it's in14

accordance with the plans approved and the15

plans don't show a deck, that whether in your16

opinion number two would really be a necessary17

condition?18

MS. GATES:  The plans will show19

the stairs.  They do not show a deck.20

CHAIR MILLER:  The plans will show21

the stairs, right.  We have a lot of22
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redundancies here.  We have in accordance with1

the plans, which show the stairs, which show2

no deck.  3

So the fact that there was a4

condition proffered about the stairs, you5

know, in writing to alleviate concerns, in6

your opinion is that necessary though, in the7

order?  8

In your opinion -- or you don't9

have to offer an opinion if you don't feel10

comfortable, you know, deviating from whatever11

went on at the ANC meeting.12

MS. GATES:  I wouldn't be13

deviating, because to be perfectly honest, we14

didn't talk about the stairs.  But what I am15

reiterating is the fact that if the neighbors16

have a level of comfort regarding the stairs,17

it might be useful.18

I can also understand that you19

don't want to put something in here that will20

be precedent-setting for another case.21

MR. SAMAHA:  Madam Chair?22
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CHAIR MILLER:  Yes.1

MR. SAMAHA:  Just to bring some2

more history to this, the main issue with the3

deck was from the house behind us, which is4

Mr. Steiner, I believe.  5

They were late in the picture6

complaining about the house.  I mean we've7

been doing this for two years and we just8

start hearing from them a few months ago, I9

don't know exactly when.10

We were getting a list of11

comments.  We want the trees.  We don't want12

the deck.  We don't want this.  We were so13

exhausted basically of having new people.  So14

okay, you don't want the deck?  We'll take the15

deck out.16

To protect ourselves, because I17

did not want a back door that doesn't have18

access, we said we'll put the stairs.  But if19

that's an issue, it's very easy not to have it20

in the order, because it's a fact that you21

have a couple of steps to walk out on a two22
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foot drop.  So we can take that out, if Mrs.1

Gates is --2

CHAIR MILLER:  Well, it's up to us3

to decide what to put in basically.4

MR. SAMAHA:  Yes, but this is the5

history behind it.6

CHAIR MILLER:  Okay, I get it.7

You all -- I guess we could discuss this now.8

I think, you know, the other thing is not to9

clutter up an order with all sorts of10

conditions that aren't really necessary, and11

in fact sometimes they take away what really12

-- take away the intent from what really is13

necessary.14

So I would be of the opinion that15

we not include number two.  It doesn't take16

away from the substance at all, and that17

perhaps for that reason, we could leave number18

one.  But I don't know if construction is the19

right word.  Perhaps "built in accordance with20

the plans" might be better.21

When we do the order, we can clean22
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up the language a little bit.1

MS. GATES:  Madam Chair?2

CHAIR MILLER:  Yes?3

MS. GATES:  The back of every4

order, isn't there a statement --5

CHAIR MILLER:  That regulation is6

required, that whatever the plans are that go7

with the BZA order, that it be built in8

accordance with plans.  It's required.9

That's what I was saying before.10

If this is redundant too.  We don't -- in11

order for everyone to be protected, they don't12

need it, because that's the law.  13

Again, sometimes we do put this in14

for comfort level, for the community that15

doesn't know that per se.  So do you have an16

opinion that you don't think it's necessary?17

MS. GATES:  I don't.18

CHAIR MILLER:  You don't what?19

You don't have an opinion --20

(Simultaneous discussion.)21

MS. GATES:  It's something that --22
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but for people who don't know that, and who1

may not have access -- well, if they don't2

have access to the order, this won't mean3

anything anyway.4

So it is redundant.  The one piece5

I do feel really strongly about though are the6

construction hours, and I know -- I've heard7

about it's not enforceable, and I don't know8

how, other than just accepting Mr. Samaha's9

good word, you can ensure that these hours of10

construction are met.11

Because we all know when we fall12

behind in schedule, then we start pushing the13

envelope a little bit, and Saturdays we go on14

until seven and we start at seven, or we do15

interior work on Sundays kind of thing.16

We've seen it many times.  That is17

the real piece here though that I think is18

going to make this construction work.  So I19

leave it up to you all to decide how to deal20

with it.  But it is the key element.21

CHAIR MILLER:  Well, let me throw22
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this back to you all.  I mean this isn't the1

first project that's being constructed.  I2

guess -- and we have gone through this ever3

since I've been here.  It's almost that4

construction really is what is going to be5

disruptive to people, in the short run anyway.6

Applicants make these7

representations that they will do certain8

things to make that better for the community,9

and then where is that -- where should they10

document that?11

I guess I'm under the impression12

that sometimes you all just do it outside of13

a BZA order, that you make an agreement and14

you sign it.  Why isn't that working?  Yes.15

MR. SAMAHA:  Madam Chair, part of16

these conditions, other than F, but D, E and17

G, were derived from early conversations we18

had with the homeowner association.  19

They said we just finished a job20

and this is what happened.  The guys were21

playing music at six in the morning, or the22
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carpenter blocked my driveway.  So we have a1

letter that was prepared by the homeowner2

association, which lists three pages of3

conditions, during which we have to abide4

during the construction.  We have agreed to5

these conditions. 6

The only one we have not agreed is7

that one of liquidated damages.  If you don't8

finish within a certain time.  I said you9

don't want to manage with liquidated damages,10

because every time you call me with a11

question, I'll ask for an extension of time.12

But these conditions, to answer13

your question and Mrs. Gates' concerns, will14

be enforced by the HOA in that agreement15

letter we have with HOA.16

CHAIR MILLER:  How is that17

enforced?  Is it through arbitration or18

something like that or what?19

MR. SAMAHA:  They have to grant us20

approval by the HOA to start the work, and to21

do that, they wanted that letter.  How it's22
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enforced?  I mean that's a document we will1

sign and we will live by.  If not, I guess I2

get injunction or whatever.3

CHAIR MILLER:  And how do these4

proposed conditions compare with that, what's5

in that agreement?  Are they in that6

agreement?7

MR. SAMAHA:  That's out of the --8

yes, out of the agreement.  I mean I don't9

want to say so before I check with ours, but10

the only difference that we have said about11

the hours is that if somebody is painting12

inside the house, that's acceptable.  If13

somebody's jack hammering inside the house,14

that's not acceptable. 15

You know, we understand noise and16

people's concerns.  But this is the letter.17

I don't know if you want to submit it for the18

record, and it talks about the hours on Item19

No. 4.  20

"Construction shall be limited to21

the hours of 7:30 to 4:00, Monday through22
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Friday, 7:30 to 12 on Saturday."  Then we1

agreed that unless interior work does not2

generate noise. 3

CHAIR MILLER:  Okay.  So you have4

an agreement with the homeowners association.5

MR. SAMAHA:  We haven't signed it6

yet.7

CHAIR MILLER:  You haven't signed8

it yet.  9

MR. SAMAHA:  But we intend to sign10

it.  As I said, until this happens, I don't11

want to worry about it until we have the --12

CHAIR MILLER:  And what happens if13

you don't sign it?  You --14

MR. SAMAHA:  I cannot build.15

CHAIR MILLER:  Why can't you16

build?17

MR. SAMAHA:  I have to get the HOA18

approval to build, I'm told.19

CHAIR MILLER:  To build?  Where20

does that come from?  Is that part of the21

subdivision order or what?22
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MR. BROWN:  No, no, no.  It arises1

out of the declaration, covenants, conditions2

and restrictions.3

MR. SAMAHA:  It's mostly to4

protect the homeowners.  So if somebody wants5

to build something crazy on their house, they6

just --7

CHAIR MILLER:  All right.  It8

looks to me then like four and five will not9

be necessary, if they're redundant to the10

homeowners association agreement, which the11

Applicant will have to sign.  What do you12

think?  Okay.  Ms. Gates, have you seen that?13

MS. GATES:  This is the first14

time, and actually, this is much more15

stringent than what is in the --16

CHAIR MILLER:  Much more17

stringent, yes.  Okay.  So we don't need these18

conditions.  Which leads to number six, which19

says "Copy of building permits and plans and20

any revisions provided to ANC 3D within three21

working days of issuance of any building22



276

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

permit."  Okay.  Let's talk about that one.1

MR. BROWN:  Madam Chair, the same2

issue with all of them.  The desire to3

reassure all the prospective audiences here4

about what's going on.  This particular lot5

has had -- it's a tortured path.  6

So we were just being abundantly7

cautious, in keeping the ANC apprised of8

permits and revisions.  From a private9

perspective, whether the Board wants to10

condition it, it is an appropriate way to11

proceed.12

CHAIR MILLER:  When does the13

homeowners association get notice of these14

building permits?15

MR. SAMAHA:  I'm sorry.  I didn't16

hear the question.17

CHAIR MILLER:  I said when does18

the homeowners association get copies of the19

building permits?20

MR. SAMAHA:  We just provide it21

when we get the permit.  We cannot start until22
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we show them the permit.  That's part of the1

conditions.2

CHAIR MILLER:  You cannot start3

until you show them the permit?4

MR. SAMAHA:  That's what they5

wanted to see. 6

CHAIR MILLER:  Okay, and that's in7

that agreement?8

MR. SAMAHA:  I believe so, yes.9

Can I see that letter again?  It's been two10

years since I read that letter. 11

CHAIR MILLER:  Ms. Gates, what12

does this condition mitigate against?  If the13

homeowners -- I know you weren't aware of that14

agreement, so now that you are, there's a15

provision in there that says they can't begin16

building, in accordance with the building17

permit as I understand it, until they give a18

copy of the permit to the homeowners19

association.20

MS. GATES:  And it does sound as21

if the homeowners association is really the22
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ultimate overseer here, which the ANC frankly1

would much prefer.2

CHAIR MILLER:  All right.  I'd3

suggest to my Board members that we don't need4

this condition either.  Okay.  5

The last condition in the6

Applicant's pre-hearing statement says number7

seven.  "Applicant will establish Mr. Imad8

Samaha and the senior project manager, who9

will be available as a direct point of contact10

during construction.11

"They will be available on site by12

cell phone and e-mail.  Applicant's counsel,13

Patrick Brown, will also be available as a14

point of contact."15

MS. GATES:  For a small fee.  We16

can call you any time; is that correct?17

(Laughter.)18

MR. SAMAHA:  This is same as the19

other issues.  They were concerned that if20

somebody is working on Saturday and they block21

somebody's driveway, how do they get relief?22
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CHAIR MILLER:  That's correct.  I1

mean it's good to have a contact person.  Now2

is that in the agreement with the homeowners3

association?4

MR. SAMAHA:  That specific, no,5

but it will have to be added.  I mean --6

CHAIR MILLER:  You don't have a7

point of contact in there?8

MR. SAMAHA:  At that time, I9

didn't think about it, when we did this two10

years ago.  That came later.  No, I'm not11

kidding.  I mean I've done projects in New12

York City and Washington that didn't have that13

many conditions.  14

I worked for the government for15

eight years; we didn't have that much16

challenge.  But I'm checking if we did have17

something here.  18

But I don't remember me being19

official point of contact.  But I am the owner20

and the builder, so by default, I'll be the21

official point of contact.22
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MR. BROWN:  I'll leave the1

country. 2

CHAIR MILLER:  I mean I guess from3

what I've been hearing is, I mean, there does4

need to be a point of contact if there's going5

to be any kind of issues, like you know,6

construction on Saturday, they're over their7

time, etcetera.8

But again, it sounds like it's the9

homeowners association that is most directly10

impacted, and that the appropriate place for11

something like this would be in that12

agreement, in that this Board deals with13

zoning and zoning decisions that go on, you14

know, for always, these orders, and don't deal15

with these short-term construction issues.16

So I'm not convinced that there's17

this real adverse impact that we need to18

mitigate, in order to include this condition.19

MR. SAMAHA:  It was mostly so the20

homeowner association doesn't get the call.21

But because this is, like you just said, in22
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perpetuity, I wouldn't want my name in1

perpetuity, people calling me 20 years from2

now if there's any issue.3

MR. BROWN:  That's your warranty.4

MS. GATES:  And we know they5

would.6

CHAIR MILLER:  Ms. Gates, do you7

have an opinion about, you know, this point8

being continued to number seven as well, that9

it's really the homeowners association that10

needs to protect itself, and it sounds like11

they're doing an adequate job of doing that?12

MS. GATES:  That's what I think,13

yes.14

CHAIR MILLER:  Okay, okay.  So15

that leaves one condition in here, basically16

that -- it's up for discussion, but that it be17

built in accordance with the approved plans18

attached to the order, and the reason for19

doing that would just be that there was a lot20

of consternation about this deck, and whether21

it was allowed or not.22
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You know, we can go either way on1

this.  I mean it would be the only condition,2

and it's required by law that it be built in3

accordance with plans.  So we can go either4

way.  Any comments from other Board members,5

how we want to go on that?6

I don't think we can err really7

either way also.  8

(No response.)9

CHAIR MILLER:  You know, I'm not10

sure that it's necessary.  I mean Ms. Gates11

didn't think it was necessary per se, that12

those people who would be coming to look at13

the order, probably would be looking at the14

plans at the same time.  There are no other15

conditions.  So what do you think, Mr.16

Etherly?17

MEMBER ETHERLY:  I would agree.  I18

don't feel overly-animated about it.  But just19

as always erring on the side when there's a20

tie, kind of for economy of words, if you can21

believe that statement ever coming from my22
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mouth.  I'd be inclined to say take it out.1

CHAIR MILLER:  Okay.  First, any2

other comments on that?  We've kind of like3

done the conditions before the order.  But I4

think that's what required the most5

discussion.  Any other discussion on the6

conditions?  7

I think we're at the point of not8

having any, in that they're not necessary9

because number one, anyone looking at the10

order would look at the plans that's been11

approved, and number two, all the other ones12

are being protected by the homeowners13

association.14

But if someone feels differently,15

now is the time.16

MEMBER DETTMAN:  I think I only17

just have sort of one question related to the18

condition related to construction in19

accordance with the approved plans.20

I mean I think our standard order21

speaks to that a little bit.  But I guess I22
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have a question first.  If we put this1

condition in there, does that prevent any2

future owner of this property from3

constructing a rear deck?4

I ask that because I'm certainly5

sympathetic to the neighbors, in that they6

don't like the rear deck.  But from what I7

understand, what the Applicant said is that8

the rear deck would be about three feet off9

the ground.10

It's my understanding that11

anything below four feet wouldn't require any12

sort of zoning relief.  Anything over four13

feet would count for lot occupancy and would14

necessitate coming to BZA.15

However, and again I'm sympathetic16

to the neighbors' concerns, but putting this17

condition in there sort of prevents the owner18

or any future owner from enjoying their back19

yard, from building something that they don't20

need any relief from.  I just have a little21

reservation --22
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CHAIR MILLER:  Okay, and I could1

ask Mr. Brown and the Office of Planning.  But2

my understanding is because this is coming to3

us specifically as a special exception under4

this provision, that even without saying those5

words, we are approving based on the plans6

presented to us.7

They would have to come for a8

modification of some sort.  Mr. Brown, do you9

want to address whether or not you're of that10

view or not?11

MR. BROWN:  Certainly, any12

substantial change, an addition, would require13

a modification, an addition to the house,14

whether it be a deck or other things.15

But I think, and this is one of16

the areas where we spent quite a bit of time17

with the community and the neighbors18

discussing is that beyond the zoning19

regulations, this property is extremely20

heavily regulated by covenants.21

You'll see up there the22
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undisturbed internal areas, the undisturbed1

permit or buffer.  So that there are2

additional conditions on this property, that3

I think the deck, from a zoning perspective,4

a deck, a walk-out deck three feet off grade5

doesn't count.  You have to get a building6

permit, but from zoning it doesn't count.7

It does very much count in other8

contexts that are applicable to this property.9

So I think that's where the issue of the deck10

would be addressed, and it kind of goes beyond11

the Board and this approval.12

Because the Board could approve13

-- quite frankly, the Board could approve14

something that violated covenants, and it15

would still be the covenants that control, not16

the Board's ruling.17

CHAIR MILLER:  Well, I'm not sure18

we have to determine this issue or not, but19

since we started it, I would like to ask Ms.20

Brown and perhaps OAG if they just have an21

opinion, you know, that being the case, is it22



287

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

limited to what's approved here in this1

special exception, or could they add on2

something that would be, you know, I guess3

allowed as a matter of right?4

Or certainly a deck which is under5

the four feet that Mr. Dettman was talking6

about?7

MS. BROWN-ROBERTS:  I think that -8

- my answer is I don't know, because we have9

had this conversation a number of times, where10

we've had theoretical lots in divisions, where11

people go in after and make additions and not12

come back to the Board.13

So I've never ever heard a ruling14

on whether -- in either direction.  So I15

really don't know.16

CHAIR MILLER:  I don't know if I17

even want to go ask the Office of Attorney18

General, because I think we're venturing in19

this area, that this is why we don't do this,20

where we speculate whether it would be legal21

or not.  22
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That's really not before us.1

What's before us is approving this special2

exception, and that could be tested at some3

point down the road, and then the Board would4

make a decision.5

So I think we could just leave6

that alone.  But I would say that I don't7

believe that the language that we're talking8

about would change that result.  9

What the language does is just10

reiterate what is in our regulations.  They're11

required to build according to the plans they12

presented, that are attached to the order.  So13

do you have any other concern --14

MEMBER DETTMAN:  No.  I'd just15

like to state, based on what I heard, it16

sounded like the neighbors, the group of17

neighbors, were relying upon this condition,18

in order to prevent the construction of a19

deck.20

It doesn't sound like by putting21

this language in there, it's going to do that.22
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But if the neighbors need this condition in1

there just to be comfortable with the fact2

that this house is going to be built according3

to the approved plans, that's fine.  It's4

redundant in my opinion, but that's fine.5

MS. GATES:  Madam Chair, are we6

still able to comment at this point?7

CHAIR MILLER:  Yes.  We're not8

deliberating yet on everything.  We're just9

discussing.10

MS. GATES:  You know, I think that11

rather than tie yourself up, you may just want12

to refer to existing covenants, agreements,13

etcetera, because decks, other structures,14

etcetera, are addressed in here, that you have15

to go to the homeowners association to get16

permission to do that.17

So if you want to reference it18

back to them, where to go if you want to put19

an addition on your house, it's to the20

homeowners association.21

CHAIR MILLER:  Okay.  Based on all22
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this conversation, I would be inclined to1

leave the language out, because it's almost2

like -- I don't think the purpose should be to3

give them some comfort level about something4

we're not even deciding today.  5

I think that it -- the point is6

that the regulations require this, that the7

special exception means that the order8

requires that the project be built according9

to plans, and the language would only10

reiterate that.  11

So I don't think it's necessary.12

Sometimes we throw it in also when we just13

have a whole list of conditions.  But we don't14

have any other ones, so it's kind of like15

we're -- yes.  Is that all right with you?16

Okay.17

Now is there any final closing18

arguments you want to make before the Board19

deliberates on the case?20

MR. BROWN:  No.  Just to say a21

bench decision, a summary order would be22
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appropriate and appreciated.1

MR. SAMAHA:  And if I may, I2

second that motion.3

MR. BROWN:  It's unanimous.4

CHAIR MILLER:  We can go home now.5

MR. SAMAHA:  No.  We just bought6

the property in June of '04, submitted for7

permit in November '04.  From day one we met8

with neighbors and said "What do you want us9

to build, you know, we're building it for10

years."11

Got the permit in '06.  Took us12

three years to get the permit, and the permit13

was appealed three days before the extension,14

you know, before the deadline.  15

So it's just been ongoing for16

three years for what we think is a simple17

single family home.  We're not asking for18

variances or height or change in zoning.  So19

that's why.  It's been a long haul.20

CHAIR MILLER:  It's not easy,21

okay.22
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MR. SAMAHA:  Thank you.1

CHAIR MILLER:  You're welcome.2

Anything else?3

(No response.)4

CHAIR MILLER:  Okay.  Then at this5

point then, I would move approval of6

Application No. 17697 of A&S Associates, LLC,7

pursuant to 11 DCMR 3104.1, for a special8

exception to allow two or more principal9

buildings on a subdivided invested theoretical10

lot, under Section 2516, to construct the last11

of 34 one-family detached dwelling, previously12

approved by expired BZA Order No. 15340, at13

premises 4818 Foxhall Crescents, N.W.  Do I14

have a second?15

MEMBER ETHERLY:  Second, Madam16

Chair.17

CHAIR MILLER:  Okay.  I think18

we've had a full hearing on this case.  We19

have very extensive, thorough filings by the20

Office of Planning and by the Applicant, and21

the ANC is in support and agreement with the22
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Office of Planning.1

The Office of Planning has gone2

thoroughly through the 2516 analysis, and I3

don't personally think it's necessary to go4

through each one and reiterate what they say,5

unless we're not in agreement with them.6

I find myself in agreement with7

them, as the ANC is, that the relief in this8

case is even a little bit less than it would9

have been in 1990; that they need even less10

variance.  They don't need variance relief in11

this case, and they are in compliance with the12

subdivision order, and they are in compliance13

with the 2516.14

They have spent a lot of time15

working with neighbors and making concessions16

with them, and I don't believe that there's17

any adverse impact from this project.18

We went through the conditions,19

and it appears that there is a very active20

homeowners association that's involved in21

protecting from any adverse conditions, and22
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they're the most directly impacted.1

So therefore, I would suggest that2

we approve this application without3

conditions.  Others?4

(No response.)5

CHAIR MILLER:  Okay.  Any others?6

Going once, going twice.  Okay.  Then all7

those in favor say aye?8

(Chorus of ayes.)9

CHAIR MILLER:  All those opposed?10

(No response.)11

CHAIR MILLER:All those abstaining?12

(No response.)13

CHAIR MILLER:  Would you call the14

vote please?15

MS. BAILEY:  Madam Chair, the16

Board has voted 4-0-1 to grant the17

application.  Mrs. Miller made the motion.18

Mr. Etherly seconded.  Mr. Dettman and Mr.19

Loud supported the motion.  20

The last BZA member is not present21

at this time.  I should say the fourth BZA22
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member is not present at this time.1

CHAIR MILLER:  Thank you, and I2

would suggest this be a summary order, as3

there's no party in opposition in this case.4

Then that concludes our5

deliberation on this case.  Best of luck.  You6

should have an order very, very shortly, as7

it's a summary order.8

MR. BROWN:  Thank you.9

MR. SAMAHA:  Thank you.  10

MS. GATES: Thank you. Happy11

holidays.12

MR. SAMAHA:  Happy holidays.13

CHAIR MILLER:  Thank you.  14

(Pause.)15

CHAIR MILLER:  Right.  It's early.16

We could call the other case back, right?17

MS. BAILEY:Madam Chair, that's it.18

CHAIR MILLER:  Okay, in which case19

this hearing is adjourned.20

(Whereupon, at 6:19 p.m., the21

hearing was concluded.)22


