
1

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

GOVERNMENT
OF

THE DISTRICT OF COLUMBIA

+  +  +  +  +

BOARD OF ZONING ADJUSTMENT

+  +  +  +  +

PUBLIC HEARING

+  +  +  +  +

TUESDAY,

SEPTEMBER 9, 2008

+  +  +  +  +

            The Public Hearing  convened in
Room 220 South, 441 4 th Street, N.W.,
Washington, D.C. 20001, pursuant to notice at
12:00 p.m., Ruthanne G. Miller, Chairperson,
presiding.

BOARD OF ZONING ADJUSTMENT MEMBERS PRESENT:

      RUTHANNE G. MILLER  Chairperson
      MARC D. LOUD        Vice Chairman
      MARY OATES WALKER   Board Member
      SHANE L. DETTMAN    Board Member
                          (NCPC)

ZONING COMMISSION MEMBERS PRESENT:

      GREGORY JEFFRIES    Commissioner

OFFICE OF ZONING STAFF PRESENT:

      CLIFFORD MOY        Secretary
      BEVERLEY BAILEY     Sr. Zoning Spec.



2

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

D.C. OFFICE OF THE ATTORNEY GENERAL PRESENT:

     LORI MONROE, ESQ.
     MARY NAGELHOUT, ESQ.

OFFICE OF PLANNING STAFF PRESENT:

     MAXINE BROWN-ROBERTS
     STEVEN COCHRAN
     DAN EMERINE

            This transcript constitutes the
minutes from the Public Hearing held on
September 9, 2008.



3

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

TABLE OF CONTENTS

WELCOME:
Ruthanne Miller . . . . . . . . . . . . . 4
STEPHEN AND DESIREE SAYLE
APPLICATION NO. 17805 - ANC-6B: . . . . . 9
Andre Houston . . . . . . . . . . . . . . 11
OFFICE OF PLANNING:
Stephen Rice . . . . . . . . . . . . . . 23
Motion to Approve Application as Amended 40
Vote to Approve Application as Amended . 41
THE BIG CHILL - APPLICATION 17807: . . . 42
Richard Aguglia . . . . . . . . . . . . . 45
Chris Kabatt . . . . . . . . . . . . . . 67
OFFICE OF PLANNING:
Stephen Rice . . . . . . . . . . . . . 110
Specifically Requested Material: . . . 145
Set For Decision on September 23, 2008: 147
MIDATLANTIC REALTY PARTNERS, LLC
APPLICATION NO. 17806 - ANC-6C: . . . . 150
Norman Glasgow . . . . . . . . . . . . 152
OFFICE OF PLANNING:
Steve Cochran . . . . . . . . . . . . . 165
Motion to Approve Application W/Conditions169
Vote to Approve Application W/Conditions 173
PRELIMINARY MATTERS:
Application No. 17735 - Withdrawn: . . 180
Application No. 17761: . . . . . . . . 180
  Request Postponement: . . . . . . . . 183
  Postpone to January 27, 2009: . . . . 201
Application No. 17827: . . . . . . . . 203
  Request Postponement: . . . . . . . . 203
  Postpone to October 14, 2008: . . . . 211
D.C. CARRY-OUT
APPLICATION NO. 17800: . . . . . . . . 215
Glenn Scarborough . . . . . . . . . . . 217
Jimmie Jones . . . . . . . . . . . . . 254
OFFICE OF PLANNING:
Maxine Brown-Roberts . . . . . . . . . 232
Dan Emerine . . . . . . . . . . . . . . 233
SPECIFICALLY REQUESTED MATERIAL: . . . 319
SET FOR DECISION ON OCTOBER 14, 2008: . 331
ADJOURN:
Ruthanne Miller . . . . . . . . . . . . 336



4

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

P-R-O-C-E-E-D-I-N-G-S1

12:21 p.m.2

CHAIRPERSON MILLER:  Good3

afternoon, ladies and gentlemen.  This is the4

September 9, 2008 Public Hearing of the Board5

of Zoning Adjustment of the District of6

Columbia.7

My name is Ruthanne Miller.  I'm8

the Chair of the BZA.  Joining me today is Mr.9

Marc Loud to my right, he is the Vice Chair.10

Next to him is Mr. Greg Jeffries from the11

Zoning Commission.  To my left are Board12

Members Mary Oates Walker and Shane Dettman.13

Next to Mr. Dettman is Mr. Clifford Moy from14

the Office of Zoning, Mary Nagelhout from the15

Office of Attorney General and Beverley Bailey16

from the Office of Zoning.17

Copies of today's hearing agenda18

are available to you and are located to my19

left in the wall bin near the door.  Please,20

be advised that this proceeding is being21

recorded by a Court Reporter and is also22
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webcast live.  Accordingly, we must ask you to1

refrain from any disruptive noises or actions2

in the hearing room.3

When presenting information to the4

Board, please, turn on and speak into the5

microphone, first, stating your name and home6

address.  When you are finished speaking,7

please, turn your microphone off, so that your8

microphone is no longer picking up sound or9

background noise.10

All persons planning to testify11

either in favor or in opposition are to fill12

out two witness cards.  These cards are13

located to my left on the table near the door14

and on the witness tables.  Upon coming15

forward to speak to the Board, please, give16

both cards to the reporter sitting to my17

right.18

The order of procedure for special19

exceptions and variances is as follows:  One,20

statement and witnesses of the applicant.21

Two, Government reports, including Office of22
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Planning, Department of Public Works, DDOT,1

etcetera.  Three, report of the Advisory2

Neighborhood Commission.  Four, parties or3

persons in support.  Five, parties or persons4

in opposition.  Six, closing remarks by the5

applicant.6

Pursuant to Section 3117.4 and7

3117.5 of the Zoning Regulations, the8

following time constraints will be maintained:9

The applicant, persons and parties, except an10

ANC, in support, including witnesses, 6011

minutes collectively.  Persons and parties,12

except an ANC, in opposition, including13

witnesses, 60 minutes collectively.14

Individuals 3 minutes.15

These time restraints do not16

include cross examination and/or questions17

from the Board.  Cross examination of18

witnesses is permitted by the applicant or19

parties.  The ANC within which the property is20

based is automatically a party in a special21

exception or variance case.22
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Nothing prohibits the Board from1

placing reasonable restrictions on cross2

examination, including time limits and3

limitations on the scope of cross examination.4

The record will be closed at the5

conclusion of each case, except for any6

material specifically requested by the Board.7

The Board and the staff will specify at the8

end of the hearing exactly what is expected9

and the date when the persons must submit the10

evidence to the Office of Zoning.  After the11

record is closed, no other information will be12

accepted by the Board.13

The Sunshine Act requires that the14

Public Hearing on each case be held in the15

open before the public.  The Board may,16

consistent with it's rules of procedure and17

the Sunshine Act, enter Executive Session18

during or after the Public Hearing on a case19

for purposes of reviewing the record or20

deliberating on the case.21

The decision of the Board in these22
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contested cases must be based exclusively on1

the public record.  To avoid any appearance to2

the contrary, the Board requests that persons3

present not engage the Members of the Board in4

conversation.5

Please, turn off all beepers and6

cell phones, at this time, so as not to7

disrupt these proceedings.8

The Board will now consider any9

preliminary matters.  Preliminary matters are10

those which relate to whether a case will or11

should be heard today, such as requests for12

postponement, continuance or withdrawal or13

whether proper and adequate notice of the14

hearing has been given.  If you are not15

prepared to go forward with a case today or if16

you believe that the Board should not proceed,17

now is the time to raise such a matter.18

Does the staff have any19

preliminary matters?20

MS. BAILEY:  Madam Chairman,21

Members of the Board, to everyone, good22
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morning and welcome back.  Staff does not have1

any preliminary matters, at this time, Madam2

Chair.3

CHAIRPERSON MILLER:  Okay.  Thank4

you.  Would all individuals who wish to5

testify today on any of the cases scheduled6

for this morning, please, rise to take the7

oath?  And Ms. Bailey will administer it.8

MS. BAILEY:  Please, raise your9

right hand.10

(Whereupon, the witnesses were11

sworn.)12

MS. BAILEY:  Thank you.  The first13

case, Madam Chair, is Application No. 17805 of14

Stephen and Desiree Sayle and it's pursuant to15

11 DCMR 3104.1 and section 1202.1, for a16

special exception to allow a one-story17

addition to an existing dwelling under section18

223, not meeting the side yard and court niche19

requirements, that's section 405 and section20

406.  The property is located at premises 1121

5th Street, S.E.  It's located in the CAP/R-422
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District and it is located in Square 817 on1

lot 815.2

CHAIRPERSON MILLER:  Would the3

parties in this case, please, come forward?4

Good afternoon.  Why don't we start with5

introductions?6

COMMISSIONER JEFFRIES:  You can7

just start, okay.8

MR. HOUSTON:  Hello.9

CHAIRPERSON MILLER:  Yes.10

MR. HOUSTON:  My name is Andre11

Houston.  I'm the architect of this project.12

I live at 907 East Capitol Street, S.E.,13

Washington.14

MR. SAYLE:  Hi, I'm Stephen Sayle.15

I'm the owner at 11 5th Street, S.E.16

CHAIRPERSON MILLER:  Okay.  Why17

don't we just start with the preliminary issue18

about the relief that you are seeking?  I19

understand you are seeking side yard relief20

and court relief.  And Office of Planning was21

not convinced that you needed side yard22



11

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

relief.  And I'm inclined to agree with Office1

of Planning.2

This is going to be a row house,3

is it not?4

MR. HOUSTON:  Yes.5

CHAIRPERSON MILLER:  Okay.  And I6

believe our definitions define row house as7

having no side yards.8

MR. HOUSTON:  Yes, that's true.9

CHAIRPERSON MILLER:  Okay.  And10

also, a yard, I believe, is defined as being11

open to the sky from the ground up.  And your12

side yard that you are referring, what you13

were calling a side yard, wasn't from the14

ground up.  Is that correct?15

MR. HOUSTON:  I see your point.16

COURT REPORTER:  Pull back from17

the mike.18

MR. HOUSTON:  Oh, I'm sorry.  I19

see your point.  The only reason I included20

that, frankly, was because I run into a21

similar project -- situation and I was told22
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that it did need -- that it created a1

nonconforming -- I can't remember what it was.2

But if I have misconstrued that, I was being3

overly safe and I certainly withdraw it.  All4

right.5

CHAIRPERSON MILLER:  You weren't6

told that by this Board though --7

MR. HOUSTON:  No, no.8

CHAIRPERSON MILLER:  -- in another9

case?10

MR. HOUSTON:  No, not by the11

Board.12

CHAIRPERSON MILLER:  Okay.  13

MR. HOUSTON:  By a technician.14

CHAIRPERSON MILLER:  Do other15

Board Members or the Office of Planning have16

any concerns with eliminating that relief?17

Okay.  All right.18

MR. HOUSTON:  Yes, thank you.  And19

thank you for clarifying that.20

CHAIRPERSON MILLER:  Okay.  Could21

you clarify also the court relief is a court22
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niche relief or court relief that you are1

seeking?2

CHAIRPERSON MILLER:  I can't --3

it's -- I couldn't from the zoning figure out4

what a court -- what the dimensions of a court5

niche were supposed to be.  I read it6

thoroughly and I went over it with the -- Mr.7

LeGrant and so I figured that that -- as I8

have run into before, the area created by a9

bay was called an open court and had to10

conform to the dimensions of an open court.11

CHAIRPERSON MILLER:  Um-hum.12

MR. HOUSTON:  So that's what I am13

-- that's what we are asking relief from.  And14

again, if I'm wrong on that and if I somehow15

missed in the regulations what a court niche16

was, I apologize.17

CHAIRPERSON MILLER:  No, I'm --18

the regs aren't that clear, obviously.  But I19

just wanted to be clear what you were seeking,20

because it looks like in the advertising that21

there is a reference to court niche, but I22
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thought when I read all the papers, the1

arguments went to court.2

MR. HOUSTON:  Yes, that --3

CHAIRPERSON MILLER:  Okay.  4

MR. HOUSTON:  This doesn't -- oh,5

there it works.  Yeah, we didn't put the court6

niche in, because I couldn't figure out from7

the Zoning Regulations what the dimensions of8

the court niche were that were -- this doesn't9

seem to be working.10

CHAIRPERSON MILLER:  I think --11

oh, there you go.12

MR. HOUSTON:  Hello?13

CHAIRPERSON MILLER:  Yes, they are14

new microphones.  They take getting used to.15

MR. HOUSTON:  Hello?  Okay.  So I16

called it a court, as I have done in other17

proceedings before BZA over the years.18

CHAIRPERSON MILLER:  Okay.  They19

look to me like courts.  I just wanted to make20

sure we were --21

COMMISSIONER JEFFRIES:  I'm22
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looking at this diagram, Exhibit 5.  No, okay.1

The diagram Exhibit 5.  Is this where you are2

explaining the nonconformed open court?3

COMMISSIONER JEFFRIES:  I see4

that.5

COMMISSIONER JEFFRIES:  Is this --6

MR. HOUSTON:  Yes, that's correct.7

COMMISSIONER JEFFRIES:  Okay.  8

MR. HOUSTON:  If you look at the--9

let me get this.  The open courts are labeled10

A and B.11

COMMISSIONER JEFFRIES:  Okay.  12

MR. HOUSTON:  The things on the13

roof are no longer something that the -- that14

should be considered.  And the open courts are15

formed by the bay and because part of the open16

court is less than, I think it is, 6 feet,17

which is required for an open court, I thought18

this was -- this required a special exception.19

CHAIRPERSON MILLER:  Okay.  20

MR. HOUSTON:  You can also see it21

on the plat.22
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COMMISSIONER JEFFRIES:  So if you1

look at the section on that same page, the2

section that's cut.3

MR. HOUSTON:  This section?4

COMMISSIONER JEFFRIES:  Yeah,5

yeah.  So A and B --6

MR. HOUSTON:  They don't show up7

on the section.8

COMMISSIONER JEFFRIES:  Okay.  9

MR. HOUSTON:  They only show up in10

plan.11

COMMISSIONER JEFFRIES:  Yeah,12

okay.13

CHAIRPERSON MILLER:  So what is at14

issue here is just two courts created by the15

bay?16

MR. HOUSTON:  That's correct.17

CHAIRPERSON MILLER:  Is that18

correct?19

MR. HOUSTON:  That's correct.20

CHAIRPERSON MILLER:  Okay.  And21

the court widths, right?  Open court?22



17

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. HOUSTON:  That's correct.1

CHAIRPERSON MILLER:  So how wide2

are they and how wide should they be in your3

interpretation of the regs?4

MR. HOUSTON:  At the narrowest5

point one is 12 and one is 1 foot 9.6

CHAIRPERSON MILLER:  Okay.  Okay.7

MR. HOUSTON:  And then at the8

widest point they are 6 -- no, they are 59

feet. That's not on the dimension, but that's10

what they are.11

CHAIRPERSON MILLER:  They are 512

feet, both of them?13

MR. HOUSTON:  Yes.14

CHAIRPERSON MILLER:  Is that what15

you said?  Okay.  And what do the regs16

require?17

MR. HOUSTON:  I believe it is 618

feet.19

CHAIRPERSON MILLER:  Okay.  I20

think, I was looking at the regulations, and21

tell me if you disagree, we are in the R-4.22
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Is that correct?1

MR. HOUSTON:  That's correct.2

CHAIRPERSON MILLER:  Okay.  It's a3

minimum width of open court R-4 for a one-4

family dwelling not less than 6 feet.  But5

this is going to be a two-family dwelling.  Is6

that right?7

MR. HOUSTON:  No, it's a one --8

CHAIRPERSON MILLER:  It's a flat?9

MR. HOUSTON:  -- family dwelling.10

CHAIRPERSON MILLER:  I thought it11

was a flat?  Okay.  Why don't we turn to the12

Office of Planning?  Office of Planning looks13

like -- do you want to introduce yourself and14

weigh in?15

MR. RICE:  Good morning, Madam16

Chair and Board.  My name is Stephen Rice with17

the Office of Planning.  This case -- I didn't18

cover this case.  Mr. Moore, John Moore19

handled this case, but I sort of absorbed it.20

He is not able to speak today.  But I don't21

know all of the details about the case, but22



19

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

your question is -- I'm sorry.1

CHAIRPERSON MILLER:  Well, my2

question is, you know, which category this3

falls into, because I was looking under4

minimum width of open court for all other5

structures as opposed to a family dwelling.6

MR. RICE:  Oh, well, then it's a7

flat.  My understanding is that the structure8

is currently a single-family semi-detached9

dwelling.  And with the addition, it would be10

converted over to a row house that would11

function as a flat, a two-family.  That's my12

understanding.13

MR. HOUSTON:  Yes, actually,14

that's the way we presented it.  But, in fact,15

the second unit has been eliminated.16

CHAIRPERSON MILLER:  Oh, so you17

are amending it to be a one-family dwelling.18

MR. HOUSTON:  Yes, I had19

forgotten.20

CHAIRPERSON MILLER:  Instead of a21

flat.22
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MR. HOUSTON:  Yes, that's right.1

CHAIRPERSON MILLER:  Does that2

affect the plans that are attached?3

MR. HOUSTON:  Except that the4

basement plan is -- does not include the5

second unit, other than that, no.6

CHAIRPERSON MILLER:  Okay.7

MR. HOUSTON:  This was partly as a8

result of Historic Preservation partly result9

of cost.10

CHAIRPERSON MILLER:  Okay.  11

MR. RICE:  Madam Chair?12

CHAIRPERSON MILLER:  Yes?13

MR. RICE:  Can I ask a question?14

I don't have the regs in front of me, but is15

there a difference between what would be16

required for a court for a single-family17

versus a flat?18

CHAIRPERSON MILLER:  Yes, that's19

why I wanted to know which one we were looking20

at.  Minimum width of open court for one-21

family is not less than 6 feet.  I'm skipping22
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part of this, but and for all other structures1

not less than 10 feet.  So you still need the2

special exception, because you are less than3

6 feet.4

MR. HOUSTON:  Yes, that's correct.5

CHAIRPERSON MILLER:  Okay.  All6

right.  But that's where we're coming in7

under.  And I guess my other just preliminary8

question is with respect to the plans that the9

-- when we approve an application, it's in10

accordance with the plans that are in the11

file.  And so now, I'm just wondering will you12

need to change the plans?  I have to look at13

them.  But I mean, if we approve the plans14

that are here, are they going to be not the15

same as to what you are building or is it just16

internally different?17

MR. HOUSTON:  It's just internally18

different.19

CHAIRPERSON MILLER:  Okay.  Okay.20

Good.  All right.  Okay.  So what we are21

looking at is two open courts, right, that the22
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bay creates?1

MR. HOUSTON:  That's correct.2

CHAIRPERSON MILLER:  That don't3

meet the requirements of 406.1 for a one-4

family dwelling in the R-4 District.5

MR. HOUSTON:  That's correct.6

CHAIRPERSON MILLER:  All right.7

Now, I think the merits of this are pretty8

straightforward.  Is there more you want to9

add or not or would you like to stand on the10

record?11

MR. HOUSTON:  Excuse me?  I missed12

that.13

CHAIRPERSON MILLER:  Oh, I think14

that the complicated part was just zeroing in15

on the relief that was being sought and we16

have done that.  And that the merits17

themselves seem pretty straightforward.18

MR. HOUSTON:  Okay.  Thank you.19

CHAIRPERSON MILLER:  And I want to20

know if you wanted to stand on the record, at21

this point, or if you have more to add for the22
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special exception?1

MR. HOUSTON:  No, we'll stand on2

the record.3

CHAIRPERSON MILLER:  Okay.  Are4

there questions from Board Members?  Is there5

ANC here on this case?  Okay.  Why don't we6

turn to the Office of Planning?  Go ahead, I7

guess.8

MR. RICE:  Good morning again.  My9

name is Stephen Rice.  OP is also comfortable10

standing on the record in support of the11

application.  I would note that OP wasn't12

certain as to which relief was needed, at the13

time, but we did cover it as if the side yard14

was required as well as the open courts, as15

requested.16

And if the side yard isn't17

required, the analysis should still stick and18

we do believe that the applicant has met the19

requirements of section 223.  And if we have20

any more questions, I'll be happy to attempt21

to answer.22
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CHAIRPERSON MILLER:  Thank you.  I1

think it was an excellent report that touched2

all the elements of 223.  I don't have any3

questions.  Do others have questions?  Does4

the applicant have a copy of the Office of5

Planning report?6

MR. HOUSTON:  I guess I don't.7

CHAIRPERSON MILLER:  Well, we'll8

have to get you one.  It's very favorable to9

you.10

MR. HOUSTON:  Yes, I understood11

that from the phone conversation, but no one12

gave me a copy.13

CHAIRPERSON MILLER:  Okay.  Does14

the Office of Planning have an extra report?15

MR. RICE:  I don't with me.16

CHAIRPERSON MILLER:  Okay.  17

MR. RICE:  I could make a copy if18

that's --19

CHAIRPERSON MILLER:  Do you need20

to look at it now or anything to ask them any21

questions?22
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MR. HOUSTON:  No, I think we'll --1

CHAIRPERSON MILLER:  Okay.  Okay.2

Is there anybody else here in the audience who3

wishes to testify in support or opposition of4

this application?  Not hearing from anyone,5

does the applicant have any closing remarks?6

MR. HOUSTON:  No, we don't.  Oh,7

yeah, if you could give us -- do you still8

have Bench decisions?9

CHAIRPERSON MILLER:  Yes, we do.10

MR. HOUSTON:  Yes.11

CHAIRPERSON MILLER:  Mr. Jeffries,12

your mike is on.  Do you have a question?13

COMMISSIONER JEFFRIES:  No.14

MR. RICE:  Madam Chair, I have a15

quick, I guess, comment.  I understand that16

the application that was submitted it not17

exactly accurate as what you are planning to18

do as far as the use.  You will maintain a19

single-family structure?20

MR. HOUSTON:  That's correct.21

MR. RICE:  Is that correct?  I22
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would recommend or ask that any -- I know that1

it's internal, but I would feel more2

comfortable if that  information was also3

submitted to the Board.  I don't know if it's4

necessary, since it's not external or if it's5

something that we should just not --6

CHAIRPERSON MILLER:  What7

information are you suggesting?8

MR. RICE:  Well, the fact that the9

application was for a single-family that would10

be converted over to a flat.  But now, it is11

going to maintain as a or remain as a single-12

family.  And some of the internal features13

will be altered differently as different from14

what was submitted in the report -- I mean,15

the application.16

MR. HOUSTON:  This plan, there's17

no change on this level actually.  It's all18

internal.19

COMMISSIONER JEFFRIES:  I don't20

see it.  Do you see a floor plan?  I mean, I21

see these diagrammatic things all over the22
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place, but --1

MR. HOUSTON:  It obviously doesn't2

affect the bay.  The bay is the issue.3

COMMISSIONER JEFFRIES:  Are you4

saying that it's -- whether we have a plan or5

not, it doesn't make a difference, because6

it's really about the bay?  Is that what you7

are saying?8

MR. HOUSTON:  Well, I -- actually,9

if you would like to include in your approval10

that this is for a single-family house, we11

would be certainly happy about that, if that's12

-- if that makes sense.13

CHAIRPERSON MILLER:  What is it14

that you have that, what you are showing, you15

are looking at that we are not sure we have in16

our records?  Some kind of -- what diagram17

were you looking at?18

MR. HOUSTON:  It's No. 3.19

CHAIRPERSON MILLER:  So you think20

it is No. 3, okay.21

MR. HOUSTON:  I believe.22
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CHAIRPERSON MILLER:  Oh, okay.1

Okay.  Apparently, it's in the main file.  We2

don't have it in our individual files.3

MR. HOUSTON:  Okay.  Can I give4

you a copy?5

CHAIRPERSON MILLER:  Yes.  Do you6

have a copy right there?  Sure.  Why don't you7

give it to Ms. Bailey and she will bring it8

down.9

MR. HOUSTON:  I apologize for the10

confusion.  I had forgotten that when I11

submitted this it was we were thinking of a12

two-family.  13

CHAIRPERSON MILLER:  Okay.  14

MEMBER DETTMAN:  And do you have a15

copy of the amended plans as it is going to be16

constructed?17

MR. HOUSTON:  You mean without18

that?  No, I don't.19

MEMBER DETTMAN:  Okay.  20

MR. SAYLE:  May I?  The only21

difference was we were going to have somebody22
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in the basement and we have decided, because1

historical wouldn't let us put a front2

entrance, we don't have a front entrance,3

there is only one entrance in the back, there4

was no way to have somebody in the basement,5

unless they walk through the top of our floor.6

And for cost reasons, too, we decided just not7

to rent out the basement.  So that was the8

two-family.9

This structure was always -- is10

for our kitchen.  Our kitchen is currently in11

the basement.  So we are moving our kitchen up12

to the first floor.  So that's the only13

change.  The plan on the first floor has14

always been the same and still is.15

CHAIRPERSON MILLER:  Okay.  So the16

diagram that you submitted for this17

application is the same, nothing has changed?18

MR. HOUSTON:  Yes, diagram is the19

same.20

CHAIRPERSON MILLER:  So but21

because it was analyzed originally or whatever22
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as a flat, I think that we can change -- I1

mean, in the decision it would be a decision2

granting relief from the court requirements3

for a one-family dwelling, that's what we're4

doing.  Is that a problem?5

MR. RICE:  I don't have any6

problems with either a single-family or a7

flat.  I just didn't know if it would cause8

any problems later as far as the record is9

concerned, especially when he goes for a10

building permit if a single-family requires a11

certain width for an open court versus the12

width for a flat.  If it's not consistent, I13

didn't want it to come back later for any14

reasons.15

So I would ask that, if possible,16

if you could just submit exactly, even if it's17

just a statement that says we are going to do18

a single-family residence flat, that's my19

concern.  Just avoiding any problems later.20

MR. HOUSTON:  We'll be happy to21

submit a statement or if you include it in22
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your motion, that might be even -- that might1

do it.2

CHAIRPERSON MILLER:  Let me ask3

you to clarify one more time.  This diagram is4

going to be the same?5

MR. HOUSTON:  Is what?6

CHAIRPERSON MILLER:  The same,7

whether it is one-family or two-family?8

MR. HOUSTON:  Except for the9

internal partitioning.10

CHAIRPERSON MILLER:  I understand11

that.  I think that the Office of Planning is12

just trying to be cautious in that let's make13

sure that when this goes for permitting, that14

they are not looking at something different15

than what you have been approved for.  You16

know, if they saw this, would that --17

MR. HOUSTON:  I see your point,18

but I leave it to your judgment as to how to19

handle it.20

COMMISSIONER JEFFRIES:  I have21

actually a separate issue.  I just want to be22
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clear.  I'm having difficulty reconciling1

these photographs, these diagrams, and I just2

wondered if you could help me out?  Okay.  I'm3

just having some difficulty.4

And I think one of the problems,5

even though we're not talking -- this really6

addresses the bay and side yards and courts7

and so forth.8

MR. HOUSTON:  Yes.9

COMMISSIONER JEFFRIES:  It is10

still always good to understand the contexts11

and just to know where everything is.  And so12

can you just while -- I just want to see if13

you can reconcile.  I'm having difficulty14

following this bay and how it relates to the15

existing house.  I'm just having difficulty16

reconciling the two.17

MR. HOUSTON:  Can I approach and18

show you?19

COMMISSIONER JEFFRIES:  If you --20

you have it at -- there?21

MR. HOUSTON:  Yes.22
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COMMISSIONER JEFFRIES:  I mean, I1

can follow if you just want to --2

MR. HOUSTON:  Yes, I do.3

COMMISSIONER JEFFRIES:  Yeah.4

CHAIRPERSON MILLER:  Then we all5

can see it if you do it from there.6

COMMISSIONER JEFFRIES:  Yeah.  I7

mean, for example, if you look at the8

photographs, go to the top left photograph.9

MR. HOUSTON:  Yes.10

COMMISSIONER JEFFRIES:  Okay.  And11

now, point to that elevation on your diagram12

here.13

MR. HOUSTON:  Just one second.14

Let me get that.15

COMMISSIONER JEFFRIES:  You show16

me on the site plan where that is.17

MR. HOUSTON:  That's looking this18

way.19

COMMISSIONER JEFFRIES:  Okay.  And20

it's just this portion or is it the full -- am21

I looking at the full elevation?22
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MR. HOUSTON:  It's just this1

portion here.2

COMMISSIONER JEFFRIES:  That3

portion.  Okay.  Okay.  And so -- okay.  So4

then in terms of the addition is going to be5

to the left of this?6

MR. HOUSTON:  Yes.7

COMMISSIONER JEFFRIES:  Okay.  8

MR. HOUSTON:  That's right.9

COMMISSIONER JEFFRIES:  Okay.  And10

then the bay.  And then if you go to the top11

right photograph --12

MR. HOUSTON:  Yes.13

COMMISSIONER JEFFRIES:  -- what am14

I looking at there?15

MR. HOUSTON:  You are looking this16

way.17

COMMISSIONER JEFFRIES:  Okay.  And18

where is that bay?  Where is this bay on this?19

MR. HOUSTON:  The bay is being20

removed.21

COMMISSIONER JEFFRIES:  It's being22
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removed?1

MR. HOUSTON:  Yeah.2

COMMISSIONER JEFFRIES:  Okay.  So3

the bay is being removed.  You're going to4

move, okay.5

MR. HOUSTON:  Okay?6

COMMISSIONER JEFFRIES:  Okay.7

Okay.  And then the bottom left the bay is8

going to be removed and then the back portion,9

what's happening there?10

MR. HOUSTON:  The back portion is11

going to be made brick.12

COMMISSIONER JEFFRIES:  Brick,13

okay.  Okay.  And then the section that is14

here, I see where you are cutting that.15

MR. HOUSTON:  Um-hum.16

COMMISSIONER JEFFRIES:  I see.17

Okay.  Now I see what you are doing.  The cut18

of this section is cutting -- wait a minute.19

It's cutting, yeah.20

MR. HOUSTON:  The cut of the21

section is --22
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COMMISSIONER JEFFRIES:  Yeah.1

MR. HOUSTON:  -- shown there.2

COMMISSIONER JEFFRIES:  Right.3

MR. HOUSTON:  Okay.  4

COMMISSIONER JEFFRIES:  You are5

actually cutting throughout straight across6

here.  Not just the addition.7

MR. HOUSTON:  That's correct.8

COMMISSIONER JEFFRIES:  Okay.9

Okay.  Okay.  Great.  Thank you.10

CHAIRPERSON MILLER:  Any other11

questions?  Okay.  Let's just get back to the12

one issue whether anything else needs to be13

submitted or not and then we can move to14

deliberation.  Forget the statement issue.  If15

there was some kind of a plan that you would16

submit, because there is a change from a flat17

to a one-family dwelling, what would it be?18

MR. HOUSTON:  I could submit that19

No. 3 plan and show the existing partitioning.20

Would that work?21

CHAIRPERSON MILLER:  I'm going to22
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ask this of the Office of the Attorney1

General, because I'm not really sure that it2

is necessary.  But on the other hand, it just3

may be.  Mr. Rice seems to think it just may4

be a precaution for you.5

Does the Office of the Attorney6

General have an opinion on that?7

MS. NAGELHOUT:  No, the order8

could reflect that the application was9

modified and that the proposed use will10

continue as single-family dwelling and not a11

flat.12

CHAIRPERSON MILLER:  Okay.  13

MS. NAGELHOUT:  It doesn't affect14

the court one way or the other.15

CHAIRPERSON MILLER:  Right, right.16

Actually, it did affect the court with respect17

to the amount of relief that was required.  We18

look at a different standard, that's all.19

MR. HOUSTON:  That's true.20

CHAIRPERSON MILLER:  Okay.  And21

that can be reflected in the order.  Mr.22
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Jeffries?1

COMMISSIONER JEFFRIES:  You know,2

I just again, I mean, normally when you are3

removing items like bays, you know, you show4

hatched lines and so forth.  I just -- I mean,5

I recognize that, you know, this is just6

dealing with the bay and the addition here,7

but again, I just -- you know, it would be8

good --9

MR. HOUSTON:  The bay was shown,10

for instance, in this one.  It was shown as11

removed.12

COMMISSIONER JEFFRIES:  I don't13

have that.14

MR. HOUSTON:  I understand that.15

COMMISSIONER JEFFRIES:  Yeah.16

MR. HOUSTON:  I submitted these,17

all 22 copies of all this.  It may have been18

too much for everyone to -- I don't know why19

you didn't get it, is all I can say.20

CHAIRPERSON MILLER:  Every once in21

a while that happens.22
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MR. HOUSTON:  Okay.  1

COMMISSIONER JEFFRIES:  That is2

just my problem.3

MR. HOUSTON:  Okay.  4

COMMISSIONER JEFFRIES:  I mean,5

I'm an architect as well.  I mean, I'm not6

just making this up.  But it's just that it7

was just hard to --8

MR. HOUSTON:  Yeah.9

COMMISSIONER JEFFRIES:  You know,10

we get a lot of documentation up here, so --11

MR. HOUSTON:  I understand.12

COMMISSIONER JEFFRIES:  -- we are13

fine.14

MR. HOUSTON:  Okay.  It was15

submitted though.16

CHAIRPERSON MILLER:  Mr. Jeffries,17

did you want to wait for that or are you ready18

to deliberate?19

COMMISSIONER JEFFRIES:  No, I'm20

fine.21

CHAIRPERSON MILLER:  Okay.  22
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COMMISSIONER JEFFRIES:  I was just1

trying to make sure that I understood the2

context.3

CHAIRPERSON MILLER:  Right.4

COMMISSIONER JEFFRIES:  But I'm5

fine now.6

CHAIRPERSON MILLER:  I mean, that7

was why the confusion, because we didn't have8

some of these documents.9

COMMISSIONER JEFFRIES:  Yeah.10

CHAIRPERSON MILLER:  Okay.  Any11

other questions, comments from the Board12

before we go to deliberation?  Okay.  Then I13

would move approval of Application No. 1780514

of Stephen and Desiree Sayle as amended,15

pursuant to 11 DCMR section 3104.1 and 1202.1,16

for a special exception to allow a one-story17

addition to an existing dwelling under section18

223, not meeting the court in section 40619

requirements for one-family dwelling at20

premises 11 5th Street, S.E.21

Do we have a second?22
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MEMBER DETTMAN:  Second.1

CHAIRPERSON MILLER:  Okay.  I2

don't want to spend a lot of time on this.3

It's fairly simple.  The record is full.4

Office of Planning went through every element5

of 223 finding that it meets the requirements.6

The property qualifies for an exception under7

223.  And there is no impact on light and air8

of neighboring properties.9

I think I'll just leave it at10

that.  I would concur with the Office of11

Planning's findings with respect to all the12

elements of 223.  Do we have other comments?13

Okay.14

Not hearing any, all those in15

favor say aye.16

ALL:  Aye.17

CHAIRPERSON MILLER:  All those18

opposed?  All those abstaining?  And would you19

call the vote, please?20

MS. BAILEY:  Madam Chair, the vote21

is recorded as 5-0-0 to grant the application.22
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Mrs. Miller made the motion -- grant as1

amended.  Mrs. Miller made the motion, Mr.2

Dettman seconded, Mr. Loud, Mr. Jeffries and3

Mrs. Walker support the motion.4

CHAIRPERSON MILLER:  Oh, I didn't5

note that the ANC also was in support of this6

application.  And as there are no parties in7

opposition, this can be a summary order.8

Okay.  Thank you.9

MR. HOUSTON:  Thank you.10

CHAIRPERSON MILLER:  We're ready11

for the next case when you are, Ms. Bailey.12

MS. BAILEY:  Madam Chair, Members13

of the Board, this application was amended,14

therefore, I'll be reading it as it was15

amended, if that's okay with the Board.  The16

applicant did file in a timely manner the17

request to amend the application.18

It's the application of The Big19

Chill and the number is 17807.  And again, it20

was amended and the applicant is now21

requesting special exception relief pursuant22
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to 11 DCMR 3104.1, for off-site location of1

parking spaces, that's section 2116, for a2

nightclub.3

The property is Zoned C-M-2.  It4

is located -- it is also known as Square 4038,5

Lot 800.  It's located at 1369 New York6

Avenue, N.E.7

The Board Members, hopefully8

everyone, has a copy of the Department of9

Transportation report.  That report was10

received today and I would be pleased to11

provide a copy for anyone who does not have12

it.  Mr. Jeffries, certainly.  And I believe13

there are some handouts that I'll be giving14

out, otherwise, the case is ready to go15

forward.16

CHAIRPERSON MILLER:  Okay.  Good17

afternoon, would you introduce yourselves for18

the record, please?19

MR. AGUGLIA:  Good afternoon.20

This is Richard Aguglia with the Law Firm of21

Hunton and Williams representing the22
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applicant.  To my right is Darlene Dalbeck,1

who is my paralegal who is assisting me in2

this.  To my left is Mr. Abdul Khanu, who is3

the operator of the nightclub and a principal.4

And to his left is Mr. Christopher Kabatt, who5

is our expert transportation witness.6

As a preliminary, I would submit7

his resume, so we get that out of the way, and8

brief summary.  He has a degree in9

engineering.  He has 11 years of experience.10

He has done numerous transportation studies11

and he has been previously qualified as an12

expert before this Board.13

Ms. Bailey has copies of his14

resume as well as a very short summary of his15

testimony.  And I would ask that you qualify16

him here as a transportation expert.17

COMMISSIONER JEFFRIES:  He has18

come before the Zoning Commission as well,19

hasn't he?  We have qualified you, haven't we?20

MR. KABATT:  Yes.21

COMMISSIONER JEFFRIES:  Yeah,22
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okay.1

VICE CHAIRMAN LOUD:  Can you just2

repeat his name again, so I can take it down?3

MR. AGUGLIA:  Chris Kabatt.4

VICE CHAIRMAN LOUD:  Kabatt?5

MR. AGUGLIA:  Kabatt, K-A-B-A-T-T.6

VICE CHAIRMAN LOUD:  Thank you.7

CHAIRPERSON MILLER:  Is anybody8

here from the ANC by any chance?  Okay.  We9

don't have any other parties in the case.  Do10

Board Members have any concerns with respect11

to Mr. Kabatt's expert witness qualifications?12

Not hearing any, okay, we will be granting him13

expert witness status.14

MR. AGUGLIA:  Thank you.15

CHAIRPERSON MILLER:  Okay.  16

MR. AGUGLIA:  Do you want me to17

proceed?  I will do my best to wrap this up in18

30 minutes, including all testimony.  I'll do19

my best.  Do we have the PowerPoint working20

yet?  No.  The PowerPoint presentation21

apparently is not working, but I don't think22



46

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

we need it.  I think we have enough1

information.  If Ms. Bailey would pass out the2

overhead, GPS really gives a really good3

picture.  Yes, this one has a little bit more4

itinere to it.5

So the big picture is that we are6

requesting approval of a special exception, I7

believe, under section 2116, which is for off-8

site parking for the nightclub.  I want to9

make it clear, we are not asking for relief10

from the number of parking spaces needed,11

which we have determined to be 225.  It's just12

the fact that it has to be off-site.13

The reason it's off-site is that14

the building, which was built in 1950, takes15

up 99.9 percent of the lot.  I have a building16

location survey and it shows that except for17

one-tenth of 1 inch on one side of the18

building, it completely wraps around the lot.19

So therefore, we have to go across the street.20

The original, just very briefly,21

application was based upon another case which22
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was a nightclub in the same block called1

Dream, not Love.  It was based upon a variance2

under section 2101.  And the Office of3

Planning pointed out that it would be better4

taken as a special exception under 2116, the5

same difference substantively or no difference6

substantively.7

And therefore, we did amend our8

application pursuant to that.  And again, it's9

special exception relief under section 2116.10

So if you will look at the GPS11

overhead, this will give you a great idea of12

where we are and what is happening and why I13

believe that your approval would be14

forthcoming.15

You will see that in the middle16

there is a little poster that says Fenwick17

Light and Crosswalk off of New York Avenue.18

That is the -- the subject property is right19

next to it.  It sort of has a light colored20

roof and then a dark colored roof.  Do you see21

where I'm talking?  That is the subject22
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property at 1369 New York Avenue, N.E.1

The proposal is to have the2

parking directly across the street.  So all3

the parking that you see, 180 parking spaces4

to the west of the building, 200 parking to5

the east of the building.  And the flow of6

traffic would be as follows.7

All right.  As I said, the --8

CHAIRPERSON MILLER:  Can I9

interrupt you for a second?10

MR. AGUGLIA:  Yes.11

CHAIRPERSON MILLER:  I want to12

make sure that we are really up here looking13

at the right places, so can you show us14

somehow on there?15

MR. AGUGLIA:  I guess.  16

CHAIRPERSON MILLER:  Oh, the light17

and the dark.18

MR. AGUGLIA:  Yes.  Can you hear19

me with this now?  The power is on?20

CHAIRPERSON MILLER:  I can hear21

you. I don't know if the Court Reporter can.22
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MR. AGUGLIA:  Can you?  Is the1

power on?2

COMMISSIONER JEFFRIES:  It might3

help in terms of a landmark if you point out4

the Hecht's Building.5

MR. AGUGLIA:  Yes.6

COMMISSIONER JEFFRIES:  Which is7

right across the street.8

MR. AGUGLIA:  The Hecht's Building9

is right across the street.  It's the very10

large building and it shows it a Building A on11

the map.  That's the very large building.12

Unfortunately, we have this -- okay.  This is13

the subject property, 1369 New York Avenue,14

N.E.15

Right across the street is the16

historic Hecht's warehouse, which was17

purchased by Patriot Equities.  It's currently18

vacant.  This is the side of the building19

where Fenwick Street is.  This is where the20

cars would cue up to be picked up by the21

valet.  All right.22
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So going back to the large map1

that I have given you, the valet service would2

go down Fenwick, around the old Hecht's3

warehouse, around Okie, come back down 16 th4

Street and then cross over into the parking5

lot across the street on New York Avenue.6

So the parking of the cars would7

be -- okay, did you follow that?  All right.8

The valet picks up and comes around here and9

comes out there and may park all along here.10

All right.11

CHAIRPERSON MILLER:  They park all12

along in that yellow bordered area?13

MR. AGUGLIA:  All along -- yes,14

the entire bordered area.  There is 38015

parking spaces.  180 to the west of Fenwick,16

200 parking spaces to the east.  And the17

applicant, the tenant has an exclusive on 28018

of those parking spaces out of 380.19

The parking would say reserved for20

Big Chill, valet parking only.  Now, I want to21

give you some idea of the amount of parking in22
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the area.  You see behind the Hecht's old1

warehouse, you see where it says Parcel C?2

6.12 acres.  This is an old overhead shot.3

All of that is now vacant, fenced with barbed4

wire.  And that is for lease.5

If you look at --6

COMMISSIONER JEFFRIES:  Wait.  So7

you are pointing out the parking that is8

available?9

MR. AGUGLIA:  Available.10

COMMISSIONER JEFFRIES:  Okay.  11

MR. AGUGLIA:  In addition to the12

parking that we have an exclusive lease on.13

MEMBER WALKER:  Available to the14

public?15

MR. AGUGLIA:  Available to whoever16

would lease it out for parking.17

COMMISSIONER JEFFRIES:  So it18

might be Love, it might be you, it might be19

any number?  Okay.  20

MR. AGUGLIA:  Correct.  What I'm21

addressing is Love has written a letter of22
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opposition saying, and it is carefully worded,1

that they have the use of all available2

parking within a four block radius.  You3

notice they didn't say they had a lease.4

I talked -- this, of course, is --5

maybe call the brokers involved with this.6

And I had to confirm that, in fact, our client7

had a lease through the valet service across8

the street.  And I asked them to update the9

commitment and I will pass out the 10 year10

lease that the valet company has across the11

street with the owners.  I will hand that out12

now.  And I asked them to update it from13

October 1, 2008 through 2018.14

I did redact the proprietary15

information such as the amount of the lease16

and the insurance.  I'll give this to Ms.17

Bailey now.  So this is in direct reply to the18

Love letter, or as I call it the not so Love19

letter, that they had all available parking.20

I think it was really borne out of the fact21

that they didn't want any more competition in22
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the area.1

MEMBER WALKER:  Can you identify2

the location of the Love Nightclub on your3

overhead, please?4

MR. AGUGLIA:  Yes.  As you are5

looking at the -- you see where it says6

Kendall Light and Crosswalk?  If you take an7

arrow straight down into a very dark -- to a8

building with a very dark roof, that is the9

Love building.  All right.  So I'll come up10

and show just to make sure that we know where11

it is.  It's too bad the PowerPoint is not12

working.13

Yes, that's the Love building.14

And the Love building's parking is across the15

street.  You didn't get one?  Here.  That's16

the roof.  And their valet parking is right17

directly in front of it.  And their parking18

lot, their actual parking lot is across the19

street and that's why they needed a variance20

when they applied to the Board some years ago.21

So to make sure you see where22
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their parking is, all right, so this is Love.1

That's where they have their valet parking.2

And then here is Love.  Here is where they3

have their valet parking.  Here is where they4

have their off-site -- here is where they have5

their valet pick-up.  Here is where they have6

their off-site parking.7

All right.  In addition, where it8

says Kendall Light and Crosswalk, all of their9

property is owned by Greyhound.  Their10

property is up for sale.  It's currently11

leased to the D.C. Government for school buses12

and that property will also become available13

for lease in the very near future.14

Just again to show you how much15

land there is in that area that is going to be16

vacant and under-developed, and the need for17

more businesses here, as expressed by the ANC,18

which by the way has no opposition.  Mr. Khanu19

has been working with them for the last couple20

of years on developing this.21

Mr. Khanu, as I have said in my22
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application, is the current operator of H2O on1

the Waterfront that is being redeveloped by2

the D.C. Government in a private/public3

partnership.  He is going to have to leave4

soon.  He has been looking at this property5

now for over two years.  He has it under6

lease.  He is paying a significant amount of7

money for the lease.8

The property is -- I have to9

correct my application. The property is, in10

fact, rented, subleased as the Office of11

Planning correctly pointed out.  It is12

subleased to a very small cafeteria, which13

will be leaving if the get the application14

approved.  And also, this approval -- this15

application would then allow him to get16

approval of his ABC license, which says you17

can't get an ABC license unless you have a C18

of O.19

So it all falls together.  But20

basically, he has been paying rent, a21

substantial amount of rent, with very little22
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offset on this building for the last two1

years.  And his lease on this building expires2

in 2016, which has prompted the Office of3

Planning to recommend approval, however, but4

just for eight years, because that's when his5

lease expires.6

So to put this in perspective, we7

have an eight year lease left on the building.8

We have a 10 year lease across the street9

through the valet company for 280 parking10

spaces on an exclusive basis.  The club runs,11

of course, late at night.  We will serve light12

fare, from roughly 5:00 to 8:00 or 9:00.  It's13

more of a nightclub thereafter.14

The hours are roughly from 5:0015

until 3:00 in the morning during the week.16

One the weekends, they will go as last as17

4:00.  What we have done is the contract we18

have with the valet company provides for an19

additional half hour parking before and after20

hours at the suggestion of the Office of21

Planning.22
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The parking lot itself, is this1

working now, the TAG-B Valet expense is a2

substantial amount of money on cleaning it up.3

There are no cars there -- then again, this is4

sort of an old -- an overhead shot.  There are5

no cars there now.  There is landscaping,6

trees, mostly paved parking, some gravel, but7

parking lot -- the parking spaces themselves8

are striped, but they are fading and they9

would be restriped.10

And he intends to -- the valet11

company intends to spend roughly $30,000 also12

making the gates more secure.  At the Fenwick13

entrance off of New York Avenue, the14

Department of Transportation wants to make15

sure that there is viewing for at least four16

cars on that lot, on the parking lot, so there17

is no back-up on New York Avenue and that18

would be easily accomplished on the lot.19

The whole lot is some 2 acres and20

there will be security guards there, a parking21

attendant there.  They will simply make sure22
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that they will not collect any money from1

patrons until there are at least four or five2

cars on the lot.3

So they will make sure that there4

is no cuing that goes into New York Avenue.5

In addition, there will be Metropolitan Police6

who will provide night security and I have7

been informed by Mr. Khanu that he will make8

partial payments for this and also the ABC9

Board has a provision where partial payment10

will be made through the City Government for11

overnight Metropolitan Police detail.12

So that's basically our case in a13

nutshell.  The test under 2116 also involves14

a traffic analysis.15

CHAIRPERSON MILLER:  Mr. Aguglia?16

MR. AGUGLIA:  Yes.17

CHAIRPERSON MILLER:  You don't18

need your hand mike any more.  Sorry to19

interrupt.20

MR. AGUGLIA:  Was it causing a21

disturbance?22
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CHAIRPERSON MILLER:  I think maybe1

outside of this room.2

MR. AGUGLIA:  Yes.3

CHAIRPERSON MILLER:  It was fine4

within this room, but I just got a message.5

MR. AGUGLIA:  Okay.  6

CHAIRPERSON MILLER:  Okay.  7

MR. AGUGLIA:  Can you hear me?8

CHAIRPERSON MILLER:  Yes.9

MR. AGUGLIA:  All right.  Then I'm10

going to -- thank you.  I'm going to ask Mr.11

Kabatt to, please, speak to his traffic12

analysis of the situation.13

MEMBER WALKER:  Okay.  Before we14

get to that, I have a couple of questions for15

you.16

MR. AGUGLIA:  Yes.17

MEMBER WALKER:  You made reference18

to this parking lot where the buses are19

parked.  And you said that that will become20

available some time soon.  Can you be more21

specific about when the term of the lease22
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between Greyhound and DCPS expires?1

MR. AGUGLIA:  I don't know.  I do2

not know.  I'm sorry.3

MEMBER WALKER:  Well, what's the4

basis of your statement that it would --5

MR. AGUGLIA:  Well, I --6

MEMBER WALKER:  -- become --7

MR. AGUGLIA:  -- had talked to --8

MEMBER WALKER:  Hold on, let me9

finish.  What is the basis of your statement10

that it will become available soon?11

MR. AGUGLIA:  As a result of the12

Love letter, I called CBR Richard Ellis13

Brokers, who are brokering that property for14

sale by Greyhound, and they told me that at15

some point in the future, they did not give16

me, I'm sorry, a specific date, that that17

would also become available for lease while18

they are looking for someone to develop the19

property.20

Right now, the market is in such a21

funk, including the Patriot property, which is22
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the old Hecht's warehouse, that nothing is1

going on.  They are looking for additional2

income while they try to find someone to3

develop the property.  So I'm sorry, I should4

have gone further and asked when.5

But I will tell you this that the6

brokers have also told me that that entire7

6.12 acres is now available for lease.  The8

parking directly behind the old Hecht's9

warehouse.10

MEMBER WALKER:  It's available for11

lease, but it's not available to the public12

for parking.  Is that correct?13

MR. AGUGLIA:  At this point, it is14

not available to the public for parking.15

MEMBER WALKER:  Thank you.16

CHAIRPERSON MILLER:  Yeah, I want17

to follow-up.  Oh, go ahead, Mr. Jeffries.18

COMMISSIONER JEFFRIES:  I just19

wanted to make certain that I can ascertain20

the existing parking lot that will be used by21

the valet company.  Are these the photographs22
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of the existing parking?1

MR. AGUGLIA:  That is correct.2

COMMISSIONER JEFFRIES:  And so3

just walk me through what their plans are in4

terms of you said they were going to spend5

$30,000 in improvements?6

MR. AGUGLIA:  Yes.  The valet7

company intends to put up more secure gates to8

prevent break-ins.  They have also had9

instances where people would illegally dump10

waste on the property by running over the11

existing fences.  Believe it or not they just12

truck right over them.  So he is going to have13

more secure gates.  He is going to restripe14

the parking spaces.  There is lighting there.15

There are trees there.  Some of it may be just16

for a continued clean-up cost.17

But it was represented to me that18

if this lease is -- if we get approval here,19

then he would spend, approximately, $30,000 on20

that clean-up.  You know, painting, secure21

fences.22
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COMMISSIONER JEFFRIES:  Okay.  But1

not so much for landscaping?2

MR. AGUGLIA:  I do not know, but3

he did not mention landscaping.  But there is4

-- it is heavily treed and you will see it5

there in the pictures.6

COMMISSIONER JEFFRIES:  Well, I7

mean --8

MR. AGUGLIA:  And the periphery --9

COMMISSIONER JEFFRIES:  -- this10

is --11

MR. AGUGLIA:  On the periphery, of12

course.13

COMMISSIONER JEFFRIES:  Oh, okay.14

Okay.  So this is New York Avenue that I'm15

looking at?16

MR. AGUGLIA:  New York Avenue, I17

think, is on the other side of that on the18

right side.19

COMMISSIONER JEFFRIES:  Oh, New20

York Avenue is here?21

MR. AGUGLIA:  The pictures I gave22
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you show it from both sides.  You were correct1

that New York Avenue is on the left side of2

that picture.  But it's a very --3

COMMISSIONER JEFFRIES:  This is4

New York Avenue and these are the trees that--5

MR. AGUGLIA:  That is correct.6

That is correct.  It is well landscaped in my7

humble opinion.8

COMMISSIONER JEFFRIES:  And they9

are planing on spending $30,000, huh?10

MR. AGUGLIA:  The valet company.11

COMMISSIONER JEFFRIES:  Okay.12

Okay.  That's it on my end.13

VICE CHAIRMAN LOUD:  I have a14

question concerning the joining in aisle over15

here, the cuing in of cars from New York16

Avenue.  Now, I don't know if that's better --17

it's better to hold off for Mr. Kabatt or to18

ask you.  You had mentioned it in your19

testimony.20

MR. AGUGLIA:  Well, this just came21

up in the last two days from the Department of22
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Transportation.  They just want to make sure1

that when cars are entering Fenwick, so it's2

self-parking, not valet parking.3

VICE CHAIRMAN LOUD:  Um-hum.4

MR. AGUGLIA:  That there not be --5

that there be at least a four car cue6

available on that parking lot, so they do not7

back out into New York Avenue.  And there8

would be no problem as you see from the9

pictures, there is a wide swath of land on10

either side of that entrance and the person11

who would be collecting the parking fees would12

simply make sure that -- we would make sure13

that he stands back at least four car lengths14

before he starts accepting money.15

VICE CHAIRMAN LOUD:  Then let me16

just make sure I understand it.  Cars would be17

traveling, it looks like, east on New York18

Avenue and then at Fenwick they would make a19

right to get into the cue for the valet20

parking.  And at that point, there would be --21

I guess the cue would be on Fenwick Street or22
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is it off-street?1

COMMISSIONER JEFFRIES:  What is2

happening on New York Avenue when these cars3

are cuing?  What exactly -- I mean, what's4

going to stop 20 cars from piling up on New5

York Avenue?6

VICE CHAIRMAN LOUD:  New York7

Avenue, yeah.8

COMMISSIONER JEFFRIES:  I guess I9

don't understand this four car cuing thing.10

MR. AGUGLIA:  Well, I'll let Mr.--11

COMMISSIONER JEFFRIES:  Okay.  12

MR. AGUGLIA:  -- Kabatt speak to13

that.14

COMMISSIONER JEFFRIES:  Mr.15

Kabatt.16

VICE CHAIRMAN LOUD:  Mr. Kabatt,17

okay.18

MR. AGUGLIA:  But I would also say19

remember they are cuing up at 7:00, 8:00 and20

9:00 at night well past the rush hour.  Mr.21

Kabatt?22
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MR. KABATT:  Good afternoon.  I'm1

Chris Kabatt with Wells and Associates.  And2

we prepared a Traffic Impact Analysis for this3

project.  Just to jump right to the cue issue4

and then I'll make a few other points, but the5

way the parking and the valet would operate6

for The Big Chill, you would have an7

opportunity to either park by yourself in the8

cash lot over in the -- where the parking9

spaces would be or you could turn onto Fenwick10

and go to the valet option and drop your car11

off there and then the valet would drive the12

car to the parking lot.13

So you could either self-park or14

valet.  What the Department of Transportation15

requested was --16

COMMISSIONER JEFFRIES:  I'm sorry,17

Mr. Kabatt.  And I could -- you can self-park18

in the lot in question?19

MR. KABATT:  Right.20

COMMISSIONER JEFFRIES:  Or in some21

other location?22
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MR. KABATT:  The way we understand1

it right now is that the self-parking, you2

would turn if you were traveling eastbound on3

New York Avenue, you would turn left at4

Fenwick into the parking lot.  And the method5

of cash collection there would be by an6

individual of The Big Chill.7

So there wouldn't be like a fixed8

booth or a fixed armed gate.  They would kind9

of how you see at some sporting events where10

people just collect, you know, that wear the11

orange vests, the money.  And so with that, we12

have the opportunity to stop them or stop the13

cars early on in the parking lot or if there14

is cuing going on, we can move that person15

further into the parking lot.16

COMMISSIONER JEFFRIES:  So they17

will be making a left hand, so there will be18

a left hand turn lane?19

MR. KABATT:  No, there will not be20

a separate left hand turn lane.21

COMMISSIONER JEFFRIES:  So but22
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there is a light.  Okay.1

MR. KABATT:  There is a traffic2

light.3

COMMISSIONER JEFFRIES:  So this is4

going eastbound on New York Avenue?5

MR. KABATT:  Right.6

COMMISSIONER JEFFRIES:  So you can7

make either a left to self-park or you can8

make a right for valet?9

MR. KABATT:  Correct.10

MR. AGUGLIA:  I would note that11

there are --12

MEMBER WALKER:  Is there an arrow?13

Right, is there a left turn arrow at that14

intersection if you are traveling east on New15

York?16

COMMISSIONER JEFFRIES:  Because17

those cars coming in the opposite direction,18

I mean, they are --19

MR. KABATT:  I should also mention20

that on Friday and Saturday nights when it21

will be peak times for these types of22
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nightclubs and it does happen today with the1

Love Nightclub, that Metropolitan Police2

overtime detail --3

COMMISSIONER JEFFRIES:  Uh-huh.4

MR. KABATT:  -- work these -- this5

area.  And what happens today is especially in6

the beginning when everybody is coming to the7

club and then afterwards, they are at Kendall8

and they are at Fenwick and they assist in9

letting cars in and out of those two streets10

onto New York Avenue.  Mr. Khanu has all11

intents and purposes to continue a12

relationship with the police off-duty detail.13

That's what they are for and they intend to14

continue to have that relationship to use15

these officers to help direct traffic.16

COMMISSIONER JEFFRIES:  But is17

there a left hand turn lane?18

MR. KABATT:  There is not a left19

hand turn lane.20

COMMISSIONER JEFFRIES:  There is21

not a left hand turn lane.  So there --22
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MEMBER WALKER:  Is there a light?1

MR. KABATT:  There is a light.2

MEMBER WALKER:  Is there a left3

turn light?  An arrow, a left arrow?4

MR. KABATT:  I don't know.  There5

is three travel lanes eastbound and westbound6

on New York Avenue.7

COMMISSIONER JEFFRIES:  That get8

used.9

MR. KABATT:  There also is a right10

turn lane eastbound from New York Avenue onto11

Fenwick.12

COMMISSIONER JEFFRIES:  Fenwick,13

okay.  Sorry, continue.14

MR. KABATT:  And just the hours of15

operation for the nightclub again would be16

from about 5:00 p.m. until 3:00 or 4:00 a.m.17

And when the nightclub, when the majority of18

traffic would be coming to this site, that19

happens around 10:30 to 12:30 in the -- at20

night.  And then they leave, the peak is21

usually, around 2:00 a.m. to 4:00 a.m., in22
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that time frame.1

MEMBER WALKER:  I'm sorry.  What2

happens at 5:00 p.m.?3

MR. KABATT:  Well, at 5:00 p.m.4

the operation would open for light fare, like5

a bar atmosphere and food, but the nightclub6

part where the majority of the guests arrive7

at this place usually doesn't start up until8

later in the evening when the commuting9

traffic is well finished on New York Avenue.10

And that typically occurs 10:00 to midnight11

coming in and then leaving 2:00 to 4:00 a.m.,12

in those time frames.13

COMMISSIONER JEFFRIES:  Did your14

traffic -- I'm sorry.15

MEMBER WALKER:  No.16

COMMISSIONER JEFFRIES:  Okay.  So17

it's all a very similar process to H2O.  I18

mean, there is dinner served earlier and then19

there is more of a nightclub later in the20

evening.  That's -- that will be the same21

program, correct, effectively?22
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MR. KABATT:  Yes.1

COMMISSIONER JEFFRIES:  Yeah.2

MR. AGUGLIA:  That is correct.3

COMMISSIONER JEFFRIES:  So what4

does your traffic study say about traffic5

going eastbound on New York Avenue at those6

times?7

MR. KABATT:  At those times?8

COMMISSIONER JEFFRIES:  Later in9

the evening, 9:00, 10:00 on a Friday and10

Saturday night.11

MR. KABATT:  One second. 12

COMMISSIONER JEFFRIES:  There's13

certainly a lot of traffic coming in the14

opposite direction into the District when15

people are going to be trying to make that16

left hand turn to self-park.17

MR. AGUGLIA:  Right.18

COMMISSIONER JEFFRIES:  At that19

time, I would imagine.  I mean, they are20

trying to get to clubs at 10:00 or 11:00 at21

night, so they are coming -- going westbound,22
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but --1

MR. KABATT:  Going into the --2

going inbound.3

COMMISSIONER JEFFRIES:  Due east4

and west.5

MR. KABATT:  Okay.  Eastbound you6

have about 1,000 to 1,300 or 1,400 vehicles7

per hour from anytime around 10:30, 11:308

going eastbound.  Going westbound you have9

about the same amount, about 1,000 per hour up10

to about 1,400 per hour.11

COMMISSIONER JEFFRIES:  And how is12

that compared to 5:00, 4:00?13

MR. KABATT:  5:00 and 4:00, 5:0014

it's -- that's where you get up to about 1,50015

to 1,600, that's eastbound.  And then16

westbound -- or excuse me, that was westbound.17

COMMISSIONER JEFFRIES:  That's18

westbound?19

MR. KABATT:  Westbound.20

COMMISSIONER JEFFRIES:  1,500?21

MR. KABATT:  Um-hum.22
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COMMISSIONER JEFFRIES:  Okay.  1

MR. KABATT:  And then eastbound is2

about 2,500.3

COMMISSIONER JEFFRIES:  Yeah,4

okay.5

MR. KABATT:  2,500.6

COMMISSIONER JEFFRIES:  Okay.  7

MR. KABATT:  So about 1,000 less8

in the peak direction.9

COMMISSIONER JEFFRIES:  Going --10

okay.11

MR. KABATT:  And that's per hour.12

I think really that sort of went through what13

I was going to testify to was the parking and14

the cuing for the parking lot.15

Just I also wanted to mention that16

again Mr. Aguglia said that we would be17

required to provide 225 parking spaces.  And18

in those lots, we would have 280 that we would19

lease.20

And the other point that I wanted21

to make was that there are crosswalks at each22
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of the entrances and traffic lights at each of1

the entrances to the parking lot.  And that2

the Metropolitan Police overtime detail will3

be available to assist the pedestrians and the4

vehicles at peak times for The Big Chill Club.5

COMMISSIONER JEFFRIES:  What6

impact do you see in terms of the valet7

parkers?  In terms of the valet guys, you8

know, going around -- I mean, obviously if you9

have some familiarity with this area, I mean,10

i have been to a club a few times and it's11

tough.  It is absolutely tough.  I mean, so12

I'm just trying to get my arms around the13

impact of another club.14

And you know, New York Avenue is15

one issue.  You know, but the second one is16

once you get into the maze of the other clubs,17

I mean, is this Okie?18

MR. KABATT:  Yes, it is.19

COMMISSIONER JEFFRIES:  So I'm20

concerned about the impact of the valets21

moving those cars, those who are going the22
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valet route.  What impact is that going to1

have to the already existing traffic issues,2

you know, after 11:00, 12:00 midnight?3

MR. KABATT:  You are correct.  It4

is a challenging situation, especially back on5

Okie and Fenwick.  There is a lot of people6

walking and on-street parking for Love and in7

their parking lot.  They really -- as I said,8

like the police that are out there really9

assist in the situation where they, you know,10

try to keep the New York Avenue intersections11

clear from congestion.12

The valet, as Mr. Aguglia had13

said, would take the car from the side of The14

Big Chill on Fenwick and then turn left onto15

Okie.  Again, it's a situation where we don't16

think there will be any speeding by the valet,17

simply because they don't have an opportunity,18

because there is people parking on-street.19

And again, with the help of the20

police officers around there, we think we have21

a circulation pattern that will work.22
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COMMISSIONER JEFFRIES:  So what --1

how many patrons do you expect, and I'm2

certain you have this in the file?  I mean, no3

one is going to be taking public4

transportation.  So everyone coming to this5

club pretty much will be driving, correct?6

MR. KABATT:  They either --7

COMMISSIONER JEFFRIES:  Oh, some8

people take taxis.  Do you have percentages of9

people who will take taxis versus --10

MR. KHANU:  It's normally about 1011

to 15 percent that will take taxis.12

COMMISSIONER JEFFRIES:  So how13

many, I mean, you know, 12:00 midnight on a14

Saturday night, you've got, I don't know, will15

you have performances?  Will people perform?16

MR. KHANU:  It will be limited.17

It will be limited.  Mostly entertainment18

hours, happy hours.19

COMMISSIONER JEFFRIES:  So will it20

be a different sort of -- how will you21

distinguish yourself from Love in terms of22
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what you are offering?1

MR. KHANU:  I believe we have an2

upscale situation.  It would be an upscale3

clientele coming.  And the building is not as4

large as Love.  Love is probably twice the5

size of this one.  This building is about6

maybe 24,000 square feet, where I think Love7

is about 60,000 square feet.8

COMMISSIONER JEFFRIES:  So how9

many people do you think you will have on like10

a Saturday night?11

MR. KHANU:  On an average night,12

about 600 to 700 people.13

COMMISSIONER JEFFRIES:  Okay.  And14

then how many cars would they generate?15

MR. KHANU:  I think they will16

generate right around 200 cars.  There are a17

lot of people that carpool when they come out,18

especially ladies.19

COMMISSIONER JEFFRIES:  Young20

ladies.21

MR. KHANU:  They come and will22
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travel with two or three people in the car.1

COMMISSIONER JEFFRIES:  Okay.  2

MR. KHANU:  Even gentlemen, most3

gentlemen will travel with at least one4

person.  So you know, with the influx of5

residents in the District, a lot of people are6

catching cabs now to come to these places.7

COMMISSIONER JEFFRIES:  Um-hum,8

okay.  And you are saying this is going to be9

as upscale as H2O?10

MR. KHANU:  I want it to be more.11

COMMISSIONER JEFFRIES:  More.12

Well, you know, I have to tell you and I13

remember the -- when I was at NCRC and when14

you got that all started with some -- and I15

remember that a wonderful and just really very16

nice interior design.  And it seemed as if,17

you know, the later in the evening, you had a18

younger crowd.  Is that pretty much going to19

be the same situation here?20

MR. KHANU:  No, I'm trying to go21

for the crowd that you saw earlier in the22
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evening.1

COMMISSIONER JEFFRIES:  Yeah.2

MR. KHANU:  That crowd.3

COMMISSIONER JEFFRIES:  Okay.  4

MR. KHANU:  I want to stay5

consistent with that crowd on this project.6

COMMISSIONER JEFFRIES:  Okay.7

Because that was a very interesting sort of8

metamorphosis there.  You looked at the9

interior and it looked like it was going to be10

an older, more upscale crowd.  But then 11:00,11

10:00, 11:00, 12:00 at night, it got real12

young real quick and so forth.13

So I just wanted to make certain14

I'm clear about how you are distinguishing15

yourself from Love.  And is it a slightly16

different crowd, because I mean that starts to17

see to, you know, how you are going to be18

handling some of the traffic.19

So I might have some other20

questions, but I'll, you know, defer to some21

of my -- to my colleagues here.22
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MEMBER WALKER:  Okay.  I have a1

question about the number of people you2

expect.  You said you anticipate 600 to 7003

patrons.  But what is the capacity of the4

building?5

MR. KHANU:  It hasn't -- I'll let6

Mr. Aguglia.7

MR. AGUGLIA:  The capacity of the8

building, according to the architectural plans9

I submitted with the original application, is10

840 persons per floor, two floors, so that's11

1,680 people total capacity.12

MEMBER WALKER:  Okay.  And then a13

question for Mr. Kabatt.  I am really curious14

about the valet path down Okie Street, well,15

I guess across Okie Street, in light of the16

congestion on that street of people trying to17

get to the Love Nightclub.  And so did you18

explore other valet paths and why was this one19

chosen?20

MR. KABATT:  We did look at21

providing valet right on New York Avenue, but22
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that was not the liking of DDOT and1

understandably so.  We thought that this was2

the best location.  It did provide some cuing3

on Fenwick as you pull up to the valet and4

then you have a pattern where you do have to5

come south on Okie, but then you are turning6

left and going away from where the -- you're7

going down towards 16th Street away from Love8

and away from where the population of people9

would be.10

MR. AGUGLIA:  I would also --11

MR. KABATT:  We just worked with12

DDOT on the circulation.13

MR. AGUGLIA:  I would also add14

that the ANC was delighted that this -- that15

the parking was across the street on New York16

Avenue away from the residents, so the17

residents wouldn't have to worry about people18

trying to park in their neighborhood.19

CHAIRPERSON MILLER:  Do we have20

something from the ANC in the record?  I21

don't --22
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MR. AGUGLIA:  Yes.1

CHAIRPERSON MILLER:  We do?2

MR. AGUGLIA:  Yes.3

CHAIRPERSON MILLER:  I'm not sure4

if we --5

MR. AGUGLIA:  They wrote a letter6

supporting the application and we filed it for7

them on Thursday or Friday of last week.8

CHAIRPERSON MILLER:  Do we have9

it, Ms. Bailey?  Okay.  We do have a report,10

Exhibit No. 36, from the ANC acknowledging11

their approval of the project and support of12

the application.  Okay.  It hadn't gotten into13

our folders yet.  Okay.14

MEMBER WALKER:  Okay.  With15

respect to the contract with the valet16

service.17

MR. AGUGLIA:  Yes.18

MEMBER WALKER:  Can you shed a19

little light on the contingency paragraph at20

the end of the agreement?  And for the record21

it states "This proposal is contingent upon22
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the final approval of Amtrak, Inc. and1

execution of a mutually agreeable operating2

agreement."3

MR. AGUGLIA:  My understanding is4

that Patriot -- when Patriot purchased the old5

Hecht's warehouse, so it's on -- that they6

also inherited a 24 year lease for the parking7

that we would be using and they are now trying8

to negotiate an additional 20 years to make it9

a 44 year lease.10

All we really care about, from our11

perspective, is that we have 10 years or at12

least eight, because the Office of Planning13

was recommending an eight year special14

exception.15

In the event that they do find a16

developer down the road, the initial parking17

that they would get would be probably the18

Parcel C, 6.12 acres.  But there is a19

possibility that they might want the parking20

that we have an exclusive lease on.  At that21

point in time, if that were the case, we would22
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have to come back to the Board and inform the1

Board that our parking agreement was no longer2

going to be honored and that we would have to3

reapply for our special exception.4

So in a sense, it's no different5

than someone who doesn't pay their rent on6

time and they are given a 30 day notice.  They7

don't cure and they are out, they would also8

be in derogation of their special exception.9

But they -- but there is huge swaths of vacant10

land here that people are looking for11

developers.  At this point in time, there is12

nothing happening and people want to cut their13

losses and lease property and make some money.14

MEMBER WALKER:  I guess I'm trying15

to figure out who Amtrak is in all of this.16

I mean, what -- why would final approval need17

to be given by Amtrak?18

MR. AGUGLIA:  Because Amtrak/CSX19

owns -- is the owner of the property, of the20

leased property.  So when the Hecht's21

warehouse -- when Hecht's owned that old22
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warehouse, their deal with Amtrak/CSX was for1

a long-term lease and that's where they2

actually park their trailers.  So when they3

got furniture out of them, they would pull the4

trailers in and then bring the trailer to your5

house with your furniture supplies.6

So when Patriot bought it, they7

inherited the remainder of the lease, which is8

24 years.  And again, I said they were trying9

to negotiate another 20 years on top of that,10

but in the meantime, they have given a 10 year11

lease to the valet company, who in turn has12

given it to our client for exclusive of 28013

parking spaces, which is roughly 40 or 55 over14

the amount that we need, the 225, under the15

Zoning Regulations for the required parking.16

So we have a little.  We have17

roughly a 50 parking spot wiggle room.18

VICE CHAIRMAN LOUD:  Good19

afternoon.  Just a very brief question on the20

-- I guess an aspect of the DDOT report, which21

just came in.  I'm not certain if you have a22
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copy of it or not.1

MR. AGUGLIA:  I did just read it,2

yes.3

VICE CHAIRMAN LOUD:  Dated4

September 9.  Okay.  One part of it dealt with5

the cue.  The other part of it dealt with6

pedestrian safety and presumably that would be7

getting the pedestrians from the parking lot8

across New York Avenue to the club.  I just9

wanted to hear you address what safety10

measures you are thinking about to do that.11

I think there was testimony that12

there would be about 1,000 cars per hour,13

which is about maybe 18 every minute.  So14

ferrying those folks from the parking lot to15

the club, but more particularly, after they16

have been drinking for a few hours from the17

club back to the parking lot at closing time18

is something that if you could put a little on19

the record about how you intend to address20

that?21

MR. AGUGLIA:  Those patrons who22
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are drinking.  You said -- did you say1

drinking?2

VICE CHAIRMAN LOUD:  For everybody3

really.4

MR. AGUGLIA:  Yeah.5

VICE CHAIRMAN LOUD:  I mean, just6

dashing across New York Avenue.7

MR. AGUGLIA:  Right.8

VICE CHAIRMAN LOUD:  First, in9

responding to the question, just let me know10

if there is a crosswalk at that New York11

Avenue intersection.  And then beyond that,12

how --13

MR. AGUGLIA:  Yes.14

VICE CHAIRMAN LOUD:  -- your15

client intends to address it.16

MR. AGUGLIA:  So in addition to17

the safety features that are there now, there18

is a light and two sets of crosswalks at each19

of the intersections that I pointed out.  You20

can actually see the lines on the map.  So you21

see Kendall Light and crosswalk.  There is a--22
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there are two crosswalks there with the light,1

Fenwick Light and Crosswalk, you can see the2

light, the light dashes across the street, two3

crosswalks there and a traffic light.4

And then at 16th Street you can see5

it's more clear to traffic crosswalks and the6

traffic light.  Now, unfortunately, because of7

the lack of a PowerPoint you can't see them as8

well as we would like to.9

For after hours customers who do10

not want to drive home, as this is standard11

practice, Mr. Khanu will offer them a free cab12

voucher.  We also anticipate that there will13

be shuttle buses to Union Station.14

And then perhaps Mr. Khanu can15

talk more about how the Metropolitan Police16

detail works in security.  Mr. Khanu?17

VICE CHAIRMAN LOUD:  And as you do18

that, Mr. Khanu, one of the things that DDOT19

recommends and I'm quoting them verbatim "The20

nightclub provides staff to ensure that21

patrons safety cross New York Avenue."  If you22
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can, as you respond, maybe address that1

concern.2

MR. KHANU:  Okay.  Currently,3

there exists a program called MPD Overtime4

Detail.  Most entertainment venues, such as5

nightclubs, use that program.  I have used it.6

It's being used currently at this site, at the7

Love location.  We have already entered into8

an agreement with the ANC that we have to use9

it and we are going to use it.  We want to10

continue with it.11

We have met with the District,12

the local District Commander and Captain about13

the usage of the overtime detail.  And they14

have agreed, of course, to be on board and15

that is the strategy that we aim to deploy.16

The overtime detail will be on17

Fenwick Street as well as New York Avenue at18

the intersection closest to Fenwick and New19

York Avenue.  There currently is already an20

overtime detail at Kendall and New York Avenue21

that is provided by Love, that I have noticed.22
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And it has been consistently there for the1

last six or seven years that I have been over2

there in that area.3

That is the -- that's the method4

that we choose to go.5

VICE CHAIRMAN LOUD:  So it would6

be safe to say that you would interpret the7

language in the DDOT report regarding your8

requiring staff to ensure patrons safety as9

being satisfied by working with MPD whereupon10

their staff in effect --11

MR. KHANU:  Yes.  We have to hire12

and we have to pay for.13

VICE CHAIRMAN LOUD:  You pay them.14

Okay.  15

MR. KHANU:  We pay them.16

VICE CHAIRMAN LOUD:  And is the17

overtime detail specific to pedestrian safety18

or will they be performing a range of public19

safety services?20

MR. KHANU:  It would be a range,21

but that would be a specific feature for the22
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officers assigned to that detail.1

VICE CHAIRMAN LOUD:  Okay.  2

MR. KHANU:  In other words, the3

officers assigned to the pedestrian traffic4

detail that's all they would do.5

VICE CHAIRMAN LOUD:  Okay.  6

MR. KHANU:  They would be7

stationed at that New York and Fenwick8

corridor to make sure that that safety feature9

is always available.10

VICE CHAIRMAN LOUD:  Okay.  Has11

that been written in contract form in terms of12

quantifying the number of officers that might13

be available for the pedestrian safety part?14

MR. KHANU:  It hasn't been written15

in stone, no.16

VICE CHAIRMAN LOUD:  Okay.  Is the17

intention to do that or the program works a18

little more flexibly?19

MR. KHANU:  It all depends on when20

we come on board and they have to assess the21

situation, assess what our needs are going to22
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be.  And at that point, they will probably --1

I'm sure they will go higher than lower.  And2

then as time goes on, that's when they will3

make a determination on a long-term pattern.4

VICE CHAIRMAN LOUD:  Okay.  Okay.5

MR. KHANU:  I can anticipate at6

least four to six officers at the intersection7

alone.8

MEMBER DETTMAN:  Mr. Aguglia?9

MR. AGUGLIA:  Yes, sir?10

MEMBER DETTMAN:  Is the parking11

lot currently being operated by TAG-B and12

possibly made available for patrons of Love13

right now on a nightly basis?14

MR. AGUGLIA:  No.  It is currently15

being operated by TAG-B Valet under a short-16

term lease as part of their clean-up, but it17

has not been open to Love.  And what I'm being18

told by the brokers is that patrons, some of19

the patrons of Love have been using the lot20

without permission.21

MEMBER DETTMAN:  So the lot is22
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made available on a nightly basis for parking?1

MR. AGUGLIA:  (No audible answer).2

MEMBER DETTMAN:  It's not?3

MR. AGUGLIA:  No, no.4

MEMBER DETTMAN:  Okay.  5

MR. AGUGLIA:  It's supposed to be6

secure.  And as I said, there are instances7

where trucks are actually running over the8

fences inside.  There are two fences inside9

that you saw from the pictures.  They are10

actually running them over to dump waste and11

that's part of this -- of the valet's12

commitment to spend $30,000 to make those more13

secure.  So this way he can come true on his14

promise that 280 parking spaces will be for15

The Big Chill, exclusive valet parking.16

MEMBER DETTMAN:  How are you going17

to enforce that?18

MR. AGUGLIA:  We thought about19

that that Mr. Khanu would have -- hand out a20

patron when they left a ticket of some sort21

that indicated that they had patronized the22
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establishment.  And if they had not, then1

there would be a penalty for getting your car2

out.  For instance, it would double the fee3

that would be otherwise charged.4

Again, that's in the planning5

stage, but we are trying to do our best to6

make this workable and to guarantee that the7

280 parking space would remain for them.  Of8

course, human nature is human nature, but it9

was a good question and we thought about it.10

MEMBER WALKER:  How will you know11

if someone has actually patronized The Big12

Chill that evening?13

MR. AGUGLIA:  Again --14

MEMBER WALKER:  As opposed to15

driving up, taking a ticket and going16

elsewhere?17

MR. AGUGLIA:  No, when they left18

the premises, when they left The Big Chill,19

they would have to get some sort of a pass20

that indicated that -- you know, when they got21

their bill, they would get some sort of a22



97

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

ticket indicating that they had been there and1

they would have to show that to the attendant,2

otherwise, the attendant would charge an3

additional amount of money.4

So as a penalty for not going to5

the club and taking a spot that was reserved6

for The Big Chill.  Again, this in the7

planning state.  We thought about it.  We want8

to do our best to make these exclusive.9

I also share your concerns that --10

you know, your worry is hey, we've got --11

there is another club there and there is going12

to be a lot of traffic.  But what we have13

shown you is that we have a lease for the14

parking space across the street.  We have our15

adequate parking and I would ask that you look16

at that as a basis for approval, rather than17

the effect of Love and they haven't produced18

any leases.  We have and --19

COMMISSIONER JEFFRIES:  But still20

use that space.  They can still park over21

there for the spaces that are not dedicated to22
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The Big Chill?1

MR. AGUGLIA:  Not more than 100.2

COMMISSIONER JEFFRIES:  Okay.  3

MR. AGUGLIA:  All right.  280 are4

exclusive to The Big Chill.5

MR. KHANU:  And that's important6

is I'm going to do everything in my power to7

work in cahoots with Love.  I don't want to8

work against them.  I want to work with them.9

We're going to be neighbors.  And I want us to10

be good corporate citizens together, not a11

part.  So I'm going to do my best to12

facilitate that.13

I've been successful in that on14

the Waterfront with Zanzibar and Phillips and15

the other owners down on that side.  So I16

would like to do the same thing down here.17

And I think together we can work this thing18

out.19

VICE CHAIRMAN LOUD:  Just so I'm20

clear on the lease part of this.  You are21

saying that the Patriot Equities' memo or22



99

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

letter dated September 3, 2008 is a site1

control lease that secures, what is it, 2802

spaces for you?3

MR. AGUGLIA:  Actually --4

VICE CHAIRMAN LOUD:  Is that --5

MR. AGUGLIA:  -- 380.6

VICE CHAIRMAN LOUD:  380.7

MR. AGUGLIA:  It secures 3808

parking spaces for TAG-B Valet.  TAG-B Valet9

in turn has granted a lease or sublease --10

VICE CHAIRMAN LOUD:  TAG-B Valet,11

okay.12

MR. AGUGLIA:  -- to The Big Chill13

for 280 parking spaces.14

VICE CHAIRMAN LOUD:  Now, none of15

that is in here though, is actually in this16

document, at least what I am looking at, none17

of it is in the document.18

COMMISSIONER JEFFRIES:  It's the19

sublease agreement, we don't have a copy of.20

MR. AGUGLIA:  The sublease is in21

the record.  It's in my amended application.22



100

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

VICE CHAIRMAN LOUD:  Okay.  Okay.1

All right.  Let me just take a look at that2

then.  Is there --3

COMMISSIONER JEFFRIES:  And is4

there any -- oh, I'm sorry.5

VICE CHAIRMAN LOUD:  Just one6

final question, so I'm sure.  This agreement7

is not with a party that is going to operate8

the valet, is it, to operate the valet for9

you, as opposed to the site owner who gives10

you permission to use the land?11

MR. AGUGLIA:  The site owner has12

given a 10 year lease to the valet company.13

VICE CHAIRMAN LOUD:  Gotcha.14

MR. AGUGLIA:  To operate it for15

parking.16

VICE CHAIRMAN LOUD:  Okay.  17

MR. AGUGLIA:  So obviously, he is18

looking for parking tenants.19

VICE CHAIRMAN LOUD:  Okay.  20

MR. AGUGLIA:  And he has found The21

Big Chill and offered him 10 years.22
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VICE CHAIRMAN LOUD:  And that's1

what this agreement right here is?2

MR. AGUGLIA:  That's correct.3

VICE CHAIRMAN LOUD:  Okay.  4

COMMISSIONER JEFFRIES:  And the5

owner being Amtrak?6

MR. AGUGLIA:  The owner being7

either Amtrak or CSX.8

COMMISSIONER JEFFRIES:  Okay.  9

MR. AGUGLIA:  When I look it up on10

the District website, it gives an unusual11

name, but I'm told it's either Amtrak -- and12

you'll notice that there is an Amtrak on the13

lease from the owner and on -- our picture14

shows Amtrak.15

COMMISSIONER JEFFRIES:  Are there16

any other nightclubs, any other, you know,17

operations that would be using this additional18

100 parking spaces that aren't going to be19

dedicated beyond Love?  Any other -- what are20

the other businesses that are in this general21

vicinity?22
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MR. AGUGLIA:  There are none right1

now.2

COMMISSIONER JEFFRIES:  There are3

none?4

MR. AGUGLIA:  No.5

COMMISSIONER JEFFRIES:  Okay.6

Right now.  Are there plans, do you know of7

any plans for other businesses?8

MR. KHANU:  I don't know of any9

plans.  We just know that the Hecht's10

warehouse is up for lease and they have a11

tremendous amount of parking that will become12

available if -- once they start leasing the13

buildings out.14

COMMISSIONER JEFFRIES:  Um-hum.15

MR. KHANU:  And I'm sure public16

parking will be a part of that parking.17

COMMISSIONER JEFFRIES:  Okay.18

They will require parking is what you are19

saying?20

MR. KHANU:  Yes.  And they have21

750 spaces where you see Parcel C in the back,22
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6.12 acres.1

COMMISSIONER JEFFRIES:  Okay.2

That's dedicated just to them.3

MR. KHANU:  All the Hecht's,4

right, that's over 750 spaces, which we hope5

will be available also for the night life6

venues.7

COMMISSIONER JEFFRIES:  Okay.8

Wait, wait.  Let's get back to the Hecht's9

Building.  So when that is, at some point,10

leased up, where will they be parking?11

MR. KHANU:  In Parcel C.12

COMMISSIONER JEFFRIES:  Parcel C.13

MR. KHANU:  Yeah.14

COMMISSIONER JEFFRIES:  The 6.1215

acres.16

MR. KHANU:  Yeah, right now if you17

go there right now, that -- everything there18

is clear.19

COMMISSIONER JEFFRIES:  But that's20

something that Love uses?  They use that from21

time to time?  You don't know?22
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MR. KHANU:  From what I can see,1

it's secured.  It's gated and they have2

guards.  I don't think anybody uses it, at3

this point.4

COMMISSIONER JEFFRIES:  Okay.  5

MR. AGUGLIA:  That parcel is6

currently for lease.7

COMMISSIONER JEFFRIES:  Okay.  8

MR. AGUGLIA:  It's for lease.  And9

it is -- as Mr. Khanu said, this is a somewhat10

dated picture.  It is totally vacant and it is11

fenced and there is barbed wire at the top of12

the fence.13

CHAIRPERSON MILLER:  Okay.  I'll14

ask just a couple of questions.  You know,15

there is a termination clause in the lease,16

you know, 30 days notice.  Is it your17

understanding that if the lease is terminated18

for any reason, that you would need to come19

back to the Board for relief again to locate20

your spaces elsewhere?21

MR. AGUGLIA:  We would, yes.22
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CHAIRPERSON MILLER:  Yes, okay.1

Do you know what the distance is with the2

width of the road, New York Avenue, between3

the parking lot and the building?4

MR. AGUGLIA:  Mr. Kabatt, would5

you know that answer?6

MR. KABATT:  Six lanes.  I don't7

know it, the feet, off-hand.  It is, like I8

said, three east travel land and three west9

travel lanes across New York Avenue.  If they10

are 12 foot lanes, that would be 6 x 12 is 7211

feet.12

CHAIRPERSON MILLER:  Okay.  The13

reason I ask it and I just wanted to bring14

your attention to another regulation that the15

Office of the Attorney General brought to my16

attention.  And that is 824.1, which talks17

about accessory parking spaces.  Did you look18

at that regulation?19

MR. AGUGLIA:  I did.20

CHAIRPERSON MILLER:  Okay.  21

MR. AGUGLIA:  Yes.22
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CHAIRPERSON MILLER:  Do you want1

to address why you might not be seeking relief2

under that?3

MR. AGUGLIA:  Well, my --4

CHAIRPERSON MILLER:  You're not5

the owner, I understand, of the lot.6

MR. AGUGLIA:  Correct.  But my7

humble opinion is it's not applicable.8

CHAIRPERSON MILLER:  Okay.  9

MR. AGUGLIA:  The parking lot that10

we would be leasing is in an M Zone.  So the11

New York Avenue is the dividing line between12

the parking lot, which is above in the13

picture, M Zone, and then our property is14

Zoned C-M-2.  So everything below New York15

Avenue is C-M-2.16

So under that section, it would be17

accessory to another use in the M Zone.  And18

there is actually no other use in the M Zone.19

There is no building.  This was just parking20

that has been used by the Hecht's warehouse21

forever, you know, for the last 50 years.  I'm22
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guessing on the number of years.  As long as1

Hecht's as been operating with the warehouse.2

So I see that as not applicable,3

because of the zone difference, and the fact4

that it is not accessory to a use of another5

in the M Zone.6

CHAIRPERSON MILLER:  Okay.  Just7

for the benefit of everybody else, I want to8

read it.  "Accessory parking spaces, except9

for a motel," which this is not, "wholly10

within 300 feet of the lot or part of the lot11

on which the principal use is permitted shall12

be permitted as a special exception in an M13

District when those parking spaces are14

approved by the Board of Zoning Adjustment in15

accordance with the requirements of 213.316

through 213.5 and 3104."17

Okay.  You look at that as the M18

District applying to the principal use as19

opposed to the lot?20

MR. AGUGLIA:  Yes.21

CHAIRPERSON MILLER:  Is that22
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right?1

MR. AGUGLIA:  In that zone, yes.2

CHAIRPERSON MILLER:  Okay.  Well,3

when we go to Office of Planning I would ask4

Office of Planning if they have any comments5

on that.  I think we are ready to go to Office6

of Planning actually.7

MEMBER WALKER:  Let me --8

CHAIRPERSON MILLER:  Oh, you have9

a --10

MEMBER WALKER:  -- ask one more11

question of Mr. Khanu.12

CHAIRPERSON MILLER:  So let's hold13

that.  Okay.  14

MEMBER WALKER:  I'm just trying to15

understand, you know, this cuing.  You16

mentioned that 10 to 15 percent of your17

patrons historically have arrived by taxi.  Do18

you have a sense of how many valet park versus19

self-park?20

MR. KHANU:  Roughly 200 will self-21

park, in my opinion.  Valet is an up and down22
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question, because valet tends to be more for1

the higher end clientele that, you know, they2

have nice vehicles or if they just don't want3

to park their own vehicle, so that can4

fluctuate.  It depends on the situation.5

I can -- my best estimate is about6

50 to -- at least 50 to 60 cars on the average7

would valet.8

MEMBER WALKER:  Thank you.9

CHAIRPERSON MILLER:  Okay.  I10

think we are ready to go to Office of11

Planning.  And I also just want to ask you12

another question to consider before you start.13

It is a special exception under 2116 for14

location of parking spaces to be able to15

locate parking spaces elsewhere than on-site.16

MR. RICE:  Um-hum.17

CHAIRPERSON MILLER:  And that has18

various elements for us to consider.  And we19

have had a lot of discussion today about20

traffic and other people's needs, traffic21

needs and stuff.  It doesn't seem necessarily22
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all that relevant to these standards, except1

I know under special exception we always2

consider adverse impacts.3

So I just was wondering if you4

wanted to address that as well.5

MR. RICE:  Sure.  Again, my name6

is Stephen Rice with the Office of Planning.7

I guess I would first attempt to address the8

question about whether or not section 824.1 is9

actually necessary for this case.10

In my opinion, I do think the11

applicant's interpretation of this is correct.12

The fact that the property is in a C-M-2 Zone13

and the parking lot is across the street in an14

M Zone would not qualify it under this15

section.  That's my understanding of it.16

In fact, we went through a lot to17

make sure we got this correct.  I'm not sure18

if we got it correct, but we felt that section19

2116 would be the most appropriate relief for20

this application.21

CHAIRPERSON MILLER:  And before22
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you get to my other question, I did also want1

to state that we're not talking about, you2

know, whether this use should be permitted.3

This is a matter-of-right use.4

MR. RICE:  Yes, that's correct.5

All right.  So I'll just go quickly into a6

summary of the application just to make sure7

we are all on the same page.  The applicant is8

proposing to relocate its club, which is9

located on the Southwest Waterfront to the10

1369 New York Avenue property.11

It would be renamed from H2O to12

The Big Chill.  My understanding is that the13

programming would remain the same or14

relatively close.15

The applicant proposes to provide16

280 parking spaces where 225 is required.17

Again, the property is located in a C-M-218

Zone.  The parking lot is in an M Zone.  The19

original request was for a variance from20

parking period pursuant to section 21.1.  I'm21

sorry, requirements of 21.1 pursuant to22
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section 31.1.1

The Office of Planning informed2

the applicant that such relief would not be3

supported.  And the applicant amended the4

application for the relief that is before us,5

2116, which is from the location of the6

parking.7

As far as the provisions are8

concerned, the first, which is section 2116.6,9

states that "The Board shall determine if it10

is practical to locate the number of spaces11

for any reason, including unusual topography,12

shape, lack of appropriate ingress or egress13

or if there is a location that would result in14

a more efficient use of the land."15

It would be impossible to locate16

the parking on-site, because, as noted, the17

existing structure is roughly -- takes up18

roughly 100 percent of lot occupancy.  And19

while the preference is to have separation20

only by an alley, the parking lot would be21

located directly across the street, New York22
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Avenue.1

And it should be therefore2

convenient for its users.  As far as crossing3

is concerned, that's not really taken into4

account, traffic implications, but as far as5

the distance from the parking lot, it seems6

very reasonable.7

And also, other properties on-site8

or within the square, from my understanding,9

are already devoted to other uses such as10

other structures and parking spaces, as you11

can see in the image that is provided.12

Section 2116.8 requires that13

"Accessory parking spaces be located so as to14

furnish reasonable and convenient parking15

facilities for guests."  The main entrance of16

the club would be front New York Avenue.  And17

the parking lot would be provided across the18

street.19

Three intersections, from what I20

understand, would have access to this parking21

lot from the site and those three22
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intersections would be from Kendall Street,1

which is west of the site and directly across2

the street from Fenwick, and east, which is3

16th Street, and all of these intersections do4

currently have traffic lights as well as5

crosswalks.6

The applicant has provided a7

traffic evaluation as requested by the8

Department of Transportation.  He has already9

noted some of the conclusions from that study10

and some of which were highlighted in the11

report.  I don't know if there is a need to go12

over that again, but if needed, I can.13

Section 2116.9 states that "The14

Board may impose conditions on the accessory15

parking."  One of the conditions that OP is16

recommending is that the parking relief is --17

if granted, would coincide with the lease18

agreement of the building itself.19

We now know that the lease is a 1020

year lease from 2006 through 2016.  We want to21

make sure that the special exception, if22
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granted, if the option to extend that lease is1

exercise or, if not, that the applicant would2

be required to come before the Board again for3

relevant relief if it's the same location or4

not, any relevant relief, as soon as that5

lease expires for any reason.6

We also recommended that the7

Department of Transportation would support8

this application and at the time we didn't9

have the report, but now we know that they do.10

I think that covers everything.11

OP does support the application.  We did12

receive a letter from ANC-5B on the date of13

September 4, 2008.  So I'm open for more14

questions if you have any.15

CHAIRPERSON MILLER:  Why should a16

term be attached to the lease of the building17

as opposed to the lease of the parking lot,18

since we are talking about accessory parking?19

MR. RICE:  Well, I think that,20

first of all, there is a gap in between the21

two leases.  The building lease would expire22
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in 2016.  My understanding is that the parking1

lease would expire in October of 2018.  So2

even if -- I guess our point is that however3

long the club is operating as a club, the4

building is operating as a club, that there is5

some connecting piece that requires the6

parking to be provided, in this case, off-site7

across the street.  And if not across the8

street, somewhere.9

We just want to make sure that as10

long as this is the use of this property, the11

parking is provided.  And I think that that is12

the more appropriate way as opposed to linking13

it to the lease of the parking lot.14

CHAIRPERSON MILLER:  Okay.  I15

forgot, what was the eight years, do you16

remember, that was talked about here?17

MR. RICE:  The eight years?18

CHAIRPERSON MILLER:  Yes.  Oh, I19

can ask the applicant afterwards, I guess.  I20

thought he mentioned there were eight years21

left until the --22
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MR. RICE:  Well, the lease started1

in 2006 of July, July 1, 2006.  So he has been2

under that lease for two years now, which is3

a 10 year lease, so there's eight years left4

as of --5

CHAIRPERSON MILLER:  For the6

building?7

MR. RICE:  The building.8

CHAIRPERSON MILLER:  The building.9

Okay.  And my other question is I think that10

you addressed in here cuing of pedestrians.11

MR. RICE:  Yes.  We didn't make12

this a condition.13

CHAIRPERSON MILLER:  Yeah, okay.14

MR. RICE:  Because to be honest, I15

wasn't sure if it was under our, you know,16

reach.  But my thinking was that I have been17

out to the site, the sidewalk isn't very wide.18

And if the line does stretch from, the cuing19

line for waiting patrons, west toward Kendall20

on New York Avenue, it just seems that it21

could be -- it could serve as another22
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distraction for eastbound traffic.1

So my recommendation was not a2

condition, but the recommendation was perhaps3

they should swing the line toward Fenwick away4

from New York Avenue just to reduce any5

possible distractions.6

CHAIRPERSON MILLER:  Okay.  And7

did you discuss that with the applicant?8

MR. RICE:  I don't know if we9

discussed it directly, but I did give them a10

copy of the report a few weeks ago.11

CHAIRPERSON MILLER:  Other12

questions --13

MR. RICE:  A week or so ago.14

CHAIRPERSON MILLER:  -- for Office15

of Planning?16

MR. RICE:  I'm sorry?17

CHAIRPERSON MILLER:  I said are18

there other questions for Office of Planning.19

COMMISSIONER JEFFRIES:  So if they20

were to swing that line, just wrap it around21

Fenwick and have it go down, I mean, there is22
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still going to be some congestion there with1

the valet.  Although I get a sense there is2

going to be a lot less valet parking going on3

here and a lot more self-parking.4

MR. RICE:  It's hard to call.  My5

understanding is that the parking that is6

provided will not be exclusive for valet7

parking.  It will be exclusive for club users.8

So even if patrons decide to self-park, they9

would -- they could make that left hand turn10

at Fenwick off of New York Avenue.11

COMMISSIONER JEFFRIES:  Um-hum.12

MR. RICE:  So I don't know.13

COMMISSIONER JEFFRIES:  And then14

they are going to -- they said they will go15

over, they will park and then they will cross16

the street and then they have to wrap and then17

get into a line, a cue on Fenwick Street?18

MR. RICE:  Well, the main entrance19

is on New York Avenue.  And if the line is20

wrapped around Fenwick as opposed to New York21

Avenue heading toward Kendall, my thinking is22
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that for traffic that is heading eastbound, it1

would just reduce any bottleneck activity.2

That's just -- and again, that's why we didn't3

make it a condition.  We just sort of wanted4

to throw it out there.5

CHAIRPERSON MILLER:  All right.6

Can I just say something?  Because this7

hearing has gone on for a long time and we're8

late anyway, so I want to try to just keep us9

on focus at this point.  You know, there are10

a lot of good recommendations that Office of11

Planning or others might pass on to the12

applicant, but I think we need to be focused13

on what is before us, which is 2116.14

And that's why Mr. Rice is saying15

he didn't make it a condition, because it says16

"The Board may impose conditions on any17

accessory or non-accessory parking spaces as18

screening, coping, setbacks, fences,19

entrances, etcetera." 20

So I think we are getting a little21

bit off track when we get into all the ways22
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that we might want to influence how the1

operation is run.  I think that's kind of2

beyond what is before us.3

COMMISSIONER JEFFRIES:  So we are4

not to sort of address anything that we might5

think is aversive in terms of --6

CHAIRPERSON MILLER:  Related to7

parking.8

COMMISSIONER JEFFRIES:  -- related9

to parking?10

CHAIRPERSON MILLER:  Right.  So I11

was thinking, I don't think the pedestrian cue12

was really related to where these parking13

spaces are.14

COMMISSIONER JEFFRIES:  Okay.  15

CHAIRPERSON MILLER:  That's all.16

Not to say that, you know, we can pass on17

suggestions, but I don't want to spend too18

much time on something that may not be really19

before us.  If you look at the provisions of20

2116, we're just talking about they can't21

provide the parking spaces on-site, so they22
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have to provide them across the street.  And1

we're looking at that issue.2

COMMISSIONER JEFFRIES:  Yeah, but3

people are going to leave their vehicles to4

walk.5

CHAIRPERSON MILLER:  Well, yeah,6

but if they park on-site, there might be cuing7

as well, that's kind of what I mean.  I don't8

think it's directly related to the accessory9

parking.  But if you do, you know, you can10

pursue it more.  I just didn't want us to11

spend time on something that maybe is beyond12

the relief.13

COMMISSIONER JEFFRIES:  Well,14

okay, that's fine.  I just have a really quick15

question.  I know it has been a lot of time,16

but I'm just trying to make certain in terms17

of the general area.  And I might have my18

Zoning Commission hat on here, but can you19

just take a second in terms of what do you20

suppose is some of the future plans in this21

area are going to be in terms of the Hecht's22
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Building and so forth?1

MR. RICE:  I can't speak directly2

to any specific projects.  3

COMMISSIONER JEFFRIES:  Okay.  4

MR. RICE:  But I would say my5

guess is that, at some point, some of these6

sites will be ultimately developed, because as7

you can see, there is a lot of open land that8

is sitting there.  And of course, NOMA is9

nearby, if not included in this area.10

I don't have any specific projects11

to answer that question.12

COMMISSIONER JEFFRIES:  Okay.13

Thank you.14

CHAIRPERSON MILLER:  I just want15

to follow-up on that, so that we also, you16

know, have the right understanding of the17

context.  I understood the testimony to be18

that there is going to be these parcels of19

land in this area that are going to be20

developed.  We don't know exactly when.21

And if I'm not mistaken, I22
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understood that to mean that that was going to1

open up more parking spaces, because even if2

there are entities that are going to be there3

that use the parking, that they probably won't4

use it at night or something.  And so there's5

going to be more parking as opposed to less.6

You are saying no?7

I don't know.  Was this all8

speculation?  I just want to understand the9

testimony that we had on that issue.10

COMMISSIONER JEFFRIES:  Well, I11

mean, how --12

CHAIRPERSON MILLER:  Wait, wait.13

Do you want to --14

COMMISSIONER JEFFRIES:  I just --15

how much surface parking is available today in16

this area?17

MR. RICE:  I don't have a number18

for that, but it's a pretty healthy amount if19

you look at this map.  The subject square as20

well as the square south of the subject21

square, that's what is there today.  But who22
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knows what that is going to turn to later.1

COMMISSIONER JEFFRIES:  The only2

thing that I want to get my arms around and3

maybe it's in the record and I have missed it,4

but, you know, in terms of what is anticipated5

in terms of occupancy, in terms of number of6

patrons at Love versus The Big Chill and then,7

you know, how many people are driving.8

MR. RICE:  Yeah.9

CHAIRPERSON MILLER:  Can I ask --10

COMMISSIONER JEFFRIES:  And I just11

wanted to get a sense of just --12

CHAIRPERSON MILLER:  All right.  I13

understand your question.  But I want to know14

first of all, if you get all those answers to15

your questions, you know, what else is going16

on there, etcetera, how does that affect our17

analysis under 2116, whether or not they18

should be granted relief to have their parking19

there?  I mean, what's the element that we are20

looking at, because I don't necessarily see21

it.22
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MR. RICE:  And I agree.  But I1

will quickly make a few points.  Although we2

don't know the specifics of the possible3

development potential of this area, I would4

say that in the applicant's transportation5

evaluation that projects, planned projects6

were considered.  Perhaps that's something you7

could ask more about.  Details weren't8

provided there either, but I think they were9

considered.10

And if some of these open parking11

spaces are developed in the future, I would12

imagine that the required parking that is13

necessary for them could -- would be provided14

below grade in some cases.  So you would have15

a lot of moving pieces that we would have to16

consider that I can't answer right now.  I17

don't have the answers for.18

MR. AGUGLIA:  Mr. Jeffries, in19

answer to your question, based upon20

information that I got last week from CB21

Richard Ellis, there are, approximately, 8.1222
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acres that we know of that are for surface1

parking that are for lease now, of which we2

have 2 acres, which is the acres right across3

the street.4

CHAIRPERSON MILLER:  And I guess5

my point is that if you look at 2116, all the6

different parts of it that we are to consider,7

I don't think that that has a bearing on our8

analysis.  It's not whether or not this use9

can locate there.  That's a matter-of-right10

use.  It's just whether or not their parking11

spots can be elsewhere than on their lot.12

COMMISSIONER JEFFRIES:  Okay.13

That's fine.  You know, I mean, if we are14

going to look at this and, you know, very15

narrowly, I mean, I'm looking at this and I16

see what you are saying.17

CHAIRPERSON MILLER:  I mean, we18

did take the time to get an understanding of19

the context in which we are making this20

analysis, but when it gets down to it, it is21

a fairly narrow analysis.22
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Okay.  Other questions for Office1

of Planning?  Mr. Aguglia, do you have2

questions for the Office of Planning?3

MR. AGUGLIA:  No.4

CHAIRPERSON MILLER:  Okay.  I5

asked earlier if anyone was here from the ANC6

and didn't hear from anyone.  And I see that7

no one else is here.  Is there anybody here8

who wishes to testify in support or opposition9

to this application?  Okay.  Not hearing from10

anyone, are there any final Board questions?11

Closing remarks?12

MR. AGUGLIA:  If possible, if you13

would give a Bench decision, that would be14

appreciated, since Mr. Khanu has been paying15

a substantial amount of rent on this for two16

years on the property awaiting various17

approvals from the District Government in18

terms of ABC, which in turn is waiting on you,19

and he only has a very small amount of that20

defrayed by the existing cafeteria, which21

occupies a very small amount of the existing22
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building.1

So if that would be possible, that2

would be appreciated.3

CHAIRPERSON MILLER:  Okay.  I4

mean, our standard in general for a Bench5

decision, it would be one in which we would6

fine in favor of the applicant and there would7

be no party in opposition.  So there is no8

party in opposition to this case that I'm9

aware of.10

I think the question is I'm just11

going to consult with my Board whether at this12

point we should deliberate on this or just13

postpone it, because we have another case14

waiting as well.15

I have a question for you actually16

before we go into deliberation.  I forgot. I17

think there was the issue about term on this18

application.  And could you address whether19

you concur that there should be a term?  And20

if so, should it be connected to the building21

lease or the parking lot lease?22
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MR. AGUGLIA:  Of course, I would1

prefer that it be conditioned on the parking2

to 10, because the applicant has a five year3

option to renew his 10 year lease, which has4

already gone through 10 years.  So he has got5

eight years left on his building lease with a6

five year option to renew.7

And of course, at some point, if8

he is delinquent on his rent, if he is in9

violation of any liquor laws, he is out of10

there.  So that ends that, it's moot.  So I11

would prefer to have the extra two years,12

because there is many, many safeguards in13

place in the event that he should violate his14

lease terms.  His building lease terms.15

CHAIRPERSON MILLER:  The parking16

is 10 more years?17

MR. AGUGLIA:  The parking runs 1018

years from October 1, 2008 to October 1, 2018.19

His building lease is --20

CHAIRPERSON MILLER:  Okay.  21

MR. AGUGLIA:  -- is only eight22
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years.1

CHAIRPERSON MILLER:  All right.  I2

mean, I understand.  I mean, it seems to me3

like either way if either one falls through --4

MR. AGUGLIA:  We are back.5

CHAIRPERSON MILLER:  -- you are6

out.7

MR. AGUGLIA:  We're out.8

CHAIRPERSON MILLER:  I mean, if9

your parking lease ends, you have to come back10

to the Board.11

MR. AGUGLIA:  Correct.12

CHAIRPERSON MILLER:  If the13

building lease ends, you're not operating.14

You are out of the building, correct?15

MR. AGUGLIA:  Correct.16

CHAIRPERSON MILLER:  Okay.  17

MR. AGUGLIA:  So let me say this.18

CHAIRPERSON MILLER:  So with19

parking --20

MR. AGUGLIA:  We would support21

the --22
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CHAIRPERSON MILLER:  So the1

parking is longer.  Okay.  2

MR. AGUGLIA:  -- eight.  If you3

want to give us 10, we would appreciate it.4

CHAIRPERSON MILLER:  Okay.  5

MR. RICE:  Madam Chair, may I ask6

you a question, please?7

CHAIRPERSON MILLER:  Yes.8

MR. RICE:  This is just to help me9

with my understanding.  So if the lease, the10

parking lot lease is -- if the option to11

extend it the additional five years is12

exercised, it would go through 2021, correct?13

MR. AGUGLIA:  The building lease14

would go for an additional five years if he15

renews his option.  If he takes the option to16

renew, it would go from 2016 to 2021 on the17

building.18

MR. RICE:  Oh, I see.  Okay.19

CHAIRPERSON MILLER:  Is there an20

option to renew on the parking?21

MR. AGUGLIA:  Not at this time.22
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CHAIRPERSON MILLER:  Okay.  Okay.1

That's another question.  This doesn't have an2

exhibit number.  This is the most recent3

operating agreement that was provided to the4

Board.5

MR. AGUGLIA:  I just provided it6

today.7

CHAIRPERSON MILLER:  Does this8

replace what is in the record with respect to9

the lease of the parking spaces?10

MR. AGUGLIA:  It's in addition to11

the record.  The record showed the lease from12

TAG-B Valet for the parking to the client13

operating the club.  As a result of the Love14

letter, I went back to the Patriot and asked15

them to commit in writing what their16

transaction was with the valet.  And they17

confirmed 10 years through that letter. 18

CHAIRPERSON MILLER:  Okay.  19

MR. AGUGLIA:  So that's why we20

submitted it today.21

CHAIRPERSON MILLER:  Okay.  And22
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also, is it correct that the lease goes until1

February 1, 2018 or no?2

MR. AGUGLIA:  The lease?3

CHAIRPERSON MILLER:  Of the4

parking lot.5

MR. AGUGLIA:  The parking lot will6

now go through, it has been corrected, October7

of 2018.  I'm going to surmise that if we do8

get approval, it would not be for a few more9

weeks, if we get it.10

CHAIRPERSON MILLER:  Okay.  11

COMMISSIONER JEFFRIES:  Well, I'm12

-- I keep going back to these photographs that13

just continue to drive me crazy on this14

parking space parking.  And I understand they15

are going to be spending $30,000.  And this16

is, you know, New York Avenue and this is a17

gateway into our city.  And I'm just wondering18

whether we should look at some level of19

conditions in terms of just appearance along20

New York Avenue.21

I'm just a little concerned about22
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that.  I mean, this -- you know, and I'm1

looking at 2116.9, "The Board may impose2

conditions on any accessory or non-accessory3

parking spaces as to screening, setbacks,4

fences" and so forth and I'm just -- I want to5

put that out to the Board Members.6

CHAIRPERSON MILLER:  Okay.  What I7

would ask you then is two things.  One is is8

there more information you want to get from9

the applicant or Office of Planning to10

consider that?  And then two, is this11

something you want a little more time to12

consider, go back and look in the record and13

then we would deliberate at a later day?14

COMMISSIONER JEFFRIES:  I would --15

I don't want to slow this down, but I would16

like to see some sort of landscape plan or17

some sort of fencing plan along New York18

Avenue.  I mean, this is going to be here for19

a very long time and this looks really crappy.20

I mean, you know?  And I just have to be very21

frank about it.22
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So I really want to use this1

opportunity, you know, as this being a2

gateway, you know, that we can get some sort3

of plan to sort of -- if we are going to be4

parking here, you know, something that sort of5

dresses this up just a little bit.  That's the6

only -- that's my only concern.7

CHAIRPERSON MILLER:  Okay.  8

COMMISSIONER JEFFRIES:  I mean, I9

don't know if we -- I mean, I can -- I mean,10

I want to, you know, get the pleasure of the11

Board here and see how you -- if I'm the only12

one out here that --13

CHAIRPERSON MILLER:  No, you are14

addressing, you know, one of the provisions,15

you know, that we are considering this relief16

under, so does the applicant have a response17

to that?18

MR. AGUGLIA:  The valet company19

has already spent a significant amount of20

money cleaning it up.  It is landscaped.  I21

hear your point.  It is landscaped.  It is22
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lit.  It is mostly paved.  And you are asking1

for some sort of a landscaping plan pending2

for your approval?3

COMMISSIONER JEFFRIES:  Fencing or4

just something that -- I mean, this doesn't5

look so great.  I mean, and I -- listen, I'm6

not trying to slow you down here, but, I mean,7

I am concerned about New York Avenue and what8

it looks like as people are driving in and out9

of the city.10

MR. KHANU:  Mr. Jeffries, I have11

no opposition to that. I agree with you.12

COMMISSIONER JEFFRIES:  Yeah.13

MR. KHANU:  And I will promise you14

that that lot will be landscaped.15

COMMISSIONER JEFFRIES:  Yeah, just16

some and it doesn't have to be major, but I17

mean, it's going to be there for a long time.18

MR. KHANU:  As well as our19

building.20

COMMISSIONER JEFFRIES:  Right.21

MR. KHANU:  Our building will be22



138

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

also improved.  Cosmetic changes will take1

place on the exterior of our building, on the2

sidewalks and it will reflect the same on the3

parking, that I can promise you and that you4

can put in the conditions if you like.5

COMMISSIONER JEFFRIES:  Yeah,6

well, we're not dealing with the building, but7

I mean, we certainly want to just deal -- but8

you are a business owner, so I understand what9

your work looks like, so I'm pretty10

comfortable there.11

MR. KHANU:  Right.12

COMMISSIONER JEFFRIES:  But I13

just, you know, feel somewhat strongly that--14

MR. KHANU:  It's in my best15

interest also to also invest in the parking16

lot across the street, because it is a part of17

-- a function of my business.  I have agreed18

to also, along with the valet company, spruce19

up the parking lot across the street.20

COMMISSIONER JEFFRIES:  So I21

think, Madam Chair, what -- I mean, I don't22
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know how you want to handle this.  I mean, I'm1

certainly fine with the project, I mean, and2

so forth, but I just want to know if we might3

be able to get some sort of, you know,4

landscape plan or something that's along New5

York Avenue.6

MR. AGUGLIA:  Well, let me throw7

this out, so we can move this along.  If you8

approved it subject to whatever number of9

years you are going to give us and also10

subject to a landscaping plan, that would be11

implemented by the Office of Planning?12

COMMISSIONER JEFFRIES:  No.13

MR. AGUGLIA:  Okay.14

CHAIRPERSON MILLER:  It's too15

vague.  I think what Mr. Jeffries has in mind16

is okay, we're looking at this parking lot,17

but we don't really have very much to look at.18

I don't know what we have really yet that19

shows what it looks like.  That is one of the20

criteria that we are considering, 2116.9.21

Now, it does talk about all these22
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setbacks and fences and entrances and exits1

that, you know, go to protecting adjacent or2

nearby property.  And the issue is if you --3

if we want to leave the record open for4

another week or two weeks or whatever for you5

to submit a plan showing us what the parking6

lot looks like, how it is landscaped, so we7

can say, okay, you know, it has got this nice8

-- it's going to have this nice fence or it9

protects all these properties.10

COMMISSIONER JEFFRIES:  Lighting.11

CHAIRPERSON MILLER:  I mean, it's12

confined.  We're not -- you are not required13

to make the most gorgeous landscaped parking14

lot with a park and all this stuff.  15

COMMISSIONER JEFFRIES:  But I16

don't want to dissuade you from that.  So,17

Madam Chair, please.18

CHAIRPERSON MILLER:  Yes.  No.19

So --20

MEMBER WALKER:  And a waterfall.21

CHAIRPERSON MILLER:  -- we could22
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arbitrarily impose conditions today saying1

yeah, you've got to have all these bushes in2

there to protect.  We don't want to do that3

really.4

MR. AGUGLIA:  I understand.5

CHAIRPERSON MILLER:  What I want6

to do is just give you the opportunity, if you7

would like to take it, to have a plan showing8

what the parking lot is going to look like and9

how it is going to be landscaped and fenced.10

MR. AGUGLIA:  All right.  So what11

we will do is we'll propose that in two weeks.12

Keep the record open for two weeks.  We would13

submit an existing landscaping plan, so you14

know what is where.15

COMMISSIONER JEFFRIES:  Um-hum.16

MR. AGUGLIA:  And a proposed17

landscaping plan to spruce it up and then it18

will be for your approval as to what you want.19

CHAIRPERSON MILLER:  Exactly.20

MR. AGUGLIA:  Okay?21

CHAIRPERSON MILLER:  Okay.  That22
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sounds good, because I think in all the1

elements, other elements, we have all the2

information we need.  So okay.3

MEMBER DETTMAN:  Madam Chair?4

CHAIRPERSON MILLER:  Yes?5

MEMBER DETTMAN:  Just a quick6

question for guidance for the applicant.  Is7

the Board going to be looking at the8

landscaping plan and evaluating it under the9

conditions of 2117 or are we just going to be10

happy with the landscaping plan?11

The reason why I ask is that if we12

analyze this new landscaping plan that is13

going to come in, according to 2117, there are14

some benchmarks that you have to hit in terms15

of the percentage of landscaping and the16

amount of screening and all that.  So I just17

wanted to -- I didn't want -- I wouldn't want18

the applicant to submit the landscaping plan19

and find out that it is 2 percent landscaped20

and the Board sends them back.21

COMMISSIONER JEFFRIES:  Well, we22
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have been discussing this at the Zoning1

Commission about parking and, you know, really2

trying to create more canopy and parking3

spaces and so forth.  I personally don't need4

to get to that level.  But I do think that5

these photographs I'm seeing, I mean, I think6

this is a wonderful opportunity and I think7

Mr. Khanu has clearly pointed out that it8

would also help his business if we can clearly9

spruce up this New York Avenue, this -- our10

gateway here.11

And so, I mean, you might even try12

to trim some of this back and I mean, it13

doesn't -- I mean, you know, you might need a14

couple of really good landscapers to do a few15

nice things and that will be sufficient.  I16

mean, I'm thinking about, you know, with the17

old Convention Center site.  I mean, probably18

not to that level, but, you know, something19

that, you know, if we are driving along, and20

it is improved sort of appearance.  21

And again, I think it helps the22
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business.1

MR. AGUGLIA:  All right.2

CHAIRPERSON MILLER:  Okay.3

MR. AGUGLIA:  So the standard of4

review will be under 2116.9?5

CHAIRPERSON MILLER:  I would be of6

that opinion, because that's the relief,7

that's the provision you are seeking relief8

under.  And this is not a new parking lot that9

is being given permission to, you know,10

operate.  Does anybody else have -- Office of11

Planning concur with that?12

MR. RICE:  That was OP's opinion,13

too.  We did look at 2117, but since it is not14

a new situation, we didn't press that.15

CHAIRPERSON MILLER:  Okay.  You16

could look at it for guidance, but we won't be17

holding you to that, right?  Is that the18

consensus of the Board?  Okay.  That's the19

consensus.20

COMMISSIONER JEFFRIES:  But I21

don't want to put the bar too low, so this is22
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New York Avenue.1

CHAIRPERSON MILLER:  Okay.  Now,2

let's -- to wrap this case up, my3

understanding is that we are going to hold the4

record open for two weeks for the applicant to5

submit a landscaping plan for the parking lot6

that addresses the concerns we have expressed7

with respect to 2116.9.8

And then why don't we set this for9

decision making for the first meeting, the10

first meeting in October.  What date is that?11

MR. MOY:  7th.12

CHAIRPERSON MILLER:  October 7 th.13

I'm sorry?14

VICE CHAIRMAN LOUD:  The same date15

we do --16

CHAIRPERSON MILLER:  We were17

wondering whether we could fit this on18

September 23rd, as Mr. Jeffries will be here19

that day, but I want to make sure that we20

don't have too crowded a calendar.21

MR. MOY:  Well, if you recall this22
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morning, you already have another case that1

was continued to September 23rd, but I think2

given the context of what is being asked, I3

think that's doable.4

CHAIRPERSON MILLER:  Yes.  Okay.5

If we want to hear this on September 23 rd,6

that cuts into your time to provide the7

landscaping plan.  So I just want to make sure8

that you have enough time.  September 23rd is9

on a Tuesday.  We would need to have this by10

Friday, at the latest, right before that.11

MR. AGUGLIA:  All right.  We will12

meet the Friday before, which is what date?13

The Friday before September 23rd?14

MS. BAILEY:  September 19th.15

MR. AGUGLIA:  September 19 th.  So16

we would ask the record to be held open until17

September 19 th to provide a thoughtful18

landscaping plan.19

MR. MOY:  I would only add, sir,20

if you could submit that to us on that Friday21

by noon, because we need courier time to --22
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MR. AGUGLIA:  Yes.1

MR. MOY:  -- forward it to the2

Board Members.3

MR. AGUGLIA:  Yes.  And then the4

decision date would be September 23rd?5

CHAIRPERSON MILLER:  Correct.6

Okay.  Anything else?7

MR. AGUGLIA:  Thank you for your8

time.9

CHAIRPERSON MILLER:  Thank you10

very much.  Okay.  All right.  We are just11

reassessing whether to break at this point.12

I know you, I am addressing the applicant that13

is the last one in the morning, have been14

waiting here all morning for your case and15

it's not that complicated of a case really.16

But I think that the Board Members17

would choose to take a break, at this point,18

so that we can, you know, face your case fresh19

and sharp.  But if you have certain time20

constraints, we could take a very, very short21

break and then come back, otherwise, what we22
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would propose to do would be to come back at1

3:30 and start with you.2

COMMISSIONER JEFFRIES:  But we3

will be in a better mood --4

CHAIRPERSON MILLER:  Yes.5

COMMISSIONER JEFFRIES:  -- if we6

get a little longer time.  If it's a short7

time, we might not be in a great mood.  I'm8

just being honest.9

MR. GLASGOW:  All right.  It's up10

to the Board Members.  I mean, we are ready to11

rest on the record on this case.  I mean, this12

case, essentially, has been approved before --13

the building has been approved before.  We are14

just changing the use.15

CHAIRPERSON MILLER:  You know, I--16

MR. GLASGOW:  So it's up to the17

Board.18

CHAIRPERSON MILLER:  -- hear you19

and that's what I was saying, I don't think20

this is very complicated case and it can go21

pretty quickly.  It's just that I think the22
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Board Members need --1

MR. GLASGOW:  It's up to the2

Board.3

CHAIRPERSON MILLER:  All right.4

So that's what we are going to do.  We will5

take a break and come back at 3:30 and pick up6

with your case and then go into the afternoon7

cases.  So the afternoon session will not be8

beginning until after 3:30 as well.9

(Whereupon, the Public Hearing was10

recessed at 2:44 p.m. to reconvene at 3:4211

p.m. this same day.)12

13

14

15

16

17

18

19

20

21

22
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A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N1

3:42 p.m.2

CHAIRPERSON MILLER:  Good3

afternoon, ladies and gentlemen.  We are4

continuing the morning session, at this point,5

and we are going to hear the last case in the6

morning and then we will move to the afternoon7

session.  So, Ms. Bailey, would you call that8

case when you are ready?9

MS. BAILEY:  Yes, Madam Chair, and10

the number is 17806 Application of MidAtlantic11

Realty Partners, LLC, pursuant to 11 DCMR12

3104.1, for a variance from the lot occupancy13

requirements under section 772, a variance14

from the rear yard requirements under section15

774, a variance from the limitation on compact16

parking space requirements under subsection17

2115.2, and a variance from the off-street18

loading facility requirements under subsection19

2201.1, to permit the construction of a20

multiple dwelling, that's a residential21

building, with ground floor retail space.22
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The property is located in the1

DD/C-2-C District at the southeast corner of2

the intersection of 6th and K Streets, N.W.,3

Square 484, Lots 23, 811 through 813, and Lot4

826.5

CHAIRPERSON MILLER:  Okay.  Would6

you like to introduce yourself for the record,7

please.8

MR. GLASGOW:  Yes.  Madam Chair,9

good afternoon, Members of the Board, for the10

record, my name is Norman M. Glasgow, Jr. of11

the Law Firm of Holland and Knight.  And here12

with me this afternoon is Matt Robinson13

representing the applicant for the case,14

MidAtlantic Realty, Mr. Steven Sher is here15

and also Mr. Buddy Woerner.16

CHAIRPERSON MILLER:  Okay.  As we17

were saying earlier, this isn't that18

complicated of a case, that there is a Board19

order in this case that granted variance20

relief for this same building, which was going21

to be an office building.22
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MR. GLASGOW:  Correct.1

CHAIRPERSON MILLER:  Correct.  And2

that you haven't been successful to date in3

getting the combined lot development that is4

required?5

MR. GLASGOW:  We have not yet6

gotten our CLDs.7

CHAIRPERSON MILLER:  Okay.  8

MR. GLASGOW:  If we get CLDs, we9

will build the office building.  If we don't,10

we will build the apartment building.11

CHAIRPERSON MILLER:  Okay.  So the12

fact that it is changing to a residential13

building triggers a little different relief,14

variance relief.15

MR. GLASGOW:  It's slightly16

different variance relief.  We had -- for17

instance, with the office building, the18

variance relief that we had was for a 12 x 3019

foot loading berth.  And here it's a 12 x 5520

foot berth that we are converting into a 12 x21

30 foot berth.22



153

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

The loading that is actually going1

to be provided is exactly the same as the2

office building.  The parking spaces are the3

same.  There are just slightly different4

requirements between the office use and the5

residential use.6

There is no lot occupancy7

limitation in an office building.  There is8

here, but there is a rear yard.  The rear yard9

is the same 15 feet.  And so those -- that10

area of relief is exactly the same.  The rear11

yard lot occupancy is a new area of relief,12

but it ends up relating to the rear yard,13

because it ends up being how much footprint do14

you occupy on the site.15

CHAIRPERSON MILLER:  Okay.  But16

with respect to the loading requirements, are17

you doing -- you are doing different18

dimensions?  Are you doing the same19

dimensions, it's just the --20

MR. GLASGOW:  Same dimensions --21

CHAIRPERSON MILLER:  --22
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requirements are different?1

MR. GLASGOW:  -- as the office2

building.3

CHAIRPERSON MILLER:  Okay.  So4

that's all the same.5

MR. GLASGOW:  Same.  It's all the6

same.7

CHAIRPERSON MILLER:  Okay.  All8

right.  Before we broke, I think you said that9

you wanted to stand on the record.  Is that10

correct?11

MR. GLASGOW:  Yes, we are prepared12

to stand on the record.  We have the support13

of the ANC.  We've got the support of the14

Office of Planning.  We have noted the two15

conditions that the Office of Planning has.16

They are the same conditions that we have for17

the office, only we accept those conditions.18

CHAIRPERSON MILLER:  Okay.  Well,19

why don't we proceed with some questions like20

I have started and I think that would suffice21

and then we can go to Office of Planning.22
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I was just wondering what the1

impact is of no delivery spaces or what does2

that exactly mean?  Because I'm a lawyer and3

I don't know all that as well.  I understand4

what you are talking about a loading berth and5

a platform and then I wasn't clear about what6

the delivery spaces refer to.7

MR. GLASGOW:  Well, there is a8

requirement also for -- in the Loading9

Regulations in Chapter 22, there is also a10

provision that says when you look at the11

chart, it has the loading berths required and12

then it has service delivery space required.13

And we don't provide a service delivery space.14

It's a 10 x 20 foot space.15

CHAIRPERSON MILLER:  Okay.  I16

mean, is that just additional space where17

boxes might be stored or things like that --18

MR. GLASGOW:  No, no.19

CHAIRPERSON MILLER:  -- that are20

going to be -- what does that mean?21

MR. GLASGOW:  It's for small22
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trucks.1

CHAIRPERSON MILLER:  Oh, for2

trucks.3

MR. GLASGOW:  It's for like vans4

and things like that.5

CHAIRPERSON MILLER:  Oh, okay.6

Okay.  Thank you.  That was just a point of7

information.  Okay.  This is another kind of8

general question.  You are going from office9

to residential and you are not meeting the10

loading requirements.  Are the loading needs11

different now that it is changing from office12

to residential?13

MR. GLASGOW:  We studied that and14

we have had this in many cases, I think,15

before the Board and certainly the Zoning16

Commission where we customarily -- the 12 x 5517

foot berth, the truck holds like 3 times as18

much volume as the unit has.  The 55 foot19

berth is, you know, like 700 square feet or so20

in size.21

CHAIRPERSON MILLER:  Could you22
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just address just for our understanding and to1

refresh our memory what is behind these2

specific conditions?  Why, you know, they are3

being imposed?  I know you have no problem4

with them.  I just think it's important for us5

to understand.6

MR. GLASGOW:  Right. 7

CHAIRPERSON MILLER:  You know.8

MR. GLASGOW:  Because of the size9

and shape of the lot, it was determined in the10

first case and in a meeting with DDOT and the11

Office of Planning, we had a joint meeting,12

that you have to -- you pull up and you back13

into the loading berth off of 6th Street.14

And so they said we had no problem15

with it, because that's how we would operate16

the berth in any event.  They said, please, we17

do not want you to be loading and unloading18

during the a.m. and p.m. peak, the rush hours,19

and we said that's fine.  Because you can --20

you control -- we're going to be controlling21

the use of the berth anyway.22
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We don't just let people just pull1

up and anybody that has been in an apartment2

building in the District and my sons live in3

-- well, one of my sons has lived in a couple4

of them, you make arrangements to used the5

loading berth when you are moving in and out.6

You don't just show up and say, you know, I'm7

moving in right now.8

So you schedule the use of that9

before you're moving in or moving out.  We're10

not going to have people moving in and moving11

out during rush hour.  So that condition was12

fine.  And then flaggers be present to guide13

the loading, maneuvering.  We normally have a14

couple of people in the truck anyway and one15

of them is going to come out and stop the16

traffic as you back the truck into the berth.17

And that configuration and usage18

of the berth is the same as it was for the19

office building and it is shown in our Exhibit20

H to the Statement of the Applicant at Sheet21

A-1.3.22



159

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON MILLER:  Okay.  And I1

think my last question goes to the vault2

parking.3

MR. GLASGOW:  Um-hum.4

CHAIRPERSON MILLER:  I think in5

the Office of Planning report they indicate6

that DDOT didn't think that this space would7

be available.  Do you want to comment on that?8

MR. GLASGOW:  Um, we plan on9

applying for the vaults as we had.  I wasn't10

sure what that was about, because that never11

came up in the other case.12

CHAIRPERSON MILLER:  Okay.  13

MR. GLASGOW:  So we plan on14

applying for the vaults.  This is a very15

compact site and I think as we went through16

with the Board in the last case, it's17

essentially the only way the parking garage18

can be laid out if you look at, you know, how19

the course is set and how the parking ramp20

comes in.  And you certainly don't want to21

take the entrance to the parking garage off of22
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K Street, which is going to be the main street1

there in the Mount Vernon Triangle area.2

So it comes in off of 6 th Street3

and then in order to get down and circulate,4

that's the way the garage lays out.5

CHAIRPERSON MILLER:  I guess it's6

my understanding though in general when we see7

the vault parking offered, it's never a8

guarantee and that, in fact, you need to meet9

the variance test without relying on it.  But10

if you get it, that's great.  But if you11

don't, you still --12

MR. GLASGOW:  That's correct.13

CHAIRPERSON MILLER:  Okay.  14

MR. GLASGOW:  Yes, when you sign15

the vault agreement with the city, the vault16

is -- the vault agreement that you have is at17

will for the city for vote.  Now, the only one18

who ever had to vote was for construction of19

the Metro, but it's the right of the city to--20

the city has that right.21

MEMBER DETTMAN:  Mr. Glasgow, I22
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was wondering.  With the inclusion of the1

vault spaces, you are providing more parking2

spaces than you actually need.  And it's not3

really directly related to your request, but4

I was just wondering it's kind of in the5

opposite direction of that that I know the6

city is trying to go and prevent over-parking7

and maybe require less parking.8

So was there a need?  Do you feel9

that there is a need to provide more parking10

than is necessary in order to make the11

apartment building work?12

MR. GLASGOW:  Yes, the parking in13

the C-2-C Zone is one for each four units.14

And that's a very low barrier for parking.15

And we don't want to be in a position where we16

don't have enough spaces and where we have to17

come and try to figure out how to get spaces18

after we did that.19

I worked on the buildings at 55520

Mass, the hotel and the office building.  We21

came to the Board and we asked the Board to22
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allow us to take some of the parking spaces1

away from the hotel and give them to the2

residential, because we didn't have enough3

parking for the demand for the residential for4

that apartment building.  And we had too much5

parking for the hotel.  We didn't need it.6

CHAIRPERSON MILLER:  Right.7

Because the regulations may not reflect8

exactly the demand, right.9

MR. GLASGOW:  Well, this C-2-C10

Zone came in in the Downtown Development11

District to give the height and FAR in the --12

and to build the highrise either commercial or13

residential buildings in an area that before14

the DD it wasn't Zoned C-2-C.  The height and15

FAR in this area is, essentially, like C-3-C16

or C-4.17

So you've got high -- you've got18

bigger buildings in the C-2-C than you would19

have had otherwise.  It would have been 6 FAR,20

90 feet in height and now you have buildings21

with -- when they are residential that have no22
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limit on FAR and go to 130 feet.1

CHAIRPERSON MILLER:  Are you2

changing the amount of parking spaces devoted3

to compact spaces than was approved in the4

order before?5

MR. GLASGOW:  It's the same.6

CHAIRPERSON MILLER:  It's all the7

same?8

MR. GLASGOW:  The same.9

CHAIRPERSON MILLER:  It's just the10

same.11

MR. GLASGOW:  It's all the same.12

The garage way is the same as --13

CHAIRPERSON MILLER:  Okay.  14

MR. GLASGOW:  -- essentially, one15

way to lay out this garage, given this lot16

that is like 8,900 square feet in size.17

CHAIRPERSON MILLER:  Okay.  So18

what we are looking at that is different is19

lot occupancy, because that didn't come into20

play.21

MR. GLASGOW:  Right.22
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CHAIRPERSON MILLER:  And the1

loading requirements, because they are2

different for residential than office?3

MR. GLASGOW:  Right.4

CHAIRPERSON MILLER:  Anything else5

different?6

MR. GLASGOW:  The size of the7

berth is different.8

CHAIRPERSON MILLER:  The what?9

MR. GLASGOW:  The size of the10

berth is different.11

CHAIRPERSON MILLER:  Right.12

MR. GLASGOW:  12 x 30 versus 12 x13

55.14

CHAIRPERSON MILLER:  Okay.15

Anything else that is different from the16

previous order then?17

MR. GLASGOW:  I can't think of18

anything else.  I think those are the changes.19

CHAIRPERSON MILLER:  Okay.  Any20

other questions?  Okay.  Anything else the21

applicant wants to say before we move to the22
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Office of Planning?1

MR. GLASGOW:  We don't have2

anything further.3

CHAIRPERSON MILLER:  Okay.  4

MR. COCHRAN:  Thank you, Madam5

Chair.  For the record, my name is Steven6

Cochran.  For the most part, I think we would7

like to just rest on what we have submitted.8

I would be happy to go through the9

differences between the two cases in terms of10

the relief that was granted and the relief11

that they are asking for.  There are a few12

slight differences that I don't believe Mr.13

Glasgow had the opportunity to address.14

Essentially, the rear yard15

variances are the same.  It's, essentially,16

the same relief for the percent of compact car17

spaces.  One is, I believe, 59 point something18

and the other one is 61 percent.  You had19

approved 59 point something percent before.20

And now they are looking for 61 percent.21

Let me just flip to the chart on22
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page 3 of our report.  They are now asking for1

61.4.  Previously you had approved 59 percent.2

So it's, essentially, the same thing.3

A similar variance for loading4

requirements.  Again, as Mr. Glasgow pointed5

out, they are looking for about a 20 foot6

reduction in the length of the loading berth.7

They are looking for a slightly smaller8

loading platform than is required.  Although9

in the previous case, they had actually10

eliminated an entire out-platform.11

So to some extent, they are12

comparable.  They are cutting things in half,13

but we will actually have -- in percentage14

terms, you will have more of the requirement15

in terms of the numbers of loading platforms16

than you would have had in the office17

building.18

The same on the delivery spaces.19

They aren't requesting any.  Rather, they are20

requesting that there be none.  And DDOT has21

indicated that they are happy to work with the22
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applicant on getting a service delivery space1

on 6th Street, at least during certain hours2

of the day.  And you already know the3

conditions that the applicant has agreed to4

that you already imposed on the office5

building.6

For the variance for the lot7

occupancy, it would be new.  There would be a8

20 percent lot occupancy variance above the9

second floor, because that's where the10

residential units kick in.  I think the11

applicant has done a more than adequate job of12

giving you the facts and figures and13

percentages of space that would be lost above14

the first floor, if the 80 percent lot were15

adhered to.  It's a very significant amount of16

the residential space that would otherwise be17

able to be provided.18

They are not having to ask for a19

special exception for parking reduction any20

more, the office configuration did.  And with21

respect to the vault spaces, the applicant is22
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still going to be meeting its requirement with1

the Zoning Regulations for the number of2

spaces that would be parked within the actual3

building footprint.4

The spaces that would be in the5

vault, if DDOT permits them, are over and6

above the minimum requirement.  So I imagine7

that that is something that they will have to8

be working out or not with the Department of9

Transportation.  But that's above and beyond10

the zoning requirements.11

So if you have any questions, I12

would be happy to answer.13

CHAIRPERSON MILLER:  Okay.  I14

don't hear any questions.  I think your chart15

is very, very, very helpful.  Thank you very16

much.  And I think you have covered17

everything.  And I had some questions earlier,18

but the applicant answered my questions.  So19

anybody else have any questions?20

Okay.  Does the applicant have any21

questions?22
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MR. GLASGOW:  No, no questions.1

CHAIRPERSON MILLER:  Okay.  Is2

there anybody here from the ANC?  Anybody here3

who wishes to testify in support or in4

opposition to this application?  Not hearing5

from anybody, does the applicant have any6

closing remarks?7

MR. GLASGOW:  If we could, we8

would like to get a Bench decision and a9

summary order.10

CHAIRPERSON MILLER:  Okay.  Is the11

Board ready to deliberate?  I think that this12

is a pretty straightforward case and we could13

deliberate under motion.  And I would move14

approval of Application No. 17806 of15

MidAtlantic Realty Partners, LLC, pursuant to16

11 DCMR 3104.1, for a variance from the lot17

occupancy requirements under section 772, a18

variance from the rear yard requirements under19

section 774, a variance from the limitation on20

compact parking space requirements under21

subsection 2115.2, a variance from the off-22
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street loading facility requirements under1

subsection 2201.1, to permit the construction2

of a multiple dwelling, residential building,3

with ground floor retail at the southeast4

corner intersection of 6th and K Streets, N.W.5

Do I have a second?6

MEMBER DETTMAN:  Second.7

CHAIRPERSON MILLER:  Okay.  I8

don't think this requires a lot of discussion.9

We have a previous Board order in which we10

made a lot of findings that are just as11

appropriate here as they were then under the12

variance test.13

The first being that this is an14

exceptional condition here, which is the same15

for then as -- now as then.  It's a very small16

property that has the same constraints in this17

case as it did in the previous case which18

leads to practical difficulties for the19

applicant to meet the zoning requirements.20

One of the new variances here is21

for the lot occupancy.  And the applicant22
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addressed that were it to meet the lot1

occupancy requirements here, it would lose2

many, many, many units.  I don't have the3

number at the tip of my tongue, but that would4

make it almost infeasible, if not infeasible,5

economically to proceed.6

And with respect to the parking7

lot requirements, they are the same as they8

were or the difficulties, you know, how far9

underground you can go to create more spaces10

before it is not economically feasible.  And11

they are meeting spaces by providing compact12

spaces instead of regular spaces, which I13

would think is probably in line with the14

future of the type of cars that people are15

going to be using for the most part anyway.16

The rear yard variance relief it17

goes to the same issue as the lot occupancy.18

And the loading requirements, the same thing,19

it's a question of space and they have shown20

no adverse impacts and that they can21

accommodate the needs for loading with the22
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loading berth and space that they are1

providing.2

And the Office of Planning is in3

support.  The applicant has worked with Office4

of Planning and DDOT.  And the ANC is in5

support.  And there's no opposition.6

Do others want to add further to7

this discussion?  Okay.  I think we can8

acknowledge Office of Planning's very, very9

comprehensive analysis as well as the10

applicant's full description.  So if there is11

no further discussion, then I would like to12

call the vote then.13

All those in favor say aye.14

ALL:  Aye.15

CHAIRPERSON MILLER:  All those16

opposed?  All those abstaining?  Okay.  And17

would you call the vote, please?18

MS. BAILEY:  Madam Chair, the vote19

is recorded as 5-0-0 to grant the application.20

Mrs. Miller made the motion, Mr. Dettman21

seconded, Mr. Loud, Mr. Jeffries and Mrs.22
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Walker support the motion.1

CHAIRPERSON MILLER:  I think I2

need to call another vote in that I forgot to3

say that I think the conditions that were4

recommended by Office of Planning and agreed5

to by the applicant should also be included in6

the order.7

So why don't we vote again to8

grant with the conditions that were put forth9

by the Office of Planning and approved by the10

applicant?  There were two conditions.  One11

that there shall be loading restrictions12

during rush hour, 7:00 a.m. to 10:00 a.m. and13

4:00 p.m. to 7:00 p.m., and operations14

personnel or flaggers must be present to guide15

the loading maneuvers to and from 6 th Street16

at all times to mitigate conflicts with17

pedestrian and vehicular traffic.18

All those in favor say aye.19

ALL:  Aye.20

CHAIRPERSON MILLER:  All those21

opposed?  All those abstaining?  Okay.  Would22
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you like to call the vote now?1

MS. BAILEY:  Mr. Dettman, did you2

second the second time?3

MEMBER DETTMAN:  Yes.4

MS. BAILEY:  Okay.  Thank you.5

The application is granted with the two6

conditions indicated by the Board.  Mrs.7

Miller made the motion, Mr. Dettman seconded,8

Mr. Loud, Mr. Jeffries and Mrs. Walker support9

the motion.  And are we doing a summary order,10

Madam Chair?11

CHAIRPERSON MILLER:  Sure.  There12

is no party in opposition, yes.  Thank you13

very much.  I believe that concludes our14

morning session.  Am I correct, Ms. Bailey?15

MS. BAILEY:  Yes, Madam Chair.16

CHAIRPERSON MILLER:  Okay.  Then17

I'm going to be reading the intro for the18

afternoon session and we will swear the19

witnesses in after that.20

So the morning session is21

adjourned and the afternoon session is being22
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called now.  Okay.1

This hearing will, please, come to2

order.  Good afternoon, ladies and gentlemen.3

This is the September 9 th afternoon Public4

Hearing of the Board of Zoning Adjustment of5

the District of Columbia.6

My name is Ruthanne Miller.  I'm7

the Chair of the BZA.  With me today to my8

right is Mr. Marc Loud.  He is our Vice Chair.9

Next to him is Mr. Greg Jeffries from the10

Zoning Commission.  To my left is Mary Oates11

Walker, Board Member, Shane Dettman, Board12

Member, Cliff Moy from the Office of Zoning,13

Mary Nagelhout from the Office of Attorney14

General and Ms. Beverley Bailey from the15

Office of Zoning.16

Copies of today's hearing agenda17

are available to you and are located to my18

left in the wall bin near the door.  Please,19

be aware that this proceeding is being20

recorded by a Court Reporter and is also21

webcast live.  Accordingly, we must ask you to22
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refrain from any disruptive noises or actions1

in the hearing room.2

When presenting information to the3

Board, please, turn on and speak into the4

microphone, first, stating your name and home5

address.  When you are finished speaking,6

please, turn your microphone off, so that your7

microphone is no longer picking up sound or8

background noise.9

All persons planning to testify10

either in favor or in opposition are to fill11

out two witness cards.  These cards are12

located to my left on the table near the door13

and on the witness tables.  Upon coming14

forward to speak to the Board, please, give15

both cards to the reporter sitting to my16

right.17

The order of procedure for special18

exceptions and variances is as follows:  One,19

statement and witnesses of the applicant.20

Two, Government reports, including Office of21

Planning, Department of Public Works, DDOT,22
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etcetera.  Three, report of the Advisory1

Neighborhood Commission.  Four, parties or2

persons in support.  Five, parties or persons3

in opposition.  Six, closing remarks by the4

applicant.5

Pursuant to Section 3117.4 and6

3117.5, the following time constraints will be7

maintained:  The applicant, persons and8

parties, except an ANC, in support, including9

witnesses, 60 minutes collectively.  Persons10

and parties, except an ANC, in opposition,11

including witnesses, 60 minutes collectively.12

Individuals 3 minutes.13

These time restraints do not14

include cross examination and/or questions15

from the Board.  Cross examination of16

witnesses is permitted by the applicant or17

parties.  The ANC within which the property is18

located is automatically a party in a special19

exception or variance case.20

Nothing prohibits the Board from21

placing reasonable restrictions on cross22
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examination, including time limits and1

limitations on the scope of cross examination.2

The record will be closed at the3

conclusion of each case, except for any4

material specifically requested by the Board.5

The Board and the staff will specify at the6

end of the hearing exactly what is expected7

and the date when the persons must submit the8

evidence to the Office of Zoning.  After the9

record is closed, no other information will be10

accepted by the Board.11

The Sunshine Act requires that the12

Public Hearing on each case be held in the13

open before the public.  The Board may,14

consistent with it's Rules of Procedure and15

the Sunshine Act, enter Executive Session16

during or after the Public Hearing on a case17

for purposes of reviewing the record or18

deliberating on the case.19

The decision of the Board in these20

contested cases must be based exclusively on21

the public record.  To avoid any appearance to22
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the contrary, the Board requests that persons1

present not engage the Members of the Board in2

conversation.3

Please, turn off all beepers and4

cell phones, at this time, so as not to5

disrupt these proceedings.6

The Board will make every effort7

to conclude the Public Hearing as near as8

possible to 6:00 p.m.  If the afternoon cases9

are not completed at 6:00, the Board will10

asses whether it can complete the pending case11

or cases remaining on the agenda.12

At this time, the Board will13

consider any preliminary matters.  Preliminary14

matters are those that relate to whether a15

case will or should be heard today, such as16

requests for postponement, continuance or17

withdrawal or whether proper and adequate18

notice of the hearing has been given.  If you19

are not prepared to go forward with a case20

today or if you believe that the Board should21

not proceed, now is the time to raise such a22
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matter.1

Does the staff have any2

preliminary matters?3

MS. BAILEY:  Madam Chair, the4

staff does have preliminary matters.  And one5

case has been withdrawn and there are two6

requests for postponement.  We will begin with7

the case that has been withdrawn and that is8

Application No. 17735 of Walnut Street9

Development.  That application was withdrawn10

on June 27th, Madam Chair.11

CHAIRPERSON MILLER:  Okay.  And12

there is no action that is required from the13

Board.  Is that correct?14

MS. BAILEY:  None is required.15

CHAIRPERSON MILLER:  Okay.  16

MS. BAILEY:  One of the two cases17

that will be postponed, the first of which is18

Application No. 17761 of Harry L. Bielen on19

behalf of the Evermay Society.20

CHAIRPERSON MILLER:  Ms. Bailey,21

can I -- before we take that, why don't we22
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just swear in the witnesses and then call that1

case first, if that would be appropriate?2

MS. BAILEY:  Sure, sure.3

CHAIRPERSON MILLER:  Okay.  Would4

all individuals who wish to testify today in5

any of the cases on the agenda, please, rise6

to take the oath and Ms. Bailey will7

administer it.  Anybody going to testify8

today?  Okay.  We will see what happens.9

That's the first I think.  Wait, no, I see10

some people standing.  Okay.11

MS. BAILEY:  I can't see the12

person.  I'm assuming they are behind the13

pole.  Okay.  Would you raise your right hand,14

first of all?15

(Whereupon, the witnesses were16

sworn.)17

MS. BAILEY:  Thank you.  And18

again, Mr., I'm sorry, excuse me, Collins will19

represent the Evermay Society.20

CHAIRPERSON MILLER:  Okay.  And we21

have someone else at the table also.  Do you22
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want to introduce yourself?  You are on this1

case.2

MS. STEURY:  Yes, I'm Ellen Steury3

and I'm a party opponent.4

CHAIRPERSON MILLER:  Okay.  Is5

anybody here from the ANC?6

MS. STEURY:  The ANC didn't7

receive notice until this morning and Charlie8

Easton has called me and told me that he was9

unable to rearrange his schedule.  He has a10

dependent to pick up this afternoon.  And11

given the lateness of the hour, he couldn't12

make it.13

CHAIRPERSON MILLER:  Okay.  Mr.14

Collins?15

MR. COLLINS:  Thank you, Madam16

Chair and Members of the Board.  I'm Chris17

Collins with the Law Firm of Holland and18

Knight representing the applicant in this19

case, Harry L. Bielen on behalf of the Evermay20

Society.  And we have filed on September 4th a21

letter requesting a postponement of this22
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continuation of the hearing on the basis that1

the applicants are currently reviewing and2

considering a number of important matters3

which may or may not have a bearing on some of4

the issues in this case.  And they need5

additional time to consider and evaluate those6

matters.7

So accordingly, they request a8

postponement of the continuation until the9

next available hearing date in January.10

CHAIRPERSON MILLER:  Okay.  Ms.11

Steury, do you have an objection or what's12

your position on the request?13

MS. STEURY:  The neighbors don't14

object to the postponement.15

CHAIRPERSON MILLER:  Okay.  Board16

Members, any questions?  Okay.  If there's no17

objection, why don't we look at our calendar18

and get you on the calendar in January.  We19

can offer either January 27th or February 10th.20

Do you have a preference?21

MR. COLLINS:  At this point,22
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January 27th or February 10th?  Would it be the1

last case of the day again?2

CHAIRPERSON MILLER:  I think we3

want to try to save a big chunk of time for4

this case and that's part of the reason we are5

picking those dates.  We might devote the6

whole afternoon to the case, given its7

history.  I don't know where it is going, but,8

at this point, we wanted to find a date that9

wasn't too crowded, so that you would have10

that chunk of time.11

MR. COLLINS:  We would like the12

27th.13

CHAIRPERSON MILLER:  Okay.  Okay.14

No problem.  So it's January 27 th in the15

afternoon.  Any questions?16

MS. STEURY:  Yes.17

CHAIRPERSON MILLER:  Okay.  18

MS. STEURY:  I have a request to19

make.  There are still some very important20

outstanding information here.  And the21

regulations, as I read them, require 14 days22
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notice from the applicant to the Board and the1

other parties about information they will be2

relying on in any hearing.3

And we have been in this position4

already where we don't even know how an event5

is defined.  And I would like that 14 day rule6

enforced.  I would like to ask for that.7

CHAIRPERSON MILLER:  Mr. Collins,8

do you have a response to that?9

MR. COLLINS:  No.  The Board asked10

that by September 4th, last Thursday, that we11

submit the more detailed definitions of the12

terms event and meeting for today.  And that13

was five days, so I have no position on14

whether you want five days or 14 days.15

CHAIRPERSON MILLER:  Right.16

MR. COLLINS:  You can let us17

know --18

CHAIRPERSON MILLER:  Well --19

MR. COLLINS:  -- what you want.20

CHAIRPERSON MILLER:  -- I think21

that the 14 days pretty much goes to the22
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prehearing statement, which has already been1

filed, so it's not this.2

MS. STEURY:  But with an3

inaccurate statement of what an event --4

CHAIRPERSON MILLER:  I'm just5

saying --6

MS. STEURY:  -- so we can't react7

to it.8

CHAIRPERSON MILLER:  I understand.9

I hear what you are saying.  I'm just saying10

as far as our imperfect regulations are, I11

think that they are not required under the12

regulations.  However, that the question about13

what is an event and what is a meeting in14

order to assess impacts related to different15

types of events, this is very basic and I16

would agree that something like that should be17

done 14 days in advance.18

I don't see any problem with that,19

given that this is months away and this was a20

request that was made last month.  I'm just21

saying, I don't think it applies to every22



187

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

single thing that they may wish to put in1

their case.  But the applicant has pretty much2

presented its case already, if I recall.  We3

are at the stage where we are going to move to4

other parties and that's a supplement that we5

asked for.6

So yeah, I don't see any problem7

getting that 14 days in advance.  That would8

help the Board as well, actually, you know, in9

the hearing process.10

MR. COLLINS:  Sure.11

CHAIRPERSON MILLER:  To have that12

understanding.13

MR. COLLINS:  As I'm sure that14

anything that the opposition wants to submit15

prior to that January 27th date would be also16

submitted 14 days in advance.17

CHAIRPERSON MILLER:  Again, let's18

discuss it.  I don't think that there is a19

rule to that effect, but --20

MS. STEURY:  I have an objection21

to that, because the -- I do think the rule22
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applies to everything.  I disagree with you on1

that and I would ask you to review it.  It is2

3113.8 and it doesn't limit it to prehearing.3

It says "No later than 14 days before the date4

of the hearing for the application."5

And in order for the opposition to6

have a chance to respond to the applicant's7

position, there needs to be a sequencing of8

events, so that we can respond.  And if, you9

know, there is simultaneous filing, it's not10

a response.  So I do think that the burden is11

on the applicant for 14 days.12

CHAIRPERSON MILLER:  Okay.  I13

think that --14

MS. STEURY:  And not on the15

opponent.16

CHAIRPERSON MILLER:  But you are17

talking about a sequencing, so you are18

suggesting that the applicant file their19

points with respect to meeting and events20

further out and that you file yours a couple21

weeks later?22
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MS. STEURY:  Yes.1

CHAIRPERSON MILLER:  Okay.  I2

mean, that can -- I don't think that is3

required under the regulations, but that can4

actually help focus the hearing if we, you5

know, have the main points addressed by each6

of the parties.  Then do you have a problem7

with that, Mr. Collins?8

MR. COLLINS:  Well, I guess that's9

what the purpose of the hearing is.  We would10

submit something 14 days in advance of the11

hearing and then at the hearing, if there is12

issues or concerns about it, they can be13

raised at the hearing.  If we are going to do14

it all in the briefs before the hearing, then15

maybe we don't need a hearing.16

But I don't -- I'm just saying17

that kind of factitiously.  I think that if18

you want us to submit the definition of event19

versus meeting and our comments on the20

conditions proposed by OP, we could submit21

those 14 days in advance.  All I'm asking is22
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now that it is time for the opposition to put1

their case on, their case does not totally2

revolve around event versus meeting and3

comments on the OP conditions.4

They will have other things that5

they will raise, I assume, in their6

presentation and I would like to see those 147

days in advance, which is consistent with the8

requirement that to be a party in opposition,9

you have to submit your case, you know, your10

request for party status 14 days in advance11

and anything you intend to raise prior to the12

hearing 14 days in advance.13

It's just -- I'm just asking for,14

you know, equality and fairness.15

MS. STEURY:  Excuse me, may I16

respond?  I think he misreads the rules.  I17

think the party status application is due a18

certain number of days in advance, but there19

is -- 3113.8 is completely one-sided.  It20

imposes a burden of advance notice on the21

applicant and not on the opponents.22
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CHAIRPERSON MILLER:  Okay.  But if1

you are looking at that regulation literally,2

it applied to the beginning of the hearing.3

They complied with that.  They filed the4

prehearing statement prior to the hearing.5

I'm not sure that that -- you know, I'll hear6

from others.  I'm not sure that this7

regulation requires that every time we have a8

continuance that 14 days before that next9

hearing the applicant has to file.10

MS. STEURY:  Well, let me ask you.11

Let me ask you how you would understand this12

then.  It talks about the expert statements13

and reports and things like that, so if you14

have a continuance, then they can just, you15

know, not schedule their expert for the first16

date and then not be under any requirement, if17

it comes up later?18

I think this is designed so that19

the opposing parties know what is on the table20

and can adequately respond to it.  I don't21

mind giving Mr. Collins some advance notice of22
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what our position will be, as long as there is1

a period of time that we know what his2

position is and we can respond to it.3

If all of that gets done in4

advance of the hearing, I don't have any5

problem with that.  But to have simultaneous6

filings, I think, makes no sense.7

CHAIRPERSON MILLER:  Okay.  Okay.8

And basically, what I see here is not a9

requirement under the regulation, but an10

option to consider.  And I don't personally11

have a problem with the applicant filing all12

that seems to be left in their case.  There13

may be more stuff.  I don't know what you are14

going to be -- what is going to be happening15

in the interim.16

But what is left is, you know, the17

comment on the conditions and the explanation18

of event and meeting.  And I don't see any19

problem with that being filed in advance of20

what the party in opposition might file.  They21

know your position.  They want to be able to22
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respond to it.  Do you have a concern with1

that?2

MR. COLLINS:  Well, if this was a3

normal case, and it was a one day case, one4

afternoon case, the applicant would file their5

information 14 days in advance of the hearing.6

The opposition would file their party status7

and the points they intend to rely upon for8

opposition 14 days in advance.  Everyone would9

have things at the same time.10

I think what you are asking us to11

do is file on this further hearing that if12

nothing changes, if based on all that the13

applicants are considering, if nothing14

changes, we put on our case.  There is only15

two things for us to submit.16

CHAIRPERSON MILLER:  I don't know17

that there is such a normal case, but, I mean,18

a lot of cases get continued, like we want19

more information.20

MR. COLLINS:  Right, right.21

CHAIRPERSON MILLER:  And then we22
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ask the applicant to file that information and1

then we give the opposing party an opportunity2

to respond often.  You know, and she is3

talking about, you know, it's not always4

simultaneously.  It is often in response.5

MR. COLLINS:  But isn't that what6

the hearing is for, for them to respond at the7

hearing?  If they respond in writing, then8

what?9

CHAIRPERSON MILLER:  Oh, they10

don't have -- I don't think they are required11

to respond.12

MS. STEURY:  You had asked us to13

respond in writing.14

CHAIRPERSON MILLER:  Okay.  See15

what I'm saying, it's not like it's required.16

It's kind of like we figured it out then17

before what would be a good way to proceed.18

So why are we revisiting this then if we19

already said you would respond to their20

filing?  So what's the issue here?21

MS. STEURY:  The issue is that, in22
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fact, I have responded to something that was1

never defined.  It is on the record.  They2

have decided -- they did not file what an3

event was on their -- when it was due.  I'm4

still without information about how they are5

going to define event, which is sort of the6

big deal here.7

You asked us to talk about8

restrictions and we were forced into a9

position about talking about restrictions on10

an event, when event hasn't been defined.  And11

I just want to make sure that event gets12

defined in enough time that I, too, can13

respond to that if -- because it's a pig in14

the poke situation.15

CHAIRPERSON MILLER:  Well, I hear16

you.  I think that makes sense.17

MS. STEURY:  Okay.  18

CHAIRPERSON MILLER:  I think if19

you are going to respond to whether or not20

these events are reasonable or what --21

MS. STEURY:  Right.22
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CHAIRPERSON MILLER:  --1

conditions, you know, should be imposed, that2

you need to understand that as well.  I don't3

think that -- do other Board Members have a4

problem with that?5

So I don't understand.  I don't6

think this should be a big issue, Mr. Collins.7

I think, you know, we asked you to file it,8

you know, this month and now, we have got9

several months until January.  So I guess what10

we would be saying is then four weeks prior to11

the hearing or something, you could answer12

those questions and two weeks later, they13

would file their filing.14

MR. COLLINS:  And their filing15

then -- it sounds like we are perpetuating the16

paper exchange.17

CHAIRPERSON MILLER:  Well, you18

know, I probably need to get it in front of me19

and I didn't -- I don't have it right this20

second, but, you know, what did we say before21

what was supposed to happen today if you22
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didn't get the continuance?  You were going to1

respond to the question and you were supposed2

to respond to the response to the --3

MR. COLLINS:  We would have4

submitted on the 4th and they would have come5

here prepared in their presentation to respond6

to the issues that we raised.  The issues7

about event versus meeting.  So similarly, if8

we submit something two weeks before the 27th,9

they will be able to come prepared on the10

27th.11

CHAIRPERSON MILLER:  I see what12

you are saying.13

MR. COLLINS:  In their case in14

chief and respond.  Why do they have to15

respond in writing --16

CHAIRPERSON MILLER:  In writing.17

MR. COLLINS:  -- two weeks before18

the hearing?19

CHAIRPERSON MILLER:  I understand20

what you are saying.  You would be put on21

notice as to what their position is two weeks22
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before the hearing, which is actually what the1

rules require the prehearing statement to come2

in two weeks earlier.  Why isn't that3

sufficient?4

MS. STEURY:  Well, it could be,5

but that wasn't what was set up.  So if -- I'm6

quite willing to agree that if on January 14th7

they put on the record what an event is and8

the other things that are outstanding in their9

case, I can deal with that.10

MS. BAILEY:  January 13th.11

MS. STEURY:  Okay.  12

CHAIRPERSON MILLER:  Okay.  I was13

just reviewing the record that the staff made14

with respect to, you know, what was requested15

by the Board.  And it looks like we requested16

documents from the applicant, but we didn't17

request responses from you.  I don't see that18

in our notes.19

MS. STEURY:  You told me that if20

we wanted our restrictions considered, we21

needed to get them in on September 4th, which22
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was simultaneous with their definition of1

event.2

CHAIRPERSON MILLER:  Okay.  I have3

a time line here that called for the applicant4

to file their comments on the conditions and5

their explanation of meeting and events now on6

September 4 th.  And we were going to have a7

hearing today.  And then on October 9th, which8

is a month later, proposed findings of fact9

and conclusions of law and the parties can10

also file conditions and respond to conditions11

that were recommended by the Office of12

Planning.13

So I don't have it in here.  So14

okay.  Today is the day anyway.  Let's just15

decide how we are going to proceed.  The rules16

don't require your responses in writing.  Mr.17

Collins is suggesting that -- and I think the18

Board should consider this carefully, too,19

what do we want, you know?20

Do we want to have responses ahead21

of time to the applicant?  Would that be22
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useful to us or should we just wait?  We1

haven't heard the party in opposition's case2

yet.  So I think we can wait personally until3

after you present your case.  So I wouldn't4

require that of you.5

Mr. Collins doesn't seem anxious6

to request that of you either.  So I think it7

makes sense and I think it's in the spirit of8

the regulations that the applicant file the9

answers to these questions prior to the10

hearing 14 days.  And then the party in11

opposition, we would be picking up that day12

with your case anyway and you present your13

case and afterwards you can -- we may discuss14

conditions, so I think you should be prepared15

to comment on the conditions.16

Actually, that's key.  So what I'm17

saying is if you don't want to put it in18

writing, we're not necessarily going to19

require it.  But you should be prepared to20

address it, because that's going to be the --21

we're going to finish that day and so that's22



201

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

a big topic, conditions.1

Okay.  Does that settle it?  Are2

we -- okay.  I think when we get to that, oh,3

I was going to say, I think when we get to4

that day, we can adjust the schedule for5

filing of those findings and conclusions of6

law, but most likely it would be a similar7

time table.  Yes?8

MR. MOY:  Madam Chair, I just9

wanted to note for the Board that we're going10

to devote that afternoon for this one case on11

that day.12

CHAIRPERSON MILLER:  Yes.13

MR. MOY:  The 27th.14

CHAIRPERSON MILLER:  Okay.  Right,15

that's why we're picking the date like that.16

All right.  So, Ms. Bailey, what is the date17

that the applicant will file?18

MS. BAILEY:  The applicant will19

file on January 13, 2009.  The hearing is20

continued to January 27, 2009.  And, Madam21

Chair, if I'm not mistaken, the record is22
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still open and we have not heard -- we have1

the ANC report, but the record is still open2

for additional information from the ANC and3

others who may want to file additional letters4

or so forth, if I'm not mistaken about that,5

or is the Board closing the record?6

CHAIRPERSON MILLER:  The record is7

open.  We are --8

MS. BAILEY:  The record is still9

open, yes.  Thank you.10

CHAIRPERSON MILLER:  I also want11

to suggest to the applicant that, you know, I12

don't know what is going to be going on in the13

next few months, but if something happens that14

changes your application in some manner, that15

that also be in the submission, so that we16

know what we are dealing with.  Okay.17

Anything else?  Okay.  Then we18

will see you on January 27 th. Okay.  Thank19

you.  All right.  20

MS. BAILEY:  Madam Chair, the21

third preliminary matter, if I'm not mistaken,22
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has to do with Jobs Partnership of Greater1

Washington, Application No. 17827, and that is2

Mr. Epting's case.3

CHAIRPERSON MILLER:  Okay.  Why4

don't we start with introductions?5

MR. KADLECEK:  Good afternoon.  My6

name is Cary Kadlecek from the Law Firm of7

Pillsbury Winthrop Shaw Pittman.  I represent8

the applicant and with me is John Epting, also9

of Pillsbury.  We are here seeking a10

continuance and postponement of the hearing.11

Basically, just to give you a12

little bit of history of what happened, and13

you have the letter from Mr. Grey in your14

file, you should at least.  The church, New15

Commandment Baptist Church, administers Job16

Partnership of Greater Washington and they17

have been negotiating with Mr. Grey, who is18

also a party to the original application.19

They have been negotiating to20

purchase his house, which is located at 63521

Park Road.  They have been unable to reach a22
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deal on the purchase of his property thus far.1

We and the church became aware of Mr. Grey's2

opposition to be included in the application3

just two weeks ago, when he filed the letter.4

And in that time, we have been unable to come5

to any sort of resolution with respect to the6

purchasing of this property.7

So at this point, we are seeking a8

postponement.  The caveat to that9

postponement, of course, is that we would like10

to have a rescheduled hearing as soon as11

possible.  And the reason we request this is12

because the funding for this project is being13

entirely backed by the Government.  It is14

coming in the form of development grants,15

community development block grants.16

And the way that the Deputy17

Mayor's Office for Planning and Economic18

Development has set it up is they have tied it19

very closely to a construction schedule, which20

is slated to begin in December of this year.21

And if they don't get that funding according22
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to that schedule, it could really jeopardize1

any funding for the program.2

So in addition to that, you know,3

if we can't work out a deal with Mr. Grey, the4

project probably can't go forward anyway.  So5

we are pretty confident that we can either6

work something out within the next couple of7

weeks or the project just won't be able to go8

forward.9

CHAIRPERSON MILLER:  So it's not10

like there is a possibility that you are going11

to redraw plans not including his property?12

MR. KADLECEK:  It's too small of a13

property to do that.  And essentially the way14

that the new job center is planned, it really15

has to include that additional property.  It's16

just not a very big lot.17

COMMISSIONER JEFFRIES:  Excuse me,18

so you are dealing with DHCD in terms of the19

CDBG money?20

MR. KADLECEK:  Yes.21

COMMISSIONER JEFFRIES:  So what's22
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the -- there is a deadline on that money or I1

mean, it should already be earmarked.2

MR. KADLECEK:  Well, yeah, it is.3

The way it was explained to me is it has been4

earmarked for financial year 2009.  It is5

slated to be funded as of November 1st, which6

is closely tied to the construction schedule,7

which is supposed to begin then in December of8

this year.9

And then the project schedule goes10

through March of 2010 and they are slated to11

extend the funding into that year for the12

project as well, but because the grants can't13

be continued, my understanding is, much more14

than three months into the following fiscal15

year, if we don't stay on the construction16

schedule, then we jeopardize losing some of17

that funding.18

COMMISSIONER JEFFRIES:  You have19

that -- they told you that or you have that20

written somewhere?21

MR. KADLECEK:  They have told me22
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that.1

COMMISSIONER JEFFRIES:  Okay.  2

MR. KADLECEK:  The Deputy Mayor's3

Office told me that.  And we can submit that4

information as well.5

COMMISSIONER JEFFRIES:  Yeah,6

could you?  I would appreciate it.  That seems7

a little different than my understanding.8

Thank you.9

VICE CHAIRMAN LOUD:  Can I ask a10

really brief question?  And I'm in support of11

the continuation.  But the -- is there room in12

the grant to further negotiate for the13

acquisition?  In other words, have you offered14

and they declined and you have got room in the15

grant to counter offer or is there some other16

strategy for enabling you to get the parcel17

that is outstanding?18

MR. KADLECEK:  It has less to do19

with the grant funding and more to do with20

just the parties being able to work out the21

terms of the contract that are acceptable to22
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both.  I don't think that there was really1

much of a conflict over the price and the2

amount of funding.3

CHAIRPERSON MILLER:  Could you --4

MR. KADLECEK:  It all has to do5

with timing.6

CHAIRPERSON MILLER:  -- give me a7

window?  I mean, what are the dates, you know,8

we are looking at between October something9

and November something or I just want to know10

where to look in our schedule --11

MR. KADLECEK:  Yeah.12

CHAIRPERSON MILLER:  -- to try to13

fit you.14

MR. KADLECEK:  We are hoping15

within the next month, because the nature of16

this negotiation is if we can't work it out in17

a month, we probably can't work it out at all.18

And because we need then time to pull the19

building permits and begin construction in20

December, we're hoping, you know, within the21

next 30 days.22
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Yeah, and I also would like to1

mention that this is a fairly simple case.  We2

have support from the ANC, from the Office of3

Planning, from the community and from the4

Council Member as well.  So we don't really5

anticipate there will be any opposition.6

CHAIRPERSON MILLER:  Okay.  Yeah,7

I don't -- based on what is in the file, it8

doesn't look like a very complex case that9

would take a lot of time.  Just to try and10

figure out, you know, a month.  Do you mean11

like from October 14 th on, do you mean?  I12

mean, today is September 9th.  You're talking13

about figuring it out within a month.14

I don't want to give you too early15

a date, you know, so that, you know, you are16

pressed.  I don't want to give you too late a17

date, so you miss your deadline.18

MR. KADLECEK:  Yeah, when I was19

looking at the calendar, my thought was the,20

possibly, October 7th date.  The 14 th would21

work, too, but if you have room on the 7th, it22
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looked like there was only one case in there.1

CHAIRPERSON MILLER:  There's only2

one case in the morning, because it's a3

decision date.  And today was a decision date4

and so sometimes they are the worst days.5

MR. KADLECEK:  The 14 th is okay,6

too.7

MR. MOY:  Anything is possible,8

but I just want to note for the Board, we have9

an appeal that afternoon and two other cases,10

so we just might want to be mindful of that.11

CHAIRPERSON MILLER:  It looks like12

one case was withdrawn, that's why --13

COMMISSIONER JEFFRIES:  That's not14

the Stephanie Wallace, is it?15

MR. MOY:  No, no.16

COMMISSIONER JEFFRIES:  Oh, good.17

MR. MOY:  This is a new case.18

CHAIRPERSON MILLER:  Mr. Moy?19

MR. MOY:  I'm looking at October20

14th.  Right, that's what we're looking at?21

CHAIRPERSON MILLER:  Yes.  It22
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looks like, on my calendar, though they're not1

always the same, one case has been withdrawn.2

So I thought maybe we could slip it in there.3

MR. MOY:  Sure.4

CHAIRPERSON MILLER:  Yes?  Okay.5

All right.  Are you sure?6

MR. MOY:  Okay.  That's fine.7

Let's do it.  Let's do it.8

CHAIRPERSON MILLER:  We'll put you9

in the afternoon on October 14th.10

MR. KADLECEK:  That's great.11

Thank you.12

CHAIRPERSON MILLER:  I have a13

question for you just to consider in the14

meantime.  If I'm not correct, if I'm not15

mistaken, the parking, there is an issue of16

parking here.17

MR. KADLECEK:  Yes.18

CHAIRPERSON MILLER:  A variance19

from the parking requirements.20

MR. KADLECEK:  Yes.21

CHAIRPERSON MILLER:  And I'm just22
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wondering if there is an issue with respect to1

grandfathering that might affect your number?2

MR. KADLECEK:  Yeah.  I spoke with3

Maxine Brown-Roberts yesterday, as a matter of4

fact, about this issue.  And that OAG had5

weighed in on it.  I guess this is a6

discussion more for the hearing, but our7

understanding of the issue is because we are8

making an addition to the building, that the9

grandfathering, the way the regulation is10

written in the grandfathering, doesn't really11

apply.  And then we are therefore required to12

provide parking for the entire structure of13

the church and the new addition that we are14

making to the church.15

CHAIRPERSON MILLER:  Okay.  And16

it's all right if you don't address it right17

now.  I just wanted to flag it as well whether18

or not that was something that you looked at.19

MR. KADLECEK:  And we'll look at20

it further --21

CHAIRPERSON MILLER:  And then22
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we'll look at it.1

MR. KADLECEK:  -- before the2

hearing.3

CHAIRPERSON MILLER:  Okay.  I4

guess I have one other question just for the5

history of this.  Mr. Grey didn't authorize in6

this application the application, right?  You7

were intended, the applicant was intending to8

purchase the property from him?9

MR. KADLECEK:  Yes, he --10

CHAIRPERSON MILLER:  But --11

MR. KADLECEK:  -- did authorize12

it.13

CHAIRPERSON MILLER:  It is14

authorized --15

MR. KADLECEK:  Yes.16

CHAIRPERSON MILLER:  -- in the17

application?  So we will see that there is an18

authorized --19

MR. KADLECEK:  Yes.  He signed the20

application.21

CHAIRPERSON MILLER:  He did.22
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MR. KADLECEK:  He also authorized1

us to represent him in the hearing before the2

Board.3

CHAIRPERSON MILLER:  Okay.  Okay.4

So that the letter is somewhat of a revocation5

then.6

MR. KADLECEK:  Yeah.7

CHAIRPERSON MILLER:  Okay.  8

MR. KADLECEK:  The letter, my9

understanding of the reading of the letter, is10

that it is revoking his property from the11

application.12

CHAIRPERSON MILLER:  Okay, okay.13

Understood.  Any other questions?  All right.14

Then we will see you on the 14th of October.15

MR. KADLECEK:  Thank you.16

CHAIRPERSON MILLER:  Okay.17

Thanks.  Okay.  We are ready for, I believe,18

the last case of the afternoon.  Is that19

correct?20

MS. BAILEY:  The only case of the21

afternoon.22
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CHAIRPERSON MILLER:  The only1

case.2

MS. BAILEY:  Application No. 178003

of D.C. Carry-Out, pursuant to 11 DCMR 3104.1,4

for a special exception to allow a fast food5

restaurant under section 733 at premises 24276

Minnesota Avenue, S.E.  The property is Zoned7

C-2-A.  It is located in Square 5578 on Lot8

74.9

Member of the Board, this is a10

continuation from the July 22, 2008 Public11

Hearing.  At that point, at that time, rather,12

the Board asked the lessee to file a letter of13

authorization from the property owner.  We did14

receive that document and so the case is ready15

to go forward, at this time.16

CHAIRPERSON MILLER:  Good17

afternoon.  Hi, could you start with18

identifying yourselves for the record, please?19

MR. SCARBOROUGH:  Is that better?20

Glenn Scarborough and I'm here helping my21

friend, Nessar Ahmadi.  He is the owner of22
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D.C. Carry-Out.1

CHAIRPERSON MILLER:  Our2

procedures ask, if you don't mind, giving your3

addresses.4

MR. SCARBOROUGH:  Sure.5

CHAIRPERSON MILLER:  Okay.  6

MR. SCARBOROUGH:  82 Webster7

Street, N.E., that's my address.8

MR. AHMADI:  2427 Minnesota9

Avenue.  That's the business address.  And 25610

Miranda Court, Woodbridge, Virginia is my home11

address.12

CHAIRPERSON MILLER:  Okay.  Okay.13

As I recall, the last time you were here, we14

didn't go too far, because we're not allowed15

to.  Well, all applications have to be16

authorized by the owners.  Okay.  And so that17

has happened.18

So I understand you are seeking a19

special exception under 733 of our regulations20

for fast food.21

MR. SCARBOROUGH:  That's correct.22
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CHAIRPERSON MILLER:  Okay.  Do you1

want to -- I'm not sure how you wanted to2

proceed.3

MR. SCARBOROUGH:  Well, let me4

just briefly tell you where we are.5

CHAIRPERSON MILLER:  Good.  Okay,6

yeah.7

MR. SCARBOROUGH:  So Mr. Ahmadi at8

D.C. Carry-Out -- now, D.C. Carry-Out has been9

at that location for the past 10 years.  And10

Mr. Ahmadi just purchased the business from11

the previous owner, who worked there for eight12

years and purchased the business.  This is a13

real American success story.14

And since the advent of the C-2-A15

no carry-out, I don't know when Bill Crews or16

whatever -- that's a -- now, he feels in17

jeopardy for his livelihood.  So we are here18

requesting a special exception.  He has had no19

violations.  He is a model citizen.  There has20

never been a police incident in his -- at his21

location.22
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Mr. Ahmadi helps the community and1

the food is good.  And we just would like to2

have that special exception.3

CHAIRPERSON MILLER:  Okay.  I4

think I'm under the impression though that the5

outward appearance is not so great.6

MR. SCARBOROUGH:  Well, now, says7

who?  We have pictures.  Take a look.8

CHAIRPERSON MILLER:  Pictures,9

yeah.10

MR. SCARBOROUGH:  The picture, if11

you're not comfortable with the outside12

appearance --13

CHAIRPERSON MILLER:  There's a lot14

of graffiti.  There are concerns about -- I15

mean, these are not things that can't be16

fixed.17

MR. SCARBOROUGH:  Right.18

CHAIRPERSON MILLER:  Right.  So --19

MR. SCARBOROUGH:  There is a lot20

of graffiti?  Well, there's some.21

CHAIRPERSON MILLER:  Some, yeah.22
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COMMISSIONER JEFFRIES:  I mean,1

it's rather large.  Unless maybe it's not2

graffiti.  Maybe that's part of the --3

CHAIRPERSON MILLER:  Design?4

COMMISSIONER JEFFRIES:  Yeah.  I5

don't know.6

MR. SCARBOROUGH:  Take a look7

again, guys.  Do you see graffiti on the wall?8

Well, the Office of Planning, he has been9

there.10

CHAIRPERSON MILLER:  Well, okay.11

We're going to go in order.  Okay.  Because12

the Office of Planning is going to get their13

own time.14

MR. SCARBOROUGH:  I'm just saying.15

CHAIRPERSON MILLER:  Well, I don't16

know.  I mean, I see a picture here.  What's17

all this white stuff on this wall, for18

instance?  Do you recognize these pictures?19

Well, you can take it back to your table if20

you want for a minute.21

MR. SCARBOROUGH:  I think she is22
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referring to this.  That's the only -- I think1

that's whiteout on that picture.2

CHAIRPERSON MILLER:  Okay.  So3

that's not indicative of the wall?4

MR. SCARBOROUGH:  No.5

CHAIRPERSON MILLER:  That's6

something on the copy of the picture.  Is that7

correct?  Okay.  8

COMMISSIONER JEFFRIES:  Well, but,9

Madam Chair, I mean, clearly what do you -- I10

mean, the applicant asked in whose opinion.11

I think we are probably saying our opinion,12

that's why we're here.  So I just --13

CHAIRPERSON MILLER:  You know --14

COMMISSIONER JEFFRIES:  Are you15

commenting on the appearance of this?16

CHAIRPERSON MILLER:  Okay.  17

COMMISSIONER JEFFRIES:  I mean,18

what is really --19

CHAIRPERSON MILLER:  You know, I20

was trying to pick up where we left off, you21

know, and so --22
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MR. SCARBOROUGH:  Well, no, I1

think --2

COMMISSIONER JEFFRIES:  Just a3

minute.4

CHAIRPERSON MILLER:  I had a5

visual memory and I guess I can look at the6

Office of Planning's report at page 6, where7

they have a picture as well.  And it looks8

very uninviting to me.  Now, I mean, I have to9

look at the standards.  Again, I am commenting10

on something that I think can be improved.11

You know, some of what we are talking about,12

the parking lot this morning where it could be13

landscaped and --14

MR. SCARBOROUGH:  Right.15

CHAIRPERSON MILLER:  -- I think16

that we -- you know, and I think I'm jumping17

ahead.  But we have looked at eating18

establishments.  I recall we had a bakery that19

we looked at and they made it very attractive20

for the community.21

And this, you know, perhaps22
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graffiti is the wrong word, perhaps if I look1

at this picture, it looks like dirty and there2

is no landscaping, not that landscaping is per3

se required.  So I thought that that was one4

of the aspects of concern in this case, the5

exterior appearance.6

And the applicant should7

definitely, you know, address that.  You know,8

your point might be oh, no, I'm looking at it9

out of context or, you know, it's really --10

MR. SCARBOROUGH:  Well, it's an11

old building.12

CHAIRPERSON MILLER:  It's an old13

building.14

MR. SCARBOROUGH:  That's for sure.15

CHAIRPERSON MILLER:  Okay.  16

MR. SCARBOROUGH:  And we would17

love to do anything that we can to make it18

look better to please the Board or the19

community, but it has been there a while.  And20

of course, we don't own the building, but we21

would be more than happy to do what is22
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necessary, what you feel is necessary.1

MR. AHMADI:  Paint.  Oh, boy.2

COMMISSIONER JEFFRIES:  It looks3

like they could -- I will take a stab at this.4

Well, I think the first thing you could5

possibly do is paint.  I mean, because, I6

mean, the brick looks, you know, fairly tired7

and you've got different color brick.8

MR. SCARBOROUGH:  Well, yeah.9

COMMISSIONER JEFFRIES:  Let me10

finish.  You asked.11

MR. SCARBOROUGH:  Okay.  12

COMMISSIONER JEFFRIES:  You let13

me --14

MR. SCARBOROUGH:  It's its own15

style.16

COMMISSIONER JEFFRIES:  Now, I'm17

going to talk and you listen and then I'll18

listen to you, but you've got to let me19

finish.  Okay.  Let me do it.20

MR. SCARBOROUGH:  Go ahead.21

COMMISSIONER JEFFRIES:  So I would22
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-- my suggestion is that, you know, you just1

paint a little bit.  I think this SR if it's2

not graffiti, if it's part of the design, I3

mean, I just think you might want to paint.4

I mean, that's the first thing.5

And then the dumpster that is6

here, this dumpster, is that in the alley?  I7

have a question.  Where is that dumpster8

located exactly?  The green.9

MR. SCARBOROUGH:  Yeah, well --10

CHAIRPERSON MILLER:  I think it's11

on the sidewalk according to the Office of12

Planning.13

COMMISSIONER JEFFRIES:  Yeah,14

yeah, yeah, right here.15

MR. SCARBOROUGH:  Okay.  This is16

the front door.17

COMMISSIONER JEFFRIES:  That's the18

front door.19

MR. SCARBOROUGH:  Yeah.  The20

dumpster is here on the side of the building.21

COMMISSIONER JEFFRIES:  Are we --22
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MR. SCARBOROUGH:  Now, we are1

willing to close that up, put a CMU wall all2

around it.3

COMMISSIONER JEFFRIES:  Uh-huh.4

MR. SCARBOROUGH:  Whatever is5

necessary.  The issue is that there is a space6

further down that -- for a dumpster.7

COMMISSIONER JEFFRIES:  Oh, good,8

good, good.9

MR. SCARBOROUGH:  But our neighbor10

already is using that spot, so we're talking11

to the owner about it now.12

COMMISSIONER JEFFRIES:  Oh, so I13

see here OP's report says, OP recommends14

removal on page 5 of their report.15

MR. SCARBOROUGH:  Right.16

COMMISSIONER JEFFRIES:  Of the17

dumpster to a location about 50 feet further.18

Okay.  Yeah, I didn't -- I just got on the19

case, but that's definitely something that20

should occur.  And I'm seeing on the windows21

here, are these like paper, merchandising?  Is22
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that like pictures of the food that is being--1

MR. SCARBOROUGH:  Yes, sir.  Yes,2

sir, that's advertising and market.3

COMMISSIONER JEFFRIES:  Is there4

some other way we can handle that?5

MR. SCARBOROUGH:  Well, I'm sure6

there is.7

COMMISSIONER JEFFRIES:  I was just8

asking the question.9

MR. SCARBOROUGH:  And we will be10

more than happy to change it.11

COMMISSIONER JEFFRIES:  And oh,12

boy, I guess there is nothing you can do at13

the door, because I know it's not your14

property.15

MR. SCARBOROUGH:  Right.16

CHAIRPERSON MILLER:  Maybe we17

ought to -- why don't we look at the18

regulation they are coming in under and then19

we can be focused.  I'm suggesting that we20

look at the regulation that you are coming in21

under, 733, instead of like just kind of like22
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commenting, and see where there are problems.1

And the Office of Planning did an2

extensive report.  Then they go right through3

each element of 733.  Do you have a copy of4

the Office of Planning report?5

MR. SCARBOROUGH:  No, I don't6

believe so.7

CHAIRPERSON MILLER:  You don't8

believe so?9

MR. SCARBOROUGH:  No.10

CHAIRPERSON MILLER:  Oh, boy.11

Okay.  What?  Why don't we get you a copy,12

because I think that's going to be our roadmap13

for the most part.  I mean, the regulations14

are a roadmap and Office of Planning has15

analyzed it by regulation.16

Ms. Bailey, can we get another17

copy for the applicant?18

MR. SCARBOROUGH:  Madam Chair,19

just in paraphrasing, was it several detailed20

issue items from the Office of Planning?21

CHAIRPERSON MILLER:  You are here22
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on 733.  733 has 11 items under it.  Some of1

them are pretty straightforward.  For2

instance, the first one says that "No part of3

the lot in which the use is located shall be4

within 25 feet of a Residence District, unless5

separated therefrom by a street or alley."6

Now, Office of Planning says all7

parts of the lot are more than 25 feet from8

the nearest Residence District lines.  Okay.9

So that's one.  It's not an issue though for10

you.  You are more than 25 feet.  So that's11

fine.  I'm just surprised you don't have a12

copy of the report, because this case was13

continued.14

MR. SCARBOROUGH:  Well, we filed15

answers to all of those issues.  I'm sure we16

did.17

CHAIRPERSON MILLER:  Okay.  18

COMMISSIONER JEFFRIES:  Did you19

file a response to 733.11?20

MR. SCARBOROUGH:  Yes, we did.21

COMMISSIONER JEFFRIES:  Do we have22



229

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

the exhibit?  Do we know?1

CHAIRPERSON MILLER:  Let me just2

ask there.  There aren't many people here, but3

is anybody here from the ANC in this case?4

Okay.  Because the ANC filed a report in5

opposition saying it was in a state of blight.6

MS. BAILEY:  Mr. Jeffries, do you7

have Exhibit 23?8

COMMISSIONER JEFFRIES:  Oh, yes.9

MS. BAILEY:  I think that's what10

the applicant is referring to.11

COMMISSIONER JEFFRIES:  Yes, yeah.12

The response for 733.11, "The D.C. Carry-Out13

family and team welcomed all Board," okay it's14

cutoff, recommended new conditions resulting15

in our continued whatever uninterrupted16

operations and operation improvement regarding17

design.18

Okay.  So they are looking for us19

to make suggestions.  Is that correct? 20

MR. SCARBOROUGH:  Um-hum.21

COMMISSIONER JEFFRIES:  Okay.22
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And, Madam Chair, they don't have a copy of1

the OP report.  Have you ever even seen a copy2

of the OP report?3

MR. SCARBOROUGH:  No.4

COMMISSIONER JEFFRIES:  Well,5

okay.  Well, that's part of the problem here.6

Did you get one?  Because OP, it seems that it7

has really in the recommendations here, has8

made, you know, five recommendations as to9

what to do.10

MR. SCARBOROUGH:  Well, I have11

spoken to him and he has passed those items12

along to us.  And we satisfied the one or two13

of them at the time.  We did what we could do14

without the owners okay, being that it is his15

building.  But we have spoken to the owner and16

he says that whatever it is that we need to do17

to satisfy the Board, he is more than happy to18

allow us to do it.19

So you guys tell us what you want,20

we will give it to you.21

CHAIRPERSON MILLER:  Okay.  So we22
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go to Office of Planning and see what --1

COMMISSIONER JEFFRIES:  Yes.2

Although, I would add a couple of bullet3

points to your recommendations.  But go ahead.4

(Whereupon, at 5:00 p.m. the5

Public Hearing continued into the evening6

session.)7

8

9

10

11

12

13
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E-V-E-N-I-N-G S-E-S-S-I-O-N1

5:00 p.m.2

CHAIRPERSON MILLER:  And before3

you start though, I mean, I just was kind of4

like glancing at this and it looks like that5

we are really starting at 733.7, unless there6

is something before that, "That the use shall7

be designed and operated so as not to become8

objectionable to neighboring properties,9

because of noise, sounds, odor, light, hours10

of operation or other conditions."11

So I don't want to waste time like12

going through three, four, five necessarily if13

there is no problem.14

But why don't we let the Office of15

Planning address the issues and make their16

suggestions and then we can have the applicant17

respond as well?18

MS. BROWN-ROBERTS:  Good19

afternoon, Madam Chairman and Members of the20

Board.  I am Maxine Brown-Roberts from the21

Office of Planning.  I'm only here to22
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introduce a new member of our team and this is1

Dan Emerine.  He has been with us a few2

months.  He has been working on the Zoning3

Rewrite.  And this is his first case here.4

COMMISSIONER JEFFRIES:  My5

condolences.6

MS. BROWN-ROBERTS:  And I'll turn7

it over to him.  Thank you.8

CHAIRPERSON MILLER:  Great.  Well,9

welcome and now you get to see how these10

regulations are playing out.11

MR. EMERINE:  It has been an12

education.  Thank you, Maxine, and thank you,13

Madam Chair and Member of the Board.  Again14

for the record, my name is Dan Emerine.15

Regarding the -- OP's report, if that's16

something where we failed to follow through in17

getting that report to the applicant, I want18

to apologize for that.  That would have been19

helpful.20

But I think there -- as the21

applicant states or Mr. Scarborough indicated,22
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we have discussed a number of these issues1

with him.  So I'm hopeful that nothing that is2

our report will really be news to them.  And3

we can probably go through them in fairly4

short order.5

I'll begin by saying that the6

Office of Planning does recommend approval of7

the special exception request.  We do8

recommend some conditions regarding external9

property maintenance, hours of operation and10

trash collection.11

The dumpster location is really12

kind of the issue that the Office of Planning13

has zeroed in on as potentially the most14

complicated issue and I would just like to15

focus on that for a moment and then perhaps16

turn to some of the other external property17

maintenance issues.18

One thing to keep in mind in all19

of this is that the building on this site is20

at or near 100 percent lot occupancy.  So they21

have -- when the issue of dumpster location22
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comes up, the applicant is -- you know, does1

face limited options.2

Their current location for the3

dumpster, however, doesn't really appear to4

meet the spirit of 733.  And the Office of5

Planning has recommended an alternate6

location.  We were referring earlier to the7

exhibits at the back of OP's report, Image 28

on page 7 shows the current location of the9

dumpster.  And then if you turn to Image 5 on10

the final page of our report, you can see an11

area or view indicating where the dumpster is.12

There is a second, for lack of a13

better term, dumpster pad at the back of the14

property that, as Mr. Scarborough said, is15

being used by the adjacent tenant, which is a16

separate carry-out, fast food establishment17

operating out of the same property.18

OP has recommended that19

consolidating the dumpsters at this location20

would probably be the, if not the best, then21

at least, least bad option available.  That22
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would require agreement of the neighboring1

tenant and the property owner.  It may also2

require some logistical issues to work out in3

terms of when trash is being picked up from4

one establishment versus the other.  But5

hopefully that is something that can be6

addressed.7

And then finally on that issue,8

wherever the dumpster is, it is going to9

require a public space permit.  These -- both10

of these locations are on the sidewalk in11

public space.  Obviously, that's beyond the12

Board's jurisdiction, but we thought it was13

relevant to point that out for you.14

COMMISSIONER JEFFRIES:  Just a15

quick question.  So whichever location we are16

talking about, we're talking about like a wood17

enclosure or some sort of -- or can you not do18

that?19

MR. EMERINE:  Well, the issue20

there, the enclosure is something that 733.421

calls out as a requirement.  There is, however22
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-- there has been flexibility added to the1

provisions of 733.  Under 733.12, an applicant2

may request the Board to modify conditions in3

733.2 through 733.4, provided that the general4

purpose and intent are complied with.5

The issue that OP has raised about6

the idea of an enclosure is that it,7

essentially, creates a permanent or semi-8

permanent structure on public space.  And9

there is, I guess I would say, some reluctance10

to --11

COMMISSIONER JEFFRIES:  A safety12

issue?13

MR. EMERINE:  -- it's not a safety14

issue.  It's more to do with kind of giving15

over public space to private use.  Now,16

granted the dumpster, in effect, already does17

that.  So I guess the concern is making it18

more -- is sending a signal that this is19

something that will be more permanent.  And20

that was a path that we had some concerns21

about if the Board in weighing those issues22
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believes that that is -- that it would be1

preferable to have the enclosure, I think2

that's something that we would not object to.3

COMMISSIONER JEFFRIES:  Well, I4

mean, your concern is that it might appear to,5

you know, note permanency.6

MR. EMERINE:  Yes.7

COMMISSIONER JEFFRIES:  Or8

something.  And you don't want to do that.9

Where else could it go, given the -- I mean,10

where else is it going?11

MR. EMERINE:  Well, the dump -- as12

far as the dumpster itself, there aren't any13

alternatives that aren't on public space.  The14

only other option would be to house trash15

collection within the building, which would be16

problematic, given the small size of the17

property.18

COMMISSIONER JEFFRIES:  I mean, I19

just -- okay.  It's just terribly unsightly on20

a major thoroughfare.  I mean, I just --21

MR. EMERINE:  Agreed.22
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COMMISSIONER JEFFRIES:  I don't1

know how you get around not putting some sort2

of wooden enclosure around this thing.  I3

mean, am I missing something?4

MS. BROWN-ROBERTS:  I think that5

the problem is that it's going to be within6

public space.  And it's Public Space who has7

to make that call.8

COMMISSIONER JEFFRIES:  But you've9

got a dumpster on public space.10

MS. BROWN-ROBERTS:  Yeah, but it's11

still up to them to make that call.12

COMMISSIONER JEFFRIES:  Okay.  13

CHAIRPERSON MILLER:  It's up to14

Public Space to make the call whether anything15

can be in that space, right?16

MR. EMERINE:  Right.17

CHAIRPERSON MILLER:  But it's up18

to us to make the call in this application19

whether it is going to be an open dumpster or20

whether there is going to be an enclosure.21

MR. EMERINE:  Right.22
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COMMISSIONER JEFFRIES:  Okay.  So1

we won't have the final call on this.  I mean,2

it's going to be Public Space who makes the3

final call in terms of -- I mean, whether4

anything is in the public space.5

CHAIRPERSON MILLER:  Right.6

COMMISSIONER JEFFRIES:  Is that7

the question?8

CHAIRPERSON MILLER:  Right.  But9

for instance, I mean, I'm with you, let's get10

this point.  If I look at this picture on page11

8 of 9 of OP's report and I'm looking at that12

overflowing trash, I don't see how in the13

world that would be -- why we would waive our14

regulation to allow that as opposed to a15

structure hiding that.16

MS. BROWN-ROBERTS:  My --17

CHAIRPERSON MILLER:  Yes?18

MS. BROWN-ROBERTS:  I think my19

reservation is that -- and I do prefer the20

enclosed structure, but if the permit is --21

let's say you say that he has to do an22
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enclosed structure and he goes to Public Space1

and Public Space says that no, we do not want2

a permanent structure on our property, we will3

accommodate the dumpster, that's fine.  So4

then they will be like in violation of what5

your order would be.6

CHAIRPERSON MILLER:  Right.  They7

would have to come back then.8

MS. BROWN-ROBERTS:  Right.9

CHAIRPERSON MILLER:  Right.10

MR. SCARBOROUGH:  For what?11

COMMISSIONER JEFFRIES:  So would12

it be -- would it have made sense for them to13

go to Public Space first?14

MS. BROWN-ROBERTS:  Well, that's a15

catch-22 that we are always in with public16

space, with the public space permit.17

COMMISSIONER JEFFRIES:  And would18

we look upon the enclosure as a permanent19

structure?  Do we have to call it, say it is20

a permanent structure.  Can we say something21

else?22
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MS. BROWN-ROBERTS:  Yeah, I mean,1

I suppose if it's just four wooden things2

that, you know, maybe have some footers into3

the concrete, then that's just as good.  If we4

are going to do a slab and all of that, that's5

a little different thing.6

COMMISSIONER JEFFRIES:  Yeah.  I7

don't think I'm -- well, I wasn't going down8

that road.  I mean, but, you know, it might be9

just the way in which you, you know, package.10

MS. BROWN-ROBERTS:  The11

presentation, right.  You present it to them.12

I'm totally --13

COMMISSIONER JEFFRIES:  I mean --14

MS. BROWN-ROBERTS:  -- in15

agreement with you.  It's just that, you know,16

I think --17

COMMISSIONER JEFFRIES:  -- you18

know, I mean, just because we put lipstick on19

the pig, I mean, they will know it's a pig,20

but I just still, you know, it depends on how21

you wrap that.22



243

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MS. BROWN-ROBERTS:  -- we need to.1

CHAIRPERSON MILLER:  Maybe they2

wouldn't like to see the overflowing trash in3

the dumpster.4

MS. BROWN-ROBERTS:  That's true,5

too.6

COMMISSIONER JEFFRIES:  Yes.7

MS. BROWN-ROBERTS:  That's true,8

too.9

COMMISSIONER JEFFRIES:  It's a10

restaurant for Christ's sake and a carry-out11

restaurant.12

MS. BROWN-ROBERTS:  Right.  I13

totally agree with you.  I totally agree.14

COMMISSIONER JEFFRIES:  Okay,15

okay, okay.  Well, anyway, and I'm sorry this16

is not doing you any good.17

MR. EMERINE:  Oh, I'm fine.18

CHAIRPERSON MILLER:  Well, I --19

okay.20

MR. SCARBOROUGH:  Now, might I add21

we will apply tomorrow to Public Space to make22
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application for -- oh, yeah, right.  Okay.  Is1

that better?  All right.  We will make2

application tomorrow with Public Space to --3

for an enclosure at that location.  Let's see4

what they say.  If they say it's okay, we will5

be more than happy to.  And I think it's all6

right with Public Space as long as it is a7

structure that can be removed in 24 hours.  I8

mean, it doesn't necessarily have to be brick9

and block.10

COMMISSIONER JEFFRIES:  Oh, okay.11

MR. SCARBOROUGH:  It can be wood12

privacy type with a door, a gate.  It's not a13

problem with us.  Tell us what you want us to14

do, that's all we want.  We will be more than15

happy to do it.16

COMMISSIONER JEFFRIES:  I mean, it17

sounds to me --18

CHAIRPERSON MILLER:  No, I was19

going to say I just want to clarify that20

that's not necessarily the normal role of this21

Board to tell applicants what to do per se.22
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We can tell applicants what is required, yes.1

And I think that we can also dialogue with2

Office of Planning, because were we to approve3

this application and, you know, finding that4

there would be this enclosure around the5

dumpster, I think we would have to know like6

what is it going to be, you know?7

MS. BROWN-ROBERTS:  Um-hum.8

CHAIRPERSON MILLER:  They meet the9

requirements because they are going to do such10

and such.  I'm not an expert in dumpster11

enclosures to say what it is going to be, but,12

you know.13

COMMISSIONER JEFFRIES:  It could14

be a very basic, basic design.  I mean, wood15

design.  I mean, they could design something16

that can be broken down fairly quickly.  I17

don't think, you know, it's just -- I mean,18

depending on where you would attach the wood19

to, I mean, there are same ways that you can20

get this done.  But, you know, it seems that21

the applicant feels comfortable that they can22
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put something together.1

CHAIRPERSON MILLER:   I think --2

COMMISSIONER JEFFRIES:  Madam3

Chair, if you are saying that they will have4

to submit drawings and all that, I mean --5

CHAIRPERSON MILLER:  I don't know.6

And I kind am, you know, looking to my Board7

Members and Office of Planning.  You know, we8

have to identify what it is that they are9

going to do.  What is this going to be housed10

in?  And as of now, there is nothing in the11

record that says that, right?  Okay.12

Can Office of Planning shed any13

more light on that question?14

COMMISSIONER JEFFRIES:  Based on15

Board comments?16

MR. EMERINE:  Yes.  I think that17

if there were a simple well-maintained wooden18

enclosure that was not permanently affixed,19

that would be something that we would have no20

objection to.  That would probably meet the21

Board's concerns regarding that issue.  Is22
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that helpful?1

COMMISSIONER JEFFRIES:  Yes.2

MR. EMERINE:  Do you need any3

more?4

CHAIRPERSON MILLER:  Well, it is.5

Okay.  You know, I'm looking at the regulation6

733.4.  So if we can, you know, make this a7

requirement or say that it will be housed in8

a, would be a three sided, wood enclosure9

equal to the height of the dumpster or 6 feet10

high, whichever is greater?11

MEMBER DETTMAN:  Madam Chair, I'll12

just --13

CHAIRPERSON MILLER:  Do you have a14

comment?15

MEMBER DETTMAN:  -- offer up my16

one suggestion.17

CHAIRPERSON MILLER:  Yes, please.18

MEMBER DETTMAN:  Is that 733.419

does not dictate the material.  I think it is20

up to the applicant to design something that21

is 6 foot high, three sided and has an opaque22



248

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

gate.  But I think, at this point, the1

applicant could go and draw up these plans and2

bring them back, but still, it's this public3

space question.4

So I think at this point, I think5

it would be most efficient to send the6

applicant back and say design something that7

is three sided, 6 foot high, meets 733.4, but8

also come back to the Board with something9

from Public Space saying yeah, it's possible.10

Because if we only get the design and we go11

forward, I can almost see an order saying we12

approve your special exception contingent upon13

D.C. Public Space.14

Because if D.C. Public Space at15

the end of the day says no, the answer is no16

and the dumpster problem is still sort of out17

there.18

CHAIRPERSON MILLER:  Okay.  I19

don't see it proceeding exactly that way.  But20

I understand your comments.  I mean, first of21

all, 733.4 says it shall be brick.  So we22
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would have to be modifying that provision.1

MR. EMERINE:  And, Madam Chair,2

733.12 gives you the --3

CHAIRPERSON MILLER:  Authority to4

modify.5

MR. EMERINE:  -- authority.  Yes.6

CHAIRPERSON MILLER:  And I just7

want to ask about that.  I mean, apparently8

that's a new regulation that is not in my book9

right now.  Is there any limitation on our10

authority to modify or is there any standard11

that we are supposed to be applying?12

MEMBER DETTMAN:  Madam Chair,13

733.12, in my regs at least, says deleted.  So14

I'm just wondering where 733.12 comes from.15

CHAIRPERSON MILLER:  That's why I16

didn't know whether they have something more17

updated than we do.  Ms. Monroe?18

MS. MONROE:  The regs that I have19

don't have it at all.  So I'm going to go look20

at the order.  But Mr. Dettman's regs are21

probably more up to date than the ones that I22
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have and his says deleted.  Now, I don't know1

where OP -- I didn't even know it existed.2

MR. EMERINE:  We may -- in looking3

at that issue, we may have been relying on an4

out of date text.  I'm not certain.5

MS. MONROE:  We all have different6

ones here.7

MR. EMERINE:  Yeah.  It is more8

than likely that that's the case.9

COMMISSIONER JEFFRIES:  Welcome to10

the District.11

MR. EMERINE:  But Madam Chair,12

actually, it does, yes.  I was doubting13

myself, but I think --14

MS. MONROE:  It was added in15

September of '07 is what it says here.16

MR. EMERINE:  Right.17

MS. MONROE:  Okay.  So we all have18

outdated regs that don't say it, so it was in.19

Whoever had the most up to date regs wins.20

CHAIRPERSON MILLER:  Okay.  So21

what is it?  We can modify the regulations?22
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COMMISSIONER JEFFRIES:  Your's is1

what date?2

CHAIRPERSON MILLER:  Is there a3

limitation or a standard?4

COMMISSIONER JEFFRIES:  Is that5

what you are looking at, 2000 --6

MR. EMERINE:  No.7

COMMISSIONER JEFFRIES:  Oh, an old8

one.  Okay.9

CHAIRPERSON MILLER:  All right.10

Why don't I read it for the record what the11

regulation says.  Okay.  "An applicant for a12

special exception under this section may13

request the Board to modify the conditions14

enumerated in section 733.2 through 733.4,15

provided that the general purposes and intent16

of this section are complied with."17

So we are looking at 733.4.  And18

even though it doesn't say that we may grant19

this, I'm going to broadly interpret this20

regulation to mean that.  Okay.  So we could21

modify and allow them to build a wooden22
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structure, enclosure instead of brick.  Okay.1

So we could do that.  So I don't2

know that we need drawings for that or not.3

We could just make it a requirement that meets4

this condition, correct?5

COMMISSIONER JEFFRIES:  We may6

want to see a drawing.7

CHAIRPERSON MILLER:  Do you think8

we need a drawing?9

COMMISSIONER JEFFRIES:  Yeah.10

This thing is going to be visible.  I would11

just like to see what the architect has done.12

CHAIRPERSON MILLER:  I don't know13

if they have an architect.14

MR. SCARBOROUGH:  She is sitting15

right here.16

CHAIRPERSON MILLER:  Oh, okay.  Is17

that --18

MR. SCARBOROUGH:  We brought them19

with us.20

CHAIRPERSON MILLER:  Oh, why don't21

you --22
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MR. SCARBOROUGH:  Because rodent-1

proof is what it's really all about.2

CHAIRPERSON MILLER:  Okay.  That's3

a good point.4

MR. SCARBOROUGH:  We thought about5

metal, also.  As I mentioned to you6

previously, for Public Space if they are okay,7

it has to be something that can be removed in8

24 hours.9

CHAIRPERSON MILLER:  Okay.  So10

brick cannot.11

MR. SCARBOROUGH:  And we are well12

into the planning of this thing and we just13

want to see where the Board stood before --14

CHAIRPERSON MILLER:  Well, I think15

we will need to -- I think I would certainly16

want to know which one it is going to be.17

MR. SCARBOROUGH:  Sure.18

CHAIRPERSON MILLER:  Metal or19

wood.  I don't know how metal would look.20

COMMISSIONER JEFFRIES:  You're21

making me a little nervous with the metal.22
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CHAIRPERSON MILLER:  Yeah.  Why1

doesn't the --2

COMMISSIONER JEFFRIES:  Because of3

how it looks, but --4

CHAIRPERSON MILLER:  -- architect5

come forward?6

COMMISSIONER JEFFRIES:  -- yeah,7

okay.8

CHAIRPERSON MILLER:  Can the9

architect come forward?10

MR. SCARBOROUGH:  Yes, sure.11

MR. JONES:  Hi.12

CHAIRPERSON MILLER:  Could you13

identify yourself for the record?  There you14

go.15

MR. JONES:  Jimmie Jones.  How are16

you?17

CHAIRPERSON MILLER:  Good.18

Thanks.  How are you?19

MR. JONES:  Um, as I have read 73320

a month ago, that was my interpretation.  The21

intent was not only for metal, meaning perhaps22
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the top on that enclosure, but rodents --1

prevent rodents from being able to get into2

the food -- the garbage.3

For example, the sign is red and4

more than likely it's metal.5

COMMISSIONER JEFFRIES:  Um-hum.6

MR. JONES:  Something7

architecturally -- a treatment like that for8

the enclosure, not red, but something to blend9

with the brick that I prefer never to paint,10

but I think --11

COMMISSIONER JEFFRIES:  Oh, I12

would --13

MR. JONES:  -- the cost of it --14

COMMISSIONER JEFFRIES:  I'll tell15

you, I would prefer you not paint either.16

MR. JONES:  Yeah.17

COMMISSIONER JEFFRIES:  But you've18

got different -- you've got some --19

MR. JONES:  It is dirty.20

COMMISSIONER JEFFRIES:  --21

enclosure that you -- you have different22



256

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

colored brick there.  It looks just a little1

unsightly.2

MR. JONES:  No, I --3

COMMISSIONER JEFFRIES:  And you4

know, and also that brick, unless you clean5

it, but I didn't want to, you know, put a cost6

-- I mean, you know, this is very costly.7

MR. JONES:  Yeah.  So, you know,8

that's the only -- I think a treatment which9

blends with everything else, meaning nothing10

gaudy, but metal, maybe not corrugated just11

flat and, you know, nicely formed.  You still12

need to be able to open up enough to get out,13

to come out for the pick-up.14

COMMISSIONER JEFFRIES:  Well, what15

will the structure of metal enclosure be?16

What would -- I mean --17

MR. JONES:  Public Space does18

require that 24 hour --19

COMMISSIONER JEFFRIES:  Right.20

MR. JONES:  If they rent you the21

space, no matter what, outdoor cafes, you must22
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be able to disassemble it in 24 hours.1

COMMISSIONER JEFFRIES:  So it2

would be like tubing?3

MR. JONES:  Yes.4

COMMISSIONER JEFFRIES:  It will be5

like tubing.  And then what is going to be in6

between?7

MR. JONES:  Go to the ground.8

COMMISSIONER JEFFRIES:  What's9

going to be in between the -- okay, well --10

MR. JONES:  Metal tubing, hinges.11

COMMISSIONER JEFFRIES:  Right.12

MR. JONES:  Doors, sides, perhaps13

a top just in case there are odors.14

COMMISSIONER JEFFRIES:  You might15

want to just --16

MR. JONES:  Throughout so they can17

pick it up.18

COMMISSIONER JEFFRIES:  When you19

come in with a drawing, you might want to also20

have a picture of a very similar kind, so that21

we can see in real life what is that.  Because22
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you know, sometimes drawings it's hard to1

discern.2

MR. JONES:  I know.  I understand.3

COMMISSIONER JEFFRIES:  Yes, that4

would be helpful.5

MR. JONES:  Several views and6

build you a little model.7

COMMISSIONER JEFFRIES:  Oh, no,8

no, no, okay, you're giving me a hard time.9

MR. JONES:  I'm just saying, no,10

no, you're not -- well, anyway, but sure I11

understand your point.12

COMMISSIONER JEFFRIES:  Okay,13

okay.14

CHAIRPERSON MILLER:  Okay.  Just15

focusing on the dumpster before we move off16

that, the picture on page 8 of 9, Image 4, is17

that where the other property's dumpster is?18

I guess there is another restaurant next to19

this?  Is it two restaurants, two carry-outs?20

MR. SCARBOROUGH:  Yes.21

CHAIRPERSON MILLER:  Okay.  So22
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where the dumpster is now, is that where the1

other property's dumpster is?  And there is2

room for another dumpster?3

MR. SCARBOROUGH:  Well, I don't4

think so.  I mean, one would have to be in5

front of the other and then there is some bad6

blood between these two.7

CHAIRPERSON MILLER:  So you might8

not get an agreement between the two?9

MR. SCARBOROUGH:  Probably not.10

COMMISSIONER JEFFRIES:  But the11

landlord -- would the landlord --12

MR. SCARBOROUGH:  The landlord is13

90 years-old.  His son is taking over all of14

his business.  Okay.  The landlord is in his15

'90s and he is -- he doesn't handle the16

property.  The son is handling the property17

and he doesn't want to have any issues outside18

of getting his rent money.  That's it.19

CHAIRPERSON MILLER:  Where is the20

other possible location?  Now, we have talked21

about having it be enclosed on public space.22
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Is there another space where it is now?  Is1

that the --2

MR. EMERINE:  The Office of3

Planning, we recommended that the dumpster,4

that D.C. Carry-Out's dumpster be consolidated5

at the same location with the neighboring6

dumpster.7

CHAIRPERSON MILLER:  Right.8

MR. EMERINE:  The applicant just9

suggested that there are practical10

difficulties with that location.  And I think11

the question is whether those practical12

difficulties are insurmountable and if they13

are, if the current location is acceptable if14

the enclosure were constructed.15

COMMISSIONER JEFFRIES:  Is there16

any agency, District Agency -- I mean, I know17

we are looking at two separate businesses, but18

we are looking at one owner of a property.  I19

mean, is there anyone, any agency that can20

compel them that this is where the refuse21

would be?  And I mean, I'm just asking.  I22
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don't know.  Do you know of?1

MR. EMERINE:  No.  If the -- you2

are asking if anyone can compel them to3

consolidate the dumpsters?4

COMMISSIONER JEFFRIES:  The5

landlord.6

MR. EMERINE:  Compel the landlord.7

COMMISSIONER JEFFRIES:  The owner8

of the property.9

MR. EMERINE:  The only, in terms10

of compulsion, thing that I can think of is11

that if the Board mandates that as a condition12

of the special exception that they be13

consolidated, that's the compulsion.14

COMMISSIONER JEFFRIES:  Because15

this looks like -- I mean, this photo here,16

Image 4, I mean, given how it is situated17

here, it seems like the most reasonable -- if18

it could be designed in such a way that, you19

know, both businesses that, you know, are20

lessees to this owner, you know, this is where21

the dumpsters are located.  I don't --22
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CHAIRPERSON MILLER:  Now, let me1

raise this question then.  I'm not sure who2

I'm raising it to, but if the owner is before3

us in this application, this is the owner's4

property, if we order that trash be enclosed,5

I'm just wondering if that covers this other6

trash, the trash enclosure.  I mean, it's one7

property, but only -- the problem is it's one8

property, but one owner, but who is before us?9

COMMISSIONER JEFFRIES:  Yeah, so10

we have to look at who --11

CHAIRPERSON MILLER:  The carry-12

out.13

COMMISSIONER JEFFRIES:  -- yeah.14

CHAIRPERSON MILLER:  It's a little15

bit confusing.16

COMMISSIONER JEFFRIES:  Well,17

that's why I was asking.  I mean, I wasn't18

thinking it was a jurisdiction of the BZA, but19

I don't know whether DCRA or someone -- I20

mean, it seems like, you know, we have21

businesses that are, you know, arbitrarily22
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deciding on where to put the dumpsters or1

maybe not arbitrarily, but just, you know.  I2

mean, at some point, we can't have our city,3

you know, everyone just put a dumpster4

anywhere they want, you know, so --5

CHAIRPERSON MILLER:  Is 2427 the6

address of D.C. Carry-Out or is it the address7

of both properties?8

MR. SCARBOROUGH:  No, that is just9

D.C. Carry-Out.10

CHAIRPERSON MILLER:  Just D.C.11

Carry-Out.  Okay.  It's two properties.  It's12

one owner, but he owns each property13

individually.14

MR. SCARBOROUGH:  It's one15

building.16

CHAIRPERSON MILLER:  It's one17

building?18

MR. SCARBOROUGH:  Yeah.  It's one19

building.20

MEMBER WALKER:  Madam Chair, the21

owner is not responsible for securing trash22
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collection.  It's the individual business1

owner to secure the contractors to remove the2

trash.  Isn't that correct?3

MR. SCARBOROUGH:  We are fine with4

that, but whose responsibility is it to --5

it's his property and there is an obvious6

place where the dumpster should be.  And one7

of the businesses is using that space.  But8

unfortunately, I just don't believe that we9

would be able to come to agreement with the10

other business that we both use the space.11

Let me tell you, it's so difficult12

that they are suing each other concerning13

selling of fish subs, so I can tell you it's14

not going to -- they have an agreement that15

the D.C. Carry-Out sells no pizzas and Mario16

sells no chicken.  And they can't get along.17

COMMISSIONER JEFFRIES:  So if this18

Board compelled you, D.C. Carry-Out, to design19

an enclosure for your trash to be in the same20

location as their's, that would cause a21

problem between the two businesses?22
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MR. SCARBOROUGH:  I don't think1

so.2

COMMISSIONER JEFFRIES:  Okay.3

Because, Madam Chair, I mean, that's where I4

would like to go on this.5

CHAIRPERSON MILLER:  Could you6

repeat that?7

COMMISSIONER JEFFRIES:  I really8

think that this Board should really just in9

its order just compel D.C. Carry-Out to put10

its dumpster in this location and the11

enclosure in this location on Image 4 here.12

That's where I'm going.  I just don't think we13

want two separate dumpsters.  They should be14

in the same location.  It would seem like this15

would be the right place for it to go.  I16

don't know if we can do that.17

MR. SCARBOROUGH:  Mr. Jeffries,18

one more thing.  Now, if you looked at that19

space, you will see that there is really --20

for there to be two dumpsters there, one would21

have to be in front of the other.22
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COMMISSIONER JEFFRIES:  Okay.  1

MR. SCARBOROUGH:  All right.  Now,2

they got to different trash collections, two3

different trash collection types.4

COMMISSIONER JEFFRIES:  Two5

different?  Oh, because it's a business.6

Okay.7

MR. SCARBOROUGH:  Yeah, it's a8

problem.9

COMMISSIONER JEFFRIES:  So it10

would be a problem to consolidate?11

MR. SCARBOROUGH:  We wouldn't12

mind, but we just wouldn't be able -- the13

ideal thing would be to have a larger dumpster14

that they both use.  That would be the ideal15

thing.  But that's not going to happen, you16

see.  They are not going to go along with17

that.  Now, we don't mind.18

COMMISSIONER JEFFRIES:  So I'm19

just wondering if the architect could, I mean20

-- well --21

MR. SCARBOROUGH:  We would much22



267

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

rather --1

COMMISSIONER JEFFRIES:  It would2

seem that if the architect could build an3

enclosure for your bin that somehow sort of4

helps shield some of the dumpster here, I5

mean, I don't know.  I mean, it just seems as6

if we really don't want to have these two7

separate dumpsters that are right along the8

street here.9

CHAIRPERSON MILLER:  We may not10

have jurisdiction over that other dumpster.11

So it's a question of what do we do with this12

dumpster.13

COMMISSIONER JEFFRIES:  And what14

I'm saying is we do have jurisdiction on this15

dumpster --16

CHAIRPERSON MILLER:  Yeah.17

COMMISSIONER JEFFRIES:  -- for18

D.C. Carry-Out.  And what I'm saying is why19

don't we put that dumpster in the same20

location?  But just figure out a way, I mean,21

through their drawings in terms of how they22
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could accommodate that without causing1

problems for the pizza house or the whatever2

it is called?3

CHAIRPERSON MILLER:  Can we look4

at the other locations for a minute?5

COMMISSIONER JEFFRIES:  I don't6

think there is any other location.7

CHAIRPERSON MILLER:  Well, Image8

2, you have Office of Planning's report now,9

correct?10

MR. SCARBOROUGH:  Yes.11

CHAIRPERSON MILLER:  Image 2,12

that's where it is now?13

MR. SCARBOROUGH:  Image 2, what14

page are we on?15

CHAIRPERSON MILLER:  Page 7.16

COMMISSIONER JEFFRIES:  Page 7.17

That's on the same street.18

MR. SCARBOROUGH:  Yeah, right,19

that's right.20

CHAIRPERSON MILLER:  That's where21

it is now?22



269

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

COMMISSIONER JEFFRIES:  Yeah, look1

on the last page.2

MR. SCARBOROUGH:  That's the same3

location.4

COMMISSIONER JEFFRIES:  So you5

look on the last page, you can see where6

theirs is now.  You just walk a few more7

yards.8

CHAIRPERSON MILLER:  Okay.  9

COMMISSIONER JEFFRIES:  That's10

where you are seeing the neighbor's dumpster.11

CHAIRPERSON MILLER:  Now, what's12

the problem?  The applicant is saying he would13

prefer it to be there.  Is that correct, where14

it is now?15

MR. SCARBOROUGH:  No, we are16

saying that we want to be in compliance.17

CHAIRPERSON MILLER:  No, I know.18

Well, you are going to be in compliance, if19

you are in compliance with our order.20

MR. SCARBOROUGH:  All right.21

CHAIRPERSON MILLER:  So we are22



270

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

trying to figure out location.1

MR. SCARBOROUGH:  We want to not2

have to deal with Mario's Pizza House, that's3

what we want to do, because we know that4

that's not going to work.5

CHAIRPERSON MILLER:  This is where6

Office of Planning wants you to be, correct?7

MR. SCARBOROUGH:  That's -- well,8

and we don't mind.9

CHAIRPERSON MILLER:  I understand.10

You will do what you need to do if you can.11

MR. SCARBOROUGH:  Exactly.12

CHAIRPERSON MILLER:  But my13

question to you is now what do you suggest is14

the best place?15

MR. SCARBOROUGH:  I suggest that16

we design something that will work to shield17

our -- to close off the dumpster we have there18

and see then you won't ever see that there is19

a dumpster.20

COMMISSIONER JEFFRIES:  So keeping21

the same location, but shielded?22
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MR. SCARBOROUGH:  Yes.1

COMMISSIONER JEFFRIES:  You would2

rather do that than consolidate?3

MR. SCARBOROUGH:  No, we would4

rather consolidate.  We just don't think --5

you know, it's not our choice.  You see6

Mario's was there first.  Their lease has the7

use of this dumpster location.  Our lease8

doesn't.9

COMMISSIONER JEFFRIES:  Wait.  So10

your lease speaks to the location of the11

dumpster?12

MR. SCARBOROUGH:  Our lease13

doesn't speak to the location of the dumpster.14

It doesn't speak to dumpster locations at all15

period.16

COMMISSIONER JEFFRIES:  So what17

I'm saying is if you can consolidate the18

dumpsters such that they have easy access to19

their dumpster and you have access to your20

dumpster, but your dumpster, of course, would21

have some sort of enclosure, would that be a22
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problem?1

MR. SCARBOROUGH:  No.  No, you are2

saying at the place where the dumpster is3

located now?  Where their dumpster is located4

now?5

COMMISSIONER JEFFRIES:  Yes.  If6

there is a way -- absolutely.  7

MR. SCARBOROUGH:  All right.  Now,8

let me tell you.  This is a ramp and a9

driveway.10

COMMISSIONER JEFFRIES:  Um-hum.11

MR. SCARBOROUGH:  And it's like12

only wide enough for the -- one dumpster.13

It's long enough for two dumpsters, but it's14

not wide enough for two dumpsters.  Are you15

with me, Mr. Jeffries?16

COMMISSIONER JEFFRIES:  I'm17

looking at a photograph here.18

MR. SCARBOROUGH:  Okay.  All19

right.  You see the one dumpster there?20

COMMISSIONER JEFFRIES:  That is21

elevated?22
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MR. SCARBOROUGH:  Yes.1

COMMISSIONER JEFFRIES:  Um-hum.2

MR. SCARBOROUGH:  That's the ramp.3

Now, so the next dumpster, our dumpster, for4

instance, would have to be in front of5

their's.6

COMMISSIONER JEFFRIES:  So you7

could have two -- they would be side-by-side?8

MR. SCARBOROUGH:  No, they can't.9

COMMISSIONER JEFFRIES:  They can't10

be side-by-side?11

MR. SCARBOROUGH:  They can be one12

in front of the other.13

COMMISSIONER JEFFRIES:  And then14

what about the one that is at the bottom?15

That's a smaller D.C. residential dumpster16

there.  Is there any space?17

MR. SCARBOROUGH:  Is there one at18

the bottom also?  Where is that?  Oh, that --19

oh, yeah, that, right.  No, that's not even on20

the ramp.  That's not even --21

COMMISSIONER JEFFRIES:  Well, you22
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know, I know it's not on the ramp.  But what1

I'm saying is I'm just trying to get a sense2

of space.3

MR. SCARBOROUGH:  No, it's not4

wide enough for a dumpster.5

COMMISSIONER JEFFRIES:  Okay.  Oh,6

boy.7

CHAIRPERSON MILLER:  So this8

second dumpster would be in front of the tree?9

COMMISSIONER JEFFRIES:  A corridor10

of dumpsters.11

MR. SCARBOROUGH:  It would be --12

well, not --13

CHAIRPERSON MILLER:  From this14

side, I mean, next to the tree.15

MR. SCARBOROUGH:  Yes.16

CHAIRPERSON MILLER:  Okay.  I just17

wanted to make sure I was reading it right.18

So what is wrong with --19

MR. SCARBOROUGH:  Now, what you20

can't see from the picture --21

CHAIRPERSON MILLER:  Right.22
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MR. SCARBOROUGH:  -- is that this1

ramp -- you see where the tree is, of course?2

COMMISSIONER JEFFRIES:  Um-hum.3

MR. SCARBOROUGH:  And you see4

where the dumpster is.5

COMMISSIONER JEFFRIES:  Right.6

MR. SCARBOROUGH:  Well, and you7

see where this retaining wall is running?8

COMMISSIONER JEFFRIES:  Yep.9

MR. SCARBOROUGH:  Okay.  Well,10

there is another little wall on the other side11

of the dumpster.12

COMMISSIONER JEFFRIES:  Okay.  13

MR. SCARBOROUGH:  So it's just a14

ramp so the truck don't fall off there.15

COMMISSIONER JEFFRIES:  So what16

you are telling -- what you are saying and I17

would like your architect to come and say it18

as well is that there is really not a design19

that could accommodate these two dumpsters20

without their being some -- without a problem?21

CHAIRPERSON MILLER:  Do you think22
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we have the authority to require that dumpster1

to be in this enclosure?2

COMMISSIONER JEFFRIES:  Well, I3

think we have a -- we can -- well, no, no, I'm4

just trying to get their dumpster in that5

location.6

CHAIRPERSON MILLER:  Oh, okay.7

COMMISSIONER JEFFRIES:  I'm trying8

not to deal with the other dumpster at all.9

If we can get their dumpster in that location10

without, you know, interrupting or bothering11

the other tenant, I mean, that's what I want12

to find out, I mean.13

MR. SCARBOROUGH:  The owner don't14

want to be involved.  And then he can always15

hold over us about that.16

COMMISSIONER JEFFRIES:  You can17

turn off your mike, because you don't mean for18

this to be on the record, do you?19

MEMBER WALKER:  And I have a --20

MR. SCARBOROUGH:  It's all right.21

We don't want -- no.  The owner doesn't want22
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to be involved.  And if we suggest that he has1

to be involved, we're in risk of losing our2

lease in that kind of situation.  There is a3

way to do what the Board is -- or what4

everyone sees as the best consolidation;5

however, it would cause some -- the need for6

some monetary outlay by the owner.7

No one here is against that.  We8

feel the owner may -- however, there is not9

enough space back there.10

COMMISSIONER JEFFRIES:  Okay.  11

MR. SCARBOROUGH:  We had12

anticipated early on doing the enclosure.13

Renting the public space, because that's what14

we would have to do.15

COMMISSIONER JEFFRIES:  Right.16

MR. SCARBOROUGH:  Putting up an17

enclosure that is rodent proof and as air18

tight as possible that could be disassembled19

in 24 hours.20

COMMISSIONER JEFFRIES:  Uh-huh.21

MR. SCARBOROUGH:  If necessary and22
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that looks nice and cleaning up the property.1

I wanted to ask the Office of Planning whether2

or not, such as on 8th Street, N.E., the3

Facade Improvement Program, any idea of4

anything that may be going on in this area,5

such as that?6

COMMISSIONER JEFFRIES:  Well,7

Great Streets and all that.8

MR. SCARBOROUGH:  Yes, sir.  I9

think it is needed out there just to start the10

ball rolling in D.C. somewhere.11

CHAIRPERSON MILLER:  Thank you.12

All right.  If you want to make a quick13

comment, feel free, and then we need to focus14

on this.15

MR. EMERINE:  I'm not aware of any16

programs like that in this area, but I would17

be happy to research it and get information to18

the architect and the applicant.19

MR. SCARBOROUGH:  Thank you.20

CHAIRPERSON MILLER:  Okay.  21

COMMISSIONER JEFFRIES:  I know22
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under the Williams' administration there was1

a storefront improvement.  I mean, I don't2

know where it is or what's going on now, but3

I do know that, at one point, there were4

several corridors that had storefront5

improvement dollars and so forth.  I don't6

know if it is still in existence or not.7

CHAIRPERSON MILLER:   I do.8

COMMISSIONER JEFFRIES:  It is?9

Okay.  10

MEMBER WALKER:  Madam Chair, I11

have a question for the Office of Planning.12

Did you consider placement of the dumpster in13

the alley that runs parallel to Minnesota14

Avenue?15

MR. EMERINE:  We did consider16

that.  The problem, however, is that the lot17

in question does not actually appear to abut18

the alley.19

MEMBER WALKER:  Yeah, I see that.20

Is there any other option back there that21

would be out of view?22
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MR. EMERINE:  Let's see.1

COMMISSIONER JEFFRIES:  Whoa, how2

far is the alley?3

MR. EMERINE:  I guess I would view4

it as unlikely.  It's behind other owner's5

property.  I also -- well, we would have to6

determine how wide the alley is and if it --7

well, again, that would be a public space8

issue.  Whether the alley is wide enough to9

accommodate it, whether that presents problems10

for alley access.11

CHAIRPERSON MILLER:  Can I ask you12

about other locations for the dumpster?  One13

is, I guess, Image 2 on page 7 of 9, which is14

where it is now.15

MR. EMERINE:  Yes.16

CHAIRPERSON MILLER:  Okay.  But it17

would be enclosed in a more attractive manner.18

Okay.  And then the other is, you know, Image19

1.  Now, both of those, I'm sure, are on20

public space.21

MR. EMERINE:  Correct.22
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CHAIRPERSON MILLER:  Okay.  So all1

of this is on public space.  So let's just2

look at Image 2.  What else is wrong with it3

there, if it's enclosed?  From this picture it4

looks like there is a wide public space there.5

So it doesn't interfere with pedestrian6

traffic.7

MR. EMERINE:  That's correct.8

Either the existing location or the location9

at the rear of the property.  Due to the width10

of the space, neither interferes with11

pedestrian circulation.  The other concern12

that we did have with the location where it is13

now is that it's much closer to the small14

eating area that you see in front of Mario's15

Pizza House.16

CHAIRPERSON MILLER:  Okay.  Well,17

that's a drawback.18

MR. EMERINE:  It is.19

CHAIRPERSON MILLER:  Yeah, no, I20

want to ask you a question.  I just wanted to21

finish Office of Planning and then that's when22
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I ask you.  So then in your opinion, would the1

-- where Image 1 is, that's the back?2

MR. EMERINE:  That's along3

Minnesota Avenue and I guess the -- that's a4

possibility.  I think the concern from a5

design perspective is that it is a much more6

prominent location.7

CHAIRPERSON MILLER:  Um-hum.  Is8

there anything that can be done to beef up9

that side without getting too expensive, but,10

you know, like with landscaping or something11

like that that would make it less, you know,12

of a problem aesthetically?13

MR. EMERINE:  You are asking if14

the applicant would do landscaping on the15

public space to make it more attractive?16

CHAIRPERSON MILLER:  I mean, yeah.17

I mean, even like I'm looking at this picture18

just cold and so I would say, okay, from what19

I hear you saying is well, you have got this20

wall and then all of a sudden you're going to21

have this trash enclosure jutting out and22
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that's going to be odd aesthetically.1

MR. EMERINE:  Um-hum.2

CHAIRPERSON MILLER:  And so yeah,3

so I'm saying well, what if they put like4

potted plants next to the wall that also5

jutted out?  So then it wouldn't be jutting6

out so far from the rest of what is behind it,7

since this whole facade could use some8

dressing anyway, if there is a lot of room on9

the sidewalk.10

MR. EMERINE:  I think that's a11

possibility.12

CHAIRPERSON MILLER:  And I13

understand this is going to be Public Space's14

call.15

MR. EMERINE:  Yeah.16

CHAIRPERSON MILLER:  But as far17

as, you know, this Board's looking for what we18

think is the best solution, is that something19

that you think is okay?  Given the applicant's20

position that the idea of what the Office of21

Planning is suggesting is not going to happen,22
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because of the relations between the tenants1

and the owner.2

And the other -- the present3

location is close to where people are eating4

and I can see that there is an issue there5

with trash and eating.  Shall I go to the6

applicant now or do you want to respond?7

MR. EMERINE:  Well, the -- I will8

say that from a locational perspective, the9

location next to the eating area, I would say10

is primarily objectionable due to aesthetics11

and the potential for odor.  If the enclosure12

is able to address those issues, then that13

might resolve the objections.14

It's a difficult call whether that15

location is more or less objectionable than16

the Minnesota Avenue case.  Here today, I17

guess I would say it would be our18

recommendation that the 25 th Street side19

should be explored first.20

CHAIRPERSON MILLER:  Thank you.21

To the applicant, what is your position on the22
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location?1

MR. SCARBOROUGH:  So considering--2

CHAIRPERSON MILLER:  Put your3

microphone on.4

MR. SCARBOROUGH:  I'm trying to5

stop you from considering this eating area,6

because that table or bench is there7

illegally.  They have no public space, no8

outdoor cafe.  They just put a bench out9

there.  I mean, the bench and the -- it10

shouldn't even be there.11

And now they've got the nerve to12

be concerned about whether there is odors from13

the eating area.  Look at their dumpster.14

Take a look at their dumpster and its15

proximity to this illegal eating area.  It is16

overflowing and I'll bet you it smells just as17

bad as ours does.18

CHAIRPERSON MILLER:  Okay.  19

MR. SCARBOROUGH:  I mean --20

CHAIRPERSON MILLER:  Okay.  Well,21

so the Office of Planning has expressed a view22
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that they think that the present site is1

preferable to the back.  And well given that2

you will have an enclosure that will, you3

know, seal the odors, etcetera, is that your4

position as well, that that's where you think5

it should be?6

MR. SCARBOROUGH:  Yes, I do.7

There's less sidewalk on Minnesota Avenue.8

CHAIRPERSON MILLER:  Okay.  9

MR. SCARBOROUGH:  There's much10

more area.  You know, I haven't seen a D.C.11

Surveyor's plat, but that very well may be --12

may not be public space.  I don't know.  Are13

you certain?14

CHAIRPERSON MILLER:  Okay.  I15

think where we are at is that an enclosure on16

25th Street where it is, that they are going17

to submit a drawing or something indicating18

what that enclosure is going to be like,19

right?  Okay.20

Office of Planning, when you are21

ready, I think we have -- I think we are done22
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with the dumpster issue, unless there is1

something more you want to add.2

MR. EMERINE:  We have nothing3

further to add.4

CHAIRPERSON MILLER:  On the5

dumpster issue.6

MR. EMERINE:  On this issue.7

CHAIRPERSON MILLER:  Okay.  All8

right.  So let's go on to any other, you know,9

proposed conditions or concerns that Office of10

Planning has.11

MR. EMERINE:  There has been the12

discussion about graffiti and what the Office13

of Planning was calling out in our report was14

the SR red painting on the windows.  You know,15

it was our kind of prima facie look at it that16

suggested that that's graffiti.  If the17

applicant is suggesting that that's a design18

element, then I guess we would recommend, you19

know, a different design treatment on those20

facades, which would be as simple as painting21

and trying to paint with some neutral color.22
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Otherwise --1

CHAIRPERSON MILLER:  What's your2

concern?  If you understand it now is that3

that's their design, you're not suggesting4

that they have to change their design or are5

you just suggesting that there is something6

about the color or is it that the walls are so7

dirty?  I mean, what's wrong with the facade?8

MR. EMERINE:  The paint on the9

facade next to the windows -- I'll put it this10

way.  A reasonable person could look at those11

facades and interpret it as being marred with12

graffiti.  And I think what the Office of13

Planning is suggesting under 733.11 that the14

Board may impose conditions pertaining to, the15

first element is, design.16

And that a paint job would go a17

long way toward improving the appearance of18

that facade, both facades.19

COMMISSIONER JEFFRIES:  A neutral20

color, with a neutral color?21

MR. EMERINE:  Correct, with22
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neutral colors.1

CHAIRPERSON MILLER:  And not to2

make it troubled here, but neutral colors3

looks like the color of the brick that doesn't4

seem very attractive to me.  So do you just5

mean that the -- I mean, is there something6

particularly wrong with the red?  I mean, I7

don't think that we can tell that well from8

these pictures.  So that's why I'm just trying9

to press like what is wrong with this per se?10

COMMISSIONER JEFFRIES:  Well,11

you've got -- you have different color brick.12

Apparently, there were openings that were13

closed and they used a reddish brick with the14

brown brick and then the brown brick is quite15

soiled in many, many places.  And you know, I16

don't particularly like painting brick,17

although, the city seems to love it.18

But you know, if it is the more,19

you know, economical, you know. solution, I20

mean, I'm perfectly fine with it.  But in21

terms of a neutral color, it's just I think22
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that's the way of saying, you know, let's not1

paint it, you know, some fushia color or some2

bright green or something, but something a3

very muted, you know, almost the color of that4

wall or whatever, just something that is --5

CHAIRPERSON MILLER:  Are you6

talking about the design that's on it?7

COMMISSIONER JEFFRIES:  Oh, no,8

no.9

CHAIRPERSON MILLER:  Or are you10

talking about the brick itself?11

COMMISSIONER JEFFRIES:  The brick.12

CHAIRPERSON MILLER:  The brick.13

COMMISSIONER JEFFRIES:14

Everything.15

CHAIRPERSON MILLER:  You think16

that the brick should be painted, so that it17

is all fresh looking?18

COMMISSIONER JEFFRIES:  Well,19

that's what I would say.  I don't know.  I20

mean, what does the Office of Planning say?21

MR. EMERINE:  Well, can I ask for22
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a point of clarification, Madam Chair, when1

you are referring to the design?  What2

specifically are you referring to?3

CHAIRPERSON MILLER:  Okay.  For4

clarification, I was referring to --5

COMMISSIONER JEFFRIES:  SR.6

CHAIRPERSON MILLER:  Yeah, SR with7

the red and the black outline.  I didn't know8

whether that's what Mr. Jeffries was talking9

about about a neutral color and I think that's10

not what you were referring to, right?11

COMMISSIONER JEFFRIES:  Well, I'm12

saying that that particular photograph, I13

think that whole wall should be painted a14

neutral, all the brick, it covers everything,15

you know, with a neutral color.  I mean, if16

you can't -- in terms of trying to remove that17

SR and keeping the brick as it is, I think18

it's still going to be somewhat unsightly.19

CHAIRPERSON MILLER:  Yes.20

MR. SCARBOROUGH:  Would an earth21

tone be okay?22
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COMMISSIONER JEFFRIES:  Um-hum.1

MR. SCARBOROUGH:  Yeah, well, we2

would consider that as something we would do3

immediately.4

CHAIRPERSON MILLER:  Okay.  I5

think -- you know, we don't get into design6

too much here.  However, the regulations in7

this particular case, you know, say we can.8

But I think, I guess, the concern was just the9

overall look.  And you said it's really old10

and it looks a little blighted.  So if you11

were to give it a fresh coat of paint, that12

would be great.  Okay.  13

COMMISSIONER JEFFRIES:  And14

something that goes with whatever kind of15

enclosure you have.  I mean, the whole thing16

can just look a little different.17

MR. SCARBOROUGH:  No safety orange18

or --19

COMMISSIONER JEFFRIES:  Right.20

MR. SCARBOROUGH:  All right.  We21

understand, a neutral color, earth tone,22
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something.1

COMMISSIONER JEFFRIES:  Um-hum.2

MEMBER WALKER:  Let me just ask3

for clarification.  Is the S and the R only on4

the side of the door a part of the design?5

MR. SCARBOROUGH:  No.6

MEMBER WALKER:  Okay.7

MR. SCARBOROUGH:  But it's not8

graffiti either.9

COMMISSIONER JEFFRIES:  The prior10

owner did that, right?11

MEMBER WALKER:  Well, what is it?12

MR. SCARBOROUGH:  That's what I --13

COMMISSIONER JEFFRIES:  The prior14

owner, right.15

MEMBER WALKER:  Okay.  16

MR. SCARBOROUGH:  It's not our17

design.  I don't know whose design it is, but18

it's not our design.19

COMMISSIONER JEFFRIES:  And if you20

were in a Historic District, you wouldn't have21

been able to do that.22



294

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. SCARBOROUGH:  No.  Now,1

there's another issue, historic.  We're not2

going to talk about that.3

CHAIRPERSON MILLER:  No, we're not4

the Historic Preservation Review Board.  Okay.5

So Office of Planning, so we've done the6

dumpster.  We have done painting.  What else?7

MR. EMERINE:  Just three more8

issues.  One very simple, there is a -- if you9

turn to Exhibit -- excuse me, Image 1, the10

Minnesota Avenue face, the -- right.  That11

metal flap back from the wall very simple.12

That should be fixed, so that there isn't a13

metal flap hanging off the wall.14

Okay.  The other issue is15

maintaining the property in the public space16

around the property in a litter free manner.17

Simply ensuring that the -- that any litter18

that happens to fall on public space as a19

result of the use of the property is promptly20

picked up and deposited appropriately.21

And the final issue is hours of22
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operation.  The Office of Planning -- the only1

recommendation that the Office of Planning has2

on hours of operation is that the applicant3

should stipulate its current hours of4

operation and not go beyond that.5

COMMISSIONER JEFFRIES:  The only6

other question, I mean, obviously, this is I7

think tied to Madam Chair's comments around8

some other vegetation, I mean, is there any9

way -- I guess it's still a public space10

concern in terms of if you had a couple of11

large potted plants or something, just to12

introduce something, you know, I mean, is that13

still going through public space?14

MR. EMERINE:  I imagine it would.15

I can't imagine there would be much objection16

to it, especially, if it's presented in a17

manner that this is intended to help beautify18

and soften the appearance of the enclosure.19

CHAIRPERSON MILLER:  I mean, I20

think we can suggest it, but I --21

COMMISSIONER JEFFRIES:  Well, no,22



296

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

no.  I'm just --1

CHAIRPERSON MILLER:  -- don't2

think we can require it.3

COMMISSIONER JEFFRIES:  No, no,4

I'm just making a suggestion.5

CHAIRPERSON MILLER:  Suggestions,6

great.  Okay.  7

COMMISSIONER JEFFRIES:  But see,8

they weren't listening.9

MR. SCARBOROUGH:  That's why we10

are here.11

COMMISSIONER JEFFRIES:  Okay.12

Okay.  Good, good, good.  Okay.  Oh, good,13

thank you.  You would be surprised how much14

business you do.  You would be surprised how15

protective we are of Ward 7 and 8.16

MR. SCARBOROUGH:  Oh, yeah, you17

should be.18

CHAIRPERSON MILLER:  How often is19

your trash collected?20

MR. SCARBOROUGH:  Every other day.21

CHAIRPERSON MILLER:  Every other22
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day?  And do you have any problems with1

overflow?2

MR. SCARBOROUGH:  The trash is3

collected every other day.4

CHAIRPERSON MILLER:  Okay.  5

MR. SCARBOROUGH:  Generally, no.6

You know, there are certain stock days where7

there is more cardboard than not, but8

generally speaking, we don't have trash9

overflowing.  As a matter of fact, in this10

picture here, our dumpster closes. And our11

dumpster has a top on it and it closes and I'm12

not -- you know, their dumpster is13

overflowing.14

CHAIRPERSON MILLER:  Just for a15

point of reference, do you know how often16

their trash is collected?17

MR. SCARBOROUGH:  Every other day,18

the same company.19

CHAIRPERSON MILLER:  Okay.  And20

you use a private trash collector?21

MR. SCARBOROUGH:  Yes.22
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CHAIRPERSON MILLER:  Okay.  Okay.1

Anything else, Office of Planning has?2

MR. EMERINE:  We have recommended3

that the special exception be granted for a4

period of three years.  And it was our intent5

with that recommendation to give the applicant6

adequate time to address the issues, ensure7

the performance and then give the Board and8

the community, which has expressed concerns9

about the property, an opportunity to review10

the site and ensure that good performance has11

been established.12

And again, as we called out in our13

report after that period, we would have no14

objection to an extension for -- of the15

special exception for a much longer period of16

time after that initial period.17

COMMISSIONER JEFFRIES:  The other18

thing that I brought up and I want to see what19

the Office of Planning has to say and I don't20

know whether we -- I'm looking at the paper21

advertisements for what they are selling.  And22
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I think I asked the applicant is there any1

other way they can advertise, you know, other2

than having the, sort of the, paper, you know,3

presented in that way over the window.4

I mean, do you have any ideas in5

terms of how they can handle that?  Because it6

looks a little unsightly again.7

MR. EMERINE:  Other than removing8

the paper entirely?9

COMMISSIONER JEFFRIES:  I would10

like them to remove it entirely, but, you11

know, I don't want to get into the way of how12

they operate the business.  But is there any13

other way that that could be done that you're14

not putting pieces of paper over the windows15

like that?16

MR. SCARBOROUGH:  Well, we can17

certainly look into it.  You see now, we're18

not Georgetown yet, but we will work on19

something that looks that way.20

COMMISSIONER JEFFRIES:  Well, you21

know, I can't see it, but it just, you know --22
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MR. SCARBOROUGH:  Maybe an outside1

menu board or something.  I don't know.2

COMMISSIONER JEFFRIES:  Yeah, if3

you do it -- yeah, absolutely, there you go.4

Just put some wood around it.5

CHAIRPERSON MILLER:  You just got6

to get Public Space on board.7

COMMISSIONER JEFFRIES:  Huh?8

CHAIRPERSON MILLER:  Just got to9

get Public Space on board.10

COMMISSIONER JEFFRIES:  Well, just11

something that attaches to the wall, to the12

actual brick and you can put all that and then13

you can change it whenever you want to.14

MR. SCARBOROUGH:  Still in Ward 8.15

COMMISSIONER JEFFRIES:  But see,16

I'm trying to push you all.17

MR. SCARBOROUGH:  Yeah, well, look18

and I don't mind that.  If you tell me to do19

it what other folks do, and we decide alone,20

I mean, the design will become graffiti and21

worn and --22
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COMMISSIONER JEFFRIES:  Well, you1

would have it behind glass.2

MR. SCARBOROUGH:  Oh, now, you've3

got us with -- it's already behind glass.4

COMMISSIONER JEFFRIES:  But it's5

behind glass in the actual store, in an actual6

business.7

MR. SCARBOROUGH:  Okay.  But it's8

facing out for those people walking by.  I9

mean, what good is having this window if you10

can't display something in it?  The light?11

We've got plenty of light inside.  I mean,12

every other place has got theirs in the13

window.  Why shouldn't we?14

CHAIRPERSON MILLER:  This is kind15

of a temporary thing, correct?  It's just --16

COMMISSIONER JEFFRIES:  No, no,17

no.  They -- no, these are up.  These are up18

all the time.19

MR. SCARBOROUGH:  That's right.20

They are not temporary.21

CHAIRPERSON MILLER:  Oh.22
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MR. SCARBOROUGH:  This is how you1

know -- this is like the KFC bucket of chicken2

and, I mean, you walk by the KFC, theirs is in3

the window.  McDonalds is in the window.4

Everybody's is in the window, aren't they?5

COMMISSIONER JEFFRIES:  Huh-uh.6

MR. SCARBOROUGH:  No?7

COMMISSIONER JEFFRIES:  Huh-uh.8

CHAIRPERSON MILLER:  Can I ask9

Office of Planning since you have visited the10

site, Mr. Jeffries has raised a concern with11

the signs in the window.  Does that -- is12

that --13

COMMISSIONER JEFFRIES:  The14

pictures of food in the window.15

CHAIRPERSON MILLER:  --16

objectionable?  The picture, yeah.  Did you17

find --18

MR. SCARBOROUGH:  That's the menu.19

CHAIRPERSON MILLER:  Do you have20

an opinion on that?  In that, you know, one of21

our provisions goes to, you know, signs and22
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design.  Did you find an issue with that?1

IT's not in your report.2

COMMISSIONER JEFFRIES:  Does it3

have to cover the entire window?4

MR. SCARBOROUGH:  No, it doesn't5

have to.6

MS. BROWN-ROBERTS:  I think,7

generally, I mean, of late, I mean, policy has8

been, you know, to leave windows unblocked so9

you can see inside of them.  So generally,10

across the city, I think that's the way we11

have been going.  I think in this case, what12

they can do is to, you know, get a glass box13

and mount it on the wall outside, at least I14

think that would maybe protect you from people15

tearing it down.16

And especially since it is sort of17

permanent and it's not something that you18

change every day.  I think, you know, mounting19

it on the wall --20

MR. SCARBOROUGH:  Okay.  21

MS. BROWN-ROBERTS:  -- I think22
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that's -- that may be able to --1

COMMISSIONER JEFFRIES:  Well, I2

just brought that up a minute ago, but I got3

all kind of resistance and so anyway --4

MS. BROWN-ROBERTS:  No, I think it5

was more reaction to this.6

MR. SCARBOROUGH:  I was wondering7

why we couldn't leave them in the window.  I8

mean, everybody is -- but you say now, we're9

leaning more towards leaving the windows free10

and clear?11

MS. BROWN-ROBERTS:  Right, right.12

And I think it makes for a better business,13

too, you know, the look on the outside anyway.14

COMMISSIONER JEFFRIES:  Well, you15

might be surprised how much business you get.16

MR. SCARBOROUGH:  Well, we're17

going to try it.  Absolutely.  Yes, sir.18

CHAIRPERSON MILLER:  And let me19

just say this.  You know, some of these things20

are suggestions.  We haven't had a vote on21

your case yet, you know.22
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MR. SCARBOROUGH:   I know.1

CHAIRPERSON MILLER:  For2

improvement.  And so I think what we are going3

to do is leave the record open for you to4

address some of these issues.  And if you find5

that some suggestion is exorbitantly extensive6

or something like that, we haven't ordered7

this yet.  Okay.  But these are ideas that the8

Board has come up with to improve the -- some9

of the aesthetics, you know, of the property.10

COMMISSIONER JEFFRIES:  But, Madam11

Chair, I would say that I personally feel sort12

of strongly about some of the suggestions, so13

I don't want you to leave here --14

CHAIRPERSON MILLER:  That's right.15

Okay.  16

COMMISSIONER JEFFRIES:  Yeah.  And17

I'm just one vote.18

MR. SCARBOROUGH:  We understand19

that.20

CHAIRPERSON MILLER:  Yeah, but you21

don't know what everybody else is thinking,22
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that's true.1

COMMISSIONER JEFFRIES:  I said I'm2

one vote.3

CHAIRPERSON MILLER:  No, I know.4

MR. SCARBOROUGH:  You are 1005

percent right.  The whole thing is that we are6

attempting to change the look and we want --7

COMMISSIONER JEFFRIES:8

Absolutely.9

CHAIRPERSON MILLER:  Exactly.10

COMMISSIONER JEFFRIES:  That's11

absolutely -- yeah.12

MR. SCARBOROUGH:  This type of13

look is out.  We want to move up.14

COMMISSIONER JEFFRIES:  Because15

you would be surprised once you do this, you16

know, in another few months, you will look17

around the corner and someone else has done18

something.19

MR. SCARBOROUGH:  I'm just looking20

out for my friend here.21

COMMISSIONER JEFFRIES:  I22
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understand.1

MR. SCARBOROUGH:  But there are2

some changes that are necessary.3

COMMISSIONER JEFFRIES:  Right,4

right.5

MR. SCARBOROUGH:  So we might as6

well make them now.7

CHAIRPERSON MILLER:  I think it8

would have a positive impact on the9

neighborhood.  I mean all of a sudden you are10

going to have a very different look, a fresh11

look.12

MR. SCARBOROUGH:  The neighborhood13

will look --14

CHAIRPERSON MILLER:  Fresh paint,15

fresh enclosure.16

MR. SCARBOROUGH:  If you look in17

our package, we've got 500 signatures from our18

petition.  Mr. Ahmadi helps the church out.19

He has a community award.  We're doing nice20

things there, so we might as well look like it21

as well.  We don't have a problem with it.22
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We're just going to have to spend some money.1

COMMISSIONER JEFFRIES:  It's2

really not that -- probably not as much as you3

think.  I mean, I think the cost of the4

enclosure is a little bit, but I know you5

don't want to send me -- but --6

CHAIRPERSON MILLER:  Okay.7

Anything else?8

MR. EMERINE:  Nothing further from9

the Office of Planning.10

CHAIRPERSON MILLER:  Okay.  Does11

the applicant have a comment on Office of12

Planning's recommendation of the 3 year term?13

MR. SCARBOROUGH:  Well, we would14

just like to continue to be in business.  We15

just wanted to continue to be in business and16

continue to comply with what is best for the17

city.  And I think that the Office of Planning18

has done a real nice job.  He has looked at19

everything and with a clear and unbiased eye20

and everything he says, I see it and I'm sure21

the whole Board does, too.  It's no problem.22
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CHAIRPERSON MILLER:  Okay.  What I1

mean is, and I think Office of Planning did2

say this, but in case you didn't hear, if we3

were to put a 3 year term on your operation,4

it just would mean that in three years you5

would come back and say look, everything is6

going great and then we would say fine.7

MR. SCARBOROUGH:  That's fine.  I8

heard it.9

CHAIRPERSON MILLER:  Yeah, okay.10

And --11

MR. SCARBOROUGH:  Of course, you12

know, what that means is we are talking about13

a temporary Certificate of Occupancy.  Is that14

what you are saying?15

CHAIRPERSON MILLER:  No.  You16

would have a Board order that would entitle17

you to a Certificate of Occupancy, but it18

would be -- yeah, I guess, so it would be for19

three years.20

MR. SCARBOROUGH:  Well, that's --21

CHAIRPERSON MILLER:  Okay.  Okay.22
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MR. SCARBOROUGH:  -- temporary.1

CHAIRPERSON MILLER:  It's getting2

late.3

MR. SCARBOROUGH:  You're talking4

about a temporary --5

CHAIRPERSON MILLER:  I mean, yeah.6

Nothing is permanent.  Well, I don't know what7

is permanent these days.8

MR. SCARBOROUGH:  It's late and9

I'm ready to go and you are, too.10

CHAIRPERSON MILLER:  Well, we just11

want to make clear --12

MS. MONROE:  I need to say13

something, because the C of O was not14

temporary.  The special exception only lasts15

for three years.  But say you left the16

premises, you sold your business to your17

brother and he ran the same business, well,18

the C of O would continue.  Okay.  Because it19

stays with the building.20

MR. SCARBOROUGH:  Yeah, you would21

have to have change of ownership.22
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MS. MONROE:  Right.  But you would1

get a change of ownership for the C of O,2

right.  But the special exception --3

MR. SCARBOROUGH:  But we may not4

have the special exception.5

MS. MONROE:  Right, because it6

will end in three years, unless you come back7

and renew it.  And you can renew it and renew8

it and renew it, as long as everything is9

fine.10

MR. SCARBOROUGH:  Well, it would11

be hard to sell without the special exception12

on it.  I'm telling you now.  Right.  So --13

MS. MONROE:  Maybe, I mean.14

MR. SCARBOROUGH:  -- we --15

CHAIRPERSON MILLER:  Before we say16

good night, let me just explore the reason17

that we are -- we would consider.  We are not18

making any decisions right now.19

MR. SCARBOROUGH:  Oh.20

CHAIRPERSON MILLER:  We would21

consider three years, why is it?  You have had22
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a business for?  No, you are the new owner.1

MR. SCARBOROUGH:  He's the new2

owner.3

CHAIRPERSON MILLER:  But there was4

a business operating there?5

MR. SCARBOROUGH:  That sign looks6

like it.7

CHAIRPERSON MILLER:  Before?8

MR. SCARBOROUGH:  Yes.9

CHAIRPERSON MILLER:  Office of10

Planning is recommending it, because they are11

a new business and you want to make sure it12

works out.  Okay.  13

MR. EMERINE:  Yes.14

CHAIRPERSON MILLER:  We are only15

considering these things.  We are not deciding16

today.  What you have to do now is -- let's17

talk about this, how it is going to be.  I18

think the major issue is this trash enclosure.19

Like what are we going to require that they20

give us before we decide?  What, a drawing, an21

indication of the material that is going to be22
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used?  Okay.  I'm asking Board Members really.1

COMMISSIONER JEFFRIES:  Just, you2

know, I think, you know, what they can do is3

just give us a drawing, you know, of what the4

actual enclosure will look like.  I think you5

should also have with it an actual picture of6

what this thing could look like in terms of7

another property, so we are clear about what8

it will look like, because sometimes, you9

know, it doesn't.10

You know, so I think in terms of11

paint color, I wouldn't mind you giving us,12

you know, a palette of what color you are13

talking about painting.  And then if you are14

going to put pottery, you know, large, what15

are they called, potted plants or something,16

I wouldn't mind seeing just a little site plan17

in terms of where they are going to be18

located.19

And let's see, is there anything20

else?  And then in terms of removal, now, in21

terms of the exhaust fan, that's --22
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MR. EMERINE:  The Board may want1

to ask for a new photograph from the applicant2

showing that it has, in fact, been fixed.3

COMMISSIONER JEFFRIES:  Yes, okay.4

Let's see.5

CHAIRPERSON MILLER:  Okay.  I just6

want to say, not to squash any of Mr.7

Jeffries' ideas, because I was going to8

suggest this as well, I mean, I think that9

this calls out for a little bit of10

beautification with potted plants and flowers,11

but that is public space.  And so we don't12

really have jurisdiction to require you to do13

that.14

But I think, you know, personally,15

if you do this whole repainting and you do the16

trash enclosure, that, you know, if you go to17

Public Space, you might want to ask permission18

to put out a picnic table and potted plants19

there and it would be all very inviting.20

I think that we are, this Board is21

very interested in, you know, beautification22
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of the city.  But we can't require it, we're1

not requiring you to do that.2

COMMISSIONER JEFFRIES:  I mean,3

you're going to go to Public Space anyway.4

CHAIRPERSON MILLER:  Yeah.5

COMMISSIONER JEFFRIES:  So why6

don't you give them a few things to look at?7

CHAIRPERSON MILLER:  Yeah, I think8

it would be great.9

MEMBER DETTMAN:  Madam Chair, I10

want to make a recommendation to the11

applicant.12

CHAIRPERSON MILLER:  Okay.  13

MEMBER DETTMAN:  Because I know14

that we spent some time looking at the15

location of the dumpster.  But what I heard16

was that you are using the same contractor and17

you are on the same schedule.  So I just want18

to recommend that, and this could be the first19

thing that you do when you leave here, at20

least explore the idea of putting these two21

dumpsters in the same spot.22
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Because if they are on the same1

schedule and you're using the same contractor,2

the whole stacking issue may be resolved.  You3

just empty them both at the same time or maybe4

there is an opportunity to save some money on5

trash collection if you just use one big6

dumpster.7

I know that your work relationship8

with your next door neighbor is not the best,9

but at least explore it.  He might kick you10

out as soon as you walk in and then we are11

just right back to where we are.12

COMMISSIONER JEFFRIES:  Um-hum.13

Yeah, I mean, I think that's the better14

alternative.  But you know, you have been15

grimacing since you have been here about this.16

Yeah, okay.17

MR. SCARBOROUGH:  We'll try.  I18

mean, but we have already done that.19

COMMISSIONER JEFFRIES:  Okay.  20

MR. SCARBOROUGH:  That's why we21

have got our dumpster out here.  No dumpsters22
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together.1

VICE CHAIRMAN LOUD:  I was just2

going to add to Commissioner Dettman's3

statement that you did mention that there was4

a lawsuit in play and it might be worth5

considering to have the two lawyers speak to6

each other instead of you guys directly7

instead of you trying to speak to the owner of8

Mario's.  Just have the two lawyers try to9

work something like that.  They might be able10

to move it a little bit further.11

COMMISSIONER JEFFRIES:  Yeah, it12

will cost you a lot more, but it may work.13

CHAIRPERSON MILLER:  Okay.  14

MR. SCARBOROUGH:  I've already got15

payment bills, moving, shelter, move signs out16

doors.  Now, you want a lawyer.17

COMMISSIONER JEFFRIES:  Well, you18

know, I mean, Board Member Loud is an19

attorney, so, you know, he is always trying to20

promote the profession.21

MR. SCARBOROUGH:  That's right.22
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You're an architect, he's an attorney.  I see.1

I understand.  Implication and legality.2

VICE CHAIRMAN LOUD:  There isn't a3

lawyer in Washington, D.C. who would charge4

you for bringing that question to him.  You're5

just asking him to raise a two minute question6

with another lawyer.7

MR. SCARBOROUGH:  Now, if they do8

try to charge, that's a different --9

COMMISSIONER JEFFRIES:  Two10

minutes.  Get back to me with that two11

minutes.12

VICE CHAIRMAN LOUD:  They won't13

charge you for that.14

CHAIRPERSON MILLER:  All right.15

So what we are -- 16

MR. SCARBOROUGH:  When will we17

know?  We don't have to get a lawyer?18

CHAIRPERSON MILLER:  No, you19

don't.  You have special exception right.20

MR. SCARBOROUGH:  Right.21

CHAIRPERSON MILLER:  Okay, okay.22
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This is what I'm going to say.  Okay.  What we1

have determined through this hearing is that2

what we want from you is the trash enclosure3

information and the paint information for4

sure, because -- and the picture that that5

metal flap has been removed.  I think those6

were the major issues to comply with the7

regulations.8

The other things -- well, no, and9

the design.  We haven't voted on that, but Mr.10

Jeffries, we do have jurisdiction over design11

of the windows, walls, so you should respond12

to the concern about putting the menus in the13

window.  But we are not requiring a response14

to that, because we're going to vote on it.15

MR. SCARBOROUGH:  You haven't16

voted on anything yet.17

CHAIRPERSON MILLER:  That's right.18

Well, I think there is consensus here though19

that you are going to definitely need to do20

the trash enclosure and deal with the21

painting.  No, no, you don't need it for that.22
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So what I'm saying, I can say to you is how1

long will it take you to comply with these2

requests?3

We made other suggestions about4

beautification, which you can address as well,5

but how long do you need?  We can put you on6

the October, I would think, you know, for our7

Special Meeting is the first Tuesday in8

October to vote on this, if you can get the9

material to us in time.10

MR. SCARBOROUGH:  Madam Chair?11

CHAIRPERSON MILLER:  Or if you12

have other urgencies, you can bring that to13

our attention.14

MR. SCARBOROUGH:  Madam Chair, we15

could have it tomorrow, if you would like.  We16

won't have the building painted and we won't17

have done those things, but we can present you18

a -- the material you are requesting, we could19

have that in a day or two.20

COMMISSIONER JEFFRIES:  Yeah, I'm21

not looking for you to paint the building22
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before you come back here.1

MR. SCARBOROUGH:  No, no.2

Eventually we will.3

COMMISSIONER JEFFRIES:  Yeah,4

yeah, yeah, but --5

MR. SCARBOROUGH:  All I'm saying6

is that we can have that material as soon as--7

we are interested in moving forward as quickly8

as possible.  I mean, I don't want to waste9

any more time.  I have already been here all10

day.  You pick the time.  Any time next week11

is good.  But I want you to be aware, we still12

don't have a Certificate of Occupancy.  It is13

expired.14

Mr. Moy, would you explain to them15

what that means?16

MR. MOY:  The Board Members are17

well aware of those particulars, sir.18

MR. SCARBOROUGH:  Okay.  When the19

Zoning Inspector comes by and sees we have no20

C of O in the window, we're in trouble.  So we21

want to comply.  Maybe we can get another22
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temporary one, maybe that would be something1

we can have.2

CHAIRPERSON MILLER:  I want to3

bring up another point to help you out really.4

And that I understand that time is of the5

essence for you.  And my point is that we have6

noticed in the record that the ANC has filed7

a report in opposition.  And the ANC is8

automatically a party in every case.9

MR. SCARBOROUGH:  Yes.10

CHAIRPERSON MILLER:  And if there11

is a party in opposition, then that means that12

the Office of the Attorney General will have13

to write a full order, which takes longer than14

if there is no opposition.  And then if there15

is no opposition, I think if you were16

listening today, a summary order and it's17

pretty quick.18

MR. SCARBOROUGH:  Sure.19

CHAIRPERSON MILLER:  So I was20

taking a look at the ANC letter, which is21

Exhibit 24, and part of their concern goes to22
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the property being in, what they call, a state1

of blight.  And I think that we have really2

addressed that at this hearing and identified3

steps that you are going to take that is4

actually going to beautify the property.5

So they also raise a concern6

though about being saturated with fast food7

restaurants and that's not something that is8

being changed by, you know, what you are going9

to do.10

However, this is my question to11

you.  Whether or not it might be -- and I12

don't know your ANC, you know your ANC.  You13

know, whether it might not serve you to14

prepare a filing, what you are going to file15

with the Board, and you would have to file16

with them anyway, because they are a party,17

you know, identifying all the steps that you18

are going to take to beautify your property.19

We talked about the paint and the20

trash and the whatever.  If you were to go to21

the ANC, if you could get their support, that22
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time would be well worth your effort, because1

it would mean that you would get an order very2

quickly out of the Office of Zoning.3

Otherwise, it will take longer.4

So I wanted to bring that to your5

attention before we set a date for your6

filing.7

MR. SCARBOROUGH:  May I say this,8

Madam Chair?  First of all, I don't think it's9

true that there is too many fast food.  There10

are only two, Mario's and us.  That's the --11

up and down Pennsylvania Avenue, there's just12

-- from 295 to Branch Avenue and I don't know13

what the ANC -- I don't understand that.14

Everybody in the community, all of our15

neighbors, they all love D.C. Carry-Out.16

And I don't understand Mr.17

Mohammed's feeling.  He has got some kind of18

a separate agenda, as far as I'm concerned.19

And I don't mind saying it, because -- and I20

wish he were here, as a matter of fact.  But21

we will do that.  I don't know that it will22
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make a difference at all.1

I mean, but we will submit to the2

ANC the same information that we are going to3

give the Board showing those steps that we4

will be taking to beautify the property.  I5

don't think that's his issue.  I really don't.6

I think it is something else, a hidden agenda.7

That's what I think.8

CHAIRPERSON MILLER:  Well, what9

you --10

COMMISSIONER JEFFRIES:  This is11

recorded here, so he might be able to read it,12

so certainly after reading this, you're13

probably not helping your cause.14

MR. SCARBOROUGH:  Well, I want him15

to know that's the way I feel.16

COMMISSIONER JEFFRIES:  Okay.  17

CHAIRPERSON MILLER:  Okay.18

Regardless of the Chairman's agenda there,19

what we would need in order to issue a summary20

order, you know, would  be a letter from the21

ANC as a whole, you know, vote in support.  So22
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if -- do you know when they meet?  If you want1

us to -- what we can do is just schedule your2

-- our decision and your filing just a little3

bit later, so that you have that opportunity4

to try, you know.5

MR. SCARBOROUGH:  I don't know6

when they meet right now, but I'll find out.7

And I'll be in touch with you and let you know8

when they meet and we will go to the meeting9

and -- but I'm telling you that this -- you10

know, am I to understand you correctly to say11

that we cannot receive what we are after12

without the ANC approval?13

CHAIRPERSON MILLER:  No, no.  You14

can.15

MR. SCARBOROUGH:  Okay.  I just16

wanted to know.17

CHAIRPERSON MILLER:  What I'm18

saying -- you can.  We make the decision based19

on the evidence in the record.20

MR. SCARBOROUGH:  Um-hum.21

CHAIRPERSON MILLER:  And the ANC22
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report is just one piece of evidence that we1

give great weight to, but that, you know, we2

consider.  So we can certainly grant an3

application that an ANC opposes if the Board4

finds that it is justified.  That's not the5

issue.  My issue to you is I heard you that6

time is of the essence.7

And all I'm saying is with an ANC8

in opposition, they are a party and that means9

that the order writing takes a different10

course and takes longer, that's all.11

MR. SCARBOROUGH:  Well, we will12

take whatever course.  If it takes longer, it13

just takes longer.14

CHAIRPERSON MILLER:  Right.15

MR. SCARBOROUGH:  I was just16

hoping to move along quicker.  But yeah.17

Well --18

CHAIRPERSON MILLER:  My point was19

just do you want that opportunity, you know,20

to make the decision a few weeks later in the21

event that you were able to convince the ANC22



328

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

to support you?1

MR. SCARBOROUGH:  I feel the same2

way about convincing the ANC that I do about3

convincing Mario's using the same dumpster.4

That's just the way it is.  Anthony Mohammed5

has already --6

CHAIRPERSON MILLER:  Okay.  7

MR. SCARBOROUGH:  -- said to me in8

so many words that he is -- don't want to play9

fair.10

CHAIRPERSON MILLER:  Okay.  This11

is what I'm saying and we can wrap this up.12

It's a scheduling question.  Do you -- I think13

for next week, you know, it's very -- the14

logistics you have to get it into us by15

Thursday in order for us to vote by Tuesday.16

It might be really too quick a turn around on17

getting --18

MR. SCARBOROUGH:  Sure.19

CHAIRPERSON MILLER:  -- you know--20

MR. SCARBOROUGH:  Since we are not21

knowing when the ANC meets and --22
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CHAIRPERSON MILLER:  Well --1

MR. SCARBOROUGH:  -- that's a2

little different.3

CHAIRPERSON MILLER:  Okay.  So4

what's what -- I just want to say we can make5

the schedule just a little bit longer in the6

short run, which may save time for you in the7

long run.8

MR. SCARBOROUGH:  Okay.  9

CHAIRPERSON MILLER:  It may not.10

You may be unsuccessful, but to give you that11

chance, if you want it.12

MR. SCARBOROUGH:  Sure.13

CHAIRPERSON MILLER:  In which case14

I would probably put this on the agenda for15

October 7th or something.  And if you find you16

need more time, you can ask us for that.  But17

that should -- I don't know.  Unless they met18

yesterday, I really don't know.19

MR. SCARBOROUGH:  So are we saying20

October 7th?21

CHAIRPERSON MILLER:  I think we22
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are.  Ms. Bailey, does that sound right?1

MS. BAILEY:  October 7 th, Madam2

Chair?3

CHAIRPERSON MILLER:  That's our4

normal meeting date.  No, I'm just pausing in5

the event that I don't know when this ANC6

meets.  Whether, you know, they have already7

met the first of the month.  Okay.  I think8

what we can do is why don't we set it for our9

normal meeting day, October 7 th?  And if by10

any chance you need a little more time, you11

can just submit in writing a motion request12

for extension of time and that won't be a13

problem.14

We're discussing October 7th now to15

allow the applicant to go to the ANC with his16

proposed changes, which may address their17

concerns.  But we should also then allow the18

ANC the opportunity to respond, I think.  So19

I'm wondering if October 7th is enough time or20

whether we ought to just add one more week or21

so?  Does anybody have a comment?22
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MR. SCARBOROUGH:  I do, Madam1

Chair.2

CHAIRPERSON MILLER:  Yes, go3

ahead.4

MR. SCARBOROUGH:  Actually, let's5

go ahead and add one more week.6

CHAIRPERSON MILLER:  One more7

week, October 14th?8

MR. SCARBOROUGH:  Yes.9

CHAIRPERSON MILLER:  Okay.  Thank10

you.11

MS. MONROE:  Madam Chair, is that12

the date of the decision?13

CHAIRPERSON MILLER:  I think14

that's --15

MS. MONROE:  Do you want16

submission dates or --17

CHAIRPERSON MILLER:  No, that's18

all we need to explore.19

MS. MONROE:  Okay.  20

CHAIRPERSON MILLER:  Right.  I was21

thinking that that was the date of the22



332

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

decision, in which case, you know, applicant1

would have to file --2

MR. SCARBOROUGH:  Submissions are3

going to happen quickly.  I mean, we're going4

to be filing quickly.  So I think that by the5

14th we will be able to make a decision or we6

will be able to make a decision.7

CHAIRPERSON MILLER:  Okay.  We8

want to leave time for you to file and in time9

for the ANC to respond, if they want to.  So10

today is the 9th.11

MS. BAILEY:  Madam Chair?12

CHAIRPERSON MILLER:  Yes?13

MS. BAILEY:  If I can just make,14

possibly, a suggestion, September 30th for the15

applicant's submission and then October 7 th16

for the ANC's submission and then that would17

take the Board's decision to October 14th.18

CHAIRPERSON MILLER:  Do you think,19

applicant, you need until the 30th or do --20

MR. SCARBOROUGH:  No, we don't.21

CHAIRPERSON MILLER:  The 23rd good?22
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MR. SCARBOROUGH:  We're going to1

submit as quickly as possible.2

CHAIRPERSON MILLER:  Okay.3

MR. SCARBOROUGH:  I'm figuring two4

weeks.5

CHAIRPERSON MILLER:  Right, okay.6

MR. SCARBOROUGH:  10 days.7

CHAIRPERSON MILLER:  Okay.  So --8

MR. SCARBOROUGH:  But it never9

hurts to have more luxury time.10

CHAIRPERSON MILLER:  Okay.11

MR. SCARBOROUGH:  Who knows we12

might have a hurricane.13

CHAIRPERSON MILLER:  Okay.  You14

can file with this Board by September 30th.15

But if the ANC is meeting earlier, you're16

going to want to submit it earlier.  It's17

going to, you know, go around.  This is giving18

you an opportunity to engage them.19

MR. SCARBOROUGH:  Right.20

CHAIRPERSON MILLER:  So you will21

figure that out.  Okay.  So just for the22
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Board's purposes then, we can leave it as Ms.1

Bailey said for us September 30th and for them2

October 7th.  It may be that you may change3

something after you meet with them also that4

you may have a different filing with us.  You5

may have more beautification or whatever.6

Okay.7

MR. SCARBOROUGH:  I would just8

like to ask Mr. Jeffries, do you think this9

tabletop is a nice earth color?  Do you think10

this is a nice earth color?  I'm serious.11

COMMISSIONER JEFFRIES:  Just, you12

know, present a palette, you know, warm13

instead of an earth tone.  I'm saying neutral14

or muted, but --15

MR. SCARBOROUGH:  A backdrop looks16

real good now.  We can paint the wall that17

color.18

COMMISSIONER JEFFRIES:  No, I'm19

not saying that color, but, you know, it could20

be sort of a grey.  I mean, look, just, you21

know, work with the Office of Planning and22
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they will make some suggestions.  Thank you.1

MR. SCARBOROUGH:  Thank you.2

CHAIRPERSON MILLER:  I thought you3

meant that for your picnic table out front.4

MR. SCARBOROUGH:  No, we're not5

going to do it.6

CHAIRPERSON MILLER:  You're not7

going to do it?8

MR. SCARBOROUGH:  No, because9

that's something they got.  All that trash you10

see out there is probably pizza boxes.11

CHAIRPERSON MILLER:  All right,12

all right.  Well, you will see.  You talk to13

the ANC and you will see.  Okay.  All right.14

Anything else on this case?15

Ms. Bailey, do you want to repeat16

the dates and that will conclude the case?17

MS. BAILEY:  Sure, Madam Chair.18

The applicant's submission is due September19

30th.  The ANC's response October 7th.  And the20

Board is going to consider a decision on21

October 14th at its Special Public Meeting.22
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CHAIRPERSON MILLER:  Okay.  I1

think that concludes this case, unless there2

are any other questions.3

All right.  Then let's go vote.4

And this case is -- hearing is adjourned.5

(Whereupon, the Public Hearing was6

concluded at 6:31 p.m.)7
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