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 P R O C E E D I N G S 1 

 CHAIRPERSON MOLDENHAUER:  This hearing 2 

will please come to order.  Good morning, ladies 3 

and gentlemen.  We are located in the Jerrily R. 4 

Kress Memorial Hearing Room located at 441 4th 5 

Street, N.W.  This is October 18th, 2011 -- the 6 

Public Hearing in the Board of Zoning Adjustment 7 

for the District of Columbia. 8 

 My name is Meridith Moldenhauer, 9 

Chairperson.  Joining me today to my left is the 10 

Vice-Chairperson Nicole Sorg, Mayoral Appointee. 11 

 To my far right is Lloyd Jordan, Mayoral 12 

Appointee, and to my far right is Jeffery Hinkle, 13 

representative of the National Capital Planning 14 

Commission. 15 

 Copies of today's hearing agenda are 16 

available to you and are located to my left in 17 

the wall bin near the door. 18 

 Please be advised this proceeding is 19 

being recorded by a court reporter and is also 20 

being webcast live.  Accordingly, I must ask you 21 

to refrain from any disturbing noise or actions 22 
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in the hearing room. 1 

 When presenting information to the Board, 2 

please turn on the microphone, first stating your 3 

name and home address.  When you are finished 4 

speaking, please turn off the microphone, so that 5 

the microphone is no longer picking up sounds or 6 

background noise. 7 

 All persons planning to testify either in 8 

favor or in opposition are to fill out two 9 

witness cards.  These witness cards are located 10 

to my left in the wall bin near the door and on 11 

the tables in front of me.  Upon coming forward 12 

to speak to the Board, please give both cards to 13 

the court reporter sitting to my right. 14 

 Also, if you wish to file written 15 

testimony or additional supporting documentation 16 

today, please submit any original and 12 copies 17 

to the Secretary for distribution.  If you do not 18 

have the requisite number of copies, you may 19 

reproduce copies on the machine in the Office of 20 

Zoning located across the hall. 21 

 The order of procedures for special 22 
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exceptions and variances are as follows:  one, 1 

statement of the Applicant and Applicant's 2 

witnesses; two, parties and persons in support; 3 

three, parties and persons in opposition; four, 4 

government reports, including the Office of 5 

Planning and Department of Transportation; five, 6 

reports of the ANC; and six, closing statements 7 

and rebuttal or comments from the Applicant. 8 

 Pursuant to Section 3117.4 and 3117.5, 9 

the following time constraints will be 10 

maintained.  The Applicant, Appellant, persons 11 

and parties in support, including witnesses, will 12 

be given 60 minutes collectively.  Appellees, 13 

persons and parties in opposition, including 14 

witnesses, will be given 60 minutes collectively. 15 

 Individuals will be given 3 minutes, and 16 

organizations will be given 5. 17 

 These time restraints do not include 18 

cross-examinations or questions from the Board.  19 

Cross-examination of witnesses is permitted by 20 

the Applicant or parties.  The ANC within which 21 

the property is located is automatically a party 22 
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to a special exception or a variance case.  1 

Nothing prohibits the Board from placing 2 

reasonable restrictions on cross-examination, 3 

including time limitations or limitations of the 4 

scope of cross-examination. 5 

 The record will be closed at the 6 

conclusion of each case, except for any materials 7 

specifically requested by the Board.  The Board 8 

and the Staff will specify at the end of each 9 

hearing exactly what is expected and the date 10 

when the person must submit the evidence to the 11 

Office of Zoning.  After the record is closed, no 12 

other information will be accepted by the Board. 13 

 The District of Columbia Administrative 14 

Procedures Act requires that public hearings on 15 

each case be held in the open before the public. 16 

 Pursuant to Section 405(b) and 406 of the Act, 17 

the Board may, consistent with the rules and 18 

procedures or the Act, enter into a closed 19 

meeting on a case for purposes of seeking legal 20 

counsel on a case pursuant to D.C. Code 21 

2-257(b)(4) and/or deliberating on a case 22 
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pursuant to D.C. Code 2-575(b)(13), but only 1 

after providing the necessary Public Notice and 2 

in the case of emergency closed meetings after 3 

taking a roll call vote. 4 

 The decision of the Board in these 5 

contested cases must be based exclusively on the 6 

public record.  To avoid any appearance to the 7 

contrary, the Board requests that persons not 8 

engage members of the Board in conversation. 9 

 Please turn off all beepers and cell 10 

phones at this time and to not disturb these 11 

proceedings. 12 

 The Board will now consider any 13 

preliminary matters.  Preliminary matters are 14 

whether a case will or should be heard today, 15 

such as requests for postponement, continuance or 16 

withdrawal, or whether proper adequate notice of 17 

a hearing has been given. 18 

 If you are not prepared to go forward 19 

with your case today or if you believe that the 20 

Board should not proceed, now is the time to 21 

raise such a matter. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  9 

 Mr. Secretary, do we have any preliminary 1 

matters? 2 

 MR. MOY:  The Staff is not aware of any 3 

major preliminary matters this morning, Madam 4 

Chair. 5 

 CHAIRPERSON MOLDENHAUER:  Thank you. 6 

 Then all individuals wishing to testify 7 

this morning, if you can please stand, and the 8 

oath will be administered. 9 

 MR. MOY:  Do you solemnly swear or affirm 10 

that the testimony you are about to present in 11 

this proceeding is the truth, the whole truth, 12 

and nothing but the truth? 13 

 [Witnesses sworn en masse.] 14 

 MR. MOY:  Ladies and gentlemen, you may 15 

consider yourself under oath. 16 

 CHAIRPERSON MOLDENHAUER:  Thank you very 17 

much, Mr. Moy. 18 

 And we will be moving the schedule around 19 

a little bit this morning.  The first case that 20 

we will hear, I believe, is the last case that is 21 

on our calendar for the morning, the Madrid case. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  10 

 So, if there's actually any computerized 1 

information that's up right now for an earlier 2 

case, if you can just simply close that down, so 3 

it's not on the screen.  I think you can actually 4 

leave it there, though, if you like.  Thank you. 5 

 Application No. 18250 6 

 MR. MOY:  Good morning, Madam 7 

Chairperson, members of the Board. 8 

 We have the first application before the 9 

Board, this morning's session.  It is Application 10 

No. 18250.  This is the application of Raymundo 11 

B. Madrid.  The advertisement is advertised as 12 

pursuant to 11 DCMR 3104.1, for a special 13 

exception to allow an addition to an existing 14 

one-family semidetached dwelling under Section 15 

223, not meeting the lot occupancy (Section 403) 16 

and side yard (Section 405) requirements in the 17 

R-4 District at premises 509 Q Street, N.W., 18 

property located in Square 477, Lot 28. 19 

 As the Board will recall at its Public 20 

Hearing on September 27th, the Applicant amended 21 

his application to also add relief from open 22 
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court relief under Section 406.  1 

 That complete's the Staff's briefing, 2 

Madam Chair. 3 

 CHAIRPERSON MOLDENHAUER:  Thank you very 4 

much. 5 

 MR. MOY:  Oh, there is one other thing.  6 

Sorry. 7 

 CHAIRPERSON MOLDENHAUER:  Oh, yes. 8 

 MR. MOY:  The Staff is in receipt of an 9 

e-mail message a few minutes ago from ANC-2C02, 10 

and I believe this e-mail message is in your case 11 

folders, Madam Chair. 12 

 CHAIRPERSON MOLDENHAUER:  Thank you very 13 

much.  Yes.  I believe all Board members have 14 

that. 15 

 If the parties can please step forward. 16 

 [Pause.] 17 

 MS. MOORE:  You know, before we begin, I 18 

didn't realize.  I thought that this was going to 19 

be last on the agenda, so my architect is not 20 

here yet.  Is there any way we can move it, so -- 21 

he's been named as a party to the hearing -- so 22 
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he can be here for the testimony? 1 

 CHAIRPERSON MOLDENHAUER:  He's actually 2 

not a party.  You're a party to the hearing.  The 3 

architect is a witness for you. 4 

 MS. MOORE:  I added both of us as a 5 

party.  My understanding was that he was a party. 6 

 CHAIRPERSON MOLDENHAUER:  He can't be a 7 

party because he does not have the proximity, nor 8 

does he -- the application initially wa just for 9 

you. 10 

 MS. MOORE:  Okay. 11 

 CHAIRPERSON MOLDENHAUER:  So you're the 12 

one that has the specific relationship to the 13 

Applicant and application. 14 

 That being said, is there any way you can 15 

call him and see if he can be here? 16 

 MS. MOORE:  I've just e-mailed him to let 17 

him know, and I'm waiting to hear back. 18 

 CHAIRPERSON MOLDENHAUER:  All cases start 19 

at nine o'clock, and the Board reserves the right 20 

to modify any schedule on the hearing, so it's 21 

always best just in general for the public to 22 
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never consider the actual schedule that's there 1 

initially. 2 

 MR. WILSON:  Madam Chair, may I raise a 3 

question? 4 

 CHAIRPERSON MOLDENHAUER:  Yes.  5 

 Actually, can you both just identify 6 

yourself for the record, so that as the court 7 

reporting is going forward, please -- 8 

 MR. WILSON:  My name is Paul Wilson.  I 9 

am the architect for the project. 10 

 CHAIRPERSON MOLDENHAUER:  Yes.  Thank 11 

you. 12 

 Please.  You had a question. 13 

 MR. WILSON:  The owner is also not here, 14 

so I'm open to rescheduling or making it late. 15 

 CHAIRPERSON MOLDENHAUER:  What we'll 16 

simply do is we will start with initially our 17 

first case on the agenda, and we'll have to see 18 

if our commissioner is available to come out.  19 

Monthly, he's here.  So what we'll do is we'll 20 

put this off, and we'll have -- hear this later 21 

on in the morning. 22 
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 MS. MOORE:  Okay. 1 

 CHAIRPERSON MOLDENHAUER:  Thank you. 2 

 MS. MOORE:  Thank you very much. 3 

 [Pause.] 4 

 Application No. 18260 5 

 MR. MOY:  Good morning, Madam Chairperson 6 

and members of the Board. 7 

 With that, then the first case before the 8 

Board action is Application No. 18260.  This is 9 

the application of The Holy Comforter-St. Cyprian 10 

Community Action Group, pursuant to 11 DCMR 11 

3104.1, for a special exception under Subsection 12 

2116.1.  This is to allow the location of 13 

accessory parking spaces other than on the same 14 

lot as the principal use in the C-2-A and C -- 15 

and R-4 Districts.  Again, to repeat, C-2-A and 16 

R-4 Districts at premises 124 15th Street, S.E., 17 

property located in Square 1072, Lots 48, 84, and 18 

800. 19 

 CHAIRPERSON MOLDENHAUER:  Thank you. 20 

 And I'd just like to indicate that 21 

Commissioner Anthony Hood has joined us for the 22 
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remainder of the cases this morning, but if the 1 

Applicant can please introduce themselves for the 2 

record. 3 

 MS. DESSASSO:  [Speaking off mic.] 4 

 CHAIRPERSON MOLDENHAUER:  I think your -- 5 

 MS. DESSASSO:  Is it on? 6 

 CHAIRPERSON MOLDENHAUER:  Now it's on. 7 

 MS. DESSASSO:  Oh, I hear it too. 8 

 Good morning.  Janice M. Dessasso, 347 9 

11th Street, S.E., Washington, D.C. 10 

 CHAIRPERSON MOLDENHAUER:  Thank you. 11 

 MR. RAY:  I am Todd Ray with Studio 27 12 

Architecture, and we're at 1600 K Street. 13 

 CHAIRPERSON MOLDENHAUER:  Good morning. 14 

 I think that we have a fairly full record 15 

in this case.  I guess my only -- obviously, the 16 

Applicant, if they wish, they can make a 17 

presentation on the case.  My only question would 18 

be just finalizing exactly, based on our 19 

exhibits, which exhibit is going to be the final 20 

plan that would be attached to whatever potential 21 

order would be granted, and that way, we just -- 22 
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because I knew there were some issues at the 1 

condominium lot and the alleys that are being 2 

designated here.  So, if you can just maybe 3 

address that, that would be helpful. 4 

 MR. RAY:  I certainly can. 5 

 What we can do is we can add, we have 6 

actually sent the final document to you, but what 7 

it illustrates is that here is the boundary line 8 

for the condominiums, and then we have put our 9 

parking on this side, so that we come off the lot 10 

in this direction, so that we don't have the 11 

drive through this condominium area.  So that 12 

will be -- I think you actually have that in the 13 

packet.  This will be the final one that's added. 14 

 CHAIRPERSON MOLDENHAUER:  We do.  I think 15 

that that is our Exhibit 25, the second page of 16 

our Exhibit 25. 17 

 I thought that there was a -- oh, yeah.  18 

And the second page then shows, that exhibit 19 

shows the landscaping on that as well. 20 

 MR. RAY:  Correct. 21 

 CHAIRPERSON MOLDENHAUER:  Do Board 22 
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members have any questions in regards to the 1 

Applicant or the standard for the Applicant to 2 

satisfy the special exception? 3 

 VICE-CHAIRPERSON SORG:  Madam Chair, I do 4 

have one question.  Thank you. 5 

 Sort of related, in some of the reports 6 

that we've gotten, for example, from OP, it says 7 

that there's a question about the commercial 8 

nonresidential FAR and indicates that, I guess, 9 

OP and the Applicant have had some conversations 10 

about reducing the square footage of the 11 

building.  I think it would be good to hear about 12 

that from the Applicant. 13 

 And also, my sort of second question, 14 

which is probably more for us, is if we don't -- 15 

if that redesign hasn't been done, then we'll 16 

have to consider -- those would be entirely new 17 

plans that would affect perhaps this and whether 18 

or not we could vote on them today.  But I think 19 

it would be worthwhile hearing about that 20 

conversation. 21 

 MR. RAY:  Certainly.  I can address that 22 
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very clearly. 1 

 I suppose that you guys know the 2 

uniqueness of trying to deal with a lot that has 3 

two different zones on it, and what we found is 4 

that we have a small area for the residential.  5 

And so it has an FAR of .9 versus the 1.5 of the 6 

C-2-A. 7 

 And so we had to do a recalculation, 8 

slight tweaking, and our final FAR square footage 9 

is 11,642 square feet, which has been 10 

communicated back to the Zoning Office.  And the 11 

effect that that has -- 12 

 CHAIRPERSON MOLDENHAUER:  You just got to 13 

be on your mic, I think.  Sorry. 14 

 VICE-CHAIRPERSON SORG:  Yeah. 15 

 CHAIRPERSON MOLDENHAUER:  Can you just 16 

make sure whenever you are speaking that you 17 

speak either into the -- 18 

 MR. RAY:  Yeah. 19 

 CHAIRPERSON MOLDENHAUER:  -- handheld mic 20 

or the other mic?  Thank you. 21 

 MR. RAY:  The effect that that has is a 22 
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slight tweak to the upper floor of the rear of 1 

the building, and so the overall volume, mass, 2 

everything of the building stays approximately of 3 

the same.  And then so it's only just a small 4 

tweak. 5 

 What you have now illustrates a line at 6 

this location, and then so it's just this 7 

modification here.  And I can file, file that 8 

plan.  It's not a substantive change is what I'm 9 

saying. 10 

 CHAIRPERSON MOLDENHAUER:  And that change 11 

on those plans does not change your required 12 

number of parking spaces, does it? 13 

 MR. RAY:  No. 14 

 I would -- if I may add just for 15 

reinforcing some items.  We have had a series of 16 

meetings with the community, and we also have 17 

support from the ANC, which you've noticed.  And 18 

we also have about nine letters of support from 19 

the community. 20 

 CHAIRPERSON MOLDENHAUER:  Do any Board 21 

members have any other questions for the 22 
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Applicant? 1 

 [No audible response.] 2 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 3 

does the Applicant have anything additional 4 

they'd like to add? 5 

 MR. RAY:  A favor?  Basically, we've been 6 

having preliminary conversations with DCRA, and 7 

DCRA Zoning had referred to Section 333, storage 8 

and parking on alley lots.  And we just received 9 

this late yesterday afternoon. 10 

 Upon investigating that a little bit 11 

more, let me just read you the reference that 12 

they are making:  Storage of wares and goods -- 13 

 CHAIRPERSON MOLDENHAUER:  Can you 14 

actually reference the section again, please? 15 

 MR. RAY:  Yes.  33 -- I'm sorry.  333. 16 

 Storage of wares and goods, parking lot, 17 

parking garage, or public storage garage not 18 

otherwise permitted under this chapter on any 19 

alley lot or so recorded on the record of the 20 

surveyor, District of Columbia, or records of the 21 

-- et cetera, et cetera.  Basically, it's saying 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  21 

that parking lots are not permitted 1 

 Then what I would like to reference is 2 

actually definitions, Section 199. 3 

 MR. HOOD:  Is that from Matt Le Grant?  4 

Who is that from? 5 

 MR. RAY:  It was not from Matt Le Grant. 6 

 It was from the Zoning reviewer.  I actually 7 

don't have the person's name in front of me. 8 

 MR. HOOD:  Justin or something of that 9 

nature? 10 

 MR. RAY:  It was staff. 11 

 MR. HOOD:  Okay. 12 

 MR. RAY:  And so what I would refer to 13 

then is under Section 199 under definitions, that 14 

under the definition of lot, comma, parking, as 15 

it defines the parking lot, a track of land used 16 

on temporary parking for motor vehicles when the 17 

use is not accessory to any other use.  So it's 18 

basically saying that it's a non-accessory use, 19 

and in fact, what we are using it for is the 20 

accessory use. 21 

 The reason I bring this up is just so you 22 
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can reference that whenever you are making your 1 

decision. 2 

 MR. HOOD:  Do you have a copy of that 3 

letter that you can pass to us and we can make 4 

copies? 5 

 MR. RAY:  The letter from DCRA? 6 

 MR. HOOD:  Yeah. 7 

 MR. RAY:  No.  I don't have it as a 8 

letter.  It was a comment within the review -- 9 

 MR. HOOD:  Oh, it was a comment. 10 

 MR. RAY:  -- of some drawings that we're 11 

looking at.  I'm sorry. 12 

 And basically, what it is, is that by 13 

definition, this does not classify as a parking 14 

lot.  It's accessory parking to the use of the 15 

building, and therefore, the comment is actually 16 

not valid. 17 

 CHAIRPERSON MOLDENHAUER:  Thank you. 18 

 Yes.  I do -- I was just looking at the 19 

actual regs quickly, but I do think that this is, 20 

obviously, accessory use, trying to provide 21 

parking for a structure off site.  So I don't 22 
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think that that should be an issue. 1 

 And this is, obviously, self-certified, 2 

so we can make a reference, but at the same time, 3 

if you go back to the ZA and the ZA indicates 4 

that additional relief is needed, then 5 

unfortunately, the process would be that you 6 

would have to come back to us.  But I think 7 

especially, depending upon what the Board does, 8 

if we make a decision today, that may limit what 9 

actually goes into the order, so you may just 10 

have to address that with the ZA and the staff. 11 

 MR. RAY:  Yes. 12 

 CHAIRPERSON MOLDENHAUER:  That being 13 

said, then at this point in time, I'll ask if 14 

there are any individuals in support in the 15 

audience. 16 

 [No audible response.] 17 

 CHAIRPERSON MOLDENHAUER:  If there's any 18 

individuals in opposition int eh audience? 19 

 [No audible response.] 20 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 21 

then we'll turn to the Office of Planning for 22 
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their report. 1 

 MR. JACKSON:  Good morning, Madam Chair, 2 

members of the Board. 3 

 CHAIRPERSON MOLDENHAUER:  Good morning. 4 

 MR. JACKSON:  My name is Arthur Jackson 5 

with the D.C. Office of Planning, and I'll 6 

present a brief summary of the Office of Planning 7 

report. 8 

 Essentially, we stand on the record in 9 

that we have recommended approval of this 10 

application.  We also noted that the requirement 11 

that the Applicant is trying to meet is five 12 

parking spaces, so we just recommend that the 13 

approval actually be specific to Lot 800, since 14 

that meets the required parking -- their parking 15 

requirement for the proposed use. 16 

 We also note that this particular use is 17 

specifically allowed for accessory parking spaces 18 

under 201.6 of the Zoning Regulations and that 19 

the Office of Planning's report goes through each 20 

provision of those regulations, and we find the 21 

application as revised is consistent with all 22 
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those provisions. 1 

 We therefore recommend the approval of 2 

the application with the modifications as 3 

presented today, and we're available to answer 4 

any questions. 5 

 CHAIRPERSON MOLDENHAUER:  Thank you very 6 

much. 7 

 Do Board members have any questions for 8 

Mr. Jackson? 9 

 MR. JORDAN:  Not for Mr. Jackson but just 10 

in general. 11 

 Is the square-foot reduction to 11,202?  12 

Is that what that -- 13 

 MR. RAY:  11,642. 14 

 MR. JORDAN:  642.  Thanks. 15 

 CHAIRPERSON MOLDENHAUER:  Does the 16 

Applicant have any questions for the Office of 17 

Planning? 18 

 MR. RAY:  No, we do not. 19 

 CHAIRPERSON MOLDENHAUER:  Then at this 20 

point in time, I will look to see if there is 21 

anybody in the audience from ANC-6C. 22 
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 Actually, before I get to ANC-6C, I will 1 

just indicate that we do have a report in our 2 

record from the Department of Transportation, 3 

which is our Exhibit No. 27, which outlines that 4 

they have no objection to the proposal.  I just 5 

want to reference that in regards to government 6 

reports. 7 

 But now seeing no one in the audience 8 

from ANC-6C, I'll indicate that we have Exhibit 9 

26 in our record which states that a regularly 10 

called and properly noticed meeting, ANC-6C, 11 

there was a quorum present in which they voted 12 

unanimously 9 to 0 to support the application. 13 

 That being said, we'll look back to the 14 

Applicant to see if there are any closing 15 

remarks. 16 

 MS. DESSASSO:  No.  We have none.  We 17 

thank you for your time. 18 

 CHAIRPERSON MOLDENHAUER:  Thank you very 19 

much. 20 

 Then at this point in time, we'll 21 

conclude the hearing, and we will, I believe, 22 
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enter into a deliberation, unless there's any 1 

final questions from the Board of the Applicant? 2 

 [No audible response.] 3 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 4 

then we'll just start with deliberation. 5 

 And we have a case before us for a 6 

special exception under 2116 for -- a special 7 

exception for an accessory parking for a building 8 

structure located on a lot, and here we have a 9 

property where they are constructing a -- sorry 10 

-- a building for purposes of -- and they need 11 

additional parking in regards to five parking 12 

spaces.  There is an alley lot in the rear of the 13 

property, and the lot can provide for the needed 14 

five parking spaces. 15 

 We had documentation from a neighboring 16 

owner in regards to a condominium just confirming 17 

that the lot needed -- or the diagram needed to 18 

be corrected in regards to access of Lot 800 to 19 

the parking, and that was corrected in Exhibit 20 

No. 25, which those diagrams should be attached 21 

to the order as the final, potentially approved, 22 
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layout; also showing landscaping on the second 1 

page confirming that they can obtain access to 2 

Lot 800 via the public alleys. 3 

 In this case, I don't see any -- I'll 4 

just incorporate Office of Planning's report for 5 

our record.  I don't see that there is really any 6 

issue regarding satisfying the different prongs 7 

under 2116.6, .7, .8, and .9, and I would 8 

recommend approval of the application. 9 

 We have local ANC support.  We have DDOT 10 

support, and we have the Office of Planning also 11 

recommending approval. 12 

 This is a self-certified application, but 13 

there was questions as to whether or not Section 14 

333 would apply since this is an R-4 zone and an 15 

alley for alley parking; however, I don't believe 16 

this is an accessory parking.  This is actually 17 

specifically provided for under relief for 2116. 18 

 That being said, I'll open up the floor 19 

for any additional deliberation from Board 20 

members. 21 

 VICE-CHAIRPERSON SORG:  Madam Chair, I 22 
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don't have anything to add to your deliberation 1 

regarding the special exception test, and I agree 2 

with your analysis. 3 

 I just wanted to mention for the record 4 

that I'm looking at the plans.  I appreciate the 5 

Applicant's reuse of the salvaged brick from the 6 

collapsed building, and it looks like a nice 7 

addition to the neighborhood. 8 

 CHAIRPERSON MOLDENHAUER:  Thank you. 9 

 MR. HOOD:  Madam Chair, I also would 10 

agree with your analysis and also the 11 

Vice-Chairperson. 12 

 I just was curious, in your analysis, 13 

that we also include are we going to do this at a 14 

later point about the condition from DDOT, or is 15 

that already wrapped up in all that? 16 

 CHAIRPERSON MOLDENHAUER:  No.  I did not 17 

address the condition from DDOT in regards to -- 18 

you're talking about the light. 19 

 MR. HOOD:  Right, the illuminating and 20 

lighting, their recommendation.  Is that a 21 

problem? 22 
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 MR. RAY:  I'm sorry.  I need to have a 1 

further understanding of the question. 2 

 MR. HOOD:  I was asking, DDOT made a 3 

recommendation.  They also -- it says, however, 4 

recommends that Applicant comply with 2117.13 5 

that states any lighting used to illuminate open 6 

parking space shall be -- that might not even be 7 

an issue, but I just want to make sure that we 8 

put it on the record to acknowledge DDOT. 9 

 MR. RAY:  Okay.  Then we will comply with 10 

DDOT.  I would need a copy of that letter. 11 

 MR. HOOD:  You don't have it? 12 

 MR. RAY:  No.  I understand what they're 13 

asking. 14 

 MR. HOOD:  Maybe they weren't serious 15 

about it, then.  I don't know. 16 

 [Laughter.] 17 

 MR. RAY:  If I can get a copy of the 18 

letter? 19 

 VICE-CHAIRPERSON SORG:  Chairman Hood and 20 

Madam Chair, I would add for our deliberations on 21 

this point, the request from DDOT is that the 22 
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Applicant comply with 2117.13, which is something 1 

that they're required to do under the Zoning 2 

Regulations, and at least in recent memory in our 3 

deliberations and orders, we have tried to shy 4 

away from reiterating regulations as conditions, 5 

because it's something that the Applicant 6 

already, necessarily must comply with.  So I 7 

think that to my opinion is the case here. 8 

 CHAIRPERSON MOLDENHAUER:  And in addition 9 

to that, actually in their diagrams and their 10 

drawings, there are actually no lights shown that 11 

are going to be installed on Lot 800, so I don't 12 

think that this would be an issue, which is why I 13 

wasn't going to add it -- 14 

 MR. HOOD:  Okay.  I just want to -- I 15 

mean, they made the recommendation.  If that's 16 

something that's normally done, I agree, we 17 

definitely don't need to repeat anything.  I just 18 

wanted to make sure that was on the record that 19 

that is what DDOT has asked us to look at. 20 

 MR. RAY:  Our civil engineer will be 21 

providing site lighting for that. 22 
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 MR. HOOD:  But if you didn't get the 1 

letter, I mean, maybe I shouldn't have even 2 

brought it up, so okay. 3 

 [Pause.] 4 

 CHAIRPERSON MOLDENHAUER:  Is there any 5 

additional comments from Board members in regards 6 

to the relief or the DDOT report or any 7 

additional comments or questions? 8 

 [No audible response.] 9 

 CHAIRPERSON MOLDENHAUER:  Seeing as I 10 

don't think there's any additional comments, I 11 

will submit a motion, a motion to approve 12 

Application 18260 under 11 DCMR 3104.1 for a 13 

special exception under Subsection 2116.1 to 14 

allow the location of accessory parking spaces 15 

other than on the same lot as the principal use 16 

in a section, in a zone C-2-A and R-4 Districts, 17 

at premises 124 15th Street, S.E. 18 

 A motion has been made.  Is there a 19 

second? 20 

 MR. HOOD:  Second. 21 

 CHAIRPERSON MOLDENHAUER:  Motion has been 22 
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made and seconded.  All those in favor, say 1 

"aye." 2 

 [Chorus of ayes.] 3 

 MR. MOY:  The Staff would record the vote 4 

at 5 to 0 to 0.  This is on the motion of 5 

Chairperson Moldenhauer to approve the 6 

application for special exception relief under 7 

2116.1.  Second the motion, Mr. Hood.  Also in 8 

support of the motion, Ms. Sorg, Mr. Jordan, and 9 

Mr. Hinkle.  Again, the vote to approve is 5 to 0 10 

to 0. 11 

 Also note for the record that the 12 

Applicant noted that there is an amended site 13 

plan identified as Exhibit 25 in the record. 14 

 The motion carries, Madam Chair. 15 

 CHAIRPERSON MOLDENHAUER:  Thank you very 16 

much, Mr. Moy. 17 

 Seeing that there is no opposition in 18 

this case, we would like to waive our 19 

requirements and ask that a Summary Order be 20 

issued. 21 

 MR. MOY:  Very good.  Thank you. 22 
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 MR. RAY:  Thank you. 1 

 MS. DESSASSO:  Thank you. 2 

 Application No. 18261 (withdrawn) 3 

 MR. MOY:  Before announcing the next case 4 

before the Board, Madam Chair, just note for the 5 

record that Application No. 18261 of Hot Yoga USA 6 

has been withdrawn from the agenda by the 7 

Applicant. 8 

 Application No. 18262 9 

 MR. MOY:  So the next application before 10 

the Board now is Application No. 18262.  This is 11 

the application of Palmetto Hotel of Washington 12 

DC II -- Roman Numeral II -- LLC on behalf of 13 

Kiplinger Washington Editors, Incorporated, 14 

pursuant to 11 DCMR 3103.2 for a variance.  This 15 

is from the off-street parking requirements under 16 

Subsection 2101.1 to allow the renovation and 17 

conversion of an existing building from office to 18 

hotel use in the C-4 District at premises 1729 H 19 

Street, N.W., property located in Square 127, Lot 20 

854. 21 

 [Pause.] 22 
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 CHAIRPERSON MOLDENHAUER:   Good morning. 1 

 If the parties can introduce themselves for the 2 

record, please? 3 

 MR. FREEMAN:  Good morning, Madam Chair. 4 

 My name is Kyrus Freeman.  I'm a partner with 5 

the law firm of Holland & Knight, here on behalf 6 

of the Applicant. 7 

 To my immediate right is Mr. Todd Turner 8 

on behalf of the Applicant.  To my immediate left 9 

is Ms. Jami Milanovich with Wells + Associates, 10 

who will be our expert in transportation planning 11 

and analysis, and to the far left is Mr. Steve 12 

Sher who is our expert in zoning and land use 13 

planning. 14 

 CHAIRPERSON MOLDENHAUER:  Thank you very 15 

much. 16 

 I believe the record is fairly full in 17 

this case.  I will look to Board members to see 18 

if other Board members feel the same or if they 19 

would actually prefer to have a full 20 

presentation.  I always -- 21 

 [Laughter.] 22 
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 CHAIRPERSON MOLDENHAUER:  Was that on the 1 

record, Mr. Jordan?  I didn't hear that. 2 

 [Laughter.] 3 

 CHAIRPERSON MOLDENHAUER:  But that being 4 

said, I do think that I would have some questions 5 

maybe about the valet parking and the 6 

transportation aspect of it.  So maybe we would 7 

want to have a limited hearing on those issues. 8 

 MR. FREEMAN:  Great. 9 

 Again, Kyrus Freeman, Holland & Knight. 10 

 As the Madam Chair just noted, we filed 11 

an application for a variance request.  It's 12 

pretty straight forward.  Fifteen parking spaces 13 

are required; however, we cannot provide any, 14 

because the existing building occupies 15 

approximately 94 percent of the site. 16 

 Ms. Milanovich is our traffic expert, and 17 

I will let her go through her presentation to 18 

address your issue. 19 

 Thank you. 20 

 MS. MILANOVICH:  Good morning, Madam 21 

Chair and members of the Board.  My name is Jami 22 
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Milanovich.  I'm a Principal Associate with Wells 1 

+ Associates.  We are the traffic consultants -- 2 

traffic and parking consultants for the 3 

application that is before you today. 4 

 At the outset of the project, we met with 5 

representatives of the District Department of 6 

Transportation to review the proposed plans and 7 

the scope of the traffic assessment. 8 

 DDOT requested that we provide 9 

information regarding the public transportation 10 

options available to patrons of the proposed 11 

hotel as well as other alternative transportation 12 

options that may be available.  Additionally, 13 

DDOT requested that we provide a trip generation 14 

analysis to determine the number of vehicles that 15 

would be generated by the proposed hotel. 16 

 Based on data for several comparable 17 

hotels in the District, the proposed hotel is 18 

expected to generate 18 trips during the morning 19 

peak hour and 21 trips during the afternoon peak 20 

hour. 21 

 Note that when a taxi drops off a guest, 22 
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this constitutes two trips, one inbound trip to 1 

the hotel, one outbound trip from the hotel.  2 

Therefore, nine vehicles are expected during the 3 

morning peak hour and 10 vehicles are expected 4 

during the afternoon peak hour. 5 

 By way of comparison, the existing office 6 

building at full occupancy would generate 40 7 

trips during the morning peak hour and 46 during 8 

the afternoon peak hour.  Therefore, the existing 9 

office building generates approximately 55 10 

percent more trips than what would be anticipated 11 

by the proposed hotel. 12 

 There is a variety of public 13 

transportation options available to patrons of 14 

the site making the use of private automobiles 15 

insignificant.  We are just one block away from 16 

the Farragut West Metro Station.  There are six 17 

bus stops within a one-block radius of the site, 18 

with a variety of bus service.  There are a 19 

number of Zipcars, about 15 Zipcars available to 20 

patrons of the site, within a four-block radius, 21 

and additionally, there are six Bike Share 22 
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Stations available within a four-block radius of 1 

the site. 2 

 In order to minimize the traffic and 3 

parking impacts associated with the proposed 4 

hotel, the Applicant has agreed to implement a 5 

TDM plan that promotes alternative modes of 6 

transportation and capitalizes on the abundant 7 

transportation resources at the site. 8 

 Specifically, the Applicant has agreed to 9 

advertise SmarTrip Cards in the lobby of the 10 

hotel, provide $25 SmarTrip Cards to every 11 

employee at initial hiring. 12 

 The Applicant has also agreed to provide 13 

hotel guests with information on Zipcar and 14 

provide maps of the nearest Zipcar locations, as 15 

well as providing maps and information regarding 16 

the Capital Bike Share that's readily available 17 

in the area.  And at DDOT's request, they also 18 

agreed to provide an electronic display in the 19 

lobby to provide patrons of the hotel information 20 

regarding those applications. 21 

 In conclusion, the traffic and parking 22 
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impacts associated with proposed hotel are 1 

expected to be insignificant as a result of the 2 

prevalent transportation options available and 3 

the Applicant's commitment to a Transportation 4 

Demand Management plan, which includes all of the 5 

measures requested by DDOT. 6 

 Additionally, the existing office 7 

building, which has higher traffic and parking 8 

impacts than the proposed hotel, has operated on 9 

the site without adverse impacts and parking 10 

impacts; therefore, it is our finding that the 11 

requested variance would not have an adverse 12 

impact on the traffic in the surrounding area. 13 

 In terms of valet parking specifically, 14 

let me go back to a site plan.  The site is 15 

situated on the north side of H Street, and we 16 

actually have been in coordination with DDOT and 17 

propose to remove the existing three parking 18 

meters that are located in front of the hotel, 19 

and that area would accommodate the proposed 20 

dropoff and pickup operation.  As I indicated 21 

earlier, we're not anticipating a significant 22 
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number or vehicles to come to and from the hotel, 1 

but those three spaces would facilitate persons 2 

arriving in their personal automobile or by taxi, 3 

and then valet operators would then park those 4 

cars off site at a garage that the Applicant will 5 

make arrangements with a parking operator for. 6 

 [Pause.] 7 

 CHAIRPERSON MOLDENHAUER:  And so the 8 

Applicant has been working with trying to 9 

finalize a valet.  What about actually 10 

coordinating with one of the parking garages?  11 

Has that been finalized?  The Applicant indicated 12 

in their pre-summary report that they were making 13 

the -- they will make arrangements, but have 14 

arrangements actually been made with any local 15 

parking garage? 16 

 MR. FREEMAN:  I think Mr. Turner can 17 

answer that question. 18 

 In general, we've had contact with a 19 

number of different valet owners and operators.  20 

We haven't selected a particular company, but he 21 

can talk about some of the companies they have 22 
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been in contact with. 1 

 MR. TURNER:  Good morning.  I am Todd 2 

Turner.  I live in Spartanburg, South Carolina, 3 

at 515 Audubon Drive.  I am with OTO Development. 4 

 We are a hotel development and management 5 

company and an affiliate of the Applicant. 6 

 Regarding the valet operator, we have 7 

talked with a couple of people who would manage 8 

our service for us.  Propark is one that comes to 9 

mind.  They operate the valet service at our 10 

Hilton Garden Inn in Northeast D.C. right now, so 11 

they know the market, they're in the market.  And 12 

there are four garages in our block that we've 13 

had discussions with. 14 

 Since we are a year out from opening, it 15 

is a little premature to actually strike a deal 16 

for the handling of the cars.  Part of the reason 17 

is that the garage managers don't actually own 18 

the garage.  They lease the garages from the 19 

owners of the building, so there has been some 20 

reluctance to get into a long-term agreement a 21 

year out, but we certainly have provisions and 22 
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have relationships through Propark and another 1 

valet operator to strike deals with LAZ and 2 

Colonial and Central.  All those could 3 

accommodate our car needs, and there is really 4 

going to be a minimal number of cars for 5 

overnight parking, but we have become very 6 

comfortable that there is adequate capacity in 7 

the immediate neighborhood. 8 

 CHAIRPERSON MOLDENHAUER:  Based on your 9 

plans, I don't see any large gallery or banquet 10 

rooms; is that correct? 11 

 MR. TURNER:  That's correct. 12 

 CHAIRPERSON MOLDENHAUER:  So you don't 13 

plan on having any events or providing any rental 14 

facilities in the hotel? 15 

 MR. TURNER:  No large events.   It is a 16 

select service hotel; two small meeting rooms, no 17 

restaurant. 18 

 CHAIRPERSON MOLDENHAUER:  I'm just trying 19 

to -- with your location right next to the 20 

Metropolitan Club, I am just trying to think 21 

about how that might interplay on weekends or 22 
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things of that effect, but are you looking at 1 

mostly having guests that are going to be 2 

weekday, working?  Can you tell me a little bit 3 

more about your focus? 4 

 MR. TURNER:  We are going to be a select 5 

service hotel.  It's going to be catering to 6 

individual business travelers primarily, and we 7 

expect very few vehicles trips to come from that. 8 

 We are not catering to large groups, because, 9 

first of all, we are 116 rooms.  We won't have 10 

the space to accommodate a large group, and we 11 

are not set up like a full-service hotel.  We 12 

have two small meeting rooms with probably 800 13 

square feet total, so you can't accommodate a 14 

large group to begin with, and it's not the 15 

nature of the business we're going after. 16 

 CHAIRPERSON MOLDENHAUER:  Thank you.  I 17 

appreciate you making those statements on the 18 

record. 19 

 Do Board members have any other questions 20 

for the Applicant or for Ms. -- "Milanovich," is 21 

that correct?  Ms. Milanovich? 22 
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 [No audible response.] 1 

 CHAIRPERSON MOLDENHAUER:  Or any of the 2 

other witnesses that the Applicant has here 3 

today? 4 

 [No audible response.] 5 

 CHAIRPERSON MOLDENHAUER:  Seeing none, we 6 

can always come back to questions at a later 7 

time. 8 

 Then does the Applicant have any 9 

additional information they'd like to present to 10 

the Board? 11 

 MR. FREEMAN:  No, Madam Chair.  We'd just 12 

like you to know, as I'm sure you're already 13 

aware, that we have the support of the ANC-2B 14 

marked as Exhibit 23, the support of DDOT marked 15 

as Exhibit 27, and as you'll likely here in a 16 

second here, the support of the Office of 17 

Planning. 18 

 Thank you. 19 

 CHAIRPERSON MOLDENHAUER:  Thank you. 20 

 Are there any individuals in the audience 21 

in support of this application? 22 
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 [No audible response.] 1 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 2 

are there any individuals in the audience in 3 

opposition to the application? 4 

 [No audible response.] 5 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 6 

then we'll turn to the Office of Planning for 7 

their report. 8 

 MS. THOMAS:  Good morning, Madam Chair. 9 

 CHAIRPERSON MOLDENHAUER:  Good morning. 10 

 MS. THOMAS:  Members of the Board, Karen 11 

Thomas for the Office of Planning. 12 

 We do concur that there is an existing 13 

condition that creates a practical difficulty for 14 

the Applicant to satisfy the on-site parking 15 

requirement, and we do not anticipate any adverse 16 

impacts due to the fact that it's located in the 17 

downtown corridor with a lot of transit options. 18 

 And we will stand on the record and take 19 

any questions you would have. 20 

 CHAIRPERSON MOLDENHAUER:  Thank you very 21 

much. 22 
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 Do any Board members have any questions 1 

for the Office of Planning? 2 

 [No audible response.] 3 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 4 

does the Applicant have any questions for the 5 

Office of Planning? 6 

 MR. FREEMAN:  No, Madam Chair. 7 

 CHAIRPERSON MOLDENHAUER:  Thank you very 8 

much. 9 

 Then at this point in time, we will turn 10 

to see if there is anybody in the audience from 11 

ANC-2B. 12 

 [No audible response.] 13 

 CHAIRPERSON MOLDENHAUER:  Seeing no one 14 

in the audience, I would indicate that we have in 15 

our record, Exhibit No. 23, a letter from ANC-2B, 16 

which indicates that at a regularly held meeting 17 

on July 13th, 2011, the nine commissioners were 18 

present, out of nine with a quorum being 19 

represented, and they all voted 9 to 0 to support 20 

the motion for this relief. 21 

 That being stated, then at this point in 22 
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time, we will turn back to the Applicant for any 1 

closing remarks. 2 

 MR. FREEMAN:  Just to thank you again for 3 

your time this morning.  As you indicated, the 4 

record is pretty complete.  I think our statement 5 

and all of the materials indicate how we clearly 6 

meet the standard of relief for the parking 7 

variance, and we would respectfully request, if 8 

the Board is so inclined, to perhaps deliberate 9 

and decide today, if possible. 10 

 Thank you. 11 

 CHAIRPERSON MOLDENHAUER:  Do any Board 12 

members have any final questions for the 13 

Applicant? 14 

 [No audible response.] 15 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 16 

then I believe we can conclude the hearing, and I 17 

think we can enter into deliberation on this 18 

case. 19 

 That being said, we are here today on a 20 

variance request for a parking requirement under 21 

Section 2101 for a hotel located on H Street, 22 
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1700 block of H Street.  There is a need for 15 1 

on-site parking spaces, and they wish to have a 2 

reduction of that to zero.  That is, I think, a 3 

significant relief that is being sought; however, 4 

I do think the Applicant satisfies the standard. 5 

 They are constructing a hotel in an 6 

existing office building that was constructed in 7 

1949.  It currently takes up 94 percent of the 8 

lot; thus, not creating an idea situation where 9 

they would be able to provide underground parking 10 

feasibly to accommodate the Zoning requirements, 11 

nor are there, I guess, other additional lots to 12 

provide off-site parking and accessory lots, as 13 

we saw this morning. 14 

 I think that this is a location that 15 

would not substantially create any detriment to 16 

the public good.  There are a substantial number 17 

of mass transportation, bus and taxis, in the 18 

area.  In addition to that, I think -- more 19 

important than that, actually, because I don't 20 

always foresee a lot of guests coming via mass 21 

transportation, but I do think that due to the 22 
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Applicant Mr. Turner's testimony and statements 1 

on the record today regarding the type of hotel 2 

that this is, based on the type of clientele that 3 

they're foreseeing and based on the plans that 4 

are shown, there is going -- not going to be, I 5 

think, a great number of events -- or actually, 6 

there would be no events or things that would 7 

affect the type of clients that this hotel market 8 

is seeking to target, I don't think would 9 

actually create as many trips.  And I think that 10 

that's where the trip generation and the 11 

presentation by Ms. Milanovich actually focus in, 12 

in regards to the minimum relief or the minimum 13 

impact that this parking reduction would have in 14 

the neighboring area. 15 

 That being said, we do have reports from 16 

the Office of Planning in support of the 17 

application.  We have a report from the DDOT in 18 

support of the application with certain 19 

recommended conditions or recommended 20 

implementation, which the Applicant has also 21 

agreed that they would do.  And I would most 22 
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likely recommend that we condition the approval 1 

on the Applicant providing $25 SmarTrip Cards to 2 

all employees at the initial point of hire and 3 

also providing advertisements in the hotel for 4 

SmarTrip and the Metro Transit System and in 5 

addition to that providing guests with 6 

information on SmarTrip Cards and the Bike Share 7 

program. 8 

 That being said, we also have ANC support 9 

in this case, and I'll open it up to the record 10 

to see if there's any additional deliberation 11 

from Board members. 12 

 [No audible response.] 13 

 CHAIRPERSON MOLDENHAUER:  Seeing none -- 14 

we're a real lively group here -- then what we'll 15 

do is I will submit a motion, a motion to approve 16 

Application 18262 under 11 DCMR 3103.2 for a 17 

variance for off-street parking requirements 18 

under Subsection 2101.1 to allow the renovation 19 

and conversion of an existing building from an 20 

office to a hotel use in a C-4 District at 21 

premises 1729 H Street, N.W., to reduce the 22 
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parking to zero. 1 

 A motion has been made.  Is there a 2 

second? 3 

 MR. JORDAN:  Second. 4 

 CHAIRPERSON MOLDENHAUER:  A motion has 5 

been made and seconded, and the motion is 6 

conditioned upon the conditions I started earlier 7 

in my deliberation.  A motion has been seconded. 8 

 All those in favor, please say "aye." 9 

 [Chorus of ayes.] 10 

 MR. MOY:  The Staff would record the vote 11 

as 5 to 0 to 0.  This is on the motion of 12 

Chairperson Moldenhauer to approve the 13 

application from variance relief from the 14 

off-street parking requirements under Section 15 

2101.1, conditioned on the cited provisions to 16 

the transportation mitigation.  Second the 17 

motion, Mr. Jordan.  Also in support of the 18 

motion, Mr. Hood, Ms. Sorg, and Mr. Hinkle.  So, 19 

again, the vote is 5 to 0 to 0.  The motion 20 

carries. 21 

 CHAIRPERSON MOLDENHAUER:  Thank you very 22 
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much, Mr. Moy. 1 

 Seeing that we have no opposition in this 2 

case, we would like to waive our requirements and 3 

ask that a Summary Order be issued. 4 

 MR. MOY:  Thank you, Madam Chair. 5 

 CHAIRPERSON MOLDENHAUER:  Thank you.  6 

Thank you very much. 7 

 MR. FREEMAN:  Thank you. 8 

 [Pause.] 9 

 Application No. 18250 (continued) 10 

 MR. MOY:  I believe, Madam Chair, the 11 

next application, I am now going to read the 12 

advertisement for the record again. 13 

 This is Application No. 18250 of Raymundo 14 

B. Madrid, pursuant to 11 DCMR 3104.1 for a 15 

special exception to allow an addition to an 16 

existing one-family semidetached dwelling under 17 

Section 223, not meeting the lot occupancy 18 

(Section 403) and side yard (Section 405) 19 

requirements, and the amended by the Applicant to 20 

add relief from open court under Section 406.  21 

This is all in the R-4 District at premises 509 Q 22 
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Street, N.W., property located in Square 477, Lot 1 

28. 2 

 CHAIRPERSON MOLDENHAUER:  Thank you very 3 

much, Mr. Moy. 4 

 If the parties can please step forward. 5 

 [Pause.] 6 

 CHAIRPERSON MOLDENHAUER:  Before we get 7 

started, I believe that there are some 8 

individuals here that were not here for the 9 

initial swearing in, so if you can stand, and the 10 

oath will be administered. 11 

 MR. MOY:  Do you solemnly swear or affirm 12 

that the testimony you are about to present in 13 

this testimony is the truth, whole truth, and 14 

nothing but the truth? 15 

 [Witnesses sworn en masse.] 16 

 MR. MOY:  You may consider yourself under 17 

oath. 18 

 CHAIRPERSON MOLDENHAUER:  Hi.  If the 19 

parties could introduce themselves for the 20 

record, starting on my left?  Thank you. 21 

 MR. WILSON:  Good morning, Madam Chair.  22 
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My name is Paul Wilson.  I reside at -- have 1 

offices at 528 F Street Terrace, S.E., 2 

Washington, D.C. 3 

 MR. MADRID:  Good morning.  My name is 4 

Raymundo Madrid.  I live at 509 Q Street, N.W. 5 

 MR. PHILLIPS:  I am James Phillips.  I 6 

reside at 1429 5th Street, N.W. 7 

 MS. MOORE:  Catherine Moore.  I live at 8 

507 Q Street, N.W. 9 

 CHAIRPERSON MOLDENHAUER:  Okay.  Thank 10 

you, everybody. 11 

 Now that we're all here, as indicated 12 

earlier by Mr. Moy, this case, we already had an 13 

initial hearing on this case on September 27th, 14 

so this is going to be a consolidated hearing for 15 

purposes of reviewing the additional submissions 16 

that were provided to us. 17 

 What I'm going to do is I will allow 18 

additional testimony from both the Applicant and 19 

from the party in opposition in regards to those 20 

points that we identified earlier, any additional 21 

information they would like to provide. 22 
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 I think just kind of directing people, I 1 

do think that we have been fairly well briefed on 2 

the issue of the semidetached and row dwelling.  3 

I think right now in my view -- obviously Board 4 

members and if the Applicants and parties in 5 

opposition with to present anything else, they 6 

can.  Some of the main things I'd like to hear 7 

more about are the sun studies and the effect in 8 

that regard and -- let's see.  And I think we 9 

have some questions in regards to the dwelling as 10 

well. 11 

 So I'll turn to the Applicant now.  The 12 

Applicant and his witnesses can present, and 13 

we'll move forward from there. 14 

 MR. MADRID:  Okay.  Just from the last 15 

hearing on the 27th, I believe there are two 16 

issues that Ms. Moore wanted to be addressed, and 17 

that was security and light and air. 18 

 Submitted statement on the 6th of October 19 

to show how those issues are addressed.  There is 20 

Exhibit A, which shows an e-mail that she stated 21 

that she didn't feel a fence was necessary, and I 22 
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mean, even to this day, there is still no fence 1 

between our property.  If security was really an 2 

issue for her, she would have put up a fence on 3 

that side patio. 4 

 There's also -- Exhibit D-1 shows that 5 

the existing main house, my existing main house 6 

already casts a shadow on her side patio.  So 7 

whatever addition that we build really will not 8 

be affecting what's already there. 9 

 And those photos submitted will show -- 10 

photos taken over the afternoon to show how the 11 

light travels, and apparently, the sun does go at 12 

an axis where the shadow from the main house is 13 

what's hitting her side patio as opposed to 14 

whatever addition we were trying to build. 15 

 Also, the overlap is really just 2 feet 16 

overlapping, and a photo there will show you that 17 

the 2-feet overlap from that lattice fence won't 18 

even really affect any light.  It's not even 19 

close to where the door and the window is, which 20 

have burglar bars. 21 

 Same thing with the second floor balcony, 22 
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where she has burglar bars.  So, again, based on 1 

her e-mail stating that she had an alarm system 2 

and burglar bars and raising up the issue of 3 

security, I think is sort of a little bit -- I 4 

don't know.  It doesn't seem -- or it doesn't 5 

seem consistent. 6 

 Did you want to talk about the sun 7 

studies? 8 

 MR. WILSON:  Yes.  I'd like to briefly 9 

address the sun studies that were submitted on 10 

the 11th.  This is the nine-page document that 11 

shows the sun studies taken in midsummer, which 12 

is June 23rd, and October -- excuse me -- 13 

September and March 23rd, which is about midway 14 

to the sun's travel and then finally December 15 

23rd, which is the winter solstice, which is 16 

going to produce the maximum shadows. 17 

 I think what this shows is that Mr. 18 

Madrid is exactly correct.  Most of the shadowing 19 

and shading of the neighboring property is 20 

actually caused by the main -- the existing main 21 

house at 509 Q Street, and actually, the impacts 22 
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from the additions will certainly not rise to the 1 

unduly standard, which is what the Board -- 2 

according to the regulation, what the Board takes 3 

into account. 4 

 So I think I would like to stop there and 5 

would entertain any questions. 6 

 CHAIRPERSON MOLDENHAUER:  I'll first ask 7 

Ms. Moore.  Do you have any cross-examination of 8 

the architect -- of Mr. Wilson? 9 

 MR. PHILLIPS:  I do. 10 

 Under your own exhibit which shows your 11 

so-called 2-foot overlap, would you not say 12 

that's clear daylight?  Here is a color photo 13 

that you exhibited.  Is that not clear daylight? 14 

 This is your own photo. 15 

 MR. WILSON:  Yes. 16 

 MR. PHILLIPS:  So would you ont say 17 

that's clear daylight with the shadow mostly up 18 

here, not from -- 19 

 MR. WILSON:  That would be overlap. 20 

 CHAIRPERSON MOLDENHAUER:  Okay, hold on. 21 

 I'm sorry.  Let's -- we need to address one 22 
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individual and ask one individual to respond, and 1 

then if you respond, it needs to be on the 2 

microphone.  So who is your question directed at? 3 

 MR. PHILLIPS:  To the architect. 4 

 CHAIRPERSON MOLDENHAUER:  To the 5 

architect, okay. 6 

 Can the architect answer that question?  7 

Did you take that picture?  Have you seen those 8 

pictures, Mr. Wilson? 9 

 MR. WILSON:  No, I did not take that 10 

picture, but I don't know what time of day and 11 

time of the year it was taken. 12 

 MS. MOORE:  That photo was submitted at 13 

the last hearing by Mr. Madrid. 14 

 MR. PHILLIPS:  It's in the current 15 

document as well. 16 

 CHAIRPERSON MOLDENHAUER:  All right.  17 

Let's try to keep some order here. 18 

 Can you identify the exact photo and the 19 

exhibit number that it has for our record that 20 

you're referring to? 21 

 MR. PHILLIPS:  It has Exhibit BFD on it. 22 
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 It doesn't say clearly.  It just shows the 1 

overlap.  I guess it's page -- it's not marked -- 2 

page 9 of Mr. Madrid's memorandum that he 3 

submitted. 4 

 VICE-CHAIRPERSON SORG:  Is there writing 5 

on it that says Exhibit D-4? 6 

 CHAIRPERSON MOLDENHAUER:  Is this the 7 

documents that were just submitted recently, or 8 

is this the documentation that was submitted -- 9 

 MR. PHILLIPS:  It's both.  This is the 10 

color photo that he submitted. 11 

 CHAIRPERSON MOLDENHAUER:  -- prior? 12 

 MR. PHILLIPS:  This is the color photo 13 

that he submitted prior, but this is the 14 

black-and-white.  It's the same photo.  He just 15 

marked it up. 16 

 CHAIRPERSON MOLDENHAUER:  Okay.  I 17 

believe it's in our record, Exhibit No. 27, just 18 

so that we have that clear. 19 

 Are you looking at the color photo?  Can 20 

you just raise that up, so I can confirm what I'm 21 

looking at? 22 
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 Yes, I believe that's it.  Yes, that's 1 

our Exhibit 27. 2 

 So you can now restart your 3 

cross-examination. 4 

 MS. GLAZER:  Madam Chair, sorry to 5 

interrupt. 6 

 I just want to say I think it is Exhibit 7 

27, but it's also an attachment to Exhibit 30. 8 

 CHAIRPERSON MOLDENHAUER:  I think that 9 

that's a different picture that they're looking 10 

at.  It's the same vantage point, but it's just a 11 

different picture, because I think especially in 12 

regards to talking about timing and when the 13 

light was done, there's no timing designated on 14 

Exhibit 27; whereas, the new documents that were 15 

submitted actually have dates and times of day. 16 

 So I'm just trying to make -- I know this 17 

is -- I'm trying to make sure it's clear in 18 

regards to what we're looking at is this one 19 

picture.  I don't know what time it was taken, 20 

and the other picture actually has a specific 21 

time in regards to the shadows. 22 
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 MS. GLAZER:  That's correct. 1 

 Which picture is the question in regard 2 

to? 3 

 CHAIRPERSON MOLDENHAUER:  The question is 4 

in regard to Picture -- Exhibit 27. 5 

 MS. GLAZER:  Okay. 6 

 CHAIRPERSON MOLDENHAUER:  Not in regard 7 

to the new documents that were submitted that 8 

have date stamps and time stamps. 9 

 MR. PHILLIPS:  Correct. 10 

 CHAIRPERSON MOLDENHAUER:  Okay. 11 

 MR. PHILLIPS:  I guess my question is, 12 

they're saying that the property -- well, you're 13 

saying that the property is always in darkness, 14 

casted by the main building.  How can you -- I 15 

guess my question is, how can you say that when 16 

your own photo from your client's photo show that 17 

it's not? 18 

 MR. MADRID:  I was merely trying to state 19 

the fact that Ms. Moore's claim that the 2-foot 20 

overlap will create shadows or affect natural 21 

light, the overlap doesn't even come close to the 22 
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door and the window to affect any light, natural 1 

light.  2 

 But in addition to that, in the 3 

afternoon, the photos submitted recently will 4 

show that the shadow is already cast by the main 5 

house.  So whatever is existing is already what 6 

she has today. 7 

 MR. PHILLIPS:  My question is, with the 8 

4-foot elevated walkway and the 6-foot, would you 9 

not say that that will cast a shadow, given it's 10 

clear daylight right now? 11 

 MR. MADRID:  Well, I believe that's -- I 12 

don't know if you read the plans correctly, but 13 

that's not a 4-foot elevated walkway. 14 

 MR. PHILLIPS:  At our last hearing, your 15 

architect testified that it's a -- 16 

 MR. MADRID:  It's 4-foot width. 17 

 MR. PHILLIPS:  -- 4-foot -- no, but I 18 

asked for the height, because I said how can you 19 

have -- the last one, I asked him specifically 20 

what is the height of the walkway and what is the 21 

height, and he said it's a 4-foot-high walkway, 22 
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elevated walkway, and your plans show it's a 1 

elevated high walkway.  And because it's a 9-foot 2 

ceiling -- he testified it's a 9-foot ceiling for 3 

the roof. 4 

 MR. MADRID:  That 4-foot elevated walkway 5 

would pretty much reach the railing of her side 6 

patio, which is -- that's inaccurate. 7 

 MR. PHILLIPS:  It's not inaccurate if you 8 

look at your own -- you have a ramp going up to 9 

-- let me go to your current exhibit. 10 

 You have a ramp going up to an elevated 11 

walkway, which is another stairs that go up. 12 

 CHAIRPERSON MOLDENHAUER:  Can you again 13 

indicate what exhibit you're looking at in 14 

regards to the walkway, so we can all follow 15 

along and the record can be -- 16 

 MR. PHILLIPS:  To the new document. 17 

 CHAIRPERSON MOLDENHAUER:  There's no 18 

plans in the new document.  You're talking about 19 

an elevated walkway. 20 

 MR. PHILLIPS:  Oh.  Well, then it's sun 21 

studies. 22 
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 So, on his -- I don't know about yours, 1 

but on his, it says Exhibit E-1.  It shows a ramp 2 

going from the proposed addition up to an 3 

elevated walkway to stairs, and the proposed 4 

covered walkway has stairs and an elevated 5 

walkway.  And at the last hearing, I asked what 6 

is the height of that elevated walkway, because 7 

in his plans, if you read them accurately, it 8 

says "elevated walkway."  And on the sun study 9 

that his architect has created, that's an 10 

elevated walkway. 11 

 Can you clarify your plans?  If I'm 12 

inaccurate, please help me. 13 

 MR. WILSON:  The walkway is no more than 14 

18 inches above grade.  That's the only way the 15 

ramp would work.  Otherwise, the ramp is too 16 

steep. 17 

 MR. PHILLIPS:  Correct, but at your -- 18 

you testified it's a 4-foot-high walkway at the 19 

last one, with a 9-foot ceiling. 20 

 MR. WILSON:  I don't recall saying 9, 4 21 

feet, and if I did, it was certainly in error, so 22 
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-- it's no more than 18 inches above grade. 1 

 MR. PHILLIPS:  I'm saying it's because -- 2 

I'm going by his testimony.  I'm going by -- it 3 

may say that, but I'm going on the height, 4 

because if you have an elevated walkway, one, and 5 

he clearly stated, because I asked him, what is 6 

the purpose of a covered walkway, if it's 13-feet 7 

high, what is it blocking?  What is it 8 

protecting?  You have 13-foot-high opaque 9 

ceiling.  What are you protecting?  You're not 10 

protecting yourself from the elements.  If you're 11 

trying to have meaningful connection, you're not 12 

protecting -- it's not protecting anything. 13 

 CHAIRPERSON MOLDENHAUER:  What is your 14 

question?  It sounds more like a statement.  15 

Again, this is an opportunity for you to maybe 16 

ask questions.  If you want to have testimony, 17 

obviously there will be an opportunity for you to 18 

provide additional testimony. 19 

 MR. PHILLIPS:  I guess my question is one 20 

or two things.  You know, on the plans, on his 21 

plans, it shows elevated.  It shows more than 18 22 
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inches.  It shows more than 18 inches because, as 1 

on Exhibit E-1 that he has here, the ramp to the 2 

walkway -- I am asking this question because if 3 

it's elevated, one, you are creating basically a 4 

viewpoint higher to look into her -- into her 5 

door and transom. 6 

 CHAIRPERSON MOLDENHAUER:  Well, why don't 7 

we just -- why don't we ask the first question? 8 

 MR. PHILLIPS:  Okay. 9 

 CHAIRPERSON MOLDENHAUER:  Ask the 10 

architect:  Can you show on your diagrams how 11 

high the -- what the elevation is of the walkway, 12 

and can you walk us through that?  I think that 13 

that's your first question.  Let's get that 14 

question clearly answered for the Board. 15 

 MR. WILSON:  Okay.  We are going to look 16 

at Drawing A-2.1 -- 17 

 CHAIRPERSON MOLDENHAUER:  Thank you. 18 

 MR. WILSON:  -- which shows the side 19 

elevation through the property.  This is looking 20 

at the project from the west side, and this is 21 

the elevated walkway.  We are looking at the top 22 
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drawing, and it's clearly shown, it's about 1 

18-inches high.  There is no dimension on there, 2 

but if you scale it, it's around 18 inches. 3 

 It's certainly not as high as the back 4 

porch on the existing house. 5 

 CHAIRPERSON MOLDENHAUER:  So 18-inches 6 

high, where would that then be hitting the 7 

neighbor's property? 8 

 MR. WILSON:  It would be about 18 inches 9 

above the neighbor's side porch. 10 

 CHAIRPERSON MOLDENHAUER:  Above?  So 18 11 

inches above the side porch? 12 

 MR. WILSON:  That's correct. 13 

 CHAIRPERSON MOLDENHAUER:  Okay, so hold 14 

on.  Let me just -- I'm trying to understand 15 

this. 16 

 Currently, you have -- and I'm looking at 17 

from the original file -- let's see here.  What 18 

is it?  Our Exhibit 23, page 3, there was a color 19 

picture of the rear of the property, and you can 20 

see on the left-hand side of the rear of the 21 

building, there is about four existing brick 22 
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stairs, correct? 1 

 MR. WILSON:  That's correct, and -- 2 

 CHAIRPERSON MOLDENHAUER:  So is the -- is 3 

the walkway going to start at the top of those 4 

stairs?  So you're -- just to kind of -- since 5 

you don't have -- I don't feel like there's a 6 

good elevation drawing. 7 

 MR. WILSON:  Sure. 8 

 CHAIRPERSON MOLDENHAUER:  We're looking 9 

at that picture.  Where is the stair?  Where is 10 

that walkway going to start? 11 

 MR. WILSON:  The intention is the walkway 12 

would essentially intersect at the bottom of 13 

those existing stairs. 14 

 The idea is that we are not going to have 15 

a dramatic level change between the main house 16 

and the addition.  That's mostly because of the 17 

-- Mr. Madrid's parents are going to be moving 18 

in, so we don't want a dramatic level change 19 

between the two, but there is a definite level 20 

change composed of three steps. 21 

 CHAIRPERSON MOLDENHAUER:  Okay.  Now I'm 22 
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getting -- in A-1A, you are showing in your plans 1 

that there is going to be a living room in the 2 

rear of the house -- I'm sorry.  Let's go back.  3 

Actually, I'm looking at the main house. 4 

 And then there's going to be a deck.  How 5 

-- is this rear deck that is going to be the 6 

width of the current building, is that going to 7 

connect with this walkway that we're talking 8 

about? 9 

 MR. WILSON:  Yes, it is, and there would 10 

be a level change here. 11 

 CHAIRPERSON MOLDENHAUER:  Okay. 12 

 MR. WILSON:  So you come down three steps 13 

to the lower walkway. 14 

 CHAIRPERSON MOLDENHAUER:  So you are not 15 

showing that on the plans.  You are not showing a 16 

level change there. 17 

 MR. WILSON:  There are actually steps 18 

indicated here.  It's a little -- 19 

 CHAIRPERSON MOLDENHAUER:  There's one 20 

step. 21 

 MR. WILSON:  There are two indicated. 22 
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 CHAIRPERSON MOLDENHAUER:  How is there 1 

two indicated? 2 

 MR. WILSON:  The lines right there, right 3 

next to the post. 4 

 CHAIRPERSON MOLDENHAUER:  Well, one looks 5 

-- I mean, to me, I just -- that doesn't look 6 

like a stair.  That looks more like you're 7 

designating -- 8 

 MR. WILSON:  I think it's -- it's been 9 

covered up by a dimension line. 10 

 CHAIRPERSON MOLDENHAUER:  Maybe it's 11 

covered up by a dimension line.  That's why it's 12 

hard to read.  Okay. 13 

 So you're showing two steps as a level 14 

change there, so it's actually going to go down 15 

from the main house -- 16 

 MR. WILSON:  That's correct. 17 

 CHAIRPERSON MOLDENHAUER:  -- and then 18 

across.  And then you have the handicap access 19 

ramp. 20 

 MR. WILSON:  Right.  We're certainly open 21 

to pulling that down a little farther, if need 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  73 

be. 1 

 VICE-CHAIRPERSON SORG:  Madam Chair, one 2 

of the things that I wanted to hear today in the 3 

hearing, which I think we didn't get addressed in 4 

the last hearing -- and I'm not sure 5 

procedurally.  I know that we're in the middle of 6 

somebody's cross-examination, but regardless of 7 

when it happens, I think it's useful for us to 8 

understand more. 9 

 The plans are not very complete with 10 

regard to the design of the walkway, which is 11 

actually, I think, one of the major points that 12 

we're talking about. 13 

 I think it would be very useful for me, 14 

at least personally, to hear more about, you 15 

know, what is the design of the walkway, what are 16 

the materials, what is the roof and so forth.  I 17 

think we've gotten among all of the submissions 18 

that we've gotten, I think I can piece together 19 

an idea of it, but it seems like the materials 20 

have changed and so forth. 21 

 So, from Mr. Wilson, I think it would be 22 
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helpful to hear about the materials, the 1 

elevation, the height, what is the -- you know, 2 

the level from the grade, what is the roof made 3 

out of, so on and so forth, and in his opinion, 4 

how exactly does that affect the neighboring, you 5 

know, property. 6 

 CHAIRPERSON MOLDENHAUER:  What we'll do 7 

is we'll just put a hold on cross-examination and 8 

just try to clarify this.  It might also help the 9 

questions you have. 10 

 Mr. Wilson, if you can address Ms. Sorg's 11 

questions, please?  Thank you. 12 

 MR. WILSON:  Okay.  The intention was to 13 

reuse part of the stairs that are there.  So the 14 

intention is to make the walkway brick, so it 15 

would be fairly solid, and the roof would be 16 

fairly typical, a wood frame with metal. 17 

 VICE-CHAIRPERSON SORG:  And is it a flat 18 

roof or a pitched roof? 19 

 MR. WILSON:  It would have a slight pitch 20 

to it, and there is a single -- a single 21 

intermediate post. 22 
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 VICE-CHAIRPERSON SORG:  And what's the 1 

height at the top of the roofline? 2 

 MR. WILSON:  The roof is about -- would 3 

be about 9 feet above the walkway.  The idea is 4 

to make a reasonable and aesthetically pleasing 5 

connection with the neighbor's roof, so I think 6 

the best solution there is to have them aligned. 7 

 VICE-CHAIRPERSON SORG:  So the top of the 8 

roofline aligns with the floor of the 9 

second-floor balcony? 10 

 MR. WILSON:  That's correct. 11 

 VICE-CHAIRPERSON SORG:  And so from 12 

grade, what is the height? 13 

 MR. WILSON:  That would be about 11, 12 14 

feet. 15 

 VICE-CHAIRPERSON SORG:  Okay.  And then 16 

can you describe what is the intention for the 17 

record, some detail of the fencing and how that's 18 

being resolved between the walkway and Ms. 19 

Moore's property? 20 

 MR. WILSON:  Okay.  The intention for the 21 

privacy screening is to use the materials that 22 
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are shown in Mr. Madrid's statement.  It's a 1 

lattice-top fence, and it would rise 7 feet above 2 

the lower walkway. 3 

 VICE-CHAIRPERSON SORG:  7 feet above 4 

grade or 7 feet above the raised -- 5 

 MR. WILSON:  Lower, the raised lower 6 

walkway. 7 

 VICE-CHAIRPERSON SORG:  Okay.  So that 8 

means that the maximum height -- that the height 9 

of the fence above grade is -- 10 

 MR. WILSON:  It's going to be 11 

approximately 8-1/2 feet. 12 

 VICE-CHAIRPERSON SORG:  8-1/2 feet. 13 

 MR. WILSON:  So there would be a 14 

considerable gap between the top of the privacy 15 

screen and the bottom of the porch roof to allow 16 

light and air to go through. 17 

 VICE-CHAIRPERSON SORG:  And what's -- 18 

what's the -- 19 

 CHAIRPERSON MOLDENHAUER:  How is there 20 

going to be a substantial difference?  You said 21 

8-1/2 feet, but I think you said the roofline was 22 
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going to be 9 feet, so that's not -- that's only 1 

a half of a foot. 2 

 MR. MADRID:  Actually -- excuse me.  The 3 

fence is actually only 6-feet high as opposed to 4 

7. 5 

 VICE-CHAIRPERSON SORG:  Okay.  So 7-1/2 6 

feet, so you have a -- is that correct?  There is 7 

a foot and a half between the top of your fence? 8 

 I understand that's latticed, and so we're not 9 

talking like a brick wall at 7 feet, you know.  10 

It's about a foot and a half between the top of 11 

the fence and the lower line of the roof.  Is 12 

that correct? 13 

 MR. MADRID:  I think that's accurate.  It 14 

may be a little larger than that. 15 

 VICE-CHAIRPERSON SORG:  Sure.  Okay. 16 

 [Pause.] 17 

 VICE-CHAIRPERSON SORG:  Ms. -- I'm going 18 

to ask a question.  I'm just trying to -- can 19 

somebody, whether it's Ms. Moore or Mr. Wilson -- 20 

how tall is the current railing on the neighbor 21 

Ms. Moore's property? 22 
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 MS. MOORE:  That's in my Exhibit C.  It's 1 

one of the pictures.  I think it's the last 2 

picture. 3 

 VICE-CHAIRPERSON SORG:  Can you just tell 4 

me?  Do you know off the top of your head? 5 

 MS. MOORE:  Yeah.  It's -- 6 

 VICE-CHAIRPERSON SORG:  I see it, but I 7 

can't -- it looks like 29, but how many feet is 8 

that? 9 

 MS. MOORE:  No.  It's like 37 or 38 10 

inches. 11 

 VICE-CHAIRPERSON SORG:  So what is that? 12 

 Let's see.  So it's like 3 feet and 4 inches, 13 

something like that? 14 

 MS. MOORE:  Well, the 3 feet would be the 15 

red line. 16 

 MR. PHILLIPS:  That's 32. 17 

 MS. MOORE:  Oh, okay.  36.  Yeah, about 3 18 

feet, 4 inches. 19 

 VICE-CHAIRPERSON SORG:  Madam Chair, a 20 

follow-up question actually for Ms. Moore. 21 

 The stone floor, that's the floor of your 22 
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side -- lower level side patio?  Is that -- is 1 

that at grade, or do you step down into the 2 

garden? 3 

 MS. MOORE:  You mean from when I come out 4 

the door of my house? 5 

 VICE-CHAIRPERSON SORG:  Right.  What 6 

happens, you come out the door, and you make a 7 

right. 8 

 MS. MOORE:  It's about, probably about 6 9 

inches. 10 

 VICE-CHAIRPERSON SORG:  So you step down 11 

one step to go into your garden? 12 

 MS. MOORE:  Yeah, or a little bit less 13 

than one step I'd say. 14 

 VICE-CHAIRPERSON SORG:  A short tep. 15 

 MS. MOORE:  Yeah. 16 

 VICE-CHAIRPERSON SORG:  Got it. 17 

 MS. MOORE:  Yes. 18 

 VICE-CHAIRPERSON SORG:  Okay. 19 

 MS. MOORE:  I think, just to be accurate, 20 

I think it's probably about 3 or 4 inches that I 21 

come down. 22 
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 CHAIRPERSON MOLDENHAUER:  Sure.  Do Board 1 

members have any other questions for the 2 

Applicant or the Applicant's architect to try to 3 

further clarify these issues? 4 

 VICE-CHAIRPERSON SORG:  Madam Chair, I'm 5 

sorry.  One final question on the connection 6 

between the -- whatever that we're talking about. 7 

 There's some mention of a green roof.  Is 8 

that still in the plans?  You're talking about a 9 

pitched roof now, so I am not certain. 10 

 MR. WILSON:  Just to clarify, the 11 

walkways would have the pitched roof.  The 12 

addition itself, the enclosed space, living space 13 

would have the green roof. 14 

 VICE-CHAIRPERSON SORG:  I see.  My 15 

mistake.  Thank you. 16 

 MR. JORDAN:  Yeah, I have a question, 17 

Madam Chair. 18 

 During the testimony, I think first Mr. 19 

Madrid said that there was not going to be -- in 20 

his opinion and based upon the report, that there 21 

was no additional shading or shadowing that was 22 
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going to be placed upon the property, and then I 1 

think Mr. Wilson's testimony was that it wouldn't 2 

be any substantially more. 3 

 I need one of you two to reconcile that 4 

statement. 5 

 MR. MADRID:  My statement was just to 6 

inform the Board by photos to show the current 7 

condition of how the sun travels across her side 8 

patio and back yard.  So you have a general idea 9 

that if we do build an extension that has a 10 

2-foot overlap, with the way the sun travels, 11 

there will be no shade coming into her side 12 

patio, because the shade is already coming from 13 

the existing main house, the back of the main 14 

house. 15 

 MR. JORDAN:  So what Mr. Wilson was 16 

saying about it being no substantial change is 17 

not correct is what you're saying? 18 

 MR. MADRID:  No.  What -- just to 19 

clarify, Mr. Wilson's statement is demonstrating 20 

that when we do put in our covered breezeway, 21 

that there will be a roofline that is about level 22 
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as the second floor of her balcony. 1 

 MR. JORDAN:  Thank you. 2 

 VICE-CHAIRPERSON SORG:  To Mr. Wilson -- 3 

sorry -- we're just having a little bit of 4 

confusion.  Can you repeat one more time what is 5 

the height of the walkway above grade? 6 

 MR. WILSON:  It's about 18 inches. 7 

 VICE-CHAIRPERSON SORG:  Okay, thank you. 8 

 CHAIRPERSON MOLDENHAUER:  I thought that 9 

you said 3 feet before, it was going to be 3 feet 10 

above grade. 11 

 MR. WILSON:  No, I don't recall ever 12 

saying 3 feet. 13 

 MS. MOORE:  Yeah.  If I could just raise 14 

something? 15 

 CHAIRPERSON MOLDENHAUER:  Let me just -- 16 

I'm just trying to -- 17 

 MS. MOORE:  Okay.  I just want to -- 18 

 CHAIRPERSON MOLDENHAUER:  Right now I 19 

think one of the problems is we don't have a 20 

really good visual diagram of the staircase, the 21 

elevation, the side view.  As a lawyer myself, 22 
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I'm not an architect, I'm trying to visually 1 

understand this.  I have one Board member who is 2 

drawing sketches, and we're trying to figure 3 

exactly what that -- 4 

 [Laughter.] 5 

 CHAIRPERSON MOLDENHAUER:  I'm trying to 6 

draw sketches. 7 

 We obviously have gone out of the typical 8 

form here.  We typically have the Applicant 9 

present, then we do cross-examination.  I am 10 

trying to pull back and create some additional 11 

order here. 12 

 I think that we've had some oral 13 

testimony as to exactly what it is.  What I'd 14 

like to do is I'd like to go back and do some 15 

cross-examination.  If Ms. Moore as a party 16 

opponent wants to present testimony during your 17 

case, which will be in just a few minutes, you 18 

can do that to try to provide additional clarity, 19 

but let's just try to go back to the form and see 20 

if there's any specific questions that you have 21 

of the Applicant or the Applicant's witness. 22 
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 [Pause.] 1 

 CHAIRPERSON MOLDENHAUER:  I think the 2 

Board members are in agreement that we need some 3 

additional diagrams, because I think that right 4 

now we're kind of just shooting in the breeze. 5 

 Let me just go back. because -- 6 

 VICE-CHAIRPERSON SORG:  Shooting in the 7 

breezeway. 8 

 [Laughter.] 9 

 CHAIRPERSON MOLDENHAUER:  In the 10 

breezeway, in the crossway. 11 

 I do think that it would be helpful to 12 

have -- and I'm not going to use the right 13 

terminology here, but I'd like to have a side -- 14 

just a detailed drawing of the -- 15 

 VICE-CHAIRPERSON SORG:  I think what is 16 

helpful, the description to my mind was -- that 17 

Mr. Wilson gave of the breezeway or connection 18 

was good, but I think it would be helpful for 19 

myself and other Board members to have a 20 

dimension-detailed drawing showing the breezeway 21 

that's understandable in terms of its 22 
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relationship, both to the two structures on your 1 

property as well as to Ms. Moore's -- you know, 2 

that side facade of her house, the windows, the 3 

doors, those things as well as showing the -- 4 

what material is being specified. 5 

 CHAIRPERSON MOLDENHAUER:  I mean, I think 6 

that right now we can't -- I can't tell from 7 

what's being presented what it's going to look 8 

like, both from the neighboring property and 9 

exactly if you were to be standing in your back 10 

yard what it would look like if I'm looking 11 

straight at this.  I don't understand the 12 

elevations.  I don't exactly, based on the 13 

drawings -- I can't really see visually what it's 14 

going to look like. 15 

 So, if there can be some sort of 16 

rendering where we can understand exactly what it 17 

would look like, both from your rear yard and 18 

then obviously what it would also visually look 19 

like from Ms. Moore's property, that I think 20 

would help the Board and also help all the 21 

parties in potentially asking questions. 22 
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 What we'll do is we're going to just 1 

extend this by one week.  I don't think there's a 2 

lot that needs to be done, but that way, the 3 

architect, Mr. Wilson, you can provide some 4 

additional submissions. 5 

 While we do that, I want to also identify 6 

that we do have another issue.  Mr. Madrid, did 7 

you get a copy of the e-mail?  I don't believe 8 

you did, because we just got it this morning.  It 9 

was sent at 2:20 a.m. this morning from Mr. 10 

Chapple who is the Commissioner of ANC-2C02. 11 

 MR. MADRID:  I haven't checked my e-mail 12 

this morning. 13 

 CHAIRPERSON MOLDENHAUER:  It would 14 

probably have come from the Office of Zoning, but 15 

this is our -- it is a new exhibit.  It will be 16 

our Exhibit 35.  Since we had left the record 17 

open, we would receive this as a document. 18 

 Let me just explain for the record what 19 

exactly it is.  It's a letter from Kevin Chapple 20 

who is the Commissioner of ANC-2C02 indicating 21 

that he had met with Ms. Moore and that they are 22 
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considering Ms. Moore's concerns, and that he 1 

would try to modify their initial support of the 2 

application. 3 

 Now, that being said, in regards to our 4 

regulations, Section 3115.2 only allows us to 5 

give great weight to a written report from the 6 

ANC, which is then signed by a resolution of the 7 

members.  So this e-mail would not constitute 8 

something that we could receive great weight on. 9 

 In addition to that, we would actually 10 

have to have him present to take oral testimony 11 

to modify his initial support letter, and if he 12 

actually does want to modify that, he has to 13 

actually speak with Mr. Madrid, based on our 14 

regulations.  That way, there is a conversation 15 

based on potential revised drawings. 16 

 It might behoove both the Applicant and 17 

the party opponent to have further communications 18 

with the ANC showing them any potential modified 19 

drawings and obtaining anything in writing if 20 

that is possible prior to the next meeting, but I 21 

just want to make sure that both parties should 22 
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just go to our office, the Office of Zoning, and 1 

make sure they get a copy of this e-mail, so that 2 

everyone is aware of what's in the record prior 3 

to the next continued hearing on this. 4 

 That being said, is there any other 5 

points the Board members would like clarified 6 

prior to the continued hearing of this case? 7 

 MR. HINKLE:  Well, Madam Chair, I would 8 

just add that in terms of additional drawings, 9 

that a section across the yard would be helpful 10 

that includes the neighbor's home.  So I believe 11 

that would be the east-west direction perhaps, 12 

but that would really be helpful, so it shows the 13 

change in grade where the connection is. 14 

 MR. MADRID:  Excuse me, Madam Chair. 15 

 CHAIRPERSON MOLDENHAUER:  Yes. 16 

 MR. MADRID:  I actually just wanted to 17 

clarify with Mr. Jordan when he was asking about 18 

my statement and Mr. Wilson's statement. 19 

 When I was referring to no additional 20 

shade would come of the addition, by addition, I 21 

mean the structure, the actual building living 22 
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space as opposed to -- now I'm thinking when you 1 

said the breezeway roof will actually create some 2 

shade, that's true, but as far as the additional 3 

structure itself, the building that we're 4 

planning to build, it will not. 5 

 Thank you. 6 

 MR. PHILLIPS:  May I make a statement?  7 

What also he's not -- what he's forgetting is 8 

that outside of her walkway, there is a patio 9 

that it does block 100 percent.  If you look at 10 

my drawing, No. 9, that would -- 11 

 CHAIRPERSON MOLDENHAUER:  My Vice-Chair 12 

just did indicate that maybe a rendering is not 13 

the correct terminology that I was using, because 14 

that might be overly costly.  Maybe just a sketch 15 

or something.  I don't want to say that we're 16 

looking for certain things.  I think you 17 

understand the gist of what we're looking for in 18 

regard to trying to better -- have a better 19 

visual understanding of exactly how this is going 20 

to potentially be felt or be impacted by a 21 

neighboring property.  And right now I don't 22 
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believe that the drawings are showing that.  1 

Obviously, I think that that's reflected in the 2 

fact that we're having a challenging time 3 

entering into a dialogue based on the plans. 4 

 That being said, I will leave it up to 5 

the Applicant and his architect to determine 6 

exactly what type of documentation is necessary 7 

and is cost effective to present to the Board, 8 

and obviously, anything that you provide to us, 9 

you should also provide both to Ms. Moore. 10 

 That being said -- oh, there might be 11 

some -- I think there might have been some 12 

additional questions of the Board? 13 

 MR. PHILLIPS:  Yes, there was.  Mr. 14 

Madrid just stated that his addition would not 15 

create a shadow on Ms. Moore's property, and he's 16 

talking just about her side, but what he had 17 

completely forgotten is her rear patio.  That 18 

rear addition butts right up against it, the 19 

whole -- the whole 100 percent of her patio. 20 

 So, if you look at my exhibit, page 9, on 21 

our sun study, it shows on the left that 507, he 22 
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completely -- that addition completely blocks her 1 

rear patio. 2 

 The breezeway will cast a shadow on our 3 

side walkway, which is her rear living space, but 4 

also her whole, you know, rec space.  Her rear 5 

yard will be 100-percent blocked.  So it's more 6 

than just the 2-foot overlap. 7 

 CHAIRPERSON MOLDENHAUER:  It might be 8 

helpful when we come back to a continued hearing 9 

to actually have some pictures of that rear area, 10 

because right now we have a lot of pictures of 11 

the side porches, but we don't actually have any 12 

pictures of that rear to provide maybe a better 13 

understanding of it. 14 

 And I think the submissions by Ms. Moore 15 

and by Mr. Phillips, your Exhibit B to our 16 

Exhibit 33 are your sun studies.  If you can 17 

maybe provide those, at least maybe one copy of 18 

those in color for the record, because right now 19 

they're all in black and white, and they're very 20 

challenging to read.  I'm sure that you can get 21 

that at a reasonable price.  That's the same 22 
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thing we have.  It's very challenging to read. 1 

 MR. PHILLIPS:  The gray scale?  Okay. 2 

 CHAIRPERSON MOLDENHAUER:  We don't have 3 

the gray scaling?  Okay.  All we have is black. 4 

 MR. PHILLIPS:  No problem. 5 

 CHAIRPERSON MOLDENHAUER:  So -- 6 

 MS. MOORE:  Yeah.  I think that was just 7 

how it printed, so I'll find a better printer. 8 

 CHAIRPERSON MOLDENHAUER:  Okay, yeah.  Or 9 

just to indicate a color printer on that, so it 10 

shows the different shades of gray, if that's how 11 

it's initially provided. 12 

 That being said, let's postpone this, 13 

and, Mr. Wilson, will postponing this for 1 week 14 

be enough time for you to pull together these 15 

drawing, or are you going to need more time than 16 

that? 17 

 MR. WILSON:  I would actually ask for 18 

extra time, 2 weeks. 19 

 CHAIRPERSON MOLDENHAUER:  Okay.  How much 20 

time would you think you need in order to 21 

finalize these additional drawings? 22 
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 MR. WILSON:  I think if we could push it 1 

2 weeks from today, the hearing. 2 

 CHAIRPERSON MOLDENHAUER:  Okay.  If we 3 

have a new date, which would be November 1st, 4 

that means you'd actually have to get all of the 5 

submissions at our office by the Thursday prior 6 

to that, which is -- it is not going to be a full 7 

2 weeks for you, then.  So do we need to go 8 

further than that?  If we push this off to 9 

November 1st, you'd have to get all of the 10 

documentation into our office by the 27th, which 11 

only gives you a little over a week and 2 days.  12 

So, if you need a full 2 weeks to actually 13 

prepare the documents, then we may need to push 14 

this to the 15th of November. 15 

 If you want to talk with your client and 16 

discuss -- 17 

 [Pause.] 18 

 MR. WILSON:  I think we can have 19 

everything ready by the 27th, so we can -- we 20 

would be available on November 1st. 21 

 CHAIRPERSON MOLDENHAUER:  Okay.  So then 22 
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this case is then rescheduled, continued for the 1 

morning of -- the morning is very packed -- no, 2 

sorry.  I'm looking at next week.  November 1st, 3 

yeah, that's fine.  For the morning of November 4 

1st. 5 

 And all submissions need to be into our 6 

office by the 27th, and I'm not going to leave 7 

the record completely open.  I'm going to 8 

specifically limit the record to certain 9 

documentation, so that's going to be additional 10 

architectural submissions from the Applicant 11 

regarding the patio that we've specified and 12 

connection of the patio to the rear and the 13 

neighboring properties, and take pictures of the 14 

rear from the party opponent, Ms. Moore, and 15 

maybe revising or providing a color copy of the 16 

sun study already provided.  So those three 17 

things will be the only things that will be 18 

admitted into the record without requesting 19 

additional relief. 20 

 MS. MOORE:  What about the ANC report? 21 

 CHAIRPERSON MOLDENHAUER:  And potentially 22 
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anything from the ANC modifying their reports in 1 

writing. 2 

 That being said, this case is then 3 

continued to November 1st, with all documentation 4 

needing to be submitted to our office by the 5 

27th. 6 

 Thank you very much, and we'll see you in 7 

2 weeks. 8 

 MR. MADRID:  Thank you, Madam Chair. 9 

 [Pause.] 10 

 CHAIRPERSON MOLDENHAUER:  Thank you very 11 

much.  I believe that concludes all of our cases 12 

for the morning, and we will reconvene at one 13 

o'clock. 14 

 [Luncheon recess taken 11:21 a.m. to 1:07 15 

p.m.] 16 

 CHAIRPERSON MOLDENHAUER:  This hearing 17 

will please come to order.  Good afternoon, 18 

ladies and gentlemen.  We are located in the 19 

Jerrily R. Kress Hearing Room, Memorial Hearing 20 

Room at 441 4th Street, N.W.  This is October 21 

18th, 2011, Public Hearing of the Board of Zoning 22 
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Adjustment for the District of Columbia. 1 

 My name is Meridith Moldenhauer, 2 

Chairperson.  Joining me today to my far left 3 

representative of the Zoning Commission, Chairman 4 

Anthony Hood.  To my immediate left is 5 

Vice-Chairperson Nicole Sorg, Mayoral Appointee. 6 

 To my right is Lloyd Jordan, Mayoral Appointee, 7 

and to my far right is Jeffery Hinkle, 8 

representative of the National Capital Planning 9 

Commission. 10 

 Copies of today's agenda are available to 11 

you and are located to my left in the wall bin 12 

near the door. 13 

 Please be advised this proceeding is 14 

being recorded by a court reporter and is also 15 

being webcast live.  Accordingly, I must ask you 16 

to refrain from any disturbing noise or actions 17 

in the hearing room. 18 

 When presenting information to the Board, 19 

please turn on the microphone, first stating your 20 

name and home address.  When you are finished 21 

speaking, please turn off the microphone, so that 22 
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your microphone is no longer picking up any 1 

sounds or background noise. 2 

 All persons planning to testify either in 3 

favor or in opposition are to fill out two 4 

witness cards.  These cards are located to my 5 

left on the table near the door and are on the 6 

tables in front of you.  Upon coming forward to 7 

speak to the Board, please give both cards to the 8 

court reporter sitting to my right. 9 

 Also, if you wish to file any written 10 

testimony or additional supporting documentation 11 

today, please submit an original and 12 copies to 12 

the Secretary for distribution.  If you do not 13 

have any requisite number of copies, you can 14 

reproduce copies on the machine in the Office of 15 

Zoning across the hall. 16 

 The order of procedures for an appeal 17 

application is as follows:  one, statement of the 18 

Appellant and the Appellant's witnesses; two, the 19 

Zoning Administrator or the Government official's 20 

case; three, case of the owner, lessee, or 21 

operator of the property involved, if not the 22 
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Appellant, other intervenors in the case 1 

permitted by the Board, the ANC within which the 2 

property is located; and then finally, rebuttal 3 

and closing statements of the Appellant. 4 

 Pursuant to Section 3117.4 and 3117.5, 5 

the following time constraints will be 6 

maintained.  The Applicant, Appellant, persons 7 

and parties, except the ANC, in support, 8 

including the witnesses, are given 60 minutes 9 

collectively.  Appellees, persons and parties, 10 

except an ANC, in opposition, including 11 

witnesses, will be given 60 minutes collectively. 12 

 Individuals will be given 3 minutes, and 13 

organizations will be given 5. 14 

 These time restraints do not include 15 

cross-examinations or questions from the Board.  16 

Cross-examination of witnesses is permitted by 17 

the Applicant or parties.  The ANC within which 18 

the property is located is automatically a party 19 

to a special exception or variance case.  Nothing 20 

prohibits the Board from placing reasonable 21 

restrictions on cross-examination, including 22 
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limitations on time and limitations on the scope 1 

of cross-examination. 2 

 The record will be closed at the 3 

conclusion of each case, except for any materials 4 

specifically requested by the Board.  The Board 5 

and the Staff will specify at the end of each 6 

hearing exactly what is expected and the date and 7 

time in which that information must be presented 8 

to the Office of Zoning.  After the record is 9 

closed, no other information will be accepted by 10 

the Board. 11 

 The District of Columbia's Administrative 12 

Procedures Act requires that a public hearing on 13 

each case be held in the open and before the 14 

public.  Pursuant to Section 405(b) and 406 of 15 

the Act, the Board may, consistent with the rules 16 

and procedures in the Act, enter into a closed 17 

meeting on a case for purposes of seeking legal 18 

counsel on the case per D.C. Code 2-575(b)(4) 19 

and/or deliberating on a case pursuant to D.C. 20 

Code 2-575(b)(13), but only after providing the 21 

necessary Public Notice and in the case of 22 
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emergency closed meeting after taking a roll call 1 

vote. 2 

 The decision of the Board in these 3 

contested cases must be based exclusively on the 4 

public record.  To avoid any appearance to the 5 

contrary, the Board requests that persons not 6 

engage the members of the Board in conversation. 7 

 Please turn off all beepers and cell 8 

phones at this time and to not disturb this 9 

proceeding. 10 

 The Board will now consider any 11 

preliminary matters.  Preliminary matters are 12 

those which relate to whether a case should or 13 

will be heard today, such as a request for 14 

postponement, continuance or withdrawal, or 15 

whether proper adequate notice of a hearing has 16 

been given. 17 

 If you are not prepared to go forward, 18 

now is the time to raise such a matter. 19 

 Mr. Secretary, do we have any preliminary 20 

matters? 21 

 MR. MOY:  The only preliminary matter to 22 
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mention to the Board is there's a motion to 1 

dismiss, which the Board can address when I call 2 

the case. 3 

 CHAIRPERSON MOLDENHAUER:  Okay.  All 4 

individuals wishing to testify this afternoon, 5 

please stand to have the oath administered. 6 

 MR. MOY:  Do you solemnly swear or affirm 7 

that the testimony you're about to present in 8 

this proceeding is the truth, the whole truth, 9 

and nothing but the truth? 10 

 [Witnesses sworn en masse.] 11 

 MR. MOY:  You may consider yourself under 12 

oath. 13 

 CHAIRPERSON MOLDENHAUER:  Thank you very 14 

much, Mr. Moy.  You can call the first and only 15 

case for the afternoon. 16 

 Application No. 18249 17 

 Appeal of Larry Heyman 18 

 MR. MOY:  Yes.  Good afternoon, Madam 19 

Chairperson, members of the Board. 20 

 That case before Board action is the 21 

Application Appeal No. 18249 of Larry Heyman, 22 
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pursuant to 11 DCMR 3100 and 3101 from a 1 

decision, an April 19, 2011, decision by the 2 

Zoning Administrator, Department of Consumer and 3 

Regulatory Affairs, to issue a building permit 4 

which is number B, B as in Bravo, 1103503, 5 

allowing construction in the C-3-C District at 6 

premises 1055 L'Enfant Plaza, S.W., property 7 

located in Square 387, Lot 870. 8 

 CHAIRPERSON MOLDENHAUER:  Thank you very 9 

much, Mr. Moy. 10 

 If the parties, the Applicant, can please 11 

step forward. 12 

 MR. HEYMAN:  Can you hear me okay? 13 

 CHAIRPERSON MOLDENHAUER:  Yes.  If you 14 

can introduce yourself for the record? 15 

 MR. HEYMAN:  My name is Larry Heyman.  I 16 

reside at 834 5th Avenue, New York, New York 17 

10065. 18 

 I am the manage of L'Enfant Colony LLC, 19 

the Applicant, and the owner of the South 20 

Building of the L'Enfant Plaza Complex. 21 

 I'm not here to speak about the specific 22 
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merits of the -- 1 

 CHAIRPERSON MOLDENHAUER:  Actually, 2 

before we get started, we have to just first 3 

address the motion to dismiss that was filed.  4 

Did you receive a copy of that? 5 

 MR. HEYMAN:  I did not. 6 

 CHAIRPERSON MOLDENHAUER:  You did not.  7 

Okay. 8 

 Mr. Moy, can we provide Mr. Heyman a 9 

copy? 10 

 And you are not here to speak about the 11 

actual case, is that what you're saying? 12 

 MR. HEYMAN:  Well, are you addressing the 13 

motion to dismiss, or are you talking -- do you 14 

want to address the motion first, or do you want 15 

me -- would you like me to testify first or -- 16 

 CHAIRPERSON MOLDENHAUER:  No, no.  We're 17 

not going to go into testimony, but I thought 18 

that you were indicating that you were limiting 19 

-- you are not going to present testimony per se, 20 

which is what I thought I heard you say, but 21 

we'll first address the motion to dismiss. 22 
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 [Pause.] 1 

 MR. HEYMAN:  Yes.  I did not see this 2 

motion.  This is the first time I'm aware, been 3 

made aware of it. 4 

 [Pause.] 5 

 CHAIRPERSON MOLDENHAUER:  Mr. Heyman, 6 

have you had a chance to look at the motion 7 

that's pending? 8 

 MR. HEYMAN:  A rather brief chance. 9 

 CHAIRPERSON MOLDENHAUER:  Have you read 10 

it, though? 11 

 MR. HEYMAN:  Yes, I have. 12 

 CHAIRPERSON MOLDENHAUER:  Okay.  I will 13 

permit all the parties a few moments if you would 14 

like to address the issue of a motion to dismiss 15 

and provide any counter-argument to the Board. 16 

 MR. HEYMAN:  Not sure on what 17 

determination you're going to make your motion to 18 

dismiss and what the specific issues are, what 19 

the threshold issues of the motion is, so I can't 20 

really speak to, you know, the motion. 21 

 I mean, I can provide the testimony I was 22 
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planning on providing.  The threshold issues of 1 

the motion to dismiss are, you know -- I can't 2 

address that. 3 

 CHAIRPERSON MOLDENHAUER:  There is a 4 

motion pending to dismiss based on the issue of 5 

mootness.  That has been articulated by the 6 

property owner who would be an intervenor in this 7 

case, and they have identified two different 8 

issues here challenging your appeal. 9 

 So my question is, Do you have any 10 

information or any argument that you would like 11 

to present to counter their argument that the 12 

Board can consider prior to deliberating on 13 

whether to dismiss this case or not? 14 

 MR. HEYMAN:  I think for a nonlawyer such 15 

as myself, you know, after reading this appeal, 16 

after reading this motion to dismiss for the 17 

first time, I feel, you know, ill equipped to be 18 

able to counter-argue, you know, certain 19 

references to law.  I mean, I'm not equipped to 20 

do that, but I appreciate the opportunity. 21 

 VICE-CHAIRPERSON SORG:  Madam Chair, I 22 
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think it might also be useful to find out why the 1 

Appellant in this case didn't receive the motion 2 

to dismiss.  I don't see a Certificate of 3 

Service, so maybe we could ask that question. 4 

 MS. PRINCE:  Sure.  Allison Prince for 5 

the property owner in this case. 6 

 Two things.  There are two motions to 7 

dismiss pending.  One was filed by Mr. Surabian, 8 

and Mr. Heyman was, in fact, served with that 9 

motion.  It raises the identical points raised in 10 

our motion.  Our failure to serve was simply 11 

because this is a very unusual case. 12 

 We were aware that the appeal had been 13 

filed, but there was no 14-day submission.  There 14 

was no communication whatsoever on any aspect of 15 

this application.  We frankly didn't even expect 16 

to see Mr. Heyman here today and thought this 17 

could be easily disposed of, but he was, in fact, 18 

served with a Motion to Dismiss, so I think 19 

that's where we are. 20 

 CHAIRPERSON MOLDENHAUER:  And, Mr. 21 

Surabian, I have your motion.  It was actually 22 
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more in a prehearing statement, so I didn't 1 

actually see that there was a formal -- but that 2 

you do identify in your prehearing statement -- 3 

 MR. SURABIAN:  Yeah.  I don't -- 4 

 CHAIRPERSON MOLDENHAUER:  -- I guess 5 

under Argument 2, mootness. 6 

 MR. SURABIAN:  I don't capture it as -- I 7 

didn't caption it as motion to dismiss, but I 8 

could have very well done so. 9 

 I think the three points I raise in the 10 

motion are all jurisdictional, and so they would 11 

be appropriate for a motion to dismiss. 12 

 CHAIRPERSON MOLDENHAUER:  Okay.  And, Mr. 13 

Heyman, you did receive Mr. Surabian's prehearing 14 

statement? 15 

 MR. HEYMAN:  Yes. 16 

 CHAIRPERSON MOLDENHAUER:  Okay.  I just 17 

want to make sure, Mr. Heyman, that you have, 18 

obviously, an ample opportunity to potentially 19 

address these issues that Mr. Surabian identified 20 

and also that were then, I guess, provided a 21 

duplicate argument by the intervenor or the 22 
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property owner, just because I believe they do 1 

have a very strong case in regards to whether or 2 

not this case should be heard today at all and 3 

whether there's actually an issue of mootness, so 4 

that's why I'm trying to provide you -- whether 5 

you're a lawyer or not, we hear a lot of cases 6 

before us that are handled, you know, pro se, per 7 

se, and so I do think there's a lot of 8 

opportunity. 9 

 If you do feel that you have -- would 10 

like to present an argument as to why this is not 11 

moot, I just want to make sure I give you the 12 

opportunity.  Again, based on my reading of the 13 

files and the information we have before us, 14 

there are, I think, some strong arguments in 15 

favor of the mootness.  That is my own personal 16 

opinion.  I don't know what the other Board 17 

members think yet, but I just want to make sure 18 

you have an opportunity to potentially articulate 19 

any counter-points before we make a decision on 20 

this motion. 21 

 MR. HEYMAN:  With all due respect, I've 22 
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never seen Ms. Prince's Motion to Dismiss.  1 

Frankly, I would appreciate the time to address 2 

it and think about it.  I don't understand why 3 

she did not know I would be here.  I mean, I've 4 

been on the docket for, you know -- I can't 5 

recall when I've been on the docket since, but 6 

this Board certainly knew of my coming down, and, 7 

you know, I don't really see the excuse as to why 8 

I couldn't be served notice in advance. 9 

 CHAIRPERSON MOLDENHAUER:  Well, maybe not 10 

Ms. Prince's argument on behalf of the owner, but 11 

there's also that Mr. Surabian's filing, which he 12 

indicated that he did provide you a copy with, 13 

and you did confirm that you received that. 14 

 So are there any points that you'd like 15 

to address from Mr. Surabian's arguments in 16 

regards to mootness? 17 

 MR. HEYMAN:  Well, I mean, I think I 18 

should digest all the motions to dismiss, have 19 

the time to review them, and then provide an 20 

adequate rebuttal. 21 

 CHAIRPERSON MOLDENHAUER:  But, I mean, 22 
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you had -- I'm not currently inclined to grant 1 

additional time, considering that you did have 2 

Mr. Surabian's motion or filing prehearing 3 

statement, and you had an opportunity to review 4 

that and address that. 5 

 MR. HEYMAN:  How much notice was Mr. 6 

Surabian obligated to give me before this 7 

hearing? 8 

 CHAIRPERSON MOLDENHAUER:  There is no -- 9 

 MR. HEYMAN:  When he served me with 10 

notice. 11 

 CHAIRPERSON MOLDENHAUER:  There is no 12 

notice requirements in that regard. 13 

 MR. HEYMAN:  Okay. 14 

 CHAIRPERSON MOLDENHAUER:  And you did 15 

indicate that you did receive that. 16 

 MR. HEYMAN:  I did receive Mr. 17 

Surabian's, yes, but I cannot at this point 18 

address Mr. Prince's, given the short notice that 19 

I've just received. 20 

 CHAIRPERSON MOLDENHAUER:  But the issues 21 

are identical, so, again, I'm just trying to -- I 22 
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know you're asking for additional time.  I'm just 1 

asking.  Is there -- do you have anything to add 2 

potentially to Mr. Surabian's argument about 3 

mootness and the fact that that lot number was 4 

corrected with the new permit and that the 5 

arguments for the issue of internal work is for 6 

potential future construction and not existing 7 

construction permitted by the permit?  Do you 8 

have any counters to those arguments? 9 

 MR. HEYMAN:  Well, if you would let me -- 10 

can you please permit me to give my testimony and 11 

then perhaps you will hear what I have to say on 12 

this issue? 13 

 CHAIRPERSON MOLDENHAUER:  Well, I'm not 14 

-- 15 

 MR. HEYMAN:  But addressing Ms. Prince's 16 

motion, if they're identical, I don't know why 17 

Ms. Prince and Mr. Surabian had to file two 18 

different motions. 19 

 CHAIRPERSON MOLDENHAUER:  Because they're 20 

different parties.  One is the government, and 21 

one is the property owner. 22 
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 All right.  Now I am not inclined, based 1 

on a procedural issue, to allow you to provide 2 

testimony.  You can provide an argument as to the 3 

issue of mootness, but I am not going to go into 4 

a hearing if it is the Board's determination, 5 

which we haven't made a determination yet, 6 

whether or not this case is ripe for a hearing at 7 

all. 8 

 So I'm going to ask you, do you have any 9 

additional -- if you don't have any additional 10 

comments, you can just indicate that you have on 11 

additional comments, and we'll move forward to 12 

deliberation. 13 

 MR. HEYMAN:  Given the time frames that 14 

I've had to review these two motions to dismiss, 15 

I have no, you know, further comment on the 16 

motion to dismiss itself. 17 

 CHAIRPERSON MOLDENHAUER:  Okay.  Well, 18 

then at this point in time, we'll conclude any 19 

preliminary discussions or arguments, and I think 20 

the Board should deliberate. 21 

 Do any Board members have any additional 22 
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comments or questions? 1 

 MR. HOOD:  I just have a question, Madam 2 

Chair.  Maybe I am missing something. 3 

 The two motions are identical. 4 

 CHAIRPERSON MOLDENHAUER:  Yes, that's 5 

what I think. 6 

 MR. HOOD:  And I believe Mr. Heyman said 7 

that he had the first motion from Mr. Surabian, 8 

correct? 9 

 CHAIRPERSON MOLDENHAUER:  Yes. 10 

 MR. HOOD:  So I guess that's kind of 11 

where you were. 12 

 CHAIRPERSON MOLDENHAUER:  Yes. 13 

 MR. HOOD:  So I think that the time -- he 14 

made the statement that he has not had time to be 15 

able to digest the motions, but actually, in 16 

actuality, I beg to differ, Madam Chair.  And 17 

even if we just took Mr. Surabian's and not even 18 

looked at Ms. Prince's motion, I think that he's 19 

had sufficient time, because he testified himself 20 

that he had this particular motion before today, 21 

so I don't understand why he would put on the 22 
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record -- at least -- maybe I misunderstood 1 

something, Mr. Heyman, why you would put on the 2 

record that you didn't have time, and the motions 3 

to dismiss are identical. 4 

 Okay.  You might not have had time for 5 

the one from Ms. Prince, but Mr. Surabian's, you 6 

had time.  You knew about the motions.  They were 7 

already there, so I think the record needs to 8 

reflect the time was permitted, and he had time 9 

to do that. 10 

 So that's my opinion, Madam Chair.  Thank 11 

you. 12 

 MR. JORDAN:  If I could.  I would add 13 

that so it appears that there's no undue surprise 14 

because you had the previous -- he had the 15 

previous information.  It's the same essential 16 

motion filed by the District, so the document 17 

which he received today by Ms. Prince was not an 18 

undue surprise. 19 

 Moreover, that the allegations of error 20 

of the Zoning Administrator alleged by the 21 

Appellant goes right to the heart of -- 22 
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basically, that all the review was based upon the 1 

wrong property and the wrong lot, so, therefore, 2 

the Zoning Administrator was wrong. 3 

 I believe all that is taken up within the 4 

correction of the permit, the corrected permit, 5 

and that the analysis that was given at the time 6 

was based upon the right one, and we just have a 7 

typographical kind of error in regards to the 8 

permit itself. 9 

 So I would be inclined to agree with you, 10 

Mr. Hood. 11 

 MR. SURABIAN:  And if I could just add, 12 

my motion, it's barely two and a half pages, and 13 

I don't cite extensive case laws, and I really 14 

address his points head on, so I don't think 15 

there could have been -- should have been any 16 

surprise as to what I was -- would have said in 17 

response. 18 

 Thank you. 19 

 CHAIRPERSON MOLDENHAUER:  Yes, Mr. 20 

Heyman. 21 

 MR. HEYMAN:  If you didn't cite any case 22 
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law, Mr. Surabian, how could it be identical to 1 

the myriad case law that's cited in Ms. Prince's 2 

Motion to Dismiss? 3 

 MR. SURABIAN:  The arguments I am making 4 

are identical, not the words, exact words. 5 

 CHAIRPERSON MOLDENHAUER:  I guess this is 6 

my question, Mr. Heyman.  Case law aside, do you 7 

have, based on potentially any testimony you 8 

would give, any facts that would change the 9 

arguments that are being made by Mr. Surabian as 10 

to whether or not -- as I said, there's really 11 

two issues:  one, the error, the typographical 12 

error on the lots; and two, the potential issue 13 

that the concerns that you've addressed in your 14 

appeal are concerns of potential future work and 15 

not that, that is actually identified on the 16 

permit. 17 

 So do you have any facts that you could 18 

testify to that would address those two arguments 19 

in regards to the fact that this case may not be 20 

moot or may not be appropriate for jurisdictional 21 

purposes before our Board? 22 
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 MR. HEYMAN:  Well, one of the things -- 1 

thank you for the opportunity, Meridith. 2 

 You know, I think that the reason why I'm 3 

here today is because I've had a lot of 4 

discussions with the property owner about their 5 

future plans for the property.  I've been 6 

provided with plans showing 12-story office 7 

buildings sitting on top of the plaza, and I've 8 

had a lot of dialogue with JBG about that. 9 

 It is very evident from those discussions 10 

what they're intending to do, and, you know, I 11 

think it's incumbent upon me to speak out upon 12 

this. 13 

 CHAIRPERSON MOLDENHAUER:  Does that then 14 

conclude your statements?  I just want to make 15 

sure. 16 

 MR. HEYMAN:  I mean, there's nothing that 17 

I've seen from Potomac Creek that says that they 18 

wanted to restrict their development activities 19 

to the interior of the site, and based upon this 20 

history, it's clear to me what they're looking to 21 

do. 22 
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 CHAIRPERSON MOLDENHAUER:  Okay.  I think 1 

then -- I appreciate your comments.  I think 2 

you've heard from everybody. 3 

 At this point in time, the Board will now 4 

take into consideration the District's motion to 5 

dismiss based on mootness and lack of 6 

jurisdiction and then also the motion we have 7 

pending, which is identical in regards to the 8 

owner. 9 

 I think that while there may be some 10 

future concerns of the Appellant, that currently 11 

based on the permit before us, we cannot take 12 

into consideration potentially information that 13 

we're hearing in regards to the Appellant's 14 

testimony about future plans when those plans are 15 

not before us or those plans are not identified 16 

in the permit. 17 

 Maybe at a future time if there is an 18 

additional permit that is obtained later on, that 19 

might then create a new opportunity or a new 20 

issue that may need to come before the Board, but 21 

currently, we have to address simply the 22 
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typographical error that was corrected by DCRA; 1 

thus, making the one element of the appeal moot 2 

because of a new permit issued correcting that. 3 

 And then, second, in the appeal, there 4 

was a question about the scope of work, and I 5 

think even from Mr. Heyman's testimony today, 6 

it's addressing concerns about their intent in 7 

the future, potential for building, but until 8 

there is a permit that's actually identifying 9 

that work, we do not have the jurisdiction to 10 

address the intent.  We can only look at exactly 11 

what is identified on the scope, and the scope of 12 

the work here is not something within the BZA's 13 

jurisdiction. 14 

 And I would be inclined to grant the 15 

motion to dismiss. 16 

 I'll open it up to any additional 17 

deliberation of Board members. 18 

 MR. JORDAN:  As I indicated before, Madam 19 

Chair, I would support that.  I believe that 20 

everything I've read in the appeal is taken care 21 

of by the correction of the permit, and that the 22 
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other issue is not before us at this time. 1 

 CHAIRPERSON MOLDENHAUER:  Any further 2 

deliberation from Board members? 3 

 [No audible response.] 4 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 5 

then I will hereby grant the motion to dismiss, 6 

and if there is, obviously, any future issues, 7 

obviously those can be addressed in the future. 8 

 A motion.  I submit a motion to dismiss 9 

the -- I'm sorry -- to grant the motion to 10 

dismiss.  Is there a second? 11 

 MR. HOOD:  Second. 12 

 CHAIRPERSON MOLDENHAUER:  The motion has 13 

been made and seconded.  All those in favor, say 14 

"aye." 15 

 [Chorus of ayes.] 16 

 CHAIRPERSON MOLDENHAUER:  Mr. Moy, if you 17 

can read back the vote? 18 

 MR. MOY:  Yes, Madam Chair.  Staff would 19 

record the vote as 5 to 0 to 0.  This is on the 20 

motion of Chairperson Moldenhauer to grant the 21 

motion to dismiss.  Second the motion, Mr. Hood. 22 
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 Also in support of the motion, Ms. Sorg, Mr. 1 

Jordan, and Mr. Hinkle.  Again, the final vote is 2 

5 to 0 to 0.  The motion carries. 3 

 CHAIRPERSON MOLDENHAUER:  Thank you very 4 

much, and then that concludes this hearing. 5 

 [Whereupon, at 1:36 p.m., the Public 6 

Hearing was adjourned.] 7 
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