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 P-R-O-C-E-E-D-I-N-G-S 1 

 11:50 a.m. 2 

  CHAIRMAN LOUD:  This hearing will, 3 

please, come to order.  Good morning, ladies 4 

and gentlemen.  This is the March 16th Public 5 

Hearing of the Board of Zoning Adjustment of 6 

the District of Columbia.  My name is Marc 7 

Loud, Chairperson. 8 

  Joining me today and still with us 9 

this morning is Vice Chair Shane Dettman 10 

representing the National Capital Planning 11 

Commission, Mrs. Meridith Moldenhauer, Ms. 12 

Nikki Sorg, Mayoral Appointees, BZA, Mr. 13 

Clifford Moy, Secretary of BZA and we will be 14 

joined, I believe, shortly by Ms. Mary 15 

Nagelhout, Office of the Attorney General, 16 

and, of course, Ms. Beverley Bailey, Zoning 17 

Specialist in the Office of Zoning. 18 

  Copies of today's hearing agenda 19 

are available to you and are located to my 20 

left in the wall bin near the door. 21 

  Please, be advised that this 22 
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proceeding is being recorded by a Court 1 

Reporter and is also webcast live.  2 

Accordingly, we must ask you to refrain from 3 

any disruptive noises or actions in the 4 

hearing room. 5 

  When presenting information to the 6 

Board, please, turn on and speak into the 7 

microphone, first, stating your name and home 8 

address.  When you are finished speaking, 9 

please, turn your microphone off, so that your 10 

microphone is no longer picking up sound or 11 

background noise. 12 

  All persons planning to testify 13 

either in favor or in opposition are to fill 14 

out two witness cards.  These cards are 15 

located to my left on the table near the door 16 

and on the witness tables.  Upon coming 17 

forward to speak to the Board, please, give 18 

both cards to the reporter sitting to my 19 

right. 20 

  The order of procedure for special 21 

exceptions and variances is:  Statement and 22 
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witnesses of the applicant; Government 1 

reports, including the Office of Planning, the 2 

Department of Transportation, etcetera; The 3 

report of the ANC; Parties or persons in 4 

support are allotted 3 minutes; Parties or 5 

persons in opposition are also given 3 6 

minutes; and then, Closing remarks by the 7 

applicant only. 8 

  Pursuant to Sections 3117.4 and 9 

3117.5, the following time constraints will be 10 

maintained:  The applicant, appellant, persons 11 

and parties, except an ANC, in support, 12 

including witnesses, 60 minutes collectively. 13 

 The appellee, persons and parties, except an 14 

ANC, in opposition, including witnesses, also 15 

 60 minutes collectively.  And then 16 

individuals are allotted 3 minutes. 17 

  Please note, that these time 18 

restraints do not include cross examination 19 

and/or questions from the Board.  Cross 20 

examination of witnesses is permitted by the 21 

applicant or parties.  The ANC within which a 22 
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property is located is automatically a party 1 

in a special exception or variance case. 2 

  Nothing prohibits the Board from 3 

placing reasonable restrictions on cross 4 

examination, including time limits and limits 5 

on the scope of cross exam. 6 

  The record will be closed at the 7 

conclusion of each case, except for any 8 

material specifically requested by the Board. 9 

 The Board and the staff will specify at the 10 

end of the hearing exactly what is expected 11 

and the date when the persons must submit the 12 

 evidence to the Office of Zoning.  After the 13 

record is closed, no other information will be 14 

accepted by the Board. 15 

  The decision of the Board in 16 

contested cases must be based exclusively on 17 

the public record.  To avoid any appearance to 18 

the contrary, the Board requests that persons 19 

present not engage Board Members in 20 

conversation. 21 

  Please, turn off all beepers and 22 
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cell phones, at this time, so as not to 1 

disrupt these proceedings. 2 

  The Board will now consider any 3 

preliminary matters.  Preliminary matters are 4 

those which relate to whether a case will or 5 

should be heard today, such as requests for 6 

postponement, continuance or withdrawal or 7 

whether proper and adequate notice of the 8 

hearing has been given.  If you are not 9 

prepared to go forward with a case this 10 

morning or if you believe the Board should not 11 

proceed, now is the time to raise such a 12 

matter. 13 

  Does the staff have any preliminary 14 

matters? 15 

  MS. BAILEY:  Mr. Chairman, good 16 

morning. 17 

  CHAIRMAN LOUD:  Good morning. 18 

  MS. BAILEY:  To Board Members and 19 

to everyone, good morning as well.  No, sir, I 20 

do not. 21 

  CHAIRMAN LOUD:  Thank you, Ms. 22 
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Bailey.  And we have been joined by Mr. 1 

Michael Turnbull who is representing the 2 

Zoning Commission at this morning's hearing. 3 

  Good morning, Mr. Turnbull. 4 

  COMMISSIONER TURNBULL:  Good 5 

morning, Mr. Chair. 6 

  CHAIRMAN LOUD:  And I think we are 7 

ready to go into -- we have three hearing 8 

cases this morning. 9 

  The first two, Board Members, 10 

correct me if I'm wrong are really 11 

straightforward.  I think we are going to 12 

pretty much rest on the record on both of 13 

those cases.  They will be called separately 14 

and rest on the record. 15 

  I think there is one letter from a 16 

neighbor who lived in the square in the 17 

Dickman case and we'll address that letter 18 

very quickly, but I think in the main, we can 19 

adopt the report of the Office of Planning. 20 

  The Office of Planning is not here 21 

this morning.  We can adopt their report in 22 
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absentia and move forward. 1 

  But, Ms. Bailey, I'll defer to you 2 

to call the first two hearing cases. 3 

  MS. BAILEY:  Mr. Chairman, did you 4 

want to swear the witnesses? 5 

  CHAIRMAN LOUD:  Yes, please. 6 

  MS. BAILEY:  Okay.  All those 7 

wishing to testify, would you, please, stand 8 

to take the oath? 9 

  (Whereupon, the witnesses were 10 

sworn.) 11 

  MS. BAILEY:  Thank you. 12 

  CHAIRMAN LOUD:  Thank you.  And as 13 

you are calling the first case, let me just 14 

see by a show of hands how many witnesses are 15 

here for the Dickman case?  Very well.  And 16 

then there are two witnesses here for the 17 

Plume case.  Okay.  Is that correct, Plume?  18 

Okay.   19 

  MS. BAILEY:  Mr. Chairman, the 20 

first case is Application 18045, as you 21 

indicated.  It's of Eric and Karen Dickman and 22 
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it's pursuant to 11 DCMR ' 3104.1, for a 1 

special exception to allow front and rear 2 

fourth story window dormer additions to an 3 

existing row dwelling under section 223, not 4 

meeting the nonconforming structure provisions 5 

under subsection 2001.3, at 2623 O Street, 6 

N.W., Square 1262, Lot 828.  The property is 7 

Zoned R-3. 8 

  Mr. Chairman, I read the 9 

announcement for this case.  However, I would 10 

like to note that the applicant indicated that 11 

after discussion with the Zoning Administrator 12 

and I believe the Office of Planning, it was 13 

determined that the front dormers were not -- 14 

relief from the front dormers were not 15 

required for this application. 16 

  CHAIRMAN LOUD:  Thank you, Ms. 17 

Bailey.  Appreciate that.  I think that's 18 

Exhibit 22 where they amended their -- I 19 

think, officially amended their application 20 

for relief. 21 

  I see where the applicant is 22 
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setting up.  And let me just suggest and we do 1 

this sometimes in cases where the record 2 

before us has a lot of information regarding 3 

the standard.  This is a 223.  And this is a 4 

pretty full briefing on the 223. 5 

  So I don't know if we are going to 6 

need to get into the various diagrams that you 7 

brought. 8 

  What I would suggest is let me tell 9 

you what I understand about your case and then 10 

you let me know if I have missed anything and 11 

then we'll open it up to Board Members if they 12 

have any questions.  And I believe that there 13 

is someone here to testify who raised a 14 

concern perhaps at our Exhibit 23 regarding 15 

the project and then we can, if Board Members 16 

don't have any questions, go straight to OP. 17 

  I thought I saw OP?  Mr. Goldstein? 18 

 But that's for a different case.  Okay, all 19 

right.  Well, we will go into the OP report, 20 

even though they are not here, we will enter 21 

it into our record officially.  And then we 22 
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will kind of proceed like that?  Okay.  1 

  What I understand of the case is 2 

that you are seeking relief under 223 for the 3 

rear shed dorm.  It has been characterized as 4 

an addition to nonconforming.  It's 5 

nonconforming because the ceiling, the grade 6 

from the cellar ceiling is more than 4 feet 7 

above, so that's considered a first story.  8 

And then you have got two more stories on top 9 

of that. 10 

  And you have got a cap on stories  11 

in this zone.  You can only have three 12 

stories, so you have four with the ceiling, 13 

cellar ceiling height being over 4 feet from 14 

grade.  So that's what brings you here. 15 

  All right.  And all you are 16 

proposing are this rear -- I mean, you are 17 

doing a rear matter-of-right addition, but 18 

that's matter-of-right.  But for our purposes 19 

at BZA, you are proposing this rear window. 20 

  And in order for you to make your -21 

- is there anything missing there?  Okay.  And 22 
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you have submitted plans showing what it looks 1 

like and so on and so forth. 2 

  In order for you to qualify for 3 

that relief, you have to meet the criteria of 4 

section 223, which talks about light and air 5 

impacts and privacy, where there is a visual 6 

intrusion upon the character and scale of the 7 

area as viewed from the alley, street, 8 

etcetera. 9 

  The Office of Planning submitted a 10 

report and they have walked through each of 11 

those elements and drew the conclusion that 12 

you make the test.  And they go into detail as 13 

to why they don't think, for example, there 14 

are light and air impacts, etcetera. 15 

  So if there is something that you 16 

want to add to that, please, feel free to.  17 

And of course, Board Members, if there is 18 

something else we want to get out of that, but 19 

I think your briefing was very, very well put 20 

together and it's kind of clear. 21 

  MR. HORSEY:  Thank you, Mr. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 16

Chairman, Outerbridge Horsey on behalf of 1 

Karen and Eric Dickman, Members of the Board. 2 

  There is only one thing that I 3 

would add.  I did note looking at the case 4 

file this morning that there is not a letter 5 

from ANC-2E.  I just wanted the Board to know. 6 

 I know that they need that letter to verify 7 

this, but at its March 1st meeting, ANC-2E did 8 

vote unanimously to support this application. 9 

  CHAIRMAN LOUD:  Thank you very 10 

much. 11 

  MR. HORSEY:  We have asked them for 12 

a letter.  I don't know if they will -- it's 13 

not here yet anyway. 14 

  CHAIRMAN LOUD:  Okay.   15 

  MR. HORSEY:  Okay.   16 

  CHAIRMAN LOUD:  Thank you.  Were 17 

you present at that meeting? 18 

  MR. HORSEY:  Yes, sir, both me and 19 

-- both I and Mr. Dickman and Mrs. Dickman 20 

were. 21 

  CHAIRMAN LOUD:  Okay.  Thank you.  22 
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I don't have any additional questions.  Let's 1 

see if Board Members have any questions for 2 

you. 3 

  Okay.  No questions for you.  The 4 

Office of Planning is not here, which is very 5 

uncharacteristic of them.  They did submit a 6 

report, our Exhibit No. 24.  And in the 7 

report, they do recommend approval of the 8 

request, walking through an analysis of 9 

section 223 at pages 2 and 3 and in their 10 

analysis, articulating the reasons why they 11 

don't believe that there will be light or air 12 

impacts and why the other provisions of 223 13 

are met. 14 

  I'm not going to go through 15 

everything that they have written. 16 

  Do you have a copy of their report? 17 

 Okay.  Very well.  Did you have any questions 18 

about their report? 19 

  MR. HORSEY:  No, sir. 20 

  CHAIRMAN LOUD:  Okay.  Do Board 21 

Members have any questions or comments 22 
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regarding the Office of Planning's report?  1 

Okay. 2 

  Then I think what we would do now 3 

is go to other Government agencies that have 4 

reports.  And there aren't any.  The ANC you 5 

mentioned met apparently, but they did not 6 

submit a report.  And so we don't have it for 7 

our file to give great weight to. 8 

  Now, if there are persons in the 9 

audience who are against the project, now 10 

would be the time to come up and you would be 11 

given 3 minutes.  I think you were sworn in 12 

earlier, so if you don't mind, why don't you 13 

come on up and you can take a seat there, the 14 

open seat.  And just identify yourself for our 15 

record. 16 

  MR. GHOSH:  Thank you, Mr. 17 

Chairman.  I'm Atish Ghosh.  I reside at 1411 18 

27th Street, that's the house that is at the 19 

corner of the proposed project. 20 

  CHAIRMAN LOUD:  Okay.   21 

  MR. GHOSH:  I wrote a letter to the 22 
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Board dated March 4th because I didn't think I 1 

would be back in Washington for this meeting, 2 

so I sent a letter in which I expressed some 3 

concern about the scope of this project and, 4 

in particular, that this dormer window would 5 

kind of intrude into the open space that is 6 

overlooked by the different houses. 7 

  This is an addition to the addition 8 

that Mr. Dickman is planning. 9 

  I just wanted to clarify, Mr. 10 

Chairman, that while I do have this concern, 11 

it is really to invite Mr. Dickman and his 12 

architect to see whether something a little 13 

less imposing could be considered perhaps. 14 

  In my letter, I suggested skylights 15 

or individual dormers that model a shed 16 

dormer.  However, if that's not possible for 17 

their project, then I certainly don't want my 18 

objection to be standing in the way of their 19 

proceeding.  That's all, Mr. Chairman. 20 

  CHAIRMAN LOUD:  Thank you.  Why 21 

don't we give them an opportunity to respond 22 
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to that?  But let me just note for our record 1 

that under section 223.2(c), in order to get 2 

relief for a 223, the applicant has the burden 3 

of showing that the addition together with the 4 

original building as viewed from the street, 5 

alley or other public way shall not 6 

substantially visually intrude upon the 7 

character, scale and pattern of houses along 8 

the subject street frontage. 9 

  And so I think that it sounds like 10 

the concern that you are raising doesn't seem 11 

like it rises to the level of an objection 12 

necessarily.  But it would fit under that 13 

prong of our analysis. 14 

  MR. GHOSH:  That would be correct, 15 

Mr. Chairman. 16 

  CHAIRMAN LOUD:  Okay.  All right.  17 

It's a matter of question for us as to whether 18 

actually you concern actually rises to the 19 

level of 223.2(c), but that's where it would 20 

be placed. 21 

  Yes, sir, Mr. -- 22 
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  MR. HORSEY:  Horsey. 1 

  CHAIRMAN LOUD:  -- Horsey. 2 

  MR. HORSEY:  Thank you, Mr. 3 

Chairman.  I wanted to start by saying that 4 

Mr. Dickman has -- who incidentally grew up in 5 

this house and now is returning back to 6 

Washington from Baltimore and would like to 7 

renovate it and expand it slightly for his 8 

growing family. 9 

  This process has -- this project 10 

has been to the Old Georgetown Board on five 11 

occasions, has been to ANC-2E on every one of 12 

those occasions, two of which it was heard at 13 

the ANC meeting, the last of which was the one 14 

on this variance that I just indicated 15 

previously. 16 

  The dormers have been on the 17 

project from the very beginning and were 18 

approved by the ANC and the OGB without issue. 19 

 We spent a lot of time, the reason we went 20 

back so many times was to reduce the size of 21 

the original matter-of-right addition to 22 
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accommodate the neighbors. 1 

  And there have been also several 2 

formal and informal meetings aside from those 3 

appearances at OGB and ANC with the neighbors 4 

themselves, the abutting neighbors.  So I 5 

would say there has been exceptional care 6 

taken in contacting the neighbors, informing 7 

them about the project and getting and seeking 8 

their input and adjusting the design 9 

accordingly. 10 

  In the adjustment of the design 11 

from the original proposal, there were two 12 

bedrooms in the rear on the second story 13 

matter-of-right addition, also matter-of-right 14 

all the way through the process.  Lot 15 

occupancy is at 55.3 percent, I believe, in a 16 

60 percent allowed zone as a matter-of-right. 17 

  As an accommodation to the 18 

neighbors, including Mr. Ghosh, who faces the 19 

rear of the addition, he owns these two 20 

properties here and this is our property here, 21 

one of the bedrooms that was on the second 22 
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floor in the original proposal was moved to 1 

the third floor, the fourth story, third 2 

floor. 3 

  And in order to make that bedroom 4 

work, the shed dormer is necessary. 5 

  So there really can be no 6 

accommodation to convert that to skylights and 7 

still retain the extra -- you know, the third 8 

bedroom on the upper levels that the Dickman's 9 

need to have. 10 

  So again, I don't believe this does 11 

rise to the level of substantial adverse 12 

impact either on light and air or on privacy. 13 

  CHAIRMAN LOUD:  Thank you, Mr. 14 

Horsey.  How do you pronounce your name, Mr. 15 

Ghosh?  Thank you, Mr. Ghosh.  You were 16 

allotted 3 minutes.  I think you may still 17 

have a few minutes left if you want to take 18 

them.  And then following that, we'll move 19 

forward in the case. 20 

  MR. GHOSH:  Thank you, Mr. 21 

Chairman.  I would just say that I would just 22 
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like to thank Mr. Dickman and his architect 1 

for having been extremely cooperative with all 2 

of the neighbors.  And I fully concur with his 3 

points. 4 

  My objection was simply to see 5 

whether something could be done to make it a 6 

little less intrusive, but if that's not 7 

possible, then so be it.  Thank you, Mr. 8 

Chairman. 9 

  CHAIRMAN LOUD:  Thank you.  And 10 

thank you for your patience this morning 11 

getting to your testimony. 12 

  With that, then we will turn, I 13 

believe, back to the applicant.  Well, first, 14 

just for the record, are there any persons in 15 

the audience in support of the application who 16 

want to come and testify?  And there don't 17 

appear to be any.  So we turn back to you, Mr. 18 

Horsey, for closing remarks, if you feel any 19 

are necessary. 20 

  MR. HORSEY:  Mr. Chairman, no, we 21 

would just request approval of our application 22 
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by the Board.  If the Board deems it prudent, 1 

we could ask the Board to hold the record open 2 

to receive the ANC letter.  If you don't think 3 

it's necessary, then we would not do that. 4 

  CHAIRMAN LOUD:  Thank you, sir.  We 5 

appreciate that.  Okay.  So you are closing 6 

your case now? 7 

  MR. HORSEY:  Yes, sir. 8 

  CHAIRMAN LOUD:  All right. 9 

  MR. HORSEY:  Unless there are any 10 

other questions from the Board. 11 

  CHAIRMAN LOUD:  Well, let's see if 12 

Board Members have any questions.  Okay.  13 

There are no questions.  Then what I suggest 14 

we do is decide this case today.  I think we 15 

have enough information in the record to 16 

deliberate on it.  I would be happy to lead us 17 

off. 18 

  As indicated, it is an application 19 

to add a rear shed dormer on what is the 20 

fourth floor of a single-family dwelling in 21 

the R-3 Zone, which only allows three stories. 22 
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  And the applicant has received the 1 

support of the Office of Planning for certain 2 

at Exhibit 24.  The criteria that has to be 3 

met is the criteria of section 223.  The 4 

Office of Planning report walks through each 5 

of the elements of 223.  I'm just going to 6 

incorporate that by reference and not walk 7 

through each. 8 

  We also heard today from Mr. Ghosh, 9 

who had indicated that he had not necessarily 10 

an objection, but a concern regarding the shed 11 

dormers and whether or not they could be 12 

replaced with a sunlight, I think.  And Mr. 13 

Horsey responded to that concern by indicating 14 

that, I think, a bedroom that was going to be 15 

on the third story was moved to the fourth 16 

story necessitating, in his view, the need for 17 

the shed style dormer windows. 18 

  And I think that I heard Mr. Ghosh 19 

say that he fully understood, that he 20 

concurred with the points made by Mr. Horsey 21 

and to that extent appreciated the opportunity 22 
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to get his remarks on the record, but is no 1 

longer raising any objections. 2 

  With that, colleagues, I think that 3 

we have enough in our record to vote on it 4 

this morning.  And I'm recommending approval 5 

of this application.  In fact, I'll make the 6 

motion. 7 

  I move approval of Application No. 8 

18045, request for special exception relief 9 

under section 223 at 2623 O Street, N.W.  Is 10 

there a second? 11 

  COMMISSIONER TURNBULL:  Second. 12 

  CHAIRMAN LOUD:  The motion has been 13 

made and seconded. 14 

  All those in favor say aye. 15 

  ALL:  Aye. 16 

  CHAIRMAN LOUD:  Is there any 17 

opposition?  And, Ms. Bailey, can you read 18 

back the vote? 19 

  MS. BAILEY:  Mr. Chairman, the vote 20 

is recorded as 5-0-0 to grant the application. 21 

 The motion was made by Board Member Loud, 22 
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seconded by Mr. Turnbull, Mr. Dettman, Ms. 1 

Sorg and Mrs. Moldenhauer support the motion. 2 

  CHAIRMAN LOUD:  Thank you, Ms. 3 

Bailey.  We can do a summary order on this? 4 

  MS. BAILEY:  Summary order, Mr. 5 

Chairman. 6 

  CHAIRMAN LOUD:  Okay.  Then why 7 

don't we do that.  And unless there is 8 

anything further in this case? 9 

  MS. BAILEY:  Not from me, sir.  10 

Well, Mr. Horsey is going to file the original 11 

affidavit.  That's the only outstanding 12 

matter.  We did have a copy, but we need the 13 

original.  And he has expressed that he will 14 

file that as soon as possible. 15 

  CHAIRMAN LOUD:  Okay.  So in that 16 

case, we will just hold off the summary until 17 

we get that. 18 

  MS. BAILEY:  Yes, Mr. Chairman, 19 

that's an option, yes. 20 

  CHAIRMAN LOUD:  Okay.  However we 21 

normally do it is fine with me. 22 
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  MS. BAILEY:  Thank you. 1 

  CHAIRMAN LOUD:  Ms. Sorg? 2 

  MEMBER SORG:  I just wanted to make 3 

a quick comment, if I could, after the vote, 4 

which is, you know, I haven't been here that 5 

long, but I just wanted to say that I thought 6 

that the opposition presented by Mr. Ghosh was 7 

extremely polite and a really, really 8 

wonderful way that he comported himself in 9 

this forum. 10 

  CHAIRMAN LOUD:  Thank you, Ms. 11 

Sorg.  I think we all probably concur with you 12 

and your assessment of that. 13 

  Okay.  Is there anything further in 14 

this case?  So I believe then we have the-- 15 

why don't you call the next case, which is 16 

also a 223? 17 

  MS. BAILEY:  Application 18046 of 18 

Catherine A. Plume and it's pursuant to 11 19 

DCMR ' 3104.1, for a special exception to 20 

allow a rear addition to an existing one-21 

family row dwelling under section 223, not 22 
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meeting the lot occupancy requirements of 1 

section 403.  The property is located at 307 2 

9th Street, S.E.  It is in Square 924 on Lot 29 3 

and it is Zoned R-4. 4 

  Mr. Chairman, I think we were just 5 

handed a copy of a letter from the Capitol 6 

Hill Restoration Society, as it is associated 7 

with this project. 8 

  CHAIRMAN LOUD:  Good morning. 9 

  MS. PLUME:  Good morning. 10 

  CHAIRMAN LOUD:  If you could 11 

identify yourselves for our record, please? 12 

  MS. PLUME:  I'm Catherine Plume and 13 

I'm the owner of the house at 307 9th Street, 14 

S.E. 15 

  MR. JONES:  Kim Jones, architect, 16 

working with Catherine. 17 

  CHAIRMAN LOUD:  Good morning to 18 

both of you.  I think the approach that we 19 

took in the last case may work for this as 20 

well. 21 

  So I'll just start off by saying 22 
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what I think your case is about.  Correct me 1 

where I'm wrong.  And then let's see if Board 2 

Members have specific questions based on what 3 

is in your plans and the like.  If not, we can 4 

move to Office of Planning. 5 

  But you are also seeking what we 6 

call 223 relief to construct a two-story rear 7 

addition, which will replace a one-story 8 

addition that is already there, apparently.  9 

This is for a new kitchen, a small bathroom 10 

and a small bedroom.  It's nonconforming 11 

currently as to lot width and lot area. 12 

  The test is our light and air test 13 

under 223.  Let me see, we've got a bunch of 14 

neighbors that support you at our Exhibits 20 15 

through 26.  There is no ANC report.  I think 16 

we need to correct our exhibit list in the 17 

case, just for the record.  I think we 18 

indicate that there is an ANC report at 19 

Exhibit 26, but, in fact, I don't think we 20 

have one, correct me if I'm wrong. 21 

  And then Matt Le Grant sent over a 22 
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letter, our Exhibit 4, regarding an 1 

articulation of the need that you have for 2 

this relief. 3 

  It doesn't meet section 403, lot 4 

occupancy, which 60 percent is allowed in the 5 

R-4.  And you will actually occupy close to 68 6 

percent, 67.6 percent it looks like. 7 

  MS. PLUME:  Yes, sir.  I do have an 8 

ANC report. 9 

  CHAIRMAN LOUD:  Okay.   10 

  MS. PLUME:  A copy of the ANC 11 

letter here and that was included in what, I 12 

believe, the Office of Planning submitted. 13 

  CHAIRMAN LOUD:  Okay.   14 

  MS. PLUME:  This week.  And also, 15 

I'll just note that the -- it's a unique 16 

circumstance on this house where there is a 17 

front porch that is counted as part of the 18 

footprint of the house.  So with the addition, 19 

I'll actually -- with the addition, if you 20 

don't count the front porch, I'll actually 21 

just be going to 60 percent occupancy. 22 
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  With the front porch, that makes it 1 

67 percent.  And while I thoroughly enjoy my 2 

front porch, I don't live out there.  And so I 3 

would hope that the Board would consider that 4 

perspective. 5 

  CHAIRMAN LOUD:  Okay.  Thank you 6 

very much.  I stand corrected on the ANC 7 

report.  For some reason, I have a different 8 

Exhibit 26 than the record file.  So we will, 9 

for the record, note that ANC-6B has submitted 10 

a report. 11 

  Board Members, are there any 12 

questions for the applicant?  Okay.  Why don't 13 

we go straight to the Office of Planning?  And 14 

again, you can sort of just highlight the 15 

major bullet points in your report.  It was a 16 

very well-prepared report. 17 

  MR. JESICK:  Thank you.  And good 18 

afternoon, Mr. Chairman, Members of the Board. 19 

 My name is Matt Jesick. 20 

  The Office of Planning found that 21 

the application meets the test under section 22 
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223 for light and air available to neighboring 1 

properties, the protection of privacy and that 2 

the addition would be not inconsistent with 3 

the character of the surrounding neighborhood. 4 

  So therefore, we are recommending 5 

approval of the application and I would be 6 

happy to take any questions. 7 

  CHAIRMAN LOUD:  Thank you.  Do you 8 

have any questions for the Office of Planning? 9 

  MS. PLUME:  No, sir. 10 

  CHAIRMAN LOUD:  All right. 11 

  MS. PLUME:  Just thank you for your 12 

recommendation. 13 

  CHAIRMAN LOUD:  Any questions from 14 

the Board?  All right.  Is the ANC here by any 15 

chance?  Okay.  The ANC is not here, but, as 16 

Ms. Bailey has corrected me, there is an 17 

Exhibit 26 dated February 24, 2010 from ANC-6B 18 

signed by its chair.  The report notes that 19 

with a quorum present, properly noticed, the 20 

board voted 9-0 to support the application.  21 

So that report will be given great weight by 22 
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us. 1 

  Are there persons in the audience 2 

who are either for or against this project?  3 

All right.  So absent that, we now turn back 4 

to you for any closing remarks you might want 5 

to make. 6 

  MS. PLUME:  No, thank you.  Just 7 

thank you for the opportunity to come here 8 

today.  I hope you will vote favorably in 9 

favor of this addition. 10 

  CHAIRMAN LOUD:  Thank you.  All 11 

right.  Board Members, I think we can 12 

deliberate on this.  I would like to move, 13 

without further discussion, I think we can 14 

incorporate by reference the report of the 15 

Office of Planning, Exhibit 28, take note of 16 

the fact also that ANC-6B has submitted a 17 

report, our Exhibit 26, which is entitled to 18 

great weight. 19 

  I would like to recommend that we 20 

support this application for all of the 21 

reasons that I discussed at the outset, that 22 
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the applicant discussed during her testimony 1 

and that are found in the Office of Planning's 2 

report. 3 

  So I move for approval of 4 

Application No. 18046 for special exception 5 

relief under section 223 to construct an 6 

addition to an existing single-family attached 7 

dwelling at 307 9th Street, S.E.  Is there a 8 

second? 9 

  VICE CHAIRMAN DETTMAN:  Second. 10 

  CHAIRMAN LOUD:  The motion has been 11 

made and seconded. 12 

  All those in favor say aye. 13 

  ALL:  Aye. 14 

  CHAIRMAN LOUD:  There doesn't 15 

appear to be any opposition.  Can you read 16 

back the vote, Ms. Bailey? 17 

  MS. BAILEY:  Mr. Chairman, I would 18 

be pleased to.  The vote is recorded as 5-0-0 19 

to grant the application.  Mr. Loud made the 20 

motion, Board Member Dettman seconded, in 21 

support are Mrs. Moldenhauer, Ms. Sorg and Mr. 22 
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Turnbull. 1 

  CHAIRMAN LOUD:  Thank you, Ms. 2 

Bailey.  And we can do a summary decision? 3 

  MS. BAILEY:  Summary order, Mr. 4 

Chairman. 5 

  CHAIRMAN LOUD:  Summary order, yes, 6 

thank you.  Thank you very much. 7 

  MS. PLUME:  Thank you. 8 

  CHAIRMAN LOUD:  Thanks for your 9 

patience and good luck to you. 10 

  MS. PLUME:  Thank you. 11 

  CHAIRMAN LOUD:  And 12 

congratulations.  And I believe we have one 13 

final case for the morning? 14 

  MS. BAILEY:  Yes, Mr. Chairman.  15 

It's Application No. 18047 of James Ravitz and 16 

it is pursuant to 11 DCMR ' 3103.2, for a 17 

variance from the lot occupancy requirements 18 

under section 403, a variance from the court 19 

requirements under section 406, and a variance 20 

from the nonconforming structure provisions 21 

under subsection 2001.3, to allow a rear 22 
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addition to an existing one-family row 1 

dwelling.  The property is Zoned R-3.  It is 2 

located at 1425 33rd Street, N.W., Square 1244, 3 

Lot 172. 4 

  Are you Mr. James Ravitz? 5 

  MR. RAVITZ:  I am. 6 

  CHAIRMAN LOUD:  Yes, why don't you 7 

just sit at the mike for just two seconds.  8 

Put the mike on and that way the Court 9 

Reporter can -- and just introduce yourself 10 

for the record. 11 

  MR. RAVITZ:  I'm James Ravitz. 12 

  CHAIRMAN LOUD:  I don't know if you 13 

have got it on yet. 14 

  MR. RAVITZ:  Oh, okay. 15 

  CHAIRMAN LOUD:  A green light will 16 

come on. 17 

  MR. RAVITZ:  Oh? 18 

  CHAIRMAN LOUD:  There you go. 19 

  MR. RAVITZ:  How's that? 20 

  CHAIRMAN LOUD:  All right. 21 

  MR. RAVITZ:  All right.  My name is 22 
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James Ravitz.  I would ask the Board if I 1 

could have a five minute recess just to confer 2 

with the folks I have here?  And then if that 3 

would be okay? 4 

  CHAIRMAN LOUD:  Yes, yes.  We will 5 

take five.  We will come back at about 12:25, 6 

I guess.  All right. 7 

  (Whereupon, at 12:19 p.m. a recess 8 

until 12:32 p.m.) 9 

  CHAIRMAN LOUD:  So then we are back 10 

in session.  We are ready to read all of the 11 

stuff.  We did call the case, right? 12 

  MS. BAILEY:  Yes, Mr. Chairman. 13 

  CHAIRMAN LOUD:  Okay.   14 

  MS. BAILEY:  It was called. 15 

  CHAIRMAN LOUD:  And did the 16 

applicant, I can't remember, introduce 17 

themselves? 18 

  MS. BAILEY:  No, not -- 19 

  CHAIRMAN LOUD:  Okay.   20 

  MS. BAILEY:  -- as yet. 21 

  CHAIRMAN LOUD:  Okay.  So let's do 22 
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that. 1 

  MR. RAVITZ:  Thank you, Mr. 2 

Chairman.  My name is James Ravitz.  I am the 3 

owner of 1425 33rd Street, which is the subject 4 

property.  And this is Alan Zapatka with 5 

Christian Zapatka Architects in Georgetown.  6 

And he is my resident expert architect. 7 

  CHAIRMAN LOUD:  Are you going to 8 

submit him as an expert for purposes of 9 

testimony? 10 

  MR. RAVITZ:  Yes, I would like to. 11 

 Thank you, yes. 12 

  CHAIRMAN LOUD:  And we have his 13 

profile in the record? 14 

  MR. RAVITZ:  Good question.  I 15 

don't know.  Is your profile in the record?  16 

Is it something we could submit later? 17 

  CHAIRMAN LOUD:  Well, you can 18 

testify to it as well. 19 

  MR. RAVITZ:  Okay.   20 

  CHAIRMAN LOUD:  So just a quick 21 

voir dire on your background and your 22 
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credentials and then -- 1 

 VOIR DIRE OF ALAN ZAPATKA 2 

  MR. ZAPATKA:  I'm Alan Zapatka with 3 

Christian Zapatka Architect.  I'm working on 4 

becoming a licensed architect.  I have worked 5 

in the field for about 10 years.  I have a 6 

master's in architecture from the University 7 

of Maryland. 8 

  CHAIRMAN LOUD:  Okay.  Have you 9 

testified before in a proceeding as an expert? 10 

  MR. ZAPATKA:  I have testified at 11 

the ANC and Old Georgetown Board. 12 

  CHAIRMAN LOUD:  Okay.  Board 13 

Members, are there any questions for Mr. 14 

Zapatka? 15 

  COMMISSIONER TURNBULL:  Mr. Chair, 16 

I would prefer a licensed architect to be one 17 

condition to be an expert witness as an 18 

architect.  I understand he is not -- he has 19 

got a degree in architecture and probably went 20 

to an accredited school, but my own feeling is 21 

that to speak from the standpoint of 22 
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architecture, I would really prefer a licensed 1 

architect. 2 

  CHAIRMAN LOUD:  Well, you have 3 

heard Mr. Turnbull's concerns.  Do you have 4 

experiences that would tend to sort of round 5 

out your qualification, at least for this 6 

specific case? 7 

  MR. ZAPATKA:  I know this case 8 

pretty well.  I have worked on it for over a 9 

year now. 10 

  CHAIRMAN LOUD:  But do you have 11 

experiences as someone who has been in the 12 

field for 10 years that would qualify you as 13 

an expert? 14 

  MR. ZAPATKA:  I think for this 15 

case, yes. 16 

  CHAIRMAN LOUD:  Well, I understand 17 

what Mr. Turnbull is saying.  You know, I 18 

would analogize it to law that someone coming 19 

before the BZA as an expert in the law, but 20 

not being necessarily licensed by the Bar to 21 

practice.  I haven't graduated from law 22 
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school, but not really having the privilege or 1 

the burden of practicing law and then being 2 

offered up as an expert, it would be a bit of 3 

a disconnect there. 4 

  MR. RAVITZ:  Well, Mr. Chairman, 5 

just if I may, Mr. Zapatka is with Christian 6 

Zapatka Architect.  It's a very well-known 7 

firm.  It does a lot of work in Georgetown.  8 

Unfortunately, Mr. Christian Zapatka, who is 9 

the principal of that firm, couldn't be here 10 

today.  And Alan, Christian's brother, is I 11 

would say Christian's right hand man at the 12 

firm. 13 

  He does a lot of work in this.  You 14 

know, obviously, he does a lot of the design 15 

at Christian's firm, working closely with 16 

Christian, and really knows the ins and outs 17 

as well as anybody of my design.  And you 18 

know, I would put him on par with Christian, 19 

at least with respect to this case. 20 

  So is there a way we could 21 

potentially use Mr. Zapatka as an expert just 22 
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for this design element? 1 

  CHAIRMAN LOUD:  Well, he can -- 2 

  COMMISSIONER TURNBULL:  He doesn't 3 

have to be an expert or certified as an expert 4 

to talk about your project. 5 

  MR. RAVITZ:  Oh, okay.  Well, if 6 

that's the case -- 7 

  COMMISSIONER TURNBULL:  What I'm 8 

saying is for an expert, if you wanted that 9 

kind of testimony, you needed to have 10 

submitted the resume, his CV and a list of 11 

projects that would make him stand out to this 12 

Board as an expert. 13 

  MR. RAVITZ:  Oh, okay.  Well -- 14 

  COMMISSIONER TURNBULL:  He can 15 

simply testify as someone who has worked on 16 

the project for you. 17 

  MR. RAVITZ:  Oh, okay.  Well, then 18 

let's do that and, you know, we can see how 19 

that goes. 20 

  CHAIRMAN LOUD:  All right.  So we 21 

will do that.  So you are qualified certainly 22 
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to testify as a fact-witness and you are very 1 

familiar with the project and the designs and 2 

so forth and the weight will be that accorded 3 

to a fact-witness.  Okay? 4 

  MR. RAVITZ:  Got it. 5 

  CHAIRMAN LOUD:  All right.  Any 6 

additional sort of preliminary issues? 7 

  MR. ZAPATKA:  Just that I submitted 8 

two more letters of support for this project. 9 

  CHAIRMAN LOUD:  Okay.   10 

  MR. ZAPATKA:  In addition to the 11 

two that you have already.  And we have no 12 

objections from any neighbors. 13 

  CHAIRMAN LOUD:  Okay.  Very well.  14 

So why don't we then turn to you, Mr. Ravitz, 15 

and you can present your case? 16 

  MR. RAVITZ:  Sure.  May I approach 17 

the board? 18 

  CHAIRMAN LOUD:  Sure. 19 

  MR. RAVITZ:  Okay.   20 

  CHAIRMAN LOUD:  You are going to 21 

need a microphone as you do that. 22 
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  MR. RAVITZ:  Oh, really?  Okay.   1 

  CHAIRMAN LOUD:  Yes.  Ms. Bailey, 2 

do you have the portable microphone? 3 

  MS. BAILEY:  Let me find it, Mr. 4 

Chairman. 5 

  CHAIRMAN LOUD:  Okay.  If there are 6 

parts of this that you can start from where 7 

you are until she brings the microphone? 8 

  MR. RAVITZ:  I can.  As you can 9 

see, the subject property, which is my house, 10 

on 33rd Street, 1425, is the shaded portion.  11 

This is a property that -- the two adjacent 12 

properties to it are basically mirror images 13 

to my house. 14 

  What we are proposing to do -- as 15 

you can see though, the two adjacent 16 

properties already have additions on them.  17 

The one north of my property has a 7 foot rear 18 

addition, which is in the form of a porch, 19 

which was original, I believe, to the house. 20 

  To the south of me is again a 21 

mirror image property with a two-story 22 
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enclosed addition, which projects farther out 1 

from my property. 2 

  All three of these properties are 3 

perhaps the shallowest -- pardon me, the 4 

narrowest on our block.  And what we would 5 

like to do is bring the second floor out to 6 

make it even with the first floor.  The first 7 

floor is, essentially, just an old covered 8 

porch.  There was a two floor porch, as I 9 

mentioned, original to the house. 10 

  And what we would like to do is 11 

bring it so it is flush with the first floor. 12 

 And what that does is -- our house is 13 

basically a two and a half bedroom house 14 

upstairs.  And what it would do -- and that's 15 

a good picture. 16 

  What it would do is it would allow 17 

us to make that half bedroom into a full 18 

bedroom.  I have three kids.  And you know 19 

what, it turns out I'm doing great right here. 20 

  I have three kids and we are at 21 

maximum space usage right now.  And being able 22 
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to convert that half bedroom -- and you can 1 

see by the dotted line, to the left of it is 2 

the existing bedroom, which is extremely 3 

small.  It's as good as only for a small 4 

nursery. 5 

  We would be bringing it out to make 6 

it into a full bedroom and have two kids sleep 7 

in there. 8 

  I understand from the Board that 9 

there is -- or from the -- you know, our 10 

initial permit rejection that there are two 11 

issues.  One, that we exceed our lot coverage 12 

and the second regarding the fact that the 13 

alleyway that is created, that has been 14 

created, and that's obviously original to the 15 

house, is too narrow. 16 

  So really, we are not changing the 17 

footprint of the house.  In a sense, we are 18 

kind of bringing the house back to its 19 

original historic measurements, in that there 20 

was a covered -- there was a porch out the 21 

back.  There is nothing I can do about the 22 
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alleyway. 1 

  Our neighbors to the south, which 2 

really they would be the ones affected by the 3 

alleyway, are in support.  They wrote an email 4 

which you guys have or you should have now to 5 

Commissioner Skelsey.  Unfortunately, the Re: 6 

line says 1421.  They had it mixed up.  It is 7 

1425.  But if you will allow that typo, I 8 

would appreciate it. 9 

  But our neighbors to the south 10 

fully support this addition.  And quite 11 

frankly, you know, really I think that we -- 12 

you know, and I don't know if this is -- I'm 13 

no expert on zoning or architecture, but, 14 

quite frankly, you know, it seems that, to me, 15 

that we would be -- you know, we kind of 16 

bought into this situation. 17 

  We didn't really realize it and 18 

isn't this something that would be 19 

grandfathered in?  I mean, that term may be 20 

more meaningful to you folks than it is to me. 21 

 But it seems that, you know, this structure 22 
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is 100 or 100 plus years-old.  It has had that 1 

alley there for -- since it was built.  And 2 

you know, there is really not much we can do 3 

about it. 4 

  And I understand the Board's 5 

concern, which is why we have laws and we have 6 

to follow our laws, but hopefully there will 7 

be -- you know, hopefully you can find an 8 

exception in this circumstance given the age 9 

of the house, the condition, the circumstances 10 

that we are in regarding the shallowness of 11 

the second floor and the fact that we have ANC 12 

and support from our neighbors on this. 13 

  CHAIRMAN LOUD:  Thank you.  Let me 14 

see if Board Members have any questions for 15 

you.  It doesn't appear as such. 16 

  One of the things that the Office 17 

of Planning notes in its report is that they 18 

don't believe that the property has any 19 

specific uniqueness to it and exceptional 20 

situation.  And kind of as you alluded to, 21 

that is something that we have to take into 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 51

consideration for the type of relief that you 1 

are seeking, variance relief. 2 

  They go on to say that it is just a 3 

regular sized property.  It's substandard, but 4 

not in relation to other properties on the 5 

square really. 6 

  But are there some aspects of the 7 

property that are unique or exceptional that 8 

may not have come across in what you have 9 

submitted? 10 

  MR. RAVITZ:  Well, I think there 11 

are.  I think there are.  I think everything 12 

has a unique element to it.  But with respect 13 

to my house, what is particularly -- what I 14 

think unique is two things. 15 

  One is we have a narrow lot.  And I 16 

think that OP recognized that it's a narrow 17 

lot and it's obviously of substandard size.  18 

And I appreciate that. 19 

  But when you look at it in 20 

comparison to it, I don't know if maybe you 21 

have the photos from the OP report, you can 22 
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see that, you know, these are basically filler 1 

houses.  I mean, there was an existing -- it 2 

looks like to me that there was a lot there, a 3 

house on a lot, which was probably one or two 4 

houses that were probably large. 5 

  So when someone built those three 6 

mirrored -- those three houses, I guess it's 7 

called terrace housing, clearly, you can see 8 

they are rather narrow in comparison to the -- 9 

in comparison to the neighboring, the directly 10 

neighboring, units.  That's one.  So it's 11 

narrow. 12 

  But it's not so narrow as to -- and 13 

I recognize the fact that it's not so narrow 14 

as compared to the two houses directly north 15 

and south of me.  But what I think what makes 16 

it unique in this circumstance is the fact 17 

that those two houses to the north and south 18 

of me are deeper on the second floor than my 19 

house. 20 

  And really, if it were -- so that 21 

really -- so in a sense, those houses have 22 
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three full bedrooms on the second floor, 1 

whereas mine only has two and a half.  And it 2 

really creates an entirely different character 3 

of what my house is. 4 

  I mean, it's -- you know, having a 5 

two and a half bedroom house is significantly 6 

different in Georgetown than having a three 7 

bedroom house. 8 

  CHAIRMAN LOUD:  My background is 9 

not in architecture and it kind of shows 10 

sometimes that that is an area that I'm 11 

learning about, but is there anything 12 

exceptional about how it came to have this 13 

particular court in the history of the 14 

development in the area? 15 

  MR. RAVITZ:  You know, that's a 16 

very good question.  And maybe Mr. Zapatka can 17 

respond to that regarding why the court or how 18 

the court was created, that little court, that 19 

alleyway.  Is that what you are asking, Mr. 20 

Chairman? 21 

  CHAIRMAN LOUD:  Yes, yes. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 54

  MR. ZAPATKA:  You're talking about 1 

the illegal side court? 2 

  CHAIRMAN LOUD:  That's correct. 3 

  MR. ZAPATKA:  Yes. 4 

  CHAIRMAN LOUD:  And again, that's 5 

sort of the centerpiece of the case for us. 6 

  MR. RAVITZ:  Do we have to use the 7 

word illegal though?  Can we say 8 

nonconforming? 9 

  MR. ZAPATKA:  We recognize that it 10 

is illegal. 11 

  MR. RAVITZ:  Nonconforming, 12 

nonconforming.  He means to say nonconforming. 13 

  MR. ZAPATKA:  And we understand we 14 

could fill it in.  It's essentially a 15 

lightwell and so we are not going to fill it 16 

and we wouldn't want to fill it in, because 17 

you would lose light on this side and this 18 

side. 19 

  So in this unique situation, this 20 

yard, we can't -- we only have one direction 21 

to go.  We can't project further than what we 22 
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have already.  And we can only go up 1 

essentially, so that's what we are arguing. 2 

  MR. RAVITZ:  I just want to 3 

emphasize the point that, you know, again, 4 

there was a structure there.  There was a 5 

porch there.  I think a lot of these houses 6 

had what is called sleeping porches.  And you 7 

know, again, the Board may appreciate this 8 

better than I do.  I just sort of like old 9 

things.  But they had sleeping porches. 10 

  And my two neighbors to the north 11 

and south both covered those porches.  Now, 12 

the neighbor to the north of me, that porch is 13 

still a porch.  I mean, it's still a porch 14 

there.  But the neighbor to the south of me, 15 

basically, they covered those porches. 16 

  And really what we are seeking is, 17 

you know, putting back, reconstructing sort of 18 

the original dimensions of the house as if the 19 

porch was, you know, part of the existing 20 

structure, which it was. 21 

  MR. ZAPATKA:  Another unique 22 
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situation is that it was the middle of the 1 

three houses, terrace housing, they were all 2 

built at the same time.  This house was able, 3 

at some point, to build a second story 4 

addition and it projects further than the 7 5 

feet, which we are asking for. 6 

  And this has a two-story addition 7 

de facto with a porch.  So really, this is the 8 

smallest house of those three.  We think -- we 9 

are proposing that we should be allowed to at 10 

least be equivalent to the neighbors.  And the 11 

neighbors have no objection.  The ANC has no 12 

objection nor does the CFA. 13 

  And we also believe that the 14 

current addition as it is is energy 15 

inefficient.  This would be a much more solid 16 

addition.  It would be more efficient in terms 17 

of, you know, heating and cooling. 18 

  It would also add to the value of 19 

the block.  It would be much better looking 20 

addition than what is there right now. 21 

  MEMBER MOLDENHAUER:  Can I just as 22 
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you a question you just referenced?  The 1 

property to the south has, to your knowledge, 2 

put an addition on that?  Do you have the BZA 3 

approval order for that or have you not done 4 

that research? 5 

  MR. ZAPATKA:  I have not done that 6 

research. 7 

  MEMBER MOLDENHAUER:  Okay.   8 

  MR. ZAPATKA:  Yes, we don't know. 9 

  MEMBER MOLDENHAUER:  You don't 10 

know. 11 

  MR. ZAPATKA:  It looks -- it's more 12 

than a decade old anyway. 13 

  MR. RAVITZ:  At least a decade old 14 

though. 15 

  MEMBER MOLDENHAUER:  One other 16 

question.  In your proposal, are you proposing 17 

to tear down the existing addition and then 18 

build another one or modernize the existing 19 

one and build on top of it? 20 

  MR. ZAPATKA:  We are proposing to 21 

raze the existing -- 22 
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  MEMBER MOLDENHAUER:  Yes. 1 

  MR. ZAPATKA:  -- one-story 2 

addition.  There have also been rodent 3 

problems and we want a more solid foundation 4 

below there.  It's not a good situation there 5 

in terms of drainage and pest control. 6 

  MR. RAVITZ:  That's actually a very 7 

good point I forgot to mention.  So it is 8 

extremely -- it's very cold in that -- so on 9 

the first floor existing addition, it's very, 10 

very cold in the winter.  It's very, very warm 11 

in the summer.  You know, it's -- it looks 12 

like someone just basically just slapped up 13 

some siding onto a covered -- onto a porch and 14 

then covered it. 15 

  So it's not really insulated.  And 16 

Alan is right.  He reminded me of a time when 17 

a rat got into our kitchen, because it crawled 18 

underneath.  You know, the house is just 19 

sitting on -- that part of the house, that 20 

original covered porch is just sitting on 21 

dirt, essentially, and rodents have a way of 22 
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getting into the house through that using that 1 

as an access point. 2 

  So it would really be kind of 3 

making that more substantial in terms of 4 

construction. 5 

  VICE CHAIRMAN DETTMAN:  Yes, a few 6 

questions actually.  What is preventing you 7 

from putting on the second story addition on 8 

top of what is already there? 9 

  MR. ZAPATKA:  I don't believe 10 

structurally it would be able to support it. 11 

  VICE CHAIRMAN DETTMAN:  Okay.  So 12 

in addition to the rodent problems, the 13 

insulation, the existing foundation and the 14 

integrity of the structure it sounds like 15 

really you would be able to get what you want 16 

if you put it on top, but you simply can't.  17 

You almost have to modernize what is existing 18 

in terms of modernizing the foundation, 19 

etcetera? 20 

  MR. ZAPATKA:  Correct. 21 

  VICE CHAIRMAN DETTMAN:  Okay.  How 22 
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much less is your lot width than what is 1 

required? 2 

  MR. ZAPATKA:  Well, I think from 3 

the OP report, our lot width is -- we have -- 4 

18 feet is the required.  And what is our lot? 5 

 You can tell from here what our lot width is. 6 

 I think 13.3 feet or 16 feet. 7 

  VICE CHAIRMAN DETTMAN:  Okay.   8 

  MR. ZAPATKA:  What is it? 9 

  MR. RAVITZ:  16.8 lot width. 10 

  VICE CHAIRMAN DETTMAN:  Okay.  I 11 

have the OP report.  Thank you, Mr. Chairman. 12 

 The lot width required is 20 feet.  You are 13 

at 16.87.  So you are a little over 3 foot 14 

low. 15 

  I want to look at Regulation 16 

2001.3.  It talks about enlargements and 17 

additions to nonconforming structures.  And it 18 

says "The addition or enlargement itself," so 19 

just focusing in on your proposed addition, 20 

"shall conform to the use and structure 21 

requirements." 22 
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  Would you happen to know based on 1 

the height of the addition -- 2 

  MR. ZAPATKA:  Yes. 3 

  VICE CHAIRMAN DETTMAN:  -- what 4 

your required open court width would have to 5 

be? 6 

  MR. ZAPATKA:  Based -- well, any 7 

addition, I guess, based on the current 8 

regulations would have to be 8 feet, right, a 9 

side court? 10 

  VICE CHAIRMAN DETTMAN:  Depending 11 

on the height of the addition.  So what's the 12 

height proposed? 13 

  MR. ZAPATKA:  The height is 22 14 

feet. 15 

  VICE CHAIRMAN DETTMAN:  22 feet.  16 

And what would that be?  It's 4 inches per 17 

foot of height. 18 

  MR. ZAPATKA:  About 7 feet. 19 

  VICE CHAIRMAN DETTMAN:  It's about 20 

7 feet.  What does that do to the function of 21 

the space if the regulations were strictly 22 
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applied to your addition and you were required 1 

to provide a conforming open court width for 2 

the addition? 3 

  MR. ZAPATKA:  It's actually -- I 4 

don't think Mr. Ravitz would go through with 5 

the project.  It would mean a 5 foot wide 6 

addition. 7 

  VICE CHAIRMAN DETTMAN:  The result 8 

would be a 5 foot wide addition? 9 

  MR. ZAPATKA:  Yes.  If we are 10 

talking, you know, the 7, no, it would be -- 11 

we said that legally there would be a 7 foot 12 

width at the setback.  So -- 13 

  MR. RAVITZ:  It would be a 7 foot 14 

wide addition, essentially. 15 

  MR. ZAPATKA:  No, it would, I 16 

guess, be -- 17 

  VICE CHAIRMAN DETTMAN:  It's about 18 

9 feet, I think. 19 

  MR. ZAPATKA:  -- 9 feet, yes. 20 

  VICE CHAIRMAN DETTMAN:  Roughly 9 21 

feet maybe a little less. 22 
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  MR. ZAPATKA:  Yes. 1 

  VICE CHAIRMAN DETTMAN:  Is that a 2 

functional space, given the necessary width of 3 

the walls and insulation?  What do you net on 4 

the inside and is that usable? 5 

  MR. ZAPATKA:  I would guess we 6 

would net about 8 feet, based on usable space. 7 

  VICE CHAIRMAN DETTMAN:  Yes. 8 

  MR. ZAPATKA:  And if you look at 9 

the plan configuration, it's not too valuable 10 

that way. 11 

  MR. RAVITZ:  Mr. Dettman, if I may? 12 

 Basically, in Georgetown space is a game of 13 

inches.  Like football, space in Georgetown is 14 

a game of inches.  And for us, we literally -- 15 

I mean, the whole point of this addition was 16 

to maximize as much as we can. 17 

  And to go in -- for us to go in a 18 

couple feet really means the difference.  It 19 

doesn't -- in the end, if I was living in a 20 

place where there was a lot of ample space, a 21 

couple of feet, no big deal.  But for this, 22 
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given what I'm trying -- I'm basically trying 1 

to extend my ability to stay in that house for 2 

another few more years, a few feet represents 3 

a few more years.  So it really makes, for me, 4 

or breaks going through with this project. 5 

  VICE CHAIRMAN DETTMAN:  Okay.   6 

  MEMBER MOLDENHAUER:  Wouldn't that 7 

statement then work in the reverse, that any 8 

additional feet you could get would then be 9 

beneficial?  So even if you had to conform, it 10 

would be beneficial for you? 11 

  MR. RAVITZ:  Well, that's a very 12 

good point.  You know, the problem -- you are 13 

right about that.  Any additional space would 14 

be beneficial to me, but given the fact that 15 

if we closed off that alley, one of the -- and 16 

if you wouldn't mind going to -- oh, that is. 17 

  You see where those stairs are?  18 

Those are stairs that lead to -- 19 

  MEMBER MOLDENHAUER:  Stairs that 20 

lead to the basement? 21 

  MR. RAVITZ:  -- the basement.  So, 22 
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basically, we would have -- we wouldn't have 1 

access to those stairs down to the basement.  2 

Moreover, we wouldn't have -- we really 3 

wouldn't have windows.  That is a bedroom, so 4 

on the second floor there, that's a bedroom 5 

that two of my sons live in right now. 6 

  And you can see -- no, no, keep it 7 

there, please.  You can see there is a window 8 

there.  So that window would be gone.  And so 9 

we would, basically, lose -- we would end up, 10 

Ms. Moldenhauer -- 11 

  MEMBER MOLDENHAUER:  Yes, but I 12 

thought we were -- 13 

  MR. RAVITZ:  -- losing functional 14 

space. 15 

  MEMBER MOLDENHAUER:  -- talking 16 

about if you actually built the structure to 17 

conform with the court, we're saying that you 18 

would lose the space on the interior and, 19 

thus, you would only have a 10 foot addition 20 

instead of a 12 foot addition.  And then maybe 21 

inside once you take out the drywall and any 22 
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additional, you know, you would maybe have an 1 

8 x -- 2 

  MR. RAVITZ:  Oh, I see what you're 3 

saying. 4 

  MEMBER MOLDENHAUER:  So instead of 5 

having a room for your sons that would be a 12 6 

x 8 sized room, you would have an 8 x 8 sized 7 

room. 8 

  MR. RAVITZ:  No, I hear you and 9 

that's -- 10 

  MEMBER MOLDENHAUER:  Because that 11 

would then require you to conform with what is 12 

required under Zoning Regs. 13 

  MR. RAVITZ:  I hear you.  And 14 

again, it's just really -- you know, it's 15 

something that I have been out there measuring 16 

with a tape measure and it just really doesn't 17 

work for us.  It just -- the couple of feet 18 

really -- I know it's hard to conceive.  You 19 

have to sort of -- you have to be in it to 20 

sort of really see it, but a couple of feet 21 

does not really give us the, you know, cost 22 
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benefit here. 1 

  So it really is -- it gets down to, 2 

you know, the cost really outrides the 3 

benefit, even for a couple of feet, Ms. 4 

Moldenhauer. 5 

  COMMISSIONER TURNBULL:  Did I hear 6 

you say earlier that there was a second floor 7 

on this porch? 8 

  MR. ZAPATKA:  Originally, there was 9 

a porch that the two houses had. 10 

  COMMISSIONER TURNBULL:  Well, okay. 11 

  MR. ZAPATKA:  This is what the 12 

original condition was, a second story porch. 13 

 And it was just mirrored on both sides. 14 

  COMMISSIONER TURNBULL:  Do you have 15 

evidence of that, pictures, old plans, 16 

drawings? 17 

  MR. ZAPATKA:  No. 18 

  COMMISSIONER TURNBULL:  I mean, 19 

none of the windows look like they are doors 20 

that would open up onto anything. 21 

  MR. RAVITZ:  Well, actually that-- 22 
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those plans on the neighbor to the -- you 1 

know, just to the right that's my north side 2 

neighbor, do not actually represent what that 3 

second floor looks like.  This is just sort of 4 

their rendering from my architectural plans, 5 

but there is, in fact -- and perhaps there is 6 

a photo in OP's report.  There isn't. 7 

  But there is an access door to the 8 

neighbor to the north for that porch.  And, 9 

you know, it would be because, you know, we 10 

firmly believe that there was a porch original 11 

to the house.  And obviously, you know, the 12 

architect had, you know, notice that, you 13 

know, these porches -- a lot of these houses 14 

had porches in the back, these sleeping 15 

porches. 16 

  And the only way to access that 17 

would be just as my neighbors have, which is 18 

through a door.  And in fact, the little 19 

bedroom which we -- you know, that little half 20 

bedroom has a window, you know, it has a 21 

regular door to the bedroom on the interior 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 69

and above the door is a glass window which 1 

sort of leads me to believe that that was 2 

further, you know, to create more light into 3 

the hallway from the -- because the porch -- 4 

there was a covered porch out there. 5 

  So it really stands to reason if 6 

you are in it, you can sort of get the sense 7 

that, yes, obviously, there was a porch here 8 

and probably there was a door here, but at 9 

some point when someone took off the porch, 10 

they kind of bricked it up and made a window 11 

instead of a door. 12 

  But again, the neighbor to the 13 

north who has the porch has a door. 14 

  COMMISSIONER TURNBULL:  But there 15 

is nothing in our documents that shows that 16 

for us to see. 17 

  MR. RAVITZ:  I guess that's 18 

correct. 19 

  COMMISSIONER TURNBULL:  That would 20 

have been helpful. 21 

  MR. RAVITZ:  Okay.  We'll note 22 
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that. 1 

  MR. ZAPATKA:  Can we send something 2 

later on that? 3 

  MEMBER MOLDENHAUER:  I guess to 4 

kind of pull from what Mr. Turnbull is saying, 5 

how long have you lived in the property? 6 

  MR. RAVITZ:  Since 2004. 7 

  MEMBER MOLDENHAUER:  Since 2004.  8 

So when you first bought the property in '04, 9 

there was not a porch currently that was 10 

erected on that back half? 11 

  MR. RAVITZ:  That's correct. 12 

  MEMBER MOLDENHAUER:  Okay.  I mean, 13 

I think even if there was evidence of a prior 14 

porch, to be honest in my opinion, I don't 15 

know how much that would really be applicable 16 

if a porch hasn't existed for, you know, this 17 

long of a period of time. 18 

  So I don't think it actually would 19 

be helpful in my opinion. 20 

  MR. RAVITZ:  Okay.   21 

  MEMBER SORG:  I have one question. 22 
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 I may have missed this already.  Do you know 1 

when the current addition was constructed? 2 

  MR. ZAPATKA:  No.  No, we don't.  3 

The house was -- you know, circa 1900, it's 4 

before when the records were burned, so we 5 

don't know exactly that date of the house.  6 

And we are thinking that the addition is '60s, 7 

'70s.  I don't have a record on that. 8 

  MEMBER SORG:  Okay.  Thanks. 9 

  CHAIRMAN LOUD:  Thank you.  Let me 10 

see if there are any final questions from the 11 

Board and we'll turn to the Office of 12 

Planning.  Okay.  Why don't we turn then, 13 

unless you want to make any more comments on 14 

the record, we will turn to the Office of 15 

Planning for its report.  Thank you.  Good 16 

afternoon. 17 

  MR. GOLDSTEIN:  Good afternoon, Mr. 18 

Chairman and Members of the Board.  For the 19 

record, my name is Paul Goldstein and I'm with 20 

the Office of Planning. 21 

  As you have seen in the report, the 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 72

Office of Planning cannot recommend approval 1 

of the applicant's request for area variance 2 

relief from sections 406 and 2001.3. 3 

  The subject property is on Lot 172 4 

and Square 1244 and is Zoned R-3. 5 

  As you have heard, relief is needed 6 

to accommodate the applicant's proposal to 7 

raze the one-story rear portion of the 8 

dwelling and reconstruct in the same footprint 9 

a two-story dwelling -- a two-story addition 10 

to the dwelling. 11 

  The property is, as you have heard, 12 

substandard in size and dimensions and exceeds 13 

the allowed lot occupancy.  It totals about 75 14 

percent lot coverage when only 60 percent is 15 

allowed.  This amount of lot coverage exceeds 16 

the section 223 requirements, so therefore 17 

expansion in this case would require 18 

variances. 19 

  The site is also nonconforming for 20 

the open court width.  It is below what is 21 

required.   22 
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  Examining the project, under the 1 

variance test, OP first finds that the 2 

property is not unique.  It is not unusually 3 

shaped or of an unusual size in the square.  4 

That it is in a Historic District or it is 5 

currently nonconforming to the regulations 6 

does not create a uniqueness. 7 

  I was hoping there were some other 8 

exceptional circumstances about the house, but 9 

I just haven't quite gotten there yet.  I 10 

haven't heard enough. 11 

  So since the property is not 12 

unique, there can be no practical difficulty 13 

in this case. 14 

  And finally, the proposed addition 15 

would not seem to cause substantial detriment 16 

to the public good.  There is letters and the 17 

ANC support, which also attest to that it 18 

doesn't appear to have any objectionable 19 

impact.  And frankly, it's not a tremendous 20 

amount of relief that is needed. 21 

  However, it does appear that it 22 
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would impair the intent, purpose and integrity 1 

of the Zoning Regulations.  The addition would 2 

exacerbate existing nonconformities without 3 

the presence of a unique circumstance leading 4 

to a practical difficulty. 5 

  As I just mentioned, the ANC has 6 

submitted a letter in support, which I believe 7 

is now in the record.  And you have seen some 8 

communications from neighbors that are 9 

supportive.  There are no objections in the 10 

record. 11 

  As you have heard now, the Office 12 

of Planning cannot recommend approval of the 13 

requested relief.  And that concludes my 14 

presentation.  I'm now available for any 15 

questions. 16 

  VICE CHAIRMAN DETTMAN:  Good 17 

afternoon, Mr. Goldstein.  And thank you for 18 

an excellent report. 19 

  I want to look at the first prong 20 

first.  Well, let me ask this.  Do you contend 21 

that there is just the open court variance 22 
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that is necessary here or what is OP's 1 

position with respect to the nonconforming lot 2 

occupancy?  I couldn't -- 3 

  MR. GOLDSTEIN:  Yes, I believe that 4 

2001.3(a) says that "The structure shall 5 

conform to percentage of lot occupancy."  6 

Although they don't need lot occupancy relief, 7 

from my understanding, they don't need relief 8 

from section 403, the fact that they are 9 

adding to a lot with a nonconforming lot 10 

occupancy means you need relief from 11 

2001.3(a). 12 

  Additionally, (b) the fact that the 13 

existing open court -- that there is a greater 14 

nonconformity if you put on a second floor 15 

addition.  The required amount of the court 16 

width, I'm not sure actually changes.  If you 17 

take the measurement, I guess, based on the 18 

higher wall and there is a higher wall than 19 

this addition will go to, but the intensity of 20 

that nonconformity is increasing, which is 21 

2001.3(b). 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 76

  VICE CHAIRMAN DETTMAN:  Okay.  1 

Thank you.  Specific to the first prong, you 2 

know, it's just a matter of semantics.  The 3 

language of the variance test doesn't really 4 

use the word unique and that it has to be the 5 

sole and only property that is narrower. 6 

  The language is exceptional.  And 7 

so I think what that tells us is that it 8 

doesn't have to be the sole.  It could be, you 9 

know, part of a collection that is accessibly 10 

narrow or whatnot. 11 

  And so with that, I would just like 12 

to know how the Office of Planning approaches 13 

the first prong.  And I guess specifically, 14 

how do you judge something as exceptional?  15 

What basis do you use? 16 

  MR. GOLDSTEIN:  Well, it's hard to 17 

say fast and hard rule for what is exceptional 18 

in a certain circumstance, because 19 

circumstances are different. 20 

  I can tell you what I did in this 21 

particular case is I looked at all of the 22 
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residentially zoned lots in this square.  1 

There are 27 of them.  And I looked at how 2 

many of those were nonconforming to lot width 3 

and lot area. 4 

  There are -- for lot area, there 5 

were 13 that were nonconforming of the 27.  6 

For lot width, there were 13 of the 27 that 7 

were also nonconforming. 8 

  Of those with lot widths that were 9 

nonconforming, I counted, I believe, 10 

approximately, nine that were narrower than 11 

this property. 12 

  So looking at the other residential 13 

properties in this square, this did not seem 14 

to be particularly exceptional. 15 

  Additionally, if you want to look 16 

at some of the more extreme lots in the 17 

square, there are two lots that are -- I'm 18 

sorry, three lots that are 14 feet or less.  19 

So one is 13, two are 14.  And there are four 20 

lots that I counted which are under 1,000 21 

square feet.  Two of them are under 800. 22 
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  So when you look at this one, which 1 

is about a little less than 17 feet wide, 2 

which is nonconforming, and it's a little 3 

under the required lot area as well, it didn't 4 

appear to be in any way exceptional compared 5 

to other properties in the square. 6 

  COMMISSIONER TURNBULL:  I wonder if 7 

I could just break in for a minute on Mr. 8 

Dettman?  Would it be then would you look at a 9 

14 foot lot or 12 foot lot differently than -- 10 

does that raise the bar and go to an 11 

exception? 12 

  MR. GOLDSTEIN:  It's hard to say 13 

necessarily in one case -- 14 

  COMMISSIONER TURNBULL:  Sure. 15 

  MR. GOLDSTEIN:  -- whether 12 16 

triggers it.  You could have every property as 17 

12 feet width and then, I guess, there 18 

wouldn't seem to be anything exceptional about 19 

it. 20 

  I would say in this case, 12 would 21 

be more of an outlier than a property that's 22 
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about 17 feet wide.  But it's hard to say 1 

precisely. 2 

  COMMISSIONER TURNBULL:  Okay.  3 

Thank you.  Excuse me, Mr. Dettman. 4 

  VICE CHAIRMAN DETTMAN:  Oh, no, 5 

that's okay. 6 

  CHAIRMAN LOUD:  Any additional 7 

questions for OP?  Just one question on 8 

grandfathering.  If the rear of the property 9 

is demolished, does that destroy the 10 

grandfathering? 11 

  MR. GOLDSTEIN:  This would be an 12 

unofficial opinion, but, from my understanding 13 

and with some informal discussions with the 14 

Zoning Administrator, if a plan was submitted 15 

to raze and rebuild, for instance, the 16 

existing one story rear portion and if it was 17 

all done at the same time, that would, within 18 

the same footprint, be a grandfathered 19 

situation. 20 

  I believe that going up -- maybe I 21 

should just stop there.  So they would be able 22 
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to within the same footprint rebuild to that 1 

particular size if it was all done as part and 2 

parcel of the same plan.  I believe if you 3 

tore it down and waited a year and then went 4 

back to rebuild, I believe you would probably 5 

lose your grandfathering rights. 6 

  Saying that, I don't want to give 7 

an official opinion from the Zoning 8 

Administrator on that point, but that's my 9 

informal understanding. 10 

  CHAIRMAN LOUD:  Does OP have an 11 

opinion as to -- because we are not talking 12 

about going to the same height in this case.  13 

We're talking about exceeding that. 14 

  MR. GOLDSTEIN:  I believe that I 15 

agree with the Zoning Administrator that 16 

relief from the lot occupancy is not needed 17 

here.  And I think he was pretty specific to 18 

say we don't -- you don't need to get 403 19 

relief, at this point. 20 

  So I agree with that.  He seems to 21 

be saying that amount of lot occupancy is 22 
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okay, but my understanding of what he is 1 

saying is that once you increase the intensity 2 

of that lot occupancy, you also run afoul of 3 

2001.3. 4 

  CHAIRMAN LOUD:  Okay.  And the 5 

regulation that would authorize reconstruction 6 

as part of one sort of continuous development 7 

process would be what? 8 

  MR. GOLDSTEIN:  Not necessarily 9 

what you would point to.  I guess it's 10 

possible you could look at 2001.2, which is 11 

the modernization section.  What the Zoning 12 

Administrator would necessarily look to, I'm 13 

not quite sure. 14 

  CHAIRMAN LOUD:  All right.  Thank 15 

you. 16 

  VICE CHAIRMAN DETTMAN:  Mr. 17 

Goldstein, I'm wondering, you were saying that 18 

you would need relief from 2001.3 and 19 

specifically the 2001.3(a), the lot occupancy 20 

requirement, because it's an existing 21 

nonconformity. 22 
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  So applying the variance test to 1 

that particular provision, do you get past, do 2 

you get through the variance test in that 3 

respect? 4 

  MR. GOLDSTEIN:  I think it's still 5 

difficult to find it as a unique or 6 

exceptional circumstance. 7 

  VICE CHAIRMAN DETTMAN:  Has the 8 

Office of Planning ever supported a case where 9 

they have considered a nonconformity created 10 

by the adoption of the Zoning Regulations as 11 

an exceptional condition? 12 

  MR. GOLDSTEIN:  I can't say always 13 

or ever.  I don't think I can think of a 14 

situation where we have taken that as a basis 15 

for a uniqueness finding. 16 

  VICE CHAIRMAN DETTMAN:  The Zoning 17 

Regulations provide for us in Chapter 4 18 

minimum requirements for lot area, lot width, 19 

lot occupancy, the minimum requirements.  What 20 

would be your position on considering a lot 21 

that by way of adoption, the Zoning 22 
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Regulations does not meet the minimum 1 

requirements as an exceptional condition in 2 

and of itself? 3 

  MR. GOLDSTEIN:  I'm not sure I can 4 

answer that, Mr. Dettman.  Certainly, policy 5 

decisions were made in the creation of the 6 

Zoning Code.  And just the fact that 7 

properties don't conform to it has never been 8 

seen as the basis for relief. 9 

  VICE CHAIRMAN DETTMAN:  Okay.  10 

Thank you. 11 

  CHAIRMAN LOUD:  Does the applicant 12 

have any questions for the Office of Planning? 13 

  MR. RAVITZ:  Actually, I do.  You 14 

had mentioned before about, you used the word, 15 

grandfathered, it came up again, with respect 16 

to the lower level existing addition.  Would 17 

evidence of the fact that there was a second-- 18 

the second floor porch, would that create the 19 

same kind of grandfathering, you know, 20 

precedent here? 21 

  MR. GOLDSTEIN:  I'm not aware of 22 
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whether it would or wouldn't.  I'm not 1 

familiar with that circumstance. 2 

  MR. RAVITZ:  Okay.  In terms of 3 

exceptional situations, you know, what does 4 

the OP deem to be an exceptional situation?  5 

Does it have only to do with dimensions or 6 

what is an exceptional situation? 7 

  MR. GOLDSTEIN:  As the area 8 

variance definition provides, I think I have 9 

put it in my report, it asks the question as 10 

the first prong of the test, does the property 11 

exhibit specific uniqueness with respect to 12 

exceptional narrowness, shallowness, shape, 13 

topography or other extraordinary or 14 

exceptional situations or conditions? 15 

  MR. RAVITZ:  The fact that the 16 

second floor, which is really what we are sort 17 

of talking about here, addition is shallower 18 

than the others immediately north and south, 19 

does that -- that doesn't factor into what an 20 

exceptional situation is?  Is that this house 21 

had originally had sort of that porch and now 22 
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it doesn't? 1 

  MR. GOLDSTEIN:  I will say that -- 2 

first, let me just say it's the first time I 3 

have heard about the second porch or the 4 

second floor porch. That was not something 5 

that has been told to me.  And I don't know 6 

about that.   7 

  But usually we don't take a 8 

relativistic approach to zoning.  The argument 9 

that my neighbors have more, therefore, I can 10 

have more is not something that generally 11 

factors into our analysis. 12 

  MR. RAVITZ:  Okay.  But just going 13 

back then to the evidence of the -- at one 14 

point, there was an existence -- there was in 15 

existence a porch there.  Assuming that that 16 

is created -- assuming we can put forth that 17 

evidence and make it potentially part of the 18 

record here, is that something that would 19 

factor into your analysis? 20 

  MR. GOLDSTEIN:  Thinking about it 21 

off the cuff, I would probably say that it 22 
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would be difficult to factor that in.  1 

Typically, if you make a property more 2 

conforming, that is usually something that we 3 

try to strive for in the Zoning Regulations. 4 

  I would find that to be a difficult 5 

argument, but I don't know for sure. 6 

  MR. RAVITZ:  In what -- and I don't 7 

know if you do a lot of work in the, you know, 8 

neighborhood.  There is a few construction 9 

projects that are going on right now, which 10 

you probably saw when you wrote your report.  11 

Can you think of any instances where OP 12 

granted, you know, not granted but opined that 13 

a variance be granted or not object to a 14 

variance based on a situation where someone 15 

was trying to put the house back to its 16 

original dimensions? 17 

  MR. GOLDSTEIN:  I can't think of 18 

another circumstance quite like that. 19 

  MR. RAVITZ:  Okay.   20 

  CHAIRMAN LOUD:  Thank you.  I think 21 

we will move on, unless you have any 22 
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additional questions for the Office of 1 

Planning? 2 

  MR. RAVITZ:  I have none.  Alan, do 3 

you have any? 4 

  MR. ZAPATKA:  I would just like to 5 

reiterate that we are not increasing lot 6 

occupancy.  We are trying to build a new 7 

addition to replace an inadequate addition. 8 

  CHAIRMAN LOUD:  Okay.  Mr. Zapatka, 9 

we will give you a chance at closing remarks -10 

- 11 

  MR. ZAPATKA:  Okay. 12 

  CHAIRMAN LOUD:  -- to embellish and 13 

add a little bit.  This was more for specific 14 

questions you may have had for the Office of 15 

Planning.  If not, we can move on. 16 

  I don't believe -- did we get an 17 

ANC report in this case?  I don't believe we 18 

did, ANC-2E. 19 

  MS. BAILEY:  I don't have one in 20 

the record, Mr. Chairman. 21 

  CHAIRMAN LOUD:  Okay.  Very well.  22 
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We will just take note of the fact that we 1 

don't have an ANC report.  Yes, sir? 2 

  MR. RAVITZ:  Mr. Chairman, would it 3 

be helpful if I got an ANC report?  Would that 4 

be something that would be meaningful to the 5 

record? 6 

  CHAIRMAN LOUD:  Well, typically, on 7 

the day of the hearing, the report would need 8 

to be a part of what we evaluate as part of 9 

our decision.  Later on before you get out of 10 

here today, we're going to decide whether or 11 

not we're going to decide this case today or 12 

postpone it for decision. 13 

  And at that point, if we do 14 

postpone it for decision, and if for some 15 

reason Board Members feel that that report 16 

might fill a needed gap that prevents us from 17 

connecting the dots on the analysis standard 18 

that we use for this variance, then we may 19 

leave the record open for that. 20 

  But if we feel like the record is 21 

full, there would be no point in leaving it 22 
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open for that. 1 

  MR. GOLDSTEIN:  Mr. Chairman, I'm 2 

sorry to interrupt.  I actually do have a copy 3 

of the report. 4 

  CHAIRMAN LOUD:  Okay.   5 

  MR. GOLDSTEIN:  If that could be 6 

helpful at this time. 7 

  CHAIRMAN LOUD:  It would be very 8 

helpful.  Again, as I indicated, I don't have 9 

one.  I don't have one in our exhibit list 10 

either.  So I think Ms. Bailey is walking 11 

toward you.  Okay.  And so what we will do is 12 

-- if you don't mind, I'll just sort of read 13 

into the record what it says. 14 

  Well, it's not signed.  Mr. 15 

Goldstein, do you recall where you got this 16 

from? 17 

  MR. GOLDSTEIN:  The applicant, Mr. 18 

Zapatka emailed me a copy, I believe. 19 

  CHAIRMAN LOUD:  Okay.  Well, it's 20 

not signed, but were it to be signed, it 21 

indicates that the meeting was held March 1, 22 
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2010, duly noticed, quorum was present and 1 

that the Commissioners voted.  I'm looking for 2 

the vote tally here. 3 

  MR. GOLDSTEIN:  I'm sorry, actually 4 

thinking about it, I don't know actually if 5 

you sent that directly.  I think our office 6 

may have received an email from the ANC 7 

directly. 8 

  CHAIRMAN LOUD:  Oh, it was 9 

unanimous.  Okay.  They unanimously voted to 10 

support the resolution for, it lists the 11 

address, 1425 33rd Street, Application 18047.  12 

And the application is supported as submitted 13 

to BZA.  But again, it's not signed by the 14 

applicant. 15 

  Well, it has the brackets, but it's 16 

not -- 17 

  MEMBER MOLDENHAUER:  I mean, PDF, 18 

it looks as though it potentially would have 19 

been electronically signed. 20 

  CHAIRMAN LOUD:  Yes. 21 

  MEMBER MOLDENHAUER:  As many people 22 
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now are doing with the slash s slash, but I 1 

don't know if we are actually accepting that. 2 

  CHAIRMAN LOUD:  Without some kind 3 

of context, I guess, of foundation, it looks 4 

like it came -- did you attend an ANC meeting 5 

on this? 6 

  MR. ZAPATKA:  I did. 7 

  CHAIRMAN LOUD:  Okay.  And you were 8 

present when they voted -- 9 

  MR. ZAPATKA:  I was present. 10 

  CHAIRMAN LOUD:  -- in support? 11 

  MR. ZAPATKA:  And they voted 12 

unanimously to support it. 13 

  CHAIRMAN LOUD:  Okay.  Well, it 14 

sounds to me like it may be worth, and I'll 15 

toss this out to Board Members, leaving the 16 

record open to get a signed copy of this, 17 

since there is no -- the closest sort of 18 

foundation and context, I guess, is you were 19 

present at the meeting and you can corroborate 20 

that this actually took place. 21 

  MR. ZAPATKA:  Yes. 22 
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  CHAIRMAN LOUD:  Because usually for 1 

something like this, you would look for some 2 

kind of foundation. 3 

  MR. ZAPATKA:  Sure.  I was under 4 

the impression that they would send a report 5 

automatically.  Do they -- I guess, all right. 6 

  CHAIRMAN LOUD:  Well, they are 7 

typically very good about it, but for some 8 

reason we just don't have it right now. 9 

  MR. RAVITZ:  Mr. Chairman, if you 10 

think it is useful and meaningful to leave the 11 

record open for us to submit that, an official 12 

copy or what would be a copy that you would 13 

otherwise accept, in addition to the extent 14 

that there is any other evidence that we might 15 

be able to present that would have a 16 

meaningful impact on the outcome of your 17 

decision, then we would ask that, you know, 18 

you consider staying a decision to allow us to 19 

provide any more evidence in light of that. 20 

  CHAIRMAN LOUD:  Okay.  Well, that's 21 

a good segue.  I think what we are prepared to 22 
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do now is to move forward in the proceeding.  1 

We will discuss that in a few moments.  And so 2 

we would turn it back -- first, let me just 3 

ask are there parties or persons in the 4 

audience that are either in support or in 5 

opposition to this application? 6 

  And seeing none, then we go back to 7 

you, Mr. Ravitz.  And we are in the case of 8 

Ravitz right now.  Okay.  So there doesn't 9 

appear it's for this case.  We turn back to 10 

you for any closing remarks you want to make. 11 

  MR. RAVITZ:  Well, again, I just 12 

wanted to reiterate, and I'll pass it over to 13 

Alan in a moment, a couple of things. 14 

  One is, you know, again, we believe 15 

that this is an exceptional situation, that we 16 

do meet the three prong test.  Given the fact 17 

that the second floor does not have the same 18 

dimensions as its mirror image houses, so we 19 

believe that we do meet that test. 20 

  We do meet -- you know, we believe 21 

that, you know, if we can't do the addition as 22 
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designed, then, obviously, I don't want to 1 

take a Draconian approach here.  But if we 2 

can't do the addition as designed, at least 3 

from an interior space standpoint, then, you 4 

know, we are basically left with two options, 5 

which is two either, you know, live with it 6 

for, you know, however long we can, which is 7 

really not much longer or leave, you know, 8 

sell the residence. 9 

  So you know, this is a very 10 

unfortunate circumstance where we are hitting, 11 

you know, a technicality or at least what I 12 

view as a technicality, because even if I took 13 

off the existing first floor addition, it's 14 

never going to be able to change the fact that 15 

the alleyway is always going to be whatever it 16 

is, 4 feet or 4.5 feet.  There is always going 17 

to be that 4.5 foot alley. 18 

  And, you know, I think that the 19 

Board should give great weight to two factors. 20 

 One is the fact that the neighbor to the 21 

south, who is the most impacted in terms of 22 
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light and in terms of, you know, impingement 1 

on their ability to enjoy and use their 2 

property, they are fully in support of this 3 

addition, that's one. 4 

  Two is it really is just bringing 5 

the house back to its original dimensions.  6 

And again, we are sort of caught up in a 7 

modern day technicality when the house was 8 

built, that didn't exist. 9 

  So I think that the issue of 10 

grandfathering should also be given a lot of 11 

weight in this circumstance as well. 12 

  And finally again, the 13 

consideration that if I can't do this, I 14 

really, you know, have to leave the house.  So 15 

I think that, you know, should weigh on as 16 

part of your decision as well.  Alan? 17 

  MR. ZAPATKA:  Yes, and I would just 18 

like to say that again, we are not increasing 19 

lot occupancy.  We are keeping the same 20 

footprint.  We have unanimous support from the 21 

ANC.  We have full support from many 22 
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neighbors.  No objections from the Old 1 

Georgetown Board. 2 

  We believe it would be beneficial 3 

not just to the Ravitz' where they can get a 4 

third bedroom, but to the whole neighborhood. 5 

 We believe it would be beneficial to the 6 

neighborhood. 7 

  VICE CHAIRMAN DETTMAN:  Mr. Ravitz, 8 

you mentioned the neighbor to the south.  Did 9 

you discuss the project with the neighbor to 10 

the north? 11 

  MR. RAVITZ:  The neighbors to the 12 

north, the answer is yes.  That's a rental 13 

unit right now and it's actually a three flat 14 

rental.  So each level is a separate rental 15 

unit.  And so they had an opportunity, you 16 

know, I have talked to the renters.  You know, 17 

to the renters, but -- and I know that I think 18 

during the ANC process, the owners of that 19 

house, which it's just a trust, you know, had 20 

commented and this was during one of the ANC 21 

meetings that, you know, they wouldn't object 22 
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as long as it doesn't protrude any further 1 

than what their porch is. 2 

  So you know, there was no issue 3 

there either, Mr. Dettman. 4 

  VICE CHAIRMAN DETTMAN:  You didn't 5 

reach out directly to the property owner? 6 

  MR. RAVITZ:  You know, the -- I 7 

speak from time to time to the property 8 

manager.  Again, the owner is some -- is a 9 

trust.  It's sort of this amorphous legal 10 

thing.  And you know, the property manager 11 

didn't really have an issue with it. 12 

  VICE CHAIRMAN DETTMAN:  And 13 

finally, you had mentioned that you have the 14 

support of -- Mr. Zapatka mentioned that you 15 

have the support of many neighbors.  Do you 16 

have that in letter format? 17 

  MR. RAVITZ:  Yes.  And I think that 18 

-- 19 

  VICE CHAIRMAN DETTMAN:  We received 20 

two today.  Are there others? 21 

  MR. RAVITZ:  Yes, there were two 22 
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others that should have been mailed and 1 

received by Mr. Weinbaum.  We have a total of 2 

four letters.  Two which you received today 3 

and two which were sent by U.S. Post from 4 

neighbors at 1421 and 1419.  So if that's not 5 

part of your record, I will make sure -- 6 

again, going back to the issue that we talked 7 

about earlier, Mr. Chairman, regarding leaving 8 

the record open if the record is -- if you 9 

don't feel that the record is complete. 10 

  VICE CHAIRMAN DETTMAN:  We have 11 

them. 12 

  MR. RAVITZ:  Oh, okay. 13 

  CHAIRMAN LOUD:  Yes, right, we do 14 

have it.  So thank you.  Is there anything 15 

further you would like to add -- 16 

  MR. RAVITZ:  Just pretty please 17 

help. 18 

  CHAIRMAN LOUD:  -- on your case? 19 

  MR. RAVITZ:  If that doesn't help, 20 

then there is nothing I would like to add 21 

other than the fact that if you think it's 22 
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meaningful for the record to stay open for us 1 

to submit more evidence, then I would 2 

appreciate the opportunity to be able to do 3 

so. 4 

  CHAIRMAN LOUD:  I think we are 5 

going to discuss that right now.  Let me just 6 

note for persons in the audience that may be 7 

here for the N Street case this afternoon that 8 

we ran a little behind this morning and we are 9 

going to take about a 45 minute break before 10 

we start N Street. 11 

  I do apologize.  I can hear the 12 

sighs already.  But if you want to take a bit 13 

of a break, just get some fresh air or 14 

something, I just wanted you to know that, so 15 

that you are not sitting here any more 16 

needlessly than necessary. 17 

  We will take about a 45 minute 18 

break from this case to the start of the N 19 

Street.  Okay. 20 

  All right.  Coming back to this 21 

case, I think we've got clearly a record 22 
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before us.  The question is whether it's a 1 

full record.  And we have what appears to be 2 

an ANC report in support of the application, 3 

that would be, were it a proper report, given 4 

great weight.  Absent it being a proper 5 

report, it would not be given great weight. 6 

  And so we have a couple of options. 7 

 We can decide the case right now with the 8 

record we have or we can hold it open for 9 

information to get a more full record. 10 

  I'm inclined to hold it open and 11 

not necessarily because it would sway the 12 

outcome any, I think more on procedural 13 

grounds, I think, since the ANC went to the 14 

trouble of having a meeting where they noticed 15 

this and went through the trouble of voting on 16 

it and having a resolution, it would be a bit 17 

unfortunate for it not to be a part of our 18 

official deliberation through some 19 

technicality of their not getting it in on 20 

time. 21 

  And this is an ANC that usually 22 
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gets their reports in.  I'm not sure what 1 

happened.  I know Mrs. Moldenhauer said that 2 

we've got the bracketed S which shows 3 

electronic signature, but it's just one page. 4 

 I mean, anybody could have done this really 5 

and bracketed the S. 6 

  And it came through OP, which 7 

was -- 8 

  MR. RAVITZ:  By email. 9 

  CHAIRMAN LOUD:  Oh, it does say by 10 

email.  Okay.  Anybody could type by email.  11 

We typically have these things signed, because 12 

they get great weight. 13 

  MR. RAVITZ:  Well, to the extent 14 

that I will button it up in a nice package -- 15 

  CHAIRMAN LOUD:  Mr. Ravitz, I'm 16 

sorry, I'm talking to my colleagues right now. 17 

 So that would be sort of what would pull me 18 

toward leaving the record open.  But I defer 19 

to colleagues on this. 20 

  VICE CHAIRMAN DETTMAN:  Mr. 21 

Chairman, I certainly acknowledge your 22 
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procedural comment.  However, I think that, 1 

personally, the record has enough in it that 2 

would allow us to go forward with a decision 3 

today. 4 

  CHAIRMAN LOUD:  Thank you.  Others? 5 

 No one wants to jump in here. 6 

  MEMBER SORG:  I also agree with Mr. 7 

Dettman that we have acknowledged and seen the 8 

ANC report.  And if it is electronically 9 

signed, then that's fine by me. 10 

  MEMBER MOLDENHAUER:  I mean, 11 

obviously, I was pointing to Chairman Loud 12 

about this electronic signature.  I just right 13 

now, based on the facts presented at the 14 

hearing, I feel really obligated to review 15 

based on the regs.  I don't know if I feel 16 

comfortable going forward. 17 

  I don't know if we potentially 18 

could have some additional documentation 19 

presented to us that may provide the applicant 20 

with a stronger case.  Right now, I think 21 

that, you know, it's -- there are definitely 22 
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some weaknesses in the case in regards to 1 

supporting the application. 2 

  So I would be in favor of 3 

potentially holding the record open and 4 

allowing the applicant to obtain a formal 5 

great weight letter and maybe reviewing any -- 6 

providing any additional submissions, such as 7 

maybe the past evidence of a porch. 8 

  I don't know whether that is going 9 

to skew my opinion one way or another, but I 10 

think that maybe we should allow the applicant 11 

to present some additional information. 12 

  CHAIRMAN LOUD:  Thank you.  I think 13 

we have heard from everyone except for Mr. 14 

Turnbull. 15 

  COMMISSIONER TURNBULL:  Yes, Mr. 16 

Chair, I guess for the most part I echo Ms. 17 

Moldenhauer's comments.  I don't know what 18 

information more could come in, but I would be 19 

willing to at least give the applicant time to 20 

present whatever evidence he thinks could sway 21 

us for his case. 22 
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  CHAIRMAN LOUD:  Okay.  Thank you.  1 

Then let me suggest this.  Why don't we leave 2 

the record open, try to get the applicant back 3 

at the earliest possible opportunity, which I 4 

think may be in April, and leaving it open as 5 

Ms. Moldenhauer has suggested for certainly 6 

the full signed ANC report.  And then any past 7 

evidence, I think, of the porch with a second 8 

floor on it. 9 

  And hopefully since apparently the 10 

ANC may have already done this report, that 11 

wouldn't take but a couple of days to get 12 

that.  And then perhaps no more than a week or 13 

so to get the evidence of the past porch.  And 14 

if that could be submitted within the next 15 

seven days or so, I think the first meeting in 16 

April, I'm not sure what is on that calendar, 17 

I know there is an FMBZA in the morning, but 18 

we probably can put this in as a decision that 19 

morning.  Yes, it looks like it would fit. 20 

  Mr. Dettman, are you okay with 21 

that?  Okay.   22 
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  MR. RAVITZ:  Mr. Chairman, just one 1 

-- 2 

  CHAIRMAN LOUD:  Mr. Ravitz, hold on 3 

one second. 4 

  MR. RAVITZ:  Okay. 5 

  MEMBER SORG:  I just want to add 6 

one thing. 7 

  CHAIRMAN LOUD:  Yes. 8 

  MEMBER SORG:  I agree definitely 9 

that if there is any other information that 10 

can be provided to show the uniqueness or 11 

exceptionalness of the property, but I think 12 

we should be cautious of resting on the proof 13 

of the original porch, because I don't think 14 

we know necessarily that that's going to seal 15 

any case. 16 

  So actually, I would advise that 17 

any information that could add to fulfilling 18 

the first prong of the test would be 19 

advisable. 20 

  CHAIRMAN LOUD:  Very good point by 21 

Ms. Sorg.  And to the extent that you need to 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 106

familiarize yourself with what she is talking 1 

about, she is talking about the exceptional 2 

situation prong of the variance test, which is 3 

in our regs, and there are cases which sort of 4 

expound on it as well, that would be helpful 5 

to you. 6 

  Okay.  I think, Mr. Ravitz, you 7 

wanted to say one final thing perhaps. 8 

  MR. RAVITZ:  Well, one final just 9 

regarding sort of logistics.  I so appreciate 10 

the Board allowing the record to remain open 11 

and we will, you know, work our tails off to 12 

make sure we can improve upon the record. 13 

  So the other thing is that the 14 

first week of April is the first week of 15 

Passover.  That's Passover week.  So the first 16 

few days are -- so I don't know when your 17 

meeting is in April, but if you could just -- 18 

so I think that it's the first two days that 19 

are the most important days and I think 20 

Passover starts on the 30th, so that would be 21 

probably the 1st and 2nd of April, which are 22 
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sort of not -- and so does the Board -- so 1 

anyway. 2 

  CHAIRMAN LOUD:  Well, our meeting 3 

would be set for April 6th, if that's okay? 4 

  MR. RAVITZ:  No problem. 5 

  CHAIRMAN LOUD:  Are you sure? 6 

  MR. RAVITZ:  Yes, that should be 7 

okay. 8 

  CHAIRMAN LOUD:  Because we could go 9 

to April 13th, if that's a problem, but it 10 

sounds like April 6 is okay? 11 

  MR. RAVITZ:  I think that should be 12 

okay, yes. 13 

  CHAIRMAN LOUD:  Okay.  I mean, let 14 

us know now, out of an abundance of caution, 15 

if we need to go to the 13th. 16 

  MR. RAVITZ:  You know, I'm no 17 

Judaic scholar, but I do think that the 6th 18 

should be okay. 19 

  CHAIRMAN LOUD:  Okay.   20 

  MR. RAVITZ:  All right.  So let's 21 

just -- 22 
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  CHAIRMAN LOUD:  All right.  So then 1 

we will leave the record open for your 2 

delivery to this office of the full ANC report 3 

or the ANC submission, not necessarily your 4 

submission. 5 

  MR. RAVITZ:  Right. 6 

  CHAIRMAN LOUD:  Signed as 7 

appropriate under the regs.  And then any 8 

evidence that you can submit regarding the 9 

exceptional situation prong of the variance 10 

test.  Okay?  And the deadline for both of 11 

those would be seven days from today, which 12 

would get us to the 26th say of March. 13 

  MR. RAVITZ:  Okay.  Thank you. 14 

  CHAIRMAN LOUD:  And we look forward 15 

to seeing you back on April 6th. 16 

  MR. RAVITZ:  See you then. 17 

  CHAIRMAN LOUD:  All right. 18 

  MR. RAVITZ:  Thank you. 19 

  MS. BAILEY:  Mr. Chairman? 20 

  CHAIRMAN LOUD:  Yes? 21 

  MS. BAILEY:  On April the 6th the 22 
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first case is FMBZA. 1 

  CHAIRMAN LOUD:  Yes. 2 

  MS. BAILEY:  And that's typically 3 

taken up as the first case in the morning, so 4 

would you want to do this decision after that 5 

case, Mr. Chairman? 6 

  CHAIRMAN LOUD:  I'm almost -- 7 

  COMMISSIONER TURNBULL:  The other 8 

option, Mr. Chairman, is, and we have done 9 

this before, you can hold your Special Public 10 

Meeting or Public Meeting, in this case, at 11 

9:00. 12 

  CHAIRMAN LOUD:  At 9:00.  We have 13 

done it at 1:00 p.m., too, right? 14 

  COMMISSIONER TURNBULL:  Yes, you 15 

have. 16 

  CHAIRMAN LOUD:  Yes.  We've got a 17 

couple of different options.  Well, if that's 18 

the tradition, let's stick to the tradition 19 

and hear the FMBZA first.  And is there any 20 

reason why we couldn't do this at 1:00? 21 

  I don't want to suggest 9:00.  Is 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 110

there any reason?  I guess I'll look to you 1 

guys, is there any reason why we couldn't do 2 

this at 1:00?  Why it couldn't be done at 3 

1:00? 4 

  MS. BAILEY:  No, Mr. Chairman, 5 

there is no reason. 6 

  CHAIRMAN LOUD:  Okay.   7 

  MS. BAILEY:  And as you all know, 8 

the applicant doesn't have to be here. 9 

  CHAIRMAN LOUD:  That's right.  And 10 

it's broadcast live on the web, so you could 11 

actually view it from remote.  Thank you, Ms. 12 

Bailey. 13 

  MR. RAVITZ:  Thank you. 14 

  CHAIRMAN LOUD:  All right.  Thank 15 

you. 16 

  MR. ZAPATKA:  Thanks. 17 

  CHAIRMAN LOUD:  Is there anything 18 

further for the morning hearing calendar? 19 

  MS. BAILEY:  No, Mr. Chairman. 20 

  CHAIRMAN LOUD:  All right.  So we 21 

are adjourned and we will reconvene at, what 22 
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is it about 2:50, roughly, about 2:50 we will 1 

reconvene at 2:50 for the N Street case. 2 

  (Whereupon, the Public Hearing was 3 

recessed at 1:37 p.m. to reconvene at 3:27 4 

p.m. this same day.) 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 
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 A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N 1 

 3:27 p.m. 2 

  CHAIRMAN LOUD:  We are getting 3 

ready to start with our afternoon hearing 4 

session.  I think our Board Members are 5 

joining us and we have not read, as I recall, 6 

the introduction remarks for the afternoon 7 

hearing.  Give me just a few seconds here. 8 

  This hearing will, please, come to 9 

order.  Good afternoon, ladies and gentlemen. 10 

 This is the March 16th Public Hearing of the 11 

Board of Zoning Adjustment of the District of 12 

Columbia. 13 

  My name is Marc Loud, Chairperson. 14 

 Joining me today are Vice Chair Shane Dettman 15 

representing the National Capital Planning 16 

Commission, Michael Turnbull representing the 17 

Zoning Commission, Mrs. Meridith Moldenhauer, 18 

Ms. Nikki Sorg, to my immediate left, Mayoral 19 

appointees, Chairman Anthony Hood from the 20 

Zoning Commission, Mr. Clifford Moy, Secretary 21 

of BZA and on my far left Ms. Beverley Bailey, 22 
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Zoning Specialist here in the Office of 1 

Zoning. 2 

  Copies of today's hearing agenda 3 

are available to you and are located to my 4 

left in the wall bin near the door. 5 

  Please, be aware that this 6 

proceeding is being recorded by a Court 7 

Reporter and is also webcast live.  8 

Accordingly, we must ask you to refrain from 9 

any disruptive noises or actions in the 10 

hearing room. 11 

  When presenting information to the 12 

Board, please, turn on and speak into the 13 

microphone, first, stating your name and home 14 

address.  When you are finished speaking, 15 

please, turn your microphone off, so that your 16 

microphone is no longer picking up sound or 17 

background noise. 18 

  All persons planning to testify 19 

either in favor or in opposition are to fill 20 

out two witness cards.  These cards are 21 

located to my left on the table near the door 22 
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and on the witness tables.  Upon coming 1 

forward to speak to the Board, please, give 2 

both cards to the reporter sitting to my 3 

right. 4 

  The order of procedure for special 5 

exceptions and variances is as follows:  6 

Statement and witnesses of the applicant; 7 

Government reports, including the Office of 8 

Planning; The report of the ANC; Parties or 9 

persons in support and opposition; Closing  10 

remarks by the applicant. 11 

  The order of procedure for appeals 12 

is as follows:  Statement and witnesses of the 13 

appellant; Zoning Administrator, other 14 

Government officials' case, and since we don't 15 

have an appeal, it doesn't make sense to 16 

review all of that. 17 

  Pursuant to Sections 3117.4 and 18 

3117.5, the following time constraints will be 19 

maintained:  The applicant, appellant, persons 20 

and parties, except an ANC, in support, 21 

including witnesses, 60 minutes collectively. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 115

 The appellee, persons and parties, except an 1 

ANC, in opposition, including witnesses, 60 2 

minutes collectively.  Individuals 3 minutes. 3 

  These time restraints do not 4 

include cross examination and/or questions 5 

from the Board.  Cross examination of 6 

witnesses is permitted by the applicant or 7 

parties only.  The ANC within which a property 8 

is located is automatically a party in a 9 

special exception or variance case. 10 

  Nothing prohibits the Board from 11 

placing reasonable restrictions on cross 12 

examination. 13 

  The record will be closed at the 14 

conclusion of each case, except for material 15 

specifically requested by the Board.  The 16 

Board and staff will specify at the end of the 17 

hearing exactly what is expected and the date 18 

when the persons must submit evidence to the 19 

Office of Zoning.  After the record is closed, 20 

no other information will be accepted by the 21 

Board. 22 
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  The decision of the Board in 1 

contested cases must be based exclusively on 2 

the public record.  To avoid any appearance to 3 

the contrary, the Board requests that persons 4 

present not engage the Members of the Board in 5 

conversation. 6 

  Please, turn off all beepers and 7 

cell phones, at this time, so as not to 8 

disrupt these proceedings. 9 

  The Board will make every effort to 10 

conclude the Public Hearing as near as 11 

possible to 6:00 p.m.  However, we do 12 

understand that this is a case that has been 13 

continued over time and that the witnesses 14 

have been very patient and have been here most 15 

of today.  So if we have to go beyond 6:00, I 16 

do believe that most Board Members are willing 17 

to do that. 18 

  Nonetheless, we will move the 19 

proceeding along professionally and promptly. 20 

 We will try to avoid all duplication of 21 

evidence and duplication of witnesses and so 22 
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on and so forth, so that we can remain focused 1 

on just the issues that are before us. 2 

  At this time, the Board will 3 

consider any preliminary matters.  Preliminary 4 

matters are those that relate to whether a 5 

case will or should be heard today, such as 6 

requests for postponement, continuance or 7 

withdrawal or whether proper and adequate 8 

notice of the hearing has been given.  If you 9 

are not prepared to go forward with a case 10 

today or if you believe that the Board should 11 

not proceed, now is the time to raise such a 12 

matter. 13 

  Does the staff have any preliminary 14 

matters? 15 

  MS. BAILEY:  Mr. Chairman, good 16 

afternoon, Members of the Board and to 17 

everyone, good afternoon as well.  No, sir, I 18 

do not. 19 

  CHAIRMAN LOUD:  Thank you, Ms. 20 

Bailey.  Then why don't we swear in the 21 

witnesses? 22 
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  MR. KEYS:  Excuse me, Mr. Chairman? 1 

  CHAIRMAN LOUD:  Yes? 2 

  MR. KEYS:  Excuse me.  There is a 3 

motion for a continuance and an opposition 4 

that was filed in this case last week.  And 5 

the opposition yesterday. 6 

  CHAIRMAN LOUD:  We did not get the 7 

motion for continuance.  I'm kidding you, Mr. 8 

Keys.  We did get your motion.  The way I took 9 

Ms. Bailey's remarks were that normally what 10 

we will do is hear the preliminary matter in 11 

the context of the case and I think that's 12 

what we will do this afternoon.  Okay? 13 

  COMMISSIONER HOOD:  Mr. Chairman, 14 

if I could? 15 

  CHAIRMAN LOUD:  Yes, sir. 16 

  COMMISSIONER HOOD:  And I would 17 

indulge -- ask the audience to indulge me.  18 

It's no secret that Chairman Loud this is his 19 

last day as Chair of the Board of Zoning 20 

Adjustment.  And we wanted to acknowledge his 21 

great service for three years and his great 22 
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efforts. 1 

  And what I would ask everyone in 2 

attendance to do before I read two 3 

certificates is to stand and give him a round 4 

of gratitude of appreciation. 5 

  (Applause) 6 

  COMMISSIONER HOOD:  And what I'll 7 

do is come back at about 6:00 and see if they 8 

are still standing and clapping. 9 

  What I would do is read this 10 

certificate and I would ask Director Weinbaum 11 

if he will come forward and make the 12 

presentation to Chair Loud. 13 

  Certificate of distinguished 14 

service presented on this day of March 16, 15 

2010 to Marc D. Loud, Chairman of the Board of 16 

Zoning Adjustment, in recognition of your 17 

three years of outstanding dedicated public 18 

service to the citizens of the District of 19 

Columbia.  Jamison Weinbaum, Director, Anthony 20 

Hood, Chairman, and Clifford W. Moy, Secretary 21 

of the Board of Zoning Adjustment. 22 
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  And actually, this is from all of 1 

us.  Chairman Loud, we thank you for your 2 

great service.  Because you passed this way, 3 

the Board of Zoning Adjustment and the City as 4 

a whole is a better place for the residents of 5 

the District of Columbia. 6 

  Thank you.  Much success in the 7 

future.  And I'm going to ask the Director to 8 

give you a handshake and hand you that plaque 9 

along with Mr. Moy. 10 

  CHAIRMAN LOUD:  Is this the same 11 

plaque I got at lunchtime? 12 

  COMMISSIONER HOOD:  This is on the 13 

record.  And also, I would like to ask -- 14 

  (Applause) 15 

  COMMISSIONER HOOD:  -- my colleague 16 

to read a special recognition presentation to 17 

Chairman Loud and then I will be out of 18 

everyone's way. 19 

  COMMISSIONER TURNBULL:  Thank you, 20 

Chairman Hood. 21 

  Chairman Loud, we have a flag for 22 
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you.  This flag was flown over the Capitol on 1 

March 12, 2010.  This flag was flown in your 2 

honor in recognition of your dedicated and 3 

inspiring service as Chairman and Member of 4 

the Board of Zoning Adjustment of the District 5 

of Columbia. 6 

  This flag was respectfully 7 

requested by your fellow Board Members, the 8 

Zoning Commission and the staff of the Office 9 

of Zoning. 10 

  Thank you very much for your time 11 

well spent here.  Thank you.  We greatly 12 

appreciate it. 13 

  COMMISSIONER HOOD:  Thank you, 14 

Commissioner Turnbull.  Also, I want to thank 15 

the audience for their indulgence.  Thank you. 16 

  CHAIRMAN LOUD:  I just want to say 17 

very briefly, because I know, thank you so 18 

much, Mr. Turnbull, that our audience members 19 

have been waiting for a while to get to this 20 

case.  So I thanked each of you before and I 21 

thanked you collectively before. 22 
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  And I just want to thank you again 1 

and go on the record and let all who are 2 

watching this who are in the audience now and 3 

everywhere else to know that this is truly the 4 

greatest team in Washington, D.C.  And long 5 

after I am gone, I'm sure that those who come 6 

before BZA will still be saying that about 7 

this collection of individuals who will be 8 

presiding over these cases on into the future. 9 

  You guys are a very fabulous, 10 

fabulous group of people to work with and to 11 

see every Tuesday.  And I thank you truly from 12 

the bottom of my heart for three fantastic 13 

years. 14 

  MEMBER SORG:  For the record, will 15 

you come and visit? 16 

  CHAIRMAN LOUD:  Very rarely, but I 17 

will come.  And I want to commend Chairman 18 

Hood after serving 14 years on the Zoning 19 

Commission is himself stepping down from the 20 

Zoning Commission.  We're going to find a way 21 

to get him back and do all of this for him as 22 
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time permits before he leaves the Zoning 1 

Commission. 2 

  He has been a fabulous chair in 3 

serving the city for a number of years. 4 

  I think that we are at the point 5 

where you probably have not introduced 6 

yourselves for the record yet, so why don't we 7 

start with that and then we do have a 8 

preliminary matter. 9 

  MS. BAILEY:  Mr. Chairman, did you 10 

want me to read the case? 11 

  CHAIRMAN LOUD:  Have we not called 12 

the case officially? 13 

  MS. BAILEY:  No, Mr. Chairman. 14 

  CHAIRMAN LOUD:  Very well.  Let's 15 

start right there. 16 

  MS. BAILEY:  This is a remand, as 17 

you know, Members of the Board, it's the 18 

remand from the Court of Appeals and it is 19 

Application No. 17337-A of N Street Follies.  20 

It is a revised or amended application and it 21 

reads as follows: 22 
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  It is pursuant to 11 DCMR ' 3104.1, 1 

for a special exception to permit a hotel 2 

under section 512 to allow the construction of 3 

an addition to existing buildings to be used 4 

as a hotel in the Dupont Circle SP-1 District 5 

at 1743 through 1755 N Street, N.W. 6 

  Also, at the October 6th Public 7 

Hearing, the applicant amended the application 8 

to include parking relief from section 2101 of 9 

the Regulations. 10 

  A hearing on this case was last 11 

held, Mr. Chairman, on December 8, 2009.  And 12 

as I indicated it is a continuation to today. 13 

 There are request motions before the Board 14 

and Mr. Keys, I'm sure, is anxious to get that 15 

started. 16 

  CHAIRMAN LOUD:  Good afternoon.  17 

Thank you.  Did we swear in witnesses? 18 

  MS. BAILEY:  Yes, sir. 19 

  CHAIRMAN LOUD:  Okay.  Very well.  20 

All right.  No, it looks like we did not swear 21 

in witnesses, so why don't we do that?  And 22 
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then we will turn to you, Mr. Keys. 1 

  MS. BAILEY:  If you did not, 2 

please, stand to take the oath. 3 

  (Whereupon, the witnesses were 4 

sworn.) 5 

  CHAIRMAN LOUD:  Thank you, Ms. 6 

Bailey.  We do understand we do have the 7 

motion for postponement and the opposition to 8 

the motion.  We have had an opportunity to 9 

review it and just speaking to you personally, 10 

as one Board Member, I did not necessarily see 11 

a lot in the motion that would warrant a 12 

postponement, but certainly wanted to give you 13 

an opportunity to amplify the record a little 14 

bit. 15 

  MR. KEYS:  Thank you, Mr. Chairman. 16 

 My name is George Keys, here on behalf of N 17 

Street Follies, the owner of the subject 18 

property.  And I think as a preliminary 19 

matter, as the case was read, it was read as 20 

if there were additional relief requested in 21 

terms of parking. 22 
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  And my distinct recollection of the 1 

case was that we proposed a parking scheme 2 

that was a matter-of-right solution to the 3 

parking problem.  I think it was the Office of 4 

Planning that suggested that there might be 5 

parking relief necessary. 6 

  But from our analysis and our 7 

conversations with the Zoning Administrator, 8 

we believe that the parking solution we 9 

proposed is a matter-of-right. 10 

  CHAIRMAN LOUD:  Well, obviously, 11 

it's -- 12 

  MR. KEYS:  And I don't know how the 13 

case was amended.  We certainly didn't amend 14 

the case. 15 

  CHAIRMAN LOUD:  But you did not 16 

amend.  Okay.  I think we need to take note of 17 

that.  And if you are not moving forward 18 

claiming parking relief, then we will take 19 

note of that fact.  It may be helpful at some 20 

point during the course of the case to just 21 

put it on the record as to what the additional 22 
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square footage is going to be and whether it 1 

is less than or more than 50 percent of the 2 

existing floor area. 3 

  Because you are claiming that there 4 

is no parking because it's contributing to the 5 

historic -- 6 

  MR. KEYS:  No, no. 7 

  CHAIRMAN LOUD:  No? 8 

  MR. KEYS:  What we are claiming is 9 

that there is a parking requirement. 10 

  CHAIRMAN LOUD:  Okay.   11 

  MR. KEYS:  Because the regulations 12 

were amended between the filing of this case 13 

and the hearing in October.  The regulations 14 

were amended to require parking for 50 percent 15 

of any increase.  If the increase in a 16 

historic structure was more than 50 percent of 17 

the gross floor area, that you've got to park 18 

the excess. 19 

  And we calculated that amount as 20 

requiring 19 spaces.  And we came up with a 21 

parking solution not requiring mechanical 22 
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parking, but rather traditional parking with 1 

an elevator, serviced by valet parking 2 

reaching down, on the understanding with 3 

Zoning Administrator that that is a conforming 4 

matter-of-right resolution of the parking 5 

problem. 6 

  CHAIRMAN LOUD:  Okay.  So you are 7 

conceding that the addition is more than 50 8 

percent of the -- 9 

  MR. KEYS:  Oh, yes. 10 

  CHAIRMAN LOUD:  Okay.  All right. 11 

  MR. KEYS:  And we proposed that and 12 

calculated that and we amended our plans to 13 

suggest that and further amended our plans to 14 

reduce the parking we proposed for the 15 

project. 16 

  Now, Mr. Chairman, as for the 17 

continuance.  The purpose of my notification 18 

to the Board by way of continuance was really 19 

to alert you to the circumstances of the 20 

parallel proceeding before the Historic 21 

Preservation Review Board. 22 
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  And I think it is important that 1 

you be aware of that proceeding and be aware 2 

that the applicant has endeavored to complete 3 

that proceeding before coming before you for 4 

this hearing. 5 

  We were scheduled for November 6 

meeting, but the Historic Preservation lost 7 

control of their agenda that day and we did 8 

not get on.  We were put on the December 9 

hearing and as we indicated in our request for 10 

a continuance, we were met with a filing by 11 

the opposing party in this case, which alleged 12 

discrepancies in the measurements of the 13 

property. 14 

  We have tried to comply with 15 

historic preservation's demand that the 16 

parties come up with a common set of facts 17 

respecting the dimensions of not only the 18 

subject property but the adjacent property, 19 

the Tabard Inn, as these facts bear on the 20 

relationship with the properties to one 21 

another. 22 
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  We have attempted to do that, as I 1 

have indicated, without success.  We still 2 

don't have a common set of facts on which to 3 

go on, but we have received information from 4 

the Tabard with respect to the Tabard Inn.  We 5 

are in the process of developing by way of 6 

survey information with respect to our own 7 

property. 8 

  And we think that information will 9 

be complete by the end of the week. 10 

  Now, having said that, we have also 11 

concluded, based on the results we have 12 

assessed on the Tabard Inn, that whatever 13 

changes are required to the relationship of 14 

the buildings is not substantial. 15 

  And we are prepared to demonstrate 16 

that it doesn't change the impacts in the 17 

slightest and we are prepared to offer a 18 

presentation that would demonstrate to the 19 

Board exactly what we are talking about in 20 

terms of dimensions. 21 

  To be brief, the simplest one is 22 
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the original architects somewhere got the 1 

notion that this was a 67 foot wide lot, 835. 2 

 Lot 835 is by surveyor's plat only 66 and 6 3 

inches.  We are 6 inches off.  That 6 inches 4 

is not going to change anything about the 5 

applicant to the extent the lot area shrinks, 6 

the building shrinks by 6 inches in width an 7 

the FAR ratio stays exactly the same. 8 

  So to us, it is a de minimis 9 

adjustment to the plans, but nonetheless, it 10 

is an adjustment.  And we are prepared to just 11 

offer corrective drawings that would make 12 

these kinds of changes.  It doesn't change 13 

relief.  It doesn't change the size of the 14 

building.  It doesn't change the impacts and 15 

we are prepared to demonstrate that for the 16 

Board, if the Board chooses to go on. 17 

  Alternatively, the Board could let 18 

us, and we will be ready for the April 19 

Historic Preservation meeting, and we are 20 

confident that we can come out of that meeting 21 

with a favorable determination.  We have a 22 
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favorable staff report on the building as 1 

presented to you, based on our July 31st plans. 2 

  It would be a logical way of 3 

handling this to get that out of the way and 4 

conclude the Board situation. 5 

  I'm happy to go either way.  We're 6 

prepared to continue today or if the Board 7 

likes, we can resume at a later date. 8 

  CHAIRMAN LOUD:  Thank you, Mr. 9 

Keys.  As indicated, I'm just speaking for me, 10 

having looked at your motion and you 11 

characterizing the changes, if any, as de 12 

minimis and then sort of taking a look at 13 

section 512 and trying to fit where in 512 any 14 

of these changes that you mentioned would 15 

impact the outcome of the case, such that we 16 

would not be able to go forward today, I was 17 

not able to see it. 18 

  We have got a number of witnesses 19 

here that have been waiting the better part of 20 

the day to testify today and I would be very 21 

reluctant to support a postponement, but let's 22 
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hear from Ms. Bray. 1 

  MS. BRAY:  Good afternoon, Chairman 2 

Loud and Members of the Board.  My name is 3 

Kinley Bray from the Law Firm of Arent Fox on 4 

behalf of party opponent Tabard Inn. 5 

  I would like to address a couple of 6 

things with respect to the motion for a 7 

continuance. 8 

  First of all, obviously, as stated 9 

in our March 15th filing, as we have continued 10 

to say on the record before this case, we 11 

oppose any further delay in this case. 12 

  This is the ninth time we have 13 

appeared before you over the course of five 14 

years.  It has now been officially five years 15 

since the application was filed in March of 16 

2005. 17 

  I'll also note that I believe this 18 

is the very first time that an entire hearing 19 

calendar has been reserved for this case, 20 

which we are very grateful for. 21 

  And so with respect to delay, no 22 
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one, including the Tabard, wants to see these 1 

properties remain vacant any longer.  We look 2 

forward to the resolution of this case. 3 

  But I want to say something just 4 

for a moment about allowing the applicant to 5 

modify his plans further.  Material changes, 6 

de minimis changes, whatever, further changes 7 

will result in a delay of a decision in this 8 

case. 9 

  And this applicant has had five 10 

years to get his act together and to get all  11 

plans and drawings corrected, if necessary.  12 

It had five months with which to go to HPRB 13 

and get a determination from HPRB that is 14 

favorable. 15 

  And despite the applicant's 16 

assertions to the contrary, Tabard has had no 17 

part in delaying any action before HPRB. 18 

  To clarify something on the record, 19 

the December HPRB case was, in fact, delayed 20 

because it was being held in this room and I 21 

understand that there was a holiday party 22 
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scheduled for 1:00 in the afternoon.  So we 1 

lost the room. 2 

  It happened and they said that they 3 

would reserve January and start the agenda 4 

with this matter or the HPRB matter in 5 

January, but there were certain factual issues 6 

that needed to be resolved.  And the applicant 7 

chose not to take the recommendations of 8 

Tabard as to what factual questions were 9 

outstanding and how they could be resolved and 10 

to proceed on its own and that was the cause 11 

of the delay. 12 

  Again, let me make it perfectly 13 

clear, the only person who stands to benefit 14 

from further delay in this matter is the 15 

applicant.  As we have stated in our March 15th 16 

filing, everyone has an interest in returning 17 

these buildings to active use provided that 18 

use is compatible with the surrounding 19 

neighborhood. 20 

  We are ready to go forward and we 21 

ask that the Board would deny their motion for 22 
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continuance. 1 

  And additionally, to the extent 2 

that the Board is treating this motion also as 3 

a motion for leave to amend the plans, we 4 

would urge denial of that as well, because as 5 

it was made very clear on the record on June 6 

2nd, Mr. Chairman, you said, I believe, that 7 

this round robin needs to come to an end. 8 

  And any changes, as I said, de  9 

minimis or not, at this point, will only serve 10 

to confuse the record further.  It has been 11 

five long years and it's time to move forward 12 

with what they have got not. 13 

  CHAIRMAN LOUD:  Thank you, Ms. 14 

Bray.  Board Members, are there any questions 15 

for either Mr. Keys or Ms. Bray?  Then, Mr. 16 

Keys, we will give you a chance to respond. 17 

  Okay.  Mr. Keys, did you want to? 18 

  MR. KEYS:  Yes, briefly.  I'm not 19 

going to take issue with Ms. Bray's comments, 20 

except to note that we have attempted in good 21 

faith to resolve the issues before the 22 
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Historic Preservation Review Board. 1 

  And I think if you look at the 2 

filings, I'm going to resist the implication 3 

that we have not been anxious to move this 4 

forward.  We have.  And we have proposed 5 

several ways of doing that. 6 

  And, you know, I'm still concerned 7 

about going forward with Historic Preservation 8 

because we don't have a common set of facts.  9 

We have accepted the facts that they have 10 

produced by surveyor about their building.  11 

There is no common agreement with respect to 12 

the surveyor we have commissioned for our 13 

building. 14 

  And I hope this will not come to a 15 

head again at Historic Preservation, but this 16 

has been a contentious matter and we have been 17 

striving earnestly, diligently to get a result 18 

from Historic Preservation to bring before 19 

this Board. 20 

  With respect to the changes, you 21 

are going to have to judge for yourselves.  We 22 
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are talking here about inches and a matter of 1 

a few feet at points in the building where it 2 

doesn't matter in terms of the project, its 3 

impacts, its relation to its neighbor. 4 

  In fact, we can provide you with 5 

graphic demonstrations of that.  And I would 6 

urge you if you decide to go ahead with this 7 

proceeding just to recognize that there are 8 

measurement differences that need to be 9 

adjusted in the plans. 10 

  It doesn't change room count.  It 11 

doesn't change parking.  It changes no area of 12 

relief.  The plan stands intact. 13 

  MS. BRAY:  If I may, Mr. Chairman? 14 

 I just neglected to mention one thing and I 15 

know that it was covered in our files.  I 16 

don't want to belabor the point.  But you 17 

know, something that struck me was Mr. Keys 18 

talk about, you know, maybe running into 19 

trouble at HPRB down the road. 20 

  And for the benefit of this Board 21 

who was not here in 2005, individually in 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 139

2005, to hear this case, this case was 1 

dismissed in 2006 as moot.  But partially due 2 

to a failure to prosecute the case, because 3 

each time, again as we have seen today and as 4 

we saw in october, the applicant has arrived 5 

asking for a postponement and asking to change 6 

the plan. 7 

  It is exactly -- Mr. Keys just 8 

enumerated almost exactly what Tabard's 9 

position was in the Court of Appeals case.  10 

And, in fact, he argued and Bender argued on 11 

behalf of N Street Follies that it is the 12 

applicant's risk to take when they choose to 13 

pursue both Historic Preservation and Zoning 14 

at the same time. 15 

  It is the applicant's risk that 16 

something may change and they may have to come 17 

back to one of these Boards.  Certainly, we 18 

would prefer to end this once and for all and 19 

to not see any need to come back. 20 

  But after five years and after, 21 

frankly, a case which probably should have 22 
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been dismissed on the very first hearing when 1 

the applicant showed up not prepared to go 2 

forward and knowing that the changes were 3 

going to -- the plans were going to change 4 

significantly, it should have been dismissed 5 

at that point. 6 

  It wasn't.  We have been here for 7 

five years.  And again, it's the applicant's 8 

risk to take.  And they have chosen to pursue 9 

their development plans in this matter.  And 10 

again, they need to stick with that. 11 

  CHAIRMAN LOUD:  Thank you.  I feel 12 

like we have been fully briefed.  Let me open 13 

it up to Board Members for any questions.  It 14 

doesn't appear that Board Members have any 15 

questions. 16 

  My sense, again having read the 17 

motion for postponement and then there is 18 

language in the motion about to the best of 19 

the architect's knowledge, the results will 20 

not have any effect on the zoning relief 21 

required and sort of a supplement to that, as 22 
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I understand it, Mr. Keys, there have now been 1 

some measurements or dimensions provided to N 2 

Street Follies that you expect you will have 3 

enough information to come up with something 4 

additional by Friday, I think you said? 5 

  MR. KEYS:  We have the expectation 6 

that the results from the surveyor will be 7 

available to us by Friday.  We have, based on 8 

the Tabard's information and based on 9 

preliminary information from the surveyor, 10 

prepared drawings to demonstrate what this is 11 

about. 12 

  CHAIRMAN LOUD:  Well, I guess where 13 

I was sort of heading was that when you filed 14 

the motion, you sort of had the sense that the 15 

effect would be de minimis and it wouldn't 16 

impact zoning relief. 17 

  You now have some additional, it 18 

sounds like you have, information now that you 19 

didn't have when you filed the motion that 20 

even further informs you regarding the impact 21 

on zoning relief.  And it sounds like the 22 
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zoning relief would be nonconsequential. 1 

  MR. KEYS:  There is no necessary 2 

zoning relief that is required additionally.  3 

And more importantly -- 4 

  CHAIRMAN LOUD:  So what I was going 5 

to suggest to my colleagues here is that I 6 

think we can proceed forward on the special 7 

exception case this afternoon.  I think we 8 

made it very, very clear in our previous 9 

hearings on this case that the plans that were 10 

submitted earlier were going to be the last 11 

set of plans that we would allow submission 12 

of. 13 

  And Ms. Bray quoted me and I think 14 

Mr. Dettman had some quotes as well.  We 15 

wanted to make sure that everybody got an 16 

opportunity to prepare for the case and did 17 

not have a constantly moving target as to 18 

which to prepare cross examination, identify 19 

witness and so on and so forth. 20 

  MR. KEYS:  Mr. Chairman? 21 

  CHAIRMAN LOUD:  And so if the plans 22 
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should change and there are minor changes and 1 

they don't rise to the level of implicating 2 

any further zoning relief, then there is no 3 

point to not go forward today. 4 

  If they do rise to that level, then 5 

certainly you would have to come back and we 6 

would cross that bridge at that time. 7 

  MR. KEYS:  Mr. Chairman, the 8 

changes to the plans we presented are changes 9 

to the measurements and dimensions of the 10 

Tabard property. 11 

  CHAIRMAN LOUD:  Okay.   12 

  MR. KEYS:  With the exception of-- 13 

  CHAIRMAN LOUD:  And not the -- 14 

  MR. KEYS:  -- our 6 inch deviation 15 

on the lot size. 16 

  CHAIRMAN LOUD:  Well, that's what I 17 

was talking about.  So you are then saying 18 

that you are prepared to go forward today? 19 

  MR. KEYS:  Absolutely. 20 

  CHAIRMAN LOUD:  Okay.  And, Ms. 21 

Bray, you are saying that you want him to go 22 
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forward today? 1 

  MS. BRAY:  That's right.  And we 2 

are ready to go forward. 3 

  CHAIRMAN LOUD:  All right.  So 4 

let's resolve this issue. 5 

  MEMBER MOLDENHAUER:  Can I just ask 6 

one point of clarification?  Ms. Bray, do you 7 

disagree with any of the dimensions that the 8 

applicant has as the Tabard's measurements?  I 9 

want to make sure that we are on the same, you 10 

know, point of this factual understanding as 11 

the measurement.  So is this a point of 12 

disagreement that you can clarify for us? 13 

  MS. BRAY:  Absolutely and we plan 14 

to do so in our testimony.  There are certain 15 

factual errors with respect to the location of 16 

property lines, the relationship of the 17 

buildings on the Tabard Inn property to the 18 

subject property.  And those are relevant to a 19 

determination under the special exception 20 

standards and under the Zoning Regulations 21 

applicable to the site. 22 
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  MEMBER MOLDENHAUER:  And Mr. Keys 1 

has been aware of these distinctions that you 2 

have for a while now, like since HPRB? 3 

  MS. BRAY:  Yes. 4 

  MEMBER MOLDENHAUER:  Okay.   5 

  MS. BRAY:  Since that first HPRB 6 

hearing was scheduled in November. 7 

  MEMBER MOLDENHAUER:  Okay.   8 

  MR. KEYS:  I would correct her by 9 

saying we got the measurements from Tabard Inn 10 

in early January and those are measurements 11 

that we have adopted.  We have accepted their 12 

surveyor's numbers.  We have factored those 13 

numbers in to what we are going to present 14 

just to show you the nature of the adjustments 15 

and it is all to the Tabard property. 16 

  MEMBER MOLDENHAUER:  Thank you.  17 

Thank you. 18 

  CHAIRMAN LOUD:  Ms. Bray, it would 19 

be helpful to me, as you go through sort of 20 

your case and you are talking about the 21 

differences in the Tabard measurements from 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 146

what Mr. Keys has, just to indicate which 1 

sections of 512 you are relating that evidence 2 

to.  You can sort of do it as you go through 3 

it, if you would like. 4 

  MS. BRAY:  Sure.  We are happy to 5 

do that. 6 

  CHAIRMAN LOUD:  Okay.   7 

  MS. BRAY:  I mean, it relates to 8 

both findings under the Dupont Circle Overlay 9 

as well as findings under the specific 10 

standards of approval for special exception, 11 

both with general standards and the specific 12 

standards under 512. 13 

  CHAIRMAN LOUD:  Okay.  Very well.  14 

Then I believe Mr. Keys had closed his case 15 

when we were last here.  And you were prepared 16 

to present your case. 17 

  MS. BRAY:  That's right.  As a 18 

preliminary matter, Mr. Chairman, because so 19 

much time has passed and because we have gone, 20 

you know, in bits and starts on this case, the 21 

Tabard would ask for the Board's indulgence in 22 
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getting our entire case out. 1 

  I don't know that we are going to 2 

be able to do it in the exact amount of time 3 

that was allotted for the applicant in the 4 

last case and I can't remember exactly what 5 

that was.  I believe it was somewhere a little 6 

bit over an hour. 7 

  I think we will do everything we 8 

can to not duplicate testimony. 9 

  CHAIRMAN LOUD:  Good. 10 

  MS. BRAY:  But I think we are 11 

probably going to need more time than that and 12 

we would request the Board's approval under, I 13 

believe it is, 3117.5 to grant additional 14 

time. 15 

  CHAIRMAN LOUD:  Okay.  I think why 16 

don't we go ahead and proceed and sort of as 17 

we get to that point and it is clear that you 18 

will need that, I think we can make a decision 19 

at that point.  But I would not look 20 

unfavorably to it. 21 

  MR. MOY:  Mr. Chair, while there is 22 
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a pause, just to let you and the Board know 1 

that when we left, the party in opposition had 2 

55 minutes remaining for their presentation. 3 

  CHAIRMAN LOUD:  Thank you.  So they 4 

have gone through five minutes. 5 

  MR. MOY:  That's correct. 6 

  CHAIRMAN LOUD:  Okay.   7 

  MS. BRAY:  Yes, I think we are 8 

definitely going to need more time than that, 9 

particularly, Ms. McCarthy who is actually our 10 

last witness, she had a large portion of water 11 

to carry in our case.  And I wouldn't want her 12 

to be cut off in the middle of her testimony. 13 

 So if it's the Board's pleasure to wait, 14 

that's fine, but it would be our preference to 15 

determine that we would be able to get all the 16 

way through her testimony and we will do 17 

everything we can to not waste any time or 18 

duplicate testimony. 19 

  CHAIRMAN LOUD:  Okay.  But you are 20 

not prejudiced by beginning and trying to meet 21 

the time that we have and then us making a 22 
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decision?  Again, I don't see it as an 1 

unfavorable decision, but just to sort of keep 2 

some time on the presentation of the case. 3 

  MS. BRAY:  That will be fine. 4 

  CHAIRMAN LOUD:  And I understand 5 

what you are saying. 6 

  MS. BRAY:  I can give you an 7 

estimate of what I think we will need. 8 

  CHAIRMAN LOUD:  Okay.   9 

  MS. BRAY:  If you would like to 10 

place that on the board, I mean, I think we 11 

are going to be closer to a full 90 minutes. 12 

  CHAIRMAN LOUD:  Okay.   13 

  MS. BRAY:  And we can try and keep 14 

that as close as possible. 15 

  CHAIRMAN LOUD:  Okay.   16 

  COMMISSIONER TURNBULL:  Ms. Bray, 17 

do we have copies of all the information you 18 

are going to be discussing or you have some 19 

handouts? 20 

  MS. BRAY:  We have a PowerPoint 21 

presentation. 22 
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  COMMISSIONER TURNBULL:  Okay.   1 

  MS. BRAY:  And I have hard copies 2 

of that, which I'll submit into the record 3 

following testimony. 4 

  COMMISSIONER TURNBULL:  Okay.  5 

Thank you. 6 

  MS. BRAY:  But I believe you have 7 

all, if not, there are just a couple of minor 8 

exhibits that are attached to the written 9 

testimony of some of our witnesses. 10 

  COMMISSIONER TURNBULL:  Okay.   11 

  MS. BRAY:  That will come in. 12 

  COMMISSIONER TURNBULL:  Thank you. 13 

  CHAIRMAN LOUD:  You know what would 14 

help me is if as each witness came forward, 15 

because you have so many, you have about how 16 

many? 17 

  MS. BRAY:  I think we have a total 18 

of six. 19 

  CHAIRMAN LOUD:  Six.  Just a quick 20 

proffer from you as to what that witness is 21 

going to be testifying to before they start, 22 
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that will allow me to keep good notes and then 1 

your witness can go.  However, you want to 2 

voir dire or just allow them to -- 3 

  MS. BRAY:  Sure. 4 

  CHAIRMAN LOUD:  Okay.   5 

  MS. BRAY:  Well, I would like to 6 

begin.  If we could -- just me just check with 7 

our team.  Are we ready to begin?  If we could 8 

just have 30 seconds or so to get the computer 9 

hooked up and the board set up? 10 

  MEMBER SORG:  While they are 11 

waiting -- 12 

  CHAIRMAN LOUD:  What we will do is 13 

take a two minute break.  That will give you a 14 

chance to do that and then we can attend to 15 

the screen right there. 16 

  MEMBER SORG:  Also, while we are 17 

looking at our technical difficulties, I 18 

should also say that in this case I have -- 19 

since I wasn't here for the previous hearings, 20 

I have read the record and therefore I'm 21 

pleased to listen to the rest of this and 22 
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deliberate. 1 

  CHAIRMAN LOUD:  Thank you, Ms. 2 

Sorg.  We will break for two minutes and get 3 

everything sorted out. 4 

  (Whereupon, at 4:02 p.m. a recess 5 

until 4:17 p.m.) 6 

  CHAIRMAN LOUD:  Okay.  We are 7 

officially back on the record. 8 

  MR. COHEN:  Good afternoon.  Can I 9 

start? 10 

  MS. BRAY:  Yes. 11 

  CHAIRMAN LOUD:  Just a quick 12 

proffer, the scope. 13 

  MS. BRAY:  We are continuing with 14 

the testimony of the Tabard Inn.  Jeremiah 15 

Cohen, proprietor, he is just going to 16 

finalize his testimony begun at the October 17 

hearing and reorient the Board briefly to cite 18 

some additional studies that the Tabard had 19 

commissioned to display the exact impact the 20 

proposed development will have on particular 21 

portions of the Tabard's operations. 22 
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  CHAIRMAN LOUD:  Which would go to 1 

which section of the applicable special 2 

exception standard we are looking at? 3 

  MS. BRAY:  We are looking at, bear 4 

with me for a second as I try and find my 5 

notes in the dark. 6 

  CHAIRMAN LOUD:  Is there a lamp on 7 

that table? 8 

  MR. COHEN:  There is. 9 

  CHAIRMAN LOUD:  Oh, okay. 10 

  MS. BRAY:  That would go to the 11 

512.4. 12 

  CHAIRMAN LOUD:  Okay.   13 

  MS. BRAY:  And the general standard 14 

under 3104. 15 

  CHAIRMAN LOUD:  Okay.  Thank you. 16 

  MR. COHEN:  Good afternoon.  It's 17 

nice to be here.  My name is Jeremiah Cohen.  18 

I'm the general manager of the Tabard Inn. 19 

  This is a picture of the rear of 20 

the Tabard Inn.  It starts here by the Topaz 21 

Hotel and next to the buildings with the 22 
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boarded up windows, which belong to N Street 1 

Follies. 2 

  As you can see by this photograph, 3 

the Tabard Inn is a small scale boutique 4 

hotel, an amalgamation of three lovely turn of 5 

the century row houses.  The portion at 1741 6 

is three and a half stories and a basement.  7 

Not five stories as characterized by the 8 

applicant and the Office of Planning. 9 

  The row of historic four-story 10 

townhouses across the street on the south side 11 

of N Street have an open space behind them.  12 

That open space is known as St. Matthew's 13 

Court.  Right behind the General Federation 14 

Women's Club, which is the white building just 15 

to the left of our center building, is the 16 

Iron Gate Inn. 17 

  I mention the Iron Gate Inn because 18 

your decision today could potentially impact 19 

that garden and that open space as well. 20 

  This is a picture of the Tabard 21 

looking out to the alley to the north.  It is 22 
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August 27th at 4:47 p.m.  On our boards and 1 

also PDF that we have supplied in this 2 

PowerPoint, you will see that most of the 3 

light hitting the western face of our hotel, 4 

the patio, the parachute, which actually 5 

collects light and defuses it down below, 6 

light going into our dining room windows, all 7 

of this -- most of this light is blocked by 8 

the N Street Follies proposed hotel. 9 

  I don't like this.  Okay.  This is 10 

a picture taken from our patio looking at our 11 

upstairs dining room.  Notice the windows on 12 

the third floor, those are hotel room windows. 13 

 To the right of our dining room is the rear 14 

wing of 1743 N Street, which is two stories 15 

and an English basement. 16 

  The wall, half of that wall is a 17 

party wall, that was part of the survey that 18 

was done back in December.  N Street Follies 19 

wants to demolish that wall down to some 20 

point, I'm not sure, and reconstruct it and 21 

put about five hotel windows in that wall 22 
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overlooking our patio. 1 

  If you will notice, the third floor 2 

window of a room that we call 6061, one of N 3 

Street Follies' hotel windows is really about 4 

18 inches, if not less, from that window.  And 5 

that will be true for the room below that as 6 

well. 7 

  The plans that you have are the one 8 

that say October 21st submission.  The ones 9 

that we all agreed on and that the architects 10 

and Mr. Keys agree on are December 8th 11 

submission.  At least in terms of where that 12 

chimney is relative to the hotel windows, I 13 

don't know if you see it in white, the red 14 

portion is how the architects depicted that 15 

chimney relative to the project. 16 

  And whether that is a code 17 

violation or not, I don't know, but it's only 18 

about 3.5 feet away from that window. 19 

  We have also counted about 20 hotel 20 

room windows on our property -- on the shared 21 

property line overlooking our patio.  And we 22 
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believe this is a substantial adverse impact 1 

because it violates the privacy of our hotel 2 

guests, our dining guests, wedding parties. 3 

  In some cases, like the 18 inch 4 

window to window case, it may actually make 5 

one of our -- some of our hotel rooms 6 

unrentable. 7 

  This is our main dining room.  This 8 

dining room was built in 1924 and was designed 9 

in 1924 to take advantage of the natural 10 

sunlight coming through these windows on the 11 

left. 12 

  Natural sunlight is what makes this 13 

dining room intimate, warm and special.  The 14 

proposed hotel would completely block all 15 

direct sunlight and a substantial amount of 16 

natural ambient light by 3:15 p.m. on the 17 

sunniest day of the year.  This photo, by the 18 

way, was taken June 20th at 5:35 p.m. 19 

  Here is another shot of the dining 20 

room in August, August 27th at 5:27.  You see 21 

there is a nice view of our garden, which is 22 
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quite lit up with the ambient light that is 1 

actually shooting down from our parachute.  2 

And you notice that we have a lot of 3 

landscaping out there that does depend on this 4 

western sunlight, because, frankly, in the 5 

morning, our sunlight is already blocked by 6 

the nonconforming Topaz Hotel and our own 7 

building. 8 

  Yet another angle of the dining 9 

room, August 27th at 5:27. 10 

  Contrary to the applicant's 11 

interpretation of their own shadow study, as 12 

you can see here, we are still getting plenty 13 

of sunlight at this late hour. 14 

  This is Renoir's Dance at the 15 

Moulin in Paris.  This painting shows dappled 16 

light.  This painting captures what Tabard is 17 

trying to provide, a green leafy and warm 18 

environment in which to eat and to have 19 

celebrations. 20 

  It is a graphic illustration of our 21 

business model.  People value our historic and 22 
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timeless environment and come back again and 1 

again.  Incidentally, this creates a resource 2 

to the city by increasing the tax base and it 3 

creates and maintains jobs. 4 

  This is a picture of our patio at 5 

5:59 on June 20th.  Over the next 15 minutes, 6 

all of these tables will be filled with our 7 

dinner guests who flock to our patio to enjoy 8 

this wonderful environment. 9 

  The legendary landscape architect, 10 

Lawrence Halprin, described our patio as an 11 

open air room.  If this hotel application is 12 

approved, this open air room will be in 13 

complete shadow at this time.  Just so you are 14 

aware, our patio is open 7 out of 12 months of 15 

the year and generates, approximately, 30 to 16 

35 percent of our restaurant sales. 17 

  This is a picture of the wedding 18 

taking place at 4:00 on September 20th.  From 19 

the last week of March through late September, 20 

the Tabard rents out the patio for 4:00 p.m. 21 

wedding ceremonies every weekend.  Our patio 22 
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is quiet.  It provides excellent natural 1 

ambient and direct sunlight.  And there are 2 

very few venues of this nature like this in 3 

D.C. 4 

  Our wedding business is a growing 5 

percentage of our overall hotel business and 6 

represents about 15 percent of our hotel 7 

revenue.  And I also would like to bring your 8 

attention to the parachute.  You know, just so 9 

you are aware, the applicant's shadow studies 10 

show the patio floor as being shadowed. 11 

  Now, this is actually capturing -- 12 

the parachute is capturing light and also 13 

admittedly, our patio wall is shadowing our 14 

own patio floor.  But the proposed structure 15 

blocks this effect out and so the shadowing 16 

that you see with their massing is -- has a 17 

much larger effect than is actually seen from 18 

our existing shadow studies. 19 

  This is a picture of Room 42, which 20 

looks out onto our patio.  It was built in 21 

1924 and the room characterizes -- is 22 
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characterized by natural lighting.  If this 1 

application is approved, this hotel room will 2 

not just be shadowed, but will be looking 3 

directly into another hotel room's window. 4 

  This is a picture of another room, 5 

35, which also faces the patio and receives 6 

nice natural lighting and will face the same 7 

consequences as Room 42. 8 

  This is Room 59 built in 1888 9 

receiving natural light from the patio.  It 10 

too will suffer the same fate. 11 

  This is Room 44 also overlooking 12 

the patio.  This was named one of the top 10 13 

hotel rooms in the world by Travel Magazine.  14 

Its natural sunlight will be diminished, which 15 

would be a shame. 16 

  This room does not have natural 17 

sunlight and you can see what we have done to 18 

provide it lighting.  We hope the rest of our 19 

hotel doesn't start looking like this. 20 

  I would like to basically just 21 

mention that we were named best brunch in D.C. 22 
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and also best -- third best outdoor dining 1 

venue in the 2009 Washingtonian.  And I would 2 

like to just read this. 3 

  "Tabard Inn, Dupont Circle, this 4 

quaint hotel restaurant's brick-walled garden 5 

feels like a little slice of Provence.  6 

Provence is known for its natural light." 7 

  This project takes it away. 8 

  This is a before view.  This is an 9 

after.  I'm done.  Oh, wait, sorry, I have one 10 

last thing that I'm going to submit. 11 

  The proposed demolition, including 12 

the proposed demolition of our party wall, the 13 

excavation alongside the Tabard property line, 14 

the disproportionate volume of commercial 15 

based massing place right up against the 16 

Tabard all combine to pose a significant 17 

threat to the continued enjoyment of Tabard 18 

Inn guests, Tabard outdoor dining area, as 19 

well as the privacy and enjoyment of Tabard 20 

Inn guests. 21 

  Construction of the proposed 22 
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addition will probably require closure of the 1 

Tabard Inn patio and the 1741 hotel and 2 

restaurant wing comprising one-third of Tabard 3 

Hotel rooms and a third of available 4 

restaurant seating for the duration of 5 

construction, approximately, two years due to 6 

noise, dust and vibration. 7 

  Once completed, the construction 8 

will forever alter the character of Tabard's 9 

signature historic dining areas, hotel rooms 10 

and historic patio.  Thank you. 11 

  MS. BRAY:  Thanks for the 12 

statement.  I don't have any further questions 13 

for Mr. Cohen, so we can proceed to cross. 14 

  MR. KEYS:  Mr. Cohen, if I could 15 

ask you, could you scroll back to the first 16 

slide that was up that was -- 17 

  MR. COHEN:  All right. 18 

  MR. KEYS:  -- your introductory 19 

slide? 20 

  MR. COHEN:  One more? 21 

  MR. KEYS:  Yes, please.  Now, Mr. 22 
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Cohen, that slide, that's a composite, isn't 1 

it?  That's not a single picture. 2 

  MR. COHEN:  I didn't put this slide 3 

together. 4 

  MR. KEYS:  Well, I'm looking at the 5 

breaks in perspective and the vertical breaks 6 

between the buildings.  Those aren't in scale, 7 

are they? 8 

  MR. COHEN:  I didn't put that slide 9 

together. 10 

  MR. KEYS:  Okay.  So you don't 11 

intend it to be representative of what the 12 

buildings look like? 13 

  MS. BRAY:  I'm not sure where this 14 

is going, but I don't think Mr. Cohen offered 15 

this slide as testimony.  I think it was an 16 

introductory slide.  And he started his 17 

testimony on the next one.  We have additional 18 

information in the same PowerPoint 19 

presentation hoping that we might be able to 20 

move quickly and perhaps that question is 21 

better directed to another person who is 22 
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actually going to use the slide to testify. 1 

  MR. KEYS:  I would submit that any 2 

visual information that is shown to the Board 3 

is in the record and is evidence in the case. 4 

 And whether he says anything about it or not, 5 

I just don't want it to stand as a 6 

representative photograph. 7 

  CHAIRMAN LOUD:  Okay.  Well, I 8 

mean, we need to give Mr. Keys a chance to go 9 

where he is going.  We don't know where he is 10 

going yet, but Mr. Keys, having said that, is 11 

this leading to something specific for this 12 

witness? 13 

  MR. KEYS:  We will come to it 14 

later. 15 

  CHAIRMAN LOUD:  Okay.   16 

  MR. KEYS:  It might be this 17 

witness. 18 

  CHAIRMAN LOUD:  Okay.  All right.  19 

So perhaps we could move forward. 20 

  MR. KEYS:  Right.  Now, speaking 21 

generally, Mr. Cohen, you are certainly well-22 
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experienced and well-acquainted with the 1 

operations of the Tabard.  And I imagine you 2 

have some sense of how the Topaz functions as 3 

well. 4 

  And I wanted to ask you, what do 5 

you think the general attraction is to people 6 

looking for a hotel who are going to stay on 7 

17th and N Street and choose this 1700 Block of 8 

N Street for their location?  What's the 9 

attraction? 10 

  MR. COHEN:  Well, the attraction-- 11 

  MR. KEYS:  And I'm saying 12 

generally.  I'm not speaking of, you know, 13 

what virtues your hotel has, but generally, 14 

what would a hotel patron look for in a 15 

location like this? 16 

  MR. COHEN:  Well, I am going to 17 

speak to the virtues of our hotel, because it 18 

has been on -- it has been in operation on 19 

that street since 1922.  And I'll tell you 20 

just one little -- a quick story is if you ask 21 

to go to the 1700 Block of N Street, if you 22 
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ask a taxi cab driver on North Capitol or even 1 

around here, they will say oh, you're going to 2 

the Tabard Inn? 3 

  In many ways the street is 4 

associated with the Tabard Inn.  As for the 5 

Topaz, I can't speak for them, but they are 6 

owned by a chain called Kimpton and they have 7 

 a central reservation system.  So you know, 8 

if you dial the 1-800-Topaz number, you get -- 9 

you know, you may -- you get -- you actually 10 

may just be a regular client of Kimpton. 11 

  MR. KEYS:  Mr. Cohen, do you find 12 

that your hotel guests appreciate the 13 

proximity to the Metro? 14 

  MR. COHEN:  Yes, I'm sure they do. 15 

  MR. KEYS:  Do you think your hotel 16 

patrons find the proximity to the downtown 17 

central employment area convenient? 18 

  MR. COHEN:  I am sure some of them 19 

do. 20 

  MR. KEYS:  How many parking spaces 21 

do you provide in the operation of your hotel? 22 
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  MR. COHEN:  Provide for who? 1 

  MR. KEYS:  The patrons. 2 

  MR. COHEN:  Patrons? 3 

  MR. KEYS:  Hotel patrons. 4 

  MR. COHEN:  We have a relationship, 5 

a parking arrangement with the Topaz Hotel.  6 

And just so you are aware, they have about 10 7 

indoor and maybe 10 outdoor spaces and they 8 

can still accommodate our guest parking. 9 

  MR. KEYS:  So you provide no 10 

parking on your site for hotel residents? 11 

  MR. COHEN:  We have a relationship 12 

with the Topaz.  They valet park our cars. 13 

  MR. KEYS:  I would appreciate an 14 

answer to the question.  You provide no 15 

parking on your site for your hotel? 16 

  MR. COHEN:  That is correct. 17 

  MR. KEYS:  How many guests would 18 

you occupy or have at your maximum capacity? 19 

  MR. COHEN:  In the hotel or the 20 

restaurant? 21 

  MR. KEYS:  In the hotel. 22 
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  MR. COHEN:  We have 40 rooms and 1 

some of them have, you know, two beds.  On 2 

weekends we get more families and couples.  So 3 

at times more than -- and if we are full, more 4 

than 40. 5 

  MR. KEYS:  You don't have the 6 

capacity to park 40 cars, do you? 7 

  MS. BRAY:  I would object to this 8 

line of questioning.  The Tabard is not 9 

applying for a special exception.  And whether 10 

the Tabard has parking, whether the Tabard 11 

parks its guests, I don't think is relevant to 12 

the Board's determination.  The Tabard has 13 

testified there is no parking on the site and 14 

that there is parking available to guests 15 

elsewhere. 16 

  CHAIRMAN LOUD:  He certainly did 17 

testify to whether or not they have 40 parking 18 

spaces on-site.  So to ask that question, I 19 

think, was a bit, I won't say unfair, but it's 20 

already in the record.  He has already 21 

answered that.  You spent a little time on 22 
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that getting that out of him. 1 

  So is there a reason why you sort 2 

of are following this line of questioning?  3 

Again, giving you an opportunity to build up 4 

to where you are going? 5 

  MR. KEYS:  Well, I -- 6 

  CHAIRMAN LOUD:  But Ms. Bray does 7 

make a point. 8 

  MR. KEYS:  Mr. Cohen, what 9 

percentage of your guests do you think drive 10 

to your hotel? 11 

  MR. COHEN:  It depends on the -- 12 

whether it is the weekend, whether it is 13 

during the week, whether it is the summer. 14 

  MR. KEYS:  Let's take the week.  15 

Let's take a typical week.  I mean, you know, 16 

do you have a sense of how many people arrive 17 

at your hotel looking for parking? 18 

  MR. COHEN:  I'll put out there 19 

probably about 25 percent. 20 

  MR. KEYS:  25 percent of the 40 21 

rooms?  25 percent of the 80 potential guests? 22 
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 What are we talking about? 1 

  MR. COHEN:  25 percent of our 2 

customers. 3 

  MS. BRAY:  Again, I think I'm going 4 

to object to this line of questioning.  I 5 

don't know where Mr. -- Mr. Keys if you can 6 

tell us where you are going, I might withdraw 7 

the objection.  But again, the Tabard is not 8 

the applicant here.  And what -- the Tabard's 9 

operation has been testified to by Mr. Cohen 10 

and he has answered the questions you have 11 

asked.  I think I have given you -- I have 12 

waited, I have held my objection thus far, 13 

because I may understand where you are going, 14 

but I may not, at this point.  The -- 15 

  MR. KEYS:  Mr. Cohen, how did the 16 

rest of your guests, your customers arrive at 17 

the hotel? 18 

  CHAIRMAN LOUD:  Mr. Keys, let me 19 

just ask cross is limited to what was brought 20 

out on direct.  Now, his direct was a lot 21 

about light impacts, shadow impacts.  He tried 22 
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to make the argument, and we can evaluate it 1 

later, that because of these light impacts, 2 

there was a potential to lose his patio 3 

business, which he estimated to be at -- 4 

  MR. KEYS:  Mr. Chairman, I -- 5 

  CHAIRMAN LOUD:  I'm trying to get 6 

at -- 7 

  MR. KEYS:  -- that's his testimony 8 

today. 9 

  CHAIRMAN LOUD:  Okay.   10 

  MR. KEYS:  His testimony at the 11 

prior hearing concerned vehicle impacts. 12 

  CHAIRMAN LOUD:  Okay.   13 

  MR. KEYS:  On the site, on the 14 

street. 15 

  MS. BRAY:  They were vehicle 16 

impacts of the proposed development, not 17 

vehicle impacts of the Tabard's operation. 18 

  MR. KEYS:  No, no, there are 19 

vehicle impacts of the Tabard's development.  20 

And I can go back to the transcript if you 21 

would like. 22 
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  CHAIRMAN LOUD:  I wanted to get a 1 

sense of -- 2 

  MR. KEYS:  But what I wanted to -- 3 

  CHAIRMAN LOUD:  -- what you were 4 

addressing it to. 5 

  MR. KEYS:  -- establish is -- 6 

  CHAIRMAN LOUD:  Okay.   7 

  MR. KEYS:  -- there are -- 8 

  CHAIRMAN LOUD:  Traffic impacts. 9 

  MR. KEYS:  Well, there are some 10 

unique characteristics of this location.  He 11 

has testified to that.  And one of those is 12 

that a significant percentage of his people 13 

arrive somehow some other manner than driving 14 

a car.  And I want him to tell me from his 15 

observations as the manager of the hotel how 16 

people arrive at his hotel. 17 

  CHAIRMAN LOUD:  Okay.   18 

  MR. KEYS:  75 percent of the 19 

others, how do they get to your hotel? 20 

  MR. COHEN:  Taxi cab, subway, walk, 21 

drive.  And I'm going to put out there, you 22 
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know, maybe 10 cars for during the week for 40 1 

rooms. 2 

  MR. KEYS:  Okay.  Thank you.  Let 3 

me ask you, the -- in all of the photographs 4 

of the dining rooms, the dining rooms are 5 

empty.  Why is that? 6 

  MR. COHEN:  Because -- well, first 7 

of all, I don't really like taking pictures of 8 

customers, because I actually do appreciate 9 

their privacy. 10 

  MR. KEYS:  So is your answer the 11 

dining room isn't open at that time? 12 

  MR. COHEN:  This is a hotel, Mr. 13 

Keys.  We are open 24 hours a day.  This is 14 

not a stand-alone restaurant.  Guests are 15 

always coming and going. 16 

  MR. KEYS:  I would like to ask Ms. 17 

Bray, is there another witness that is going 18 

to use these slides, these boards? 19 

  MS. BRAY:  Yes. 20 

  MR. KEYS:  Okay.  Thank you.  No 21 

more questions. 22 
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  CHAIRMAN LOUD:  Thank you, Mr. 1 

Keys.  Do Board Members have any questions for 2 

this witness?  I just have one question, 3 

probably more for Ms. Bray than the witness. 4 

  On sort of the end here of his 5 

direct, he went into a discussion about the 6 

percentage of sales that come from the patio 7 

and the percentage that comes say from the 8 

dining room. 9 

  But would it be your understanding 10 

of 512.4 that it would be necessary to show 11 

some dollar impact?  Does that require simply 12 

light, adverse light impact or shadow impact? 13 

 Would there -- 14 

  MS. BRAY:  To be honest, I don't 15 

think that there is anything specific in the 16 

Zoning Regulations which would indicate that a 17 

dollar amount needs to be proffered or that a 18 

percentage of diminished light needs to be a 19 

percentage, but -- or presented.  But it's not 20 

our burden to carry, first of all. 21 

  And second of all, you know, we 22 
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raise this information simply to show the 1 

adverse impacts, which is what 3104 as well as 2 

512 speak to. 3 

  CHAIRMAN LOUD:  Yes.  No, I 4 

understand that.  And I tend to agree with 5 

you.  I just didn't know if you were doing it 6 

out of an abundance of caution or if you felt 7 

like the rule required some showing of a 8 

dollar adverse impact as opposed to -- 9 

  MS. BRAY:  No, I'm not sure that 10 

the rules -- I would say we are operating out 11 

of an abundance of caution. 12 

  CHAIRMAN LOUD:  Okay.   13 

  MS. BRAY:  Given the fact that this 14 

is our ninth hearing and really the first time 15 

we are able to get going with our case.  So I 16 

want to make sure that the record is full with 17 

respect to the evidence that the Tabard has to 18 

put forward. 19 

  CHAIRMAN LOUD:  Okay.  So even if 20 

all of these people kept on coming and kept on 21 

supporting the patio and kept on supporting 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 177

the dining room, if you had these, what you 1 

argue are or try to portray as these really 2 

severe light and shadow impacts, that is an 3 

impact? 4 

  MS. BRAY:  That's definitely an 5 

impact.  Even if people are going to come -- 6 

were to keep coming, that's not to say that 7 

the historic character of the Dupont Circle 8 

Historic District isn't diminished.  And 9 

that's one of the standards under the Dupont 10 

Circle Overlay. 11 

  And that the use of neighboring 12 

property in accordance with the Zoning 13 

Regulations and Zone Plan wouldn't be 14 

adversely impacted.  So I think it all goes 15 

into a determination of what is the harm and 16 

is this use appropriate for this location. 17 

  CHAIRMAN LOUD:  Okay.  Thank you. 18 

  MEMBER MOLDENHAUER:  Ms. Bray, I 19 

have some questions eventually about the 20 

testimony Mr. Cohen gave about the windows and 21 

the location of the windows.  Are you going to 22 
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have an architect testify providing more 1 

detail in that regard? 2 

  MS. BRAY:  Yes.  We have an 3 

architect, a historian and a land use planner, 4 

yes, yet to come. 5 

  MEMBER MOLDENHAUER:  I know you 6 

have six people.  I figured you would, but I 7 

just figured I would try to be as efficient as 8 

possible in my questioning. 9 

  MS. BRAY:  Yes. 10 

  MEMBER MOLDENHAUER:  Thank you. 11 

  MS. BRAY:  And I think the purpose 12 

of this was really just an introduction and to 13 

orient everyone to the property and the 14 

relationship between the two buildings. 15 

  If Mr. Keys has nothing further for 16 

Mr. Cohen, I think we will call the next 17 

witness, who is Robert Schwartz, who is an 18 

expert in architecture. 19 

  CHAIRMAN LOUD:  And again, if you 20 

could just give a two sentence proffer as to 21 

specifically what he is going to go into? 22 
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  MS. BRAY:  Mr. Schwartz is 1 

specifically going to talk about again the 2 

relationship between the two buildings, the 3 

height, bulk and design of the proposed 4 

addition in relation to existing uses on the 5 

Tabard's property and in the neighborhood.  6 

And specifically light and shadow impacts on 7 

the Tabard. 8 

  There is a hand-held mike over 9 

there in front of George. 10 

  VICE CHAIRMAN DETTMAN:  Ms. Bray, 11 

you are proffering Mr. Schwartz as an expert 12 

in architecture?  Is that right? 13 

  MS. BRAY:  That's right. 14 

  VICE CHAIRMAN DETTMAN:  Thank you. 15 

  MS. BRAY:  I believe he was 16 

qualified at the October hearing. 17 

  VICE CHAIRMAN DETTMAN:  Okay.  I 18 

don't recall. 19 

  MR. SCHWARTZ:  My name is Robert 20 

Schwartz. 21 

  VICE CHAIRMAN DETTMAN:  One second. 22 
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  MS. BRAY:  His resume was filed, I 1 

think, bear with me for just a second, thank 2 

you, September 28, 2009 with the applicant's-- 3 

I'm sorry the applicant, the party opponent 4 

Tabard statement in opposition to amended 5 

application. 6 

  MEMBER MOLDENHAUER:  In which 7 

exhibit?  I just looked through it and I 8 

couldn't find it. 9 

  MS. BRAY:  Oh, I'm sorry.  I don't 10 

have the exhibit. 11 

  MR. SCHWARTZ:  It's Tab F. 12 

  MS. BRAY:  Thank you. 13 

  CHAIRMAN LOUD:  I think you -- is 14 

that your recollection, too, Mr. Keys, that he 15 

was -- 16 

  MR. KEYS:  Yes. 17 

  CHAIRMAN LOUD:  -- admitted as an 18 

expert? 19 

  MR. KEYS:  He was offered. 20 

  CHAIRMAN LOUD:  In September, okay. 21 

 We will proceed on that assumption.  If we 22 
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find out differently later, we will address 1 

it.  Okay. 2 

  MR. SCHWARTZ:  My name is Robert 3 

Schwartz.  My address has changed since the 4 

last time.  It's 7913 Kentbury Drive.  I moved 5 

to Bethesda, out of the District. 6 

  But I have been practicing 7 

architecture for about 40 years here in the 8 

District. 9 

  I would like to pick up where 10 

Jeremiah's testimony left off.  And I have 11 

boards here that, you know, show some of the 12 

same images that he had. 13 

  And these show the wedding and what 14 

we have done is we have constructed a three-15 

dimensional model really of the Tabard Inn 16 

with the adjacent property developed and 17 

undeveloped.  One set showing N Street Follies 18 

built and one not. 19 

  And one thing just to show the 20 

accuracy of these models, you can see the 21 

angle of the sunlight here on June 20th at 22 
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about 6:00.  And this construct is the same 1 

day.  And you can see the same angle.  And so 2 

these computer models are pretty accurate. 3 

  We don't construct them ourselves. 4 

 You can put in the location of the building, 5 

the time of day, you know, and, you know, the 6 

month and it automatically generates this. 7 

  So now, first off, these times are 8 

crucial for the Tabard.  They have this period 9 

where they can have outdoor use of their patio 10 

and it starts about now and it goes for about 11 

seven months. 12 

  They use it for both weddings and 13 

for outdoor dining during all this time.  And 14 

I think the photographs of the outdoor space 15 

are meant to show not just the light, but the 16 

quality of the space so that, you know, when 17 

you are in a space like this, you know, when 18 

you go into any architectural element, you 19 

know, if you are in an indoor dining room or 20 

if you are in an outdoor space, which isn't 21 

necessarily a restaurant, it either feels nice 22 
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or it doesn't feel nice. 1 

  And the Tabard Inn has a unique -- 2 

I shouldn't say unique because there are 3 

probably many other places, especially in the 4 

world, that have such a warm and comfortable 5 

atmosphere. 6 

  But this place is renowned for 7 

this.  And so people choose to have a wedding 8 

here because of that quality.  And it isn't 9 

just shadows.  Shadows are one facet of it.  10 

It's a complex set of things that make up the 11 

quality of the space. 12 

  And so, for instance, the fact that 13 

there are things growing in here and the fact 14 

that it is -- when you are in it, it has got a 15 

brick wall around it that is about 11 feet 16 

high, but beyond that it is open.  So you feel 17 

like you are, as Lawrence Halprin said, in an 18 

outdoor room. 19 

  Now, I would like to go through 20 

some of these shadow studies, which are 21 

consistent, I believe, with what has been 22 
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presented by the applicant.  And I'm not 1 

saying that what the applicant has presented 2 

is incorrect in its data, but there is 3 

something deceptive about it. 4 

  And so I would like to -- and the 5 

reason we constructed these three-dimensional 6 

images is so that we can make that clear to 7 

you. 8 

  So for instance, this is on June 9 

20th at 5:35 p.m., that's the dining room.  10 

Here is the light hitting, you know, the 11 

windows and coming in.  And here is this wall 12 

we have.  And then on their plans, there is a 13 

shadow on the courtyard floor. 14 

  So you look at it and you say well, 15 

the courtyard is in shadow.  But the fact is 16 

the courtyard does not feel like it is in 17 

shadow.  It feels like it is brightly lit.  18 

It's like as if you took a 20 foot diameter 19 

light fixture and put it over this.  It is 20 

diffused natural light, sunlight.  And that's 21 

the kind of thing you can't do with an 22 
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artificial fixture. 1 

  And this sunlight creates a sense 2 

of warmth and a quality to this base.  And it 3 

also allows all this vegetation to grow there. 4 

 If you block all the sun, there may be some 5 

things which, you know, grow in shadow, but 6 

for the most part, the kinds of things that 7 

they have will not. 8 

  They also have a green roof, which 9 

I think one of the slides they showed it's 10 

along here.  You can just barely see it.  But 11 

it is sedums growing there.  And they require 12 

a lot of sunlight.  And it does get light from 13 

the south, you know, at noon and then the sun 14 

comes around.  And as soon as it comes around 15 

and would hit the N Street Follies, we would 16 

lose the sunlight.  And so it is less viable. 17 

  So sedums are what you plant on 18 

green roofs.  And they are meant to resist 19 

difficult situations, so high frost or heat, 20 

you know, things like that.  But if you do too 21 

much, then they can't take it, you know.  So I 22 
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don't know whether this is too much or not. 1 

  But what we are doing with this 2 

development is adding a bunch of things which, 3 

you know, have, I think when you put them all 4 

together, substantial adverse impact. 5 

  So now, when you look at this in 6 

plan, on their view, it looks like there is a 7 

lot of shadow there.  But in fact, this is all 8 

lit up, you know, with the parachute.  And the 9 

courtyard looks like this.  It is not a 10 

shadowed place. 11 

  Whereas, if you look at this, the 12 

exact same time with the N Street Follies 13 

built, it is in a narrow tunnel, in a sense, 14 

and it is in complete shadow.  It doesn't 15 

matter if you have a parachute over there.  It 16 

is not getting any light.  And so the 17 

parachute takes and diffuses the light around 18 

the courtyard. 19 

  Now, we have a lot of these and we 20 

can go through a presentation of all of them 21 

in three-dimension.  They are in the computer. 22 
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 You can see them.  We have submitted a bunch 1 

of them.  I'll just go through, you know, a 2 

few others. 3 

  So this one is in June 7th and it 4 

shows the same sort of thing.  You get the 5 

parachute lit up without N Street Follies.  6 

You don't if N Street Follies is built.  This 7 

is the sunniest time of the year.  You know, 8 

it is lit up at about 6:00 and it is not if N 9 

Street Follies is built. 10 

  And I have one other board that I 11 

would like to put up.  It is right next to you 12 

there.  This is really just a blow-up of their 13 

presentation, but it shows March 20th.  And 14 

March 20th about now is the swing time.  You 15 

know, this is the Equinox. 16 

  And that's why from Equinox to 17 

Equinox that's why -- that's the summer and 18 

that's why they can use the outside so well.  19 

So at this time, it is also the most pleasant 20 

to sit outside, because on a day like today, 21 

when you are in the sunlight and it is cool 22 
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out, it feels very nice in Washington.  It's a 1 

very attractive place. 2 

  And so if you look at this, in this 3 

board, the top part is their presentation of 4 

the shadows with the N Street Follies and 5 

their presentation of the shadows without the 6 

N Street Follies. 7 

  And you can see here that at 3:00 8 

p.m., there is light in the courtyard, but 9 

this wall is all lit up.  And then at 4:00 10 

p.m., the light is diminishing, but the wall 11 

is still lit up.  Whereas here, now the thing 12 

to look at here is that not only is the patio 13 

in shade, but the vertical face of the 14 

building is in shade, too. 15 

  And so that's what these things try 16 

to show.  This shadow is up here.  You know, 17 

it's not just a shadow on the courtyard. 18 

  And so the windows that Jeremiah 19 

was talking about are in this face of the 20 

building.  Those are the ones which are 21 

affected by this shadow.  And you can see that 22 
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they are going to be looking directly across 1 

the courtyard at the N Street Follies. 2 

  So all of these things, no one of 3 

them perhaps is horrible, but if you add up 4 

all these things, it diminishes the value and 5 

the attractiveness of the Tabard Inn. 6 

  And frankly, I'm bias of course, 7 

but I think the Tabard Inn is a treasure in 8 

the city.  It's one of the things that we 9 

should maintain.  This is anecdotal, but I was 10 

in the Tabard and someone approached me and 11 

they were from New York and they had come for 12 

the weekend to stay in the Tabard and go to a 13 

show. 14 

  You know, I always thought that 15 

Washingtonians went to New York to stay there 16 

and go to a show.  But they had heard about 17 

the Tabard and the food is great there and 18 

they came to the city for this. 19 

  Now, I don't know how many places, 20 

you know, they might have chosen in the city, 21 

but there aren't that many.  This has small 22 
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scale and charm that the big hotels don't have 1 

at all. 2 

  And while the N Street Follies 3 

calls itself a boutique hotel, this is really 4 

a boutique hotel.  This is made of a bunch of 5 

small elements.  And when you go in, just 6 

walking around in the Tabard Inn, you feel 7 

this quality which is unusual.  It is 8 

different than, you know, taking an elevator, 9 

going down a long corridor and you have Room 10 

316. 11 

  So okay, I think I have said enough 12 

about the shadows.  Let me go on to my next 13 

boards here. 14 

 15 

  (Whereupon, at 5:00 p.m. the Public 16 

Hearing continued into the evening session.) 17 

 18 

 19 

 20 

 21 

 22 
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 E-V-E-N-I-N-G  S-E-S-S-I-O-N 1 

 5:00 p.m. 2 

  MR. SCHWARTZ:  Now, the reason I 3 

said it is not just the shadows is that this 4 

is a construction of just the massing.  You 5 

know, it doesn't show the windows.  It doesn't 6 

breakdown the texture and all the rest of 7 

that.  But it is a construction we did of the 8 

N Street Follies as it is adjacent to the 9 

Tabard Inn. 10 

  And you can see the difference 11 

here.  You can see the texture.  And when you 12 

are in part of this courtyard, you know, you 13 

can see, you know, what is around you.  You 14 

sense what is around you. 15 

  And certainly these rooms which we 16 

were talking about and these are -- there is 17 

two hotel window rooms here, which we have 18 

blanked out, but they line up with these two. 19 

 You can see one is here.  Those are the ones 20 

he was saying are within 18 inches of this 21 

wall.  And this wall has a lot of windows in 22 
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it. 1 

  So now, you are in, essentially, a 2 

slot with, you know, a huge building on one 3 

side and the Tabard, the tallest part of the 4 

Tabard on the other side.  So it changes the 5 

character quite a bit. 6 

  Now, let's see.  I'm not going to 7 

do this section.  I'm just going to do this. 8 

  Now, this next board, first of all, 9 

I want to make it very clear that I'm not 10 

trying to redesign N Street Follies.  There is 11 

no way that I'm going to do that.  And this 12 

board does not represent a redesign of N 13 

Street Follies. 14 

  But what it is meant to do is to 15 

say that when you are an architect and you are 16 

given a job to do, there are many, many things 17 

you have to take into account. 18 

  And in this case, you know, the 19 

function of a hotel is complex and there is 20 

structure to work out and all these existing 21 

buildings to deal with and the Historic 22 
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District and all the rest of that.  But the 1 

Dupont Circle Historic Overlay, if I was the 2 

architect going this, would be one of the 3 

things that I took the same as I take zoning. 4 

  This is a regulation that controls 5 

this area.  And I wouldn't say well, we can 6 

ignore that, you know, in this case. 7 

  So first off, aside from what I 8 

have drawn here, the preservation of open 9 

space and the scale of the back of this 10 

building is, I think, directly in opposition 11 

to the Dupont Circle Overlay. 12 

  If you look at the back of this 13 

alley and there are -- you know, it's not like 14 

just because it's an alley doesn't mean there 15 

aren't people there.  And there are people 16 

that look out at this alley.  And if you look 17 

at the texture and scale of this and the 18 

amount of openness, and then you look at what 19 

they are proposing, it is -- it totally 20 

ignores the Dupont Circle Overlay. 21 

  And they claim that their courtyard 22 
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in the center is responding to a certain 1 

amount of open space, but it's not really 2 

related to the kind of open space that we have 3 

in Dupont Circle neighborhood.  It is totally 4 

within their development. 5 

  Their thing is like a donut almost. 6 

 There is one little slot where it is open on 7 

the side, but, you know, so it doesn't really 8 

pay off for any of the neighborhood/ neighbors 9 

or make them feel that this is, you know, 10 

something that is in scale with what they 11 

think of or why they came to Dupont Circle in 12 

the first place. 13 

  Now, what this drawing does is it 14 

shows you how if the architect had wanted to 15 

look at the sunlight variable, just the one 16 

variable, and the impact of the height of the 17 

building, they could have taken the dining 18 

room court wall as one height and then the 19 

wall of their existing building, which matches 20 

up with the height roughly of an adjacent 21 

Tabard building. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 196

  So one, this is a plan of -- the 1 

Tabard is in white.  The open space is green. 2 

 And then this is the area where the N Street 3 

Follies are.  And this is not a reproduction 4 

of their plan.  This is just saying where they 5 

are located. 6 

  But if you -- then there is arrows 7 

on here that show that this and this are two 8 

sections through the site.  One is a section 9 

by where their lower dining room, which he 10 

called their second floor dining room, looks 11 

out at the dining court.  And the other 12 

section -- that's this one.  And this one is 13 

where the -- at the dining court. 14 

  So if you took those and then just 15 

took a line -- now, this is chosen sort of 16 

arbitrarily, but this is September 21st.  So 17 

this is the Equinox.  And so it is the Equinox 18 

at 4:00 p.m.  You know, it is not -- if you 19 

made it -- if I made this too late, you 20 

wouldn't have anything about this, because it 21 

is getting light now at 6:00, but that's 22 
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because there is nothing there and the sun is 1 

low, but that would eliminate their building 2 

completely. 3 

  So this is saying well, if I was 4 

the architect and I wanted to be reasonable 5 

about this, you know, do something that 6 

responded to my neighbors' needs, but not 7 

destroy what my client wants. 8 

  Then I could have taken these lines 9 

and said okay, let's step the building back 10 

according to that sloped line and do it in 11 

these -- both these cases and then just to see 12 

how much I deducted from the building, it came 13 

out about 8,000 square feet that is deducted 14 

from the square feet of their building. 15 

  Now, that doesn't take into account 16 

what they might do elsewhere in order to 17 

compensate for that.  I also think that there 18 

-- another option, completely different 19 

options exist, of course, you could leave this 20 

part as it is, develop it as a courtyard, 21 

extent this part of their building out and do 22 
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a high solid thing which might shadow your own 1 

courtyard, if you thought that was okay, but 2 

it would be more in keeping with the scale of 3 

the alley and Dupont Circle and less -- have 4 

less negative impact on the Tabard Inn. 5 

  And we did not try to redesign the 6 

building, but we did try to see what -- could 7 

you do something like that?  And as far as we 8 

could tell, you could.  I mean, there may be 9 

some reason why what we did wasn't accurate, 10 

but you would have to relocate their elevator. 11 

  But they have their elevator in one 12 

side of the building and it is actually better 13 

to have the elevator in the center of the 14 

building, so that the circulation is shorter 15 

to each side. 16 

  So you know, we did a number of 17 

things like that, because, you know, we didn't 18 

want to say that this thing needn't be done 19 

like it is, unless we felt fairly confident 20 

that there were other things they could do. 21 

  Now, there are things much more 22 
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radical than that.  They could say well, let's 1 

take the existing buildings and make them all 2 

condos and offices or, you know, let's do a 3 

hotel just like the Tabard, which keeps the 4 

existing buildings, and you know, build a more 5 

funky, let's say, hotel. 6 

  So I'm going to, you know, leave 7 

this.  This is part of my testimony, but I 8 

don't want you to take it as something where 9 

you would say to the applicant this is, you 10 

know, a redesign for you.  Because there is 11 

lots of things they would have to do and they 12 

would have to evaluate in order to decide what 13 

to do. 14 

  All I'm trying to do is give you 15 

the confidence to say yes, we want some 16 

development here, but this isn't the right 17 

kind of development.  This isn't responsive to 18 

the requirements for this site.  Thank you 19 

very much. 20 

  MS. BRAY:  Mr. Schwartz, I have 21 

just a couple of questions for you, but I 22 
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don't think you need to be at the boards to 1 

answer them. 2 

  Obviously, you are familiar with 3 

the Zoning Regulations that apply to the site. 4 

 And you mentioned that, you know, you had 5 

analyzed whether there were other things that 6 

could be done in terms of the design to 7 

minimize adverse impacts. 8 

  But in your opinion as an architect 9 

and with your expertise in the Zoning 10 

Regulations, is this particular proposal -- 11 

does this particular proposal meet the 12 

requirements for a special exception in the SP 13 

Zone? 14 

  MR. SCHWARTZ:  I certainly don't 15 

believe so, because I think, for one thing, it 16 

doesn't -- there is substantial adverse 17 

impact.  Not just to the Tabard, but I think 18 

to the Dupont Circle area. 19 

  The other thing is it just ignores, 20 

as far as I can tell, the Dupont Circle 21 

Overlay, which, you know, if I was taking this 22 
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job, I would take as a requirement for any 1 

development that was going on there. 2 

  MS. BRAY:  And the Dupont Circle 3 

Overlay requirements, they come into play 4 

because of the special exception standards?  5 

Is that right? 6 

  MR. SCHWARTZ:  Yes, I believe so. 7 

  MS. BRAY:  And going back to the 8 

special exception standards, are you familiar 9 

with what authority the Board might have in 10 

this case to require design changes? 11 

  MR. SCHWARTZ:  To the best of my 12 

knowledge, I am not a lawyer, Kinley, but I 13 

believe that they do have the authority 14 

written into the code that allow them to 15 

require changes to the design, you know, as 16 

proposed. 17 

  MS. BRAY:  Thank you. 18 

  MR. KEYS:  Mr. Schwartz, I will 19 

require you to get back up on your feet with 20 

the microphone, please. 21 

  MR. SCHWARTZ:  Okay.   22 
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  MR. KEYS:  Can you toggle off your 1 

-- that microphone and turn that one on? 2 

  MR. SCHWARTZ:  Okay. 3 

  MR. KEYS:  Mr. Schwartz, I didn't 4 

realize that you were an expert in landscape. 5 

  MR. SCHWARTZ:  Well, as a matter of 6 

fact -- 7 

  MR. KEYS:  I mean, you testified as 8 

to plant species.  You testified as to their 9 

light requirements.  Are you -- 10 

  CHAIRMAN LOUD:  Mr. Keys?  Mr. 11 

Keys?  Do you have a question for the witness? 12 

  MR. KEYS:  Well, yes, I do.  Are 13 

you testifying from professional knowledge?  14 

Are you an expert?  Are you a landscape 15 

architect? 16 

  MR. SCHWARTZ:  I'm testifying from 17 

professional knowledge.  I'm not a landscape 18 

architect.  But in almost every job we do, we 19 

do a landscape plan.  And we even suggest 20 

plant materials, which people don't 21 

necessarily use, but, you know, yes, we do 22 
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that all the time. 1 

  MR. KEYS:  But you are not a 2 

landscape architect? 3 

  MR. SCHWARTZ:  No, I'm not a 4 

landscape architect. 5 

  MR. KEYS:  Do you have any training 6 

in landscape, in agriculture or arboriculture? 7 

  MS. BRAY:  I believe he answered 8 

that question. 9 

  MR. KEYS:  He didn't answer that 10 

question. 11 

  MR. SCHWARTZ:  Yes, I -- I don't 12 

have -- I didn't go to college to become a 13 

landscape architect, but I have a lot of 14 

experience dealing with planting.  And as a 15 

matter of fact, I have worked with landscape 16 

architects all the time on a lot of our jobs, 17 

and so talking to them, it's sort of like an 18 

architect talking to trades people.  You know, 19 

if you talk to a plumber, you learn a lot 20 

about plumbing.  You talk to -- 21 

  MR. KEYS:  So your expertise is 22 
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derivative of what you learned from other 1 

people? 2 

  MR. SCHWARTZ:  That's true, yes. 3 

  MR. KEYS:  Okay.  Thank you. 4 

  MR. SCHWARTZ:  Yes. 5 

  MR. KEYS:  Now, you testified that 6 

there is a green roof on the property. 7 

  MR. SCHWARTZ:  Yes. 8 

  MR. KEYS:  Can you point it out in 9 

one of the photographs? 10 

  MR. SCHWARTZ:  It's right here 11 

above the dining room wing.  There is a -- see 12 

that? 13 

  MR. KEYS:  Can that green roof be 14 

seen in any other photograph? 15 

  MR. SCHWARTZ:  I think there might 16 

have been some in the slideshow, I don't 17 

remember, but in the slideshow that Jeremiah 18 

gave. 19 

  MR. KEYS:  Well, the green roof you 20 

pointed out, could you put your finger on it 21 

again?  Can you relate that to what appears as 22 
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a roof in that picture?  1 

  MR. SCHWARTZ:  This -- 2 

  MR. KEYS:  Is that the green roof? 3 

  MR. SCHWARTZ:  Yes.  But of course, 4 

the green roof wasn't built by -- in this 5 

photograph. 6 

  MR. KEYS:  Oh, okay.  All right. 7 

  MR. SCHWARTZ:  This is 2005. 8 

  MR. KEYS:  Okay.  Now -- 9 

  MR. SCHWARTZ:  This is, you know, 10 

2008. 11 

  MR. KEYS:  Are you aware of any 12 

other green roof? 13 

  MR. SCHWARTZ:  I believe there is 14 

another one along here and there are also 15 

solar panels. 16 

  MR. KEYS:  No, no, no.  Where is 17 

it, please? 18 

  MR. SCHWARTZ:  Right there over the 19 

bar down in the end, I think there might be a 20 

little bit of green roof.  And also, I might 21 

add that there -- in these drawings there is a 22 
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series of solar panels, which are now on the 1 

building, which I don't know how -- what 2 

impact they would have, because I didn't try 3 

to study those.  But that have been installed 4 

since this 2005 -- 5 

  MR. KEYS:  All right.  Now, look at 6 

the 2005 photograph, that's a west facing 7 

roof, is it not? 8 

  MR. SCHWARTZ:  This? 9 

  MR. KEYS:  Yes. 10 

  MR. SCHWARTZ:  Yes. 11 

  MR. KEYS:  And there is an east 12 

facing side of that roof? 13 

  MR. SCHWARTZ:  Yes. 14 

  MR. KEYS:  Is that also a green 15 

roof? 16 

  MR. SCHWARTZ:  Not in any picture I 17 

have seen, but it might be.  I don't know. 18 

  MR. KEYS:  But you don't know, to 19 

your personal knowledge? 20 

  MR. SCHWARTZ:  I don't know. 21 

  MR. KEYS:  Okay.  Now, am I to 22 
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understand that -- did you take these 1 

photographs? 2 

  MR. SCHWARTZ:  No. 3 

  MR. KEYS:  You didn't? 4 

  MR. SCHWARTZ:  No. 5 

  MR. KEYS:  Okay.  Am I to 6 

understand that the photographs relate to the 7 

sun study at the exact time? 8 

  MR. SCHWARTZ:  Yes, we -- what we 9 

did was take the photographs that we had and 10 

then tried to show the sun studies in relation 11 

to that particular time. 12 

  MR. KEYS:  Okay.  What time was 13 

this photograph taken? 14 

  MR. SCHWARTZ:  Well, I think it 15 

was, you know, 5:59. 16 

  MR. KEYS:  How do you know that? 17 

  MR. SCHWARTZ:  Well, there is -- on 18 

the image of the photograph, there are -- see 19 

how this has a date and a time on it? 20 

  MR. KEYS:  I understand that.  21 

There is a time signature and date on every 22 
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photograph, but that one.  I was just curious 1 

as to why you -- 2 

  MR. SCHWARTZ:  Well, it has been 3 

cut off, but that's when it was. 4 

  MR. KEYS:  Oh, okay.  Now, did you 5 

do sun studies for any other period of time 6 

during that day? 7 

  MR. SCHWARTZ:  Yes, we did. 8 

  MR. KEYS:  Because you are looking 9 

right now, as I see it, at a span of time from 10 

4:30 to 5:59 p.m. 11 

  MR. SCHWARTZ:  Yes. 12 

  MR. KEYS:  Did you look at let's 13 

say 12:00? 14 

  MR. SCHWARTZ:  Yes. 15 

  MR. KEYS:  What would you see in 16 

terms of your sun study? 17 

  MR. SCHWARTZ:  Lots of sun coming 18 

in. 19 

  MR. KEYS:  1:00? 20 

  MR. SCHWARTZ:  A little bit less. 21 

  MR. KEYS:  2:00? 22 
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  MR. SCHWARTZ:  This all depends, of 1 

course, on the time of year. 2 

  MR. KEYS:  Exactly. 3 

  MR. SCHWARTZ:  A little bit less. 4 

  MR. KEYS:  Let's talk about the 5 

seven months that you are particularly 6 

concerned with that they utilize the outdoor 7 

space. 8 

  MR. SCHWARTZ:  Well, from 3:00 on 9 

at the times around the Equinox, which is now, 10 

you start to get this shadow effect.  And the 11 

problem with the shadow effect is that it's 12 

not like this shadow effect of just the wall. 13 

 It's once it happens, boom, you are in 14 

complete shadow. 15 

  So it does vary.  June is always 16 

better than September or March, because the 17 

sun is higher and goes further around. 18 

  MR. KEYS:  But in the house 19 

preceding these, you are more or less in full 20 

sun? 21 

  MR. SCHWARTZ:  No, because see, for 22 
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instance, this is at 5:00, but in some of them 1 

at 3:00 it is already in shadow.  And we have 2 

-- if you and the Board would like us to 3 

submit those, we will.  We have them for -- in 4 

this computer program you can do any time, any 5 

day.  And we can show you, you know, what it 6 

is.  And you can see the sun's effect 7 

progressing around.  So you can judge for 8 

yourself. 9 

  And yes, it gets -- when you start 10 

in September or if you start in March, it gets 11 

better and better as you get to June and then 12 

it gets worse and worse -- 13 

  MR. KEYS:  Okay.  14 

  MR. SCHWARTZ:  -- as you get to 15 

September. 16 

  MR. KEYS:  Now, these sun studies 17 

that you are doing, these reflect what?  What 18 

do the shadows reflect?  I mean, is it 19 

darkness in the shadow? 20 

  MR. SCHWARTZ:  I'm sure you have 21 

been in shadow.  But if you are in a slot 22 
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between two buildings and it is in shadow, you 1 

know, it is a substantial effect.  It isn't 2 

like you've got a beach umbrella and it's 3 

sunlight all around. 4 

  MR. KEYS:  These sun studies that 5 

you are referring to, these refer only to 6 

direct light, the function of direct light? 7 

  MR. SCHWARTZ:  Well -- 8 

  MR. KEYS:  They do not take into 9 

account reflected light? 10 

  MR. SCHWARTZ:  Yes, that's true. 11 

  MR. KEYS:  They don't take into 12 

account ambient light? 13 

  MR. SCHWARTZ:  Yes.  But -- 14 

  MR. KEYS:  For example, if we can 15 

refer you back to your courtyard photograph, 16 

you indicated that, in this photograph to the 17 

extreme right, much of that courtyard is in 18 

shadow.  And the shadow was produced by the 19 

wall of the Tabard courtyard.  Is that 20 

correct? 21 

  MR. SCHWARTZ:  Yes, the shadow in 22 
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the -- 1 

  MR. KEYS:  But it's not dark in 2 

that courtyard because of this parachute. 3 

  MR. SCHWARTZ:  The parachute is 4 

picking up a tremendous amount of light.  You 5 

know that.  And the fact is that when this 6 

gets in shadow, there is no other effect.  7 

There is no reflected light because you've got 8 

this great huge thing there blocking 9 

everything in the west.  It doesn't get -- you 10 

know, it might get some light reflected off 11 

the top of the building. 12 

  But remember this is like two 13 

stories up.  You know, there is some light 14 

hitting the building.  So yes, there will be 15 

some reflected light, but it's nothing like 16 

what exists.  You know, you can see this.  17 

There is direct sunlight, reflected light, 18 

diffused light, there is light everywhere. 19 

  Put a huge wall there that's six 20 

stories tall, you're not going to get that or 21 

five stories. 22 
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  MR. KEYS:  You have a massing 1 

diagram.  Could you put that back up, please? 2 

  MR. SCHWARTZ:  Yes. 3 

  MR. KEYS:  Is it your testimony 4 

that the massing that you are showing in this 5 

drawing is to scale with the existing 6 

buildings? 7 

  MR. SCHWARTZ:  Yes. 8 

  MR. KEYS:  And how did you produce 9 

that?  Is there a mechanism, is there a 10 

technique, is there a program that you used? 11 

  MR. SCHWARTZ:  Somehow I knew you 12 

were going to ask me that.  Yes, there is.  13 

What we did was take key dimensions in the N 14 

Street Follies.  You know, you have got 15 

elevations on the top of the roof, elevations 16 

on the floor plan, you know, showing where 17 

each floor is.  And we had dimensions on the 18 

existing Tabard, you know, what the height 19 

was. 20 

  So what you can do is take these 21 

photographs and the photograph is in 22 
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perspective.  So in perspective, you can take 1 

and find by taking parallel walls.  You know, 2 

if this wall is parallel to this wall, it's 3 

parallel to that wall, you can project them 4 

back and you get the vanishing point.  That's 5 

the vanishing point of the photograph of the 6 

whole thing. 7 

  MR. KEYS:  I simply want your 8 

attestation that these are to scale. 9 

  MR. SCHWARTZ:  Yes.  I was trying 10 

to describe.  I was beginning to describe, 11 

because I could describe in great depth in 12 

which you would probably need a pillow and 13 

fall to sleep. 14 

  MR. KEYS:  Okay.   15 

  MR. SCHWARTZ:  But we constructed 16 

this in a way that we definitely wanted to be 17 

accurate.  Because it's really not in our 18 

interest to do something which isn't accurate 19 

or is unfair, because I'm sure that you and 20 

your architects would find it out and it would 21 

delude our entire testimony. 22 
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  So we spent a lot of time making 1 

sure this was accurate, to the best of our 2 

ability.  You know, everybody can make a 3 

mistake.  But we went over this several times. 4 

  MR. KEYS:  Oh, one more thing.  5 

Within the Overlay, what's the maximum FAR 6 

allowed? 7 

  MR. SCHWARTZ:  Oh, I don't remember 8 

what that is. 9 

  MR. KEYS:  Didn't you testify that 10 

you are familiar with the massing requirements 11 

and standards for the Overlay District? 12 

  MR. SCHWARTZ:  I said I was 13 

familiar with it.  I didn't say I memorized 14 

all the standards. 15 

  MR. KEYS:  But yet you made a 16 

judgment that this project is out of scale 17 

with the requirements of that Overlay? 18 

  MR. SCHWARTZ:  Yes, I did, because, 19 

first of all, when we looked at this, we 20 

looked at it in the office.  And as you know, 21 

that was quite a while ago, so -- and we 22 
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didn't try to redesign the building or look at 1 

everything involved, but we did say okay, you 2 

know, what is allowed given the -- and you 3 

know, these -- the basic things, the idea that 4 

you should preserve the open space as much as 5 

possible and build something which is within 6 

keeping with the scale of the surrounding 7 

buildings, that's what I was really trying to 8 

testify to. 9 

  I wasn't trying to testify to any 10 

one particular number that is off.  It's the 11 

spirit of the law, which I think I was trying 12 

to testify to. 13 

  MR. KEYS:  Well, thank you, Mr. 14 

Schwartz. 15 

  MR. SCHWARTZ:  Okay.  Thank you. 16 

  MS. BRAY:  I've got a couple of 17 

questions on redirect. 18 

  Mr. Schwartz, you were asked about 19 

whether you were a landscape architect or what 20 

kind of expertise you had in that.  But as an 21 

architect, are you often required to do -- be 22 
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involved in or work with green roofs? 1 

  MR. SCHWARTZ:  Yes.  As a matter of 2 

fact, I built one on my own house. 3 

  MS. BRAY:  And so you have some 4 

basic familiarity about how they operate? 5 

  MR. SCHWARTZ:  Yes. 6 

  MS. BRAY:  Okay.   7 

  MR. SCHWARTZ:  How they operate, 8 

how to build them. 9 

  MS. BRAY:  And that's what your 10 

testimony was based on? 11 

  MR. SCHWARTZ:  Yes, that and other 12 

experience, yes. 13 

  MS. BRAY:  Okay.  Were you here for 14 

the direct testimony of the applicant's 15 

architect back in October?  The first -- or 16 

I'm sorry, the second presentation of the 17 

applicant's architect on direct in October of 18 

2009? 19 

  MR. SCHWARTZ:  I believe I was. 20 

  MS. BRAY:  Do you recall him saying 21 

that the -- that based on the shadow studies, 22 
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which you reviewed, there was a limited impact 1 

on the Tabard's light and air at 4:30 p.m.? 2 

  MR. SCHWARTZ:  I don't remember 3 

that particular statement.  I'm sorry. 4 

  MS. BRAY:  Well, okay.  Maybe you 5 

can elaborate then on why you chose the times 6 

that you did to take -- to analyze theirs and 7 

to produce our own shadow studies? 8 

  MR. SCHWARTZ:  Well, we did partly 9 

because they are crucial dates for the Tabard, 10 

but partly to also illustrate the difference  11 

between looking at those plans and saying that 12 

the shadows aren't significantly different at 13 

these times, certain times, because when two 14 

plans show shadows in the courtyard, you know, 15 

it appears when you look at the plan like yes, 16 

they are both in shadow. 17 

  But the fact, the reason for the 3-18 

D thing was to show that they are not and to 19 

also show the relationship of the parachute to 20 

the diffusing of light.  So you know, to be 21 

honest, I don't remember exactly what they 22 
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said about 4:30 and what day it was, but in 1 

general, you know, I thought that their 2 

presentation didn't take into effect these 3 

things which I thought were very important. 4 

  MS. BRAY:  Okay.  Thank you very 5 

much. 6 

  MR. SCHWARTZ:  Okay.   7 

  CHAIRMAN LOUD:  Do Board Members 8 

have any questions?  Okay.  Mr. Schwartz, if 9 

you would remain there until Board Members 10 

have asked their questions? 11 

  MEMBER MOLDENHAUER:  Mr. Schwartz, 12 

you said earlier that you are not a lawyer, 13 

you're an architect.  Well, I'm not an 14 

architect, I'm a lawyer.  But I just have, you 15 

know, done training.  I have seen other 16 

projects.  And I guess you testified about the 17 

Tabard Inns use of manufacturing enhanced 18 

light by, obviously, using the parachute. 19 

  I am aware of other types of, I 20 

guess, prisms or other mechanisms to diffuse 21 

light from a building to recreate, I guess, 22 
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enhanced light where a shadow would otherwise 1 

exist. 2 

  Have you looked into this for this 3 

project?  And if you have or could you maybe 4 

potentially just, you know, talk off the top 5 

of your head about that option?  Because you, 6 

obviously, presented the potential option of 7 

having them do setbacks. 8 

  I would also -- since you already 9 

are using an enhanced light type of resource, 10 

I was just curious if you have thought about 11 

other types of things? 12 

  MR. SCHWARTZ:  You know, first of 13 

all, I wouldn't think of the parachute as some 14 

kind of manufactured or other thing.  It is, 15 

you know, direct natural light.  But yes, you 16 

are right.  It has -- it is used for its 17 

effect. 18 

  In terms of, you know, something 19 

like a crystal, just think about how big a 20 

crystal is compared to the courtyard and the 21 

size of the shaft.  So something like that 22 
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wouldn't work. 1 

  There are skylights that are tubes 2 

and basically the inside of the tube is a 3 

mirror and the advantage of these skylight 4 

tubes is that you can bring natural light into 5 

your basement, even if it is not a direct 6 

route.  So you can go, turn, go, come down.  7 

And because it's all mirrored, light 8 

transforms. 9 

  And the quality of the light, it is 10 

sunlight.  You know, so people say that is 11 

worth the investment of all this tubing.  You 12 

can see how that wouldn't work in the 13 

situation like this, because we have something 14 

that is huge and you also wouldn't want to 15 

build a big mirrored tube, you know, going up 16 

five stories in order to get natural light. 17 

  I don't think that it would -- 18 

because I feel that the quality of the space 19 

is not just, you know, dependent on light.  20 

There are other factors.  And the fact that 21 

there are two tall walls is one of the big 22 
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ones. 1 

  Perhaps you could have a mirror. 2 

You know how you have a rearview mirror on 3 

your car and you could station it across the 4 

street and have it beaming some light in, but 5 

I also think that would be sort of 6 

uncomfortable. 7 

  So I must admit, I didn't try to 8 

think about that, so maybe there is something 9 

we could have. 10 

  MEMBER MOLDENHAUER:  Yes.  I mean, 11 

I'm just trying to figure out, you know, from 12 

our perspective we potentially do not know, 13 

you know, we have gotten to that point yet, 14 

but have the authority under 512.4. 15 

  Your potential options of taking 16 

out massing and doing setbacks for 8,000 17 

square feet, I was just maybe hoping that 18 

maybe there would be some additional ideas 19 

that had been generated other than just that. 20 

 Because I mean, obviously, that section 21 

allows for, you know, setbacks, screening, 22 
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other design ways. 1 

  MR. SCHWARTZ:  Right. 2 

  MEMBER MOLDENHAUER:  And so I guess 3 

just having that one option is a little 4 

limiting to me.  You know, I know it's not 5 

your burden, but it is still your burden to 6 

potentially provide us with options.  7 

Obviously, the applicant is not going to 8 

provide us with options. 9 

  So if you hadn't thought about that 10 

in too much more detail, then -- 11 

  MR. SCHWARTZ:  You know, it 12 

wouldn't work to try to make all the part that 13 

I cut out glass, because the floor can't be 14 

glass.  You know, so even if you said okay, 15 

this whole big triangle I want to take out of 16 

the building, if it was all glass, then it 17 

would let light through. 18 

  It wouldn't let quite as much 19 

light, but it would get light through.  But 20 

you can't do that.  You've got to have floors. 21 

 You've got, you know, beds.  You've got -- 22 
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you know, people would want to have drapes.  1 

They don't want to be standing out there in 2 

their bedroom. 3 

  So you know, it is -- on this 4 

scale, it is nothing that I can imagine, you 5 

know, that would retain the character of the 6 

Dupont Circle area.  You know, some high tech, 7 

you know, bunch of mirrors on poles or 8 

something might do it. 9 

  MEMBER MOLDENHAUER:  Then let me 10 

just continue on this questioning and jump in. 11 

 Some of my other Board Members are more 12 

experienced in this area of expertise than I 13 

do.  You show in the pink -- to be honest, 14 

they are very confusing diagrams.  I'm trying 15 

to understand a little bit more. 16 

  But you show in the pink a setback. 17 

 And I'm just trying to understand.  Are you 18 

saying the setback up to five stories in the 19 

back on the, I guess, alley portion of the 20 

structure?  I'm just trying to understand 21 

exactly. 22 
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  MR. SCHWARTZ:  Yes.  This is the 1 

pink you are referring to? 2 

  MEMBER MOLDENHAUER:  Yes. 3 

  MR. SCHWARTZ:  Yes. 4 

  MEMBER MOLDENHAUER:  Correct. 5 

  MR. SCHWARTZ:  This would be taken 6 

off of the fifth floor.  This would be taken 7 

out of the fourth floor.  This would be taken 8 

out of the third floor.  And then a very small 9 

amount would be taken out of the second floor. 10 

  So it's like, you know, a reverse 11 

wedding cake, I suppose. 12 

  MEMBER MOLDENHAUER:  Yes. 13 

  MR. SCHWARTZ:  You know, and it's 14 

for a slot -- 15 

  MEMBER MOLDENHAUER:  Mechanical 16 

area. 17 

  MR. SCHWARTZ:  -- that's this wide. 18 

  MEMBER MOLDENHAUER:  Yes. 19 

  MR. SCHWARTZ:  You know, it isn't 20 

the whole building.  It's just that section of 21 

the building.  And the same here, this one 22 
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just takes the fifth floor and the fourth 1 

floor and it is a much smaller area.  Is that 2 

okay? 3 

  Yes, so, you know, these two floors 4 

and this area.  So the blue -- 5 

  CHAIRMAN LOUD:  Yes, let's 6 

definitely stop the clock.  Sometimes this 7 

happens in the building and it's a false 8 

alarm. 9 

  MR. SCHWARTZ:  Oh, okay. 10 

  CHAIRMAN LOUD:  Most of the time.  11 

Other times -- 12 

  MR. SCHWARTZ:  We don't have to 13 

leave? 14 

  CHAIRMAN LOUD:  Well, let's hang 15 

on. 16 

  MR. SCHWARTZ:  Okay.  So I'm sorry, 17 

is that clear?  Did I make it clear what -- 18 

how this diagram works?  It is diagrammatic.  19 

You know, it's not realistic. 20 

  MEMBER MOLDENHAUER:   No, that's 21 

better.  And also my vision is horrible.  I 22 
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can barely read the numbers.   1 

  MR. SCHWARTZ:  Okay.  You will have 2 

a chance to look at it up close and personal. 3 

  MEMBER MOLDENHAUER:  So I also just 4 

want to confirm, I thought that I heard in 5 

your testimony, after you went through this 6 

diagram, you said that even if potentially 7 

they didn't take -- you didn't recommend as 8 

large of a setback, that it would enhance, 9 

that it would be better?  Was that your 10 

testimony? 11 

  MR. SCHWARTZ:  No.  As a matter of 12 

fact, I don't think from the Tabard's 13 

standpoint this is really a great idea.  It's 14 

just something to respond to the light and 15 

air, because, you know, the whole back of the 16 

building is, I think, inconsistent with the 17 

Dupont Circle Historic District. 18 

  So I think, you know, if these 19 

architects -- I think they are good 20 

architects.  And I think they could solve a 21 

lot of these problems and if they showed how 22 
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they would attach them and maybe if they gave 1 

their reasons for it against doing various 2 

things, you know, it would be much more 3 

convincing to me. 4 

  My sense is --  5 

  MEMBER MOLDENHAUER:  I think you 6 

answered my question.  I'm just trying to -- 7 

  MR. SCHWARTZ:  Oh, I did answer it? 8 

  MEMBER MOLDENHAUER:  Yes, you did. 9 

  MR. SCHWARTZ:  Oh, okay.  All 10 

right. 11 

  MEMBER MOLDENHAUER:  Thank you. 12 

  MR. SCHWARTZ:  Sorry. 13 

  COMMISSIONER TURNBULL:  Mr. 14 

Schwartz, let me just clarify with you.  15 

You're talking about the Dupont Circle 16 

Overlay.  I take it you are referring to 17 

section 1501.4(a).  And I probably don't know 18 

what it is.  I'm going to read it to you 19 

though. 20 

  MR. SCHWARTZ:  Okay.   21 

  COMMISSIONER TURNBULL:  "Require a 22 
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scale of the development consistent with 1 

nature and character of the Dupont Circle area 2 

in height and bulk and to assure a general 3 

compatibility to the scale of new buildings 4 

with older low-scale buildings by restricting 5 

the maximum permitted height and floor area 6 

ratio of new buildings to that of the 7 

underlying zone." 8 

  And then we have also got section 9 

(e) under that same number as "Preserve areas 10 

planned as open gardens and backyards and 11 

protect the light, air and privacy that they 12 

provide." 13 

  I'm assuming you are trying to -- 14 

looking at this and, basically, saying that 15 

the application of the building the way it is 16 

now does not or is not consistent with what is 17 

there. 18 

  MR. SCHWARTZ:  Yes.  That's right. 19 

 Thank you very much for making the specific 20 

citation for me. 21 

  COMMISSIONER TURNBULL:  I just 22 
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wanted to put it down for the record. 1 

  MR. SCHWARTZ:  Yes. 2 

  COMMISSIONER TURNBULL:  Thank you. 3 

  CHAIRMAN LOUD:  You know, I think 4 

we can continue forward until it's very clear 5 

that they are asking us to leave.  And this 6 

happens at least once per month on Tuesday 7 

this happens.  So I think we are safe going 8 

forward unless we hear something different. 9 

  Are there any additional questions 10 

from -- Ms. Bray, you would like to -- 11 

  MS. BRAY:  I do.  I have one 12 

question for Mr. Schwartz.  And I think you 13 

testified to this, but I wanted to make sure. 14 

  Was the purpose of your study of 15 

what could be taken out and the discussion you 16 

just had with Board Member Moldenhauer because 17 

you -- what the applicant is proposing, as you 18 

can see on the massing study, is inadequate to 19 

protect light and air into that garden? 20 

  MR. SCHWARTZ:  Yes.  But I further 21 

wanted to illustrate what they could have done 22 
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to respond to it, just to give the Board a 1 

sense not that that should be done, but that 2 

that would be one approach they could have 3 

taken. 4 

  You know, so that when we say that 5 

there is a problem with light and air, you 6 

know, you really can't say well, what could we 7 

do about it?  So I just did that as an 8 

illustration.  As I said, not as a suggestion 9 

that that's what they should do. 10 

  They need to decide what they want 11 

to do, not me. 12 

  MS. BRAY:  But in your professional 13 

opinion, that cut out on the northeast corner 14 

is not adequate to prevent the types of 15 

adverse impacts we are talking about? 16 

  MR. SCHWARTZ:  Yes, that's right 17 

because it's -- of it's nonresponsiveness to 18 

the Dupont Circle Overlay, you know, the whole 19 

idea of having the height and bulk of the back 20 

of the building related to the rest of the 21 

Dupont Circle neighborhood. 22 
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  And if you look at the photograph 1 

of the backs of all those buildings, that's 2 

what it is.  And this is absolutely nothing 3 

like it.  It's a sheer wall.  Even if they 4 

tried to break it down with windows, it's 5 

still a sheer wall. 6 

  MS. BRAY:  Thank you. 7 

  CHAIRMAN LOUD:  If we don't have 8 

any further questions from the Board, I think 9 

you may be ready for your third witness? 10 

  MS. BRAY:  We are. 11 

  CHAIRMAN LOUD:  Okay.   12 

  MS. BRAY:  I would like to call 13 

Emily Eig, who is an expert in architectural 14 

history.  She was offered and accepted as an 15 

expert as such at the October 6th hearing. 16 

  And Ms. Eig is going to talk 17 

specifically about the historic character of 18 

the Dupont Circle neighborhood, how the 19 

character is taken into account in the Zoning 20 

Regulations by virtue of the Dupont Circle 21 

Overlay and why that needs to be included in 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 233

any assessment of whether the use -- the 1 

proposed use is in harmony with the Zoning 2 

Regulations and Zone Maps. 3 

  MS. EIG:  Good afternoon.  My name 4 

is Emily Hotaling Eig and I'm an architectural 5 

historian and a preservation specialist with 6 

EHT Traceries of which -- 7 

  CHAIRMAN LOUD:  Beverley, let's 8 

stop the clock.  Okay.   9 

  VICE CHAIRMAN DETTMAN:  Ms. Eig, 10 

just a quick question.  Are you going to be 11 

testifying to graphics that are going to be 12 

shown on the screen?  Because if so, can we 13 

bring the boards down? 14 

  MS. EIG:  While she does that, I'm 15 

going to continue.  This testimony is 16 

presented in opposition to the request for a 17 

special exception at 1743 through 1755 N 18 

Street. 19 

  My opposition is based on the harm 20 

that this proposed project will do to the 21 

character of the Dupont Circle Historic 22 
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District, the 1700 Block of N Street and the 1 

immediately adjacent buildings. 2 

  As proposed, the project is too 3 

large, unnecessarily calls for the 4 

construction of a multi-story addition that 5 

has a footprint that fills the lots to their 6 

rear and side property lines, would eliminate 7 

open space in a manner inconsistent with the 8 

historic character of the Dupont Circle 9 

Historic District and sets a bad model that is 10 

harmful to the District's future. 11 

  My assessment of the proposed 12 

project took into account the specific 13 

standards for this special exception requested 14 

as set forth in 11 DCMR subsection 512 and the 15 

relevant provisions of the Dupont Circle 16 

Overlay which is 11 DCMR subsection 1501. 17 

  The 1700 Block of N Street is one 18 

of the city's most intact collections of 19 

historic buildings and considered a key 20 

component of the Dupont Circle Historic 21 

District. 22 
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  According to the National Register, 1 

documentation of the Dupont Circle Historic 2 

District, and I'm quoting from that document 3 

from 1978, "The 1700 Block of N Street 4 

reflects the breadth of architectural talent 5 

working in the area.  Among the, 6 

approximately, 40 residential structures on 7 

the block are houses by T. F. Schneider, 8 

Frederic Bennett Pyle, Frank Harding, Samuel 9 

Edmondston and Waddy B. Wood. 10 

  With the exception of an apartment 11 

building in the middle of the north side of 12 

the street, the block remains essentially as 13 

it did at the turn of the century dominated by 14 

Queen Anne and Richardsonian Romanesque 15 

Revival-style houses, many of which were 16 

designed to relate to the National 17 

Presbyterian Church, which once stood on the 18 

corner of 18th and N Streets.  This block 19 

reflects the character of the Historic 20 

District as a whole." 21 

  Okay.  I would like to just very 22 
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briefly talk about the buildings that are 1 

under discussion for the project itself.  And 2 

if I might point, I don't want to point at 3 

you, Mr. Keys, I'll try to avoid you. 4 

  But the buildings that are here, 5 

which are part of the project, you can see 6 

that this is indicating where the buildings 7 

are, where the Tabard is on this map. 8 

  The first building that is 9 

constructed during -- can I have the light on 10 

here?  Thank you. 11 

  During that period is the one that 12 

is directly adjacent to the Tabard at 1743.  13 

It was built in 1896 for a Mrs. Acosta and it 14 

was designed by Waddy Wood, who is certainly 15 

one of our most well-known architects from the 16 

late 1900s and early 20th Century. 17 

  Some time after 1902, but before 18 

the 1920s, the building was altered in its 19 

front facade and changed from a building that 20 

was from the 19th Century to one that was 21 

looking forward to the 20th Century and moved 22 
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the front door from the -- what would be the 1 

second floor, a piano nobile situation, to a 2 

ground entry that was more fashionable at the 3 

time. 4 

  In 1902, the building next door is 5 

Georgia Revival was designed by Waddy Wood for 6 

a Mrs. Robeson.  And Mrs. Robeson's design is 7 

much more a part of the 20th Century and 8 

probably was one of the reasons that the 9 

owner, Mrs. Acosta, decided that she might 10 

want to upgrade the facade of her house, so 11 

that she too could look as a 20th Century 12 

building. 13 

  In 1889, there were three houses 14 

which was the 1751 through 55, there are a 15 

group of row houses that were built by Richard 16 

Tyler.  We do not know the name of the 17 

architect of those buildings, but they were 18 

lived in by -- Mr. Tyler himself lived in 19 

1753.  C.C. Nott who was the Court of Claims 20 

Judge in 1755 and then Admiral William 21 

Brownson in 1751. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 238

  And these people, Mrs. Acosta, Mrs. 1 

Robeson and the three gentlemen who lived in 2 

that group, were all representative of the 3 

type of people who lived in Dupont Circle area 4 

and in the 1700 Block of Rhode Island Avenue 5 

as well as the 1700 Block of N Street and 6 

around Dupont Circle. 7 

  They were people who were in 8 

positions of power in Washington, part of the 9 

military or part of the courts.  They were 10 

very active in the nearby St. Matthew's 11 

Church, at that time, it was not a cathedral 12 

until the 1940s, and were instrumental in that 13 

church actually being constructed in that 14 

site. 15 

  In the 1930s, the Gralyn Hotel was 16 

opened in two of the buildings and then in 17 

1942 the third building at 1753 to 55 was 18 

purchased.  And the 1751 alone of this group 19 

was part of the Washington Federation of 20 

Christian Churches. 21 

  But the Gralyn stood on that site 22 
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for many years next to the Tabard Inn, which 1 

was started in 1922 and gradually it was 2 

expanded and houses of the same caliber, also 3 

Hornblower and Marshall, Waddy Wood designs as 4 

well. 5 

  The five redesigned buildings that 6 

are part of this project are not the only 7 

historic residential buildings that will be 8 

affected, as I stated earlier.  They also 9 

affect the yards that are behind them.  And as 10 

you can see from this drawing that was done in 11 

the Washington Post in 1962, there was a very 12 

famous garden behind these five buildings and 13 

that I, in fact, experienced in the late 14 

1970s.  I was able to go to that garden and I 15 

was able to visit the Gralyn at that time. 16 

  N Street had just gotten over a 17 

very big scare that they were going to lose 18 

the Tabard Inn, because when the owner died, 19 

the estate had to be property for sale and a 20 

developer was planning to purchase it and 21 

demolish it. 22 
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  But in fact, Jeremiah Cohen's 1 

family purchased the Tabard Inn at that time. 2 

 And it was seen as an extraordinary effort, 3 

because if you remember in the 1970s we were 4 

just beginning to really be interested in 5 

preserving that which was important to us of 6 

our history. 7 

  And the move by the Cohens to 8 

purchase that property adjacent to the then 9 

time operating Gralyn Inn was an extraordinary 10 

gift to our city. 11 

  I would like to go on, if I can 12 

here, to talk about why I do not believe that 13 

the proposed project meets the provisions of 14 

section 512 as required for the special 15 

exception, the SP-1 District. 16 

  And I would like to specifically 17 

address section 512.3, which is "The height, 18 

bulk and design of the hotel or inn shall be 19 

in harmony with existing uses and structure on 20 

the neighboring property." 21 

  I am not an architect.  I am a 22 
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historian.  But I don't think I need to be an 1 

architect to be able to assess that the 2 

height, bulk and design of the proposed 3 

project includes a rear section that is higher 4 

and bulkier than the historic buildings to 5 

which it is attached that face N Street with a 6 

design that is inconsistent with the 7 

historical patterns of development on the 8 

block and the neighboring property. 9 

  The existing historic buildings are 10 

shown on the applicant's BZA submission 11 

drawings as 130.2 feet above sea level, while 12 

the new building is shown at 134.4 feet above 13 

sea level, already taller than the historic 14 

buildings. 15 

  The drawings also show a penthouse 16 

at 144.3 feet above sea level, which is 14 17 

feet higher than the historic buildings, and 18 

it runs nearly the entire 150 foot width of 19 

the five buildings that comprise 1743 and 1755 20 

N Street. 21 

  And while the penthouse is allowed 22 
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to do that, in fact, the impact of that 1 

penthouse is as great as the impact or greater 2 

of the buildings. 3 

  While the 9 foot 9 height of the 4 

mechanical penthouse is allowable, the 5 

approximate 126 width and resulting bulk of 6 

the structure is out of character with the 7 

historic appearance of the 1700 Block of N 8 

Street.  This penthouse is not in harmony with 9 

the existing uses and structure of the 10 

neighboring property. 11 

  The historic pattern of development 12 

for residential streets that give Dupont 13 

Circle Historic District its significance is 14 

characterized by attached and detached houses 15 

that are oriented to the streets and which 16 

feature open rear yards. 17 

  As you will see in the maps that 18 

are on the slide in front of you, the common 19 

pattern for the houses in Dupont Circle and 20 

specifically along the 1700 Block of N Street 21 

is one characterized by houses that fill the 22 
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horizontal width of their lot, leaving rear 1 

yards as open space, or a main block with a 2 

rear L. 3 

  The main block typically fills the 4 

width of the lot where the L, narrow in width, 5 

than the main block might extend to the rear. 6 

 The main block and L open to side and rear 7 

yards.  These development patterns are 8 

character-defining features of many of the 19th 9 

and early 20th Century houses of the Historic 10 

District and were naturally mandated by light 11 

and air requirements that could not yet be met 12 

by technological advances of the 20th Century. 13 

  This change in our patterns of 14 

development are precisely what we are trying 15 

to protect, so that we can understand how we 16 

came to appoint where our buildings can be big 17 

large squares that have very high number of 18 

floors and fill their property to the width, 19 

that is not a historic pattern of development. 20 

 It is a contemporary pattern of development. 21 

  In contrast, the massing of this 22 
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building does not honor the historic pattern, 1 

the very one we viewed on the historic map.  2 

Instead, the proposed design calls for 3 

demolition of the historic rear L and the 4 

infill of the yard with qualified buildings 5 

over one-story full footprint with a C-shaped 6 

form that provides open space within the bulk 7 

of the buildings.  It's a C-shape that is 8 

based on a plinth at the first floor level. 9 

  No portion of the building's 10 

footprint is unbuilt and the massing includes 11 

a continuous five-story wall along the eastern 12 

and northern property lines with a partial 13 

mass on the western line. 14 

  The alley elevation will rise 15 

directly from the line where private and 16 

public property meet and extend five stories 17 

plus a mechanical penthouse in height. 18 

  This results in the loss of true 19 

open space behind the five historic buildings 20 

and closes off both the sense and the reality 21 

of openness that has historically existed 22 
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along the rear of the northern side of the 1 

1700 Block of N Street. 2 

  The result is a five-story wall 3 

that is distinctly not in harmony with the 4 

neighboring property to the east nor to the 5 

neighboring property to the west.  The harm 6 

caused by this scheme will be particularly 7 

experienced to the east where there is no 8 

break in the wall. 9 

  The small setback at the rear 10 

northeast corner of the fifth floor, cited by 11 

the Office of Planning, is simply 12 

inconsequential to the retention of harmony as 13 

it is too high and too small to provide any 14 

effect at all to the immediately adjacent 15 

neighbors' rear yard five stories below. 16 

  While additions to historic 17 

buildings that require the removal of rear Ls 18 

have been approved by the Historic 19 

Preservation Review Board, typically the new 20 

structures do not completely obliterate the 21 

historic open space to the rear of the 22 
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buildings by filling the entire footprint of 1 

their lot. 2 

  This is particularly true in areas 3 

that continue to retain their residential 4 

quality.  If a decision by HPRB does not find 5 

for such -- does find for such coverage, the 6 

project typically must seek approval from the 7 

BZA.  8 

  The BZA then must determine if the 9 

proposal meets the required tests.  In this 10 

case, the Zoning Regulations provide 11 

additional tests and an extra layer of 12 

protection through the application of the 13 

Dupont Circle Overlay. 14 

  As stated in the report of the 15 

Office of Planning that you will hear soon, 16 

the Dupont Circle Overlay was created to 17 

ensure that new development is consistent with 18 

the scale and character of the area by 19 

controlling scale, height and bulk of 20 

structures. 21 

  The text of the Overlay includes 22 
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five stipulations.  I will address the four 1 

that relate directly to Historic Preservation 2 

and the historic development patterns of the 3 

area.  And that is A, B, C, and E. 4 

  (A) Which is to require a scale of 5 

development consistent with the nature and 6 

character of the Dupont Circle area and height 7 

and bulk and to ensure general compatibility 8 

in the scale of new buildings with older low-9 

scale buildings by restricting the maximum 10 

permitted height and floor area ratio of new 11 

buildings to that of the underlying zone. 12 

  My response to this is that the 13 

proposed design fails to ensure general 14 

compatibility by pushing its height and bulk 15 

to the side and rear of the lot in 16 

contradiction to the historic patterns of the 17 

development in Dupont Circle and specifically 18 

this special residentially scaled section of 19 

the historic district. 20 

  (B) Which is to protect the 21 

integrity of contributing buildings of which 22 
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all of the buildings that are a part of this 1 

project are, as well as are the Tabard and all 2 

the other buildings on N Street, with the 3 

exception of the Topaz, as that term is 4 

defined by D.C. Law 2-144, which is the 5 

Historic Landmark and Historic District 6 

Protection Act of 1978, and the various 7 

Historic Districts within the Overlay 8 

District, to require compatibility of 9 

development for purposes of D.C. Law 2-144 and 10 

to "preclude demolitions or partial 11 

demolitions," which would lead to an increase 12 

in height and floor area ratio inappropriate 13 

to the area. 14 

  In response, this proposal calls 15 

for the demolition of a large portion of the 16 

rear L and infill on the rear yard of the five 17 

historic buildings.  The resulting space will 18 

be used to create a closed court, essentially, 19 

a five-story atrium-type space between the 20 

back of the main blocks of the historic 21 

buildings and a new addition that is cited in 22 
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what had been the rear yards of the 1 

properties. 2 

  This approach results in the 3 

introduction of a massive five-story block 4 

along the back portion of the five lots that 5 

turns away from the neighboring buildings and 6 

inward open towards itself. 7 

  This massing is distinctly not in 8 

character with the massing and siting of the 9 

historic buildings that are the basis for the 10 

significance and integrity of the District. 11 

  The applicant argues that this 12 

approach saves the historic buildings as it 13 

calls for the demolition of only part of the 14 

building, the one building and will be 15 

adjacent for the open court to the others. 16 

  However, according to the 17 

applications modification drawings, many of 18 

the interior walls will be demolished and 19 

modifications made.  The extent of destruction 20 

threatens to destroy the historic integrity of 21 

the building. 22 
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  The applicant has not received 1 

approval from HPRB and, hence, there is no 2 

decision for the BZA to look to in this case. 3 

 Given the extent of demolition, the proposed 4 

project would constitute a demolition under 5 

the terms of D.C. Law 2-144, in my opinion.  6 

This has not been determined by HPRB, since it 7 

has not been to HPRB yet, and require approval 8 

by the Mayor's Agent on historic preservation. 9 

  Item (C) is to enhance the 10 

residential character of the area by 11 

maintaining existing residential uses and 12 

controlling the scale, location and density of 13 

commercial and residential development. 14 

  The proposal before you does not 15 

enhance the residential character of the area 16 

by maintaining existing residential uses nor 17 

does it control scale, location or density of 18 

commercial and residential development in a 19 

manner consistent with the area's character. 20 

  It's simply a very large building 21 

placed onto the lot. 22 
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  Item (E) is to protect areas 1 

planned as open gardens and backyards and to 2 

protect light, air and privacy that they 3 

provide.  And this probably is the most 4 

critical item, because there has been a lot of 5 

discussion about the fact that from the street 6 

the new building might not be visible from N 7 

Street. 8 

  However, the Dupont Circle Overlay 9 

specifically addresses the rear yards and the 10 

alleys and I think that is very important that 11 

we, in front of you as Members of BZA, address 12 

that carefully. 13 

  This proposal ignores the 14 

stipulation entirely by eliminating areas 15 

historically planned and used as open gardens 16 

and backyards and the protection of light, air 17 

and privacy that they provide. 18 

  The proposal's interpretation of 19 

open gardens and backyards as a five-story 20 

atrium-style closed court is insulting to the 21 

character of the 1700 Block of N Street and 22 
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the adjacent neighbors. 1 

  Historic maps document that rear 2 

yards of the five subject buildings as well as 3 

the majority of the 1700 Block of N Street 4 

featured very few out buildings, further 5 

supporting the decision that the infill of the 6 

rear yards in this location is not in 7 

character with the Historic District and not 8 

appropriate. 9 

  As you will see in the slide in 10 

front of you that the blue indicates open 11 

space and the pink indicates the buildings and 12 

this particular map indicates that there with 13 

the construction here, that would be the 14 

plinth that fills that lot there. 15 

  What is interesting to note, which 16 

I won't go into great detail, but unlike many 17 

of the buildings in many other Historic 18 

Districts, the 1700 Block of Dupont Circle did 19 

not have a lot of carriage houses or garages 20 

in the back and that behind the subject 21 

properties there were two buildings, only two 22 
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garages that were behind 1753 and 1755, which 1 

have -- are not there today. 2 

  In conclusion, it is my strong 3 

opinion that this proposal is not consistent 4 

with the stipulations that call for the 5 

protection of the character of the Historic 6 

District as specifically cited in 11 DCMR 7 

subsection 512.3 as required for this special 8 

exception and as stated in the Dupont Circle 9 

Overlay. 10 

  And I can attest to you that when 11 

this was a garden and this was open to 12 

people's view, whether by -- as guests of the 13 

Gralyn Inn or in some cases walking down the 14 

alley, there was openness back there and the 15 

Tabard Inn was part of this continuous thing. 16 

 It was a very beautiful place. 17 

  That open space is what is at risk 18 

today.  And I think it's very important that 19 

the Dupont Circle Overlay that was intended 20 

precisely to protect against this kind of very 21 

large infill behind buildings be stopped by a 22 
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vote in opposition. 1 

  Thank you very much. 2 

  MS. BRAY:  Ms. Eig, I have a couple 3 

of questions for you. 4 

  You mentioned the carriage houses 5 

and, historically, there were not a whole lot 6 

of carriage houses in this alley.  But are 7 

there carriage houses elsewhere in the alley 8 

system or in this square? 9 

  MS. EIG:  There are. 10 

  MS. BRAY:  And do you know what 11 

those carriage houses are used for? 12 

  MS. EIG:  Well, in case of -- the 13 

iron gate inference since it us used as part 14 

of that restaurant that is across the street 15 

on the other side. 16 

  MS. BRAY:  But what about -- and do 17 

you know in Square 158 where the property is 18 

located if there are carriage houses that are 19 

being used in that alley system?  I don't know 20 

that it would be shown on that slide, because 21 

the alley sort of is the end of that. 22 
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  MS. EIG:  I'm not really familiar 1 

with all the uses that are in that particular 2 

square. 3 

  MS. BRAY:  Okay.   4 

  MS. EIG:  But it's very common for 5 

carriage houses to be used for residential or 6 

for studios or the like. 7 

  MS. BRAY:  And the other question 8 

that I have for you was -- is you mentioned, 9 

you know, this hasn't been to HPRB and Mr. 10 

Keys also mentioned in his opening that there 11 

is a favorable staff report at HPRB.  I was 12 

wondering if, as an expert in architectural 13 

history and our processes here in the 14 

District, you can elaborate on the 15 

relationship between staff and the Board and 16 

the process before the Board? 17 

  MS. EIG:  The process is that the 18 

applicant actually presents to the staff the 19 

proposal and the staff makes an opinion about 20 

it.  It might include the specific individual 21 

staff member who is writing the 22 
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recommendation.  It might reflect the peers in 1 

that department, but it is the recommendation 2 

to the Historic Preservation Review Board.  3 

And I can assure you that if we always had a 4 

decision that was consistent by the Historic 5 

Preservation Review Board with that of the 6 

staff, that would be a big surprise, because 7 

we always hope that we can -- we have a 8 

positive staff report, that we will get a 9 

positive decision, but that does not always 10 

happen. 11 

  And similarly, when there is a 12 

negative staff report, the Review Board may 13 

overrule it and make its own decision, that is 14 

why we have a Review Board and not end the 15 

process at the staff. 16 

  MS. BRAY:  And so it's safe to say 17 

that the staff doesn't speak for the Board? 18 

  MS. EIG:  The staff does not speak 19 

for the Board. 20 

  MS. BRAY:  Okay.   21 

  MS. EIG:  And makes no claim to do 22 
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so. 1 

  MS. BRAY:  Right.  And the staff 2 

report that is currently before HPRB, is that 3 

based upon the exact plans that are at BZA or 4 

Mr. Keys mentioned that they might change.  5 

You know, could the staff report change in 6 

that process? 7 

  MS. EIG:  I think the staff report 8 

has not changed since, and I'm going to say I 9 

think it was, the November meeting that didn't 10 

go forward, that there was a staff report 11 

prepared for that.  And that there has been no 12 

change to that staff report. 13 

  MS. BRAY:  Is it possible that it 14 

could change between now and the time that it 15 

goes to HPRB? 16 

  MS. EIG:  It is possible that it 17 

could change.  Absolutely, yes, because the 18 

Review Board if there -- as Mr. Keys has 19 

suggested, it's going to be heard in April, 20 

then the -- a staff report could be provided 21 

in time for that April meeting.  It would be 22 
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the week before that we would have a potential 1 

for a new staff report to be sent to the Board 2 

for its consideration. 3 

  MS. BRAY:  Thank you. 4 

  MS. EIG:  You're welcome. 5 

  MR. KEYS:  Ms. Eig, have you 6 

reviewed the staff report? 7 

  MS. EIG:  Yes. 8 

  MR. KEYS:  It comes to a different 9 

conclusion than you do. 10 

  MS. EIG:  Yes. 11 

  MR. KEYS:  Is the preparer of that 12 

staff report an architectural historian or an 13 

expert in some sense? 14 

  MS. EIG:  Yes, preservation 15 

planner. 16 

  MR. KEYS:  Now, you have made 17 

reference to the penthouse structure.  Are you 18 

familiar with the plans that the applicant has 19 

filed in this case? 20 

  MS. EIG:  Yes. 21 

  MR. KEYS:  Can you tell me if the 22 
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plans depict that the penthouse can be seen 1 

from N Street? 2 

  MS. EIG:  That the penthouse cannot 3 

be seen from N Street. 4 

  MR. KEYS:  Ms. Eig, you referred to 5 

section 1501.4(a) and that was one of the 6 

textural analysis you did for us.  And I would 7 

like you to look at it, please.  It seems to 8 

embody and this -- I'm going to ask your 9 

opinion.  It seems to embody a recommendation 10 

which is to require scaled development that is 11 

in keeping with and to ensure general 12 

compatibility, those are objectives, you know, 13 

directions. 14 

  But then it concludes with a clause 15 

that says that we are going to get to those 16 

things by restricting the maximum permitted 17 

height and floor area ratio of new buildings 18 

to that of the underlying zone. 19 

  Do you agree with that reading of 20 

this section? 21 

  MS. EIG:  I agree with that 22 
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reading. 1 

  MR. KEYS:  Is this building within 2 

the maximum permitted height and floor area 3 

ratio in the underlying zone? 4 

  MS. EIG:  I believe that this 5 

building is trying to slip in by using the 6 

hotel through a loophole that they applicant 7 

suggests -- 8 

  MR. KEYS:  That's not the question 9 

I asked you, Ms. Eig.  Is this building 10 

conforming -- 11 

  MS. EIG:  I do not think -- 12 

  MR. KEYS:  -- to the maximum height 13 

-- 14 

  MS. EIG:  -- it does. 15 

  MR. KEYS:  -- and floor area ratio 16 

of the underlying zone? 17 

  MS. EIG:  If this building is not a 18 

hotel, it would not conform.  If in fact you 19 

determine that as a hotel, it conforms, then 20 

it would. 21 

  MR. KEYS:  Well, it is a hotel.  So 22 
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doesn't it conform? 1 

  MS. EIG:  I guess so. 2 

  MR. KEYS:  Thank you. 3 

  MS. BRAY:  Ms. Eig, can you just-- 4 

  MR. KEYS:  No, I haven't finished. 5 

  MS. BRAY:  Oh, I'm sorry.  I 6 

thought you were finished. 7 

  MR. KEYS:  Now, in connection with 8 

your testimony with respect to 1501.4(c), you 9 

showed a slide of massing.  And you suggested 10 

that this building was out of scale. 11 

  Can you go back to that slide, 12 

please? 13 

  MS. EIG:  Yes. 14 

  MR. KEYS:  No, one -- that one. 15 

  MS. EIG:  It's this one, yes. 16 

  MR. KEYS:  Did you prepare that 17 

slide? 18 

  MS. EIG:  No, it was prepared by 19 

Mr. Schwartz.  Thank you.  Mr. Schwartz 20 

prepared that slide. 21 

  MR. KEYS:  So you don't know if 22 
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that is in scale or not or what scale it is 1 

prepared to? 2 

  MS. EIG:  Mr. Schwartz is a 3 

registered architect who would be presenting 4 

that document accurately as he testified 5 

himself. 6 

  MR. KEYS:  So you assume that's an 7 

accurate depiction? 8 

  MS. EIG:  Yes, I do. 9 

  MR. KEYS:  I have got no further 10 

questions of Ms. Eig. 11 

  MS. BRAY:  I have nothing further 12 

on redirect. 13 

  CHAIRMAN LOUD:  Okay.  Before we 14 

see if we're ready for your fourth witness, 15 

let's see if the Board has any questions for 16 

Ms. Eig.  Not at this time.  So thank you. 17 

  MS. EIG:  Okay.  Thank you very 18 

much. 19 

  MS. BRAY:  With that, I would like 20 

to call David Nelson, who is a professional 21 

engineer, with a specialty in traffic 22 
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engineering.  He was also offered and accepted 1 

as an expert in his field at the October 4th-- 2 

I'm sorry, October 6th hearing 2009. 3 

  CHAIRMAN LOUD:  Okay.   4 

  MS. BRAY:  Mr. Nelson is going to 5 

testify as to adverse impacts relating to 6 

traffic that are created by the proposed use. 7 

 If we could have the lights dimmed, please? 8 

  MR. NELSON:  I was going to say 9 

good afternoon, but good evening.  My name is 10 

Dave Nelson with the firm Street Traffic 11 

Studies at 400 Crain Highway, N.W., in Glen 12 

Burnie, Maryland. 13 

  I was going to use the word our, 14 

because we initially, meaning a partner of 15 

mine, started this project about five years 16 

ago and when we submitted our written 17 

testimony, which is now in the record, it 18 

actually has a title for my name, David 19 

Nelson, and also Steve Peterson.  Steve 20 

Peterson in the ensuing five years has retired 21 

and is now living the good life in Idaho. 22 
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  But I have gone through, so that 1 

what is represented in this document is my 2 

testimony and I agree with everything that is 3 

in there.  Just to be specific. 4 

  Very quickly, we conducted what we 5 

would consider a peer review of all the 6 

studies that were conducted by the applicant's 7 

traffic engineer, O.R. George & Associates.  8 

We did not conduct any additional studies.  We 9 

did feel -- verify the traffic conditions and 10 

we agree, quite frankly, with almost all of 11 

the procedure that they followed, the results 12 

that they got from their intersection 13 

analysis, their parking capacity studies we 14 

agree with. 15 

  There are just several key points 16 

that we do have issue with and that's what I 17 

would like to go through with.  It is detailed 18 

in there, but I would like to highlight it. 19 

  The three issues that I would like 20 

to discuss are the vehicle trips generated by 21 

the site, the adequacy of the 17th Street alley 22 
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access and then N Street itself. 1 

  Again, we agree when we reviewed 2 

the study.  They have generated traffic in 3 

accordance with the District's guidelines.  We 4 

agree with the trip generation rates that they 5 

used.  We concur that they are probably a high 6 

estimate of what would be used for a hotel 7 

like this, because this is a unique use. 8 

  But during the testimony that they 9 

provided, Mr. George and the architect, there 10 

was a lot of discussion about this being a 11 

boutique hotel and not attracting a lot of 12 

vehicular trips, that most people would walk, 13 

they would come by taxi, they would come by 14 

Metro. 15 

  That is, I think, what you would 16 

see at the Tabard Inn.  But one of the key 17 

factors that is different between this use and 18 

the Tabard Inn is that they still are 19 

proposing to provide parking.  And originally, 20 

it was 99 spaces and now I'm pretty sure it 21 

went down to 56.  But that's still a 22 
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significant amount of parking.  That's the 1 

block that the alley accesses where their  2 

parking will be provided. 3 

  It currently has, approximately, 4 

150 spaces, so that would be a third increase 5 

in the parking supply to have access in the 6 

alley. 7 

  The success of their operation is 8 

all going to be valet-driven.  The clients 9 

that come are going to come to their front 10 

door, check-in.  The valet is then going to 11 

take their car after they have taken all of 12 

their baggage out and then park their car. 13 

  Again, they also note in their 14 

report that the parking conditions on N Street 15 

are, in the evening peak period, 100 percent 16 

occupied.  There is very little parking.  And 17 

I can attest to that.  When I was out there, 18 

it was very difficult to find a parking place. 19 

  So they are going to need to have a 20 

valet system that quickly moves the vehicles 21 

off of N Street and into the garage. 22 
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  I have an exhibit that is up there, 1 

which we just wanted to highlight, I mean, in 2 

the morning peak hour, it's going to be the 3 

most critical operation for the valet.  And if 4 

you can look at it, the site itself is located 5 

almost in the middle of the drawing where N 6 

Street is going east/west across it.  And the 7 

two lines where I'm pointing at now is where 8 

the -- pretty much the location where the 9 

drop-off will occur. 10 

  So N Street is one-way in the 11 

eastbound direction.  So that when a client 12 

comes through the network and parks and checks 13 

in at the hotel, then a valet will get in the 14 

car and take it and park it. 15 

  Because 17th Street, which is the 16 

road that is located where I'm parking now, is 17 

dedicated southbound only in the morning peak 18 

period, that valet trip is going to be coming 19 

down N Street, down 17th, down Rhode Island, up 20 

Connecticut, 18th and Massachusetts Avenue.  21 

It's a very circuitous route. 22 
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  Even in the middle of the day, that 1 

takes about five minutes to make that move.  2 

In the return trip for the valet then when a 3 

client or a customer of the hotel decides that 4 

they want to leave or go and maybe take their 5 

car off to a meeting, I'm assuming that's 6 

possible, then they will notify the valets 7 

that they need their car. 8 

  They will pull their car out of the 9 

garage, go down the alley.  Again, they would 10 

have to turn right down on 17th Street, go 11 

around the block and come back and drop the 12 

car off for the customer.  So it's fairly 13 

circuitous.  It's not a problem, it's just 14 

there wasn't really any discussion in their 15 

report about how that was going to work. 16 

  And what we can't have happen or 17 

what the District wouldn't want to have happen 18 

is cars staging on N Street while they are 19 

waiting for valets to work. 20 

  The main issue that we want to talk 21 

about is the adequacy of 17th Street alley.  22 
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It's critical to the existing residential and 1 

their personal properties.  They rely on that 2 

as their sole means of access.  It's the only 3 

way into the back alley. 4 

  And if it begins to fail, they are 5 

not going to be able to have the use of their 6 

facility and then if it does fail, there is 7 

going to be a spill-out over onto 17th Street 8 

and N Street, which is something that you 9 

really wouldn't want to encourage. 10 

  The access point off of -- let's 11 

see if I -- I do have some pictures I can talk 12 

from to highlight that. 13 

  See this is just a blow-up.  This 14 

is a map taken from the Google Earth Plan.  15 

17th Street again is north/south.  This is the 16 

Massachusetts intersection and right below it 17 

is N Street. 18 

  This is the alley access.  You can 19 

see where 17th Street is three lanes southbound 20 

and three lanes northbound and operates six 21 

lanes outbound in the morning.  But the 22 
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critical point that we wanted to point out, 1 

and again when we -- when Mr. George talked 2 

about it, he understood that or he agreed that 3 

there was a narrow alley. 4 

  But what really constricts this is 5 

it's not just a gate.  The alley is actually 6 

10 feet wide from the face of this building 7 

all the way back to the face of this building. 8 

 And that is about 75 feet.  And in the 9 

evening peak hour, that becomes critical, 10 

because at least three cars can queue in that 11 

space before -- you know, there is even the 12 

potential for them to turn around. 13 

  Another view of that is actually 14 

looking from the alley towards 17th Street.  15 

You can see there is a car as you are turning 16 

right into the alley.  Again, from that 17 

drainspout all the way to the bollards that 18 

are located there, that's enough space for at 19 

least three cars to queue when they want to go 20 

outbound at night. 21 

  Also, there is parking that occurs 22 
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between these two stairways.  And then once 1 

you get into the site, everywhere there is a 2 

flat space that's big enough for a car to 3 

park, they park.  So you end up with kind of a 4 

narrow valley that enters in off of 17th 5 

Street. 6 

  This is just another view of it.  7 

One of the things I would like to highlight is 8 

you can see this building on the, the tan 9 

building, right side as a vehicle would come 10 

in, that is taking the brunt of the punishment 11 

of trucks coming in and out of this site, 12 

because of how narrow it is. 13 

  One of the discussions that was 14 

just how -- let me back up, was whether it was 15 

a 10 foot wide alley or whether it's not.  16 

What I will testify is there is two bollards 17 

that are in place to protect the building 18 

structures.  And at the base of those bollards 19 

it's 9 feet 2 inches apart, so that it is a 20 

very narrow opening that goes into this alley. 21 

  Now, of course, it widens up once 22 
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you get by the bollards and you get into these 1 

things, but it is a very restrictive approach 2 

into this and it operates, as some of you 3 

know, two way as it's the only way in and out. 4 

  This is the bollard that is on the 5 

right side when you pull in.  You can see 6 

pretty clearly that it has taken the brunt of 7 

punishment from vehicles coming in and out.  8 

The wall itself you can see has been rebuilt. 9 

 And I don't think it's a mistake that there 10 

is a bag of concrete that is sitting right 11 

next to this bollard, because it has been 12 

replaced a number of times or repaired a 13 

number of times. 14 

  The access off of 17th Street is 15 

tight in itself because the throat of the 16 

approach coming out onto 17th Street is very 17 

narrow.  And then right when you get off of 18 

17th Street, there is walls on both sides.  And 19 

what this picture actually depicts is really a 20 

vehicle can't turn coming south. 21 

  This is southbound on Route -- 17th 22 
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Street turning right into the alley.  If you 1 

are in the right most lane, you can't really 2 

turn into that alley without going over the 3 

curb.  Most vehicles actually access that 4 

alley from the center lane of southbound.  5 

Certainly, all trucks do, at least the center 6 

lane, so that they can make the approach into 7 

the alley. 8 

  The operation of the alley really 9 

again because it is like a cavern when you 10 

look in there, and what I wanted to do, again, 11 

I took these pictures and this is from the 12 

opposite side of 17th Street to depict that you 13 

really can't see whether there is cars either 14 

coming or going within the alley until you are 15 

right upon it. 16 

  And that's operationally one of the 17 

issues that we are going to discuss in a 18 

second is that a vehicle really has to be 19 

right at the alley before it can decide 20 

whether he wants to enter it either from the 21 

south or from the north. 22 
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  You can see if you are in the car 1 

and the lane that is coming in and you wanted 2 

to turn right into that alley, you really 3 

can't see whether there is a vehicle there or 4 

not until you are right upon it. 5 

  This picture just happened to be 6 

there again across the street.  It does a 7 

couple of things.  One, I've got a better one 8 

that shows the pedestrian traffic.  But you 9 

can see the width of the trucks that go in and 10 

out of this site. 11 

  Again, we said it was 9 feet 2 12 

inches between the bollards.  An average car 13 

from the design manual is 7 feet wide.  And 14 

SUV Truck which is what this represents is 15 

anywhere from between 8.5 and 8 feet wide.  A 16 

tractor trailer if it ever got back there is 17 

about 8 feet wide.  Emergency vehicles that 18 

serve this site are between 8 and 8.5 feet 19 

wide. 20 

  So if it's 8.5 feet wide to get 21 

through those bollards, it has got just a 22 
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couple inches on each side. 1 

  I don't know if I said it yet, but 2 

the trash trucks that come in here are 3 

actually 8 and 3/4 feet wide.  And that's 4 

almost a daily trip in and out of this site.  5 

So it is very restrictive and has the 6 

potential to cause some issue if there were to 7 

get stuck in there. 8 

  As Mr. George indicated in his 9 

report, one of the reasons that you can almost 10 

say that the access works today is it's highly 11 

directional.  Almost all the traffic that goes 12 

-- accesses in the morning is inbound.  There 13 

is very little outbound traffic.  And in the 14 

evening, almost everybody leaves.  There is a 15 

few inbound trips. 16 

  One of the issues we have with the 17 

hotel is it will create a number of counter-18 

flow trips that will be opposite this.  So 19 

that in the evening when the people that 20 

currently use the facilities in the back are 21 

leaving, there is going to be people coming 22 
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from the hotel and the valets are going to be 1 

trying to get their cars into this alley when 2 

everybody is trying to come out. 3 

  As you can see, the queuing of the 4 

vehicles coming out of the alley is something 5 

that they are not going to be able to back up. 6 

 One of the comments was well, if there is 7 

somebody coming off -- by law, if they are 8 

coming out and somebody wants to come in, they 9 

are supposed to back up.  Well, they can't 10 

back up. 11 

  What happens to further exacerbate 12 

the issue is that this is a little bit later 13 

in the evening and this is the traffic that is 14 

queuing up from the Massachusetts Avenue 15 

signal.  So you have people that are trying to 16 

get out of the alley.  You've got cars that 17 

are queuing on Massachusetts Avenue.  And at 18 

the same time, you've got cars that are trying 19 

to get in and out or to get in from both the 20 

north and the south. 21 

  Today the people that are trying to 22 
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access the alley is a very low number.  When 1 

the hotel comes in, we believe that that 2 

number will go up.  It will cause some 3 

problems out there. 4 

  This is just another -- whoops, 5 

back, back, back, back. 6 

  This is just another picture of 7 

that.  What we did observe, actually, I didn't 8 

have my camera the night that we observed 9 

that, but there have been times that we -- I 10 

have observed cars in the evening were trying 11 

to get into the alley.  They got in to a point 12 

and they had to back out back onto 17th Street. 13 

  We saw them coming southbound on 14 

17th Street to do it and I saw traffic coming 15 

northbound on 17th Street trying to make their 16 

movement.  Again, they were about where that 17 

white car is to make the decision to come in. 18 

 He turns into the approach lanes of 17th 19 

Street southbound and figures out he can't go 20 

and he has to back up. 21 

  To be even beyond that, we have 22 
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actually -- I saw somebody that was even 1 

further down driving around the cars that were 2 

queued in and trying to get into the approach 3 

lane and found out they couldn't because there 4 

were three or four cars coming out.  And they 5 

had to back up onto 17th Street. 6 

  That point in itself is critical, 7 

because that's one of the findings that we 8 

don't believe that the 10 foot alley with the 9 

geometric restrictions meets the requirements 10 

of the Chapter 31 of the D.C. Department of 11 

Transportation Design Manual. 12 

  There are several other findings 13 

that we believe need to be met, that aren't, 14 

with this location.  We have one more -- oh, I 15 

didn't -- but just in closing for that, to try 16 

and be a little brief -- well, it's not. 17 

  Anyway, okay, there is a picture 18 

that's in your hard copy which isn't in the 19 

PowerPoint.  It just shows it was taken in 20 

2004, I believe it was.  It was taken by me.  21 

But it shows the pedestrian flow going south 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 279

on 17th Street. 1 

  It's very directional.  The 2 

residential portion on the north side of 3 

Massachusetts Avenue, the people all walk down 4 

17th Street in the morning and in the evening 5 

they all walk back. 6 

  The closing point that I would make 7 

is that if the alley doesn't work and parking 8 

becomes an issue, it's going to spill-out onto 9 

17th Street.  It's going to spill-out on onto N 10 

Street.  And again, we concur with the 11 

findings of Mr. George's report that in the 12 

afternoon and evening peak hours, there is no 13 

parking that is currently available.  It is 14 

all -- the demand is met. 15 

  And it would be very difficult to 16 

accommodate that.  So you are going to see 17 

more and more trucks unloading and loading on 18 

N Street and you are going to see more and 19 

more cars looking for places to park. 20 

  I think that's all I have to say. 21 

  MS. BRAY:  Thanks.  I don't have 22 
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any further questions for Mr. Nelson. 1 

  CHAIRMAN LOUD:  Thank you, Mr. 2 

Nelson.  Mr. George?  Sorry, Mr. Keys? 3 

  MR. KEYS:  Mr. Nelson, you accept 4 

all of Mr. George's observations and findings. 5 

 Is that correct? 6 

  MR. NELSON:  I said observations, 7 

counts, levels of service, I didn't agree with 8 

several of those findings. 9 

  MR. KEYS:  Okay.  Now, let me 10 

introduce -- I would like to show you 11 

something that we were going to submit as 12 

rebuttal, but I think I can bring it through 13 

this witness. 14 

  These are survey plats from the 15 

Office of the Surveyor of the alley in 16 

question.  In fact, these are the plats that 17 

created this particular alley. 18 

  I have got copies for the Board and 19 

I've got copies for the witness.  And I also 20 

have a second exhibit that I would like to get 21 

into the record, another surveyor plat.  This 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 281

focuses on the end of the alley facing 17th 1 

Street, the eastern end of the alley. 2 

  CHAIRMAN LOUD:  Do you have copies 3 

that Ms. Bray can examine before you start 4 

questioning? 5 

  MR. KEYS:  Yes. 6 

  CHAIRMAN LOUD:  Okay.  Ms. Bailey 7 

is also going to need one just for the 8 

official court record. 9 

  MS. BRAY:  Are these the only two? 10 

 I mean, don't you have another one? 11 

  MR. KEYS:  Yes, that's the second 12 

one. 13 

  MS. BRAY:  Okay.   14 

  MR. KEYS:  This is -- it should be 15 

two pages. 16 

  MS. BRAY:  Yes, I have two pages. 17 

  MR. KEYS:  Okay.   18 

  MS. BRAY:  Oh, one is two pages. 19 

  MR. KEYS:  This is two pages. 20 

  MS. BRAY:  Okay.  Thanks. 21 

  MR. KEYS:  And if I may, Mr. 22 
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Chairman, Members of the Board, since these 1 

are official documents of the District of 2 

Columbia, you can take notice of these without 3 

my proffering them through a witness.  And I 4 

would submit them for the evidence of what 5 

they say. 6 

  And that is this shows the original 7 

creation of the alley in Square 158.  And I 8 

have to say that the second page is included 9 

because it is an amazement, but the original 10 

plat was revoked for some reason, some 11 

technical reason and then reinstated.  And 12 

that's what the second page is, that it 13 

reinstates the original plat establishing the 14 

east/west alley. 15 

  And I would like to use these plats 16 

to question the witness. 17 

  CHAIRMAN LOUD:  Ms. Bray, do you 18 

have any response to that? 19 

  MS. BRAY:  Well, I just have a 20 

question, I guess.  You pointed out that you 21 

don't have a witness to introduce these items 22 
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into the record.  I mean, they appear to be 1 

surveyor's plats and seem to have the same 2 

markings of the Office of the Surveyor.  I'm 3 

not challenging that. 4 

  But I guess I'm curious as to the 5 

conclusions to draw from them, because it 6 

seems like you are testifying to what they say 7 

and what conclusions to draw as opposed to one 8 

of your witnesses. 9 

  So I don't have a problem with 10 

testifying -- with the witness answering 11 

questions, although I will note our witness is 12 

not a surveyor.  And our witness didn't have a 13 

chance to review these before and we don't 14 

have any information in the record as to where 15 

these came from, who pulled them or, you know, 16 

what inclusions Mr. Keys intends for us to 17 

draw from them. 18 

  So you know, we can read them and 19 

have the witness testify as to what they 20 

actually say on face.  We're not bound by the 21 

Rules of Hearsay in this proceeding. 22 
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  CHAIRMAN LOUD:  You are comfortable 1 

stipulating to -- 2 

  MS. BRAY:  I'm comfortable 3 

stipulating to the fact that these may be 4 

surveyor plats. 5 

  CHAIRMAN LOUD:  Okay.   6 

  MS. BRAY:  But as to what 7 

conclusions to draw, I would prefer that there 8 

be -- 9 

  CHAIRMAN LOUD:  Separate -- 10 

  MS. BRAY:  -- a separate witness.  11 

And although, you know, Mr. Nelson may be able 12 

to testify about -- you know, he is an 13 

engineer, has to look at drawings on a regular 14 

basis.  Perhaps there are some conclusions he 15 

could draw from them. 16 

  CHAIRMAN LOUD:  Okay.  I think we 17 

can assess the weight to be given anything 18 

that comes from the exhibit, but it sounds 19 

like the stipulation is that this can be 20 

admitted as an authentic record of the 21 

surveyor.  And then we will proceed sort of on 22 
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a case-by-case basis as to any conflicts as to 1 

what Mr. Keys intends to draw out of this 2 

witness from this document. 3 

  But it helps that you did 4 

stipulate, obviously.  Okay.   5 

  MR. KEYS:  Mr. Nelson, I would ask 6 

you to look at the single page plat 158 7 

showing the eastern end of the alley where it 8 

meets 17th Street. 9 

  MR. NELSON:  Yes. 10 

  MR. KEYS:  I think you in your own 11 

testimony we just heard described that alley 12 

as being 10 feet in width at the street -- at 13 

the sidewalk.  Is that correct? 14 

  MR. NELSON:  Yes. 15 

  MR. KEYS:  And does this plat 16 

confirm your statement? 17 

  MR. NELSON:  I would caution that 18 

I'm not a surveyor, but looking at this 19 

drawing, there is a couple of things that I do 20 

know from my experience.  I would caution you 21 

that this drawing is actually done to develop 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 286

at Parcel 72 and you can tell by every 1 

dimension on it is to the 100th of a foot. 2 

  And however they put a dimension on 3 

the alley at 10, so that would imply to me 4 

that they didn't really measure the alley, 5 

they didn't compute the alley, they don't -- 6 

because if it were 10 surveyed, it would be 7 

10.00 feet.  So that it could be 10.  It could 8 

be averaged to 10.  And so I wouldn't use this 9 

to clarify that -- make that -- say that it is 10 

specifically 10 feet. 11 

  MR. KEYS:  Are you familiar with 12 

alley widths in the District of Columbia and 13 

how they are depicted? 14 

  MR. NELSON:  Not directly, no. 15 

  MR. KEYS:  Okay.  All right.  You 16 

testified that the alley was 10 feet wide at 17 

the end of the first run of buildings as you 18 

look into the alley.  I think you showed it in 19 

the pictures that that was 10 feet wide. 20 

  MR. NELSON:  My testimony should 21 

have been that -- and I didn't testify that 22 
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the building face is 10 feet, but that's what 1 

I measured.  My testimony was that the base of 2 

the bollards that restrict traffic in and out 3 

was 9 feet 2 inches. 4 

  MR. KEYS:  I'm not going to quibble 5 

with you.  I believe you said that it was a 10 6 

foot wide alley. 7 

  MR. NELSON:  Okay.   8 

  MR. KEYS:  But do you see a marking 9 

on the second plat?  And I know the scale is 10 

small, but do you see a marking indicating the 11 

width of the alley at the point where that 12 

building first begins to jut back? 13 

  MR. NELSON:  I would caution you 14 

again that if you look at that, that is 15 

written as 10 without even a decimal point and 16 

there are many measurements on this that are 17 

to the 100th of a point.  So I'm not sure what 18 

the surveyor was trying to convey.  I would 19 

not, again to the limit of my experience, say 20 

that he is telling you that it is exactly 10 21 

feet.  But it is, you know, from our 22 
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perspective, close enough to 10. 1 

  MR. KEYS:  Now, what's the date of 2 

this plat?  In fact, I'm going to -- the two 3 

page plat. 4 

  MR. NELSON:  One thing again, I do 5 

not prepare these, so I mean I don't -- I can 6 

read it I guess just as well as anybody else. 7 

 It's got a date at the letterhead of October 8 

6, 1899, but I don't research plats.  I don't 9 

-- I could be way off. 10 

  MR. KEYS:  All right.  The second 11 

page does bear a date of October 6, 1899.  Is 12 

that what you are referring to? 13 

  MR. NELSON:  That's the date on the 14 

letter. 15 

  MR. KEYS:  Okay.   16 

  MR. NELSON:  It transmits it. 17 

  MR. KEYS:  Okay.  Is this the basic 18 

configuration of the alley system that exists 19 

behind the subject properties, the Tabard Inn, 20 

the N Street properties? 21 

  MR. NELSON:  I believe it is.  22 
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Actually, I was -- George has got a plan in 1 

his report that is very accurate and I agree 2 

with that. 3 

  MR. KEYS:  Okay.  So this alley has 4 

been in operation for well over 100 years, 5 

going on 110 years? 6 

  MR. NELSON:  I would expect so, 7 

yes. 8 

  MR. KEYS:  And it has functioned to 9 

service all of the buildings surrounding this 10 

alley for 110 years? 11 

  MR. NELSON:  Yes, I would expect 12 

that.  I wasn't there. 13 

  MR. KEYS:  Did you research any 14 

traffic data covering accidents occurring in 15 

this alley or occurring at the intersection of 16 

the alley and 17th Street? 17 

  MR. NELSON:  We actually went 18 

through discussions with D.C. Department of 19 

Transportation and asked for that information. 20 

 And we did not gain that information. 21 

  MR. KEYS:  So you have no knowledge 22 
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of whether this is -- that this alley reflects 1 

a dangerous zone because of the number of 2 

accidents that occur in it? 3 

  MR. NELSON:  No. 4 

  MR. KEYS:  You referenced Title 31. 5 

 And I would -- do you have Title 31 with you? 6 

  MR. NELSON:  I do. 7 

  MR. KEYS:  Would you turn to 8 

section 31.2.2, called alleys? 9 

  MR. NELSON:  Yes. 10 

  MR. KEYS:  Did you testify that the 11 

17th Street alley intersection does not meet 12 

the requirements of this section? 13 

  MR. NELSON:  Yes, I did. 14 

  MR. KEYS:  Could you identify what 15 

section you claim this intersection doesn't 16 

meet? 17 

  MR. NELSON:  Well, I would begin by 18 

exactly where you are talking about it.  It 19 

starts off in 31.2.2, alleys.  It says "Alleys 20 

provided for accessibility of service to each 21 

individual land parcel are characterized by 22 
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narrow right-of-way and range in width from 8 1 

feet to 30 feet." 2 

  So from that one paragraph, then it 3 

does meet it, because it's greater than 8 4 

feet. 5 

  However, if you continue to go down 6 

and read the next paragraph, you would read 7 

that it says "Alleys should be aligned 8 

parallel or consecutive to street property 9 

lines and should be situated in such a manner 10 

that both ends are connected to either streets 11 

or other alleys," meaning that it doesn't 12 

create an access point. 13 

  If you continue down the page from 14 

there it says "DDOT requirements for alleys 15 

say when entering and exiting any private or 16 

public space alley, all traffic must head in 17 

or head out from any city street."  What that 18 

means is the traffic doesn't back out onto the 19 

public street. 20 

  And what I testified with the 21 

pictures is we have -- I have observed on 22 
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numerous times that the traffic conditions 1 

specifically in the evening peak force traffic 2 

to back out onto 17th Street.  They actually 3 

sit on 17th Street waiting to go in. 4 

  So I would say that the alley and 5 

the geometry that is out there shows that that 6 

alley doesn't meet that requirement.  I mean, 7 

it's the number one requirement for alleys. 8 

  MR. KEYS:  Well, the -- 9 

  MR. NELSON:  I would think. 10 

  MR. KEYS:  -- language is vehicles 11 

are not allowed to back in.  That's saying 12 

it's a traffic violation. 13 

  MR. NELSON:  No, it's a design 14 

issue relative to a road facility that you 15 

don't design.  It says that that's something 16 

that occurs that isn't -- doesn't occur. 17 

  I think that, if you want me to go 18 

on, all of the guidelines for that kind of 19 

work, if you go to Chapter 30, the very first 20 

paragraph and you don't see this in many 21 

jurisdictional guidelines, but it is important 22 
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as an engineer it reads, the very first 1 

paragraph, "All design criteria in this manual 2 

are minimums.  And these design criteria do 3 

not eliminate the responsibility of the 4 

designer to exceed these minimum standards 5 

when good engineering practice dictates." 6 

  And when you review the alley 7 

criteria, anything that operates today that 8 

causes traffic to back in to a road facility 9 

like 17th Street, I would consider being 10 

inadequate in accordance with their 11 

guidelines. 12 

  MR. KEYS:  Mr. Nelson, who uses 13 

this alley? 14 

  MR. NELSON:  The current residents 15 

and office and hotel patrons. 16 

  MR. KEYS:  I think in his testimony 17 

Mr. George, and I think you were there for 18 

that testimony -- 19 

  MR. NELSON:  I was. 20 

  MR. KEYS:  -- on October 6, I think 21 

he testified that the familiarity of users was 22 
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in itself a safety feature. 1 

  MR. NELSON:  I think more 2 

importantly in that report they testified 3 

that, one -- 4 

  MR. KEYS:  Do you agree with that 5 

statement, first of all? 6 

  MR. NELSON:  I think that's 7 

helpful. 8 

  MR. KEYS:  Now, I would like to go 9 

back to your report that was submitted on 10 

September 28th as part of the party opponents' 11 

statement in opposition to amend. 12 

  And I want to direct you to page 3 13 

of that report.  And right at the top, you 14 

have a sentence which you have conveniently 15 

underscored for us that begins "therefore." 16 

  And it says "Therefore, instead of 17 

a site generating 42 morning and 44 evening 18 

peak hour trips, the effective rate would be 19 

in the order of 84 morning and 88 peak hour 20 

trips."  Where do those numbers come from?  21 

Would you explain that? 22 
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  MR. NELSON:  They come from -- 1 

well, the 42 and the 44 come directly from Mr. 2 

George's report as the trips generated by this 3 

site and that's what he analyzed. 4 

  The point that -- my goal on that 5 

point making it was that a patron that comes 6 

to this hotel is going to drive, however they 7 

are going to get there, they are going to turn 8 

off onto N Street and they are going to pull 9 

in front of the new hotel.  And then when they 10 

leave, they are going to get their car there 11 

and they are going to leave. 12 

  So typically, you would have -- 13 

that's where their trip would end.  So when 14 

you generate traffic for a use, you are 15 

tracking the traffic through the network. 16 

  Well, in this case, because that's 17 

not where their cars are going to end, the 18 

valets are going to pick the cars up and take 19 

them back through the network, so you do 20 

effectively double the traffic that this site 21 

would generate. 22 
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  And I'm pretty confident that Mr. 1 

George agreed with that when he testified. 2 

  MR. KEYS:  I quote from Mr. 3 

George's report.  Mr. George says "Two aspects 4 

of trip generation should be underscored."  5 

And this is the section where he derives the 6 

42 a.m. peak and the 44 p.m. peak. 7 

  He says "First, some of the vehicle 8 

trips would be via taxi, limousine or other 9 

drop-off means." 10 

  Now, you have assumed that all of 11 

those trips are vehicles, private vehicles 12 

requiring valet movement, haven't you? 13 

  MR. NELSON:  No.  I think if you 14 

look above that paragraph, you will see that 15 

he took -- it says "For purposes of estimating 16 

site trips, hotel room was utilized, that they 17 

reduced those trips by 25 percent."  And then 18 

the table, they reduced it by 25 percent. 19 

  I think he used -- my opinion is he 20 

used the word transit use to reflect other 21 

ways to come.  It could be Metro.  It could be 22 
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taxi.  But he already reduced the IT rate by 1 

25 percent.  Then he came in below that and 2 

said "even after we have reduced it one time, 3 

we would expect it to be even lower, because 4 

people come by taxis or whatever." 5 

  And I don't disagree that that 6 

wouldn't be a factor, too.  What that amount 7 

is, I don't know. 8 

  MR. KEYS:  I understand.  But it's 9 

certainly less than 42 morning trips or 44 10 

evening trips. 11 

  MR. NELSON:  It could be. 12 

  MR. KEYS:  But your numbers in 13 

saying that there are -- I mean, basically, 14 

you go from 42 to 84 by saying that there are 15 

two vehicle movements, because you are 16 

assuming it's a valet movement.  Isn't that 17 

correct? 18 

  MR. NELSON:  Well, if there were 19 

taxis that were in there, you're correct.  It 20 

would be somewhat less. And they didn't go 21 

through and determine what the percentage were 22 
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taxis were and I didn't either. 1 

  MR. KEYS:  Now -- 2 

  MR. NELSON:  What we're saying also 3 

-- I'm sorry, go ahead. 4 

  MR. KEYS:  -- you heard the 5 

testimony of Mr. Cohen earlier. 6 

  MR. NELSON:  Yes. 7 

  MR. KEYS:  That he estimates about 8 

25 percent of his customers arrive by private 9 

vehicle.  Do you have any reason to believe or 10 

to think that that wouldn't be the case in the 11 

hotel situated just next door? 12 

  MR. NELSON:  You meaning the 13 

proposed hotel? 14 

  MR. KEYS:  Or the Topaz, both of 15 

which are operational right now. 16 

  MR. NELSON:  We did not do a study 17 

of either hotel.  But I think that there is a 18 

significant difference between the N Street 19 

Follies proposal and the Tabard Inn that would 20 

change the trip characteristics between the 21 

two. 22 
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  MR. KEYS:  And would you, please, 1 

delineate what those differences are? 2 

  MR. NELSON:  That the N Street 3 

Follies development includes 56 parking places 4 

in the back that have a purpose to serve.  You 5 

know, I would assume to serve the clientele of 6 

the hotel that the Tabard Inn does not have.  7 

So that you can generate traffic on a lot of 8 

different variables. 9 

  One of them would be number of 10 

rooms.  In this case, I think, the number of 11 

rooms with parking would be another 12 

alternative that you would want to explore. 13 

  MR. KEYS:  Now, Mr. Nelson, you 14 

assumed in your diagram, which showed the 15 

vehicle movements, you were speaking about the 16 

morning rush hour, were you not? 17 

  MR. NELSON:  Which diagram? 18 

  MR. KEYS:  You indicated that they 19 

would take a five minute route to get to the 20 

alley -- 21 

  MR. NELSON:  Yes. 22 
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  MR. KEYS:  -- in the morning. 1 

  MR. NELSON:  In the morning peak 2 

valet drop-off. 3 

  MR. KEYS:  Right. 4 

  MR. NELSON:  With valet picking the 5 

car up. 6 

  MR. KEYS:  Right. 7 

  MR. NELSON:  Yes. 8 

  MR. KEYS:  I think that there was 9 

testimony that that wouldn't necessarily be 10 

the peak for the hotels utilization? 11 

  MR. NELSON:  I -- 12 

  MR. KEYS:  In other words, the 13 

typical check-in time for a hotel is usually 14 

early afternoon, is it not? 15 

  MR. NELSON:  It can be, yes. 16 

  MR. KEYS:  Doesn't that shift the 17 

arrival time of patrons away from the morning 18 

hour more toward midday? 19 

  MR. NELSON:  I think there is two 20 

different factors when you look at traffic 21 

generated by a development.  In the case -- 22 
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consistent with what Mr. George did, he looked 1 

at peak hour trips that would be generated by 2 

a hotel.  But it isn't the peak trips that a 3 

hotel generates.  We would expect the hotel to 4 

have a much higher trip generation rate later 5 

in the afternoon. 6 

  So that what you are seeing here is 7 

the amount of traffic that the hotel would be 8 

expected to generate during the morning and 9 

the afternoon peak hours.  What is assumed, I 10 

guess with traffic engineers, is that the 11 

number that would be generated say at 3:00 and 12 

5:00 -- 3:00 to 4:00 in the afternoon could be 13 

much higher. 14 

  We look at those numbers because 15 

those are the numbers that reflect the traffic 16 

when the street is peaking.  That's when the 17 

most critical element from determining whether 18 

you are having an adverse impact or not is the 19 

most critical.  So that if you were looking at 20 

a use that, you know, generated 400 trips at 21 

noon, but there was nobody else on the road at 22 
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noon, it wouldn't matter. 1 

  So you are really look at when the 2 

street peaks and then you add the traffic of 3 

the generator at that time. 4 

  MR. KEYS:  But did you see anything 5 

in terms of the generated traffic that would 6 

change the level of service on these streets? 7 

  MR. NELSON:  No. 8 

  MR. KEYS:  Okay.  Now, what's the 9 

path that a valet would take during every hour 10 

but the peak hour in the morning to get to the 11 

parking? 12 

  MR. NELSON:  I would just define 13 

that to be the peak period in the morning, 14 

because it's 7:00 to 9:30, but other than 15 

that, they would leave N Street, turn left on 16 

17th Street and then turn left into the alley. 17 

  MR. KEYS:  Yes. 18 

  MR. NELSON:  And then when they 19 

come back, they would still make the same 20 

route that we showed in red on that diagram, 21 

because they can't go the opposite direction 22 
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on N Street.  So it's much quicker. 1 

  MR. KEYS:  Now, I would like you to 2 

turn to Mr. George's report.  And I just want 3 

to look at the alley volume, the traffic 4 

volumes that he measured in the alley.  And 5 

that would be Table 3 on page 13. 6 

  MR. NELSON:  Okay.   7 

  MR. KEYS:  And let's look at just 8 

passenger vehicles, automobiles -- 9 

  MR. NELSON:  Yes. 10 

  MR. KEYS:  -- entering the 11 

alleyway.  What's the total that he has for 12 

this particular observation on -- 13 

  MR. NELSON:  The observation which 14 

was February 8th?  I would just note for the 15 

Board that the page previously has three 16 

different other observations, but he shows 17 

that passenger vehicles they had 154 entering 18 

in the morning peak and 40 -- peak period 19 

between 7:00 a.m. and 11:00 a.m. 20 

  MR. KEYS:  Well, I'm concerned with 21 

the total.  Just give me the total for the 22 
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day. 1 

  MR. NELSON:  213. 2 

  MR. KEYS:  213.  And the numbers 3 

exiting the alley total for the day, the 4 

passenger vehicles? 5 

  MR. NELSON:  191. 6 

  MR. KEYS:  Yes.  Now, you made a 7 

comment and it is echoed in Mr. George's 8 

testimony to the Board that there are 150 9 

parking spaces in the alley. 10 

  MR. NELSON:  Yes. 11 

  MR. KEYS:  But yet there are more 12 

than 213 cars entering during the observed 13 

period and more than 191 cars leaving.  How do 14 

you explain the anomaly? 15 

  MR. NELSON:  Because it's a daily 16 

count.  I mean, people can go into the office 17 

and they get in their car and they leave and 18 

they come back.  The same thing with in the 19 

evening where -- 20 

  MR. KEYS:  Okay.   21 

  MR. NELSON:  -- it might be 22 
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somebody that's coming to pick somebody up and 1 

then leaving.  So that the numbers wouldn't 2 

necessarily match unless it was just one trip. 3 

 It was an empty parking lot to start, they 4 

loaded in the morning and emptied in the 5 

afternoon, which isn't typical. 6 

  MR. KEYS:  Okay.  Now, did you make 7 

any observation?  Did you personally view the 8 

alley and the parking in the alley? 9 

  MR. NELSON:  Yes. 10 

  MR. KEYS:  Did you observe any 11 

parking behind the subject properties, meaning 12 

the five buildings from 1743 to 1755 N Street? 13 

  MR. NELSON:  There were a number of 14 

cars.  I didn't -- I think it would be, 15 

approximately, 10 or 11 that were parked in a 16 

gated area.  I don't know whether they went in 17 

or out.  I just noticed them when I was there. 18 

  MR. KEYS:  So you noticed that 19 

there was parking behind the subject property? 20 

  MR. NELSON:  There were cars there, 21 

yes. 22 
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  MR. KEYS:  And it was gated? 1 

  MR. NELSON:  Yes. 2 

  MR. KEYS:  Was the parking area 3 

full? 4 

  MR. NELSON:  No. 5 

  MR. KEYS:  It could have contained 6 

more cars? 7 

  MR. NELSON:  I suppose, yes. 8 

  MR. KEYS:  Okay.  Now, those cars 9 

certainly add to the traffic in the alley, do 10 

they not? 11 

  MR. NELSON:  They could.  We don't 12 

know if there are -- maybe somebody parks them 13 

and they leave them there for months.  I 14 

didn't observe them going in and out, so I 15 

don't know. 16 

  MR. KEYS:  Okay.  All right.  I 17 

accept that.  I accept that.  Let me ask you 18 

then to take a hypothetical under advisement. 19 

  MR. NELSON:  Yes. 20 

  MR. KEYS:  That these cars, in 21 

fact, are cars that park there on a daily 22 
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basis and move in and move out. 1 

  MR. NELSON:  It's possible. 2 

  MR. KEYS:  Now, those cars are in 3 

Mr. George's traffic counts, are they not? 4 

  MR. NELSON:  Yes. 5 

  MR. KEYS:  Those cars -- 6 

  MR. NELSON:  If they were moving 7 

during that period, yes. 8 

  MR. KEYS:  Yes.  Those cars, that 9 

volume would not be a part of the volume of 10 

traffic after the project is built? 11 

  MR. NELSON:  True. 12 

  MR. KEYS:  In other words, those 13 

spaces would be gone. 14 

  MR. NELSON:  Yes. 15 

  MR. KEYS:  So in effect, if you are 16 

going to evaluate the impact of the hotel on 17 

parking, you really have to subtract whatever 18 

parking the hotel -- the properties provide 19 

currently? 20 

  MR. NELSON:  Well, the caution 21 

would be to make sure that they are legally 22 
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parked and that's a space that you are 1 

technically allowed to have, but in theory I 2 

agree. 3 

  MR. KEYS:  Now, Mr. George also 4 

made one other observation about the traffic 5 

exiting the alley.  And that is he compared 6 

the 2006 counts to the 2009 counts in April 7 

and he came to a conclusion about the traffic 8 

in the alley.  Do you recall what that 9 

conclusion was? 10 

  MR. NELSON:  I'm sure he concluded 11 

that it had gone down.  I don't remember what 12 

the percentage was.  I don't see it broken 13 

down. 14 

  MR. KEYS:  I have got no further 15 

questions of Mr. Nelson. 16 

  MS. BRAY:  I actually have a lot of 17 

questions generated from that cross.  I'll try 18 

to be brief. 19 

  CHAIRMAN LOUD:  Let me just ask 20 

before you start about how long you think it 21 

will take?  We were considering taking a five 22 
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minute break up here at the close of Mr. Keys' 1 

cross. 2 

  MS. BRAY:  Maybe two or three 3 

minutes. 4 

  CHAIRMAN LOUD:  Okay.   5 

  MS. BRAY:  Just to walk through. 6 

  CHAIRMAN LOUD:  All right. 7 

  MS. BRAY:  I think it will be 8 

pretty brief. 9 

  CHAIRMAN LOUD:  All right. 10 

  MS. BRAY:  Okay.  First of all, Mr. 11 

Nelson, you agreed that familiarity with the 12 

alley on the part of users would be helpful in 13 

terms of dealing with safety issues.  But in 14 

Mr. George's report, did he have any figures 15 

about what percentage of users in the alley 16 

are regulars, if you will? 17 

  MR. NELSON:  Not that I'm aware of, 18 

no. 19 

  MS. BRAY:  And what about the 20 

Tabard and the Topaz parkers, delivery people, 21 

visitors to other uses in the alley, would you 22 
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-- I mean, would you characterize those as 1 

regulars? 2 

  MR. NELSON:  I would say some would 3 

be, but a lot of them could be one-time users. 4 

  MS. BRAY:  And even if you are 5 

familiar with the situation, such as a valet 6 

might be or somebody who regularly parks in 7 

the alley, does that make any difference in 8 

terms of the safety of backing out onto 17th 9 

Street? 10 

  MR. NELSON:  No.  I think again the 11 

issue of backing traffic out onto a facility 12 

like 17th Street is a hazard.  And the ones 13 

that I watched do it were pretty scary, not to 14 

be technical about it, but it was certainly 15 

something you wouldn't want to do yourself. 16 

  MS. BRAY:  And the data that is 17 

provided in Mr. George's report regarding 18 

pedestrian usage and alley trips, that data, I 19 

think, we all agree dates back to 2006.  Is 20 

that right? 21 

  MR. NELSON:  That's correct. 22 
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  MS. BRAY:  And to you knowledge, 1 

has that been updated? 2 

  MR. NELSON:  No. 3 

  MS. BRAY:  In your experience as a 4 

traffic planner or I'm sorry traffic engineer 5 

in the Washington region, can you say whether 6 

the pedestrian, bicycle and vehicle traffic 7 

has increased or decreased in the time period? 8 

  MR. NELSON:  What we are seeing in 9 

the last year or year and a half is that the 10 

passenger vehicle trips are going down almost 11 

across the board.  But transit use is going 12 

up.  But we are also seeing a lot of walkers 13 

and I think that the picture that you see 14 

within the handouts shows that pretty 15 

significant pedestrian pattern through here 16 

that does have an effect. 17 

  I do -- I would caution that George 18 

did have an analysis site business.  I agree 19 

with it, it's correct.  But the pedestrians 20 

are a real issue across that. 21 

  MS. BRAY:  Going to the exhibits 22 
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that Mr. Keys presented, I'm looking at the,  1 

you and I will have to share a copy here, but, 2 

Office of the Commissioner, July 30, 1897, and 3 

then on the second page I think it says alley 4 

condemnation, that shows the entire Square 5 

158. 6 

  Is the 10 foot wide or something 7 

close to 10 foot wide, something less than 10 8 

foot wide alley that empties onto 17th Street 9 

the only entrance into that alley system shown 10 

on this plat? 11 

  MR. NELSON:  It's very difficult to 12 

read, but it does look like there might be 13 

another access point from Massachusetts Avenue 14 

between lots, across from 17 and 18.  It 15 

certainly wasn't something that I saw today. 16 

  MS. BRAY:  So that doesn't exist in 17 

the square now? 18 

  MR. NELSON:  Not that I'm aware of. 19 

  MS. BRAY:  So is it possible that 20 

when this alley was condemned and, you know, 21 

there was an anticipation that people would 22 
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use it for various reasons, that that alley 1 

worked in a circuitous manner as opposed to 2 

the kind of funnel operation that you describe 3 

in your testimony at the entrance on 17th 4 

Street now? 5 

  MR. NELSON:  I would caution.  I 6 

mean, it looks like it's possible, based on my 7 

reading of this plat, but there was a way out 8 

from Massachusetts Avenue, but it's very 9 

difficult to tell. 10 

  MS. BRAY:  Okay.  We talked about 11 

parking.  And there was a comment made that 12 

Tabard's -- 25 percent of Tabard's guests 13 

arrive by private vehicle.  Now, in your 14 

experience, are you familiar with the trip 15 

generation rates for hotels? 16 

  MR. NELSON:  Yes. 17 

  MS. BRAY:  And the -- are you 18 

familiar with -- generally with the 19 

regulations which set the required number of 20 

parking spaces for hotels in various 21 

jurisdictions? 22 
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  MR. NELSON:  Not -- that wouldn't 1 

be my specialty. 2 

  MS. BRAY:  Are you familiar with 3 

what the regulations say in D.C. about the 4 

number of parking spaces required for hotel 5 

use? 6 

  MR. NELSON:  No. 7 

  MS. BRAY:  Okay.  Is it reasonable 8 

to say that building the number of parking -- 9 

building a certain number of parking spaces is 10 

-- creates an expectation that they will be 11 

used? 12 

  MR. NELSON:  In my experience, I 13 

haven't met a developer yet that would build 14 

parking that wouldn't be used, especially 15 

structured parking, because it's so expensive. 16 

 It's an amenity in this area.  I mean, it 17 

would be a valuable amenity, I would expect 18 

from my experience.  And I certainly would ge 19 

shocked to see it built and not used. 20 

  MS. BRAY:  So if you build it, they 21 

will come, essentially? 22 
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  MR. NELSON:  That's my experience. 1 

  MS. BRAY:  Okay.  Regardless of 2 

whether those are for hotel users or not? 3 

  MR. NELSON:  Correct. 4 

  MS. BRAY:  Is the level of service 5 

determination really relevant for your 6 

assessment of the safety of this operation as 7 

it relates to traffic? 8 

  MR. NELSON:  No.  I think again, 9 

Mr. George's study looked at the level of 10 

service at the intersections of N Street and 11 

17th and 18th.  That's correct it is well within 12 

acceptable standards. 13 

  The problem is that there is really 14 

no way that we are aware of or could find to 15 

do a capacity analysis of a single lane alley 16 

off of 17th Street facilities.  It just doesn't 17 

exist. 18 

  And as I indicated in my report, if 19 

I could just quote it really quick, it's 20 

actually on page 4 at the bottom of the page. 21 

 And just to read it really quick it says 22 
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"Throughout the studies provided by the 1 

applicant, they never specifically present an 2 

analysis of the net impact due to the 3 

additional trips associated with the hotel as 4 

it applies to the operation of the alley and 5 

the intersection of 17th Street. 6 

  As I note in the latest report, 7 

there is no formal methodology development 8 

analysis of a one lane alley serving a fairly 9 

significant parking facility off a minor 10 

arterial." 11 

  And then what I wrote was "From a 12 

practical perspective, the reason the 13 

procedure is not available is that the 14 

condition is extremely unique, unorthodox and 15 

potentially unsafe for a variety of reasons.  16 

The fact that the alley exists and functions 17 

today does not make it acceptable nor capable 18 

to accepting additional loadings." 19 

  I read it because I was a part of 20 

it.  Does that answer your question? 21 

  MS. BRAY:  Yes, you definitely 22 
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answered my question. 1 

  MR. NELSON:  Okay.   2 

  MS. BRAY:  One last question I have 3 

for you is you reviewed the applicant's 4 

submission, the most recent plans and all the 5 

data that was filed along with those.  Is that 6 

right? 7 

  MR. NELSON:  Correct. 8 

  MS. BRAY:  And is there any 9 

information in -- let me back up a second. 10 

  You mentioned that the valet 11 

operation is going to be critical to whether 12 

traffic backs up on N Street, whether there 13 

are conflicts it the alley and generally how 14 

you assess the impacts of this particular use. 15 

 Is that right? 16 

  MR. NELSON:  That would be critical 17 

of the N Street function, yes. 18 

  MS. BRAY:  Okay.  And was there any 19 

information at all in the applicant's 20 

submission or any information in what you 21 

heard from the applicant's traffic engineer 22 
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which indicated that the level of staffing 1 

would be on the valet or the number of valet 2 

at any given time or other detailed 3 

operational aspects of the use? 4 

  MR. NELSON:  No. 5 

  MS. BRAY:  Thank you. 6 

  MR. KEYS:  Mr. Chairman, I've got a 7 

couple of follow-up. 8 

  CHAIRMAN LOUD:  Okay.   9 

  MR. KEYS:  Mr. Nelson, I know you 10 

don't work regularly in the District of 11 

Columbia, but are you aware of Mr. George's 12 

testimony at the April 6 hearing that the 13 

exact same situation exists one block to the 14 

south of this site on 17th Street? 15 

  MR. NELSON:  Actually, I don't know 16 

the testimony, but he did write that in his 17 

report.  But I don't agree that the exact same 18 

situation exists.  There is a narrow alley 19 

just south of N Street.  But if you look at 20 

that block, that alley does exactly what the 21 

District's criteria for alleys require. 22 
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  It goes in to other alleys that 1 

access the other public streets from other 2 

directions.  There is at least three other 3 

ways in and out of that alley that this one 4 

doesn't have. 5 

  MR. KEYS:  That's all. 6 

  CHAIRMAN LOUD:  Very well.  I think 7 

what we would like to do now, we are about at 8 

7:00 p.m., is perhaps take a five minute 9 

break.  Then we will come back.  We will take 10 

an assessment of how many additional witnesses 11 

to get through.  I know you have got at least 12 

two more. 13 

  MS. BRAY:  Actually, we just have 14 

one more. 15 

  CHAIRMAN LOUD:  Okay.   16 

  MS. BRAY:  I believe that there are 17 

a number of individuals though wishing to 18 

testify. 19 

  CHAIRMAN LOUD:  Okay.   20 

  MS. BRAY:  That are not affiliated 21 

with the Tabard. 22 
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  CHAIRMAN LOUD:  Okay.  So we will 1 

sort all of that out when we come back in 2 

about five minutes. 3 

  (Whereupon, at 7:01 p.m. a recess 4 

until 7:36 p.m.) 5 

  CHAIRMAN LOUD:  We are back in 6 

session on the N Street Follies case.  I 7 

understand that there may be some witnesses 8 

that have to leave and so we may need to 9 

entertain calling witnesses out of order.  I 10 

just wanted to get a sense from those in the 11 

audience. 12 

  And this is not like I want to 13 

leave because I'm tired of being here all day. 14 

 This is I really cannot stay any longer and 15 

need to go out of order, right, Mrs. 16 

Moldenhauer, is saying I have a child that is 17 

graduating from Harvard tonight or something 18 

like that. 19 

  That's two hands went up in terms 20 

of people that really have to leave 21 

imminently?  Okay.  And for the two hands that 22 
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went up, each of you are what we call three 1 

minute witnesses.  In other words, you are not 2 

being called by a party.  They are not your 3 

witnesses, Ms. Bray?   4 

  Okay.  Then what I might suggest is 5 

perhaps we take these witnesses out of order 6 

and allow them to address the business that 7 

they have to address.  And then we can come 8 

back to Ms. McCarthy and pick up with her, 9 

because we haven't started, so it would be a 10 

good clean break sort of. 11 

  So gentlemen, if you don't mind, if 12 

you could come forward and there is a table to 13 

your left of Ms. Bray.  Are you both in favor 14 

or opposition of the project?  In opposition, 15 

two in opposition to the project.  Okay. 16 

  All right.  Very well.  When you 17 

sit down, why don't you state your name for 18 

the record and then each of you will be given 19 

exactly three minutes.  Okay? 20 

  MR. SUTTON:  My name is Robert 21 

Sutton. 22 
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  CHAIRMAN LOUD:  I don't believe 1 

your mike is on yet. 2 

  MR. SUTTON:  Push? 3 

  CHAIRMAN LOUD:  There you go. 4 

  MR. SUTTON:  My name is Robert 5 

Sutton.  I'm with the Law Firm of Janis, 6 

Schuelke & Wechsler and I submitted a letter 7 

to the BZA on December 7th. 8 

  Should I just go ahead? 9 

  CHAIRMAN LOUD:  Yes, sir. 10 

  MR. SUTTON:  I am here tonight 11 

because I wanted to emphasize and reiterate.  12 

I won't go into -- I won't reiterate what is 13 

in my letter, but I just wanted to reiterate 14 

that the alley -- the parking situation -- let 15 

me take half a step back. 16 

  We are at 1728 Massachusetts, so we 17 

access our building for parking purposes off 18 

the alley.  We are on the other side of the 19 

alley. 20 

  I just wanted to emphasize that the 21 

alley situation, the parking situation is just 22 
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very tenuous.  And it would be absolutely 1 

disastrous to grant the application, certainly 2 

to grant any more than 19 parking spaces. 3 

  The alley -- the situation is 4 

inconvenient now, dangerous at times.  It is 5 

no exaggeration that on a regular basis I have 6 

to back out into the middle lane of 17th Street 7 

in order to accommodate someone who is coming 8 

out. 9 

  It seems to me that the situation 10 

here is that these historic townhouses, I can 11 

understand for investment purposes why this 12 

party, the applicant, wants to build out to 13 

maximum space, but they just don't seem to be 14 

taking into consideration the current 15 

situation. 16 

  Preserving the buildings and 17 

digging out and building up in the back means 18 

there is going to be construction vehicles, 19 

probably for a couple of years, and the alley 20 

is going to be gridlocked. 21 

  And other than that, I just wanted 22 
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to offer to answer any questions that might 1 

have arisen from my letter. 2 

  CHAIRMAN LOUD:  Thank you, Mr. 3 

Schuelke.  Does either party have any 4 

questions for Mr. Schuelke?  Okay. 5 

  MR. SUTTON:  For the record, my 6 

firm is Janis, Schuelke & Wechsler, but I'm 7 

Robert Sutton. 8 

  CHAIRMAN LOUD:  I'm sorry.  All 9 

right.  And the 1728 Mass., that is the 10 

address of your firm? 11 

  MR. SUTTON:  Yes, sir. 12 

  CHAIRMAN LOUD:  Okay.  Very well.  13 

Thank you.  We appreciate that.  And we 14 

appreciate your patience.  I don't think there 15 

are any questions for you, so -- 16 

  COMMISSIONER TURNBULL:  Mr. Chair, 17 

I just had -- 18 

  CHAIRMAN LOUD:  I take that back. 19 

  COMMISSIONER TURNBULL:  -- one 20 

question for Mr. Sutton.  We talked about 21 

traffic going in, trucks, delivery trucks, 22 
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garbage trucks.  The alley widens.  Do they 1 

make 3-point turns to come out then?  They 2 

don't back out, do they, trucks? 3 

  MR. SUTTON:  Sometimes they have to 4 

back out.  Sometimes they have to back in.  It 5 

depends on the truck and how wide the truck 6 

is.  For the most part, they are able to pull 7 

into the alley, sometimes very, very slowly to 8 

get through that narrow entry and it creates a 9 

bottleneck and you have to wait for them to 10 

get through.  But it does widen out enough 11 

that they can do their business, their 12 

delivery, their -- 13 

  COMMISSIONER TURNBULL:  And then 14 

they make a 3-point turn and try to come out? 15 

  MR. SUTTON:  Yes. 16 

  COMMISSIONER TURNBULL:  Okay.  I 17 

mean, is that one of your safety concerns, 18 

too, I mean, with trucks?  I mean, if you are 19 

going to have more cars, you've got trucks 20 

going in at the same time.  We just want to 21 

get a better picture of -- 22 
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  MR. SUTTON:  The safety concern 1 

primarily is the way the alley is, the way the 2 

alley is constructed, you really have to make 3 

that turn.  If you are coming south on 17th, 4 

you have to make the turn from the middle 5 

lane. 6 

  COMMISSIONER TURNBULL:  So then 7 

it's really at the neck, the safety concern 8 

for you is at the neck? 9 

  MR. SUTTON:  Yes.  And on the 10 

record, the Fire Department and Emergency 11 

Services has said that accessing the building, 12 

the rear of the buildings is critical.  And 13 

their submission on the record says that if 14 

you have these extra parking spaces and the 15 

extra traffic in the alley, it could create a 16 

very dangerous situation from that standpoint. 17 

  COMMISSIONER TURNBULL:  All right. 18 

 Thank you. 19 

  MR. KEYS:  Mr. Chairman, I do have 20 

some questions now that he has gone further to 21 

expand -- 22 
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  MEMBER SORG:  I have a question 1 

also. 2 

  MR. KEYS:  -- his testimony.  Mr. 3 

Sutton? 4 

  CHAIRMAN LOUD:  Just to clarify, 5 

Ms. Sorg, why don't you go after Mr. Keys. 6 

  MEMBER SORG:  Okay.   7 

  CHAIRMAN LOUD:  And then we will 8 

sort of bring it to a close. 9 

  MR. KEYS:  Oh, excuse me. 10 

  Mr. Sutton, have you -- are you 11 

familiar with the plans the applicant 12 

submitted? 13 

  MR. SUTTON:  Yes, I am. 14 

  MR. KEYS:  Where are the parking 15 

spaces located that the applicant proposes? 16 

  MR. SUTTON:  My understanding is 17 

the applicant -- the parking spaces are 18 

accessible off the alley through an elevated 19 

lift at the very back of what is now -- 20 

underneath what is now -- where the parking is 21 

now.  Where it is now completely unbuilt. 22 
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  MR. KEYS:  All right.  So the 1 

applicant's parking spaces are below-grade? 2 

  MR. SUTTON:  Yes. 3 

  MR. KEYS:  How does that interfere 4 

with the access of emergency vehicles? 5 

  MR. SUTTON:  The -- my 6 

understanding of what EMS said was that the 7 

additional traffic in the alley would make it 8 

more difficult for emergency vehicles to get 9 

in and out.  You get bottlenecks at that -- at 10 

the entrance-way.  Sometimes it will take a 11 

truck 5 or 10 minutes to get in, construction 12 

trucks. 13 

  MR. KEYS:  But the bottleneck 14 

exists currently? 15 

  MR. SUTTON:  Yes. 16 

  MR. KEYS:  All right.  Now, the -- 17 

if I recall the EMS report, and we can get it 18 

out and we can compare notes, but my 19 

recollection was that he said that they want 20 

to ensure access to the rear of buildings, so 21 

they can fight the fire, if needed, from both 22 
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sides. 1 

  MR. SUTTON:  Right. 2 

  MR. KEYS:  If you -- I would submit 3 

or would request that you look at the 4 

applicant's plans, wouldn't you agree that the 5 

applicant's -- the rear of the applicant's 6 

building is proximate to the alley?  In fact, 7 

more proximate than it is now, because the 8 

rear of the building is currently behind the 9 

gate? 10 

  MR. SUTTON:  I'm not sure I 11 

understand your point, but, yes.  It's going 12 

to take up the same -- it's going to be on the 13 

same space it is now.  It's just going to come 14 

out further. 15 

  MR. KEYS:  Making it more 16 

accessible from the alley? 17 

  MR. SUTTON:  Right.  My concern is 18 

that 58 parking spaces, by my calculations 19 

using your transportation expert's numbers, is 20 

a 39 percent increase in the traffic and the 21 

situation that barely works now. 22 
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  MR. KEYS:  Were you here for all of 1 

the testimony? 2 

  MR. SUTTON:  For -- I was here for 3 

much of it today and watched a little bit on-4 

line. 5 

  MR. KEYS:  All right.  Thank you, 6 

Mr. Sutton. 7 

  CHAIRMAN LOUD:  Ms. Sorg? 8 

  MEMBER SORG:  Oh, just for 9 

comparison sake, can you say how many people 10 

work in your firm? 11 

  MR. SUTTON:  Yes, there is eight 12 

people, six lawyers and two other people.  We 13 

have seven parking spaces. 14 

  MEMBER SORG:  Okay.  That was going 15 

to be my next question.  Thanks. 16 

  CHAIRMAN LOUD:  If there is nothing 17 

further, Mr. Sutton, again, thank you for your 18 

patience.  And you can be excused to where you 19 

have to go. 20 

  MR. SUTTON:  I thank everyone for 21 

their indulgence. 22 
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  CHAIRMAN LOUD:  All right.  Yes, 1 

sir? 2 

  MR. ALPERT:  Thank you very much, 3 

Mr. Chairman, Members of the Board.  My name 4 

is David Alpert.  I live on the 1700 Block of 5 

Church Street, N.W., about three blocks north 6 

of the Tabard property. 7 

  I run the website Greater, Greater 8 

Washington, which covers issues of urban 9 

planning, transportation and development in 10 

the Washington, D.C. Metropolitan area. 11 

  And I reviewed all the plans.  And 12 

in general, I very much support utilizing the 13 

properties in the District of Columbia to 14 

their fullest extent reasonable to have more 15 

residents, more visitors, more commercial 16 

activity and so on in our city. 17 

  In fact, I have testified at the 18 

BZA a few times in the past and the Zoning 19 

Commission and, generally, have been 20 

supportive of the projects that have been 21 

presented. 22 
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  However, I do not feel that way in 1 

this case.  I also usually agree with the 2 

Office of Planning and their recommendations, 3 

but again, I do not agree in this case. 4 

  While I have no objection to having 5 

this property being utilized and, in fact, 6 

would be enthusiastic about having activity on 7 

this property instead of the vacant properties 8 

that are there now, based on my reading of the 9 

regulations and my understanding of the area, 10 

I think that this project does not work and 11 

does not fit with the Zoning Regulations or 12 

the intent of the Dupont Circle District. 13 

  The regulations, first briefly, 14 

seem to clearly say that hotels are allowable 15 

if -- and I'm not quoting the exact 16 

regulations, of course, but this is my reading 17 

of them, are allowable, however, it is 18 

required that they not impact the, among other 19 

things, light and air of the surrounding 20 

properties unnecessarily. 21 

  And from looking at the plans, it 22 
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seems fairly clear that there is a hotel being 1 

proposed and it impacts the light and air of 2 

the surrounding properties in a way that would 3 

be detrimental, very detrimental, based on 4 

what I saw at the testimony earlier. 5 

  Therefore, I ask this Board to 6 

allow some use of the property, but to ensure 7 

that it adequately protects the light and air 8 

of the Tabard Inn, you know, to a degree that 9 

is really acceptable to the current property 10 

owner of the Tabard. 11 

  Finally, in the few minutes I have, 12 

I'll also mention briefly about the 13 

transportation impact.  I have testified many 14 

times in opposition to having excessive 15 

parking and curb cuts in many projects.  And I 16 

think that this project is over-parked, based 17 

on testimony from earlier and based on, again, 18 

my experience. 19 

  I think that this hotel does not 20 

need to have so much parking.  Hotels so close 21 

to transit and so near to downtown should be 22 
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serving people who walk, ride transit, ride 1 

the bus and so on to their destinations. 2 

  And I urge the Board to reduce the 3 

amount of parking if they should approve a 4 

hotel.  And under no circumstances to allow 5 

any discussion of a curb cut on N Street, 6 

which would be very detrimental to the fabric 7 

of the area, to the sidewalk, to the 8 

pedestrian experience, pedestrian safety and 9 

so on, which are topics that I write about 10 

very frequently. 11 

  Thank you very much. 12 

  CHAIRMAN LOUD:  Thank you, Mr. 13 

Alpert.  Are there any questions for Mr. 14 

Alpert?  Okay.  Thank you. 15 

  MR. ALPERT:  Thank you. 16 

  CHAIRMAN LOUD:  We appreciate your 17 

patience this evening.  And I believe we can 18 

go back to Ms. Bray.  This is your final 19 

witness?  Is that correct? 20 

  MS. BRAY:  This is our final 21 

witness. 22 
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  CHAIRMAN LOUD:  Final witness.  1 

Okay.  And about your sense of how much time 2 

for this witness? 3 

  MS. BRAY:  I think Ms. McCarthy 4 

would like 15 to 20 minutes. 5 

  CHAIRMAN LOUD:  15 to 20 minutes. 6 

  MS. BRAY:  She has an extensive 7 

amount of testimony.  As I mentioned, she is 8 

sort of carrying the water on this case as an 9 

expert in planning and zoning, tying 10 

everything together that you have heard and 11 

doing an analysis of the standards for 12 

approval of each. 13 

  CHAIRMAN LOUD:  Okay.  Okay.  14 

Before we get started, let me just take an 15 

assessment of kind of where we are.  So we've 16 

got about 15 minutes for Ms. McCarthy.  Then 17 

there were witnesses who raised their hands 18 

earlier and were sworn in to testify.  How 19 

many of those persons are still in the 20 

audience and are planning to testify?  Two 21 

persons, okay. 22 
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  And is the ANC present?  They are 1 

not present, but they did submit -- I know 2 

they submitted a report in September.  I don't 3 

know if they have updated it.  We'll check and 4 

see. 5 

  So we have got two additional 6 

witnesses after Ms. McCarthy and, of course, 7 

we have the Office of Planning.  Okay.  And 8 

Mr. Keys is there any rebuttal? 9 

  MR. KEYS:  Yes, there will be 10 

rebuttal. 11 

  CHAIRMAN LOUD:  Witness? 12 

  MR. KEYS:  Yes, sir. 13 

  CHAIRMAN LOUD:  How many? 14 

  MR. KEYS:  Just one. 15 

  CHAIRMAN LOUD:  Just one.  And who 16 

is that going to be? 17 

  MR. KEYS:  One of the architects, 18 

Mr. Andrulis. 19 

  CHAIRMAN LOUD:  Okay.  All right.  20 

I think we are on track then.  Okay, Ms. Bray, 21 

I'm sorry, you can go ahead and get started. 22 
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  MS. BRAY:  Ms. McCarthy, would you 1 

introduce yourself for the record and, please, 2 

tell us about the analysis that you have 3 

undertaken in this case. 4 

  MS. McCARTHY:  Good evening, Mr. 5 

Chair and Members of the Board.  My name is 6 

Ellen McCarthy for the record.  I am a -- I 7 

was qualified by you as an expert in planning 8 

and zoning and I would like to address the 9 

planning and zoning issues raised by this 10 

case.  And I will try to keep it brief. 11 

  The one overview point that I want 12 

to make before I go into some of the details 13 

of the regulations is that it is very 14 

important to understand the full impact of 15 

this case. 16 

  It is not just a matter of 17 

providing a special exception that allows a 18 

particular use in this location.  This -- the 19 

lots that have been vacant for more than 20 20 

years have been -- were originally residential 21 

and then one was used as a hotel. 22 
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  The regulations, the Zoning 1 

Regulations would normally, for a commercial 2 

use on that site, permit only 2.5 FAR.  The 3 

buildings that are on the site right now are 4 

2.2 FAR. 5 

  So the additional density that 6 

could be added for commercial project, even 7 

when Mr. Bender bought the property, was a 8 

minuscule amount.  There is no expectation of 9 

an entitlement to a large amount of increased 10 

commercial development as a matter-of-right. 11 

  As a matter-of-right, a residential 12 

project on the site could go to 4 FAR, which 13 

is, approximately, what is being proposed.  14 

But a residential site -- a residential 15 

project would have had to abide by an 80 16 

percent lot occupancy. 17 

  There would be less lot occupancy, 18 

more side yard, more setback, reducing a lot 19 

of the light and air issues that you have 20 

heard about today. 21 

  Through an anomaly and I guess this 22 
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is why we always say there is a Zoning 1 

Commission Member on the BZA to bring back 2 

anomalies that maybe need to be corrected, 3 

although when the hotel regs in SP-1 were 4 

originally articulated, they said that the 5 

hotel -- the entirety of the hotel use was a 6 

commercial use and, therefore, it was limited 7 

to 2.5 FAR. 8 

  At some point later in the order 9 

that you had in your packet in our original 10 

party in opposition, Order 314, was doing all 11 

of hotels citywide dealing with a whole lot of 12 

issues that had to do with hotels and somehow 13 

in the course of that determined that rooms, 14 

guest rooms and non-commercial adjuncts, 15 

things that related more to the guest room 16 

side of the hotel would be permitted to count 17 

as residential, which is why we are presented 18 

with the situation that we have now. 19 

  So it's not just a matter of an 20 

inappropriate hotel use.  It's also a matter 21 

that the only way that the envelope could have 22 
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been filled in with what is, essentially, a 1 

100 percent lot occupancy in a bulky building 2 

that is way out of context for this site, is 3 

if you grant them a special exception to 4 

permit a hotel use. 5 

  So with that kind of as the 6 

context, you know, you hear all the time 7 

people come before you and talk about 3104, 8 

that to grant a special exception the request 9 

has to be in harmony with the general purpose 10 

and intent of the Zoning Regulations and Map 11 

and won't intend to adversely affect 12 

neighboring property. 13 

  And I think that we hear it so 14 

often that sometimes, you know, we are not 15 

really paying attention.  No intent?  Well, 16 

what was that?  Of course, I guess, the Zoning 17 

Commission probably has that more on their 18 

minds, because if all they had to do was 19 

render a decision or approve some words, there 20 

would be no reason to have the lengthy orders 21 

that go along and explain how they got to 22 
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where they got and why they got to where they 1 

got. 2 

  But in the case of this special 3 

exception, there are several orders, Zoning 4 

Commission orders that are critical to 5 

understanding the intent behind the 6 

regulations that we are looking at here. 7 

  And I originally wanted to do a 8 

complete textual reading with you and, you 9 

know, maybe light some candles, have sort of a 10 

religious thing here, but given the hour, I'll 11 

try to do some summarizing, since you can read 12 

faster than I can talk, maybe you can be 13 

following along and read the specifics of some 14 

of the points that I am trying to make. 15 

  Let's see, but I do think it is 16 

clear that neither the applicant nor the 17 

Office of Planning has reviewed the intent of 18 

the regulations in their submissions.  Because 19 

if they had done so, it would have been clear 20 

to them that there is no way the requested 21 

relief is in harmony with the purpose and 22 
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intent of the regulations in addition to the 1 

fact that it is adversely affecting the use of 2 

neighboring property. 3 

  Now, one more thing that is 4 

important, I guess, for putting this in 5 

context.  We have been blessed in D.C. with a 6 

ring of residential neighborhoods that 7 

surround our core business area.  And I would 8 

say, as somebody who has been deeply involved 9 

in planning and zoning and especially with 10 

downtown housing from the early '80s on out, 11 

the fact that we have had a residential fabric 12 

remaining there has been a really important 13 

reason as to why we have been revitalize the 14 

downtown, why people are willing to come 15 

downtown when there had been so little history 16 

of that, why we have been able to get 17 

residents from those neighboring areas to be 18 

the additional patrons for the downtown 19 

restaurants and the downtown movie theaters 20 

and the things that make the downtown work so 21 

well now. 22 
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  Having those neighborhoods and 1 

having those neighborhoods intact has been 2 

really important.  But you realize if you 3 

think about those ring neighborhoods, the 4 

Dupont Circle is way more intact, has way more 5 

fabric than virtually any other of those 6 

neighborhoods. 7 

  Foggy Bottom, it's sad, has very 8 

little of its original historic context left. 9 

 The West End, the East End, Chinatown, Mt. 10 

Vernon Triangle was basically all vacant 11 

buildings south of Mass. and New York. 12 

  It's not an accident that Dupont 13 

Circle was preserved.  Dupont Circle exists as 14 

it does today through the indefatigable 15 

efforts of citizen leaders, some of whom like 16 

Kay Echols and Jim McGrath have already 17 

testified in this case, some like Fritzi Cohen 18 

and Anne Sellin who we will hear from today, 19 

who will be talking to us today, some like 20 

Harriet Hubbard or Polly Morrison are no 21 

longer with us, some like Jack Evans played a 22 
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very important role as well. 1 

  But it is impossible to review the 2 

zoning history and the intent behind the 3 

Zoning Regs. without recognizing that the 4 

preservation of the character and scale of 5 

Dupont Circle only exists because they were 6 

willing to come back time after time for down-7 

zonings, for the Dupont Circle Overlay, when 8 

there were inappropriate projects that were 9 

being proposed for variances or the original 10 

PUD that was proposed for this site. 11 

  And that's why ignoring the intent 12 

behind the Zoning Regulations that shape this 13 

case would leave the Board without the clear 14 

information that they need to make the right 15 

decision. 16 

  So with that as the context, let's 17 

talk first about Zoning Commission Order 235, 18 

which established, basically, the SP-1 in the 19 

state that it is today. 20 

  And I'll try not to do too much 21 

quoting, but there are a couple of quotations 22 
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that are really important. 1 

  One is to understand SP-1, as the 2 

regs -- as the order says, "SP-1 is a special 3 

zone crafted to protect lower scale 4 

residential neighborhoods located on the 5 

fringe of the central business district from 6 

encroachment by high density commercial uses 7 

by preserving a varied collection of uses and 8 

buildings." 9 

  And you will find several 10 

references in the Zoning Regs to the SP-1 Zone 11 

as the transition zone.  You know, there are 12 

times in the past in zoning when I think there 13 

was a feeling that transition zone meant oh, 14 

it's in transition from being a lovely small- 15 

scale history neighborhood to one that is 16 

going to be replaced by K Street sort of glass 17 

boxes.  And for a while, things were sort of 18 

going that way. 19 

  But when the Zoning Regulations 20 

talked about this being a transition zone, 21 

they meant, this meaning, that it is an area 22 
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with a mix of uses and some different mixes of 1 

buildings.  But by and large, it is on the 2 

fringe of the CBD and it is in between the CBD 3 

and even lower scale residential and it 4 

transitions between the intensity and the 5 

lower intensity. 6 

  The original Lewis Plan, it's 7 

interesting, had had an SP-1 and SP-2 and 8 

somehow in the course of adopting it, they 9 

just wiped out the differential.  They made 10 

only, in effect, SP-2, but, later on, it was, 11 

by 1976, pretty clear that you needed more 12 

differentiation between the SP-1 and 2.  And 13 

so the Dupont Coalition, some of the members 14 

that I mentioned earlier, had petitioned the 15 

Zoning Commission and SP-1 was created and 16 

reserved for lower density areas. 17 

  It explicitly determined that a 18 

purpose for the revisions of the SP Zones was 19 

"To encourage residential uses by providing 20 

higher density for residential uses than for 21 

nonresidential ones."  Again, the anomaly that 22 
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we are confronted with because of the way the 1 

hotel uses are classified. 2 

  So basically, the District -- the 3 

order said then because the SP District will 4 

contain some uses that aren't residential, we 5 

are going to identify those that could 6 

potentially be harmful to the residential 7 

character and the scale and vitality of these 8 

neighborhoods.  And those, we are going to say 9 

would only be permitted by virtue of special 10 

exception. 11 

  And if you read through my 12 

testimony, there were a number of observations 13 

that the Commission made in terms of the SP-1 14 

being important for historic preservation, for 15 

giving -- for requiring the Board of Zoning 16 

Adjustment to consider historic preservation 17 

as an influence on its decision, to -- that 18 

uses like hotels, if not controlled, could 19 

have an adverse impact. 20 

  And the hotels were specifically 21 

called out in a number of these orders as 22 
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being a use that could be harmful and that's 1 

why all those conditions were established to 2 

put controls on having hotels. 3 

  Let's see, then interestingly, in 4 

this order, that's when the Commission did say 5 

that hotels were commercial uses. 6 

  It wasn't until the next Zoning 7 

Order, which is, 282, when the Dupont 8 

Coalition seeing that they still needed to 9 

further down-zone because Metro was opening in 10 

1976.  There were a lot of development 11 

pressures and they were sort of aimed right at 12 

Dupont Circle.  They mapped SP-1 to 13 

specifically include this area and indicated 14 

that they were mapping it there in order to 15 

"ensure the continued mixture of embassy, 16 

chancery, residential and office uses to 17 

reflect existing development and to keep any 18 

new development to levels appropriate in scale 19 

to the existing development." 20 

  Now, what's scale?  You know, that 21 

doesn't just mean height.  That means scale.  22 
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So we are talking about bulk and mass and not 1 

just height.  And that I think is very 2 

important to keep in mind when you are looking 3 

at the bulk of the proposed project. 4 

  Then came Zoning Commission Order 5 

314 the next year after promulgating SP 6 

Districts when the Commission turned 7 

specifically to hotels.  There were a lot of 8 

conversions of apartment buildings to hotels 9 

that were going on citywide.  That was a big 10 

problem, so that issue was brought to the 11 

Zoning Commission. 12 

  And the Zoning Commission concluded 13 

that "Hotels should be prohibited in all 14 

residential zones, but permitted and 15 

encouraged in all mixed use, commercial and 16 

industrial areas in the city with the 17 

exception of the SP District." 18 

  And then they provided some 19 

guidance as to the conditions that would have 20 

to exist in order for hotels to be appropriate 21 

in SP Zones.  And they observed, you know, the 22 
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SP District is kind of an interesting 1 

district.  No retail uses are permitted.  Most 2 

nonresidential uses are prohibited except as 3 

special exceptions with approval of the Board 4 

of Zoning Adjustment. 5 

  And since they said that there were 6 

"some situations in the SP District where 7 

hotels should not be permitted," they put 8 

these additional controls on. 9 

  And let's see, I'm trying to skip 10 

down here some.  So the Board -- in the order, 11 

the Board then concluded or the Commission 12 

then pointed out that new and expanded hotels 13 

should not be permitted under any circumstance 14 

in Residential Districts.  Likewise, in the SP 15 

District, the Commission required all new or 16 

expanded hotels, whether by conversion or new 17 

construction to receive approval from the BZA. 18 

  So we had had a series of down-19 

zonings.  We had classified several 20 

nonresidential uses as requiring special 21 

exceptions from the BZA, but people were still 22 
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threatened by out of scale projects.  There 1 

were still concern that Dupont Circle was not 2 

safe. 3 

  So a task force of residents and 4 

businesses and ANC Commissioners and 5 

preservationists and all different kinds of 6 

people chaired by Jack Evans, who was then the 7 

chair of ANC-6B, came together, and I actually 8 

was working for them then, to create this 9 

Overlay that would provide specific 10 

protections against exceptions to these very 11 

hard fought zoning changes which they had 12 

achieved. 13 

  And this Overlay was prompted by 14 

projects like the one that had been proposed 15 

for this site, the St. Matthews' PUD just to 16 

the south of this site, which has had, I 17 

think, a deleterious impact on the quality of 18 

that square and one that had been proposed by 19 

Riggs Bank at the corner of Connecticut Avenue 20 

and the Circle. 21 

  The Overlay established guidance 22 
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regarding specific features of the area that 1 

the previous zoning actions had sought to 2 

protect.  And it made clear in adopting the 3 

Overlay that the Commission recognized the 4 

special character of Dupont Circle that makes 5 

it such a jewel in the city. 6 

  The case, because this was my part 7 

of it, reviewed extensively all the history of 8 

down-zoning and the Commission's concern with 9 

the additional actions that were needed to 10 

take to protecting integrity of the 11 

neighborhood. 12 

  And in a preamble, and again these 13 

are fairly long, so I won't read them and I'm 14 

sorry that I neglected to put the page numbers 15 

in my testimony, on page 6, we have a 16 

quotation from the preamble of the Overlay.  17 

We then have some extensive information from 18 

their purposes that included protecting the 19 

integrity of contributing buildings to 20 

preclude demolitions and partial demolitions 21 

which would lead to an increase in height and 22 
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floor area ratio inappropriate to the areas. 1 

  Mr. Turnbull, you were asking what 2 

were some of the specific provisions from the 3 

Overlay that we felt were useful and in 4 

addition to the ones that you had cited about 5 

maintaining residential uses controlling 6 

scale, character and density of commercial and 7 

residential development maintaining the open 8 

spaces behind the buildings in addition to the 9 

scale of the existing buildings, all of those 10 

were really, really critical aspects of the 11 

Dupont Circle Overlay. 12 

  And the one that I just have to 13 

read, "to preserve areas planned as open 14 

gardens and backyards and to protect the 15 

light, air and the privacy that they provide." 16 

  So not only were PUDs made more 17 

difficult, but the Overlay prohibited curb 18 

cuts on certain streets for matter-of-right 19 

projects, PUDs, everything.  I mean, it was 20 

clear that this was -- these were marching 21 

orders from the Zoning Commission about what 22 
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should be done to keep Dupont Circle as Dupont 1 

Circle. 2 

  So now, normally, when you get a 3 

case before you and it says in order to meet 4 

3104, you have got to have a project which is 5 

consistent with the intent -- or in harmony 6 

with the intent and integrity of the 7 

regulations, you don't necessarily have 8 

something telling you what did the Commission 9 

consider harmony to be. 10 

  But in this case, the Dupont Circle 11 

Overlay has extensive information on what it 12 

takes, what is the character that you want to 13 

be in harmony with preserving backyards and 14 

open space, allowing for privacy, light and 15 

air, involving no partial demolition, 16 

maintaining existing scale, eliminating or 17 

reducing traffic hazards. 18 

  And as you have seen from the 19 

testimony of the expert witnesses that have 20 

preceded me, this project meets none of those 21 

goals and criteria. 22 
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  So with a review that sort of 1 

brought a review of the purpose and intent of 2 

the regulations in mind, now, let's look at 3 

some of the specific aspects of that. 4 

  MS. BRAY:  Shall I dim the lights? 5 

  MS. McCARTHY:  Let's see if you 6 

actually need to dim the lights.  No, I don't 7 

think so. 8 

  I should mention that this is the 9 

cover slide to my presentation, because this 10 

was taken not in the blizzard, blizzard snow 11 

storms, this was in one of the not so bad snow 12 

storms that we had before that. 13 

  You can see this is where the 14 

Tabard property ends and the snow was shoveled 15 

and this is the snow that was just beat down 16 

by people walking along.  And it is these 17 

kinds of things over and over again that 18 

vacant abandoned buildings for over 20 years 19 

make not very good neighbors. 20 

  But that doesn't mean that we ought 21 

to accept a not very good building just so we 22 
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finally have something going on there. 1 

  Let's see, so given what you have 2 

seen today about the impact of the proposed 3 

addition on the light and air for the Tabard 4 

and the UAW, Middle East Institute, the 5 

carriage houses with the people who live in 6 

them in the alley north of the proposed five-7 

story de facto 100 percent lot coverage 8 

building, it just doesn't seem possible to 9 

conclude that this project is in harmony with 10 

the intent and purposes of the Zoning 11 

Regulations. 12 

  And I'll skip these, because these 13 

are sort of the highlights of the orders that 14 

I went through. 15 

  Both the Zoning Regulations, the 16 

Overlay, the Comprehensive Plan all cite the 17 

importance of historic preservation to the 18 

Dupont Circle neighborhood, the texture of the 19 

neighborhood.  And I'll try to skim through 20 

that, because I think you are pretty aware of 21 

what we are talking about. 22 
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  I would mention that the Comp Plan 1 

even specifically, not just the Dupont Circle 2 

Overlay, said in Policy HP 2.5.6 "In Historic 3 

Districts strive to maintain shared open space 4 

in the interior of lots while balancing the 5 

need to accommodate reasonable expansion." 6 

  And it also talked about the 7 

importance of the landscaped area in the front 8 

which would be, I think, very deleteriously 9 

impacted by the proposed ramp and the curb 10 

cut, which I certainly would agree with our 11 

earlier witness' testimony about that. 12 

  With regard to the compatibility 13 

with the Comprehensive Plan, again, I won't 14 

put you through that, the Comprehensive Plan 15 

was my life, so you know, I always like to 16 

bring it out, read the provisions, ask you to 17 

think about it, but I would direct you to that 18 

part of my testimony. 19 

  I would talk -- I would want to 20 

certainly recognize with regard to the traffic 21 

issues involved here that hotels are major 22 
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generators of loading traffic.  Trucks must 1 

deliver liquor.  And as we heard earlier, 2 

usually there is a different truck for each 3 

major brand of liquor, in addition to food, 4 

other beverages, fresh produce, seafood, 5 

cleaning supplies, linens, rental goods for 6 

special events. 7 

  So to put in a substantially larger 8 

hotel on top of the two that are already there 9 

just means a substantial increase in trucks.  10 

And you have seen how hard it is for those 11 

trucks to go through the extremely limited 12 

clearance on the alley. 13 

  Looking specifically at 512 and the 14 

provisions for having a hotel in SP-1, I 15 

think, basically, the first major provision 16 

says it all.  "The height, bulk and design of 17 

the hotel or inn shall be in harmony with 18 

existing uses and structures on neighboring 19 

property." 20 

  It was, essentially, a recognition 21 

by the Zoning Commission that if you have a 22 
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use like the Tabard, which is extremely light 1 

sensitive, and they are there first and they 2 

are an existing use, that if you are 3 

contemplating a use which is only permissible 4 

by special exception, it darn well better be a 5 

use that is not going to have an adverse 6 

impact on the existing uses and structures of 7 

the properties that are next to it. 8 

  And Mr. Loud had asked earlier 9 

about, you know, was Mr. Cohen trying to 10 

quantify or put a dollar amount onto the 11 

losses from the light and air?  I think that 12 

the major import of that to you is, you know, 13 

I know you hear that all the time, light and 14 

air.  This will be a problem for our light and 15 

air.  Any big building is a problem with light 16 

and air. 17 

  So I think it was really important 18 

that we were able to show with the shadow 19 

studies that in this case as a hotel with 20 

rooms, the privacy will be impaired, as a 21 

hotel with rooms whose attractiveness will be 22 
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impaired if they can't be -- have natural 1 

light and as a hotel that has an extensive 2 

business doing special events, weddings and 3 

has a very successful restaurant.  This is an 4 

existing use that has every right to assume 5 

that this Board would not approve a use that 6 

would affect those things that are essential 7 

to its continued successful functioning. 8 

  So, you know, I hope that we have 9 

been able to make the case and it goes beyond 10 

just oh, it's going to be shadows, oh, you 11 

know, this is going to be a problem with light 12 

and air.  I think there are pretty specific 13 

reasons why the shadow studies that we showed 14 

are a real hardship onto the Tabard. 15 

  And you know, not just to the 16 

Tabard, because every building that faces that 17 

alley has a front and a back.  And although we 18 

would all like to be special and get the room 19 

in the front, the one that looks at 20 

Massachusetts Avenue or the one that looks 21 

across 18th Street, the practical reality is 22 
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somebody is going to get the rooms in the 1 

back, the offices in the back, the apartments 2 

in the back. 3 

  And right now, if you are in the 4 

back of those buildings, whether it is on 5 

Massachusetts Avenue or on N Street, what you 6 

see is a light and open area, sometimes you 7 

look down on gardens.  Sometimes you look down 8 

on parking lots. 9 

  But what you get is the reflected 10 

ambient light and the sense of openness and 11 

ability to see the sky, which are very 12 

important for creating an attractiveness and 13 

making it worthwhile to even be on the back of 14 

those buildings. 15 

  And I did want to be sure when we 16 

are talking about the proposed building not 17 

being in character with the scale and the 18 

nature of the buildings in that area, we are 19 

not just talking about the Tabard Inn.  Those 20 

carriage houses that we mentioned are 21 

immediately north of the building, so that 22 
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means they will be shadowed even worse by the 1 

shadows from the proposed building, since it 2 

is to the south. 3 

  But on a wider scale, the project 4 

isn't in harmony with virtually all the other 5 

structures on the 1700 Block of N Street.  Of 6 

the 40 addresses on the 1700 Block of N 7 

Street, 36 can be defined as low density and 8 

small-scale on this relatively narrow one-way 9 

34 foot wide street. 10 

  While there are a small number of 11 

high density buildings proximate to the 1700 12 

Block, including the Topaz, they were all 13 

built before the Dupont Circle Overlay, some 14 

of them were built even before the other down-15 

zonings. 16 

  And yet, despite the existence of 17 

those small number of buildings, this block is 18 

still considered to be historically intact and 19 

small-scale.  Virtually none of the 20 

neighboring properties fill out their lots.  21 

Virtually none. 22 
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  Most, like the Tabard and the NITIE 1 

Research Institute, feature a rear open space 2 

that is either a garden or provides space for 3 

light as well as parking. 4 

  So despite the fact that this is 5 

referred to as a five-story building in the 6 

Office of Planning, you can see most of this 7 

building, this is the Tabard, is a fourth 8 

story.  Most of these buildings, like the Iron 9 

Gate Inn, don't use all of their back, so they 10 

have the character of that neighborhood 11 

include space and light and openness in the 12 

rear of the buildings as well. 13 

  And that's pretty -- it's quite 14 

apparent from the aerial that there is -- here 15 

is N Street.  Very few of these buildings go 16 

back to the rear and here we have even more 17 

carriage houses on the rear of the buildings 18 

across N Street. 19 

  And that is one of the major points 20 

that I wanted to make that the Board also has 21 

to be aware of the precedential nature of the 22 
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decision that you make, which was sort of 1 

alluded to before. 2 

  Before the applicant acquired this 3 

property after the death of Polly Morrison, 4 

the previous owner and one of the primary 5 

actors behind the Association for the 6 

Preservation of the 1700 Block of N Street, 7 

the property had included an apartment 8 

building and a garden that was remarked upon 9 

by the Washington Press. 10 

  It was specifically mentioned by 11 

Lawrence Halprin when he was in Washington 12 

numerous times in his long struggle to get the 13 

FDR Memorial approved.  It was specifically 14 

mentioned by him as a place he enjoyed hanging 15 

out during his many trips to D.C. 16 

  If that apartment building still 17 

had residence and that garden was still in 18 

effect, my guess is this would be a much 19 

easier decision for you.  It would be really 20 

clear that to change from an active 21 

residential use with a lovely garden out back 22 
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to this project would be out of the question. 1 

  But we shouldn't reward Mr. Bender 2 

for having left that building vacant for more 3 

than 20 years and not having kept up the 4 

garden.  If this project is approved, what is 5 

to stop future purchasers of the Tabard or the 6 

Iron Gate Inn at some point in the future and 7 

the other buildings and filling them up with 8 

the same kind of massive unsympathetic density 9 

that is being proposed here? 10 

  Clearly, the character of the block 11 

would be gone. 12 

  And that brings us to the balance 13 

of uses, which is one of the other 14 

requirements if you are going to do a special 15 

exception. 16 

  Now, you know, what is the balance 17 

of uses?  Order 314 made it clear that it was 18 

envisioned that hotels should make a positive 19 

impact in terms of being a mix of uses, not 20 

just turn the north side of the block into a 21 

virtual hotel zone. 22 
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  The Office of Planning report 1 

indicates that they -- that the Zoning 2 

Regulations do not provide a definition of 3 

vicinity.  However, let's look at what we can 4 

find to hang our hats on. 5 

  First of all, when the regulations, 6 

the Zoning Regulations attempt to identify 7 

what is a reasonable vicinity for a proposed 8 

project within which residents must be 9 

notified so they can weigh in about any 10 

adverse impacts, the regulations choose a 11 

radius of 200 feet as the measure of vicinity. 12 

  Within a radius of 200 feet of the 13 

proposed project, there would be, 14 

approximately, 22 buildings.  Three of which 15 

would be a hotel, if we used that definition 16 

of vicinity.  And there is another hotel that 17 

is just in the next block, The Beacon. 18 

  If these buildings are permitted to 19 

become a hotel, then that leaves only a 20 

handful of small buildings on this side of the 21 

street that are anything but hotels.  The 1700 22 
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Block of N Street had a strong residential 1 

component until the N Street Follies purchased 2 

1755 and 1749 in 1988. 3 

  Contrary to maintaining a balance 4 

of residential, the N Street Follies engaged 5 

in a 10 year battle to evict all of the 6 

residents of the historic Woodbine Apartments 7 

to make way for a high density office project, 8 

which was later rejected by the City and the 9 

community.  10 

  This proposed hotel does not result 11 

in a balance of uses in the SP District.  In 12 

fact, it's an attempt to permanently suppress 13 

the residential component the developer 14 

originally tried to get rid of in order to 15 

create his assemblage. 16 

  So if it's not the 200 block, then 17 

we think it would be reasonable to say that we 18 

should look at, since it says the vicinity of 19 

the -- the SP Zone in the vicinity of the 20 

proposed project, we should look at the SP-1 21 

Zone, which is shown here and is also on the 22 
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map in the back of my testimony. 1 

  It seems clear from the -- that the 2 

intent of the Special Exception Regulation 3 

with regard to balance was really concerned 4 

about maintaining a balance between commercial 5 

and residential uses.  With the loss of the 6 

five buildings proposed for this project, 7 

there will be only one multi-family 8 

residential building left in the square, a 9 

small number of carriage houses and a large 10 

mansion currently under renovation that are 11 

residential. 12 

  All the rest of the structures in 13 

the two squares which are within the 200 foot 14 

radius are commercial, two hotels and all the 15 

rest office buildings.  Ironically, the 16 

applicant continues to maintain in his tax 17 

assessment filings that at least one of his 18 

buildings is residential, while he plots to 19 

eliminate virtually the last vestige of 20 

residential character on the block. 21 

  So again, that's one definition of 22 
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vicinity.  The second measure of vicinity 1 

would be in the SP-1 District.  This map shows 2 

what a substantial -- yellow is residential.  3 

The pinky-purple is hotel.  And so you can see 4 

between the hotel uses that are here and The 5 

Beacon which is off there on the flag, just 6 

visually it is pretty obvious that we would 7 

have a serious concentration of hotels and not 8 

a balance of land uses. 9 

  And that interpretation is borne 10 

out by the Court of Appeals and the Board in 11 

the previous All State case.  The Court of 12 

Appeals elaborated with respect to the 13 

definition of vicinity that it -- it defined 14 

it as the SP-2 Zone in which the hotel was 15 

located. 16 

  The Court noted in a footnote, "The 17 

BZA relied on All State's exhibit that 18 

contains the survey of land uses in the SP-2 19 

Zone showing" that -- "showing not only that 20 

hotel uses are under-represented, but there is 21 

no hotel in the SP-2 Zone."  We certainly 22 
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cannot say that that is the case within the 1 

SP-1 Zone in which the hotel is located. 2 

  CHAIRMAN LOUD:  Ms. McCarthy, I 3 

just wanted to cut in for one quick second.  4 

We are about 45 minutes over the hour.  I 5 

think we were going to go 30 minutes.  You are 6 

walking through 512 to me is very helpful.  7 

You are at 512.5, I think. 8 

  And is it your intention to walk 9 

through each one?  Some of these are covered 10 

in your written statement. 11 

  MS. McCARTHY:  Well, yes, right.  12 

And the others were mostly testified to by -- 13 

  CHAIRMAN LOUD:  Right. 14 

  MS. McCARTHY:  -- the expert 15 

witnesses earlier. 16 

  CHAIRMAN LOUD:  Another witness, 17 

okay. 18 

  MS. McCARTHY:  So I was not 19 

planning on the rest being that long. 20 

  CHAIRMAN LOUD:  Okay.  So when you 21 

finish up 512.5, were there any others that 22 
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you were going to cover or any additional 1 

testimony? 2 

  MS. McCARTHY:  Let's see, with 3 

regard -- oh, I just -- I only wanted to add 4 

one thing on the traffic. 5 

  CHAIRMAN LOUD:  Okay.   6 

  MS. McCARTHY:  Which was to point 7 

out to the Board that in the former PUD 8 

application for this site, the applicant had a 9 

traffic engineer, Robert Morris, a well-known 10 

traffic engineer, who had -- who in his 11 

traffic engineering report for that PUD stated 12 

"The existing alley in the rear has varying 13 

widths and its connection to the street system 14 

at 17th Street is through a 10 foot wide 15 

passageway that legally operates two-way, but 16 

which can only handle traffic in one 17 

direction." 18 

  And I'll skip down a little bit.  19 

"For vehicles that are leaving residences in 20 

the peak hour and with reverse movements in 21 

the evening peak hour, use of the alley would 22 
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have an adverse impact on traffic.  There 1 

would be occasions, for example, when a 2 

vehicle would enter the alley only to confront 3 

another vehicle headed toward it.  In these 4 

circumstances, the one vehicle would have to 5 

back across the sidewalk onto 17th Street with 6 

hazards to both pedestrians and vehicles on 7 

17th Street." 8 

  That was the applicant's own 9 

traffic engineer, because, at that point, the 10 

applicant had a different entrance to parking, 11 

so he wasn't using the alley.  That study was 12 

conducted in 1991. 13 

  19 years later there are far more 14 

pedestrians and automobiles coming down 17th 15 

Street than there ever were before.  And the 16 

reverse movements of vehicles already occurred 17 

daily and on a frequent basis.  To add a 98 18 

car parking garage or 65 or whatever we come 19 

up with and a loading dock to service the new 20 

hotel would only exacerbate an already 21 

dangerous and objectionable traffic situation. 22 
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  And that's just -- one more as it 1 

goes back to Mr. Keys' questions to Mr. Cohen 2 

originally about why would people stay at the 3 

Tabard.  People do so select based on what 4 

they are, you know, looking for. 5 

  Well, if you want to drive to town 6 

or if you want to rent a car, but you know you 7 

are going to have to use it a lot for 8 

business, you probably don't pick a hotel like 9 

the Tabard where you know there is no parking 10 

included on-site and you are going to have to 11 

get yourself over to the Topaz and get your 12 

parking down there. 13 

  But if you build a hotel that has, 14 

as is planned, one room for every -- or one 15 

parking space for every room, you would know 16 

that, okay, this might be the place that I 17 

would want to go.  I get the same ambience or 18 

former ambiance of N Street, but I have all 19 

kinds of access to my car. 20 

  So I don't think -- so as our 21 

traffic engineer said, if you build it, they 22 
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will come.  And I think that's every reason to 1 

assume that people with cars will be attracted 2 

to a new hotel that will have readily 3 

available parking. 4 

  So the last thing is the Office of 5 

Planning report.  And I have to say that we 6 

take exception with virtually every point from 7 

the Office of Planning.  But most 8 

particularly, it comes back to the intent 9 

issue. 10 

  The Office of Planning takes the 11 

position by stating that hotel use is 12 

anticipated within this zone as "evidenced by 13 

the specific criteria."  OP essentially takes 14 

the position that hotels must be okay, because 15 

otherwise there wouldn't be criteria regarding 16 

them as opposed to the clear intent and the 17 

history of the Zoning Regulations, which was 18 

that hotels because they were potentially 19 

adverse to the character of SP-1, were only to 20 

be permitted by special exception, so the 21 

Board could review each one and determine 22 
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whether it was as Order 314 indicated, one of 1 

the situations in which the SP District -- in 2 

the SP District where a hotel should not be 3 

permitted. 4 

  OP suggests that the criteria are 5 

there to "evaluate" their impact on 6 

neighboring properties instead of realizing 7 

that the criteria are specific tests which 8 

have to be met in order to "ensure" that the 9 

height, bulk and design of the hotel or inn is 10 

in harmony with the existing uses and 11 

structures. 12 

  The report doesn't address either 13 

the bulk or the design of the hotel in any 14 

kind of specific way as required.  It merely 15 

states that the hotel is five stories, as it 16 

says in keeping with the existing scale and 17 

design of the buildings on the site, as well 18 

as other structures on the block. 19 

  In fact, the only two buildings in 20 

the entire north side of N Street that are 21 

more than four stories are one of the three 22 
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buildings in the Follies and the 10-story 1 

Topaz.  Most of the other buildings in that 2 

entire row are four stories and some are only 3 

three. 4 

  That's not a minor discrepancy.  5 

That's a 25 percent difference between what is 6 

the typical height and scale of the rest of 7 

the buildings on the block. 8 

  In addition, the report while 9 

noting that the proposed structure will occupy 10 

over 87 percent of the lot, says oh, but the 11 

mass is broken up by a 2,400 square foot 12 

courtyard, which is enclosed by a glass 13 

curtain wall.  The mass isn't broken up by 14 

anything, unless you happen to be very tall on 15 

the roof or so of the UAW Building looking in. 16 

  For everybody else, the mass is 17 

right at the building line.  And the only 18 

people that really get to enjoy that breaking 19 

up of the mass are the people who are patrons 20 

of the hotel and who are sitting in the atrium 21 

garden.  But to everybody else, it appears as 22 
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basically a very solid five stories, not at 1 

all like the ins and outs and substantial 2 

amount of open space that is what is there 3 

today. 4 

  So we would definitely disagree 5 

with OP that the mass is -- that the mass and 6 

height is appropriate. 7 

  Because the atrium courtyard isn't 8 

visible or even perceptible, the effective 9 

bulk of this building is 5 FAR, because that's 10 

what it feels like if you are on the outside 11 

of that building.  And that's 25 percent of 12 

even the maximum that is permitted in the 13 

zone. 14 

  CHAIRMAN LOUD:  Ms. McCarthy, I'm 15 

going to ask if you could begin to wind down 16 

your testimony -- 17 

  MS. McCARTHY:  Okay.   18 

  CHAIRMAN LOUD:  -- now at this 19 

point.  I think we are -- I don't know if the 20 

clock is still running or not. 21 

  MR. MOY:  We're at about 48 of 49 22 
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minutes, Mr. Chairman. 1 

  CHAIRMAN LOUD:  48 or 49 minutes, 2 

okay. 3 

  MR. MOY:  Yes, the clock just sort 4 

of stopped. 5 

  CHAIRMAN LOUD:  Okay.   6 

  MR. MOY:  But I'm keeping track. 7 

  CHAIRMAN LOUD:  You have run the 8 

clock out. 9 

  MR. MOY:  I'm keeping track 10 

manually. 11 

  MS. McCARTHY:  Okay.  As to the 12 

Office of Planning's suggestion that HPRB will 13 

take care of making sure that the special 14 

treatment in the way of design building, 15 

setbacks, greening, landscape controls, blah, 16 

blah, blah, that is necessary to avoid adverse 17 

impact will happen, that's really not showing 18 

much familiarity with Historic Preservation 19 

Review Board, which will basically be focused 20 

on the new building and not on whether it 21 

casts light and shadow on the building next 22 
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door. 1 

  If the Board does require design 2 

changes and proposed project to reduce the 3 

adverse effect -- if this Board does not 4 

require design changes in the proposed project 5 

to reduce the adverse impact on the Tabard, 6 

nobody else will. 7 

  Lastly, I talked about the 8 

streetscape and landscape.  I won't go through 9 

that again and the problems with parking. 10 

  We definitely do not see where the 11 

Office of Planning decides to just choose 12 

seven or eight blocks that are SP-1 and SP-2 13 

and there is no evidence in the OP report what 14 

blocks it has chosen, so it's a little hard to 15 

figure out why OP concludes that there is a 16 

balance of uses. 17 

  Let me just skip to the conclusion. 18 

 In short, the applicant purchased an historic 19 

residential structure in a Historic District 20 

in a zone which is designed to be a buffer 21 

between the high density commercial district 22 
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to the south and the low-scale residential 1 

neighborhood to the north. 2 

  A sequence of down-zonings was 3 

purposefully adopted by the Zoning Commission 4 

to protect the unique character of the area 5 

and then the Commission further emphasized the 6 

importance of protecting the character by 7 

adopting the Dupont Circle Overlay. 8 

  The applicant is requesting zoning 9 

relief to convert which was formerly 10 

residential property into a hotel, despite the 11 

fact that it does not meet the intent of the 12 

Zoning Regulations that special exceptions for 13 

hotel use in SP-1 only be granted if they 14 

don't adversely affect the residential 15 

character of the neighborhood. 16 

  This application adversely affects 17 

the light and air of the neighboring property, 18 

eliminates the open space in the rear, 19 

violates the requirement for balance of uses 20 

in the vicinity of the property and creates a 21 

dangerous traffic situation with regard to 22 
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establishing a large parking garage access to 1 

an alley with a 10 foot width at the opening. 2 

  And then the applicant adds insult 3 

to injury by designing the project with it's 4 

own internal garden space which adds bulk to 5 

the building reserving the open space for the 6 

private enjoyment of only the hotel's guests 7 

while ruining the enjoyment of the existing 8 

open space for the Tabard and other 9 

neighboring property off the alleys. 10 

  For all of these reasons, the Board 11 

must reject the requested zoning relief.  At 12 

the very least, if the Board does not reject 13 

the application entirely, it just exercise its 14 

option in 512.4 and provide for a substantial 15 

setback from the property line and a stepping 16 

down on the -- of the height on both the east, 17 

west and north sides of the building to 18 

preserve the light and air for the neighboring 19 

properties. 20 

  Thank you very much for your 21 

indulgence. 22 
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  CHAIRMAN LOUD:  Thank you, Ms. 1 

McCarthy.  It was a little long, but I think 2 

it was very helpful sort of, at least your 3 

take, on 512 and walking through it and the 4 

history of the Overlay and SP Zone. 5 

  Mr. Keys? 6 

  MS. BRAY:  Mr. Chairman? 7 

  CHAIRMAN LOUD:  Yes? 8 

  MS. BRAY:  If I might ask just a 9 

couple of questions on redirect? 10 

  CHAIRMAN LOUD:  I'm sorry, I'm 11 

sorry. 12 

  MS. BRAY:  I would appreciate it. 13 

  CHAIRMAN LOUD:  Yes, okay. 14 

  MS. BRAY:  I know we have gone 15 

over, but I will keep it brief. 16 

  CHAIRMAN LOUD:  Well, typically 17 

redirect would come after the cross, but -- 18 

  MS. BRAY:  Oh, I'm sorry.  Prior to 19 

completion -- 20 

  CHAIRMAN LOUD:  -- if you just want 21 

-- 22 
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  MS. BRAY:  -- of direct testimony. 1 

  CHAIRMAN LOUD:  Okay.   2 

  MS. BRAY:  It's getting late.  Ms. 3 

McCarthy, you talked about the parking and the 4 

number of parking spaces that are being 5 

required.  In your opinion as an expert in 6 

planning and zoning, when a property or a use 7 

is parked at more than twice that is -- of the 8 

minimum required parking spaces, can you -- 9 

would you construe that parking use as 10 

accessory to the primary use on the property 11 

or a separate primary use? 12 

  MS. McCARTHY:  I would be very 13 

afraid that although this, as I said, will be 14 

attractive to people who want to go in a hotel 15 

and have a car, even that is unlikely to 16 

occupy all those spaces.  So I would be afraid 17 

that the applicant would turn around and lease 18 

out spaces to other office buildings in the 19 

area. 20 

  In fact, there seems to be some 21 

evidence that the applicant does that already. 22 
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  MS. BRAY:  Is parking garage or 1 

parking facility in and of itself a permitted 2 

use in the SP? 3 

  MS. McCARTHY:  No, it is not. 4 

  MS. BRAY:  Are you familiar with 5 

section 510 of the Zoning Regulations, which 6 

is the SP, and I've got a copy here if you 7 

would like to look at it? 8 

  MS. McCARTHY:  That would be good. 9 

  MS. BRAY:  Section 510 deals with 10 

accessory parking spaces.  In your opinion, is 11 

the number of parking spaces that are proposed 12 

in excess of the required parking for this 13 

site? 14 

  MS. McCARTHY:  Oh, it's definitely 15 

in excess of the required parking for the 16 

site. 17 

  MS. BRAY:  And is it your opinion 18 

that section 510 in addition to section 512 19 

might apply in this case? 20 

  MS. McCARTHY:  I would think it 21 

certainly might.  The 510.3, "Total number of 22 
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parking spaces provided for the principal use 1 

shall not exceed the minimum number of spaces 2 

required for the principal use."  I think that 3 

would be applicable. 4 

  MS. BRAY:  Okay.  Thank you very 5 

much. 6 

  MR. KEYS:  Thank you, Mr. Chairman. 7 

 Ms. McCarthy, I would like to discuss the OP 8 

report. 9 

  MS. McCARTHY:  Okay.   10 

  MR. KEYS:  But the OP report I want 11 

to discuss is Exhibit 43 in the file.  Do you 12 

have a copy of it? 13 

  MS. McCARTHY:  Does it look like 14 

this? 15 

  MR. KEYS:  No.   16 

  MS. McCARTHY:  Oh, you want the one 17 

from March 8, 2006? 18 

  MR. KEYS:  No, I want the one from 19 

January 13, 2006. 20 

  MS. McCARTHY:  Oh, yes, I have that 21 

one. 22 
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  MR. KEYS:  Does it look familiar? 1 

  MS. McCARTHY:  It looks familiar 2 

because it was in my file. 3 

  MR. KEYS:  But it has your name as 4 

the sender of the memorandum. 5 

  MS. McCARTHY:  It has my name on 6 

there, but my initials are not JLS. 7 

  MR. KEYS:  Nonetheless, this is a 8 

document from the Office of Planning at a time 9 

when you were the Director of the Office of 10 

Planning? 11 

  MS. McCARTHY:  I think so. 12 

  MR. KEYS:  And you are saying this 13 

is not your report? 14 

  MS. McCARTHY:  No, I'm saying that 15 

I was very upset and disappointed when I saw 16 

that this report had gone out, because I did 17 

not review this report.  We were in the middle 18 

of doing the Comprehensive Plan, Inclusionary 19 

Zoning, the Upper Wisconsin fight.  We had a 20 

lot going on and I was not reviewing every BZA 21 

case that went out. 22 
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  MR. KEYS:  This report approves the 1 

applicant's plans, does it not? 2 

  MS. McCARTHY:  You know, I have not 3 

-- it was in my file, but I have not looked at 4 

it in -- 5 

  MR. KEYS:  All right. 6 

  MS. McCARTHY:  -- detail. 7 

  MR. KEYS:  Well, let's look at it. 8 

 Let's look at the recommendations on the last 9 

page.  Would you read the recommendation? 10 

  MS. McCARTHY:  "Office of Planning 11 

concludes the applicant has met the burden of 12 

proof pursuant to DCMR 3103 and 3104 for the 13 

granting of the requested special exception 14 

for hotel use and variance of court 15 

requirements."  I don't see any recommendation 16 

about 512. 17 

  "OP recommends the structure relief 18 

not be approved until adequate time has 19 

allowed for the neighborhood and HPRB review 20 

of the plan." 21 

  MR. KEYS:  Now, let's go back to 22 
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the conclusions of that Office of Planning 1 

report that has your name on it. 2 

  MS. McCARTHY:  Okay.  You know 3 

what, I would be happy to do that. 4 

  MS. BRAY:  Actually -- 5 

  MS. McCARTHY:  But it is not my 6 

report.  I don't agree with the report. 7 

  MS. BRAY:  I'm actually going to 8 

object on this, because cross examination is 9 

supposed to not exceed the scope of direct.  10 

And there was no testimony about Ms. 11 

McCarthy's prior review of the plans. 12 

  She is here as a witness 13 

representing the Tabard Inn.  She is in 14 

private practice as a professional land use 15 

planner.  She is no longer employed with the 16 

City.  And I'm not sure this is relevant since 17 

this report relates to a plan that the 18 

applicant is no longer supporting and has 19 

asked to be changed on numerous occasions, but 20 

most recently when this case came back down on 21 

remand. 22 
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  So we are no longer looking at the 1 

plans that were reviewed under -- by OP in 2 

January of 2006.  That application is, for all 3 

intents and purposes, dead. 4 

  MR. KEYS:  Mr. Chairman? 5 

  CHAIRMAN LOUD:  Yes, sir? 6 

  MR. KEYS:  I understand the frantic 7 

scrambling away from this report. 8 

  CHAIRMAN LOUD:  Yes. 9 

  MR. KEYS:  The report speaks for 10 

itself.  It has her name on it.  She was the 11 

Director of the Office of Planning.  If she 12 

disagreed with its findings, she made no 13 

protest at the report, that I'm aware of in 14 

this record -- 15 

  CHAIRMAN LOUD:  Yes. 16 

  MR. KEYS:  -- disassociating 17 

herself from the report from the Department.  18 

And I think it is directly relevant what the 19 

Office of Planning judged and considered in 20 

thinking through this proposal, because, at 21 

the time of this report, the applicant had 22 
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scaled down its plans to a height and a size 1 

and a bulk consistent with the current plans. 2 

 I think it's very relevant. 3 

  CHAIRMAN LOUD:  Let's talk about 4 

that for two seconds.  Now, clearly, you can 5 

impeach on prior -- 6 

  MS. BRAY:  Sure. 7 

  CHAIRMAN LOUD:  You can impeach 8 

credibility prior to consistent statements, 9 

right? 10 

  MS. BRAY:  I would totally concede 11 

that. 12 

  CHAIRMAN LOUD:  Okay.   13 

  MS. BRAY:  And -- 14 

  CHAIRMAN LOUD:  So if he is 15 

impeaching her on a prior inconsistent 16 

statement that is inconsistent with the 17 

testimony that she is presenting right now, 18 

that would be permissible, right? 19 

  MS. BRAY:  That would be 20 

permissible if we were strictly following the 21 

Rules of Evidence. 22 
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  CHAIRMAN LOUD:  Yes. 1 

  MS. BRAY:  But if we were strictly 2 

following the Rules of Evidence, this report 3 

would never have been entered into the record, 4 

because it wasn't written by the person who 5 

testified to it.  It wouldn't have been able 6 

to come into the record at all. 7 

  Travis Parker spoke on the record 8 

for the Office of Planning, although the 9 

report is signed by Ellen McCarthy, it 10 

actually has somebody else's -- or from Ellen 11 

McCarthy and it's signed by JLS, who I believe 12 

is Jennifer Steingasser, who was not here at 13 

the January or February hearing.  I'm losing 14 

track at this point. 15 

  But I also note for the record that 16 

if we go back to the transcripts from the 17 

hearing at which this report was relevant, it 18 

was withdrawn by the Office of Planning. 19 

  CHAIRMAN LOUD:  And -- 20 

  MS. BRAY:  After cross examination. 21 

  CHAIRMAN LOUD:  Yes, okay.  So it's 22 
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kind of the next point I was going to.  1 

Clearly, you can impeach on credibility of 2 

prior inconsistent statements.  But if the 3 

plans were different, what would be 4 

inconsistent about the testimony today with 5 

the previous report? 6 

  MR. KEYS:  The methodology. 7 

  CHAIRMAN LOUD:  I don't -- 8 

  MR. KEYS:  She has -- 9 

  CHAIRMAN LOUD:  I'm not -- 10 

  MR. KEYS:  -- testified -- 11 

  CHAIRMAN LOUD:  -- that 12 

sophisticated.   13 

  MR. KEYS:  -- as to the -- 14 

  CHAIRMAN LOUD:  I'm not following 15 

you on that. 16 

  MR. KEYS:  She has testified as to 17 

the appropriate analysis that one must give an 18 

SP project special exception hotel use.  She 19 

has testified what you have to look at, what 20 

the appropriate vicinity is.  She has 21 

testified as to the size of -- 22 
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  CHAIRMAN LOUD:  Okay.  Let me -- 1 

  MR. KEYS:  -- the structure, the 2 

relation to its scale. 3 

  CHAIRMAN LOUD:  Just let me ask 4 

some questions. 5 

  MR. KEYS:  She has -- 6 

  CHAIRMAN LOUD:  I'm not disputing. 7 

  MR. KEYS:  Okay.   8 

  CHAIRMAN LOUD:  I just need to 9 

understand.  So you are saying that the way 10 

she talked about the balancing uses, for 11 

example, and the importance of that is 12 

inconsistent with how she talked about it at 13 

today's testimony? 14 

  MR. KEYS:  Absolutely. 15 

  CHAIRMAN LOUD:  Okay.  And that 16 

doesn't yet get us over the hurdle, if that's 17 

actually her statement, which is the second 18 

part of what Ms. Bray is objecting to.  But 19 

the point you are making is that in a prior 20 

lifetime, she took a position inconsistent 21 

with how you walk through a 512 analysis than 22 
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her testimony today? 1 

  MR. KEYS:  That's correct. 2 

  CHAIRMAN LOUD:  And I don't have 3 

that report, but how is it inconsistent? 4 

  MR. KEYS:  It is inconsistent.  I 5 

mean, do you want me to -- 6 

  CHAIRMAN LOUD:  Well, if you can 7 

just summarize it and sort of tell me? 8 

  MR. KEYS:  Okay.  I can summarize 9 

it.  She has just finished talking about what 10 

the appropriate area -- 11 

  CHAIRMAN LOUD:  Thank you. 12 

  MR. KEYS:  -- the vicinity for 13 

considering uses.  The conclusion in this 14 

report is that this hotel use doesn't affect 15 

the balance of uses in the appropriate area, 16 

the vicinity area. 17 

  She says that the Board should 18 

never leave it to the Historic Preservation to 19 

protect and enhance design elements, that 20 

somehow this Board needs to interpose itself 21 

or substitute its judgment for the Board. 22 
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  But in this report, she clearly 1 

indicates that this proposal maintains 2 

existing scale and design and goes on to say 3 

"the structure is limited to five stories and 4 

the appearance and structure of the buildings 5 

will be maintained through the approval of the 6 

Historic Preservation Review Board." 7 

  Well, that directly contradicts 8 

what she is just telling you, which is not to 9 

listen to the Board or to ignore the Board, 10 

make the judgment yourself with respect to it. 11 

  CHAIRMAN LOUD:  I didn't hear her 12 

testify to that. 13 

  MS. BRAY:  I also think Ms. 14 

McCarthy has clearly testified that this is 15 

actually not her statement.  If it was her 16 

statement, then clearly she could be impeached 17 

upon, based on a prior inconsistent statement. 18 

  Although, I'm not sure I would 19 

argue that she could be impeached if it's not 20 

her statement and it is not relevant to the 21 

plans that are currently before the Board. 22 
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  MR. KEYS:  I'm sorry, it's -- 1 

  MS. BRAY:  And I think -- 2 

  MR. KEYS:  -- too convenient -- 3 

  MS. BRAY:  -- we are wasting 4 

time -- 5 

  MR. KEYS:  -- to disassociate 6 

yourself -- 7 

  MS. BRAY:  -- to dwell on it.  She 8 

has conceded -- 9 

  MR. KEYS:  -- four years later. 10 

  CHAIRMAN LOUD:  Well, time out.  We 11 

have got to talk one at a time, so that 12 

everyone can get their position on the record 13 

and the Court Reporter can pick it up. 14 

  So I think Mr. Keys was responding 15 

to a question I had asked about how on earth 16 

he was planning to impeach the credibility of 17 

Ms. McCarthy based on this 2006 report. 18 

  Now, he responded that it was based 19 

on an inconsistent methodology.  I'm looking 20 

at the report and in this report, she walks 21 

through the same method that she walked 22 
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through at the hearing. 1 

  Now, the conclusions may be 2 

different, but -- 3 

  MR. KEYS:  The conclusions -- 4 

  CHAIRMAN LOUD:  -- you didn't say 5 

conclusions. 6 

  MR. KEYS:  Well, I said the 7 

methodology. 8 

  CHAIRMAN LOUD:  You said the 9 

methodology. 10 

  MR. KEYS:  The methodology says 11 

that you don't need to -- here she says rely 12 

on Historic Preservation to protect the design 13 

elements of the project.  In her testimony 14 

just now, she says you don't need to do that. 15 

 The process, the Dupont Circle Overlay is 16 

intended to protect the design elements of the 17 

project. 18 

  CHAIRMAN LOUD:  Mr. Keys? 19 

  MR. KEYS:  This Board concludes -- 20 

  CHAIRMAN LOUD:  Mr. Keys, can I be 21 

honest with you?  I think it's a stretch. I 22 
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really do. 1 

  MR. KEYS:  This report concludes-- 2 

  CHAIRMAN LOUD:  And I would like to 3 

ask you to wrap it up quickly. 4 

  MR. KEYS:  Chairman Loud, I'm -- 5 

  CHAIRMAN LOUD:  And move on. 6 

  MR. KEYS:  -- respectfully, I'm 7 

going to ask, we were given this 17 page 8 

testimony with legal citations -- 9 

  CHAIRMAN LOUD:  I'm not -- 10 

  MR. KEYS:  -- and references to 11 

Zoning Commission orders -- 12 

  CHAIRMAN LOUD:  Yes. 13 

  MR. KEYS:  -- in the middle of Mr. 14 

Nelson's testimony. 15 

  CHAIRMAN LOUD:  Yes. 16 

  MR. KEYS:  I haven't had an 17 

opportunity to read it.  I have been skimming 18 

it as the testimony has gone on.  We would 19 

want, the applicant demands an opportunity to 20 

respond to this. 21 

  CHAIRMAN LOUD:  I'm not trying to 22 
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limit in any way your ability to cross examine 1 

the witness on all of what she testified to.  2 

But the specific attempt to impeach her 3 

credibility on the basis of a report that was 4 

not introduced as a part of her testimony, 5 

that was not discussed as a part of her 6 

testimony, which addresses plans that have 7 

changed and which also the witness has 8 

testified are not her representations. 9 

  And what I'm suggesting is that you 10 

rapidly move away from this line of 11 

questioning.  You can note your objection for 12 

the record, a continuing objection. 13 

  MR. KEYS:  Noted. 14 

  CHAIRMAN LOUD:  And then we will 15 

let that play out the way it plays out.  And I 16 

think you have got a lot to cross examine her 17 

on in terms of what she testified to.  And 18 

this is sort of tertiary.  This is sort of a 19 

side bar issue that I don't think you are 20 

making the case impeaches the credibility of 21 

this witness on her direct testimony with 22 
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respect to the plan before the BZA right now. 1 

  MR. KEYS:  Ms. McCarthy, who is 2 

JLS? 3 

  MS. McCARTHY:  That would be 4 

Jennifer Steingasser. 5 

  MR. KEYS:  And Jennifer Steingasser 6 

was also the author of the current OP report, 7 

memorandum, dated September 28, 2009? 8 

  MS. McCARTHY:  I think Ms. Bray 9 

just said a little while ago that Ms. 10 

Steingasser wasn't the author of this report, 11 

it was Travis Parker.  She was his superior 12 

and she approved it. 13 

  MR. KEYS:  Would you look at the 14 

report that I'm talking about, September 28, 15 

209? 16 

  MS. McCARTHY:  Right. 17 

  MR. KEYS:  Isn't it from Jennifer 18 

Steingasser? 19 

  MS. McCARTHY:  Well, didn't the 20 

other one say Ellen McCarthy?  It's -- 21 

  MR. KEYS:  If you don't know, you 22 
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can say you don't know. 1 

  MS. McCARTHY:  Ex-officio.  No.  2 

Oh, all right.  Do I -- I believe Ms. Jackson 3 

is here because Ms. Jackson is the author of 4 

the report. 5 

  MR. KEYS:  Ms. McCarthy, do you 6 

believe that the 200 foot zone is the 7 

appropriate distance to measure the balance of 8 

uses within the SP Zone? 9 

  MS. McCARTHY:  I said that I 10 

thought there were two different approaches 11 

that could be used.  The Zoning Regulations 12 

don't define what is vicinity, so I went to 13 

the only definition of vicinity, that the 14 

Zoning Regulations give in terms of 15 

determining impacts, and that is 200 feet. 16 

  But I also then cited the All State 17 

case where the Board had looked at uses within 18 

the same SP Zone in which the proposed hotel 19 

was located.  And we would be happy to look at 20 

the impacts within the SP-1 Zone in which this 21 

hotel is located. 22 
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  But going to SP-1 and SP-2 and 1 

seven or eight blocks that we don't even know 2 

where they are, I don't find compelling in 3 

terms of demonstrating that there is a 4 

balanced mix of uses. 5 

  MR. KEYS:  I'm going to go back to 6 

your report and look at your comments on page 7 

no. 3 and 4 with respect to Zoning Commission 8 

Order 282. 9 

  MS. BRAY:  I'm sorry, for a point 10 

of order.  Are you -- or clarification.  Are 11 

you referring to Ms. McCarthy's testimony 12 

today or of a prior OP report?  Just so we can 13 

follow along. 14 

  MR. KEYS:  No, I'm referring to her 15 

report of today. 16 

  MS. BRAY:  Okay.   17 

  MR. KEYS:  Page 3. 18 

  MS. McCARTHY:  Order 282, you said? 19 

  MR. KEYS:  That's right. 20 

  MS. McCARTHY:  My pagination may be 21 

a little different, because given my age, I 22 
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put mine in slightly larger print. 1 

  MR. KEYS:  Okay.  Well, it looks 2 

like it is page 4 then.  I'm looking at the 3 

text that you quote from that Commission 4 

order.  And that Commission order directs 5 

attention to larger areas than 200 feet, does 6 

it not? 7 

  MS. McCARTHY:  It was a rezoning 8 

and so it was saying it was splitting the SP-2 9 

Zone and making some of it Zoned SP-1 and some 10 

of it Zoned SP-2.  So it lists a number of 11 

places that it was making SP-1.  They are not 12 

contiguous.  They are spread in a lot of 13 

different places. 14 

  MR. KEYS:  But the areas described, 15 

the areas within which the perimeters they are 16 

describing are much larger than 200 feet, are 17 

they not? 18 

  MS. McCARTHY:  If I added up all of 19 

the areas that were rezoned SP-1, it probably 20 

is larger than 200 feet.  But like I said, 21 

they are not contiguous areas.  Some are on 22 
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one side of Connecticut Avenue, as I recall, 1 

some are on the other side, Rhode Island, 2 

Massachusetts 50 percent. 3 

  MR. KEYS:  I'm sorry.  Aren't these 4 

contiguous areas?  The language you quote, and 5 

again, if you look in the middle of that text, 6 

the square bounded by Mass., 17th, 18th and N 7 

Street, the south side of N, the north side of 8 

Rhode Island Avenue to west of 17th Street.  9 

The area bounded by Rhode Island Avenue, Mass. 10 

Avenue, 17th and 15th Streets.  Aren't those 11 

contiguous? 12 

  MS. McCARTHY:  Yes, but it's also 13 

both sides of New Hampshire Avenue and 18th 14 

Street between R Street and south -- 15 

  MR. KEYS:  But, please, answer -- 16 

please, stay with my  -- 17 

  MS. McCARTHY:  -- at Q Street. 18 

  MR. KEYS:  -- question.  Aren't the 19 

two areas I just described contiguous areas?  20 

They are bounded by 17th Street. 21 

  MS. McCARTHY:  17th and 15, Rhode 22 
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Island, Mass., yes. 1 

  MR. KEYS:  So I mean, isn't it as 2 

likely that you could choose that area as the 3 

area in which this zoning order says to 4 

instruct -- to ensure the continued mix of 5 

embassy, chancery, residential and office use? 6 

 Isn't that a fair reading?  Isn't that an 7 

appropriate reading of this regulation -- of 8 

this Commission order? 9 

  MS. McCARTHY:  Well, the -- what I 10 

chose were those areas that are all SP-1 that 11 

are contiguous and are separated by PUDs, 12 

Massachusetts Avenue and SP-2. 13 

  MR. KEYS:  But why isn't 17th 14 

Street to the east contiguous? 15 

  MS. McCARTHY:  You know, I don't 16 

have the Zoning Map in front of me to see 17 

where SP-1 and SP-2 end over on 17th Street. 18 

  MR. KEYS:  All right.  I'll take 19 

that as an answer that you don't know. 20 

  You mentioned a curb cut in 21 

connection with this project.  Are you 22 
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familiar with the plans of the applicant? 1 

  MS. McCARTHY:  I am. 2 

  MR. KEYS:  Can you point out the 3 

curb cut? 4 

  MS. McCARTHY:  It's a layby.  It 5 

may not be technically a curb cut. 6 

  MR. KEYS:  You were not present at 7 

the last hearing, were you not, Ms. McCarthy? 8 

  MS. McCARTHY:  Oh, I have been at 9 

them all. 10 

  MR. KEYS:  You did not hear the 11 

applicant indicate that they were not going to 12 

pursue the layby? 13 

  MS. McCARTHY:  I must have missed 14 

that. 15 

  MR. KEYS:  Okay.  Ms. McCarthy, I 16 

think you had a slide up, I think probably 17 

that slide suggested.  You indicated that 18 

people who have the unfortune or misfortune of 19 

being at the back of the buildings would have 20 

to look over a parking lot or look over -- but 21 

they would -- they have light and air right 22 
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now. 1 

  The subject property, if the 2 

subject property is built as proposed, isn't 3 

it the case that it is built at the widest 4 

part of the alley at the rear of the property? 5 

  MS. McCARTHY:  It is at the widest 6 

part of the alley. 7 

  MR. KEYS:  And wouldn't the 8 

buildings that are opposite it have virtually 9 

the same light and air that they would at the 10 

rear that they do now? 11 

  MS. McCARTHY:  Well, there are 12 

carriage houses here and here.  They certainly 13 

will not.  There -- and you can see from this 14 

diagram it may be the widest part of the 15 

alley, but it is not that wide.  But I think 16 

my major point was the Dupont Circle Overlay, 17 

the Comprehensive Plan, the SP-2 Regulations 18 

or I mean 512 all oblige us to look at 19 

preserving the scale and character, which 20 

includes openness on the rear of those 21 

buildings. 22 
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  So if the Board approves this and 1 

says you know what, it doesn't really matter, 2 

fill 100 percent of your lot, it's fine with 3 

us, then there is -- that sets a precedent or 4 

there is no way to then deny other property 5 

owners who would go ahead and do the same 6 

thing. 7 

  So you would have a change from the 8 

whole character of that where you see all of 9 

that open space that is around the rear alleys 10 

on either side to one where everybody would be 11 

building up to their property line. 12 

  MR. KEYS:  How tall are the 13 

existing buildings in relation to the Tabard 14 

Inn? 15 

  MS. McCARTHY:  Which existing 16 

buildings? 17 

  MR. KEYS:  The existing buildings, 18 

subject property. 19 

  MS. McCARTHY:  I indicated one was 20 

five stories.  I think the others are four.  21 

One may be four with an English basement. 22 
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  MR. KEYS:  Okay.   1 

  MS. McCARTHY:  There is -- there 2 

are three buildings that were functioning as 3 

one building that have a mansard roof.  And so 4 

I don't know whether you count that as four 5 

and a half.  There is one that is four.  There 6 

is one that is three with a mansard roof.  And 7 

there is one that is three with a mansard roof 8 

or a sort of modified mansard roof. 9 

  MR. KEYS:  Now, going back to your 10 

report, today's report, you make reference in 11 

here, and again, I've got one, two, three, 12 

four, I think it is page 7, it's compatibility 13 

with the Comprehensive Plan. 14 

  MS. McCARTHY:  Yes. 15 

  MR. KEYS:  You note here about four 16 

or five lines down that the project is 17 

inconsistent with the Comp Plan goals for the 18 

Dupont Circle target area and near northwest 19 

element. 20 

  MS. McCARTHY:  Correct. 21 

  MR. KEYS:  And are you familiar 22 
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with the applicant's, not the applicant, the 1 

party opponent, the Tabard Inn's statement 2 

filed on September 28, 2009 in opposition to 3 

the application? 4 

  MS. McCARTHY:  I believe so. 5 

  MR. KEYS:  And I would ask you, if 6 

counsel can hand that to you, to look at page 7 

3 and page 4 and page 6 and page 7, all of 8 

which reference the policies governing the 9 

near northwest Overlay, District area.  Is 10 

that correct? 11 

  MS. McCARTHY:  Yes. 12 

  MR. KEYS:  Now, I would suspect 13 

that you are familiar with this.  This is a 14 

copy from the Office of Planning's website of 15 

a Map showing the near northwest area. 16 

  MS. McCARTHY:  Right. 17 

  MR. KEYS:  Is the subject property 18 

inside the boundary of the near northwest 19 

area? 20 

  MS. McCARTHY:  No.  The starting  21 

boundary of near northwest is Massachusetts 22 
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Avenue and the square abuts Massachusetts 1 

Avenue. 2 

  MR. KEYS:  So the references to the 3 

Comp Plan pertaining to this section really 4 

have no application to this property?  I mean, 5 

this property is in the Central Employment 6 

District, isn't it? 7 

  MS. McCARTHY:  It is technically 8 

classified as that, but the Comp Plan makes 9 

the point that when you had to define an area 10 

for Central Employment District or any of the 11 

area elements, it was -- it had to necessarily 12 

be somewhat broad brush. 13 

  MR. KEYS:  And doesn't the central 14 

employment area encourage hotel development as 15 

a response to the District's needs to provide 16 

for tourism and economics and growth? 17 

  MS. McCARTHY:  It only encourages 18 

the hotel development in high density zoned 19 

areas where hotel development is appropriate. 20 

  I think it would be pretty safe to 21 

say the City generally only encourages hotels 22 
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where they are matter-of-right development. 1 

  MR. KEYS:  Well, you have claimed 2 

an anomaly in the Zoning Regulations.  An 3 

anomaly which permits hotels to become special 4 

exceptions and to occupy 100 percent of their 5 

lot. 6 

  MS. McCARTHY:  Right. 7 

  MR. KEYS:  How long has that 8 

anomaly existed? 9 

  MS. McCARTHY:  Since Order 314, 10 

which, as I said, was doing hotels citywide 11 

and which changed what had been the Zoning 12 

Commission's specific decision to classify all 13 

hotel use as commercial in the SP-1. 14 

  MR. KEYS:  When was that?  Do you 15 

know when 314 was adopted? 16 

  MS. McCARTHY:  314, 1980. 17 

  MR. KEYS:  So for the last 30 years 18 

that anomaly has existed? 19 

  MS. McCARTHY:  Right. 20 

  MR. KEYS:  Are you aware of any 21 

proposals to change that?  Any pending 22 
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regulation changes? 1 

  MS. McCARTHY:  I hope so. 2 

  MR. KEYS:  Are you aware of any? 3 

  MS. McCARTHY:  I'll have to talk to 4 

Mr. Turnbull and see what he thinks, but the -5 

- as you know, the Office of Planning is going 6 

through a major revision of the -- 7 

  MR. KEYS:  I understand that. 8 

  MS. McCARTHY:  -- Zoning 9 

Ordinances. 10 

  MR. KEYS:  Are you aware of any 11 

proposals to change that?  That's the 12 

question. 13 

  MS. McCARTHY:  I'm not aware of any 14 

proposal specifically. 15 

  COMMISSIONER TURNBULL:  All the 16 

regulations are being reviewed. 17 

  MS. McCARTHY:  Right. 18 

  COMMISSIONER TURNBULL:  All of the 19 

regulations will be reviewed and they will be 20 

issued at some point later this year or the 21 

beginning of next year. 22 
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  MR. KEYS:  I'm just looking at the 1 

fact that for 30 years the regulation has 2 

existed and that's all I wanted to establish. 3 

  No further questions, Mr. Chairman. 4 

  CHAIRMAN LOUD:  Thank you, Mr. 5 

Keys.  Ms. Bray? 6 

  MS. BRAY:  Thank you.  A couple of 7 

questions.  First, we went through 512 and Mr. 8 

Keys asked you on cross about or I think it 9 

was Order 282, which talked about a balance of 10 

uses in the vicinity and how you define that. 11 

  And Order No. 282, I think, was a 12 

rezoning and there was language in there that 13 

he pointed you to that mentioned a balance of 14 

uses that included things like chanceries and 15 

embassies and institutional uses. 16 

  Is the language in 512, is it that 17 

broad? 18 

  MS. McCARTHY:  No, no.  When it is 19 

talking about the balance of the uses? 20 

  MS. BRAY:  Yes. 21 

  MS. McCARTHY:  No. 22 
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  MS. BRAY:  And what does 512.5 1 

refer to? 2 

  MS. McCARTHY:  It refers to, let me 3 

find the exact wording -- 4 

  MS. BRAY:  Is it -- 5 

  MS. McCARTHY:  "A balance of 6 

residential, office and hotel are in uses in 7 

the SP District and the vicinity of the hotel 8 

or the inn." 9 

  MS. BRAY:  So for purposes of this 10 

review, are you making any distinction between 11 

office uses that are devoted to nonprofits or 12 

institutions or chancery? 13 

  MS. McCARTHY:  No. 14 

  MS. BRAY:  Okay.  Actually, I think 15 

that is all I have.  Thank you. 16 

  CHAIRMAN LOUD:  Do Board Members 17 

have any questions for the witness?  Okay.   18 

  COMMISSIONER TURNBULL:  Ms. 19 

McCarthy, in your concluding paragraph or in 20 

your conclusion, you are sort of totally 21 

rejecting the hotel use in this area? 22 
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  MS. McCARTHY:  Yes. 1 

  COMMISSIONER TURNBULL:  But you 2 

make a caveat that if the Board acquiesces to 3 

the special exception, that we need to look at 4 

512.4. 5 

  MS. McCARTHY:  Yes. 6 

  COMMISSIONER TURNBULL:  But isn't 7 

it also 1501.4, also?  And in this case, it 8 

would be the most stringent aspect. 9 

  MS. McCARTHY:  Oh, yes, there is a 10 

provision in 1501.4. 11 

  COMMISSIONER TURNBULL:  Right. 12 

  MS. McCARTHY:  Yes, that would 13 

permit the Board to do that, yes. 14 

  COMMISSIONER TURNBULL:  And the 15 

most stringent criteria is what the Board 16 

should be following? 17 

  MS. McCARTHY:  I'm sorry, Mr. 18 

Turnbull, I'm drowning in paper.  Because I 19 

know that I have a folder that has that entire 20 

order in it and you don't have your's, right? 21 

  I'm sorry, Mr. Turnbull, rather 22 
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than hold you up any more, could I ask you to 1 

just read it? 2 

  COMMISSIONER TURNBULL:  That's 3 

fine.  No, I just -- 4 

  MS. McCARTHY:  I'm familiar 5 

generally with the section that you are 6 

talking about. 7 

  COMMISSIONER TURNBULL:  Yes.  I 8 

guess the other thing is that the gist of what 9 

I get from your testimony is that the 10 

applicant has come before the Board looking 11 

for a special exception, but totally ignored 12 

the Overlay and the characteristics of this 13 

neighborhood and is building out to the max on 14 

this lot. 15 

  MS. McCARTHY:  Right. 16 

  COMMISSIONER TURNBULL:  And is not 17 

respecting setbacks or anything else for the 18 

community.  It kind of reminds me of like a 19 

PUD where we have amenities that are traded on 20 

and off and the community gets something out 21 

of it. 22 
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  The SP is a very specific zone.  1 

You've got to get a special exception for 2 

this.  But we are looking that certain aspects 3 

be followed to be able to do this. 4 

  MS. McCARTHY:  That's correct. 5 

  COMMISSIONER TURNBULL:  And your 6 

basic position is that none of that has been 7 

followed? 8 

  MS. McCARTHY:  That is true.  I 9 

mean, you know, whether you look at balance of 10 

uses, whether you look at the traffic 11 

situation, whether you look at the bulk, 12 

height, setbacks, light, air, it's just hard 13 

to find a -- that's why I said when you look 14 

at 512., was it, 4, 512.1 or .2, you can just 15 

stop right there and say it's not in harmony 16 

with the neighboring uses. 17 

  COMMISSIONER TURNBULL:  And I think 18 

one of your comments was that it is inward 19 

looking and not reaching out to the community. 20 

  MS. McCARTHY:  Right. 21 

  COMMISSIONER TURNBULL:  It sort of 22 
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is self-serving and creating its own 1 

environment for its users. 2 

  MS. McCARTHY:  Yes, right.  One of 3 

the things that is in my testimony that I 4 

spared you is the loss of that passageway, 5 

which used to provide views for people to the 6 

north of the building all the way straight to 7 

the cathedral, which is now going to be 8 

glassed in and enclosed only for the benefit 9 

of the hotel. 10 

  COMMISSIONER TURNBULL:  Okay.  11 

Thank you. 12 

  CHAIRMAN LOUD:  Are there any 13 

additional Board questions?  Okay.  And, Ms. 14 

Bray, are you closing out your case, at this 15 

point? 16 

  MS. BRAY:  We are. 17 

  CHAIRMAN LOUD:  Okay.   18 

  MS. BRAY:  I would like to make a 19 

brief summation.  I don't know whether it is 20 

appropriate to do so now?  I would -- I also 21 

have some procedural questions with respect to 22 
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whether the Board is going to entertain 1 

proposed findings of fact and conclusions of 2 

law, which I think might be appropriate in 3 

terms of determining how long I should go in 4 

my summation. 5 

  But I would like at least two 6 

minutes to make a brief closing argument. 7 

  CHAIRMAN LOUD:  You mean at the end 8 

of the proceeding where normally only the 9 

applicant gets a closing statement? 10 

  MS. BRAY:  I can do it now. 11 

  CHAIRMAN LOUD:  Well, why don't you 12 

just sum up, summarize your witnesses' 13 

testimony in two minutes, because you are not 14 

allowed a closing statement.  Only the 15 

applicant is allowed a closing statement. 16 

  MS. BRAY:  Understood.  I think -- 17 

let me very briefly try and summarize the 18 

hours of testimony that you have had and the 19 

volumes of testimony that you -- or evidence 20 

that you have been able to review. 21 

  CHAIRMAN LOUD:  But again, this is 22 
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not a closing, so we're just talking about -- 1 

  MS. BRAY:  I understand. 2 

  CHAIRMAN LOUD:  -- your case and 3 

summarizing your witnesses, not Mr. Keys' 4 

witnesses. 5 

  MS. BRAY:  Understand, understood. 6 

 Ms. McCarthy testified that the proper 7 

analysis of how one is to determine whether a 8 

proposed special exception for the hotel use 9 

in the SP-1 is to first look at 1301 -- I'm 10 

sorry, 3 -- 3104.1, whether an application is 11 

in harmony with the purposes and intent of the 12 

Zoning Regulations. 13 

  She further testified that there 14 

are additional controls in the SP Zone which 15 

refer to purposes and intent.  And in this 16 

case, we have explicit language both in the DC 17 

Overlay and the legislative history which 18 

direct us to see exactly what the purposes and 19 

intent mean. 20 

  And those purposes being protection 21 

of historic buildings, protection to scale, 22 
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protection of gardens and open spaces.  And 1 

she testified that the burden has -- the 2 

applicant's burden with respect to the 3 

harmony, for brevity I'll call it the harmony 4 

prong of 3104.1, has not been met. 5 

  She also testified that the 6 

property cannot meet the second prong of 7 

3104.1, which is that it will not tend to 8 

adversely impact the use of neighboring 9 

properties.  And there was voluminous 10 

testimony and evidence from Mr. Schwartz, Ms. 11 

Eig, Mr. Cohen and Mr. Nelson with respect to 12 

all of the adverse impacts that will be felt, 13 

both real, tangible and those which may be 14 

anticipated from this proposed use. 15 

  And I would submit that their 16 

testimony shows the burden has not been met. 17 

  Ms. McCarthy went on to say that 18 

you then conduct an analysis under the 19 

relevant provisions of 512, the specific 20 

provisions of 512, which require a finding 21 

that height, design, bulk are also in harmony 22 
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with the purpose and intent -- I'm sorry, with 1 

other surrounding uses that are existing in 2 

the area.  That burden has not been met she 3 

concluded. 4 

  512.5 requires a finding that the 5 

proposed use would result in a balance of 6 

uses.  This is specific language that is found 7 

in hotels, which is not found in other uses in 8 

the SP and yet, she determined that that 9 

balance of uses burden had not been met. 10 

  With respect to 512.6, she 11 

testified -- her testimony addresses that. 12 

  And with respect to 512.10, her 13 

testimony, her written testimony, I believe, 14 

summarizes and Mr. Nelson's testimony 15 

corroborates that the locations of driveways, 16 

access roads, circulations do, in fact, create 17 

dangerous or objectionable conditions and 18 

therefore that burden has not been met. 19 

  And I think the overwhelming 20 

evidence in the record is that, as 21 

demonstrated by all of the witnesses, there is 22 
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just not enough information to determine that 1 

this proposed use will not have real adverse 2 

impacts on the surrounding neighborhood and 3 

that the applicant has not meet its burden in 4 

this case.  Thank you. 5 

  CHAIRMAN LOUD:  Thank you, Ms. 6 

Bray.  Let me just ask before we move to the 7 

Office of Planning, there were, I believe, two 8 

witnesses that were still remaining that, what 9 

was it three?  Two witnesses?  And as to these 10 

two witnesses, you were each going to be 11 

allotted three minutes.  Do you have any time 12 

constraints on you now that would require that 13 

we hear you out of order? 14 

  I'm sorry? 15 

  MS. SELLIN:  I would love to be 16 

first. 17 

  CHAIRMAN LOUD:  Well, why don't we 18 

do that then?  I'm thinking that the Office of 19 

Planning report may be subject to some cross 20 

examination?  Yes.  So that may take a little 21 

while.  So if you would like to come and 22 
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present your testimony now, you would be given 1 

three minutes, and we can do that now.  And 2 

then that way you would be free to remain if 3 

you would like to remain, but free to leave if 4 

you would like to leave. 5 

  Is that okay with you, Mr. Keys?  6 

Okay.  And, Ms. Bray?  And again, we only have 7 

these two witnesses left, right?  So why don't 8 

both of you come forward.  There was another 9 

gentleman that raised his hand. 10 

  Yes, so why don't you come forward 11 

to the table as well?  And we'll just take you 12 

one at a time. 13 

  MS. SELLIN:  I have to apologize to 14 

the Board, I tried to print my testimony this 15 

morning and my printer didn't work, so it is 16 

written. 17 

  My name is Anne Sellin and I'm 18 

testifying for the League of American Pen 19 

Women in this case.  Our headquarters building 20 

is located at 1300 17th Street, N.W., an end 21 

row house built in 1884 by William Poindexter. 22 
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  The buildings narrow south face on 1 

N Street with an entrance there at its side.  2 

That's the narrow portion and the facade and 3 

main entrance face 17th Street. 4 

  I think you might have some of my 5 

notes that are on this site. 6 

  Our organization is made up of 7 

writers, artists and composers from around the 8 

country and has been located here for over 50 9 

years. 10 

  I'm not going to go into a lot of 11 

the zoning details, because I think they have 12 

been covered very well by the people who have 13 

testified already. 14 

  But it is contrary to the 15 

Comprehensive Plan Policy H-221 crafted to 16 

"Discourage the conversion of viable quality 17 

housing units to nonresidential uses, such as 18 

offices and hotels and ensure that Zoning 19 

Regulations provide sufficient protection to 20 

avoid the loss of housing in this manner." 21 

  You have heard a lot about the SP 22 
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Zone, which was crafted by Planner Ward Booker 1 

for the Dupont Circle Citizens Association and 2 

other groups and what those constrictions are. 3 

  I do remember when the beautifully 4 

landscaped gardens behind the two vendor owned 5 

houses, which were then owned by Polly 6 

Morrison, were used for civic events, such as 7 

banquets and outdoor concerts.  They were just 8 

extraordinary gardens. 9 

  These were paved over by Mr. Bender 10 

and fenced in, all the gardens behind the six 11 

row houses.  They are now used as a parking 12 

lot, whether it is licensed as such by the 13 

City, I don't know. 14 

  The proposal is for a huge 15 

structure creating 100 percent lot occupancy, 16 

five stories high.  Such a building addition 17 

is unwarranted and will serve only to diminish 18 

the character and safety of the block. 19 

  The intent of the Zoning 20 

Regulations is defined by this proposal.  The 21 

regs state that height, bulk and design shall 22 
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be in harmony with the existing uses and 1 

structures.  You have heard a lot about --  2 

testimony in this regard. 3 

  Almost all the original backs of 4 

the buildings survived with their backyards in 5 

this Historic District.  And the light and air 6 

is extremely important for maintenance in this 7 

very, very fragile block of 17th Street. 8 

  We struggled in the late 1970s to 9 

preserve three buildings on the south side of 10 

the block at the west end.  And it was a big, 11 

big fight and we did succeed in saving those. 12 

 But it is really a battle in this area, 13 

because it is technically in the downtown 14 

employment area, but it is also used partially 15 

actually for housing still. 16 

  Our president lives in the 17 

building.  She has served for two years and 18 

she comes from other parts of the country. 19 

  The regulations also state that the 20 

approval of a hotel shall be a balance of 21 

residential office and hotel or end uses in 22 
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the SP and the vicinity of hotel and inn.  1 

There are three hotels right in a row that 2 

would be proposed by this, two are really 3 

quite enough for this one short fragile block. 4 

  Very germane to our situation is 5 

the regulation that says "The design of 6 

driveways, access roads and other circulation 7 

elements of the hotel or in shall be to avoid 8 

dangerous or other objectionable traffic 9 

conditions." 10 

  Our building is located immediately 11 

adjacent to the only alley entrance of 17th 12 

Street.  Across from us is the Peruvian 13 

Embassy.  And we each have bollards erected.  14 

When I was working at the League in 1986, 15 

years ago, we heard this huge crash, which 16 

actually made the building tremble, and ran 17 

out to find that our wall, which is parallel 18 

to the alley just at its entrance, about oh, 19 

probably about 15 feet long, had been totally 20 

demolished by a truck.  It was a pile of 21 

bricks. 22 
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  The truck went on, but we 1 

intercepted it because it couldn't get out of 2 

the alley.  And we had to totally reconstruct 3 

that wall.  And at that time, the bollard was 4 

put up. 5 

  But our president has just told me 6 

that her car has been hit.  We park -- she 7 

parks right behind our building and there is a 8 

slope down to the lower section, the English 9 

basement section, so -- and she has a compact 10 

car.  But it has been hit by trucks turning 11 

into the alley.  And her bumper was knocked 12 

askew and had to be reattached at great 13 

expense. 14 

  She has had dents in her car.  And 15 

I, myself, working in the building have 16 

observed two accidents.  One in 1992 and 17 

another in 2003 of cars backing into 17th 18 

Street and hitting oncoming traffic, because 19 

there is just very, very little visibility.  20 

So it is extremely dangerous. 21 

  This proposal would add 39 percent 22 
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traffic in this alley, according to the 1 

traffic expert.  And it's already just 2 

absolutely terrible.  It is a dead-end alley. 3 

 The part that sort of bent up and debouched  4 

into Massachusetts Avenue was built over in 5 

the 1970s with a new Bonner Building on 6 

Massachusetts Avenue. 7 

  CHAIRMAN LOUD:  Ms. Sellin, excuse 8 

me for must one moment.  I wanted to ask you 9 

how much longer you're going to take? 10 

  MS. SELLIN:  Oh, just -- 11 

  CHAIRMAN LOUD:  You were given 12 

three minutes. 13 

  MS. SELLIN:  -- very briefly. 14 

  CHAIRMAN LOUD:  And I think you are 15 

two minutes over that three minute time 16 

allotment. 17 

  MS. SELLIN:  Oh.  I just want to 18 

say that there -- the conflict of vehicles in 19 

-- facing each other in deadlock in the alley, 20 

each trying to move in a different direction 21 

forcing one to back out is just terrible. 22 
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  The application clearly does not 1 

meet the zoning requirements.  It is in 2 

flagrant variation -- variance with the hotel 3 

regulations, which disallow imbalances in the 4 

area.  And it is crucially important that the 5 

increased dangerous and objectionable traffic 6 

conditions be taken into account in rejecting 7 

this application.  Thank you. 8 

  CHAIRMAN LOUD:  Thank you, Ms. 9 

Sellin.  Are there any questions for Ms. 10 

Sellin?  Thank you. 11 

  If the next gentleman at the table 12 

can introduce yourself? 13 

  MR. CRANE:  Thank you.  Good 14 

evening.  My name is Ryan Crane.  My office is 15 

at 1730 Massachusetts Avenue and I'm here to 16 

represent the ownership there. 17 

  Just to sort of see what impacts 18 

there are from our behalf, we have owned the 19 

building since November 2008.  Since then, we 20 

have not received any sort of notification of 21 

these sorts of hearings.  The first we heard 22 
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of it was from Mr. Cohen, which was on Monday. 1 

  And at their behest, the ownership 2 

asked me to come and observe and just notify 3 

the Board that we are here and that our 4 

position, at this point, is neutral due to 5 

lack of knowledge, but that we are glad to 6 

offer the Board any information that may be 7 

beneficial. 8 

  CHAIRMAN LOUD:  Thank you, Mr. 9 

Crane.  Let's see if there are any questions 10 

for you from either parties or Board Members? 11 

There aren't any questions.  You are free, I 12 

think, and you can work with the OZ staff to 13 

come into the office and review the entire 14 

case file at your leisure.  Thank you. 15 

  With that, I think we will move on 16 

to the Office of Planning for its report.  17 

Good evening. 18 

  MS. JACKSON:  Good evening, Chair 19 

Loud and fellow Board Members.  For the 20 

record, my name is Arlova Jackson and I'm a 21 

development review specialist with the D.C. 22 
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Office of Planning. 1 

  I would like to begin by clarifying 2 

the methodology used to evaluate this proposal 3 

and highlight the relevant Zoning Regulations 4 

that apply to the request. 5 

  As stated, the subject property is 6 

located within an SP-1-based zone as well as 7 

the Dupont Circle Overlay District. 8 

  And the current request is to 9 

establish a hotel, may be approved by via 10 

special exception request subject to the 11 

specific standards for approval found within 12 

section 512. 13 

  The Dupont Circle Overlay designed 14 

primarily to address Planned Unit Developments 15 

does not include specific review criteria or 16 

regulations. 17 

  I will briefly address the 512 and 18 

special exception criteria as they relate to 19 

this request. 20 

  Section 512.13, which addresses 21 

height, bulk and design.  The project meets 22 
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the height and bulk requirements for the SP 1 

Zone.  The proposal is five stories tall.  The 2 

rear addition would not be visible from the 3 

street and maintains existing front facade on 4 

N Street. 5 

  The mass of the proposal is broken 6 

up by 2,400 square foot interior open 7 

courtyard and the  building would be setback 8 

at the top floor along the northeast corner to 9 

provide an open air terrace. 10 

  The proposed design and appearance 11 

of the building received a favorable 12 

recommendation from the Historic Preservation 13 

Office and will be evaluated by the Historic 14 

Preservation Review Board at a future meeting. 15 

  Section 512.4, which addresses 16 

height, bulk and design in harmony with other 17 

structures and the authority of the Board to 18 

require special design treatment.  As stated, 19 

the project is in compliance with the height 20 

and bulk standards. 21 

  The project would add landscaping 22 
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and streetscape improvements on N Street, as 1 

well as preserve much of the existing 2 

buildings and their current front facades. 3 

  The applicant estimates, 4 

approximately, 93 percent of the existing 5 

gross floor area would remain. 6 

  Again, the project is subject to 7 

HPRB review and, as such, we would defer to 8 

them as well as HPO staff for any requirements 9 

they have regarding design, signage and other 10 

features. 11 

  However, due to the narrow heavily 12 

used alley, OP recommends that parking be 13 

limited to that required by zoning, but does 14 

not anticipate the need for additional design 15 

requirements through the special exception 16 

process. 17 

  We would note that we would support 18 

window placement and locations that were not 19 

directly opposite Tabard rooms. 20 

  Section 512.5, regarding the 21 

balance of uses.  As stated, the Zoning 22 
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Regulations provide little guidance regarding 1 

a definitive definition of vicinity or what is 2 

considered an appropriate balance of uses. 3 

  Our report included a table 4 

summarizing the land uses in nearby SP-1 and 5 

SP-2 Zones using tax assessor data and some 6 

on-site visual analysis.  We basically started 7 

with looking at the square and expanded our 8 

analysis to take in a larger area to see how 9 

it measured up between the two levels of 10 

geography. 11 

  We found that overall the 12 

predominant use within the SP Districts within 13 

this area are office uses with institutional, 14 

embassy, hotel and residential uses found to a 15 

lesser extent. 16 

  The square currently contains a mix 17 

of office, hotel, institution, embassy and 18 

residential uses.  The immediate neighbor to 19 

the east is the Tabard and adjacent properties 20 

to the south and west are office buildings, 21 

where there are also multi-family residential 22 
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buildings within the facility. 1 

  The proposed project would convert 2 

the five existing vacant buildings to a hotel 3 

use and while three of the five were used for 4 

residential purposes in the past, two have 5 

also historically been used for office uses. 6 

  The text encourages residential 7 

uses and creates a special exception review 8 

process for both office and hotel uses.  And 9 

given the proliferation of office uses on this 10 

block and square, the proposed change to a 11 

hotel use did not appear to pose a detriment 12 

to the overall use mix or mix within the 13 

square. 14 

  Finally, the hotel use was 15 

anticipated and planned for in the SP-1 and as 16 

such as specific criteria and standards for 17 

reviewing such uses. 18 

  The proposed hotel is a boutique 19 

hotel within a historic structure.  It would 20 

be complimentary to the variety of office and 21 

institutional uses that surround it.  And we 22 
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feel should not have a negative impact on the 1 

existing balance of uses. 2 

  Section 512.6, the applicant has 3 

indicated that less than 5 percent of the 4 

gross floor area of the hotel will be devoted 5 

to function rooms and exhibit space. 6 

  The next two sections address its 7 

location.  The property is within the central 8 

employment area and also within 1,300 feet of 9 

the Dupont Circle Metrorail Station. 10 

  512.9 allows the Board to require 11 

more or less parking and loading berths.  12 

According to the applicant, the actual off-13 

street parking requirement for the addition 14 

would only be 19 spaces.  The originally 15 

proposed 98 spaces and even the reduced, I 16 

believe, 56 spaces are clearly in excess of 17 

that anticipated by the proposed use. 18 

  And since the hotel is located 19 

within walking distance of Metrobus and rail 20 

lines, we would support limiting the amount of 21 

off-street parking or making adjustments to 22 
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the parking circulation, particularly if they 1 

are found to be acceptable by our Department 2 

of Transportation. 3 

  Section 512.10, regarding the 4 

design of driveways and access roads.  Access 5 

to the parking lot and loading areas would be 6 

from the rear alley.  And given the width of 7 

the alley directly behind the site, which 8 

ranges from 23 to 43 feet, there appear to be 9 

sufficient area for trucks and service 10 

vehicles to access the proposed loading area. 11 

  The proposed off-street parking 12 

area would only be utilized by valet parking 13 

staff, which should not increase the use of 14 

the alley by the general public. 15 

  OP in keeping with comments 16 

previously expressed by DDOT -- oh, I'm sorry, 17 

that's about the layby, which they have 18 

already removed. 19 

  Regarding the general special 20 

exception criteria found in section 3104, the 21 

first addresses whether the special exception 22 
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will be in harmony with the general purpose 1 

and intent of the Zoning Regs and Map. 2 

  Hotel uses are permitted by special 3 

exception in the SP-1 Zone and, as such 4 

anticipated here, the request meets the bulk 5 

and height regs of the zone and preserves five 6 

contributing historic structures. 7 

  Second will the exception tend to 8 

adversely affect the use of neighboring 9 

properties?  The request would convert several 10 

vacant buildings for use as a hotel.  The 11 

adjacent property, two properties to the east, 12 

are both hotel uses which the remaining 13 

properties in the square are largely office 14 

buildings and embassies. 15 

  The proposal is similar in height 16 

to adjacent structures and the addition is 17 

setback at the northeast corner on the top 18 

level providing additional light and air to 19 

the property to the east, particular so given 20 

that there are no required side yards in this 21 

zone. 22 
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  While the project includes an 1 

addition to the rear lot line, the alley in 2 

this location ranges in width from 23 to 43 3 

feet providing an area equal to and greater 4 

than that required for a rear yard of 5 

unobstructed light and air. 6 

  The proposed off-street parking 7 

area would be accessed via valet only  8 

elevator parking system, which could, if the 9 

number of spaces are reduced to a level 10 

satisfactory to DDOT, limit additional public 11 

use of this alley associated with the use. 12 

  And finally, the project would 13 

preserve several historic buildings and the 14 

addition has been designed such that it would 15 

have a limited visual impact when viewed from 16 

the street. 17 

  I wanted to say something about 18 

some questions that were raised about the 19 

Overlay.  And just note that we did actually 20 

look at the Dupont Circle Overlay.  And 21 

according to documents found in the original 22 
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case file, the Dupont Circle Overlay was 1 

"initiated to severely curtail the Planned 2 

Unit Development process in the Dupont Circle 3 

area." 4 

  But not necessarily to prohibit 5 

projects that comply with the height and bulk 6 

standards of the underlying zone. 7 

  The Overlay's, as is obvious within 8 

section 15, major objectives and controls are 9 

to restrict PUDs to matter-of-right bulk and 10 

height limits, establish a two-way minimum for 11 

PUDs within certain zones, establish PUD 12 

evaluation standards and prohibit drive-thrus 13 

and curb cuts on certain streets. 14 

  So we felt that since the project 15 

meets the current lot coverage requirements 16 

and other bulk and height related standards 17 

for the underlying SP-1 Zone, that it wasn't 18 

in conflict with the Overlay. 19 

  Regarding the preservation of open 20 

gardens and backyards, I just want to note 21 

that the rear yard requirement which is 22 
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determined by the width of the adjacent alley, 1 

according to the SP Zone text section 531.4 is 2 

designed to provide adequate light, view, 3 

movement of air and visual privacy. 4 

  In this case, the alley width, as I 5 

stated, abutting the property range in width 6 

from 23 to 43 feet creating distances of 30 7 

feet to 110 feet from the proposed project to 8 

buildings on the north side of the alley. 9 

  So if the purposes of open gardens 10 

and backyards are to ensure light and air and 11 

the regulations establish a minimum distance 12 

to achieve these goals and if the alley 13 

adjacent to the property is wide enough to 14 

accomplish this required width and distance, 15 

the assumption would be that the development 16 

does provide adequate light, air and privacy. 17 

  I think that's all. 18 

  CHAIRMAN LOUD:  Thank you.  Okay.  19 

You had summed up some, all right.  A couple 20 

of thoughts.  We are at 9:30 and I just wanted 21 

to get a sense of how late you both have 22 
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available to sort of hear the rest of this 1 

case out tonight. 2 

  We have some options and I just 3 

want to discuss what those are and sort of 4 

agree to move forward or not move forward.  So 5 

we are at 9:30.  And what does your time look 6 

like?  Would you like to finish it tonight at 7 

all costs? 8 

  MS. BRAY:  I think I might get in 9 

trouble with the Board on future cases if I 10 

suggest that we should finish at all costs.  11 

Likewise with the Office of Planning. 12 

  I can say that I am available and I 13 

believe our clients would like to see the case 14 

concluded tonight, if we can do so at a 15 

reasonable hour.  We have nothing further to 16 

present. 17 

  CHAIRMAN LOUD:  All right. 18 

  MS. BRAY:  Although I would note 19 

that I take issue with the determination that 20 

there is no closing allowed for party 21 

opponents as there is for applicants under the 22 
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rules.  But in any event -- 1 

  CHAIRMAN LOUD:  So noted. 2 

  MS. BRAY:  -- you know, we can stay 3 

as late as the Board would like us to. 4 

  CHAIRMAN LOUD:  Okay.  And just in 5 

terms of your cross, do you have a sense of 6 

how long? 7 

  MS. BRAY:  I think we are going to 8 

probably spend probably 20 minutes on cross. 9 

  CHAIRMAN LOUD:  Okay.   10 

  MS. BRAY:  I mean, I've got a 11 

couple -- I've got a few pages of questions. 12 

  CHAIRMAN LOUD:  Okay.  Okay.  Mr. 13 

Keys? 14 

  MR. KEYS:  Mr. Chairman, I think 15 

that given the hour, that we should make the 16 

effort to finish the Office of Planning. 17 

  CHAIRMAN LOUD:  Yes. 18 

  MR. KEYS:  Both -- cross 19 

examination from both parties.  And get any 20 

other Government testimony that is possible 21 

leaving only rebuttal from the applicant and a 22 
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closing statement, which I think we are going 1 

to have to do on a continuance, because I want 2 

to reiterate my concern about getting 3 

information dumped on me at the hearing in the 4 

midst of the hearing, referring to documents 5 

that aren't attached that I haven't seen. 6 

  I'm in no position to respond. 7 

  MS. BRAY:  Yes. 8 

  MR. KEYS:  She refers to case law, 9 

refers to -- 10 

  MS. BRAY:  Well, I just -- 11 

  MR. KEYS:  -- Commission orders. 12 

  MS. BRAY:  -- note that for the 13 

most part, most of Ms. McCarthy's testimony 14 

was submitted in advance in September, six 15 

months ago, so maybe, you know, a lot of the 16 

testimony that was submitted, you know, was in 17 

PowerPoint presentations for ease of use. 18 

  But we have over the past five 19 

years been dealing with several changes on the 20 

fly and I think that there has not been a 21 

great inequity taking place today. 22 
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  CHAIRMAN LOUD:  Time out, time out. 1 

 We are not talking about not finishing it 2 

because of procedural irregularities.  We are 3 

just talking about running out of time 4 

tonight. 5 

  I mean, if we were at 2:00 or 3:00 6 

in the afternoon, we probably wouldn't even be 7 

having this discussion. 8 

  MR. KEYS:  I understand. 9 

  CHAIRMAN LOUD:  We would be trying 10 

to finish up for today.  So I'm trying to stay 11 

just focused on the whole issue of 12 

availability of counsel.  And I don't believe 13 

we have any more witnesses to finish this out 14 

tonight. 15 

  I mean, if we can finish it out 16 

tonight, I think the Board is willing to stay. 17 

 It would probably be preferable. 18 

  Now, I understand your option about 19 

perhaps only having to come back for counsel 20 

and if there are some things that the Board 21 

would like by way of follow-up documents and 22 
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leaving the record open, that's something to 1 

think about. 2 

  But I think the sense of the Board 3 

is -- what's the sense of the Board in terms 4 

of staying until we finish this out or perhaps 5 

bifurcating some part of it? 6 

  VICE CHAIRMAN DETTMAN:  Mr. 7 

Chairman, personally, I think that now -- if 8 

we are going to continue this, I think now 9 

would be the appropriate time to continue it. 10 

 I think that there are probably going to be 11 

Board questions for the Office of Planning and 12 

then we have questions in cross by the 13 

applicant and party opposition. 14 

  And I think that we are probably 15 

going to end up continuing this at some point. 16 

 And, to me, it is more appropriate now, 17 

rather than finishing out cross of OP and then 18 

simply coming back for rebuttal and closing 19 

and then scheduling a decision. 20 

  I think it is an appropriate time 21 

and I don't know how my colleagues feel about 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 450

this, but, you know, the Board doesn't have 1 

anything for next week.  I don't know if we 2 

can do a Special Public Hearing for next week 3 

to close this thing out in order to get this 4 

thing over with as fast as possible. 5 

  MEMBER MOLDENHAUER:  I just spoke 6 

with Mrs. Sorg and we both agree if Mr. 7 

Turnbull agrees, then I think, you know, I 8 

would definitely -- it would be nice to sit 9 

down and go through some stuff and then I also 10 

would have some questions for OP, for DDOT, 11 

instead of trying to continue on at this hour 12 

this evening through the rest of that 13 

testimony. 14 

  I would say let's try to maybe put 15 

it off for a Special Meeting next week, since 16 

we have nothing on the calendar, and then we 17 

would be able to make sure and ensure that 18 

everything is finalized, at that point. 19 

  CHAIRMAN LOUD:  And, counsel, are 20 

you available next week? 21 

  MR. KEYS:  It's the 23rd, yes, I 22 
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am. 1 

  CHAIRMAN LOUD:  Okay.  So you are 2 

available on the 23rd. And let's hear from Ms. 3 

Bray and then we can hear from the Office of 4 

Planning. 5 

  MS. BRAY:  I am available. 6 

  CHAIRMAN LOUD:  Okay.  And 7 

obviously, the Office of Planning will have to 8 

come back for cross.  Okay.  All right.  Well, 9 

it sounds like that has been suggested and it 10 

fits well in terms of where the Board would 11 

sort of like to take it. 12 

  I understand the desire to finish 13 

it tonight and your clients are here with you 14 

tonight and I hate for them to be dragged back 15 

next week, but I think we are running into a 16 

problem tonight of finishing it and this is 17 

probably as good a place to take a break in 18 

the proceeding as any. 19 

  So why don't we say then that we 20 

will come back next Tuesday, what is it, March 21 

23rd?  What do you want to say, about 10:00 22 
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a.m.?  Can we get the room set-up, Mr. Moy? 1 

  MR. KEYS:  Mr. Chairman? 2 

  MR. MOY:  Yes, sir. 3 

  MR. KEYS:  I'm sorry.  Mr. Andrulis 4 

who would be the principal witness doesn't 5 

have his calendar with him and can't confirm 6 

the 23rd.  That's all right, we will-- Mr. 7 

Janezich will take his place. 8 

  CHAIRMAN LOUD:  Okay.  And I 9 

believe I heard Mr. Dettman say 9:00 a.m. or 10 

first thing in the morning? 11 

  VICE CHAIRMAN DETTMAN:  Whatever my 12 

-- I mean, typically, it's 9:30, it's 9:00 and 13 

whatever is best for everyone. 14 

  MEMBER MOLDENHAUER:  I think 9:00 15 

sounds fabulous. 16 

  CHAIRMAN LOUD:  Well, let's check 17 

with Mr. Moy and staff.  He has got to set it 18 

up and the Court Reporter as well. 19 

  MR. MOY:  Staff would be available 20 

whatever is convenient for the Board.  Staff 21 

will be here. 22 
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  CHAIRMAN LOUD:  Okay.  So then why 1 

don't we say 9:00 a.m.  How about for the, 2 

Court Reporter, can you make it back at 9:00 3 

a.m. or someone from your operation?  Okay. 4 

  All right.  All right.  So we will 5 

say next Tuesday, 9:00 a.m., here at BZA.  We 6 

will begin with the cross of the Office of 7 

Planning. 8 

  We look forward to seeing 9 

everybody.  Sorry that we are again delaying 10 

this by one week, but we do think that it will 11 

be the final delay and we will be able to 12 

bring this to closure on March 23rd, at least 13 

by way of the hearing. 14 

  Okay.  Is there anything further on 15 

this case?  All right.  Thanks to everyone for 16 

remaining so late and being so patient.  Have 17 

a good weekend and we will see you next week. 18 

  I'm sorry, if we can, let's go back 19 

on the record.  Are those your clients, Ms. 20 

Bray? 21 

  MS. BRAY:  No. 22 
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  CHAIRMAN LOUD:  Everyone take care. 1 

  (Whereupon, the Public Hearing was 2 

concluded at 9:40 p.m.) 3 

 4 
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