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 P-R-O-C-E-E-D-I-N-G-S 

 10:38 a.m. 

  VICE CHAIR MILLER:  This meeting will come 

to order.  Good morning, ladies and gentlemen.  This 

is the June 8th Public Meeting of the Board of Zoning 

Adjustment of the District of Columbia.  My name is 

Ruthanne Miller.  I'm the Vice Chair of BZA.  Chairman 

Geoffrey Griffis is out of town and will not be able 

to attend the proceedings today, so I will be 

conducting the proceedings with my colleagues, Mr. 

Curtis Etherly, mayoral appointee, and from NCPC Mr. 

John Mann, and with us from the Zoning Commission is 

Mr. John Parsons, and Clifford Moy from Staff, and 

from Corporation Counsel's Office Sherry Glazer and 

Janice Skipper. 

  Copies of today's meeting agenda are 

available to you and are located to my left on the 

wall near the door.  We do not take any public 

testimony at our meetings, unless the Board asks 

someone to come forward.  Please, be advised that this 

proceeding is being recorded by a court reporter and 

is also webcast live.  Accordingly, we must ask you to 

refrain from any disruptive noises or actions in the 

hearing room.  Please, turn off all beepers and cell 

phones. 
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  Does the staff have any preliminary 

matters?  Okay.  Yes, the Board does have some matters 

of schedule that I would like to go through.  The 

first case that we will be hearing will be the motion 

for minor modification of BZA Order No. 13786 of 

Washington Jesuit Academy.  But before we get to that, 

we've decided to postpone some of the applications 

scheduled for decision today, and I want to go over 

those and get the dates of those. 

  The first one being ANC-6A motion for 

reconsideration of Application No. 17100 of Jesus is 

The Way Church.  Unfortunately, we lack a quorum of 

the Board Members of that case today, so that case 

will be continued for decision making until June 22nd. 

  The next case that we will be continuing 

for decision making will be Application No. 17124 of 

Howard Heu (Parkhill, Inc.).  We have received a 

revision to that application and we have determined 

that before deciding on that matter, we would like 

further information from the applicant and that 

information that we would request would be a site plan 

and proposed building footprint and first floor and 

second floor plans, as well as a calculation of what 

exactly the applicant is now seeking. 

  We would like to receive that information 
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by June 15th and we would like Office of Planning to 

comment on the revised plan by June 22nd. 

  Finally, the last -- 

  MR. MOY:  If I could very quickly, Madam 

Chair? 

  VICE CHAIR MILLER:  Yes. 

  MR. MOY:  The date for decision making for 

Hue will be -- 

  VICE CHAIR MILLER:  Oh, you're right. 

  MR. MOY:  July 6th, correct? 

  VICE CHAIR MILLER:  That is correct.  

Thank you.  And the last case that is scheduled for 

decision making today that we will be continuing will 

be the Appeal of Application No. 17109 of Kalorama 

Citizens Association, and we will be continuing that 

case for decision making to June 22nd as well.  And I 

have no further preliminary matters.  Do my 

colleagues? 

  BOARD MEMBER ETHERLY:  No. 

  VICE CHAIR MILLER:  Okay. 

  MR. MOY:  Okay.   

  VICE CHAIR MILLER:  Then we are ready to 

call the first case for decision making. 

  MR. MOY:  Madam Chair, the first case then 

is the motion for minor modification of BZA Order No. 
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13786 of the Washington Jesuit Academy, pursuant to 11 

DCMR 3129, to make minor modification to Condition No. 

1 in the above-referenced order to remove a condition 

restricting the use of the building to the Association 

for Retarded Citizens (previous owner) in an R-5-A 

District at premises 900 Varnum Street, N.E., Square 

3894, Lot 19. 

  The staff has two notes for the Board.  

The first being that this preliminary matter that the 

Board may need to waive the time limitation under 

section 3129.3.  Secondly, the Board received this 

morning a letter from ANC-5A with respect to this 

application, and I believe that is in your case 

folder. 

  VICE CHAIR MILLER:  Okay.  Now, that we 

have all looked at the letter from the ANC, which it 

states that they voted unanimously 7-0 to not oppose 

the motion, and I'm happy to receive that, because I, 

as one Board Member, had some pause in considering 

this motion as a motion for minor modification.  It 

appeared to me that we were replacing one school with 

another school and they were different types of 

schools, and the original order had this personal 

condition in it making it personal to the Association 

for Retarded Citizens. 
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  And my concern was that perhaps much of 

the order was personal to that type of school and with 

specific conditions that were not necessarily generic 

to a private school, but were particular to that type 

of school and we were having a different type of 

private school come into this order.  And I was 

concerned whether neighbors may feel that there would 

be different impacts from a different type of private 

school.  However, now that we have this motion from 

the ANC that they are not opposed, that alleviates, to 

a large degree, my concern.  And I don't believe that 

my colleagues shared this concern. 

  So I gather then the first thing to do 

would be to waive the time limitation under section 

3129.3. 

  BOARD MEMBER MANN:  So moved. 

  VICE CHAIR MILLER:  Okay.  This is 12 

years later.  Okay.  Moved.  Do I have a second? 

  BOARD MEMBER ETHERLY:  Second. 

  VICE CHAIR MILLER:  Okay.  All those in 

favor?  Aye. 

  ALL:  Aye. 

  VICE CHAIR MILLER:  Okay.  So moved.  

Okay.   

  MR. MOY:  Do you want Staff to record the 
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vote? 

  VICE CHAIR MILLER:  Yes, please. 

  MR. MOY:  Thank you.  On the motion of 

Madam Chair, seconded by Mr. Etherly, and the vote 

taken as 4-0-1, Mr. Griffis not participating on the 

vote, not present. 

  VICE CHAIR MILLER:  Thank you.  Okay.  So 

the next vote is really -- where is the motion? 

  BOARD MEMBER ETHERLY:  Madam Vice Chair? 

  VICE CHAIR MILLER:  Yes? 

  BOARD MEMBER ETHERLY:  If I may very 

quickly, my apologies for interrupting, we did have a 

proxy from the Chairman on the issue of the time 

limitation waiver as well. 

  VICE CHAIR MILLER:  Thank you.  Okay.  And 

that was in favor? 

  BOARD MEMBER ETHERLY:  That was in support 

of the wavier, yes, ma'am. 

  VICE CHAIR MILLER:  Okay.  Now, is my 

understanding correct that we're ready to vote on the 

motion for minor modification itself or do we have any 

other preliminary motions we need to do on this?  

Okay.  Would someone like to move that motion? 

  BOARD MEMBER ETHERLY:  Vice Chair, I would 

be more than happy to make a motion for minor 
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modification of BZA Order No. 13786 of Washington 

Jesuit Academy, pursuant to 11 DCMR 3129, to make 

minor modification to Condition No. 1 in the above- 

referenced order to remove a condition restricting the 

use of the building to the Association for Retarded 

Citizens in an R-5-A District at premises 900 Varnum 

Street, N.E., Square 3894, Lot 19, and would invite a 

second. 

  BOARD MEMBER MANN:  Second. 

  BOARD MEMBER ETHERLY:  Thank you very 

much.  Madam Vice Chair, I believe discussions have 

been relatively complete on this particular issue.  I 

agreed with your summary early on.  I felt that 

Condition No. 1 of the BZA Order 13786 was, indeed, 

perhaps a bit too specific and personal to the 

particular applicant as opposed to being more 

reflective of the use, which would be as a private 

school. 

  VICE CHAIR MILLER:  I think I just would 

like to elaborate a little bit more on my concerns, 

because I think that it's significant that the ANC has 

weighed in in support.  I think that's very valuable. 

 But I just would like to articulate that when I did 

look over some of these conditions and there hasn't 

been any request to modify these other conditions, 
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some of them did seem somewhat particular to the 

school that occupied the premises before, such as the 

security plan, which I believe was taken from the 

school or the property where the previous school had 

occupied before they moved to this location. 

  And there were other conditions that 

wasn't clear how generic they were.  And National 

Black Child Case talks about generic conditions.  So I 

just wanted to lay on the table my concerns.  I'm not 

sure where you draw the line as to substituting a 

similar use.  You know, are all private schools 

similar or not?  Anyway, that's my concern here. 

  COMMISSIONER PARSONS:  The applicant 

hasn't come forward seeing any relief from these 

conditions, so if there is any security needs, that 

condition will hold, correct? 

  VICE CHAIR MILLER:  Yes, right.  All these 

conditions will hold. 

  COMMISSIONER PARSONS:  Right. 

  VICE CHAIR MILLER:  So the only 

modification goes to that first condition.  So the 

order would remain the same except for removing the 

condition restricting use of the building to the 

Association for Retarded Citizens. 

  COMMISSIONER PARSONS:  That would be 
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correct. 

  VICE CHAIR MILLER:  Okay.  So we have a 

motion and a second.  We do have any other comments?  

Then I'll call the vote.  All those in favor? 

  ALL:  Aye. 

  VICE CHAIR MILLER:  All those opposed?  

And I'll abstain. 

  MR. MOY:  Staff would record vote as 3-0-1 

on the motion from Mr. Etherly to grant the motion for 

minor modification, seconded by Mr. Mann.  We also 

have again an absentee ballot from Mr. Griffis to 

grant the motion, so that would give a final vote as 

4-0-1. 

  VICE CHAIR MILLER:  Thank you.   

  MR. MOY:  The next application for 

decision is Application No. 17154 of Bruno Freschi, 

pursuant to 11 DCMR 3103.2, for a variance from the 

lot width and lot area requirements under section 401, 

a variance from the lot occupancy requirements under 

section 403, a variance from the rear yard 

requirements under section 404, to allow the 

construction of a single-family row dwelling in the 

FBOD/R-3 District at premises at the rear of 395 26th 

Street, N.W., Square 16, Lot 95. 

  Staff notes for the record that on May 4, 
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2004, the applicant withdrew the request for a 

variance from the height requirement under 2507.4.  

Also, on May 4, 2004, the Board completed public 

testimony on the application and scheduled its 

decision on June 8, 2004.  The Board closed the 

record, except for a title search and title report of 

the subject property and any responses to this post-

hearing document.  And finally, the Board also 

requested post-findings of fact. 

  The title report was submitted by the 

applicant, that's in your case folder identified as 

Exhibit 41.  We also have response from the Foggy 

Bottom Historic District Conservancy, Exhibit 42.  The 

content of the letter as observed by Staff exceeds 

what the Board had requested, so the Board may want to 

take action and preliminary matter on Exhibit 42.  The 

applicant did respond to Exhibit 42 from the Foggy 

Bottom Historic District Conservancy and that is 

identified as Exhibit 43, dated May 26, 2004, which 

also is the applicant's motion to strike Exhibit 42 or 

in the alternative allowing the applicant to respond. 

  The Board also requested proposed findings 

of fact and conclusions of law.  They have been 

submitted by the party opponent, identified as Exhibit 

44, and by the applicant, identified as Exhibit 45.  
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That completes the Staff's briefing, Madam Chair. 

  VICE CHAIR MILLER:  Thank you.  As 

background, I would like to say this is a proposal to 

build a new single-family dwelling with basement on an 

alley lot in the Foggy Bottom Overlay District, F-3 

District.  The subject property, Lot 95, is currently 

vacant and used for parking purposes.  We have 

received in the record ANC-2A report that unanimously 

supports the application.  Party status was granted to 

Ms. Farrel, the adjacent property owner and the Foggy 

Bottom Historic District Conservancy represented by 

John Bond to oppose the application. 

  HPRB Staff recommended that HPRB approve 

the scale and general massing of the concept, subject 

to zoning approval.  The Board received letters in 

opposition from some concerned neighbors, including 

the Single Member ANC Commissioner for SMD-2A/03.  

Department of Housing and Community Development 

recommended against approval.  Department of Water and 

Sewer and Department of Parks and Recreation had no 

objections or concerns. 

  I think to reach the preliminary matter 

first, the applicant's did file a motion to strike or 

in the alternative to allow the applicant to respond 

to the submission of Foggy Bottom Historic District 
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Conservancy's pleading or letter.  Basically, on May 

4th, the Board closed the record, except for the title 

report of the property to resolve the date of the sub-

division and invited a response to that document and 

also allowed the record to be open for proposed 

findings and conclusions of law. 

  The applicant did file on May 18th the 

title report with a cover letter addressing the 

significance of the date of the sub-division, which 

was a source of inquiry by the Board and also 

addressed relevant regulations and case law.  On the 

same day the Foggy Bottom Historic District 

Conservancy submitted a letter addressing implications 

of the sub-division and also provided some legal 

arguments regarding the characterization of the 

dwelling. 

  The appellant filed a motion to strike 

that part or that letter because it addressed more 

than the title.  It went into the legal arguments 

regarding the characterization of the dwelling or in 

the alternative to allow the applicant to respond to 

the arguments that were made, and they did submit a 

response.  My inclination is to accept it all into the 

record.  I want to remind my colleagues that it was at 

the end of the day when the Board asked for the 
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submission from the applicant regarding the sub-

division and then provided for response from the Foggy 

Bottom Historic District Conservancy. 

  And I myself was unclear as to what type 

of response was expected from them, and so I can 

understand that they were not totally clear.  Also, 

what was contained in their submission were legal 

arguments that were allowed to be submitted to the 

Board by June 2nd, I believe or certainly afterwards, 

and which were addressed later in the conclusions of 

law.  So I have no problem with receiving all of that 

into the record.  How do my colleagues feel? 

  BOARD MEMBER ETHERLY:  I agree.  I'm 

inclined to split the inclusion of this information 

into the record also. 

  BOARD MEMBER MANN:  I also agree, Madam 

Vice Chair. 

  VICE CHAIR MILLER:  Okay.  Any other 

comments?  In that case, then I would move to deny the 

motion to strike. 

  BOARD MEMBER MANN:  Second. 

  VICE CHAIR MILLER:  All those in favor?  

Aye. 

  ALL:  Aye. 

  VICE CHAIR MILLER:  All those opposed?  
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All those abstaining?  Can you record the vote? 

  MR. MOY:  Yes, Staff would record the vote 

as 3-0-2, that's on the motion to deny the motion to 

strike, Exhibit 42, the motion of Madam Chair Ms. 

Miller and seconded by Mr. Mann. 

  VICE CHAIR MILLER:  I would next move to 

grant the applicant's motion to allow the applicant to 

respond to the submission.  Do I have a second? 

  BOARD MEMBER MANN:  Second. 

  VICE CHAIR MILLER:  All those in favor say 

aye.  Aye. 

  ALL:  Aye. 

  VICE CHAIR MILLER:  All those opposed?  

All those abstaining? 

  MR. MOY:  The Staff would record the vote 

as 3-0-2 on the motion to admit the Exhibit 42 into 

the record on the motion of Madam Chair and seconded 

by Mr. Mann. 

  VICE CHAIR MILLER:  Thank you.  Okay.  So 

now, I think we can move on to the merits of this 

application.  As further background, this property is 

an alley lot and it is currently paved with asphalt 

and used for parking.  It is located in the Foggy 

Bottom Historic District.  The property was rezoned in 

1992 from R-5-B to Foggy Bottom Overlay District 
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pursuant to Zoning Commission Order No. 714, effective 

April 7, 1992.  The lot, Lot 95, was created by sub-

division and it is also owned by the applicant, who 

owns the adjacent lot on which he has a four story 

single-family home. 

  The affect of the rezoning was to make it 

impossible to build any dwelling where one was allowed 

as a matter-of-right before the rezoning.  Office of 

Planning stated if a dwelling is to be built on this 

lot, variances to lot area and lot width are 

unavoidable.  Office of Planning states that variances 

to rear yard and lot coverage would seem to be 

avoidable, in their opinion, contrary to the intent of 

the Zoning Regulations. 

  The proposed project as characterized by 

the applicant is a three story 30 foot tall single-

family row dwelling constructed from the lot line to 

lot line with no side yards with a bay window and roof 

deck.  That's as characterized by the applicant.  It 

is within the height restrictions.  Applicant seeks 

three variances.  The first are the lot and width as 

required under 401.  The second is lot occupancy 

requirements under 403.  It is 30 square feet over the 

60 percent lot occupancy requirement, and variants 

from rear yard requirements of 404.1, it is to allow 2 
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feet for a bay window. 

  3103.2 sets forth a three prong test for 

area variance, that being: (1) The property is unique 

because of its size, shape, topography or other 

extraordinary or exceptional situation or condition 

inherent in the property; (2) The applicant will 

encounter practical difficulty or undue hardship if 

the Zoning Regulations are strictly applied; (3) The 

requested variances will not result in substantial 

detriment to the public good or the Zone Plan. 

  So the first test we need to consider is 

uniqueness and I think that the rezoning in 1992 

leaving this lot that was previously allowed to have a 

dwelling built upon it as a matter-of-right now only 

possible with lot area and lot width variances, I 

think that is unique situation.  I think we heard 

testimony also that the property is exceptionally 

narrow and shallow under the current zoning and that 

it is the only lot in the square that has been 

undeveloped.  Anything else? 

  BOARD MEMBER MANN:  I agree.  I mean, I 

think that it certainly qualifies for uniqueness for 

all the reasons that you just enumerated. 

  VICE CHAIR MILLER:  Tied to that is 

certain practical difficulties.  Obviously, the 
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practical difficulty is that no dwelling can be built 

upon without lot area and lot width variances.  But 

then we got into practical difficulty associated with 

some of the other variances that were not a result of 

the rezoning, that is they are seeking a variance for 

the bay window for the rear yard setback, which is 

caused by the bay window. 

  They testified that there was a practical 

difficulty of getting light and air into such a small 

townhouse and that the bay window provided the source 

of that light and air and made it a more habitable 

space.  So I think that the other variances go to 

making this as habitable a space with as much light 

and air as possible for the size of the property. 

  The third prong, which is very 

significant, is detriment to public good.  Certainly, 

Office of Planning found that the other -- let me skip 

that.  Okay.  I think in support of no detriment to 

public good, we heard from the Chair of the ANC, 

Dorothy Miller, who said that it was actually a public 

benefit, because the Foggy Bottom area needs more 

residential housing and this contributes to that.  It 

is consistent with the comprehensive plan in that it 

does contribute to a stable residential neighborhood 

by adding more housing. 
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  I found it significant that HPRB staff 

recommended approval of the scale and general massing, 

because I think that was one of the concerns that was 

raised, whether too much density was being added to 

this lot and I found it significant that HPRB found 

the scale and massing were fine.  And I also found 

that the applicants made a strong case that it was 

contextual that it fit in well with the other 

buildings in the neighborhood.  And I know that there 

was, you know, some testimony on the other side 

concerned about it being crowding into the 

neighborhood, but I wasn't convinced of that. 

  Do my colleagues have some comments on 

that? 

  BOARD MEMBER ETHERLY:  If I may, Madam 

Chair, I do.  This was a difficult case.  One, as my 

colleagues are aware, there was an issue with regard 

to 401.6 in the issue of alley lots and I think that  

might merit some discussion as we get deeper into the 

deliberation here.  I agree with the analysis of the 

Chair and my colleagues with respect to the first and 

second prongs of the variance test.  And I believe as 

we started to move into this, I was somewhat 

comfortable with that third prong, but I perhaps would 

like once again a little further discussion. 
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  VICE CHAIR MILLER:  Yes. 

  BOARD MEMBER ETHERLY:  Because I think 

that 401.6 provision, which for the benefit of my 

colleagues, of course, deals with the issue of alley 

lots created after 1966, I believe, and I believe in 

the submissions that were provided by the applicant, 

of course, as we get further into the case, we 

realized, of course, that this lot was created after 

that date in 1969.  I do continue to have some 

concerns with regard to whether or not this particular 

lot and proposed application is consistent with the 

Zoning Plan. 

  At this point, I am somewhat swayed by the 

Office of Planning's position on that particular third 

prong, but especially because of 401.6.  What might be 

helpful with the Chair's permission is I would like to 

invite just a little further discussion, perhaps 

kicked off by Corporation Counsel on 401.6 and how 

that particular provision relates here.  If I 

understand correctly, once again the issue with 401.6 

is what is required of lots created after the 

effective date of that particular sub-section.  In 

this instance, the problem here would be a street 

frontage issue. 

  I believe it is very clear in the 
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application, of course, that this lot was created in 

error.  And I think, in essence, what we have here is 

a question of how do we now deal with that error, 

because we do have an applicant which is proposing a 

project on this particular lot.  So if you would, 

Madam Chair, I would perhaps benefit from an 

explanation or at least a discussion with some 

comments from Corp Counsel or at least from my 

colleagues with regard to 401.6 and perhaps how they 

reconciled that particular sub-section in this 

particular application. 

  VICE CHAIR MILLER:  Well, I have a couple 

of comments.  There is another provision that also 

applies here that the applicant addressed as well as 

Foggy Bottom Association, and that is 2507.2, which 

specifically permits the construction of a one family 

dwelling on a lot that abuts an alley that is at least 

30 feet wide.  And the building in this case does meet 

that provision.  I think it may be appropriate to 

amend the application to provide a variance from 

401.6, in the event that it is applicable, in that 

this lot was created well before the property owners 

owned the lot. 

  And as Office of Planning stated that, at 

least after the rezoning, no dwelling would be allowed 
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on the lot.  And I don't think that there is good 

reason to not allow a dwelling on this lot.  I think 

we examined briefly whether or not the Zoning 

Commission Order that rezoned that area had the intent 

of precluding a dwelling of this type on this property 

and the conclusion, as I recall, was to the contrary 

that the intent of the rezoning was to encourage more 

residential buildings. 

  And so, therefore, that wouldn't be a 

reason.  Also, we had a discussion about how I thought 

that a dwelling of this sort would have been allowed 

before the rezoning, but according to, if you read 

401.6 as precluding it, then that wouldn't be even the 

case for that.  And Office of Planning can go there.  

So I think maybe out of caution, we might want to 

amend the application to provide a variance for 401.6 

for the same reason, if we so find that they meet the 

variance test from the other requirements. 

  BOARD MEMBER MANN:  I think that's a good 

idea just as a contingency, even though they didn't 

ask for it.  That would probably help. 

  BOARD MEMBER ETHERLY:  And I will be 

inclined to agree and I appreciate the Chair's 

willingness to entertain that amendment.  I think it's 

perhaps a somewhat cleaner way of dealing with what 
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is, I believe, a very unique circumstance, so I would 

be in support of that particular course of action. 

  VICE CHAIR MILLER:  In that case, I think, 

before we forget that I would move to amend 

Application No. 17154 to include relief from a 

variance from the requirements of 401.6. 

  BOARD MEMBER ETHERLY:  Seconded, Madam 

Chair. 

  VICE CHAIR MILLER:  All those in favor say 

aye. 

  ALL:  Aye. 

  VICE CHAIR MILLER:  Aye.  All those 

opposed?  All those abstaining? 

  MR. MOY:  The Staff would record the vote 

as 3-0-2 on the motion of the Chair, motion to amend 

the application to provide relief from the provisions 

of section 401.6, seconded by Mr. Etherly, also in 

favor of the motion Mr. Mann.  Of course, we have Mr. 

Griffis and Mr. Hildebrand not present, not voting. 

  VICE CHAIR MILLER:  Do my colleagues have 

any other comments on this application? 

  BOARD MEMBER ETHERLY:  I might suggest as 

a way of proceeding, Madam Chair, and I'll perhaps 

encourage conversation with my colleagues as to 

whether we want to deal with the variances separately 
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as individual pieces or move them en banc.  I'm 

somewhat on the fence in regards of moving them en 

banc, as I know we had substantial discussion during 

the hearing on this particular application as relates 

to a number of items that were raised by the parties 

in opposition and other testimony, so I'm open to 

suggestions. 

  VICE CHAIR MILLER:  I would be in favor of 

moving on them all together as they affect the way 

that the house is going to turn out and if you have 

some concerns about specific variances, then maybe we 

could discuss them further. 

  BOARD MEMBER MANN:  I would also rather 

consider them all together.  The arguments that I've 

heard, I think are pretty compelling. 

  VICE CHAIR MILLER:  Objection? 

  BOARD MEMBER ETHERLY:  No objection. 

  VICE CHAIR MILLER:  Okay.  Then, at this 

point, I would move to approve Application No. 17154 

of Bruno Freschi, as amended today, pursuant to 11 

DCMR 3103.2, for a variance from the lot width and lot 

area requirements under section 401, a variance from 

the lot occupancy requirements under section 403, a 

variance from the rear yard requirements under section 

404, and a variance from the street frontage 
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requirements under section 401.6, to allow the 

construction of a single-family row dwelling in the 

FBOD/R-3 District at premises rear of 935 26th Street, 

N.W., Square 16, Lot 95. 

  BOARD MEMBER MANN:  Second. 

  VICE CHAIR MILLER:  Any further discussion 

under the motion? 

  BOARD MEMBER ETHERLY:  If I may, Madam 

Chair? 

  VICE CHAIR MILLER:  Yes. 

  BOARD MEMBER ETHERLY:  With regard to lot 

occupancy and rear yard. 

  VICE CHAIR MILLER:  Yes. 

  BOARD MEMBER ETHERLY:  I wanted to turn my 

colleagues attention to pages 8 and 9 of the Office of 

Planning report and just wanted to invite a little bit 

of discussion, once again, with regard to lot 

occupancy and rear yard.  If I may, just to kind of 

put this in context in terms of where my head is at, 

once again, I'm very supportive of the direction that 

you took with regard to 401.6, because I think 401.6 

did create a rather substantial technical hurdle that 

had to be dealt with, and I appreciate my colleagues 

willingness to just deal with it directly, because I 

think that does make this a somewhat cleaner case to 
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deal with. 

  I am, indeed, comforted by the ANC's 

position in support of this application, and as the 

Chair noted in her summary of the application, HPRB's 

position on the design.  Of course, you were aware 

that OP did take some particular concern with regard 

to design choices as it relates to lot occupancy and 

rear yard and I would, once again, at the risk of 

being repetitive, encourage some comment from my 

colleagues on what they are thinking as to whether or 

not those are valid criticisms. 

  I'm somewhat on the fence there, because I 

think, as I said, 406.1 had to be dealt with, and I 

think the intention of 406.1 is to avoid situations 

that we now find ourself in with this particular 

application.  I think that the approval of the 

variance for 406.1 is important and had to be dealt 

with.  So I'm just trying to reconcile now that 

particular criticism from the Office of Planning as it 

relates to -- 

  VICE CHAIR MILLER:  What page are you on? 

  BOARD MEMBER ETHERLY:  Pages 8 and 9. 

  VICE CHAIR MILLER:  Okay.   

  BOARD MEMBER ETHERLY:  As relates to lot 

occupancy and rear yard.  OP felt that the post lot 
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occupancy variance, I'm reading from the report at the 

bottom under lot occupancy, was a result of design 

choice and contrary to the wording and intent of the 

Zoning Regulations.  And then similarly took the 

position with regard to the question on rear yard 

setback and also some discussion under bay windows. 

  VICE CHAIR MILLER:  Right. 

  BOARD MEMBER ETHERLY:  And I just wanted 

to invite some comment on that. 

  VICE CHAIR MILLER:  No, I'm really glad 

that you have brought that up, because we give great 

weight to Office of Planning and the ANC and I think 

we had really, you know, skipped over some of this 

stuff.  And Office of Planning's report, even though 

we've considered it, we didn't articulate it here 

today and so with respect to lot occupancy, I looked 

elsewhere to see, you know, what is the adverse impact 

here. 

  And when I looked at the facts in this 

case, it's in the transcript, that they are 30 square 

feet over the 60 percent requirement, and I understood 

that there was a connection between that lot occupancy 

excess and the rear yard excess of 2 feet that 

resulted from the bay window.  And I felt that I was 

more convinced that the bay window added significant 
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light and air and a habitable setting to the 

structure, and that that outweighed any adverse impact 

to neighbors. 

  I don't really recall any convincing 

testimony that this bay window, which is not even on 

the ground floor, it's on the second floor, caused an 

adverse impact on the neighborhood.  I can't even 

articulate what that might have even been.  I don't 

even know if it's in there.  I think the neighbors are 

concerned about a new building going up, like everyone 

is.  It takes up what was previously open space, but I 

don't see that the bay window caused any detrimental 

impact on the neighborhood.  So I thought it was more 

important to making the house habitable than to -- 

that's valid, then of any impact on the neighborhood. 

  BOARD MEMBER MANN:  I agree.  I think that 

it wasn't so much, Mr. Etherly said, a design choice 

as a design necessity in order for them to achieve 

what was necessary for the house to be liveable. 

  VICE CHAIR MILLER:  So therefore, you 

know, if we take that theory and, you know, we may be 

creating or leaving them with a house that's not so 

liveable, you know, and for what?  So I was swayed 

that way. 

  BOARD MEMBER ETHERLY:  Okay.  Thank you.  
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Thank you. 

  VICE CHAIR MILLER:  Yes.  Any other 

comments or concerns?  Anything else we need to flesh 

out of the Office of Planning's report?  And I think 

it is persuasive that the ANC did not find, you know, 

that that was a problem.  And it's such a small lot, I 

think, you know, that was the concern.  We're talking 

about 2 feet in the rear yard.  We're not talking 

about a lot of space here. 

  BOARD MEMBER ETHERLY:  Okay.   

  VICE CHAIR MILLER:  And 30 square feet. 

  BOARD MEMBER ETHERLY:  Well, once again, I 

appreciate the discussion and I think it is perhaps 

for me dispositive that the ANC is in support of this 

application.  I think I would perhaps fall on the 

other side of the fence if the ANC had taken a 

contrary position, but with that, Madam Chair, and the 

discussion that we had, I'm prepared to move forward 

and support the application. 

  VICE CHAIR MILLER:  Okay.  And I believe 

we got a motion and a second.  All those in favor say 

aye.  Aye. 

  ALL:  Aye. 

  VICE CHAIR MILLER:  All those opposed?  

All those abstaining? 
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  MR. MOY:  The Staff would record the vote 

as 3-0-0 on the motion of Madam Chair to approve the 

application, as amended, seconded by Mr. Mann, also in 

favor of the motion Mr. Etherly.  We also have two 

absentee ballots.  Mr. Griffis has voted to approve 

the application and Mr. Hildebrand has voted to deny 

the application, and that should give the resulting 

vote as 4-0-1. 

  VICE CHAIR MILLER:  Thank you. 

  MR. MOY:  I'm sorry, correction. 

  VICE CHAIR MILLER:  Okay.   

  MR. MOY:  That vote should be 4-1-0.  

Thank you. 

  VICE CHAIR MILLER:  Thank you.  I believe 

our next case is the Washington Convention Center 

case, Application No. 17145, and before you call that 

case, I think that I would like to adjourn the Board. 

 We have another Zoning Commissioner who sat on this 

case and I want to see if he is available to 

participate in the decision making.  So we're going to 

take a short recess.  Thank you. 

  (Whereupon, at 11:21 a.m. a recess until 

12:23 p.m.) 

  VICE CHAIR MILLER:  I think we're ready to 

reconvene the Public Meeting of June 8, 2004.  We were 
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hoping that a Zoning Commissioner would be joining us, 

but he won't be able to, so we're going to proceed 

with the Commissioners that are here.  I mean, with 

the Board Members that are here and we have a quorum. 

 Would you call the case? 

  MR. MOY:  Yes, ma'am.  The last and final 

decision, case for decision is Application No. 17145 

of the Government of the District of Columbia 

Washington Convention Center Authority, pursuant to 11 

DCMR 3103.2, for a variance to allow public events and 

 a temporary (three to four years) all-day parking 

commuter lot at the site of the former Convention 

Center under sub-section 1702.7(c) in the DD/C-3-C 

District at premises 900 9th Street, N.W., Squares 344, 

373 and 374, all lots. 

  On April 13, 2004, the Board completed 

public testimony on the application and scheduled its 

decision on June 8, 2004.  The Board requested the 

following post-hearing documents from the applicant: 

(1) A design concept, which would consist of a site 

plan; (2) A copy of the Memorandum of Agreement 

addressing the removal of the former Convention 

Center; and, (3) Finally proposed findings of fact and 

conclusions of law.  This was submitted by the 

applicant on May 17, 2004, and is in your case folders 
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under Exhibit 40. 

  The record was kept open to receive 

filings in support or in opposition.  The Board 

received a letter of support from Mark Allen of the 

Grand Hyatt Washington Hotel, that is in your case 

folders as Exhibit 38, dated May 14, 2004.  The Board 

has also received a filing from the ANC-2F that was 

submitted yesterday, June the 7th.  The Board may want 

to waive that time requirement, as it is untimely.  

And finally, the Board has received a Government 

report from the D.C. Department of Transportation 

dated May 17, 2004, and is identified as Exhibit 41, 

and also a letter from the National Capital Planning 

Commission dated May 13, 2004, identified as Exhibit 

39.  And that completes the Staff's briefing, Madam 

Chairperson. 

  VICE CHAIR MILLER:  Thank you.  Before I 

get into starting the discussion on this case, I think 

that I would like to make a motion to waive the time 

limit for the ANC report before we forget to do that. 

  BOARD MEMBER MANN:  Seconded. 

  BOARD MEMBER ETHERLY:  I agree. 

  VICE CHAIR MILLER:  Okay.  I don't think 

we need a lot of discussion on this.  Okay.  All those 

in favor say aye.  Aye. 
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  ALL:  Aye. 

  VICE CHAIR MILLER:  Opposed?  Abstain?  

Would you record the vote, please? 

  MR. MOY:  Yes, the Staff would record the 

vote as to waive in the ANC report as 3-0-0. 

  VICE CHAIR MILLER:  Thank you. 

  MR. MOY:  Thank you. 

  VICE CHAIR MILLER:  As background, the 

Washington Convention Center Authority and the 

District of Columbia Government, the Office of 

Property Management, is proposing to demolish the 

former Convention Center and provide in its place an 

interim all-day parking lot in the central business 

district.  A portion of the site would also be used 

for short-term parking.  The proposed parking lot 

would also provide for a small temporary public park 

and accommodate temporary special events, according to 

the Office of Planning report. 

  This proposed interim use would allow time 

to plan for long-term development of the site without 

the site remaining vacant in a downtown location.  I 

want to highlight some of the submissions.  ANC-2F 

submitted a report supporting the application with 

conditions.  Office of Planning also supported it with 

some conditions.  DOT strongly supports the interim 
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use of the site for short-term parking and tour bus 

parking, not for all-day parking for commuters. 

  The National Capital Planning Commission 

submitted a letter questioning this Board's 

jurisdiction over this matter and also seeking a 

condition that the Board does exercise jurisdiction.  

Washington Convention Center Authority submitted a 

letter supporting the use of the site for short-term 

parking, but not the hosting of large public events 

that would require more than 50 percent use of the 

site. 

  Certain advocates for the homeless 

testified against the application on grounds that the 

site should be used for a homeless shelter.  The vice 

president and managing director of the Grand Hyatt, 

one of the largest abutting neighbors of the site, 

submitted a letter in support.  I think before we get 

into the merits, it is important to at least address 

the jurisdiction question raised by NCPC. 

  We do not have a motion before us to 

dismiss the case based on jurisdiction.  However, 

because NCPC has raised the issue, I think it is 

important to address it.  NCPC states in a letter, 

which is Exhibit 39, that "Since the old Convention 

Center site is still owned by the District of Columbia 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 36

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and has not been sold to a private developer, any 

project developed on the site is subject to NCPC's 

review authority under section 5 of the National 

Capital Planning Act." 

  40 USC section 8722(b)(1) and NCPC's in 

lieu of zoning approval authority for District 

projects in the central area, 40 USC section 8722(e). 

 Therefore, it is inconsistent with the District 

Zoning Regulations (sections 106.4 and 106.5(c) for 

the project to be zoned, and we question whether this 

matter is properly before the BZA. 

  First, I want to say that the question 

before the Board is not whether or not NCPC review is 

required, but only if the applicant is properly before 

the Board for zoning relief.  So I don't think it's 

appropriate for this Board to address that question of 

NCPC's review, but it is appropriate for this Board to 

respond to whether or not the application is properly 

before us. 

  I looked at the regulations cited and the 

statutes cited by NCPC.  In particular, 11 DCMR 106.4 

states that properties owned by the Government of the 

United States and used for or intended to be used for 

a federal public building or use and properties owned 

by the Government of the District of Columbia in the 
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central area (as set forth in D.C. Code 2001, edition 

section 2-1004(c), formally codified as D.C. Code 

section 1-2004(c) 1999 replacement, are not included 

in any zoned district. 

  So when I first looked at the words 

"properties owned by the Government of the District of 

Columbia in the central area are not included in any 

zoned district," I thought well, you know, perhaps we 

don't have authority and that no zoning relief would 

be needed here.  However, in paren is section 1-2004 

and that provision, (c), refers to public buildings 

erected by an agency of the Government of the District 

of Columbia within the boundaries of the central area, 

and I think the key words here are "public buildings 

erected." 

  In this case, we are talking about a 

variance for commuter parking use of a surface parking 

lot.  We're not talking about erecting a public 

building.  Likewise, 106.5(c), which is also quoted by 

or cited by NCPC, exempts District of Columbia public 

buildings in the central area from zoning and refers 

to the same 2-1004(c) provision. 

  So my conclusion is that because zoning 

relief is sought for the use of a site as a surface 

parking lot in general and not for the erection of a 
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public building, this provision is inapplicable and, 

accordingly, the Board does have jurisdiction and I 

will hear from my colleagues. 

  BOARD MEMBER MANN:  Well, I think it's 

interesting that you raise the issue of a public 

building and that your decision regarding this kind of 

hinges on that, because, in fact, there is a building 

that is proposed to be built according to the site 

plans and that's some sort of kiosk, I guess, and, I 

mean, depending on how you want to define a public 

building, of course, the structures that appear, I 

guess, are called scrims and appear to be structures, 

those might be defined as public buildings as well. 

  But also, there is an existing public 

building on the site and that's the existing 

Convention Center, which means that the site shouldn't 

be zoned to begin with, and I don't know how you can 

get around that.  I mean, the site should never have 

been zoned and it should have been unzoned if it had 

been previously zoned, and it says that clearly in our 

regulations also. 

  VICE CHAIR MILLER:  I think that issue 

really isn't before us, whether or not it should have 

been zoned.  We're dealing with a variance for a 

specific use for a parking lot and it deals -- these 
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provisions don't talk about the razing of the building 

either.  They only talk about the erection of the 

building.  So that's how I get around it. 

  And I don't think it's too significant an 

issue, because, basically, if we didn't have 

jurisdiction, they wouldn't need the zoning relief 

and, you know, they could go ahead and do what they 

want to do.  So it's almost as a safety precaution 

that okay, we'll consider giving them relief that 

maybe they don't need.  I interpret it, our 

regulations, as still leaving us with jurisdiction 

that they do need it.  But if worst comes to worst, if 

we give them relief, we give them relief that they may 

not need. 

  BOARD MEMBER MANN:  They wouldn't actually 

be able to do just whatever they wanted to do, because 

under section 5 of the National Capital Planning Act 

and NCPC in lieu of zoning approval authority, 40 USC 

8722(e), they would still have to go to NCPC not just 

for the design, but for the actual use of the 

property. 

  VICE CHAIR MILLER:  Oh, I think that was 

too -- I didn't mean it in that broader sense, that 

they can do whatever they want to do.  I just meant 

that they wouldn't need our okay to do what they want 
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to do. 

  BOARD MEMBER MANN:  Yes. 

  VICE CHAIR MILLER:  They wouldn't need the 

variance relief.  That's all I meant. 

  BOARD MEMBER MANN:  Right.  No, I think 

your interpretation of my interpretation is bound 

never to meet. 

  VICE CHAIR MILLER:  Well, and we don't 

have a motion before us, but I just wanted to address, 

and I think that they are good points that are raised 

here and these are important issues, but with respect 

to our specific job here I didn't see that it wasn't 

before us properly. 

  BOARD MEMBER ETHERLY:  And I would also 

echo your comments, Madam Chair.  I just simply 

believe that the issues are not before us.  This was a 

self certified application and I think, as such, we 

can move forward. 

  VICE CHAIR MILLER:  Okay.  Let's move 

forward then.  Addressing the merits of this case, the 

applicant intends to demolish the old Convention 

Center and use the site consisting of 10.2 acres on an 

interim basis for an all-day parking lot.  A portion 

of the site would also be used as short-term parking. 

 Okay.  I said this, but I'll say it again.  The 
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proposed parking lot would provide for a small, 

temporary public park and also accommodate temporary 

special events. 

  The regulation that applicant is seeking 

variance relief from is 1702.7(c), because it cannot 

meet the requirements of 1702.7(a) and (b) for matter-

of-right parking lot in the Downtown Development 

Overlay District.  The reasons that they gave, that 

came out in the hearing, were that there are not 

enough merchants or residents in close enough 

proximity to support the lot, but there is a need for 

parking for others. 

  This relief is needed for commuter 

parking, because all the spaces won't be filled with 

short-term parking and there are other needs for 

parking in the area other than commuters, parking for 

MCI, tour bus parking.  1702(c) provides that the 

parking facility shall require BZA approval as a 

variance, pursuant to section 3103, if it provides 

all-day commuter parking.  So that's why they are 

here. 

  There is a question as to what kind of 

variance is this.  Is this a use variance, is this an 

area variance and that raises different thresholds of 

difficulty in meeting the tests.  I would tend to 
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agree with the applicant and the Office of Planning 

that the practical difficulty standard, which is 

normally associated with an area variance, and not the 

undue hardship standard normally associated with a use 

variance, is the appropriate standard in this case in 

light of the fact that the use is one specifically 

permitted in this zone pursuant to the special 

exception provision.  What I'm referring to is 1702. 

  BOARD MEMBER ETHERLY:  .7(c). 

  VICE CHAIR MILLER:  Well, (c) is the -- 

1702(a) and (b) provide for parking.  1702.7, which is 

the provision they are coming in on, allows parking 

lots as a matter-of-right in this zone.  And so, 

therefore, we're not looking at a use that is 

different, and the way it's incorporated in (c), the 

way the whole variance provision is written, it says 

"The parking facility shall require Board of Zoning 

Adjustment approval as a variance pursuant to 3103" 

was written in such a way that Office of Planning 

characterized this as a special exception, applying a 

variance test.  So I don't see any reason that this 

would rise to the level of a use variance.  Undue 

hardship can't be used in any other way.  How do my 

colleagues -- 

  BOARD MEMBER ETHERLY:  I agree.  I agree, 
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Madam Chair. 

  VICE CHAIR MILLER:  So, therefore, then 

the tests that we need to look at are: (1) The 

property is unique because of its size, shape, 

topography or other extraordinary or exceptional 

situation or condition inherent in the property; (2) 

The applicant will encounter practical difficulty if 

the Zoning Regulations are strictly applied; and, (3) 

The requested variances will not result in substantial 

detriment to the public good or the Zone Plan. 

  Taking the first test, that being 

uniqueness, there is evidence that we heard that's 

convincing to me that this is an obsolete, single 

purpose public building that's not convertible to use 

as permitted as a matter-of-right in the interim due 

to planned construction of the new development on the 

site in three to four years.  It's subject to a public 

process and public guarantee for redevelopment for a 

better use than a parking lot in the future. 

  This site, I mean, unlike a normal parking 

lot site, is subject to exceptionally complex and 

lengthy review processes by federal and District 

bodies, including the National Capital Revitalization 

Corporation, National Park Service and others, maybe 

us again.  And then the redevelopment of this site is 
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going to incorporate multiple components, housing, 

retail, major public facilities, park, parking, 

reconstruction of public streets.  I think that this 

clearly is not your typical site. 

  BOARD MEMBER ETHERLY:  I would agree.  I 

would agree, Madam Chair.  I think it's a fairly 

decisive argument with regard to both 1702.7(a) and 

(b) with regards to the variance case here, that 

clearly you don't have the commercial concentration 

such that this would be a facility that would support 

a merchant style park and shop type of operation nor 

do you have, in terms of the immediate vicinity of the 

subject property, the necessary aggregation of 

residential properties such that under 1702.7(b), the 

facility could be used as a matter-of-right use for 

residential parking only.  And hence, I think those 

first few prongs are met fairly convincingly, in my 

estimation. 

  VICE CHAIR MILLER:  Now, I think you 

probably have already jumped into the practical 

difficulties test. 

  BOARD MEMBER ETHERLY:  Yes. 

  VICE CHAIR MILLER:  The way I think it 

though, because I think that's true, they showed why 

they can't do it matter-of-right, build the lot 
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pursuant to (a) and (b). 

  Other practical difficulties that they 

identified with respect to leaving the building as is 

was that it would be a financial drain.  Structural 

repairs and replacement of critical systems would 

require expensive and wasteful use of taxpayer money, 

and we heard a lot of testimony that leaving the 

building vacant is also a security risk. 

  There was some compelling testimony, I 

mean, in the sense of emotional testimony from 

advocates for the homeless as to why the building 

couldn't be used as a homeless shelter in the interim, 

and this may go to more of a use variance test, but I 

think it's worth addressing and the applicants 

addressed that. 

  They stated that it's a safety liability 

risk presently.  It's not up to code.  It can't be 

brought up to code for occupancy standards without a 

major capital investment and a long lead time to 

complete the work.  And they also put in evidence that 

use of the lot in special events will be used to 

offset the financing for the demolition of the 

Convention Center.  So I think they made a pretty 

strong case for practical difficulty. 

  BOARD MEMBER MANN:  I actually -- 
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  VICE CHAIR MILLER:  You don't? 

  BOARD MEMBER MANN:  Well, no, I don't, 

because the only thing that they have done is provide 

this one dollar figure that says that they are 

spending a particular amount of money each month 

maintaining it, and that's the only dollar figure that 

has ever been provided.  There was no pro forma, no 

financial analysis provided to use regarding answering 

any of the, for example, the uses by the homeless. 

  I mean, we just have to take it at their 

word.  I mean, you know, usually we require a little 

more justification or some financial analysis for 

people to make arguments like that.  So I don't know 

why we're accepting them just at their word in this 

case. 

  VICE CHAIR MILLER:  We'll have to look and 

see how much this was just word, but, I mean, some of 

it is common sense if you have a building that's not 

up to code and you have got to invest money into it to 

bring it up to code. 

  BOARD MEMBER MANN:  Yes, but we -- 

  VICE CHAIR MILLER:  And they are not 

required to even meet this use test, so to me that 

was, you know, an additional thing, but it didn't make 

practical sense even to me to be investing this money 
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in this building. 

  BOARD MEMBER MANN:  I don't know if it 

makes practical sense to me or not, because there were 

no other figures provided. 

  VICE CHAIR MILLER:  But do you think that 

they had to even show this actually to meet the 

practical difficulties test for the commuter parking, 

because actually I don't really.  I think that really 

went to this, the higher standard of the use variance 

test, that it couldn't be used for any other purpose, 

and we're really saying here well, that isn't the 

appropriate test to begin with.  The test is for the 

commuter parking that it's a practical difficulty for 

them to meet the matter-of-right provisions, which Mr. 

Etherly was discussing, which were 1702.7(a) and (b). 

  BOARD MEMBER MANN:  Yes, you see, I don't 

think any argument was ever proven that there is no 

other use. 

  VICE CHAIR MILLER:  But they don't need 

to, because it's not a use unless you feel it should 

be a use variance, which we were saying we didn't 

think that it needed to rise to that standard.  So I 

can understand if you don't really think they 

sufficiently addressed that argument and I'm just 

saying well, maybe they didn't even have to, you know, 
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but I'm glad that they at least did put something in 

the record to address what I thought was, you know, a 

compelling argument by advocates for the homeless who 

are looking for places and I'm glad that they 

responded to that. 

  I guess, at this point, I would -- do you 

have something else to say, Mr. Etherly, on this 

practical difficulty? 

  BOARD MEMBER ETHERLY:  No, no, I'll simply 

note that I do understand Mr. Mann's concerns with 

regard to that particular point.  I do disagree with 

him, however, with regard to perhaps a level of proof 

or substantiation, as it were.  I did find very 

acceptable the argument of the applicant that with 

regard to the constraints of the current property, 

that that particular type of use or continued 

maintenance of the building simply would not be 

feasible. 

  I'm probably going to be saying this a lot 

this afternoon that, once again, I do understand where 

Mr. Mann is coming from there, but I just land on a 

different side of the fence with regard to that 

argument.  The testimony that we received with regard 

to alternative uses of the property, while compelling, 

in some significant senses I think there are other 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 49

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

forums where that issue is being addressed.  And when 

I say that issue, I'm talking about homelessness or 

other uses that could be put forth for this particular 

site. 

  I think there are other venues where those 

types of decisions and those types of plans are being 

carried out in a fairly definitive fashion.  I just 

simply think that the project that we have before us 

offers the best possible use for what is, as we have 

discussed in the first aspect of the variance test, a 

rather unique property in terms of what the District 

Government can do with the property short-term and 

then, ultimately, long-term. 

  Another aspect of uniqueness here is that 

this is a project that's going to have a very complex 

life over the next 5 to 10 years as it makes its way 

through the various mechanisms for review and approval 

of any long-term final disposition and I think, as 

such, that also adds to the uniqueness here and the 

practical difficulty. 

  So I am comfortable with the argument of 

the applicant that given the obsolescence of the 

building, giving some of the physical plant needs of 

the building that would need to be maintained at 

rather high cost, that it simply is not practicable 
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for that type of continued use of this property as it 

currently exists. 

  I understand where you're coming from, Mr. 

Mann, but I land on the other side of the fence there. 

  VICE CHAIR MILLER:  Well, I concur with 

you, Mr. Etherly, and I think that was very well said. 

 I think we can move into this, the last prong of the 

test, which would be no public detriment, which you 

have already started to address. 

  I would concur with you.  I mean, this 

looks like a very good use of the property on an 

interim basis.  I think that it has been shown that 

there is a strong need for parking in this area for 

such establishments as the Convention Center, the MCI, 

entertainment establishment, retail and that use of 

the lot will alleviate the alternatives, which are a 

vacant lot, unsightly and possible unsafe site, a 

building that's difficult to maintain. 

  The plan is intended to be environmentally 

friendly with landscaping and park spaces and public 

events.  I think we'll get into discussing the 

specific plan later on, but the concept at least is 

one that's definitely in the public interest. 

  And the Office of Planning found, and I 

would concur, that the variance will not impair the 
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intent, purpose, integrity of the Zone Plan.  Again, 

they characterized 1702.7(c) as a special exception 

and stated that special exception uses are presumed 

compatible subject to a finding of no adverse impact. 

 Yes, go right ahead. 

  BOARD MEMBER MANN:  I actually think that 

it's not a good idea to put a 1,000 or 1,200 car 

parking lot on a 10 acre site downtown for a lot of 

reasons, one of them being, and I think it's just kind 

of poor practice to introduce that sort of use that's 

going to be around for, hopefully, no more than three 

or four years and then suddenly take it away, and I 

don't think that that's ever been addressed. 

  The other thing is it's within the DD 

Overlay, which makes it more difficult.  It's supposed 

to make it more difficult to develop commuter parking 

lots and this kind of flies in the face of that.  And 

the DD Overlay also is supposed to provide a 

disincentive to tearing down outmoded buildings, and 

this is completely contrary to that, so just as a 

matter of what the DD Overlay was intended to do. 

  VICE CHAIR MILLER:  A disincentive to 

tearing down outmoded buildings? 

  BOARD MEMBER MANN:  According to the 

Office of Planning's report. 
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  BOARD MEMBER ETHERLY:  I think what Mr. 

Mann is referencing is page 7 of the report, which 

talks about tearing down outmoded buildings and then 

using their sites for parking lots. 

  VICE CHAIR MILLER:  Oh. 

  BOARD MEMBER ETHERLY:  And while Mr. 

Mann's point is well-taken, I will come back to my 

boiler plate qualification for the remainder of our 

discussion.  I think, once again, it's the uniqueness 

that we talked about in the context of the variance 

test that really takes this out of what would 

otherwise be perhaps a very standard DD Overlay issue, 

and that because of the uniqueness of this property, 

this is probably a scenario or a set of circumstances 

that we're not going to see replayed, hopefully, in my 

lifetime, but it's a unique set of circumstances that 

confronts the District as it struggles with what to do 

with this property long-term as it begins that 

process, but then also, of course, how to facilitate 

that process in the short-term such that there is some 

productive use for the property here. 

  While each of our cases, of course, stand 

on their own merit, I will note for my colleagues a 

recollection, the occasion of the Newseum case that we 

dealt with where for a short-term period of time, of 
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course, there has been a parking lot use on that 

particular property and that use was done in such a 

way to facilitate the continued productive use of the 

property until such time as an appropriate 

developmental opportunity in the form of the Newseum 

arose, and I think we are confronted with a somewhat 

similar situation here.  So I understand where you're 

coming from, Mr. Mann, but I land on the opposite site 

of the fence with you there. 

  VICE CHAIR MILLER:  Well, I want to 

comment on two of those points.  One is that this 

building isn't being torn down for use as a parking 

lot.  The parking lot is just an interim use.  It's 

being torn down to put up a new building, a whole new 

development complex.  So in that sense I don't think 

it's certainly contrary to the overlay. 

  And secondly, I did ask the Department of 

Transportation, I believe, or Office of Planning 

about, you know, parking is going to be there and then 

it's going to be taken away, the same with their 

putting 30 buses on this lot, and then what happens 

four years later?  And the response was that during 

this three to four year period, DDOT is going to be 

working on looking for alternatives for parking and 

bus parking, so that's that. 
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  BOARD MEMBER ETHERLY:  Yes, I mean, just 

to put a pin in that particular point, I think the 

important part of the Chair's comments was the way in 

which you look at this application, the way in which I 

look at this application and would suggest that my 

colleagues look at it is we are, essentially, at one 

weigh station of what is going to be an extended 

journey for this parcel and this is just one part of 

that process. 

  And the challenge that's before us is how 

do we best facilitate the continued productive use of 

this property while it is on that journey towards what 

it is going to ultimately be, I think, a very 

significant anchor from an economic development 

standpoint, an esthetic standpoint and in other 

positive ways it's going to be a significant anchor 

for that living downtown that I think all of us are 

continuing to strive to facilitate and incur, and so I 

think that's how I resolve that DD Overlay issue, Mr. 

Mann. 

  VICE CHAIR MILLER:  Okay.  I think what we 

have done is gone through the general concept and the 

tests for the variance relief.  I think perhaps we 

could, at this point, just address some of the 

specifics that were submitted to us if my colleagues 
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want to make any comments, one being on the site plan. 

  BOARD MEMBER ETHERLY:  Well, Madam Chair, 

what I might want to suggest -- 

  VICE CHAIR MILLER:  Where would you put 

that? 

  BOARD MEMBER ETHERLY:  -- as we start 

getting into the specifics, you know, with your 

concurrence. 

  VICE CHAIR MILLER:  Yes. 

  BOARD MEMBER ETHERLY:  I would be more 

than happy to suggest that we act on your motion, at 

this point, as we get into the specifics around 

particular conditions. 

  VICE CHAIR MILLER:  Oh, okay. 

  BOARD MEMBER ETHERLY:  If that's the 

direction in which you were heading, and it would be 

my motion at this juncture to move approval of 

Application No. 17145 of the Government of the 

District of Columbia, Washington Convention Center 

Authority, pursuant to 11 DCMR section 3103.2, for a 

variance to allow public events and a temporary all-

day commuter parking lot at the site of the former 

Convention Center under subsection 1702.7(c), in the 

DD/C-3-C District at premises 900 9th Street, N.W., 

Squares 344, 373, 374, all lots, and would invite a 
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second. 

  VICE CHAIR MILLER:  Second. 

  BOARD MEMBER ETHERLY:  And thank you very 

much, Madam Chair, and I will note, of course, for the 

record that I did not offer specificity with regard to 

the length of this variance, because I would 

anticipate that that would be part of our discussion, 

at this point, around conditions that would govern 

that variance. 

  VICE CHAIR MILLER:  I would concur with 

that. 

  BOARD MEMBER ETHERLY:  And if I recall 

correctly, Madam Chair, with your concurrence, I 

believe we did have perhaps as a useful starting 

point, we were provided with significant testimony and 

documentation from the ANC of record, ANC-2F, 

regarding their support for this project and, in 

particular, particular conditions that they would 

suggest be considered by this Board, and I would 

perhaps offer that as a useful starting point. 

  I think as an overall comment, there will 

probably be some components of these conditions that 

will fall outside of our scope of responsibility and 

authority, but I think it's a useful starting place 

with regard to thinking about conditions.  So perhaps 
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with the Chair's agreement and that of my colleagues, 

I would offer that as a starting point for us. 

  VICE CHAIR MILLER:  That's -- 

  BOARD MEMBER ETHERLY:  And what I'm 

referencing is, what I have is Exhibit No. 36, the 

April 13th submission of ANC-2F regarding the BZA 

Application No. 17145. 

  VICE CHAIR MILLER:  I would like to 

clarify what I perceive this to be.  This looks like 

an ANC resolution, which sets forth an agreement that 

it supports and with conditions that it would like 

this Board to adopt, also which it would like the 

Department of Transportation, the Metropolitan Police 

Department and WCCA general manager and CEO to agree 

to, and the agreement that we have in our record is 

only signed by the chair of the ANC. 

  BOARD MEMBER ETHERLY:  Yes, and I would 

definitely -- and that's why I noted, I think it would 

be perhaps a decent starting point, but as this Board 

has oftentimes been confronted with these types of 

agreements, we have oftentimes taken some in part and 

disposed of others in part without accepting them.  I 

think it's a useful guideline and I think the work 

that the ANC has done along with the applicant should 

be commended in the highest possible way, but I think 
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quite a bit of this might take us beyond what we need 

to be doing here, but I think there are some 

components here.  I mean, clearly, I think perhaps the 

first big hurdle is what is the length of time here? 

  VICE CHAIR MILLER:  Can I back up just a 

little bit? 

  BOARD MEMBER ETHERLY:  Sure. 

  VICE CHAIR MILLER:  I just want to clarify 

that we also are required to give the ANC great weight 

and the way this Board interprets that is to address 

each of their issues, and so we will be addressing 

each of these conditions, but it does not mean that we 

accept them all, that we need to decide, you know, 

what's in our jurisdiction to enforce and what do we 

think it appropriate to the variance relief that we 

will be giving. 

  BOARD MEMBER ETHERLY:  Okay. 

  VICE CHAIR MILLER:  Okay.  You want to 

talk about term first? 

  BOARD MEMBER ETHERLY:  Well, if you want 

to just follow the resolution in serial. 

  VICE CHAIR MILLER:  Okay. 

  BOARD MEMBER ETHERLY:  And just, you know, 

begin with number one, which, of course, is just 

boiler plate reference to the recitals of the overall 
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agreement.  I might suggest perhaps holding that in 

abeyance or the way in which this Board has dealt with 

similar agreements in the past, as I know in the 

context of our order we have made reference to the 

existence of such agreements, but I know in past times 

we have had serious discussion about our ability to 

enforce these types of agreements. 

  VICE CHAIR MILLER:  I'm not sure we have 

an agreement here.  I think we have a proposed 

agreement, because we only have one signature. 

  BOARD MEMBER ETHERLY:  And that's why, you 

know, quite honestly, you know, I would say it's a 

useful guide, but that's all we can call it. 

  VICE CHAIR MILLER:  Right. 

  BOARD MEMBER ETHERLY:  Yes. 

  VICE CHAIR MILLER:  And they are 

conditions that the ANC wants us to consider and 

that's what we'll do.  I mean, we certainly encourage 

the parties to come to agreements, you know, 

separately, but as far as I read this, at this point, 

they are proposed conditions. 

  BOARD MEMBER ETHERLY:  Yes. 

  VICE CHAIR MILLER:  Okay. 

  BOARD MEMBER ETHERLY:  Agreed. 

  VICE CHAIR MILLER:  The first one, "The 
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recitals set forth above are incorporated here," and, 

by reference, we don't need to do anything with that. 

  BOARD MEMBER ETHERLY:  Agreed. 

  VICE CHAIR MILLER:  The second one, do you 

want to do it this way? 

  BOARD MEMBER ETHERLY:  That's fine. 

  VICE CHAIR MILLER:  Okay. 

  BOARD MEMBER ETHERLY:  That's fine. 

  VICE CHAIR MILLER:  "The term commuters 

shall be replaced with the word visitor in all the 

site signage and written promotions."  I think that's 

beyond our jurisdiction and -- 

  BOARD MEMBER MANN:  Wait, also, there is 

no signage to replace. 

  VICE CHAIR MILLER:  Right.  We don't have 

any evidence in the record that this is something that 

we need to act on. 

  BOARD MEMBER MANN:  Right.  It is 

interesting that it goes to a particular catch 22, but 

I'll wait until we get to Condition 14 before I 

address that. 

  BOARD MEMBER ETHERLY:  Okay.  So we would 

not accept Condition 2 as well? 

  VICE CHAIR MILLER:  Right.  I mean, I also 

think we should have some evidence in the record upon 
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which we're basing our decision to adopt a condition. 

  BOARD MEMBER MANN:  Well -- 

  VICE CHAIR MILLER:  You know, that there's 

a need for this. 

  BOARD MEMBER MANN:  I think the intention 

of number 2 was that the term commuter should be used 

or rather, the term, the word visitor should be used 

and not the word commuter.  That's the intention of 

number 2. 

  VICE CHAIR MILLER:  Right, and I think 

it's a fine intention.  I just don't know.  I don't 

think it's an appropriate, necessarily appropriate 

condition for the BZA to impose, but anyway, okay. 

  BOARD MEMBER ETHERLY:  I agree. 

  VICE CHAIR MILLER:  Number 3, "At no time 

shall more than 50 percent of the site be used for 

display purposes at a public event, thereby providing 

parking for such event."  I don't think we have 

evidence in the record to restrict it that way, do 

you? 

  BOARD MEMBER MANN:  I don't. 

  BOARD MEMBER ETHERLY:  I would agree. 

  VICE CHAIR MILLER:  Okay.  4, "The site 

shall not be used as a staging area for Convention 

Center events."  Again, I don't think we have evidence 
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to respond to that.  Just to clarify, I mean, if we 

don't adopt these conditions, it doesn't mean that 

they are not necessarily good conditions for the 

community to work out, but they are just not -- 

  BOARD MEMBER ETHERLY:  Not appropriate for 

us. 

  VICE CHAIR MILLER:  -- within our 

authority.  Okay.  Do you agree with that, with number 

4? 

  BOARD MEMBER ETHERLY:  I would agree, 

Madam Chair. 

  VICE CHAIR MILLER:  Okay.  Number 5, "The 

site shall not be used for parking more than 30 buses 

at any given time."  Okay.  I think we do have 

evidence in the record and we can check, but I'm 

pretty sure that DDOT said that it was going to be 

used for 30 buses.  Oh, this one at least.  We have 

some evidence in the record.  I'm going to double 

check that. 

  BOARD MEMBER ETHERLY:  Yes, if I recall, 

Madam Chair, I didn't see any reference in the DDOT 

submission at Exhibit No. 41.  I'm reviewing the 

testimony provided on behalf of the applicant and, if 

I recall, there was not a specific number referenced 

as to tour bus, a specific number for tour bus parking 
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here. 

  VICE CHAIR MILLER:  One alternative, 

instead of making this a condition, I'm not sure 

whether we should, is even if we have a summary order, 

it could be referenced that it's intended to house 

parking spaces for 30 buses or something like that.  

I'm not sure whether we need to restrict it or not 

ourselves as a condition. 

  BOARD MEMBER ETHERLY:  It would almost -- 

it would be my suggestion, Madam Chair, that I think, 

clearly, as evidenced in the testimony, and I'm 

referencing the testimony that was provided by Susan 

Linsky dated April 13, 2004.  I don't have an exhibit 

number for that testimony, but that testimony did 

reference at page 2 that the proposal is for up to 

1,200 spaces and, in relevant portion paraphrasing, 

about 900 spaces will be used for automobiles and a 

portion of the remainder of the spaces will be 

available for tour buses. 

  I think, clearly, the intention of the 

applicant here is that there will be, of course, some 

smaller portion of the parking spaces set aside for 

tour buses, but I would be perhaps inclined not to 

specify a specific number here. 

  I think, clearly, the intention, as I read 
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the application and the testimony submitted, is that 

we will not have a lot that will have 900 tour buses 

parking on it on a daily basis, but that there will be 

some provision made for tour bus parking in some 

limited fashion, but to perhaps risk hamstringing the 

applicant by willy-nilly trying to identify a number, 

I would be somewhat concerned doing that at this 

juncture. 

  VICE CHAIR MILLER:  I would also be 

concerned.  I was wondering where I got that 30 from 

and maybe it was from this agreement, proposed 

agreement.  I'm not sure, so I don't think we have 

evidence in the record about the effects of having 

more or less than 30.  So I would be inclined not to 

include it. 

  BOARD MEMBER MANN:  That's fine. 

  VICE CHAIR MILLER:  Okay.  Okay.  Number 

6, "There shall be no bus idling on the site.  Buses 

must turn off their engines while parked and turn them 

on only immediately prior to leaving the site." 

  Now, I know we have laws restricting bus 

idling. 

  BOARD MEMBER ETHERLY:  Right.  I would 

agree, Madam Chair.  That's regulated in other parts 

of the DCMR. 
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  VICE CHAIR MILLER:  Okay. 

  BOARD MEMBER MANN:  That's fine. 

  VICE CHAIR MILLER:  Okay.  Number 7, "The 

site shall not be used to park semis or tractor 

trailers." 

  BOARD MEMBER ETHERLY:  Once again, Madam 

Chair, I don't believe we have had any evidence in the 

record submitted that there would be the parking of 

any such vehicles on the property, so I would suggest 

that that falls also outside of the scope of the 

application before us. 

  VICE CHAIR MILLER:  I would also concur.  

We didn't have testimony about this and I don't really 

know.  Perhaps it could be related to a special event 

or something and I wouldn't want to restrict it 

without, you know, understanding. 

  BOARD MEMBER MANN:  It's difficult to know 

what this means without knowing what semis or tractor 

trailers they are talking about. 

  VICE CHAIR MILLER:  Exactly.  "The site 

shall not be used by the Metropolitan Police 

Department or any other entity as a vehicle impounding 

lot." 

  BOARD MEMBER ETHERLY:  I would further 

offer that that falls outside of the scope of our 
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purview. 

  VICE CHAIR MILLER:  See, I think the 

problem is that, you know, the ANC didn't come in and 

testify about these issues, so, you know, we're left 

guessing and I don't think that they are 

substantiated. 

  BOARD MEMBER ETHERLY:  And, clearly, the 

spirit in which quite a few of these early conditions 

are heading, I think, is well understood, but I think 

it's instructive, as this Board oftentimes notes, that 

quite a few of these issues are either dealt with in 

other parts of the DCMR under currently articulated 

regulations or laws or are just simply outside of our 

scope.  I mean, similarly, number 9, which relates to 

the towing of abandoned vehicles. 

  VICE CHAIR MILLER:  Right. 

  BOARD MEMBER ETHERLY:  I think, clearly, 

that's also dealt with in other aspects of the DCMR 

and there are appropriate procedures for that, and it 

would probably not be appropriate for us to condition 

this application in that way. 

  VICE CHAIR MILLER:  I think we're going to 

have similar issues with the remaining, but I will 

read through them.  Number 10, "The site should be 

kept clean at all times employing its own cleaning 
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crews for routine cleaning.  Mandatory cleanups shall 

commence immediately after the conclusion of any and 

all events held at this site." 

  BOARD MEMBER ETHERLY:  Now, I will note 

with regard to Condition 10 -- 

  VICE CHAIR MILLER:  Yes. 

  BOARD MEMBER ETHERLY:  -- that to an 

extent that does echo the language of 2303.1 in our 

regulations, which deals with parking lots and, in 

particular, at subsection (f). 

  VICE CHAIR MILLER:  Okay. 

  BOARD MEMBER ETHERLY:  Which does speak to 

parking lots shall be kept free of refuse and debris 

and shall be landscaped.  We will get to landscaping 

in a moment. 

  VICE CHAIR MILLER:  Right. 

  BOARD MEMBER ETHERLY:  But with regard to 

refuse and debris, that does fall within the scope of 

this Board's authority to give consideration to.  

Whether or not the mandatory cleanup aspect of it is 

retained, I would not think it too outside of the 

scope of our authority to note that the site shall be 

kept clean at all times, employing its own cleaning 

crews for routine cleaning or perhaps some language 

that references or mimics the language at 2303.1(f), 
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so if that condition is reworded simply to say that 

the parking lot shall be kept free of refuse and 

debris. 

  VICE CHAIR MILLER:  I don't see why we 

need a condition when they are required to comply with 

2303.1. 

  BOARD MEMBER MANN:  But we have allowed 

conditions similar to that in previous parking lots, I 

believe. 

  BOARD MEMBER ETHERLY:  Sure. 

  BOARD MEMBER MANN:  I mean, that one 

doesn't seem so out of the ordinary.  It just seems to 

be slightly more restrictive than what's in the 

regulation, which in my mind is okay. 

  VICE CHAIR MILLER:  Which is okay, the 

regulation or the way it's written? 

  BOARD MEMBER MANN:  The way that it's 

written. 

  BOARD MEMBER ETHERLY:  So I -- 

  VICE CHAIR MILLER:  So why do we care 

whether it employs its own cleaning crews, what 

cleaning crews it employs?  What difference does it 

make? 

  BOARD MEMBER ETHERLY:  So what I would 

conceivably suggest -- 
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  VICE CHAIR MILLER:  Yes. 

  BOARD MEMBER ETHERLY:  -- is you could 

just simply have the site shall be kept clean at all 

times period.  I mean, I understand where you're 

coming from, Madam Chair, and to an extent you're 

right.  2303.1 is there on the books and it has to be 

complied with in any instance, but perhaps that 

condition can simply be edited down. 

  VICE CHAIR MILLER:  You know what?  Well, 

I think at all times is kind of hard to do, but I 

think if there is any part of this that I would think 

might be maintained would be that mandatory cleanups 

shall commence immediately after the conclusion of any 

and all events held at the site. 

  BOARD MEMBER MANN:  That's the part that 

you would support? 

  VICE CHAIR MILLER:  That I would support 

that.  That's maybe different, because when you have a 

big public event, maybe that's not referenced in our 

regulations for parking lots.  So what do you think 

about that one, if we have a condition, mandatory 

cleanups shall commence immediately after the 

conclusion of any and all events held at the site? 

  BOARD MEMBER ETHERLY:  I'm comfortable 

with the language.  My concern would be our 
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enforcement authority, but I'm comfortable.  You know, 

that's why I opted for the broader statement, which 

simply is the site shall be kept clean at all times. 

  VICE CHAIR MILLER:  Well, it's the same 

problem.  You know, if somebody spills a drink, it's 

not clean. 

  BOARD MEMBER ETHERLY:  True. 

  VICE CHAIR MILLER:  At all times. 

  BOARD MEMBER ETHERLY:  I'm comfortable 

with your suggestion, Madam Chair. 

  BOARD MEMBER MANN:  So am I. 

  VICE CHAIR MILLER:  All right. 

  BOARD MEMBER ETHERLY:  So that first 

sentence would be struck in its entirety. 

  VICE CHAIR MILLER:  Okay. 

  BOARD MEMBER ETHERLY:  And mandatory 

cleanup would be retained. 

  VICE CHAIR MILLER:  Okay. 

  BOARD MEMBER ETHERLY:  Okay. 

  VICE CHAIR MILLER:  Next one.  So that's 

Condition 1.  11, "The site shall be equipped with 

adequate illumination to be on whenever the site is 

being used or not." 

  BOARD MEMBER ETHERLY:  Once again, that, 

in essence, references 2303.1(e), which refers to any 
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lighting used to illuminate a parking lot of its 

accessory buildings shall be arranged, so that all 

direct ways of the lighting are confined to the 

surface of the parking lot.  I mean, that condition is 

similar. 

  BOARD MEMBER MANN:  But it doesn't address 

the 24 hour light issue though. 

  VICE CHAIR MILLER:  I don't think -- I 

don't know if we have evidence in the record as to why 

it should be 24 hours or not 24 hours, I mean, yes, 

whether it's used or not.  I mean, it might be a good 

idea, but there might be reasons why it isn't a good 

idea. 

  BOARD MEMBER ETHERLY:  I would perhaps 

suggest with that particular proposed condition a 

truncation, such that it simply reads the site shall 

be equipped with adequate illumination. 

  BOARD MEMBER MANN:  I mean, it's 

presumably a public safety issue that they are talking 

about, and I'm sure they're going to do whatever they 

have to do to ensure that it remains crime free, but 

whether or not that's adequate illumination at all 

times or other methods of enforcement, they will 

probably undertake that themselves. 

  BOARD MEMBER ETHERLY:  So would it be your 
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suggestion just to strike that proposed condition 

altogether? 

  BOARD MEMBER MANN:  No, I would go with 

what you just said, the site shall be equipped with 

adequate illumination.  I mean, otherwise, it's going 

to be subject to the regulations anyway. 

  BOARD MEMBER ETHERLY:  Okay. 

  VICE CHAIR MILLER:  Before you do that, 

maybe you can help me find this, but we asked the 

applicant to submit some documents at the end of the 

hearing and one was that they said that they submitted 

an Exhibit 40, site plan and layout plan including, 

oh, including lighting, and I don't know if they said 

anything about lighting, at what times in that. 

  BOARD MEMBER MANN:  No, the only thing it 

says is that "Parking lot will be lighted to a level 

of 1 foot candle minimum average maintained.  No light 

will spill beyond the limits of the site."  But it 

doesn't -- it neither shows where those lights are nor 

does it address when they would be illuminated. 

  VICE CHAIR MILLER:  Okay.  So what was 

this?  Is there a suggestion on the table? 

  BOARD MEMBER ETHERLY:  As Mr. Mann was 

referencing, that proposed condition could read the 

site shall be equipped with adequate illumination 
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period, and then we would strike the other proposed 

language. 

  VICE CHAIR MILLER:  Okay.  I don't have a 

problem with that. 

  BOARD MEMBER ETHERLY:  But for purposes of 

our deliberation, I think it would, clearly, be the 

Board's intent that the subject property will comply 

with 2303.1(e) with regard to illumination and that, 

clearly, that illumination would be set up in such a 

way that the parking lot is fully covered at all 

appropriate times.  But otherwise, the condition would 

read simply the site shall be equipped with adequate 

illumination. 

  VICE CHAIR MILLER:  Right.  This is in 

addition to what's required of them by 2303.1.  Okay. 

 12, "The site shall not be open for parking when a 

parking attendant is not present."  I don't think we 

have evidence in the record on this. 

  BOARD MEMBER ETHERLY:  I would agree. 

  BOARD MEMBER MANN:  Yes. 

  VICE CHAIR MILLER:  Okay.  "The site shall 

employ its own 24 hour security with continual 

surveyance beyond MPD patrols."  Again, I don't think 

we have evidence in the record to rule on this.  14, 

"The parking rates for the proposed parking lot shall 
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be structured in such a way that short-term parking is 

encouraged and long-term and monthly parking are 

discouraged." 

  BOARD MEMBER ETHERLY:  I would suggest 

that, I mean, not to anticipate or put words in Mr. 

Mann's mouth, I mean, Mr. Mann may have some thoughts 

here, but I would be very concerned about both 14 and 

15 taking the Board impermissibly deep into the 

regulation of a business here, but I'm open to 

discussion.  But it would be my -- I would not be in 

support of 14 or 15. 

  BOARD MEMBER MANN:  Well, I'm -- 

  VICE CHAIR MILLER:  Wait a second.  Just 

for the benefit of the public here, 15 reads "No 

monthly or weekly parking rates shall be honored or 

offered."  Okay. 

  BOARD MEMBER MANN:  Yes, I mean, I didn't 

necessarily express whether or not I was in favor of 

Conditions 14 or 15.  I just think it's unusual that 

we're granting a variance to operate a commuter 

parking lot and then we seem to be -- we're asking to 

do things that prohibit it from being operated as a 

commuter parking lot. 

  BOARD MEMBER ETHERLY:  Well, I think, you 

know, I would caution my colleague not to get sucked 
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into what is some -- I don't want to reference it as 

red herring language, but, clearly, it's an important 

consideration of the ANC, and as such I think we're 

dealing with it in the appropriate way by going 

through it piece by piece.  But I just think it's not 

appropriate for this Board to get into that level of 

detail as it relates to how the rates are set and 

determined for the property, and I just think it's a 

red herring argument here. 

  VICE CHAIR MILLER:  Well, I want to 

respond to Mr. Mann's comment, because we are being 

asked for a variance for commuter parking, but it only 

goes to part of the parking lot or part of the use of 

the parking lot for commuter parking.  The parking lot 

is also going to be used for short-term parking, 

residential parking and they couldn't fill it with 

just residential and short-term parking, and that's 

why they have sought the variance for commuter, and I 

think that the ANC is concerned that the commuter 

parking is going to like take over, you know, the 

parking lot as a whole and that they prefer these uses 

for the other uses. 

  BOARD MEMBER MANN:  And has there been any 

information entered that says how much of the parking 

lot is going to be used for commuter parking? 
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  VICE CHAIR MILLER:  We did ask that at the 

hearing and I don't know that we got an exact figure, 

but there were certain percentages that they had in 

mind.  I can't -- 

  BOARD MEMBER MANN:  Yes, I actually don't 

recall hearing that. 

  VICE CHAIR MILLER:  We did.  That was a 

question I actually asked.  Okay.  So I think that we 

are moving along here.  Let's see.  I also agree with 

Mr. Etherly that this goes beyond our jurisdiction and 

into the business practices too deeply, so we're going 

to reject 14 and 15. 

  16, "The site's parking facilities shall 

be open one hour before and at least two hours after 

any Convention Center public activity."  I mean, to me 

this sounds like a good idea, but it just doesn't seem 

like a condition that we ought to be imposing. 

  BOARD MEMBER MANN:  No, I didn't hear 

anything that would give us any reason to believe that 

those are the appropriate number of hours either. 

  BOARD MEMBER ETHERLY:  I would agree, 

Madam Chair. 

  VICE CHAIR MILLER:  Okay.  Four more to 

go.  17, "The organizations elected to program special 

events on the old Convention Center site shall provide 
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notice to ANC-2F of any proposed special event.  The 

notice from the event organizers shall be given to 

ANC-2F in sufficient time to: (1) Allow ANC-2F to come 

and to make recommendations to minimize any adverse 

impacts of the event on ANC-2F; and, (2) Allow the 

event organizer to act upon ANC-2F's comment and 

concerns, if any, in the planning of the event." 

  I think this is a good idea.  I don't see 

any harm in this one.  What do you all think? 

  BOARD MEMBER MANN:  I think that's fine.  

I don't think there's anything unreasonable about 

that. 

  BOARD MEMBER ETHERLY:  I'm comfortable 

with the spirit of Proposed Condition 17.  I'm just 

concerned about, once again, the enforcement capacity 

of this body, but I'm comfortable with it. 

  VICE CHAIR MILLER:  Okay. 

  BOARD MEMBER ETHERLY:  That's fine. 

  VICE CHAIR MILLER:  I think it goes to the 

potential adverse impacts of, you know, public events 

bringing in a lot of traffic and stuff and we did hear 

that that was a concern, so okay.  So that one is in, 

number 17 is in.  18, "The site shall be used to 

encourage and promote downtown visitation and long-

term parking shall be discouraged by the utilization 
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of any and all reasonable methods including, but not 

limited to those prescribed herein."  I would be 

opposed to that one. 

  BOARD MEMBER MANN:  Which one were you 

reading? 

  VICE CHAIR MILLER:  18.  It's very vague. 

  BOARD MEMBER MANN:  Under ANC, which ANC 

letter? 

  VICE CHAIR MILLER:  You don't have that on 

this? 

  BOARD MEMBER MANN:  No, it's different on 

April 13th and then April 14th. 

  VICE CHAIR MILLER:  I'm reading April 13th. 

  BOARD MEMBER MANN:  April 14th is 

different. 

  VICE CHAIR MILLER:  I'm reading from the 

agreement. 

  BOARD MEMBER MANN:  Well, here, the April 

14th one doesn't read the same way as the April 13th. 

  VICE CHAIR MILLER:  Uh-oh.  Okay.  We have 

a new one? 

  BOARD MEMBER MANN:  Yes, the April 14th is 

different. 

  VICE CHAIR MILLER:  Okay.  We should read 

from April 14th. 
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  BOARD MEMBER ETHERLY:  Well, it looks as 

though the April 14th suggestion is for the most part 

similarly worded.  Although, the Proposed Condition 18 

in the April 13th draft -- 

  BOARD MEMBER MANN:  Right. 

  BOARD MEMBER ETHERLY:  -- has been taken 

out. 

  VICE CHAIR MILLER:  Right.  So they took 

that one out.  Okay. 

  BOARD MEMBER MANN:  That was the -- they 

just deleted it? 

  VICE CHAIR MILLER:  Yes. 

  BOARD MEMBER MANN:  I see. 

  VICE CHAIR MILLER:  So that's gone.  Okay. 

 19, what is 19, "The ANC shall be given an 

opportunity to review and make recommendations to 

WCCA, the City Council and the Mayor's Office 

regarding redress by WCCA or others for adverse 

impacts on the neighborhood resulting from or relating 

to any activity at the site, whether or not such 

activity is legal or whether or not such activity is 

approved or sponsored by the City Council, the Mayor's 

Office or WCCA." 

  BOARD MEMBER ETHERLY:  I appreciate the 

spirit, but I think it's entirely outside of the scope 
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of this body. 

  VICE CHAIR MILLER:  I agree. 

  BOARD MEMBER ETHERLY:  I mean, and I would 

further just simply note that that is, I would think, 

well understood as well within the purview of the ANC 

at any time, but -- 

  VICE CHAIR MILLER:  Right. 

  BOARD MEMBER ETHERLY:  -- to take such 

actions to address grievances before any of those 

bodies. 

  VICE CHAIR MILLER:  Finally, "The 

Washington Convention Center Authority and any of its 

agents or assigns will accord great weight to Advisory 

Neighborhood Commission 2F's recommendations for such 

redress."  That's beyond our authority. 

  BOARD MEMBER MANN:  Right. 

  VICE CHAIR MILLER:  Whether they give them 

great weight or not, so okay.  So that one's out.  

Okay.  So those are the conditions. 

  BOARD MEMBER ETHERLY:  You know, I think, 

Madam Chair, there are perhaps a couple of additional. 

 By my count -- 

  VICE CHAIR MILLER:  Yes, those are the 

conditions.  Oh. 

  BOARD MEMBER ETHERLY:  No, I think we're 
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heading in the same place. 

  VICE CHAIR MILLER:  Okay.  Those are the 

conditions from the ANC. 

  BOARD MEMBER ETHERLY:  From the ANC 

proposal. 

  VICE CHAIR MILLER:  Exactly. 

  BOARD MEMBER ETHERLY:  I would suggest 

that we still have the critical issue of time or 

length for the variance to deal with. 

  VICE CHAIR MILLER:  Exactly.  Would you 

like to start? 

  BOARD MEMBER ETHERLY:  Well, Madam Chair, 

if I recall correctly, I think in the course of our 

testimony and in the course of the application, the 

applicant has suggested what amounted to a base four 

year with, essentially, the options to renew for an 

additional six years. 

  VICE CHAIR MILLER:  Correct. 

  BOARD MEMBER ETHERLY:  In the form of -- 

  VICE CHAIR MILLER:  Two years. 

  BOARD MEMBER ETHERLY:  -- two year 

periods. 

  VICE CHAIR MILLER:  Correct. 

  BOARD MEMBER ETHERLY:  It would perhaps be 

my suggestion that we look at something of a middle 
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ground here.  I think 10 years will be too long.  What 

gives me concern, however, about making this length 

too short is being very cognizant of the vagaries of 

the development process as it relates to the long-term 

disposition of this property.  So I want to give the 

applicant adequate time to continue with the 

development plans that are already underway around 

this particular site.  So I would suggest a minimum of 

four years with regard to the length of this variance, 

a minimum of four years, a maximum of six years and 

would invite some comment from my colleagues there. 

  BOARD MEMBER MANN:  Didn't the applicant 

themselves say that they expect development of the 

property to begin within three to four years? 

  VICE CHAIR MILLER:  Yes, I think they did. 

  BOARD MEMBER MANN:  So that would 

certainly support limiting it to four years. 

  VICE CHAIR MILLER:  Well, not necessarily, 

because we often give a cushion for, you know, 

sometimes things take longer than you think they are 

going to take, but I think that one concern that we 

need to talk about is that in reviewing the site plan 

and the landscaping plan, I think that there was some 

concern among the Board that there was insufficient 

detail provided and that the landscaping was pretty 
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bare. 

  And I think that that's one of the 

grounds, if that's the right word to use, for not 

giving too long a period of time for this variance, 

because I think that we would -- if this is going to 

take more than four years, then I think that we would 

like to see a more developed landscaping and site 

plan.  So that would be a reason to me not to make it 

too long. 

  I certainly would not make it less than 

four years, because they said it was going to take 

four years.  So the question is, you know, should it 

be a little more than four years or should it be four 

years and if they have to come back to us, then they 

would be coming back to us with a more adequate and 

developed site plan and landscaping plan. 

  BOARD MEMBER ETHERLY:  With regard to the 

testimony that was offered by the applicant, once 

again reading in relevant portion from the April 13th 

submission of the Government of the District of 

Columbia, the submission was "While we believe that 

construction of the permanent redevelopment will begin 

in three to four years, we selected a 10 year lease 

period for financial arrangements and do not 

anticipate that this lease term will not be needed for 
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the entire period." 

  So, once again, I want to be cognizant of 

the financing implications of whatever project is 

proposed and not hamstring the applicant 

unnecessarily.  I will note that I think the 

landscaping piece should be dealt with in a separate 

condition and I would be more than happy, of course, 

but I think those two issues should be kept separate. 

  So, once again, I think the Chair and I, 

we agree that a minimum of four years -- 

  VICE CHAIR MILLER:  Right. 

  BOARD MEMBER ETHERLY:  -- clearly is 

needed here and the question is just, you know, how 

far above four years do you go? 

  VICE CHAIR MILLER:  Well, I have a 

question for you though as to how do you intend to 

deal with the landscaping issue before if not in the 

term, I mean? 

  BOARD MEMBER ETHERLY:  Well, I think the 

landscaping issue probably is going to have to be 

dealt with through perhaps a fairly specifically 

worded condition.  Once again, if 2303.1(f) we do have 

some clear dictates regarding the maintenance of 

landscaping and, in particular, the minimum coverage 

of 5 percent of the total area of the parking lot or 
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an area as determined by the BZA with regard to 

landscaping with trees and shrubs.  So we do have some 

fairly specific dictates that I think give us some 

parameters within which to work as it relates to 

landscaping. 

  I do agree with you that that site plan 

and some of the more recent submissions that were 

provided to the Board didn't provide the level of 

detail around landscaping and edge treatment, as it 

were.  I referenced earlier the Newseum project and, 

of course, many in the audience and my colleagues will 

recall some of the treatment that was done around the 

perimeter of the Newseum site. 

  Granted, this is a very different site, 

but yet, still that helped to facilitate a more 

esthetic and pleasing short-term arrangement of a 

parking lot with that, shall we say, short-term museum 

type display of the daily headlines and newspapers 

from across the country and the world that was used at 

the Newseum site.  I'm not suggesting some similar 

type of treatment here, but I think that type of 

creativity with regard to landscaping can be spoken to 

in some measure with a condition that's specifically 

worded.  So that is what I would suggest, Madam Chair. 

  VICE CHAIR MILLER:  Let me say this.  I 
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would disagree with you about that.  I think that if 

we approve the variance, we approve it with the plans 

that are attached, and we're not going to subject it 

to a certain condition that they have to come back to 

us and show us a better landscaping plan. 

  I certainly would not want to jeopardize 

financing and I'm not sure.  I'm wondering if you can 

respond to whether or not their having to come back to 

the BZA in four or five years in some way would 

jeopardize their financing. 

  BOARD MEMBER ETHERLY:  Well, I do not 

recall any reference specifically in testimony to, you 

know, of course, the specific projects or measures 

that were being explored, but being somewhat familiar 

with, you know, once again the vagaries of commercial 

development, I would tend to rely on the testimony of 

the applicant here that while they don't anticipate a 

full 10 year deal, and I'm not suggesting that we do a 

10 year period here, but I would suggest enough 

flexibility here such that a period of time that is 

too short could perhaps have the deleterious effect of 

hamstringing this applicant in an unnecessary way. 

  Now, with that being said, of course, I 

have to balance that with well, what can I get out of 

my colleagues in terms of agreement here.  You know, 
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I'm inclined to, and I know, of course, that we had 

some discussion in executive session on this, but I 

would be inclined to somewhat split the baby here and 

suggest six years as a period. 

  Once again, the applicant has surmised 

that development, hopefully, will begin in three to 

four years here, but I think there is enough in the 

record to support the concern that they need some 

flexibility and I think the flexibility is perhaps 

best found in a six year period. 

  VICE CHAIR MILLER:  I could go along with 

that.  I think that's a good compromise.  I don't 

think we had a lot of testimony about, you know, the 

number of years, so I think that six would be fine and 

I think we can encourage them to improve and embellish 

the landscaping, and I'm sure that there will be 

plenty of other agencies and constituencies doing the 

same thing. 

  BOARD MEMBER ETHERLY:  I would be 

definitely in support of that and I agree with you.  

Perhaps it's not necessary to go to the level of a 

condition for landscaping, but I would strongly echo 

your comments, Madam Chair, that with regard to the 

continued development of this project that the 

applicant and the District Government and all of the 
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other entities that are going to have a piece of this 

collaborate as closely as possible on looking at the 

edge treatment around the perimeter of the property, 

not simply as it relates to landscaping, but also in 

appropriate areas where it may relate to some other 

type of low height structure, whether it's a low 

height brick wall in some instances or some other 

treatment that helps with the esthetic placement of 

the property in the vicinity of the parking lot, 

because I believe that is a very important component 

here.  Even though we're talking about a short-term 

project, we nevertheless want treatment that I think 

is going to give this area a level of prominence 

that's going to enhance the surrounding community. 

  BOARD MEMBER MANN:  I'm not going to argue 

that point. 

  VICE CHAIR MILLER:  Okay. 

  BOARD MEMBER MANN:  But I would like to 

note that perhaps one of the reasons why this whole 

landscaping issue came up is because at the end of the 

hearing, we asked the applicant to submit more 

detailed plans.  What we got were not necessarily more 

detailed plans, but different plans and, in fact, less 

of them. 

  They are particularly -- I would say they 
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are not easy to read.  It's not clear what edge 

treatment, aside from the short narrative that they 

have provided, it's not clear what the edge treatment 

is actually going to be.  It didn't include 

elevations.  There is mention of scrims, but no 

description of what the scrim is or what the material 

is, so it actually makes it quite difficult. 

  And it also, I would say, back pedals from 

the idea of visually opening the L'Enfant Streets, 

which the applicant has certainly made note of by 

submitting into the record the Memorandum of Agreement 

that talks about reopening the L'Enfant Streets upon 

demolition of the Convention Center. 

  VICE CHAIR MILLER:  Okay.  Any last words 

on this motion before we vote with conditions? 

  BOARD MEMBER ETHERLY:  I might suggest, 

Madam Chair, if staff wants to recite -- 

  VICE CHAIR MILLER:  I was just going to -- 

right. 

  BOARD MEMBER ETHERLY:  -- what we have 

gone through in very exhaustive form. 

  VICE CHAIR MILLER:  Which conditions? 

  BOARD MEMBER ETHERLY:  That would perhaps 

be helpful. 

  MR. MOY:  I can do that. 
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  VICE CHAIR MILLER:  Okay. 

  MR. MOY:  If that's the Board's desire.  

On my notes, referring to page 2 of the draft, ANC 

resolution, the first condition was Item 6, which 

deals with bus idling on the site. 

  VICE CHAIR MILLER:  I don't think so. 

  MR. MOY:  No? 

  BOARD MEMBER ETHERLY:  That has been -- 

that would not be in. 

  MR. MOY:  That was dropped? 

  VICE CHAIR MILLER:  That was dropped.  

It's already governed by District laws. 

  MR. MOY:  Okay.  Terrific.  Then on my 

list then I have Item 10 starting with the words 

"Mandatory cleanup shall commence immediately after 

the conclusion of any and all events held at the 

site." 

  VICE CHAIR MILLER:  Yes. 

  MR. MOY:  Correct? 

  VICE CHAIR MILLER:  Yes. 

  MR. MOY:  Number 2, I have, which is on 

the next page, Item 17, which starts with -- 

  VICE CHAIR MILLER:  I'm sorry.  I think we 

have number 2 would be Item 11, "The site shall be 

equipped with adequate illumination." 
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  MR. MOY:  Oh, I'm sorry. 

  VICE CHAIR MILLER:  Yes. 

  MR. MOY:I was going to come back to that. 

  VICE CHAIR MILLER:  Oh. 

  MR. MOY:  But that's good, too. 

  VICE CHAIR MILLER:  Okay. 

  MR. MOY:  I have that on my list, too. 

  VICE CHAIR MILLER:  Okay. 

  MR. MOY:  Number 11, "The site shall be 

equipped with adequate illumination period."  Okay.  

And then going back to Item 17, which begins with the 

words the organization selected to program special 

events -- shall I read it all? 

  VICE CHAIR MILLER:  No. 

  MR. MOY:  Okay.  And that completes the 

review of the conditions on these two pages.  The 

final condition would be the time period of six years. 

  VICE CHAIR MILLER:  That's it unless Mr. 

Etherly has a landscaping one. 

  BOARD MEMBER ETHERLY:  No, no, no. 

  VICE CHAIR MILLER:  Okay.  So we'll just 

leave our encouragement to improve the landscaping. 

  BOARD MEMBER ETHERLY:  No, I appreciate my 

colleagues' patience. 

  VICE CHAIR MILLER:  Okay. 
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  BOARD MEMBER ETHERLY:  In going through 

that. 

  VICE CHAIR MILLER:  Then are we ready to 

vote? 

  BOARD MEMBER ETHERLY:  Yes. 

  VICE CHAIR MILLER:  You made the motion.  

I seconded it.  All those in favor, say aye. 

  ALL:  Aye. 

  VICE CHAIR MILLER:  All those opposed?  

All those abstaining? 

  BOARD MEMBER MANN:  Abstain. 

  VICE CHAIR MILLER:  Okay. 

  MR. MOY:  Staff will record the vote as 2-

0-1 on the motion of Mr. Etherly, seconded by Madam 

Chair, Ms. Miller, to approve the application, Mr. 

Mann voting to abstain.  We also have two absentee 

ballots from Mr. Griffis and Mr. Hood.  Both have 

voted to approve the application and that would give 

the final result as 4-0-1. 

  VICE CHAIR MILLER:  Thank you.  The Board 

is going to take a recess now before the afternoon 

hearing.  Okay.  We're going to aim to convene the 

hearings at 2:15.  Thank you. 

  (Whereupon, the Public Meeting was 

concluded at 1:35 p.m.) 


