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P-R-O0-C-E-E-D-I-N-G-S
9:54 a.m.

CHAIRPERSON GRIFFIS: Good morning, ladies
and gentlemen. I'd like to call to order the 1lé6th of
March 2004 public hearing of the Board of Zoning
Adjustment for the District of Columbia.

My name is Geoff Griffis. I am
chairperson.

With me today is the Vice Chair Ms. Miller
and also Mr. Etherly. Representing the National --
rather representing the Zoning Commission with us this
morning is Ms. Mitten and we are unrepresented by the
National Capital Planning Commission for the first
couple of cases in the morning and hope to be joined
in the afternoon.

Something always precludes us from
starting on time it seems and as you all got some
fresh air this morning with our fire alarm, we will
jump right into this and keep to our schedule for this
morning and hopefully have everyone out at a
reasonable time for lunch.

Copies of today's agenda are available for
you. They are located on the wall where you entered
into. You can pick it up and see where you are with

the cases this morning.
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There are two important items to fully
understand and that is all public hearings before the
Board of Zoning Adjustment are recorded. They are now
recorded in two fashions. The first and most
important is the transcript and that is being taken by
the court reporter who is sitting on the floor to my
right.

The second is we are now being broadcast
live on the Office of Zoning's website. So, attended
to both of those we ask that people refrain from any
disruptive noises or actions in the hearing room.

And importantly when coming forward to
speak to the Board, I would ask that you fill out two
witness cards. Witness cards are available for you at
the table you entered into and also the table in front
of us where you will give testimony. Those two cards
prior to speaking to the Board need to go to the
recorder sitting to my right.

When coming forward, make yourself
comfortable and I will need you to your name and your
address for the record so that we can make sure that
all the important things that vyou do say are
attributed to you.

The order of procedure for special

exceptions and variances is first, statement and
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testimony from the applicant.

Second is any government reports attended
to the application such as the Office of Planning,
Department of Transportation, et cetera.

Third would be the Advisory Neighborhood
Commission report.

Fourth would be persons or parties in
support of an application.

Fifth would be persons or parties in
opposition.

And six, we'll have closing remarks by the
applicant.

Cross examination of witnesses is
permitted by the applicant and parties in the case.
The ANC within which the property is 1located 1is
automatically a party in the case and, therefore, will
be granted the ability to cross examination witnesses.

Of -- of course, nothing prohibits the
Board from restricting cross examination questions and
not accepting duplicative information and gquestions
and if we get to that point, I will certainly be kind,
but directive in terms of moving on or stating
guestions.

The record will be closed at the

conclusion of each case except for any material that
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is specifically requested by the Board and we will be
very specific on what is to be submitted and when it
is to be submitted into the Office of Zoning.

It's a very important aspect to
understand. If you have a case before us, first of
all, to make sure that the record is full here today
with submissions and testimony and second, as I just
said, to make sure that you do submit additional
information that we request and to do that on a timely
manner.

Of course, after all that is received into
the Office of Zoning, the record would then finally be
closed and no other information would be accepted into
the record and, therefore, no other information would
be taken under consideration for the Board's
deliberation and decision.

The Sunshine Act requires that this Board
hold all hearings in the open and before the public.
This Board may, however, consistent with its rules of
procedure and the Sunshine Act, enter into executive
session. Executive session 1is utilized by the Board
for reviewing the record and deliberating on a cases.

The decision of the Board in contested
cases must be based on the record and exclusively on

the record which is why I keep stressing how to get
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your information in and how to do it appropriately.

We do ask that people present today not
engage Board members in conversation outside of the
record so that we do not give the appearance of
receiving information that 1is not part of the case
before us.

I do believe now and it is appropriate for
the Board to consider any preliminary matters.

Preliminary matters are those which relate
to whether a case will or should be heard today such
as requests for postponements, continuances or
withdrawals or whether proper and adequate notice has
been provided for the application.

If you are not prepared to go forward this
morning or you believe the Board should not hear a
case this morning, I would ask that you come forward
and have a seat as an indication of a preliminary
matter and I will get to you.

Let me ask staff and also wish a very good
morning to the staff from the Office of Zoning. On my
very far right, Ms. Bailey and also Mr. Moy
representing. The Corporation Counsel with us this
morning is Ms. Skipper.

Ms. Bailey, do we have any preliminary

matters?
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MS. BAILEY: Mr. Chairman, good morning,
and to everyone, good morning as well.

No, sir, staff has none.

CHAIRPERSON GRIFFIS: Very well. Not
seeing an indication of others with preliminary
matters, why don't we call the first case?

Oh, actually, I would ask that anyone
that's going to give testimony today or speak to the
Board, if they would please stand and give vyour
attention to Ms. Bailey and she will administer the
oath.

MS. BAILEY: Do you solemnly swear oOr
affirm that the testimony that you will be giving
today will be the truth, the whole truth, and nothing
but the truth? Thank you.

The case, Mr. Chairman, is Application
Number 17126 of Stephen and Faith Williams pursuant to
11 DCMR 3104.1 for a special exception to allow the
construction of a two-story rear porch addition to a
single family row dwelling under section 223 not
meeting the lot occupancy requirements, that is,
Section 403. The property i1s located in the R-4
District at premises 1418 Columbia Street, N.W. also
known as Square 366 Lot 75.

CHAIRPERSON GRIFFIS: Anything else?
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MS. BAILEY: No, Mr. Chairman.

CHAIRPERSON GRIFFIS: Excellent. Then
let's move ahead.

Good morning.

MR. HOUSTON: Good morning. My name is
Andre Houston.

CHAIRPERSON GRIFFIS: Would you mind
turning on your mike? There it is.

MR. HOUSTON: Good morning. My name is
Andre Houston and I'm representing the Williams who
unfortunately couldn't be here. I'm the architect and
-- and agent for the project.

My address 1is 1053 31st Street, N.W.,
Washington, D.C.

Perhaps the easiest way to understand
this --

CHATRPERSON GRIFFIS: Actually, let me
just two preliminary questions. First of all --

MR. HOUSTON: Yes.

CHAIRPERSON GRIFFIS: -- there seems to be
some misunderstanding of what lot this is on. Do you
have that in front of you?

MR. HOUSTON: I got in my file somewhere.

CHAIRPERSON GRIFFIS: Is this part of a

subdivision at all or is this an existing lot?
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MR. HOUSTON: Per site -- Square 366 it
says per site sub on the official thing. On another
survey, it says Square -- it -- it says Square 366.

CHAIRPERSON GRIFFIS: What's the lot?

MR. HOUSTON: Oh, the 1lot. The lot was
changed from 806 and, you know, I don't have the 1lot
now.

CHAIRPERSON GRIFFIS: When was it changed?

MR. HOUSTON: Recently.

CHAIRPERSON GRIFFIS: And it was not part
of a subdivision. Is that correct? Or it was a part?

MR. HOUSTON: Yes, it was a subdivision.

CHATRPERSON GRIFFIS: A recent
subdivision?

MR. HOUSTON: Yes, a recent subdivision.
I -- I probably have it here somewhere in the papers.

What is it listed as?

CHAIRPERSON GRIFFIS: Lot 75.

MR. HOUSTON: That's probably it. It was
-- i1t was -- when the lot number came through, it was
added to the information.

CHAIRPERSON GRIFFIS: Okay. And how long
ago was the subdivision done?

MR. HOUSTON: Three or four months ago

probably it was finished.
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CHAIRPERSON GRIFFIS: Okay. So, it's very
recent.

MR. HOUSTON: Yes, it's very recent.

CHAIRPERSON GRIFFIS: And do we have --
then the plat that we're showing 1is that the
subdivision plat. I have the Office of Surveyor
Exhibit Number 23 and it is dated whited out 26, 2003.

I don't know what month.

MR. HOUSTON: No, that's the -- the plat
from the survey and the way they do them is they leave
the subdivision -- they -- they -- they leave the --
if you're getting an 800 number at the same time
changed, they leave that off.

CHAIRPERSON GRIFFIS: Oh, I see.

MR. HOUSTON: And then they fill it out.
They send another subdivision thing through which
takes longer and they let you fill it out when the
subdivision process is completed.

CHAIRPERSON GRIFFIS: I understand that,
but you'll have a subdivision plat. Right?

MR. HOUSTON: Well, I have the plat. I
don't know whether you'd call it the subdivision plat.

There's a -- there's a subdivision mylar which the
Office of Zoning -- which the --

CHAIRPERSON GRIFFIS: Right.
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MR. HOUSTON: -- surveyor has.
CHAIRPERSON GRIFFIS: Okay. And -- and I
perhaps mis-spoke. I have a couple of numbers around

here, but it looks like the subdivision may create a
lot of record number 38.

MR. HOUSTON: Okay.

CHAIRPERSON GRIFFIS: Anyway, what we're
going to do is keep the record open. If you wouldn't
mind just giving some clarification of what the actual
square and lot is --

MR. HOUSTON: Certainly.

CHAIRPERSON GRIFFIS: -- and then we'll --
we'll get that in.

MR. HOUSTON: Certainly.

CHAIRPERSON GRIFFIS: The other aspect,
quick question, are Stephen and Faith Williams going
to reside at 3768 McKinley Street?

MR. HOUSTON: That's where they reside
now.

CHAIRPERSON GRIFFIS: Oh, that's where
they reside. I mean on this Columbia Street.

MR. HOUSTON: Yes, they -- they are going
to reside at this address.

CHAIRPERSON GRIFFIS: Okay. There.

That's all I have. Okay.
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MR. HOUSTON: Perhaps the easiest way to
understand this is with a section diagram showing the
porch addition which we propose which is here which we
want to put out ten feet. The allowable lot occupancy
allows us to go 5.7 feet -- .75 feet and then we're
allowed as a matter of right to go 2 feet beyond that
as an overhang cornice.

What we would like to do is increase this
to ten feet so that the roof itself is going an
additional 2.25 feet out and the columns are then
being moved out about 4.25 feet.

I've got a model of the back facade which
should clarify it for anyone. This is the back facade
without the -- it was sort of mangled going through
security, but anyway.

CHAIRPERSON GRIFFIS: Security's tough
downstairs.

MR. HOUSTON: Yes, someone's briefcase
came right behind it and squashed it.

CHAIRPERSON GRIFFIS: It thought maybe
this dismantled it just to check and make sure there
was nothing in there.

MR. HOUSTON: No. No. They were good.
Anyway, this is where the porch is permitted by -- as

a matter of right to go to here and the overhang is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

permitted to hangout two feet beyond that.

CHAIRPERSON GRIFFIS: Right.

MR. HOUSTON: And what we'd like to do is
move it out 10 feet which would be to here.

CHATIRPERSON GRIFFIS: I think it's fairly
understood. Does the Board understand what's being
proposed? I think the drawings were adequate to show
and the model certainly puts that together.

MR. HOUSTON: Yes.

CHAIRPERSON GRIFFIS: Mr. Houston, this is
coming in under 70 percent lot occupancy --

MR. HOUSTON: Yes, it 1is.

CHATRPERSON GRIFFIS: -- now for the
District. Correct?

MR. HOUSTON: Yes, that's correct.

CHATIRPERSON GRIFFIS: And so, it is
properly before us under Section 223. Can you speak
to me about whether this will impact the light and air
available to the neighborhood properties?

MR. HOUSTON: There's a party wall here
which goes up and so, it doesn't affect the property
on this side at all. On this side here, a lot's open.

There's heavy -- heavy evergreen planting there and
the owners have talked to all of the contiguous -- all

the -- the neighbors including the contiguous
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neighbors and there's a -- a -- a petition which they
have --

CHAIRPERSON GRIFFIS: Good. The petition
in support is Exhibit Number 8 and you're saying that
both the adjacent neighbors have signed that petition
in support?

MR. HOUSTON: Yes. Yes, they have.

CHAIRPERSON GRIFFIS: Okay. And would it
impact the privacy, use, enjoyment of the neighborhood
properties at all?

MR. HOUSTON: No.

CHAIRPERSON GRIFFIS: Anything else you'd
like to add?

MR. HOUSTON: No.

CHAIRPERSON GRIFFIS: Is it my
understanding that this is PVC clad?

MR. HOUSTON: Yes.

CHATIRPERSON GRIFFIS: I see. Okay. Any

guestions?
MR. HOUSTON: Which look like wood.
CHAIRPERSON GRIFFIS: I understand.
MR. HOUSTON: It's Jjust a wood that
doesn't rot. A new -- new -- new product.

CHAIRPERSON GRIFFIS: Any question of the

Board? Clarifications? Thank you.
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VICE CHAIRPERSON MILLER: I just wondered
if you took this before the ANC. We don't have
anything --

MR. HOUSTON: Yes. Oh, I'm sorry. Yes,
we did. We took it before the -- the -- the
subcommittee and then the full ANC and it was whatever
they do to approve it. They don't contest it and I'm
surprised they didn't submit it as part of the record
because they said they would.

They told us we didn't need to submit
anything for it.

VICE CHAIRPERSON MILLER: But, you don't
have anything from them. Do you?

MR. HOUSTON: No, I don't. They -- they
-- they --

VICE CHAIRPERSON MILLER: Okay.

MR. HOUSTON: -- said they would submit
it.

CHAIRPERSON GRIFFIS: Yes, we -- I don't
-- I don't have any record that it was submitted late.

Okay. Any other questions, clarifications? Good.

Then if it's okay with you, let's move on

to the Government reports. I'll return to you at the
end. You can have any closing remarks that you might
have.
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Let's welcome, of course, the Office of
Planning that's with us and has submitted then their
report. Good morning.

MR. PARKER: Good morning. Thank you, Mr.
Chairman. Good morning, members of the Board.

Office of Planning has examined this
project. We find that there is no affect on the
neighboring light or air. There should be no affect
on the privacy or enjoyment of the neighboring
properties and there should be no visual intrusion on
the surrounding area or the character of the
neighborhood.

And this project appears to meet all the
standards for this section. We have no -- no
objection to approval.

CHATIRPERSON GRIFFIS: Excellent. Thank
you very much.

Mr. Houston, do vyou have any cross
examination of the Office of Planning?

MR. HOUSTON: No.

CHAIRPERSON GRIFFIS: Board members,
questions of the Office of Planning? Very well.
Thank vyou.

I don't have any other government

attendant reports on this application unless others
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are aware of any. Not seeing that.

Is anyone here either in support or
opposition of Application 17126, Williams family to
give testimony today? You can come forward. Not
seeing any indication that there are persons here to
give testimony.

Let's move on then and have any closing
remarks.

MR. HOUSTON: Could I get a bench decision
since there's no opposition?

CHAIRPERSON GRIFFIS: That's a good

closing remark.

MR. HOUSTON: Oh, that's not a closing
remark.

CHAIRPERSON GRIFFIS: Oh, vyes, I had it
wrong.

MR. HOUSTON: I -- I thought it was.

CHATIRPERSON GRIFFIS: Is there anything

else attended to the application.
MR. HOUSTON: No, I don't have anything

else except I want to say that.

CHAIRPERSON GRIFFIS: Yes. Very well.
All I need to do is get clarification. See if we can
take action on this. I guess we could have it

submitted into the lot and square.
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Do we see any problem doing that? Okay.

In which case, we will need that though --

MR. HOUSTON: Yes.

CHAIRPERSON GRIFFIS: -- otherwise the
actual order won't be written because we won't know
what --

MR. HOUSTON: I will get that to you
today.

CHATRPERSON GRIFFIS: Okay. Very well.
Then Board members questions? If there are no further
questions/clarifications for the Applicant, I would
move approval of Application 17126 under Section 223
and ask for a second.

COMMISSIONER MITTEN: Second.

CHAIRPERSON GRIFFIS: Thank vyou, Ms.
Mitten. I think it shows in the expedition of the
public hearing on this case, but clearly it's met all
-- in the submissions met all the criteria of -- under
223.2 for special exception and, of course, my Board
is very well familiar with my great statements of how
important and what a great section that zoning
regulations have incorporated under 223 for exactly
this type of purpose in accommodating nonconforming
structures that only became conforming when the zoning

was imputed and not actually when they were built.
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So, I will keep it brief and move on with that.

It is pretty sure -- it has been pretty
clearly evidenced the fact that the light and air and
the privacy of the adjacent neighbors would not be
unduly impacted. We did have the submission of ample
drawings and graphic representations and photographs
so that we would fully understand it.

The view of the street we didn't touch
upon, but clearly this is a rare addition and I
believe that it would not unduly move away from the
character of the -- of the area.

And that being said, I'll open up to any
other further deliberation by the Board.

If there's nothing further, then I'd ask
for all those in favor signify by saying aye.

(Ayes.)

CHAIRPERSON GRIFFIS: And opposed?
Abstaining?

Thank you very much.

MR. HOUSTON: Thank you.

CHAIRPERSON GRIFFIS: And again, when can
we have that in? The lot?

MR. HOUSTON: 1I'll get it in today.

CHATIRPERSON GRIFFIS: Excellent. Thank

you very much.
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MR. HOUSTON: Thank you.

CHATIRPERSON GRIFFIS: Let's move on then.

MS. BAILEY: Next case, Mr. Chairman, 1is
Application Number 17124 of Howard Heu pursuant to 11
DCMR 3103.2 for a wvariance from the 1lot occupancy
requirements under Section 403, a wvariance from the
off-street parking requirements under  Subsection
2101.1 to allow the construction of a new flat in the
R-4 District at premise 601 Massachusetts Avenue, N.E.

Square 866, Lot 8009.

CHAIRPERSON GRIFFIS: Good morning. Why
don't I have the panel introduce themselves.

MR. WILLIAMS: Good morning, Mr. Chairman.
My name is Lindsley Williams and Mr. Heu, I will
introduce him to you in just a moment. I -- I've been
asked by him to assist him in the conduct of this case
as a professional planner and joining me at the table
in addition to Mr. Heu who is sitting to my far right
igs Mr. William Maiden an architect registered in the
District of Columbia who is Mr. Heu's architect for
this project.

MR. MAIDEN: My name is W. J. Maiden.

CHAIRPERSON GRIFFIS: Pardon me.

MR. MAIDEN: Willie Maiden.

CHAIRPERSON GRIFFIS: Maiden. Yes.
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MR. MAIDEN: I'm the project architect.
MR. HEU: My name is Howard Heu owner of

the property. Thank you.

CHAIRPERSON GRIFFIS: And vyour address,
Mr. Heu?

MR. HEU: I live currently 1244 Maryland
Avenue, N.W., Washington, D.C. Has been there about
15 years.

CHAIRPERSON GRIFFIS: Okay.

MR. HEU: And currently, I own the
property 601 Mass Avenue, N.E., Washington, D.C.

CHAIRPERSON GRIFFIS: Right. Excellent.

MR. WILLIAMS: Mr. Chairman, what I would
like to do today is to introduce the case very
briefly. I will then pose a series of questions to
both Mr. Heu and then to Mr. Maiden and then make some
observation remarks. I will ask your indulgence to
accept a supplemental document that I have prepared to
assist in the comparison and I will at an appropriate
time like to ask some gquestions about me once they
have made their presentation.

CHAIRPERSON GRIFFIS: Yes, you don't need
to reserve that right.

Do we have the supplemental submission?

MR. WILLTIAMS: No, I -- I haven't -- I
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haven't produced it -- I haven't provided it to staff
yet. I didn't want to confuse things.

CHAIRPERSON GRIFFIS: Let's get it in.

MR. WILLIAMS: Okay. Members of the
panel, Mr. Chairman, this is a case that requests two
area variances. Each of these in my professional --
oh, as a preliminary matter, I'm an urban planner and
expert in zoning. Mr. Maiden is an architect and I
would request the Board to accept us as experts in our
respective fields.

CHAIRPERSON GRIFFIS: Do we have résumés

submitted?

MR. WILLIAMS: Mr. Maiden has been --
appeared before you several times as have I. I did
not bring a résumé. I can provide you one if there's
a need to do so. It has not been required before

subsequent to several initial appearances. But, I
can --
CHATIRPERSON GRIFFIS: Not when I've been
here.
MR. WILLIAMS: Well, anyway, I can -- I
can certainly provide them to you Mr. Griffis.
CHAIRPERSON GRIFFIS: Okay. Questions?
We have two experts witnesses being proffered. Ms.

Mitten.
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COMMISSIONER MITTEN: Well, I mean I -- I
know Mr. Williams background, but I -- I've never met
Mr. Maiden before and never had him appear before me
and I -- I wouldn't feel comfortable granting someone
expert status without having some knowledge of their
credentials.

CHAIRPERSON GRIFFIS: Would you mind just
taking a quick second to talk to us about your expert
status?

MR. MAIDEN: Yes, I'm a licensed architect
in Washington, D.C., several of the jurisdictions
and --

CHAIRPERSON GRIFFIS: How long have vyou
been practicing?

MR. MAIDEN: Since 1981.

CHATIRPERSON GRIFFIS: And how many
residential projects have you done? Is that vyour
primary focus?

MR. MAIDEN: That's not the primary focus,
but it's a 1large part of our business which is
probably about over the course of that period of time
maybe about 1500.

CHAIRPERSON GRIFFIS: Okay. 1500
projects?

MR. MAIDEN: Projects. Yes.
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CHATRPERSON GRIFFIS: Indeed. And how --
your office is -- your office is located where?

MR. MAIDEN: 4930 Wisconsin Avenue, N.W.,
Washington, D.C. 20016.

CHATRPERSON GRIFFIS: And the residential
projects you've been involved in are primarily in the
District of Columbia?

MR. MAIDEN: Yes. I was here recently for
another project on Capitol Hill on D Street and we
don't have a whole lot of historical or BZA cases, but
from time-to-time, I do come up.

CHAIRPERSON GRIFFIS: Good. Other
questions? Clarifications? Is there any objection
from the Board that they'd like to express in granting
expert status to the architect? Not --

COMMISSIONER MITTEN: As long as it's just
he's being proffered as a -- as a expert in architect
generally not in some specific area.

CHAIRPERSON GRIFFIS: Right. Mr.
Williams, is that correct?

MR. MAIDEN: That's correct.

MR. WILLIAMS: That's correct. That's
correct. Okay.

CHATIRPERSON GRIFFIS: Well, I will then

grant the expert status to the witness. Let's move
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ahead.

MR. WILLIAMS: Thank you. Thank you.

Ladies and gentlemen, with that being
accomplished, I would just draw to your attention
several key documents that already in the record
before you that you probably had a chance to review.

These include Exhibit Number 2 which is a
surveyor's plat. We'll here more about that and other
plats later on.

The letter from -- the materials from
Historic Preservation at Exhibit Number 5 which finds
among other things the existing building to be
noncontributing and discusses the question of a curb
cut.

The plans of the architect, Mr. Maiden,
they're at Exhibit Number 10 and the ANC's first
letter which is found at Exhibit 25.

Subsequently, the ANC has submitted to you
and I believe it is in your record a revised letter.
I do not know its exhibit number, but it comes out
more in favor of the project than their initial
submission did.

We are here before --

CHAIRPERSON GRIFFIS: What's the date on

that letter?
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MR. WILLIAMS: March 11th, Mr. Griffis.

CHAIRPERSON GRIFFIS: Oh, we got it this
morning. I don't --

MR. WILLIAMS: And they had requested by
previous -- in a previous letter that they might need
to put 1in a supplemental based on subsequent
evaluations. So, they kind of opened the door or
tried to for the submission of this letter and I would
urge the Board to accept the letter dated March 11th
into the record in this case.

CHAIRPERSON GRIFFIS: Do vyou have that?
Do you have it? Okay. Let's move ahead. We'll get
to it when we get to the ANC.

MR. WILLIAMS: Great. Okay. So, we --
we're here before the BZA with tentative plans. Those
are the ones that were submitted to the record prior
to a subsequent full-blown review by the Historic
Preservation Review Board at that staff's
recommendation.

I would Dbring this particular case
sequence to your attention because it stands in rather
stark contrast to a case that you may remember
involving Ms. Bundy wherein the Board made certain
decisions. The Historic Preservation Board made a

number of decisions that had the affect of lopping off
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roofs and saying just go out back, get an area
variance for all those kinds of things and they also
offered some comments on the roof structure which
posed some difficulties.

And the Board expressed some degree of
consternation of the sequence that -- that they --

CHAIRPERSON GRIFFIS: Okay. Where are we
going with this?

MR. WILLIAMS: We're going with this that
we do not have HPRB approved plans. Rather HPRB said
in effect come here, get your variances, and then come
back to us and that's where we're at today. We have
tentative plans that have been seen by HPRB. They
referred them here, Dbut they are not definitive
drawings.

Now, with that in mind, I think I can
summarize by saying we have partial support from OP
and partial support from the ANC for -- and we're
ready now to start the case.

Mr. Heu has already provided you the --

CHAIRPERSON GRIFFIS: Mr. Williams, how --
how would we approved tentative plans?

MR. WILLIAMS: That, sir, is part of the
uniqueness of this case. I don't --

CHATIRPERSON GRIFFIS: No, that's not the
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uniqueness of this case.

MR. WILLIAMS: We -- we have the plans and
they -- they --

CHAIRPERSON GRIFFIS: That's actually the

problem in this case.

MR. WILLIAMS: We -- we -- we do. We're
-- we're -- we're here. We came at the behest of the
HPRB. The -- the plans are what they are and Mr.
Maiden will tell you exactly how it's -- how he views

them and they can either be approved as plans or they
can be approved in part or they can be disapproved.

But, there are --

CHATRPERSON GRIFFIS: All right. Well,
let's move --

MR. WILLIAMS: Let's see -- let's see
where we get.

Mr. Heu, you've already provided your name

and address to the Board. When did you purchase this

property?

MR. HEU: I have purchased this property
1996.

MR. WILLIAMS: And what was it used for at
that time?

MR. HEU: The previous owner had been use

the property as a barbershop since 1954.
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MR. WILLIAMS: And --

MR. HEU: So, he been use maybe 45 year as
a barbershop and the -- later, I -- last owner, he
past away.

CHAIRPERSON GRIFFIS: Okay.

MR. HEU: And then I purchase 1996 and
then convert it to the dry cleaning pick-up store
only. There are no machines whatsoever.

MR. WILLTAMS: All right. And -- and the
building was built approximately when?

MR. HEU: I can see on the record the
store built in 1900.

MR. WILLIAMS: Okay.

MR. HEU: Which I got from the Tax and
Revenue Office.

MR. WILLIAMS: Are there any -- are there
any other buildings on the property?

MR. HEU: I don't remember exactly when it
was built. It look 1like 100 vyears old. The small
shed at the end of the rear property. Approximate
size is 7. and a half by 12 feet long.

MR. WILLIAMS: Okay. And you appeared
before the BZA in 1996 to request the permission to
use it as a dry cleaner pick-up station?

MR. HEU: Yes, sir, I had to -- it took me
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about seven months to be approved from the changing to
barbershop to the dry clean pick-up store. Mr. David
McGettigan provided some numbers I guess. BZA case
which I don't remember.

MR. WILLIAMS: And -- and what do you want

to use the property for now?

MR. HEU: Since the building 100 vyears
old, it's a stucco building. It's cracks,
deteriorating inside/outside. Since it Jjoined our

floor, I would like to build my own residence on the
top of the existing building and possibly, I want to
extend a little bit in the back whatever I can get
approval from the -- these hearings.

MR. WILLIAMS: And did you ask Mr. Maiden
to design a building that would achieve this
objective?

MR. HEU: Yes, I did.

MR. WILLIAMS: And has he produced plans
that meet -- that satisfy you that they accomplish
this objective?

MR. HEU: Yes, sir, he --

MR. WILLIAMS: Okay.

CHAIRPERSON GRIFFIS: But, you're --
you're saying you want to live in the unit above the

-- the cleaners.
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MR. HEU: Yes.

CHAIRPERSON GRIFFIS: So, you're building
a single family?

MR. HEU: Single family. Possibly maybe
since it joined our floor for to have two unit. I
prefer to have some small unit if possible. Yes.

CHAIRPERSON GRIFFIS: Okay. And that's
what the drawings show?

MR. HEU: Yes.

CHATRPERSON GRIFFIS: And let me clarify
also -- and Mr. Williams, you can move on. You don't
need to bring into evidence a lot of the stuff that's
in here or -- or -- or formally.

We do have Application 16125 which was

their use variance from 1996. So, the Board has that
and it'll be -- the -- the copy of the summary order
will be --

MR. WILLIAMS: Excellent.

CHAIRPERSON GRIFFIS: -- added to the
record.

MR. WILLIAMS: Thank vyou. And in the
course of this, did you have the opportunity to meet
with the staff of and with the -- the Historic
Preservation Review Board itself?

MR. HEU: After preliminary, I need -- I
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need to go take -- the look of the building and I talk
with Emily Paulus who  work in the Historic

Preservation of the Planning Office about three/four

times --

MR. WILLIAMS: Okay.

MR. HEU: -- on that matter and there are
some issues which concern. He might be explained
about.

CHAIRPERSON GRIFFIS: Are you maintaining
the -- the existing structure?

MR. HEU: I'm sorry, sir.

CHAIRPERSON GRIFFIS: Are you maintaining
the existing structure?

MR. HEU: Yes, the -- about 700 square
foot of the public space in front inside. I have to
cut across every time and --

CHAIRPERSON GRIFFIS: I understand that.
You have the existing building --

MR. HEU: Yes.

CHAIRPERSON GRIFFIS: -- which 1is the
cleaners and --

MR. HEU: Yes.

CHAIRPERSON GRIFFIS: -- and that's going
to stay?

MR. HEU: I -- I wanted to modify the
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structure, the outside to make a little better because
start cracking, stucco building. So, maybe either
stone or brick I try to cover all that from -- be
design for that.

CHAIRPERSON GRIFFIS: What aspects of the
original structure are going to remain?

MR. MAIDEN: May I speak? The -- the
entire structure.

CHATRPERSON GRIFFIS: The entire
structure?

MR. MAIDEN: Yes, but we're going to
modify the facade.

CHATRPERSON GRIFFIS: Is it a masonry
building?

MR. MAIDEN: Yes.

CHAIRPERSON GRIFFIS: Okay.

MR. WILLIAMS: I -- I Dbelieve in the
record you'll see a demolition plan --

CHAIRPERSON GRIFFIS: Yes.

MR. WILLIAMS: -- which speaks to some
portions that are going to be removed or rebuilt and
other parts that would survive.

CHAIRPERSON GRIFFIS: Okay.

MR. WILLIAMS: And Mr. Maiden has been

your architect for -- through -- through much of this
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time, Mr. Heu?

MR. HEU: Yes, mostly he has been working
with me, one and half the year, is work us.

MR. WILLIAMS: Okay. And I came into the
picture more recently. Is that not correct?

MR. HEU: Yes, sir.

MR. WILLIAMS: Okay. Just -- I came on

basically to help you through the ANC and BZA

process --

CHAIRPERSON GRIFFIS: All very
fascinating.

MR. WILLIAMS: Okay. Now --

CHAIRPERSON GRIFFIS: Get to the wvariance
case.

MR. WILLIAMS: -- Mr. Maiden, you prepared
these plans and you executed the self-certification
form that's part of this case record. Correct?

MR. MAIDEN: Yes.

MR. WILLIAMS: And the present use of the
property is?

CHAIRPERSON GRIFFIS: Cleaners.

MR. MAIDEN: Dry cleaner pick-up station.

CHAIRPERSON GRIFFIS: Okay.

MR. WILLIAMS: Pick-up station. And it's

-- the site is zoned?
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MR. MAIDEN: R-4.

MR. WILLIAMS: And is that use allowed in
that zone?

CHAIRPERSON GRIFFIS: We don't need to go
through this.

MR. WILLIAMS: Okay.

CHAIRPERSON GRIFFIS: You have a use
variance.

MR. WILLIAMS: Okay.

CHAIRPERSON GRIFFIS: So, it's now a
conforming use in R-4 on that property.

MR. WILLIAMS: All right. And you -- and
-- and the proposed use is what?

MR. MAIDEN: A two-family flat.

MR. WILLIAMS: Okay.

MR. MAIDEN: Including the dry cleaning
store.

MR. WILLIAMS: And the -- and that would
allow in your view what percentage of lot occupancy as
a matter of right?

MR. MAIDEN: R-4 allows 60 percent as far
as I know as a matter of right.

MR. WILLIAMS: For a flat?

MR. MAIDEN: For a flat. For a two-family

flat.
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MR. WILLIAMS: Right. Okay.

MR. MAIDEN: Yes.

MR. WILLIAMS: How high is the present
building?

MR. MAIDEN: About -- approximately about
16 feet I think.

MR. WILLIAMS: And is it's floor built
more or less at grade?

MR. MAIDEN: Yes.

MR. WILLIAMS: And how about the floor of
the adjacent structures to the east on Massachusetts

Avenue? Are they built at grade or do they step up

some?

MR. MAIDEN: The first floor is elevated
on both -- on both.

MR. WILLIAMS: So, a row of houses begins
with the -- with the -- basically an English basement
and then the house -- the house rises above that for

what? How many stories?

MR. MAIDEN: I think on Mass Avenue it's
three and on 6th Street, it's two.

MR. WILLIAMS: Okay. So, each of them are
-- are -- are with English basement or at least
English basement potential?

MR. MAIDEN: Yes.
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MR. WILLIAMS: What percentage of the 1lot
is now occupied?

MR. MAIDEN: By --

MR. WILLIAMS: By -- of Mr. Heu's lot is

now occupied?

MR. MAIDEN: I think approximately 50
percent.

MR. WILLIAMS: Okay. And what do vyou
discern as to the -- what -- what percentage of the

lot do you think would be needed to be occupied to
fulfill the building plans that are on file in this
case?

MR. MAIDEN: Well, the site 1is a very

difficult site to work with mainly because of the

shape.

MR. WILLIAMS: Okay.

MR. MAIDEN: And I think that about 70
percent is -- is needed to maintain light and air for

the adjoining properties and also to fit it reasonable
size spaces.

CHAIRPERSON GRIFFIS: Do you say about 70
percent?

MR. MAIDEN: About 70 I think.

CHATIRPERSON GRIFFIS: What's showing on

the plans?
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MR. MAIDEN: The plan shows 71 I think.

CHAIRPERSON GRIFFIS: And does that
include the back porch area?

MR. MAIDEN: Yes.

CHAIRPERSON GRIFFIS: Does that go towards
lot occupancy?

MR. MAIDEN: What? I didn't understand
the question.

CHATIRPERSON GRIFFIS: The back porch
portion.

MR. MAIDEN: Oh, yes. Yes. Yes, it does.

That's part of the lot occupancy.

CHAIRPERSON GRIFFIS: Why?

MR. MAIDEN: Well, because as I
understand, the zoning requirements that if it's -- if
there's a roof on it, i1t has to be counted.

CHAIRPERSON GRIFFIS: Interesting. Okay.

MR. WILLIAMS: What would be the parking
requirements for this ordinarily?

MR. MAIDEN: Ordinarily one -- I think
it's 1.3.

MR. WILLIAMS: A residence -- a single-
family dwelling would require how many parking spaces?

MR. MAIDEN: One.

MR. WILLIAMS: And a flat would require
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how many parking spaces?

MR. MAIDEN: I believe it's 1.3 units per

space.

MR. WILLIAMS: So, one way or another
whichever use is -- 1is approved if either is, then we
have a need to have one parking space. Can a single

parking space fit within the confines of the lot as it
is currently configured?

MR. MAIDEN: No, it cannot.

MR. WILLIAMS: Why?

MR. MAIDEN: The lot is too narrow on the
back side. The minimum size parking space is 9 by 19
and well, we just can't make it fit on the back.

CHAIRPERSON GRIFFIS: What's the lot width
at the -- at the alley side?

MR. MAIDEN: Well, the whole alley is 23
feet, but it's only about 12 feet at the part that you
can park in and the little --

CHAIRPERSON GRIFFIS: Can I have you turn
off some of these mikes? We're getting some feedback.

MR. MAIDEN: Yes. The -- the width of the
lot in the backyard is only about 12 feet and the --
although the alley itself -- I mean the lot just south
be 23.99 feet. It's not wide enough -- it's not 9

feet wide. It's only about 4 and a half feet wide.
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MR. WILLIAMS: Indeed, your record will
have a letter from Mr. Muringer among other
submissions, Mr. Chairman, which provides an old plat
which shows this to be a private alley the width of
which is 3 or 3.06 feet. It's an extremely narrow
area and so, I think we can see arithmetically the --

a parking space of 9 feet wide whether it's 4 and a
half feet or 5 feet as has been suggested by some
diagrams and testimony or by the narrow, it just won't
fit back there and be totally contained.

CHAIRPERSON GRIFFIS: Understood and it's
based on the unique shape of the lot that it -- that
triangulates out the -- the rear and so, getting
access to it, of course, would not be possible for a
parking space.

Is there a curb cut in that area?

MR. MAIDEN: No.

CHAIRPERSON GRIFFIS: So, you'd also have
to go through and try and get a curb cut?

MR. MAIDEN: Yes.

CHAIRPERSON GRIFFIS: Okay.

MR. WILLIAMS: And what did Historic
Preservation staff and the Board have to say about
putting in a curb cut on 6th Street?

MR. MAIDEN: Well, that will be --
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CHAIRPERSON GRIFFIS: We can imagine.

MR. MATIDEN: -- would not be allowed.
Would not be allowed. Yes.

MR. WILLIAMS: So --

CHAIRPERSON GRIFFIS: Not allowed? That's
an interesting statement, but let's go.

MR. WILLIAMS: They -- I believe vyou'll
see that they were going to resist approval of a curb
cut.

CHAIRPERSON GRIFFIS: I can imagine.

MR. WILLIAMS: And, therefore, we have the
geometric problem and the difficulty of gaining
government approvals required. So, that, in effect,
is a summary of the -- the wvariance case for the
parking. The lot is unusually shaped.

Indeed from the 1996 record, we find a
statement fascinating from the person commenting from
Capitol Hill Restoration Society which says, in
effect, this is the weirdest lot he's seen in all of
Capitol Hill.

It is certainly a very unusually
configured lot and so, we've met, I believe, in this
the -- the requirements for the area variance. We
have uniqueness of the lot.

We have the practical difficulty and the
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next question on the -- on the bench before the house

is whether or not there would be an adverse impact and

the answer there is I Dbelieve that the -- that it
would not be an adverse impact simply because to -- to
take away -- to establish a curb cut with a driveway
the -- the distance back from the -- the driveway
itself would take one parking space. So, you'd take

away one space at least to create a space and it --
there's no --

CHAIRPERSON GRIFFIS: 1It's a wash.

MR. WILLIAMS: That's the wvariance case
for the parking itself.

Is there anything else about the 1lot
configuration that you want to comment on as an
architect in terms of its unusualness, Mr. Maiden?

MR. MAIDEN: Well, I've mentioned that the
lot is wvery hard to work with mainly because it's
triangular and because it narrows out so steeply at
the back side and it's hard to configure rooms and
spaces within the building itself.

So, that prompted us to have to go a
little bit 1longer in order to make an average size
room work. We exceeded the 60 percent and we -- I
think we exceeded 65 percent. I think it's about 71

percent that is the minimum distance that we can
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reasonably make rooms work with -- within that space.

CHATIRPERSON GRIFFIS: I don't understand
that.

MR. MAIDEN: Well --

CHATIRPERSON GRIFFIS: Reasonably work
within the space. What reasonably work?

MR. MAIDEN: Well, we -- 1in trying to
comply with a 1lot of factors, one was Historic
Preservation to maintain the appearance of the
building. Second was to maintain light and air to the
adjoining properties. Third to satisfy Mr. Heu's
needs of having --

CHATRPERSON GRIFFIS: All right. Let's
take them one at a time.

MR. MAIDEN: Okay.

CHATIRPERSON GRIFFIS: Historic

Preservation, maintaining the existing building you

said?

MR. MAIDEN: No. No. No, maintaining the
appearance.

CHAIRPERSON GRIFFIS: The appearance
rather.

MR. MAIDEN: The appearance for the --
CHAIRPERSON GRIFFIS: The appearance.

MR. MAIDEN: Yes.
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CHATRPERSON GRIFFIS: But, this is a new
building. So, you're not maintaining anything.

MR. MAIDEN: Well, I mean maintaining it
within the context of the neighborhood.

CHAIRPERSON GRIFFIS: Okay.

MR. MAIDEN: I mean.

CHAIRPERSON GRIFFIS: And that's
understandable, but how does that go directly to how
big the Dbuilding needs to be in terms of 1lot
occupancy?

MR. MAIDEN: Well, because most buildings
in that area have bay windows and we want to maintain
a view of the park across the street which means we
had to create an octagon-type shape on the end and to
create proportions within the face of the building
itself, we have to create a certain size of --

CHATRPERSON GRIFFIS: I see.

MR. MAIDEN: So, we --

CHAIRPERSON GRIFFIS: So, what vyou're
saying 1s the context -- the historical context of
this is that of attached row houses.

MR. MAIDEN: Yes.

CHAIRPERSON GRIFFIS: And zrow dwellings
and each has bays and there are different bays or

different shapes and sizes and what you've done --
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MR. MAIDEN: Right.

CHAIRPERSON GRIFFIS: -- if I'm
understanding what vyou're saying i1is the fact that
you've created a -- a very contextual regulated piece
so that the building on the long side looks 1like a
series of attached row dwellings which keep it in the
character with the adjacent surrounding historic
district.

MR. MAIDEN: That essentially says 1it.
Yes.

CHAIRPERSON GRIFFIS: I see. Okay.

MR. WILLIAMS: Mr. Griffis, if I could, I
think I'd like to ask you if that doesn't mean bring
it into character rather than keep it in character.

CHAIRPERSON GRIFFIS: Well, I -- vyes.
That's fine.

MR. WILLIAMS: Mr. Maiden, i1s there -- are
there signs or awnings on the existing building?

MR. MAIDEN: On the existing building?

MR. WILLIAMS: On the existing building.

MR. MAIDEN: Yes, there's a name on it I
think.

MR. WILLIAMS: And will these signs be
maintained, Mr. Heu, or will you remove the signs as

part of the effort?
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MR. HEU: As I can see that the building
the awnings which had been there maybe 50 years. It
would have to be all removed. There will no sign
except a small maybe gold-plated sign maybe about, let
me see, 1 -- 1 feet by maybe 4 feet Parker Cleaners or
whatever --

CHAIRPERSON GRIFFIS: Okay.

MR. HEU: -- until I can think about it.
Remove all the signs from the properties and then
existing awnings. Everything.

CHAIRPERSON GRIFFIS: I think it's an
excellent idea, but why do we care about that?

MR. WILLIAMS: The size of the -- we --
this runs to the question of whether -- what the
character of the neighborhood would be in terms of the
-- the plans that are before you. Right now, we have
I believe you'll see a white stucco building with
signs.

CHAIRPERSON GRIFFIS: Right.

MR. WILLIAMS: It clearly deviates from
the row house character. What you're creating is a --
is a plan to enclose and envelop the existing
building.

CHAIRPERSON GRIFFIS: Okay.

MR. WILLIAMS: And to remove the signs and
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to bring the character --

CHAIRPERSON GRIFFIS: So, if I understand
you correctly, the architecture of this and putting
this use is -- is -- satisfies the public good.

MR. WILLIAMS: Absolutely.

CHATIRPERSON GRIFFIS: Okay. What else?

MR. WILLIAMS: The -- will you have to
have stairways and other functions from the -- the
residence at how many locations for each unit?

MR. MAIDEN: Two locations.

MR. WILLIAMS: And will the -- will the
size of the dry cleaning, the nonconforming wuse,
expand as a result of this plan?

MR. MAIDEN: That could possibly happen.
We are in the preliminary design stages and we haven't
worked out all the details, but normally, the dry
cleaners would be classified as a retail and we need
to means of egress. It has one now and there's a door
-- there's a door existing in the back of the existing
dry cleaners that could be reopened and reused.

MR. WILLIAMS: But, you have to put new
stairways in the front for the residential wuse as
well.

MR. MAIDEN: That's correct.

MR. WILLIAMS: And so, would this not at
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-- at most be a wash between what is a little bit of a
pop-out needed to bring the back exit to the street
and at the same time, to take out from the -- the
front to accommodate possible stairways. So, we -- I
don't think we anticipate a need for any expansion of
the nonconforming use.

We may need to adjust it slightly to -- to
meet fire codes which is a detail not yet considered.

What else has to happen on the first -- on
the -- on the -- on the entry levels and would the
entry levels be a grade or would they be elevated in
your view more like the houses adjacent to it?

MR. MAIDEN: The entry 1level of the
residential part would have to be elevated and the

elevation would be compatible with the adjoining

houses.
MR. WILLIAMS: Is the -- 1is the space at
the 60 percent line as drawn -- I have a difficulty.
Mr. Chairman, OP has prepared a -- a very

nice map, but it's not yet in record.

CHAIRPERSON GRIFFIS: It is in the record.
Oh, another map?

MR. WILLIAMS: Yes, sir.

CHAIRPERSON GRIFFIS: Oh, well, it will be

in the record shortly.
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MR. WILLIAMS: Thank vyou. If you had to
design the building, Mr. Maiden, and carry out all the
functions of -- of -- that are needed to provide
access to and egress from the building plus other
functions of the -- of the first-floor entry level for
the residential component of -- of this, could you
accomplish that within the space marked on the plans
that are now coming in that were prepared by OP at the
60 percent mark?

MR. MAIDEN: It would be very difficult to
do that. I don't believe we can achieve what Mr. Heu
needs will be as well as the Historic Preservation I
guess appearance. At 60 percent, it would be hard to
do that.

MR. WILLIAMS: And but, do you feel that
as a -- as a -- as a single family residence, you
could accomplish that at the point that is marked?
I'm not saying it's accurate, but it's marked at 66
percent on this plan.

MR. MAIDEN: Sixty-six percent we could
probably do it. Yes.

MR. WILLIAMS: And I -- and would anything
that is developed up to the point of 66 percent as
marked provide any degree of adverse impact on light

and air in the surrounding area?
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MR. MAIDEN: I don't see where it would.

CHAIRPERSON GRIFFIS: I don't -- why are
we talking about 66 percent?

MR. WILLIAMS: Well, the request is to get
to 85. I'm just trying to build the case up to that
point, Mr. Griffis.

CHAIRPERSON GRIFFIS: Oh, I see.

MR. WILLIAMS: Because there is an issue
that has been raised by the ANC and by -- by OP about
the degree of relief being sought and the OP report is
replete with this is -- we're asking for too much.

CHAIRPERSON GRIFFIS: Right.

MR. WILLIAMS: And so, I'm trying to show
through this line of discussion that 60 which is the
matter of right is insufficient. That there are
practical difficulties --

CHAIRPERSON GRIFFIS: Okay.

MR. WILLIAMS: -- for even getting to the
first threshold.

CHATIRPERSON GRIFFIS: Well, why don't we
go quickly to that?

MR. WILLIAMS: All right.

CHAIRPERSON GRIFFIS: What's the practical
difficulty of doing a smaller footprint?

MR. MAIDEN: Well, I couldn't satisfy Mr.
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Heu's needs at that point.

CHATRPERSON GRIFFIS: What are his needs
that need to be satisfied?

MR. MAIDEN: Well, he wanted a two-family
flat and because the dry cleaners is there already and
because of height 1limitations, I couldn't get the
stairs and the egress within that 60 percent mark
and --

COMMISSIONER MITTEN: How about if it
wasn't a two-family? I'm over here.

MR. MAIDEN: If it was a single family --

COMMISSIONER MITTEN: If it was a single

family.
MR. MAIDEN: -- we could. Yes.
COMMISSIONER MITTEN: You could.
MR. WILLIAMS: Could you get it in 60
percent?

MR. MAIDEN: A single family, vyes.

COMMISSIONER MITTEN: Okay. We'll take
the expert's opinion on that.

CHAIRPERSON GRIFFIS: Other questions?
All right.

MR. WILLIAMS: Thank you. All right. Mr.
Chairman, what I prepared for your consideration is --

MR. HEU: Let me -- let me speak. The
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main reason why the -- the main reason why I have
requested a -- to a -- 1s since I could not get any
parking space in the Dback, there is some 1leftover
space which is about 12 foot wide, about 30 feet long
space in the back. In order to meet the requirement
20 foot rear yard by the regulation, it comes out like
73 percent.

So, since I have -- still I have a 20 foot
in the back, I would like to request to the committee,
to the hearing say the -- there is a small alley in
the back had been used by the neighbor which I don't

have intention to close around that alley at all and

he will -- leaving 10 foot in backyard that's going to
give me some appropriate -- to build a -- house which
I ask for the 85 percent to -- about it.

CHAIRPERSON GRIFFIS: Okay. In --
MR. HEU: If I'd asked about the 60
percent, that's got it -- that building one of the

house on the top of the dry cleaner. That's all about

it.

CHAIRPERSON GRIFFIS: Right.

MR. HEU: Yes, I -- which I cannot
accommodate with two families. The other serves some
economical issues. You know, small 600 square feet

stucco building having paid tax to city 200 at this
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moment and then 1f I build the house, they -- this
house maybe going to go up 8,000. Which I need some,

you know, supplemental income to cover all those

expenses.

CHAIRPERSON GRIFFIS: Understood.

MR. HEU: Yes.

CHAIRPERSON GRIFFIS: And we're not
questioning the -- the reasoning behind doing it.

There's certainly excellent reason to do this.

Of course, what we have to look at is our
strict tests for the wvariance and that is when you do
create some uniqueness and out of that uniqueness
comes some practical difficulty or peculiar
situations.

MR. HEU: Mr. Chairman, I like to comment
on one more thing.

CHAIRPERSON GRIFFIS: Okay.

MR. HEU: An engineer is who I am. An
engineer. When I look at the -- the building at the
corner lot --

CHAIRPERSON GRIFFIS: Right.

MR. HEU: -- I have noticed when I wvisit
Italy or France, it's corner lot is very uniquely laid
out.

CHAIRPERSON GRIFFIS: Right.
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MR. HEU: If I chopped over this small
corner lot, it does not look good. If T build like a
corner around with the all brick or stone, will be
much better shaped than chop -- chopping off in the
middle of that small lot. That's the whole idea came
out.

CHAIRPERSON GRIFFIS: I don't disagree.

MR. HEU: Yes.

CHAIRPERSON GRIFFIS: Thank you.

MR. HEU: We understood. This is very an
-- an even corner lot and then if I cut down the 30
foot in the back or 20 foot, it not going to give --
give you some historic images values.

CHAIRPERSON GRIFFIS: Okay.

MR. HEU: Or that's all I can say.

CHAIRPERSON GRIFFIS: Fully understand the
character and the structure and the masking.

Now, we still need to get through the
test.

MR. HEU: Thank you, sir.

CHAIRPERSON GRIFFIS: Thank you. Yes.

MR. WILLIAMS: Okay. Now, my direct
testimony is going to flow partly from the OP diagram
which I simply want to have you take note of the fact

that the -- the first dash 1line outside of the
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perimeter of the -- of the lot itself is the line that
effectively demarches the area that is known in this
city as the parking. This is public space not that --
that is grassy or otherwise. 1It's before the sidewalk
begins.

What we have in the case of this property
is 1500 square feet, 1540 on record, for the lot size
and more than twice that in the parking that surrounds
it. So, there is a great deal of light and air that
is flowing -- that is -- that is part of this overall
site and that would become part of Mr. Heu's
development and he would be responsible for it.

The first thing I want you to look at of
the more recent submissions is a comparison chart of
land and development involving the Heu application
with the abutting land and the land that abuts that.
Here's a document like so in which I have tried to
laid out as best as I can and I do not want these
numbers to be taken as certified. This is not based
on a surveyor's diagram. It's based on assessment
records and becoming reacquainted with Pythagoras and
Herod in terms of calculations.

Mr. -- Mr. Heu's lot at 809 -- is lot 809
at 601 Massachusetts Avenue. His -- he has blueprints

now which show that the building area is about 640
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square feet. That would be 41 percent along with a
pre-'58 shed which is probably about 60 percent. The
rear yard is substantial at this point. It conforms
and it conforms in the other respects to the metrics
that are required in zoning.

He has asked for a -- a flat and the first
flat that he requested provided something on the order
of an 18 foot rear yard which would not be conforming
and as OP noted in their report they'll be presenting
momentarily, they suggested that we would probably be
amending the application in at least that respect. It
would provide for approximately 85 percent plus or
minus if we were to develop to that point.

The revised numbers include a flat,
retaining the dry cleaner, but at 82 percent with a 20
-- 20 foot rear yard being provided.

The four -- the -- the house that
immediately abuts at 603 Massachusetts Avenue sits on
a lot of 1197 square feet and by my calculations, the
house itself is over 800 square feet and there is also
a shed on it. So, the house is taking up at least 67

percent of the lot and I'm not sure how to calculate

given the shape of that lot the -- the rear -- the --
the rear yard depth, but it -- it ranged from 0 to 28
feet and in my view, the -- the mean would be
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substantially different.

CHATIRPERSON GRIFFIS: Okay.

MR. WILLIAMS: It is -- it is
nonconforming.

CHAIRPERSON GRIFFIS: Let me ask vyou
what's -- so, what's the big point here?

MR. WILLIAMS: The big point here is that
these four houses all sit at considerably higher 1lot
occupancies than -- than 1is provided for in the
regulations. Sixty percent.

CHAIRPERSON GRIFFIS: So, you're saying as

proposed at 80 percent --

MR. WILLIAMS: It is -- it is --

CHAIRPERSON GRIFFIS: -- that it wouldn't
be --

MR. WILLIAMS: -- 1t is within the range
of the other houses that are there. Two of the houses
are at 100 --

CHAIRPERSON GRIFFIS: It would be

conforming to the non-conformities of --

MR. WILLIAMS: Pardon.

CHAIRPERSON GRIFFIS: -- of the adjacent
properties.

MR. WILLIAMS: Pardon.

CHATIRPERSON GRIFFIS: It would be
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conforming to the non-conformities of the adjacent
properties.

MR. WILLIAMS: It would be -- yes, that is
a way to express it.

CHATRPERSON GRIFFIS: Okay. Done. Let's
-- let's move on.

MR. WILLIAMS: The -- the lot 1lines as
best as we can depict it are found on the second page
of this diagram which shows a correction that was made
in the -- in the -- in the lines in 1958 by the tax
offices and I have tried to calculate in the other
assuming parallel lines and other -- the light where
various points would fall and this provides you the --
the detailed information on how I did those
calculations.

The percentages of 1lot occupancy being
sought at a 20 foot rear yard I now believe as best as
I can calculate it to be on the order of 81.9 percent.

I also believe that -- and -- and Mr.
McGettigan and I have been discussing this, that the
lot occupancy to the point of the bend that he has
described as 66 percent is closer to 70 percent. I
calculated it 69.54.

CHAIRPERSON GRIFFIS: Okay.

MR. WILLIAMS: In any event, it's over
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the --
CHATIRPERSON GRIFFIS: You're well aware
that all of this should have done -- brought into us.

I mean you should give us the occupancy

MR. WILLIAMS: I -- I --
CHAIRPERSON GRIFFIS: My only point to
this is let's -- let's move on with it.

MR. WILLIAMS: All right. Thank you.

CHATIRPERSON GRIFFIS: It's not really that
critical at this point.

MR. WILLIAMS: Okay.

CHAIRPERSON GRIFFIS: I think what we have
before us is a proposal for close to 80 percent lot
occupancy and -- and so, Mr. Williams, let me ask you.

MR. WILLIAMS: Yes, sir.

CHAIRPERSON GRIFFIS: First of all, what's
the exceptional situation in terms of the variance for
the lot occupancy?

MR. WILLIAMS: Well, we have the
uniqueness of the lot itself.

CHAIRPERSON GRIFFIS: Okay.

MR. WILLIAMS: So, that's -- that I think
is understood from all that's preceded this.

CHATIRPERSON GRIFFIS: That's fine. The

uniqueness 1is the lot shape, it's corner condition,
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it's historic district.

MR. WILLIAMS: Right.

CHAIRPERSON GRIFFIS: That's fully
understood. So, what's -- what's the practical
difficulty then --

MR. WILLIAMS: The practical --

CHAIRPERSON GRIFFIS: -- complying with
the lot occupancy?

MR. WILLIAMS: The practical difficulty is
that Mr. -- it -- that a flat is allowed. A flat is a
two-family residence. A flat cannot be put in with
the required entrances and exits, plural, each one has
to have two, Mr. Maiden will confirm that and they
have to be separate by how much, Mr. Maiden? Each of
these entrances and exits?

MR. MAIDEN: A minimum of 25 feet.

MR. WILLIAMS: And when you have that on
top of the existing or wrapped around and adjacent to
the existing dry cleaning building, it cannot be fit
within the mark that shows it 60 percent on Mr.
McGettigan's drawing. It cannot be put -- put in at
the mark that 1is point mark at 66 percent which I
think is closer to 70 percent. It requires expansion
to some extent to the south and that's what is the

practical difficulty. We cannot achieve the wusage
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that 1s allowed without additional relief from 1lot
occupancy because you simply can't get in all the
things that are needed with the separations in the
space that's there.

CHATRPERSON GRIFFIS: Okay. And how 1is
the Board suppose to look -- and I fully understand
that. There's an allowable wuse and this 1is a
conforming use. Except that this has a use wvariance
to it and so, you may -- and you have been kind of
folding that into that's part of its uniqueness and
the practical difficulty, but when this came for a use
variance before the Board, don't you think that that
-- the -- it was looked at independently and it was
looked at in terms of the intensity and the area and
it was granted.

So, is it now the basis of which you can
-- you can substantiate a variance test for additional
development on the site? How -- how do we balance
that? How am I suppose to understand that?

MR. WILLIAMS: Well, Mr. Chairman, I went

back to the record on the 16125 case because frankly

it perplexed me and I'm perplexed even now. It
perplexed me in part. I hope I'm -- I'm trying to
answer your question here. Because the use was -- in

-- in use as a barbershop up until some point in the
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'90s and it was put up for sale and Mr. Heu purchased
it.

He came to you, to the Board not to you
personally, in 1996 and requested a use variance --

CHATRPERSON GRIFFIS: Yes, we have all
that.

MR. WILLIAMS: -- when at that time --
pardon? And it was granted. When at that time the
provisions existed for a change of nonconforming use
and they were not considered. It was treated as a
full-blown use variance even though both the existing
use barbershop and the proposed use of C-1 uses.

So --
CHATIRPERSON GRIFFIS: Let me speed you up.
We understand all that.

MR. WILLIAMS: Okay.

CHAIRPERSON GRIFFIS: In fact, we've read
the order.

MR. WILLIAMS: Okay.

CHAIRPERSON GRIFFIS: Let's -- so, how
does it -- how do we look at that?

MR. WILLIAMS: I would look at this as a
request to establish a flat that would allow the --
two units with the nonconforming use being subsumed

within and continuing but in a diminished fashion.
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Diminished in terms of it's appearance, but it would
continue to serve the neighborhood as it does. That's
the way I would look at it.

CHAIRPERSON GRIFFIS: We ought to look at
the flat development independently of the commerce use
on the site.

MR. WILLIAMS: Well, independently in the
sense that yes, it would be a use that would exist.
It's a -- it's a use that's allowed under zoning and
it would allow the continuation, this is what Mr. Heu
has requested, of -- of the nonconforming element, but
that would no longer be the dominate use of the
property.

It would be a residential wuse with a
lingering commercial use or continuing commercial use.

That's the way I would look at it.

CHAIRPERSON GRIFFIS: Indeed.

COMMISSIONER MITTEN: Can I Jjump in on
this?

CHAIRPERSON GRIFFIS: Yes, Ms. Mitten.

COMMISSIONER MITTEN: I haven't read the
transcript from the case, but -- and the Applicant
hadn't submitted anything written to -- to meet their
burden. So, I'm just quoting now from the Office of

Planning report in Case Number 16125.
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The Office of Planning is of the opinion
that the Applicant would be faced with an undue
hardship if this application is not granted.

The building was built for commercial
purposes long before the current zoning regulations
were enacted in 1958 and has been used continuously in
that capacity. To now require the Applicant to
convert the structure to an R-4 matter of right use,
that 1s, residential would cause an undue hardship.
The property is solely intended and appropriate for
commercial purposes.

So, back in 1996, vyou were wusing the
existing structure to make a hardship argument and
now, you're using the existing structure with this use
variance to make a practical difficulty argument for
even a more intense use of the property and I don't

know that you can reconcile all those things.

MR. WILLIAMS: Well, the wuse that 1is
proposed, madam -- Ms. Mitten, is a use that is now
fully cognizanced by the zoning regulations. It's
fully in accord with the comprehensive plan. It is
moving this site in the direction that -- that -- that

is preferred by both the planning policies and by the
zoning code itself in terms of having residential uses

and that to me seems to me to be paramount.
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And we -- if we do not get approval to --
for a residential use at all, it will stay as it
exists right now which is nonconforming and not
creating a living space for Mr. Heu and basically, it
will maintain its current configuration and appearance
which is probably as -- as the Historic Preservation
Board has found, it's a noncontributing building and
the proposal is to bring about a change that would
allow the use to continue, but that would also make it
an architecturally -- Mr. Maiden, you should perhaps
say this, but an architecturally better neighbor.

COMMISSIONER MITTEN: I -- I guess what
I'm troubled by is that what -- what you're suggesting
is that what is contemplated by the comprehensive plan
and so forth and the zoning regulations is a flat plus
a commercial structure, but that's not what's
contemplated. A flat 1is contemplated. A single-
family dwelling is contemplated and -- and endorse and
there's nothing -- I -- I guess I'm just -- I'm just
wondering why this isn't -- 1f you want to make the
case for a flat, just tear down the existing building
and come to us with a -- with a flat.

Why is that not -- why i1s that not a
viable alternative?

MR. HEU: Many, many times where I came
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onto this Board, I have checked with Ms. Fay who works

for the -- to the --

CHAIRPERSON GRIFFIS: zoning
Administrator.

MR. HEU: -- Zoning Administrator. She

said it's a nonconforming use on the existing 1lot.
It's an exception. She say she calculate the R-4
zone. She told me many, many times I can build the
two unit residential building in there and then, if I
say so -- I do unnecessary create shade all these
members to -- the R-4 stand for.

So, now, seems like to me you are putting
out nonconforming use with your -- plus I'm trying to
build -- build a two -- a two-unit flat building for
my own residence and that seems to be rather
complicated.

I talk with Mr. David McGettigan about
this situation and then she -- I recommended to him
discuss this matter with the Zoning Administration Ms.
Fay about this situation. Since then, I had not heard
anything from him whatever.

CHATIRPERSON GRIFFIS: Okay.

MR. HEU: Either 60 percent she consider
-- he consider --

CHAIRPERSON GRIFFIS: Right.
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MR. HEU: -- the shade 40 percent or
something which I don't have no idea about that.

CHAIRPERSON GRIFFIS: Okay.

MR. HEU: When he come --

CHATIRPERSON GRIFFIS: Right. And there's
an issue with that in terms of -- and that's some of
the things that we're going to need to resolve.

Mr. Williams, what I said we'll do is
this --

MR. HEU: Also, Mr. Chairman, one more
thing.

CHATIRPERSON GRIFFIS: No, actually, I'm
going to continue.

Let's move on to the Office of Planning's
report which will give us some additional information.

Here's a couple of things that we need to
do and we're going to ask you to submit this. We're

going to ask you first of all to reestablish the --

the -- the uniqueness, the practical difficulty in the
area variance for lot occupancy. We're going to need
to know how the Board -- how you are addressing the

reconciliation with the conforming use and structure
that's on the site and adding into the --
independently in the R-4 a conforming use,

nonconforming structure is proposed for the flat.
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The other aspect of it is it would go to
-- you're going to need to address the situation. Is
this all other type of structure or is this to be
looked at as -- as a -- as a single-family flat which
was and would go to whether 60 percent lot occupancy
is allowed or whether 40 percent lot occupancy is
allowed.

And that's all I know at this point. So,
I'm going to go to Office of Planning and get through
their report. Obviously, we have additional time for
you to -- but, yes, go ahead, Mr. Williams.

MR. WILLIAMS: Just one point here, Mr.
Chairman. If the building were razed and this is
hypothetical.

CHAIRPERSON GRIFFIS: Um-hum.

MR. WILLIAMS: It's not the plan before
you, but 1f it were razed along the lines of this
discussion, you would then have a vacant lot.

This lot does not meet the size
requirements for the establishment of a record lot and
one of the concerns I would have is that we would then
upon the act of razing create a vacant partial that
would be undevelopable because it doesn't meet the
minimum area requirements of 1800 square feet. It's a

preexisting lot, but there is nothing that expressly
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provides forgiveness for this --

CHAIRPERSON GRIFFIS: But, you're saying
that would preclude you from --

COMMISSIONER MITTEN: There -- vyes, there
is. There's a section in the ordinance that provides
it.

CHAIRPERSON GRIFFIS: Right. There is.

COMMISSIONER MITTEN: Absolutely does.

MR. WILLIAMS: Okay.

CHAIRPERSON GRIFFIS: But, my -- what I'm
trying to do is get vyour point that that would
preclude vyou from building a flat. Is that what
you're saying?

MR. WILLIAMS: No, I'm saying that right
now we have a condition where we have an existing
building that would be an addition and I believe that
may be distinguishable in terms of your ability to
proceed with construction as distinct from creating a
vacant piece of land which the act of razing would do.

CHAIRPERSON GRIFFIS: I see. Okay.

MR. WILLTAMS: And I -- that's the -- the
question that I wanted to introduce to -- to the
Board.

CHATIRPERSON GRIFFIS: Right. We 1like to
answers introduced not questions. We come up with the
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questions.

Let's go to the Office of Planning.

MR. HEU: Excuse me, Mr. Chairman.
Before --

COMMISSIONER MITTEN: Just one thing that
I would -- I would like a submission on because I

think maybe this is where my head is at is to the --
what -- you started to go there and I -- I'm not sure
you just -- that you finally made the request of the
Applicant which is to show us why just building a
single-family dwelling or a flat wouldn't work.

Just absent -- I know you're not proposing
razing the structure, but if you did. Because if you
can do that, i1f you can build a single-family dwelling
with some relief, but less relief or with no relief or
if you can build a flat, then I would suggest that --
that it's a self-created hardship to keep the building
and the use.

CHAIRPERSON GRIFFIS: I think you
understand that.

Mr. McGettigan.

VICE CHAIRPERSON MILLER: Can I follow-up?

CHAIRPERSON GRIFFIS: Oh, yes, Ms. Miller.

VICE CHAIRPERSON MILLER: I just have a

couple of follow-up gquestions on that. Because from
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what I've been hearing, it sounds like it's possible
to have residential wuse on top of the commercial
property and the guestion is how much and one angle
seems to me that I -- I heard Mr. Heu say that he
needs it for economic reasons and if that's the case,
I don't think we have an economics argument in our
record as far as the practical difficulty test goes.

And then the other aspect of this that I
heard was it's being constructed in order to bring it
into character with the neighboring row houses and my
guestion is does it have to be of that great a 1lot
occupancy in order to be in character with the
neighboring row houses?

MR. HEU: Mr. Chairman, before you move on
next step, I have tried about ten times from the
Zoning Administrator in order to get the letter to --
to clarify whether I can build a 40 percent or 60
percent. They say no, we never write the letter. So,
I didn't have any choice.

CHAIRPERSON GRIFFIS: That's fine.

MR. HEU: Mr. McGettigan knows about that.

I don't know why.

CHATIRPERSON GRIFFIS: You don't need the

Zoning Administrator's letter. We'll -- we'll do

that.
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MR. HEU: Okay. Okay. As long as you
understand what I'm trying to say. Because --

CHAIRPERSON GRIFFIS: No, I fully --

MR. HEU: -- the official letter. They
never write the letter. They don't really give you
letter. So, I Jjust stuck in the -- caught in the

middle. I don't know which way I have to go.

CHAIRPERSON GRIFFIS: I understand
complete. Indeed.

MR. HEU: Thank you.

CHAIRPERSON GRIFFIS: Thank you very much.

Let me Jjust say before we go to the Office of
Planning, I -- I think the Board -- well, I know I
speak for myself. I think this 1is an excellent
project and what you're Thearing is the Board
struggling with exactly what our jurisdiction is and
what we're here for.

It would be easy if we Jjust approved
products we like and 1like. In fact, we'd be out of
here by now.

However, we do have to look to the exact
test and that's what we're -- we're trying to elicit
all the information from.

So, let's -- let's go to the Office of

Planning at this point, Mr. McGettigan, and it's all
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you.

MR. MCGETTIGAN: Thank vyou, Mr. Chair,
members of the Board.

My name 1s David McGettigan from the
Office of Planning.

I've -- the drawing that we passed out
earlier is my attempt to sort of -- from the different
information sort of get an idea of what we're talking
about in as far as lot occupancy and I apologize for
any complexity in the -- the questions in my report,
but there -- I'm working with the information that was
submitted by the Applicant and there is some questions
about the interpretation of the regulations. So, I
apologize for -- for that complexity.

I think that as far as my report what I'll
discuss, I think the parking special variance can be
met by --

CHAIRPERSON GRIFFIS: Yes, actually, I
think you can stand on the record in terms of the
parking unless --

MR. MCGETTIGAN: Right.

CHATIRPERSON GRIFFIS: -- Applicant has or
-- or the Board has questions. Let's just move to the
more complex issue of lot occupancy.

MR. MCGETTIGAN: All right. And as -- so
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as far as lot occupancy, I think Ms. Miller and Ms.
Mitten have already expressed that there's no -- not
enough evidence in the -- in the file for us to meet
-- to say that they've met the practical difficulty
test. There's just no -- nothing that would support
that they have a practical difficulty that's generated

by this unigueness of the site and also we feel that

-- that the development is a -- a mixed-use building
with the commercial and the -- the flat is actually
more like a -- akin to a three-unit apartment with one

unit given over to commercial use.

And I think if you asked yourself if the
commercial use was closed and -- and that space vacant
could another person move in and occupy it as a -- as
a unit and then it would become a -- a three-unit
apartment.

So, in that sense, I think the Office of
Planning feels that the proposed intensity of use for
the property is -- 1is not permitted in the zone and
the R-4 zone 1s not intended to be an apartment
district and that the proposed structure is not a
flat, but is actually a mixed-use building with more
intensity than a flat.

And, therefore, we -- we recommend denial

of -- of the occupancy variance.
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CHATRPERSON GRIFFIS: And to follow-up
just quickly on that if it is a mixed-use, then it
would go to all those structures you were looking at
as a 40 percent lot occupancy allowable. Is that
correct?

MR. MCGETTIGAN: That's correct.

CHAIRPERSON GRIFFIS: Okay.

MEMBER ETHERLY: Mr. Chair, if I could,
just a -- a quick question for -- for Mr. McGettigan.

Contextually speaking, how -- Mr.
McGettigan, how would you describe the -- the vicinity

around the subject property? Primarily residential in
nature or -- or entirely residential in nature?

MR. MCGETTIGAN: Well, there -- 1if vyou
look at attachment one of our report, you can see that
across the street there's a section of C-2A going
along C Street, but the remainder to the south and
southwest and north is all residential.

Okay. Thank you, Mr. Chair.

CHAIRPERSON GRIFFIS: Anything else? Any
other questions from the Board of the O0Office of
Planning's report?

Mr. Etherly.

MEMBER ETHERLY: Perhaps just to -- just

to ask, I mean this isn't the million dollar question.
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Let me call this maybe the $20,000 question here.

Is it the Office of Planning's position
that if we were talking simply about one unit as
opposed to two, this wouldn't be so problematic?

MR. MCGETTIGAN: Yes.

MEMBER ETHERLY: Thank you. Thank vyou,
Mr. Chair.

CHAIRPERSON GRIFFIS: And what would the
lot occupancy allowable be?

MR. MCGETTIGAN: Well, I -- I think we --
we chose the most conservative interpretation of 40
percent for other structure.

CHATRPERSON GRIFFIS: So, we're still
being mixed use even with a single family above,
commercial use below?

MR. MCGETTIGAN: Yes.

CHAIRPERSON GRIFFIS: I see. Okay.

Ms. Miller.

VICE CHAIRPERSON MILLER: Well, I Jjust
want to clarify on that point. Would the structure be
the same, but the use just be different or would the
structure be different if it were just for one family
as opposed to two?

MR. MCGETTIGAN: Well, this -- this

structure --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

79

VICE CHAIRPERSON MILLER: At least the
exterior.

MR. MCGETTIGAN: What -- yes, may -- may
be the same. Except I guess there would be less
stairwells going -- going up to it and you can see

from the plans that they extend pretty substantially
into the public spaces as far as structurally. That
-- yes, there may be less stairs extending into public
space.

VICE CHAIRPERSON MILLER: And my -- my
other question, it doesn't go to your report and it
may be more appropriate follow-up to Applicant, but in
the event that you do have some information about
this, Mr. Williams stated by saying that at the behest
of HPRB, we have what sounds 1like tentative plans
before us that may be modified by HPRB. Are you
familiar with the -- the status of the plans and how
that would affect our deliberation on them?

MR. MCGETTIGAN: Just that the plans
before you have not been approved or even considered
by HPRB.

VICE CHAIRPERSON MILLER: Thank you.

CHAIRPERSON GRIFFIS: Anything else from
the Board?

Mr. Williams, cross examination of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

80

Office of Planning?

MR. WILLIAMS: Thank you, Mr. Chairman.

Mr. McGettigan, your report from time-to-
time describes the use of the facility right now as a
laundry which -- and sometimes as a dry cleaning and
pick-up station. Which do you believe the use to be?

MR. MCGETTIGAN: A dry cleaning and pick-
up station. Yes.

MR. WILLTAMS: Thank vyou. Given that the
record 1is going to be open, Mr. Chair, for us to
submit additional things, I will not ask Mr.
McGettigan additional questions at this time. I think
I can clarify them through a discussion with him
individually.

CHAIRPERSON GRIFFIS: Okay.

MR. WILLIAMS: Later on, I'll -- 1I'll
follow the Board's advice in that respect.

CHAIRPERSON GRIFFIS: All right. I'm not
sure we're keeping the record open for that, but let's
move ahead.

MR. WILLIAMS: Well, Mr. Maiden, vyou've
heard and -- and read the -- there are issues having
to do with light and air that are --

CHAIRPERSON GRIFFIS: Are vyou putting

rebuttal testimony on?
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MR. WILLTAMS: No, I'm -- but, I'm --
you're right. You're right. I apologize, sir.
CHAIRPERSON GRIFFIS: Okay. That's all

right. We'll have time for that.

Any other questions of the Office of
Planning at this time?

MR. WILLIAMS: No.

CHAIRPERSON GRIFFIS: Okay. Is -- is the
ANC-6C represented?

MR. CREWS: Yes.

CHAIRPERSON GRIFFIS: Do you have cross --
cross examination questions for the Office of
Planning?

MR. CREWS: No.

CHAIRPERSON GRIFFIS: Do you have the --
do you have the report?

MR. CREWS: Yes.

CHAIRPERSON GRIFFIS: Okay. Thank vyou.
And let me also note I'm not sure -- well, I know I
didn't call -- do you have any cross examination of

the Applicant?

MR. CREWS: I -- first of all, I apologize
for being late.

CHAIRPERSON GRIFFIS: That's okay.

MR. CREWS: The -- but, I have talked both
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with the Office of Planning and the Applicant and Mr.
Williams extensively about this and I think that our
position having not heard --

CHAIRPERSON GRIFFIS: Actually, before
we --

MR. CREWS: Yes, I don't have the --

CHAIRPERSON GRIFFIS: -- yes, before we go
into that, I just needed to give you an opportunity to
cross examine on --

MR. CREWS: Yes.

CHAIRPERSON GRIFFIS: -- on the testimony
you didn't hear.

MR. CREWS: Right.

CHAIRPERSON GRIFFIS: So, that should go
fast.

MR. CREWS: Yes. Exactly. I think it's
over.

CHAIRPERSON GRIFFIS: But, you did hear

the Office of Planning so if you had any gquestion of

that. I will call you -- actually, it might be
appropriate to do it now to present your -- I -- well,
you're going to be presenting the ANC's position. Is

that correct?
MR. CREWS: Yes.

CHATIRPERSON GRIFFIS: Okay. Are you
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prepared to do that now?

MR. CREWS: Yes.

CHAIRPERSON GRIFFIS: Very well. If you
wouldn't mind just standing and giving your attention
to Ms. Bailey.

MR. CREWS: Oh, sure.

CHAIRPERSON GRIFFIS: She'll swear you in.

MS. BAILEY: Do you solemnly swear oOr
affirm that the testimony you're about to give will be
the truth, the whole truth, and nothing but the truth?

MR. CREWS: I affirm.

CHAIRPERSON GRIFFIS: Good. Thank vyou.
So, let's start from the beginning.

If you wouldn't mind providing your name
and address for the record and then you can move
ahead.

MR. CREWS: I'm Bill Crews. I live at 637
Constitution Avenue, N.E. and I'm a Single Member
District 6C-07 and have been authorized by Advisory
Neighborhood Commission 6C to represent the Commission
at this hearing.

The Commission -- first our -- our Zoning
and Planning Committee looked at this two different
times and the Commission looked at it at two different

times. I believe you should have two letters in
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there.

Basically, the first time in February, we
were operating under information that later appeared
to be incorrect in terms of where various lot
occupancies would actually physically be on the 1lot
and so, that's why we revisited it last week at our
monthly meeting.

Based on the Office of Planning's
calculations where lot occupancy would be, we looked
at a couple different aspects of this. First of all,
the fact that the current structure is not
contributing to the nature and the -- and the wvalue of
the neighborhood and that in balancing the potential
for a much better more appropriate structure, we were
willing to kind of work with the Applicant and come up
with the position that we took which basically is to
limit the lot occupancy to a physical location.

Again, the discussion, the concern was
whether or not the -- the figure of 67 percent was --
was, 1in fact, accurate, but where we wanted to go.
Balancing the neighbors' right to air and light was at
the -- there's basically two different types of
landmarks. So, probably the best one would be the
northernmost part of the lot where the two side yard

lines are parallel.
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CHATRPERSON GRIFFIS: So, 1f I follow you
correctly, it -- looking at the Office of Planning's
diagram, that's where they denoted 66 percent and
you're saying that in order to keep in compatibility
and -- and not create any sort of adverse effect, that
the 1lot occupancy ought to be established with a
physical line and that would be not extending south of
the northernmost point where the two side of the yards
are parallel.

MR. CREWS: Right.

CHAIRPERSON GRIFFIS: Approximately at the
outside edge of the neighboring back porch.

MR. CREWS: Right.

CHAIRPERSON GRIFFIS: Which i1s reading
exactly the condition from your letter.

MR. CREWS: Right.

CHATRPERSON GRIFFIS: Okay. I think
that's understood.

MR. CREWS: Okay. Good. I just -- and
again, that -- we felt that that still gave the
Applicant in two floors plenty of room certainly for a
single dwelling unit although the Commission did not
take a position on whether or not it should be limited
to a single.

CHAIRPERSON GRIFFIS: Okay.
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MR. CREWS: There was -- there was not
agreement on that.

CHAIRPERSON GRIFFIS: But, certainly, the
Commission was still well aware that that would
require an area variance. Correct?

MR. CREWS: Right.

CHAIRPERSON GRIFFIS: Okay.

MR. CREWS: Right. And so -- you know, so
basically, the -- you know, the tradeoff that we were
looking at was protecting the character of the
neighborhood and the -- the light and air and space
that is there versus the opportunity to work with the
Applicant and -- and give him some ability to design
an appropriate structure that could both serve his
needs and contribute to the neighborhood.

CHAIRPERSON GRIFFIS: Okay. And in terms
of the -- the -- 1let's call it 66 percent 1lot
occupancy, you find that that would be -- that would
not unduly impact the public good?

MR. CREWS: Right.

CHAIRPERSON GRIFFIS: Okay.

MR. CREWS: In fact, the adjoining
neighbor was at our meeting last week and -- and
agreed to that.

CHAIRPERSON GRIFFIS: Okay.
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MR. CREWS: And then the parking is -- I
just should mentioned, you know, the parking on the
one hand we are very concerned with parking in the
neighborhood and -- and I reference our testimony in
-- in a previous case, but in this particular case for
one space, it just simply doesn't make sense to take a
-- to take away a public space to create a private
space and so, we encourage vyou to waive that
requirement.

CHAIRPERSON GRIFFIS: Or grant the relief.

MR. CREWS: Right.

CHAIRPERSON GRIFFIS: Case Number 17043,
what is that case?

MR. CREWS: Is that the one I referenced
here? Yes, that's I think Stanton Park.

CHAIRPERSON GRIFFIS: Just had to have it
on the record.

Well, okay. Understood.

MR. CREWS: Which we certainly appreciate
the Board's action in that case.

CHATRPERSON GRIFFIS: The fourth -- the
fourth paragraph. 2All right.

Let me just note that the recent
submission is Exhibit 28 and that will supersede the

last ANC letter. Of course, we'd need to waive our --
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our requirements to accept that letter. I don't --
I'l]l note any objection from Board members to do that.
Not noting any we can accept it into the
record. I do believe that meets the regulations
testing, would be granted a great weight.
Let's go to the Applicant. Did they have

any cross examination of the ANC?

MR. WILLTAMS: No, sir, I -- I don't. Mr.
Heu?

MR. HEU: In that case, this 66 percent
which -- which is the end of the next door porch, if
the 66 percent will be dropped off the -- the light

which coming from the west side, which had to be
concern by the 603 resident. So, almost 100 percent
of her building and the porch going to be covered with
a three-story building.

CHAIRPERSON GRIFFIS: Is that correct, Mr.

Crews?

MR. CREWS: It -- it is correct in -- in
terms of -- of the portion that -- that would be
blocked. However, the -- to the -- further to the

south would obviously not be blocked --
CHAIRPERSON GRIFFIS: Okay.
MR. CREWS: -- and would -- and then as I

mentioned --
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CHATIRPERSON GRIFFIS: That's great. That
-- that answers his question.

Mr. Heu, further cross examination
questions of the ANC?

MR. HEU: Mr. Crews, I have one dguestion
for you. What is the main reason to not extend from
let's say 66 percent to 73 percent which is 1like, 1let
me see, about 10 by 12, 120 square foot? You know, to
come up -- to make a better image of the buildings and
the elegance and the historic wvalue. What your main
reason you're cutting off that corner?

MR. CREWS: Again, to provide for the
light and air and public -- and open space that's
available now and is part of the nature and the
character of the neighborhood.

CHAIRPERSON GRIFFIS: Anything else? One
follow-up question, in terms of -- you talked a lot
about the neighborhood, the character and I think
that's very important. In fact, the Applicant spoke
to a lot of that, but do you find any uncharacteristic
aspects if you lose -- essentially, if we're looking
at the 66 percent mark, you lose a full bay. Right?
At the rear of the building.

So, do you see any diminished character

when vyou have an open space 1in between a row of
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dwellings?

MR. CREWS: I -- I don't -- I think that
goes more to the design, the actual design of the
building and that creative architects can I think come
up with appropriate design with historic.

CHATIRPERSON GRIFFIS: But, maybe I'm not -
- I'm -- I'm probably not being clear and let me just
show you what I'm talking about.

MR. CREWS: Right.

CHAIRPERSON GRIFFIS: And -- and just, you
know, graphically what I was doing looking at the
diagram, your testimony, and the elevation. Sixty-six
percent would probably take off that last piece.

MR. CREWS: Right.

CHAIRPERSON GRIFFIS: Now, you have to --
you have to imagine that the next building starts over
here somewhere.

MR. CREWS: Um-hum.

CHAIRPERSON GRIFFIS: My question is don't
you find it wuncharacteristic to have this kind of
missing tooth in between what would be a closer
aligned row dwellings?

MR. CREWS: Well, I think you have to
balance the -- that position with the providing and

maintaining of the light and air that the adjoining
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people have --

CHATIRPERSON GRIFFIS: I see. Okay.

MR. CREWS: -- have experienced in --

CHAIRPERSON GRIFFIS: Indeed. So -- and
that's where you started off in your initial statement
saying balance.

MR. CREWS: Right.

CHAIRPERSON GRIFFIS: That's fully
understood. Okay. Anything --

MR. HEU: Mr. Chairman, I would like to
say just one -- one minute. No more.

CHAIRPERSON GRIFFIS: Well, you'll have an
opportunity, but now is not the opportunity.

If there's no other questions, no other
cross examination for the Office or the ANC, thank you
very much for rushing down here and presenting this

and also the clarification of the updated report.

I don't have any other attendant
government reports to this application. So, let me
ask for those -- could I just see a show of hands that

are here attended to 17124 to give testimony? Yes.
Very well. Let's move ahead then to make
-- give you --
MR. PETERSON: In favor or opposed?

CHATIRPERSON GRIFFIS: It doesn't -- at
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this point, we're calling everybody.

MR. PETERSON: Okay.

CHAIRPERSON GRIFFIS: Is there any others
here attended to this application to give testimony in
favor or in opposition? Very well. And after just --

of course, we'll go through those that have been

submitted.

With that, let me have vyou introduce
yourself.

MR. PETERSON: Mr. Chairman, I'm Gary
Peterson. I apologize for my laryngitis, but vyou
should be happy for it. It'll probably make my

presentation much shorter.

I live at 810 Massachusetts Avenue, N.E.
I'm Chairman of the Capitol Hill Restoration Society
Zoning Committee.

CHAIRPERSON GRIFFIS: Indeed.

MR. PETERSON: I would like to first call
your attention -- I'm a 1little confused by the 66
percent, 75 percent. I thought that the application
before you was for a variance for 85 percent and I
don't feel that the rest of us, we had an ample
opportunity to either look at or discuss. The public
notice was for what the application was which was for

85 percent and I would suggest to you that before the
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Board is an application for a wvariance to go to 85

percent.

CHAIRPERSON GRIFFIS: I absolutely agree
with you.

MR. PETERSON: Secondly, we don't believe
that this wvariance meets the -- the strict test, the
three-part test. 1It's questionable whether or not the

slot is unique, but if you want to consider it unique,
it is unusually shaped. There's no doubt about that.
There are -- there are a few other lots on
the Hill that are -- have these unusual configurations
especially where there are avenues that cut across the

block, the squares at angles.

Secondly, the -- there is no practical
difficulty here. When we talk about practical
difficulty, they currently have a use as a -- a dry
cleaner pick-up station. It's clear from the

testimony that they could demolish the dry cleaner and
build at least a -- a one-family house on the
property.

The structure you note is old. Is not
deemed to be a contributing structure to the historic
district.

And then finally, I think it -- the

building as proposed would do substantial damage to
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the plan in that it would severely impact the light
and air of the abutting neighbors. The one backyard
the immediately abutting neighbor, it would pretty
well shut off the light and air coming from the west
to their backyard.

That's my testimony.

CHAIRPERSON GRIFFIS: Understood. Thank
you very much. Questions from the Board? Cross --
cross examination questions from the Applicant?

MR. WILLIAMS: Good morning. Sir, in the
1996 case that the Board heard, the -- one of the
participants at that case was a gentleman by the name
of Lyle Shauer, I'm reading from the record in that
case, who introduced himself as Acting Chair of the
Capitol Hill Restoration Society.

Would you know Mr. Shauer?

MR. PETERSON: Yes, it's Shower.

MR. WILLIAMS: Shower.

MR. PETERSON: And I believe he -- he's --
he was the Chairman of the Committee.

MR. WILLIAMS: All right. And he spoke in
the course of that record about the characteristics of
this lot which I would like to read into the record
here if I might.

CHATIRPERSON GRIFFIS: Let's cut to the
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quick, Mr. Williams.

MR. WILLIAMS: The question -- the
guestion was --

CHAIRPERSON GRIFFIS: The question is the
Capitol Hill Restoration in the past use variance, I'm
assuming he's about to say, actually testified to the
fact that this was a unique block.

MR. WILLIAMS: That's correct, sir.

CHAIRPERSON GRIFFIS: Does that surprise
you?

MR. PETERSON: No.

CHAIRPERSON GRIFFIS: Indeed. Next
question. Okay. Wow. Thank God I don't have to like
jump over and do it there and then come back and back
and forth. Okay.

The ANC have any cross examination? Good.

In all seriousness, obviously, we have
very complex issues here.

MR. PETERSON: Right.

CHAIRPERSON GRIFFIS: And we appreciate
your testimony to that and I think it -- it -- for the
clarification of the uniqueness which Mr. Williams
brings up and excellent point, certainly for our
zoning applications and -- and variances, we look at

uniqueness as not the one and only.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

96

MR. PETERSON: Right.

CHAIRPERSON GRIFFIS: But, there are
unique characteristics of the site. So, that there
may well be a similar type site, but there may be
other uniquenesses that rise out of it.

MR. PETERSON: Right.

CHAIRPERSON GRIFFIS: And I think that's
why, in fact, if you read this -- the -- the -- the
actually outline of the wvariance test, it -- it uses
several different words to describe that.

Okay. Anything else then from the Board
for the Capitol Hill? Okay.

If not, let's move on and again, thank you
very much for coming down and presenting this.

MR. PETERSON: Thank vyou.

CHAIRPERSON GRIFFIS: It is Exhibit Number
29 which is our last submission into the record as far
as I understand.

We have -- 1is there anyone else here in
support or opposition to give -- to provide testimony
today 171247

Then, if not, let's -- oh, yes. Oh, I'm
so sorry. Anybody else that I didn't look at? Anyone
else to come forward? Very well.

Please have a seat.
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MS. BARTOLOMEU: My name 1is Ilinca

Bartolomeu. I live at 603 Massachusetts Avenue, N.E.
I would be the adjacent neighbor to Mr. Heu.

And I -- I'll try to have very 1little to
say. I would 1like to say that there's a lot of
discrepancies in all the information that has been
provided to us which we obtain from -- from the Zoning
Board and I have seen several sets of plans and I am
not sure which would be the latest.

Yesterday, the letter from the ANC -- the
newest letter had not vyet been submitted. So, my
information be slightly off.

I -- I also submitted a letter to Zoning
Board yesterday by fax and some photographs.

My main concern is that if this
construction is approved as Mr. Heu is requiring -- is
requesting, this will completely block any kind of
light and air to our property and at that same time,
probably reduce the commercial -- the financial wvalue
of the property.

I -- I think that it's -- it's a great
idea to improve the existing construction of the
laundry or the dry cleaners, however, you choose to
name it. It's -- it's truly an eyesore for the

neighborhood. It would be wonderful to increase, you
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know, the wvalue of it and to allow Mr. Heu to have a
residence there.

I don't see why it should be a two-family
home and it cannot be a one-family home. He -- he
would have a lot to gain and it will not be
detrimental to the next door neighbors who would be
directly affected by -- by his plans.

So, I guess that's about all I have to
say.

I -- I also have a dguestion. I didn't
know if I'm allowed to ask questions or not. So, I'm
not sure how this works.

CHAIRPERSON GRIFFIS: Depends who vyou're
going to ask.

MS. BARTOLOMEU: Looking at the plans that
Mr. Maiden and Associates, his firm, has submitted, it
looks 1like the 1longer part of the construction that
they are proposing to build is a three level. It's a
three level construction and the three floors are all
above ground which is not in keep with the rest of the
buildings on that street or on Massachusetts Avenue.

We all have English basements and two
floors above. No -- there is no construction to my
knowledge in that area that has all three floors above

ground. So, the elevation seems to be completely off
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and different.

CHAIRPERSON GRIFFIS: I see. Interesting
point. Okay. Anything else?

MS. BARTOLOMEU: No.

CHAIRPERSON GRIFFIS: Very well. Stay put
because now you are going to be cross examined.

MS. BARTOLOMEU: Okay.

CHAIRPERSON GRIFFIS: Cross examination
questions?

MR. HEU: How are doing? As I know, I am
allowed under the R-4 zone I can build up to 40 foot
high story. That's the limit.

CHAIRPERSON GRIFFIS: Were you aware of
that?

MS. BARTOLOMEU: No.

MR. HEU: That the -- that the regulation.

CHATIRPERSON GRIFFIS: Let me -- 1let me
clarify your question so she can answer it.

MR. HEU: Yes.

CHAIRPERSON GRIFFIS: His question is are
you aware that in the R-4 zone of which this property
is located allows 40-foot height?

MS. BARTOLOMEU: No, I am not aware and I
don't have a problem with that. My point was that --

CHATIRPERSON GRIFFIS: I -- no, I
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MS. BARTOLOMEU: Okay.

CHAIRPERSON GRIFFIS: Okay. Next
qguestion.

MR. HEU: You -- you do and I can -- I am
authorized to built up to three story plus a -- which

count for -- up to the 40-foot
counting underground basement.
CHATIRPERSON GRIFFIS:
aware of that also?
MS. BARTOLOMEU: I
with that. It's a point --

CHATIRPERSON GRIFFIS:

MS. BARTOLOMEU:

maximum level without

Right. Are vyou

don't have a problem

Okay.

-- it's a question

concerning his plans that was presented differently --

CHAIRPERSON GRIFFIS:

MS. BARTOLOMEU: --

Right.

during the previous

testimony.
CHAIRPERSON GRIFFIS: Understood.
MS. BARTOLOMEU: So.
MR. HEU: Mr. Chairman, I'm trying to put

all the rules and regulations --

CHAIRPERSON GRIFFIS:

I understand.

MR. HEU: -- what our action with that and

I'm --
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CHAIRPERSON GRIFFIS: That's the question.
That's a good answer.

MR. HEU: I have -- vyes.

CHAIRPERSON GRIFFIS: Okay. Any other
questions?

MR. HEU: No more questions. Thank you.
No more questions. Thank you.

CHAIRPERSON GRIFFIS: Thank you very much.

And most important is that we understand the zoning.

MS. BARTOLOMEU: All right.

CHAIRPERSON GRIFFIS: I think I can say
that. I certainly hope so. Thank vyou very much.
Appreciate your patience being down here today.

MS. BARTOLOMEU: Thank you.

CHAIRPERSON GRIFFIS: Is there anyone else
that I've missed to give testimony? Okay.

If there are no further, then no other
notes that I have.

We do have 1letters in the -- 1in the
record. I'm not going to enumerate all of those.
They are part of the record.

Then let's go -- Mr. Williams, do you want
to have a brief closing because --

MR. WILLIAMS: Brief. Mr. Maiden, there's

a question to you that directed -- that flows from the
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-- the observation just made about the surrounding
character being English basements. Would vyou agree
with that assessment that the surrounding residential
structures have English basements?

MR. MAIDEN: Yes.

MR. WILLIAMS: And do these plans propose
English basements?

MR. MAIDEN: Yes.

MR. WILLIAMS: They do?

MR. MAIDEN: Yes, 1it's proposed the --
well --

MR. WILLIAMS: The -- the drawings appear
-- do they not appear to be at grade? The floors at
grade?

MR. MAIDEN: No, the first floor's above
grade. The stairs lead to the first floor.

MR. WILLIAMS: And the elevations -- we'll
-- we'll clarify this then appropriately, Mr.
Chairman. The --

CHATIRPERSON GRIFFIS: I don't -- well,
first of all, the drawings show that the on grade is
the beginning of the first floor and there's three
stories on this, but I don't see why we need
clarification. It's -- it's not Dbefore us for any

sort of relief and it's matter of right.
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MR. WILLIAMS: Okay. The -- the second --
the next question is whether or not, Mr. Maiden, given
the concern that has been expressed by the ANC and by
the adjoining property owner, you could imagine the
solution not in the plans before you, but whether you
could imagine a solution in which a portion of the
site that was developed past the 66 percent mark
that's been referred but at a lesser height would --
would achieve sufficient 1light and air for the
adjacent property so as to reduce or eliminate their
-- their issue?

MR. MAIDEN: I can see that. At the 66
percent mark, we could design a two-family flat or a
single-family house and provide sufficient light and
air.

MR. WILLIAMS: Okay.

CHAIRPERSON GRIFFIS: At the 66 percent.

MR. WILLIAMS: Sixty-six percent mark.

CHAIRPERSON GRIFFIS: Okay.

MR. WILLIAMS: Okay. That's it.

COMMISSIONER MITTEN: Well, that being
said, are you going to sick with the proposal that you
have in -- in the -- in the record now or are you
going to revise it?

MR. HEU: Mr. Chairman, and I can see --
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even though -- even I could 1leave 20-foot rear
backyard space. Twenty foot is a very large space.
There's plenty air, plenty 1light coming from that
side.

CHATIRPERSON GRIFFIS: I know. The -- the
question at this point is are you -- are you revising
your plan before us?

MR. HEU: Yes, I have requested an 85
percent. It doesn't seem like going to work out that
way. If you can consider about the 73 percent which I
think --

CHAIRPERSON GRIFFIS: Can't consider. I
-- we're considering 85 percent.

COMMISSIONER MITTEN: What -- what Mr.
Peterson said when he was here, he said, you know, the
application -- we vote the application up or down.
This is not a negotiation. So, whatever you -- at the
end of the day when we vote, we vote your application
up or down. We don't go oh, well, if you just go to
the 66 percent even though we don't even know what

that building looks like, we can't approve that. So,

it's -- it's going to be whatever you think is your
best --

MR. HEU: Okay. I'm sorry. I
misunderstood a little bit. I thought the -- I had
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some negotiation point here, but obviously like not.

Request -- requesting 85 percent will
remain small alley in the back who is a concern Mr.
Muringer who lives at 605 Mass Avenue and I could have
a duplex unit in the back, small unit. If allow me 85
percent, I could leave over 10 foot in rear backyard
space. It will be putting out very historic images,
elegance of the Dbuilding surrounding -- on the
difficult -- the corner lot. Cutting down about 30
foot -- 35 foot. It will be really significant impact
to shape and the beauty of the buildings. So --

CHAIRPERSON GRIFFIS: Okay.

MR. HEU: -- really consider that.

CHATIRPERSON GRIFFIS: Very well.

MR. HEU: Thank you.

CHAIRPERSON GRIFFIS: Understood. Mr.
Williams, anything else?

MR. WILLIAMS: Mr. Chairman -- Mr.
Chairman, the Board has raised a number of questions
and there's -- it will not be easy for -- for me to
answer without detailed consultant with the -- the
Applicant as you understand.

CHAIRPERSON GRIFFIS: We're not -- we're
not doing a bench decision on this.

MR. WILLIAMS: Okay. I wasn't even
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thinking that, sir.

CHAIRPERSON GRIFFIS: All right.

MR. WILLIAMS: I am thinking that in the
course of the discussions with him that it may turn
out to be appropriate to seek to modify the --

CHATIRPERSON GRIFFIS: Okay. Let me --

MR. WILLIAMS: -- drawings.

CHATIRPERSON GRIFFIS: Then, actually, I
understand where you're going.

MR. WILLIAMS: And I'm --

CHAIRPERSON GRIFFIS: Ms. Bailey, I -- I
enumerated a couple of things that I wanted submitted
into the record, but this is what I'm going to do.
I'm going to keep the record open for the plans and
the actual lot occupancy which means if they revise,
well, we need to see the revisions.

Now, in the revisions, of course, all of
that needs to be submitted to the ANC. I would
request you also give it to the Capitol Hill
Restoration Society and obviously, spend some time
showing the adjacent neighbors.

MR. WILLIAMS: Right.

CHAIRPERSON GRIFFIS: This may become a
whole new application and, you know, I think the Board

can grant some leeway with that.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

107

MR. WILLIAMS: Thank you.

CHAIRPERSON GRIFFIS: The other things
that need to happen is the addressing for us -- I
don't understand, you know, well, for us, how this is
40 percent or 60 percent lot occupancy.

MR. WILLIAMS: Right.

CHAIRPERSON GRIFFIS: Whether this is two
or three units. What are we looking at and why should
we look at it that way? We have three different
opinions on that at this point.

What else did we -- we have open?

MS. BAILEY: Mr. Chairman, you had asked
the Applicant to again state the wuniqueness and
practical difficulty.

MR. WILLIAMS: Right.

CHAIRPERSON GRIFFIS: Excellent. Okay.
Is that clear?

MR. WILLIAMS: That is clear.

CHAIRPERSON GRIFFIS: Okay.

MR. WILLIAMS: What is not clear to me is

how fast we can accomplish this? Mr. Maiden, do you
have a feeling as to how long it would take you to
execute drawings that would better explain the
materials if needed and to -- to depict the lot

occupancies, et cetera, et cetera?
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MR. MAIDEN: Within 30 days.

MR. WILLIAMS: Thirty days. Mr. Chairman,
we would 1like to have a month for our part of the
process, providing additional time for the ANC and
others to respond as appropriate. I think time is
well spent rather than trying to rush something
through that is complicated. If we could have an
extended opening, we would appreciate that.

CHATRPERSON GRIFFIS: Right. This is my
anticipation that I'm not going to conduct additional
public hearings. So, everything we have is going to
be submitted in writing and we'll get that. So, all
that. It is appropriate to spend the time. Search
through ANC schedule to make sure it gets in front of
them and they can submit a letter.

We're going to set this for our May public

meeting.

MR. WILLIAMS: Right.

CHAIRPERSON GRIFFIS: Is that right?

MR. WILLIAMS: Yes.

CHATRPERSON GRIFFIS: Can it be May
already?

MR. MOY: That -- that would be May 4th,
Mr. Chairman.

CHATIRPERSON GRIFFIS: May 4th, first
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Tuesday of the month 9:00 a.m. It'll be on the
schedule.

MR. WILLIAMS: And when should our
submission be submitted in -- in 1light of that and
allowing time for the others to -- can I ask the ANC

when they meet --

CHAIRPERSON GRIFFIS: Yes, figure that
out.

MR. WILLIAMS: -- in April?

MR. CREWS: The Committee will meet on the
first Monday or excuse me, the first Wednesday of the
month and the ANC will meet on the second Wednesday of
the month.

CHAIRPERSON GRIFFIS: Okay. Second
Wednesday of the month.

Ms. Bailey, why don't we just back it off
from the 4th.

MS. BAILEY: Mr. Chairman, I don't think
that we need to leave the record open for response
because the ANC normally would file their letter seven
days before the next -- before your decision.

CHATIRPERSON GRIFFIS: Okay.

MS. BAILEY: There's no party to the case.

So, I imagine we're just looking at a submission date

for Mr. Williams.
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CHATIRPERSON GRIFFIS: I think that's fine,
but we need to have the wvehicle for the Capitol Hill
to revise theirs and what I'd ask 1is either the
Applicant include it 1in theirs or the ANC would
include the Capitol Hill Restoration. We didn't
establish them as a party which we probably could
have.

So, is that understood?

MR. WILLTAMS: Yes.

CHAIRPERSON GRIFFIS: We'll get that
somehow through either one of you. Okay.

MR. WILLIAMS: Thank you.

CHATRPERSON GRIFFIS: Very well. Then
we're looking at submissions.

MS. BAILEY: Submissions would be April

20th. 1Is that doable, sir?

CHAIRPERSON GRIFFIS: Any problem with
that?

MR. MAIDEN: No.

CHAIRPERSON GRIFFIS: 20th? Perfect.
Okay. Any other procedural questions I can answer at

this time? No. Very well. Thank you all very much.
We may or may not see you on the 4th. Of
course, it 1s our public meeting where vyou'll hear

deliberation on it. There won't be any additional
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testimony.

With that, let's call the last case of the
morning then.

MS. BAILEY: Application Number 17125 of
Krister and Carol Holladay pursuant to 11 DCMR 3103.2
for a wvariance from the lot occupancy requirements
under Section 403 to allow the construction of a one-
story rear addition to a single-family row dwelling in
the CAP/R-4 District at premises 507 Independence
Avenue, S.E. Square 843, Lot 20.

CHAIRPERSON GRIFFIS: We all set?

MS. BAILEY: Yes, sir.

CHATIRPERSON GRIFFIS: Thank you very much.
A brief delay. A quick note. I need to welcome, of
course, our brand new member to the Board of Zoning
Adjustment Mr. John Mann who 1is representing the
National Capital Planning Commission who has now come
up and I understand is legal and sworn in if not by
the Mayor himself certainly by a designated party to
that and so, with that, I say great welcome to the
Board. I know with the ©past workings with
representatives to the National Capital Planning
Commission that we are again getting a very high
caliber person that will join us and participate.

I'm going to keep it brief because we are
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way beyond schedule for the morning and we're asking
great patience for people, but let me just say welcome
and let's get to work.

MEMBER MANN: Thank you. It's -- it's my
pleasure to be here.

CHAIRPERSON GRIFFIS: Excellent. Thank
you very much. Maybe we'll have some cake at lunch or
something. Good. Celebration. Very well.

Thank you all very much for allowing me
that time. Let's -- let's jump right into this.

If I could have you introduce, yes.

MS. HOLLADAY: Good morning. I'm Carol
Holladay and I'm one of the owners of 507
Independence, S.E., D.C. 2003.

MR. HOLLADAY: I'm the other -- the other
owner Krister Holladay. The same address.

MS. WALSH: I'm Meghan Walsh. I'm their
architect.

CHAIRPERSON GRIFFIS: Excellent. Okay.
Who's going to regale us with testimony.

MS. HOLLADAY: I will do my best to regale
you and keep it brief as possible.

We are proposing an addition, a one-story
addition into a dogleg of our existing property at

507. It's a -- the dogleg is currently 5 foot 3
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inches wide and 10 feet long. It would extend our --
we are requesting an area variance because it would go
over the -- the allowable 70 --

CHAIRPERSON GRIFFIS: Seventy percent.

MS. HOLLADAY: -- where we -- the 70
percent. It will go to 75 percent. We are at 64

percent currently.

The -- it is a unique property in that the
dogleg is much longer than many on the -- the square
of our existing neighbors. It -- we have some

problems and we determined these after we the bought
the property and the dam of some air flow circulation
down the dogleg with drafts coming in and heating and
cooling issues as well as that flooding issue in the
dogleg that drains into our basement that the only way
to keep the water out is to have it sandbagged
continually.

So, our hope is with this addition that
we'll alleviate that as well as opening up the space
into the -- the current home.

We do have letters of support and I don't
know if those made it to vyou from our existing
neighbors on either side and neighbors around the
corner. They do support this. It does not affect

anyone's light and air. It is a windowless wall that
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we would be extending to the party wall in the
property.

We have again -- there's no alley.
There's no rear access. There's no alley. None of
our neighbors can see the property and basically, the
-- the addition while we understand it goes over the
allowable -- the existing variance, it just basically

squares off the property in the back.

We do have a -- community support as I
mentioned. We have neighbor support on either side.
We did meet with the ANC Zoning Commission -- Zoning

Committee and they referred recommendation to the ANC
meeting and they did refer that approval. I don't
know if you have that record either. I'm not sure if
that was submitted.

However, it 1is noted in the Office of
Planning as well that the ANC did recommend approval.

We also met with the Capitol Hill
Restoration Society Committee -- Zoning Committee and
they also supported the request and from what we
understand, it's unusual for them to support a request
of this nature, but they said it was very minimal
effects on anyone and so, they felt it would increase
the wvalue and the usage of the property as well as

alleviate the existing problems that we're challenged
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with.

CHAIRPERSON GRIFFIS: The Restoration
Society said that?

MS. HOLLADAY: Yes, they did. Gary just
left, but I believe he said he submitted -- that you
should have the letters of their --

CHAIRPERSON GRIFFIS: Yes, we have letter
Exhibit Number 27. Also going back in terms of the
adjacent neighbors Exhibit Number 25 and also 24 is
from Fennel and Stock.

MS. HOLLADAY: Right.

CHAIRPERSON GRIFFIS: Is that correct?

MS. HOLLADAY: Correct. Thank you.

We also met with a representative at the
Historic Preservation Review Board Ms. Paulus just to
kind of get a feel from her and she said looking at
the rear elevation that she would see no problem with
this as well. It seemed complete. Like a complete
appropriate move considering our challenges and such.

I think with that, I will let Meghan, the
architect, talk a little bit more about the specifics.

MS. WALSH: Hello. I have actually a --
something I'd like to hand out. I'm not sure if that
-- I have copies.

CHAIRPERSON GRIFFIS: Sure. You just give
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it to staff on the right.

MS. WALSH: Okay. I think this is a
fairly common addition for row houses in D.C. and I
think that the -- the condition that we're facing is
that this particular property because of the size of
the property, it would not allow us to build into that
dogleg past what -- I believe there's been a precedent
established where a special exception up to about 70
percent 1is wusually granted. This 1is what we were
advised by the Office of Planning and we're encouraged
to submit such a plan.

But, we didn't go that direction because
we felt that that would not accomplish what the --
what they needed for the interior. First of all,
there's -- 1f you look at what I just handed out to
everyone, there's a floor plan of the existing and
there's a floor plan of the proposed.

There's a kitchen in the back and the
purpose of this addition is to enlarge that and to
provide family room space and if we were to go with
what we were told we would be able to achieve, the 70
percent, that dogleg could not continue out to the
back of the face of the building and, therefore, the
circulation to the backyard would have to remain

through the kitchen which would basically have the
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kitchen stay the same size that it is.

So, an addition up to the -- the 70
percent which might be approved would not really
improve the property. So, that was our reasoning in
continuing in this direction rather than trying to
redesign the space to see if we could --

CHAIRPERSON GRIFFIS: Well, when you say
improve the property, do I take that to mean it -- it

wouldn't facilitate the required circulation.

MS. WALSH: Um-hum. For an enlarged
kitchen.

CHAIRPERSON GRIFFIS: One, you've --
you've create the -- the aspect of access to the back

rear yard --

MS. WALSH: Yes.

CHAIRPERSON GRIFFIS: -- and then also a
functioning kitchen.

MS. WALSH: Right.

CHAIRPERSON GRIFFIS: And is it true that
this was built for a somewhat differing use? Is that
correct? A boarding house?

MS. WALSH : Originally, the three
properties that are highlighted and those three
properties were one property originally as a boarding

house and --
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CHAIRPERSON GRIFFIS: They were adjoined?

MS. WALSH: Yes, the -- the lot -- I have
-- I have one copy of that map if you'd like that. I
don't know if that's significant.

CHAIRPERSON GRIFFIS: You have one copy
and we get it.

MS. WALSH: I know.

CHAIRPERSON GRIFFIS: And you don't get it
back. I -- I don't know that we need it. I mean I
think you can --

MS. WALSH: Okay.

CHAIRPERSON GRIFFIS: -- Jjust talk to us
about the -- the -- the based atlas map that you'wve
provided.

MS. WALSH: Okay.

CHATIRPERSON GRIFFIS: But, I'm
understanding that this was one property, one lot.
That certainly sets up a uniqueness --

MS. WALSH: Right.

CHAIRPERSON GRIFFIS: -- to that of which
it may be similar in configuration to others and so,
in terms of the layout is -- is it my understanding in
some of the written submission that another unique
aspect of it is -- is the actual room layout as it was

utilized and designed originally for a boarding house.
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MS. WALSH: Yes, that --

CHATIRPERSON GRIFFIS: Okay.

MS. WALSH: -- that's a portion of the --
the uniqueness the -- but, the other portion is that
while there are three properties there shown
highlighted if you were looking at the map, to -- and
the properties at the top of your map then to the
left, the -- the property to the far left would not be
able to do this additional anyway because it faces the
yard and so, there would not be -- it would affect
light and air.

Also, I guess because the special
exception up to 70 percent was created, all the other
properties on this block if you look at them would
allow that dogleg to be completely filled in and as
you know, these doglegs actually --

CHAIRPERSON GRIFFIS: Interesting point.

MS. WALSH: -- are not -- the size of the
dogleg that the zoning regulations state is what 1is
the ideal which is 6 feet. There is a portion in the
zoning that allows the property to keep something
that's 5 feet but not anything less than that.

CHAIRPERSON GRIFFIS: Right.

MS. WALSH: However, it seems that the

intention of the -- the =zoning regulation is that
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those nonconforming conditions. So, by adding and
filling in that space, we would be alleviating a
nonconforming addition while we would be going over
the -- the percentage.

CHAIRPERSON GRIFFIS: Right.

MS. WALSH: The intention as I understand
it for the zoning regulations is that we're preserving
and kind of protecting or perhaps improving the light
and air and with this particular addition, we wouldn't
be affecting anybody else because we've got a party
wall to one side and the -- the property itself. So,
we wouldn't be affecting any light and air.

And in effect, we would be alleviating a
water issue which would still become a water issue if
we still had a -- a 10 foot deep by 5 foot wide space.

Additionally, just the way that it -- it would appear
would be quite broken up on the back facade if we were
to try to apply for the special exception.

CHAIRPERSON GRIFFIS: Okay.

MS. WALSH: So, those were our -- our mail
points and I think that the Capitol Hill Restoration
Society probably has set a precedent with this idea of
approving a special exception at 70 percent to allow
these additions to happen, but this particular lot is

smaller than most of the others.
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CHAIRPERSON GRIFFIS: Okay. One quick
clarification, the Capitol Hill has nothing to do with

setting a precedent especially before this Board.

MS. WALSH: Okay. That may not be the
right word.

CHAIRPERSON GRIFFIS: The right
nomenclature of this is -- that's 223 which, in fact,

if you were here this morning, which I think you may
have been, the first application was under the DCMR 11
223 --

MS. WALSH: Okay. I --

CHAIRPERSON GRIFFIS: -- which is -- which
is what establishes a special exception to a
nonconforming.

MS. WALSH: Okay.

CHAIRPERSON GRIFFIS: But, I won't go into
all of that.

MS. WALSH: Okay.

CHAIRPERSON GRIFFIS: And SO, if I
understand you correctly, vyou've actually laid out
some very important things.

First of all, in terms of the uniqueness,
one, the -- the original structure of this, the
history of these three lots combined is very unique.

MS. WALSH: Um-hum.
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CHAIRPERSON GRIFFIS: One, in fact, of how
it was built, you know, in terms of masking and
structure as -- as -- as perhaps one function or one
building.

The other is the use that was -- as was
now testified to and also submitted is not similar to
that of which is now a matter of right use. Meaning
the circulation, the actual physical interior
circulation becomes problematic.

One of the uniqueness also is the aspect
that this does not have the alley access in back, you
know. That's -- that's somewhat understood.

But, what I found most interesting is the
fact that this is unique because of the length of the
structure meaning the others and -- and -- and the lot
-- meaning the others would, in fact, be allowed under
a special exception request and not a variance which
set this -- sets this apart from all those that are
adjacent in the individual square.

And, of course, then the practical
difficulty comes from accommodating the
reconfiguration for a contemporary family and matter
of right use.

Is that correct?

MS. WALSH: Yes.
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CHAIRPERSON GRIFFIS: Okay. Ms. Miller.

VICE CHAIRPERSON MILLER: I'm sorry. I
was out of the room part of the time, but I just want
to clarify. Do you have one neighboring property that
was a part of this three property original property
that -- that also would need a variance or -- or is
that -- that neighbor would only need a special

exception to do the same type of thing?

MS. WALSH: That neighbor has -- would
need the same thing. They -- those -- both of the
neighbors have also -- I don't know if this 1is

relevant, but both of those neighbors have expressed
their support in writing and that should be a part of

your documentation.

MS. HOLLADAY: That -- there's -- the
neighbor on the -- on one side which establishes our
uniqueness is -- they are not -- they would not be
able to do this without affecting light -- light and

air because their dogleg does not have a blank or --
or an empty wall because it --

CHATRPERSON GRIFFIS: Well, it abuts the
rear yards.

MS. HOLLADAY: Right. It abuts a rear
yard.

CHATIRPERSON GRIFFIS: So, 1it's -- it 1is
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unique.

MS. HOLLADAY: It -- it is unique in that
-- in that fact. They don't have an empty space where
basically down drafts come through and --

VICE CHAIRPERSON MILLER: No, I just want
to clarify you've got two neighbors and I -- I
understand one --

MS. HOLLADAY: Yes. Right. There is one
other property that -- that has the same situation.

We're not aware if they have the same
problem with their basement. We hadn't talked about

the flooding issue with them, but I know that they are

very supportive of -- of our efforts as -- as well.
CHAIRPERSON GRIFFIS: So, there's one
other property on this -- on square that may well be

similar to your situation.

MS. HOLLADAY: Right. Right. And the --
the next-door neighbor to the 1left. There are --
there are three of us that are -- three -- these three
properties as we said were built as boarding houses.

CHAIRPERSON GRIFFIS: Right.

VICE CHAIRPERSON MILLER: And -- and as
far as vyou Kknow, these three properties that are
together are unique with respect to any other

properties in the surrounding area?
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MS. WALSH: Yes.

VICE CHAIRPERSON MILLER: In a reasonable
-- well --

MS. HOLLADAY: There is -- I'm sorry.

VICE CHAIRPERSON MILLER: -- they were one
property that was devoted to boarding houses.

MS. HOLLADAY: Correct.

VICE CHAIRPERSON MILLER: Okay. Thank
you.

CHAIRPERSON GRIFFIS: Any other questions
of the Board at this time? Anything further? No?

Okay. Let's move on then to the Office of
Planning's report. Mr. Jackson is with wus this
morning. Good morning, Mr. Jackson.

MR. JACKSON: Yes, good morning, Mr.
Chair, members of the Board.

I'll Dbriefly summarize the Office of
Planning report.

We Dbasically stand on the record as we
have sent it before and essentially, our finding is
that we don't think the property -- the application
has met the standard in terms of extraordinary
exceptional condition or particular -- or particular
extraordinary practical difficulty.

Therefore, we do not support the variance,
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but we do note that the Applicant informed us that the
ANC recommended approval. At the time of this report,
we were not aware of what the -- what happened with
the Historic Preservation Society and that the Office
-- the Office of Historic Preservation at the time we
presented this information was not aware of the
proposal. However, they -- they expressed no concerns
about it.

So, that essentially concludes our report
and we are available for questions.

CHAIRPERSON GRIFFIS: Okay. Is -- 1is --
was -- is there any evidence that was presented today
that impacts your analysis in terms of uniqueness and
practical difficulty?

MR. JACKSON: Well, actually, we discussed
those issues with the Applicant and no, it doesn't --
doesn't change our position at this time.

CHAIRPERSON GRIFFIS: I see. Okay. And
if I understand correctly -- well, there is it. Any
other questions of Office of Planning?

Does the Applicant have any Cross
examination of the Office of Planning? Any questions
of them? Okay.

And we do not -- do we have anything from

6B at this point? Submission?
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MS. HOLLADAY: Evidently, you do not and

we can follow up with them. They said that they would

submit the appropriate materials. This was two weeks
ago. Last week. Last week. So, they just may have
not gotten that materials here yet. I'm not --

CHATIRPERSON GRIFFIS: Okay.

MS. HOLLADAY: -- real sure of that.
CHAIRPERSON GRIFFIS: And where are vyou
with the -- in the process in terms of the Historic

Preservation Review?

MS. HOLLADAY: Well -- well, go ahead.

MS. WALSH: We have been preparing these
drawings on the basis of getting approval before we
pursue them too far so that they're not basically
spending money and having me develop something that we
can't build. So, we've met with Historic Preservation
and we showed them what our intended elevation is and
they were very happy with what we were intending to
do. So, we're -- we're basically waiting to here
about this and then we would pursue, you know,
thoroughly having them review our drawings.

MS. HOLLADAY: She indicated that it was
separate from this process. So, it was okay for us to
get this decision before we made any final plans.

CHAIRPERSON GRIFFIS: Perfectly fine.
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There is obviously -- there's always a
tension when you have to go to both.

MS. HOLLADAY: Sure.

CHAIRPERSON GRIFFIS: You know, Historic
Preservation is going to be much more concerned with
the design and the design aspects of the materials and
some of the masking and how it fits into the
character.

We are much more dry and boring than that.

But, look exactly at the percentages and the 1lot
occupancy.

So, the difficulty is if we approve
something and then they change it. Then you may end
up having to come back. Don't anticipate that here
depending on what happens, but that often doesn't
happen.

Let me just say in -- in terms of this
application. This -- I know this has given all the
Board if not several of the Board members pause
because it -- it seems to make a lot sense. I mean we
understand exactly why this is Dbeing proposed and
again, vyou probably heard too much of the last
application, but, you know, we are required to make
sure that the test is met and that it is too bad that

this can't come under 223, the special exception.
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Is it correct that if it did, you'd have
to take off about 70 square feet?

MS. WALSH: Yes, we'd have to take off a
depth of about 11 feet back and so, we'd still have a
condition that is still nonconforming courtyard.

CHAIRPERSON GRIFFIS: Right. So, if I
understand that correctly, actually I was thinking
maybe more like 13, but you're probably right. That's
half of the nonconforming court filling.

MS. HOLLADAY: Exactly.

CHAIRPERSON GRIFFIS: Okay. Which doesn't
accommodate exactly what you're trying do is -- and as
I understand it, 1s create a -- a usable circulation
to the kitchen which is at the rear of the building.

MS. WALSH: That's a part of it and also
the dogleg presents an issue with heating and cooling
because of the additional perimeter surface.

CHAIRPERSON GRIFFIS: Um-hum.

MS. WALSH: So, 1n order to alleviate
that, of course, there's insulation and other methods
of hearing, but because of the narrowness of the
existing dogleg, we would be needing to fur out that
wall in order to make that happen which would actually
decrease the space in the kitchen to insulate that.

If we were allowed to fill that space, we
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wouldn't even have the perimeter condition. So, it
would inherently be better for heating and cooling.

MS. HOLLADAY: As well as the flooding
issue that we have in the basement that there's drain
-- there's a drain in that dogleg that doesn't -- it
is not clogged, but it does not provide sufficient
drainage.

MR. HOLLADAY: With significant rainfall,
it -- it goes into the basement. I might add to that
the -- the dogleg doesn't -- I mean there's not enough
room to landscape or do anything else in there. So,
it's currently -- we've got some -- some -- a little
bit of storage there, but the -- there's no usable
space back there for anything else.

CHAIRPERSON GRIFFIS: Okay. Questions?
Is there anyone else here attended to Application
17125 to give testimony either in support or
opposition? Not seeing anyone rush the table, I can
assume that we do mnot have people here to give
testimony.

We have the -- the letters of support
which is Exhibit Number 25, 24. We also have Exhibit
Number 23 which is from Ms. Poindexter who's a
resident on 6th Street I believe. Is that correct?

MS. HOLLADAY: Correct.
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CHATRPERSON GRIFFIS: Okay. And also in
support. Last questions from the Board. Okay. Let
me turn to you. Any closing remarks you might have.

MS. HOLLADAY: We would just like to say
that we've been residents of Capitol Hill for almost
12 years and we want to stay there and our kids are in
school there and we want to continue to raise them
there and so, we really want to contribute to the
community and stay there.

So, it's important for wus to create
facilities that are useful and -- and enjoyable for us
and other families that may follow.

We understand the Office of Planning's
report and we respectfully disagree, but appreciate
Mr. Jackson with his -- who came and talked with us a
great deal about this property and we appreciate your
consideration of this.

MS. WALSH: I Jjust wanted to again
reiterate that looking at what the intention of the
zoning regulations is with regard to preservation of
the light and air and just to remind the zoning -- or
remind all of you respectfully that we're really
looking at this in terms of what the intention is and
to remind I guess to think about the special exception

up to 70 percent which seems to apply for other dogleg
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conditions to alleviate that dogleg situation and that

this lot is smaller than those. So, it would -- it
would have -- it is a different situation because of
that.

CHAIRPERSON GRIFFIS: Good. Thank vyou
very much. Last questions, opportunities for the
Board.

I think and I -- and I statements in terms

of the general overall perspective of the importance
of maintaining new families, long-term families in the
community and that's what makes this city so wonderful
and great. It's very difficult to get up and move
just because you can't grow where you are and not --
this is not a request that is of great proportion, but
rather fairly de minimis in its request. However, it
has been required to come under the variance to this
Board based on our own regulations.

I believe it's appropriate and I think the
Board is ready to move ahead with a bench decision on
this and so, I will open up discussion with the motion
for approval of Application 17125, the Holladay and
that's pursuant for the wvariance of 1lot occupancy
which is requirements under 403 which would allow the
construction of a one-story rear addition to the

single-family row dwelling at 507 Independence Avenue,
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S.E. and I would ask for a second.

VICE CHAIRPERSON MILLER: Second.

CHAIRPERSON GRIFFIS: Thank you very much,
Ms. Miller. I think -- again, the level of request
for this has -- has put it into the -- to the wvariance
category and I think the Board initially started out
with some concern about what was actually unique and
what created the practical difficulty.

I have not only with the submissions, but
in today's testimony very persuasive aspects of the --
the unique situation or extraordinary condition let's
say and also the practical difficulty in terms of
alleviating that.

The construction itself as has been
testified is one structure and a boarding house. Why
that would be important when we're looking at the in-
fill of a dogleg or a nonconforming court, it was
brought to our attention that it is directly
relationship based in terms of the circulation and the
utilization of the matter of right residential
property.

Also, some of the uniqueness of this which
I note the Board pause was well, if we granted this
variance for this property, how would we ever look at

any other application? That's really what it comes
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down to. There are so many things that are similar
that we've actually taken this to a point where we're
rewriting the regulations because we could not deny
something that came in that was identical.

I found that there's actually uniqueness
that's been evidenced here that -- that shows that
this -- this 1is not a -- identical or not evidence
that there would be an identical situation coming in
and uniqueness as we've stated and I think it is well
established and the -- the practical or the
extraordinary exceptional conditions is not that this
doesn't happen anywhere else in the entire area, in
the entire city, but rather that there is something
that i1s particularly individual to this site as
opposed to the overall city.

Going to the fact of the surrounding lots
sizes in terms of comparison and noting the fact of
the testimony of the architect today that there would
be special exception relief available to those as
opposed to this particular property. Also, its lack
of access at the rear which has diminished the lot
size. I think it is fairly clear that the uniqueness
and, therefore, it's attended practical difficulty
that is made.

I do take great note in the O0Office of
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Planning it's -- 1it's very difficult to look at an
excellent report which is very comprehensive and not
tend to agree. Going into the specifics, I -- I -- as
-- as stated, I have some disagreement with the
persuasiveness of exceptional conditions and practical
difficulties.

I also want to address the fact of
bringing this in wunder the special exception which
would be under 70 percent of the lot occupancy. As my
calculations just zroughly late last night as I was
thinking about this, it indicated that it would be a
reduction of about -- as testified today 11. I was
looking at 13. The important point of that is it's

almost half of the actual court itself.

And in -- in noting the fact of what's
driving this, I mean and -- and the reasoning for it
and the -- and the -- the practical difficulty and
that's the circulation. Getting to the back of the

house and not creating the entire house as
circulation. So, the -- you know, the entire back is
some hallway which then goes to a rear door, but just
having to be able to add additional 5 feet for that
circulation.

It was pretty persuasive the fact that

this would be of 1little use if you had to only do 50
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percent it, but 100 percent, you obviously get to the
kitchen area and that is much more accommodating to
the contemporary use of this structure for the family.

I think that's all I really need to

belabor on at this point. I'd open it up to other
Board members for further deliberation on that. I
think lastly, it -- well, I'll leave it at that.

COMMISSIONER MITTEN: Mr. Chairman.

CHAIRPERSON GRIFFIS: Yes, Ms. Mitten.

COMMISSIONER MITTEN: I'm not going to be
able to support the motion and -- because I don't
think you can overcome the -- the evidence that the
Office of Planning has put in the record regarding the
uniqueness. I think that notwithstanding whatever the
original use of these three -- the -- the properties
of which this is the center, I think if you look at
the configuration, there's no evidence that these
were, you know, that these were a single building.
They were constructed as single-family dwellings.

And my concern -- you know, I'm -- I'm
sympathetic to -- to the folks who are here because
these are -- this is the very reason why we created
Section 223. 1Is to -- is to provide a -- a -- a lower
burden for people to meet with the special exception

up to certain -- up to a certain level and given that
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that relief remains available not to say that they can
have everything they -- they want, but there is relief
available and that there are numerous properties in --
in our historic row house neighborhoods that are not
-- that don't meet the minimum lot size requirements,
that don't meet the minimum lot width requirements,
that have nonconforming open courts and so forth.

I really think this would rise to the
level of amending the -- the ordinance and -- and I
say this primarily because -- because these -- this is

so prevalent in historic neighborhoods, this was not

an unanticipated circumstance when the zoning
regulations were created. The regulations were
created in 1958. It was well known at that time that

these conditions existed.

So, I -- I can't support the -- the -- the
motion and I would ask in the event that the motion
prevails that -- that you not do a summary order so
that, vyou know, these very specific items that vyou
believe create the uniqueness need to be described in
detail because people will use this. If you -- if you
pass this, they will come back and say you gave it to
them. You have to give it to me.

CHATIRPERSON GRIFFIS: Well, said. Thank

you very much, Ms. Mitten. Ms. Miller.
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VICE CHAIRPERSON MILLER: Mr. Chairman, I
-- I will be supporting the motion. I think there is
a case for unigqueness here and I -- I want to say that
prior to the hearing, I had pause with respect to the
question of uniqueness particularly since the next
door neighbor seemed to say that they had the same
problem because of the same reasons. So, for me, that
was a flag like well maybe this is not unique then.

So, therefore, I turned to the Court of
Appeals for my guidance with respect to uniqueness and
the case that I think is germane here is that of

Gilmar v. DCBZA which is a 1990 case and when I read

that case, I read the proposition that uniqueness does
not mean just one and only and nothing -- no other
property can be like it.

I think they are trying to distinguish
between the cases where maybe it's one or two and in
this case, it sounds 1like it's only two and it's --
it's because it's in a unique larger property which
has been subdivided and -- and from my questioning
here, it sounds 1like there's no other parcel or
property in the neighborhood that's going to be
affected in the same way.

This was originally three properties. I

mean one property divided into three wused for a
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boarding house and now, it's for single-family
residences and the needs have drastically changed.

The rationale behind the uniqueness test
from what I gathered from Gilmar is that if it's -- if
it's not unique and it's going affect a large amount
of properties, then vyou needed a text amendment
because it's going to affect so many and in this case,
at most, we're talking about two in -- in the same
unique situation.

So, I think it does rise to the level of
uniqueness and the Court of Appeals also said that,
which I thought was an interesting quote, that the BZA
has the flexibility to consider a number of factors
including but not limited to the weight of the burden
of strict compliance, the severity of the wvariances
requested, and the affect the proposed variances would
have on the overall zone plan.

Now, I think that it -- it doesn't have a
detrimental affect on the zone plan. I don't think we
have any evidence of that and it makes sense with
respect to using the space and it doesn't have a
detrimental affect on any neighbors and I was
convinced about the practical difficulty of -- of
accomplishing vyour ©purpose which would be the

circulation and the larger kitchen and -- and if you
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don't accomplish your purpose, then the alternative
would be to move or sell your house and I don't think
that's the policies that are in the public interest or
that the District wants to promote.

So, for those reasons, I think that you
have met the test and also with respect to Office of
Planning, we do give great weight to Office of
Planning and I am a little bit perplexed that Office
of Planning, they said that they were aware of this --
of -- of the facts that you talked about that it was
one parcel divided into three, but they didn't address
that in their report and they didn't address here as
to why that didn't make this a unique property. So, I
couldn't be persuaded for -- alternatively.

So, for that reason, I think that this
application does meet the three tests for a variance.

CHATRPERSON GRIFFIS: Excellent. Thank
you, Ms. Miller.

Others? Motion before has been seconded.

Deliberation?

If there's no further -- very well. I'd
ask for all those in favor signify by saying aye.

(Ayes.)

CHAIRPERSON GRIFFIS: And opposed?

COMMISSIONER MITTEN: No.
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CHATRPERSON GRIFFIS: Abstaining? Why
don't we record the vote.

MS. BAILEY: The vote is recorded as 4-1-0
to approve the application. Mr. Griffis made the
motion. Ms. Miller second. Mr. Mann, Mr. Etherly are
in support. Ms. Mitten is opposed to the motion and
will this be a summary or a full order, sir?

CHAIRPERSON GRIFFIS: I -- I think Ms.
Mitten's comments are -- are well received and we'll
make a full order out of this and articulate all the
deliberation of the Board and the evidence that's in
the record. Of course.

Very well. Anything else?

MS. BAILEY: No, Mr. Chairman.

CHAIRPERSON GRIFFIS: Good. Thank vyou
very much. We appreciate your patience being down
here all morning. Well, sorry we're sending you off

in the rain. Have a good day.

If there's nothing further for us then,
noting. Okay. Then I can adjourn the morning session
of the 16th March 2004.

(Whereupon, the hearing was recessed at

12:17 p.m. to reconvene this same day.)
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A-F-T-E-R-N-O0-O-N S-E-S5-S-I-0O-N

1:29 p.m.
CHAIRPERSON GRIFFIS: Good afternoon,
ladies and gentlemen. Let me call to order the

afternoon public hearing of the Board of Zoning
Adjustment for the District of Columbia, 16 March
2004.

My name is Geoff Griffis. I am
Chairperson. Joining me today is Ms. Miller, the Vice
Chair. Also Mr. Etherly. Representing the Zoning
Commission with us this afternoon is Mr. Parsons and
representing the National Capital Planning Commission
it is our absolute pleasure to welcome our new member
Mr. Mann.

Also with us from the Office of Zoning is
Ms. Bailey and Mr. Moy who is on his way out.

Copies of today's hearing agenda are
available to you. They are located on the wall where
you entered into the hearing room. Please pick one up
and you can see what we will accomplish and where you
are on the agenda this afternoon.

There are very important elements I need
to go through in my opening. So, I would ask for
everyone's attention.

There's two ways that we do recording and
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all proceedings before the Board of Zoning Adjustment
are recorded. The first and most important is the
court reporter who is sitting to my right on the floor
establishes the transcript. The second, it is our
pleasure to let everyone know if they do not already
know, we do broadcast live on the Office of Zoning's
website.

So, there are several things attendant to
that. First of all, when coming forward to speak to
the Board you will need to fill out two witness cards.

Witness cards are available to you were you entered
into and also at the table in front of us where you
will give testimony. Those two cards go to the
recorder prior to coming forward to speak to the
Board.

Also when speaking, I need you to say once
in your opening state your name and your address for
the record so that we can give you all the credit to
the important things that you will say this afternoon
to your name.

Also, I would ask that people refrain from
making any disruptive noises or actions in the hearing
room. That obviously will interfere with those trying
to give us testimony this afternoon.

And I will give some instruction. We do
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get feedback on our microphones if all microphones are
on. So, I would ask if you can remember when you are
finished speaking just turn off your microphone and
when you need to speak again, you can turn it back on.

The order of procedure for special
exceptions and wvariances before the Board of Zoning
Adjustment is as follows.

First, we hear from witnesses and
statements of the applicant.

Second government reports
attendant to the application.

Third will be the Advisory Neighborhood
Commission within which the property is located.

Fourth would be parties or persons in
support of an application.

Fifth is parties or persons in opposition
to the application.

Six, finally, we will have closing remarks
by the applicant.

Pursuant to Section 3117.4 and 3117.5, the
following constraints will Dbe maintained. The
Applicant/Appellant persons and parties except the
ANC, of course, in support including witnesses 1is
restricted to 60 minutes collectively.

Appellees, persons, and parties except the
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ANC in opposition is the same, 60 minutes.

Individuals are afforded three minutes.
That is individuals giving testimony will be provided
three minutes.

This time constraint may not be required
for all applications, but I stated in -- as it is part
of our regulation.

Time constraints do not include cross
examination. They also do not include any questions
that are presented by the Board.

Cross examination of witnesses is
permitted, of course, by the applicant and parties in
a case. The ANC within which the property is located
is automatically a party in the case.

Nothing prohibits this Board from giving
direction or giving restrictions or placing reasonable
time on cross examination questions and I will
certainly be directive in that regard if required.

The record will be closed at the
conclusion of each hearing on a case except for any
material that is specifically requested by the Board
and we will be very specific on what 1s to be
submitted and when it is to be submitted into the
Office of Zoning. After that information is received

it should go without saying that the record would then
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be finally closed and no additional information would
be accepted into the record.

The Sunshine Act requires that this Board
hold its hearings in the open and before the public.
This Board may, however, consistent with its rules of
procedures and the Sunshine Act enter into executive
session. Executive sessions is used by the Board for
reviewing the record and also deliberating on a
particular case.

The decision of this Board in contested
cases must be based exclusively on the record that has
been created before us. So, going back, it i1is very
important of course to say anything you want in -- on
the record into the microphone and also submit it in
writing and submissions required by the Board should
be made into the Office of Zoning and they should be
timely.

Let me ask now 1f people would turn off
all cell phones and beepers so that we do not have any
disruption of further testimony and proceeding.

We will make ever effort to end this
afternoon's session at a rational time. I will update
as we get close to the 6:00 hour of what we anticipate
our continuing schedule beyond that hour.

At this time, the Board will consider any
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preliminary matters. Preliminary matters are those
which relate to whether a case will or should be heard
today such as request for postponements, continuances
or withdrawals or whether proper and adequate notice
has been provided.

If you are not prepared to go forward with
a case today or vyou believe the Board should not
proceed with a case on our agenda, I would ask that
you come forward and have a seat at the table as an
indication that you have a preliminary matter.

I'm going to ask staff if they have any
preliminary matters for the Board's attention and also
wish a very good afternoon to -- and I believe I've
said, but Ms. Bailey's sitting to my very far right.
Mr. Moy is on his way out.

Ms. Bailey, any preliminary matters that
you're aware of?

MS. BAILEY: Mr. Chairman, members of the
Board, good afternoon. There is no preliminary
matters, Mr. Chairman, concerning postponements or
withdrawals, but I'm not quite sure the public hearing
notice has listed all of the cases for the afternoon.

So, I Jjust wanted to indicate that the first case
would be Application Number 17128, Kathryn Kross. The

second case would be 17109, the Kalorama Citizen's
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Association in ANC-1C, and then the third case of the
afternoon would be Application Number 17099 of The
Most Worshipful Price Hall Grand Lodge.

That's the order that I have for the cases
this afternoon, Mr. Chairman.

CHAIRPERSON GRIFFIS: Good. Thank vyou
very much and attended to that, we did ask that the
appeal be put on this afternoon. We are only taking
one aspect of it. So, we will not be doing the full
appeal so that that third application doesn't get too

nervous. It won't be late into the afternoon when we
get to them.

That Dbeing said then, I'd ask for all
individuals that are going to thinking about
testifying today to please stand and give your
attention to Ms. Bailey as she will administer the
oath.

MS. BAILEY: Please raise your right hand.

Do you solemnly swear or affirm that the testimony
you will be giving this afternoon will be the truth,
the whole truth, and nothing but the truth?

CHAIRPERSON GRIFFIS: Let's call the first
case in the afternoon.

MS. BAILEY: Thank you, sir, and that's

Application Number 17128 of Kathryn Kross pursuant to
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11 DCMR 3104.1 for a special exception to allow a
front porch addition to an existing single-family row
dwelling under Section 233 not meeting the Ilot
occupancy requirements, that is, Section 403, in the
R-5-B District at premises 1908 Belmont Road, N.W.
Square 2539 Lot 207.

MS. KROSS: Good morning or good afternoon
to the Board and to the Chairman. I'm Kathryn Kross.

I'm the homeowner and with me is Dickson Carroll who

is my architect and what we have with us today are
drawings of the property, pictures of the property and
Dickson can walk you through some of the -- what it is
we're trying to do anyway.

MR. CARROLL: Okay. I'll proceed. To go
to the drawings, do I switch to this microphone or --

CHAIRPERSON GRIFFIS: Actually, why don't
you stay seated.

This Application is under 223 which is one
of my favorite sections of the zoning regulations. I
said so much of that this morning, I'm not going to
repeat it because my Board will probably kick me under
the table.

However, I think it's very clear. One of
the regquirements under 223, of course, 1s to provide

appropriate documents, graphic representation. It is
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very clear the -- 1in the record what 1is being
proposed. So, what I would do if you are amenable is
you could stand on the record of what's submitted and
just field gquestions from the Board at this time.

MR. CARROLL: That would be fine if you're
satisfied with our presentation.

CHAIRPERSON GRIFFIS: Yes. Any guestions
from the Board?

I think it's pretty clear what we're
looking at here was the cover, the front porch cover.

I'm going to ask you some direct questions. If we
can get those answered, we'll move on to the
government reports and I'll obviously give you an
opportunity for any closing remarks that you might
have.

But, can either one of you answer whether
this addition would somehow unduly impact or effect
the light and air for -- to the adjacent neighbors?
Is there any evidence that it would?

MR. CARROLL: I don't believe there is.
The -- you have a supporting -- letter in support from
the neighbor to the west who's the only neighbor who
would possibly be affected by the porch. They share a
common wall with -- with Kathryn Kross and --

CHATIRPERSON GRIFFIS: Would it wunduly
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compromise the privacy and use somehow of the adjacent
neighbors?

MR. CARROLL: No, I don't believe so.
Actually, the other three houses in this row all have
porches and we're Dbasically putting a porch back
similar to the ones that are already there.

CHAIRPERSON GRIFFIS: And there's an
existing front door. So, you're walking --

MR. CARROLL: Right. Exactly.

CHAIRPERSON GRIFFIS: -- in and out of
that front door now anyway.

MR. CARROLL: Right.

CHAIRPERSON GRIFFIS: But, now you're just
getting wet when it rains. I see. Okay.

And the addition together with the
original Dbuilding does not move away from the
character, the architectural character of this
specific house in the area?

MR. CARROLL: No, it actually restores --
restores the character because the other three houses
already have front porches and our was modernized with
a contemporary stairway and if it did have a porch,
it's been removed. So, we're actually making it more
in character with the row.

CHAIRPERSON GRIFFIS: So, there was an
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existing one there? That it was removed.

MR. CARROLL: We don't -- we don't know.

CHAIRPERSON GRIFFIS: Right.

MR. CARROLL: But, we know that there's a
modern stairwell --

CHAIRPERSON GRIFFIS: Conceivably.

MR. CARROLL: -- stairway.

CHAIRPERSON GRIFFIS: What's your
assessment of the direct here? Was this all done in
one development?

MR. CARROLL: I would think so. I don't
know, but I would think so.

CHAIRPERSON GRIFFIS: Yes. Okay.

MR. CARROLL: The porches might have been
added after the original buildings.

CHATIRPERSON GRIFFIS: Oh, that may well
be. The lot occupancy is what currently?

MR. CARROLL: Currently, it's 65 percent
and we would be going to 67 percent. So, we would
need a 7 percent variance from the 60 percent lot
occupancy.

CHAIRPERSON GRIFFIS: Careful with vyour
words. You need a special exception as you're under
70 percent for the occupancy.

MR. CARROLL: Right.
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CHAIRPERSON GRIFFIS: But, understood.
Okay. Any further question from the Board?

Let's go to the Office of Planning.

MR. MOORE: Good afternoon, Mr. Chair.
I'm John Moore of the 0ffice of Planning and the
Office of Planning stand on the record in support of
the application.

CHATIRPERSON GRIFFIS: Excellent. Thank
you very much, Mr. Moore.

Does the Applicant have any Ccross
examination of the Office of Planning?

MR. CARROLL: No.

CHATRPERSON GRIFFIS: Is the ANC
represented in this application? ANC-1C. Very well.

MR. CARROLL: The ANC representative 1is
here for another case.

CHAIRPERSON GRIFFIS: Indeed.

MR. CARROLL: They've written a letter in

support. If you would 1like him to testify, he's
willing.

CHATRPERSON GRIFFIS: I want him to
testify. I want to see if he has cross -- wants to

cross examine the Office of Planning. Okay.
That being said, any Board guestions of

the Office of Planning. I think once again it's an
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excellent report.

Do you have a copy of the O0Office of
Planning's report?

MR. CARROLL: I don't.

CHATRPERSON GRIFFIS: Well, don't leave
without one because they have great aerial photographs
of your property.

But, to that, it's very specific in -- in
outlining the requirements, the assessment, their
analysis and obviously, they are coming in a favorable
recommendation for this.

If there is no Board questions or cross
examination for the Office of Planning, let us move on
then.

We do have the HPRB recommendation for
conceptual approval which is Exhibit Number 23.

The ANC also recommended to approve the
application which is -- which is Exhibit Number 22.

I don't have any other attendant agency
reports on this unless the Applicant is aware of any.

MR. CARROLL: I don't think there were
anymore. No.

CHAIRPERSON GRIFFIS: Very well. Okay.
Is anyone here attendant to this Application 17128

across -- for 1908 Belmont Road, N.W. to give
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testimony either in support or in opposition?
Support/opposition testimony.

Not seeing anybody here to give -- oh, I'm
sorry. Please.

MR. FORMAN: I'm Matthew Foreman, 2318
19th Street, N.W. I'm a neighbor immediately around
the corner as well as the President of the Kalorama
Citizens' Association whose boundaries encompass this
property and as an individual neighbor and on behalf
of the Kalorama Citizens' Association, I am in favor
of this -- this proposed restoration of the -- of the
front porch.

CHATIRPERSON GRIFFIS: Succinct. Right to
the point. That's the way we like it.

Okay. Are vyou anticipating the KCA's
going to actually submit something in writing or are
we to take your oral testimony today?

MR. FORMAN: If this will suffice, then
that --

CHAIRPERSON GRIFFIS: That's fine.

MR. FORMAN: -- that would be fine.

CHAIRPERSON GRIFFIS: Excellent. Okay.
Then is there anyone else? Support or in opposition.

17129. Not noting any. Then 1let's go to the

Applicant for any closing remarks they might have.
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MR. CARROLL: I guess I would just request
if it's a clear cut case that you do a bench decision
to expedite.

CHAIRPERSON GRIFFIS: I don't know. Does
it seem like it's clear cut?

Very well. Nothing else to add then?

MR. CARROLL: Unless you want me to go
through my presentation which is to -- feel is self-
evident, I won't.

CHAIRPERSON GRIFFIS: Very well. I think
it is sufficient.

Board questions? Clarifications?

I would move approval of Application 17128
of Kathryn Kross for the special exception to allow
the front porch addition on the existing single-family
row dwelling under Section 223 which is not meeting
the rear -- rather the lot occupancy requirements
under 403. This is for the premises of 1908 Belmont
Road, N.W. and would as for a second.

VICE CHAIRPERSON MILLER: Second.

CHATIRPERSON GRIFFIS: Thank vyou, Ms.
Miller.

I think it's very clear in running through
the written submissions and I think the Office of

Planning was very persuasive in their analysis and
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outline. The 223 requirements for special exception
are absolutely met. It will not impair the intent or
rather it will not impact the light, air or privacy of
the adjacent neighborhood. Certainly, the graph
representation was submitted sufficient for our
understanding. It would not impair the intent and
integrity or create any undue Dburden on the
surrounding area and I think it is meeting clearly the
test of 223.

Further deliberation? Comments from the
Board?

If not, then I'd ask for all those in
favor signify by saying aye.

(Ayes.)

CHAIRPERSON GRIFFIS: And opposed?
Abstain? Let's record the vote then.

MS. BAILEY: The vote is recorded as 5-0-0
to approve the application. Mr. Griffis made the
motion. Ms. Miller second. Mr. Etherly, Mr. Mann,
and Mr. Parsons are in agreement.

CHAIRPERSON GRIFFIS: Good. Thank vyou
very much, Ms. Bailey.

MR. CARROLL: Thank vyou.

CHATIRPERSON GRIFFIS: Thank you all very

much. Have a pleasant afternoon and it's a perfect
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day to get that thing built. So, hopefully, it will
be done by the time you get home.

Let's go to the next case then in the
afternoon.

MS. BAILEY: The next case 1is Appeal
Number 17109 of Kalorama Citizens' Association
pursuant to 11 DCMR 3100 and 3112 from the
Administrative Decision of David Clark, Director,
Department of Consumer and Regulatory Affairs from the
issuance of Dbuilding permit numbers B455571 and
B455876 dated October 6th, 2003 and October 16th, 2003
respectively to Montrose, LLC to address the building
height to 70 feet and to revise penthouse roof
structure plans to construct a five-story apartment
house.

The Appellant alleges that the wunder
construction building is in violation of the building
height, floor area ratio, and roof structure setback
requirements of the zoning regulations.

The property is located at 1819 Belmont
Road, N.W. It's also zoned R-5-D and 1located 1in
Square 2551 on Lot 45.

CHAIRPERSON GRIFFIS: Good. As we had
last left off, we are now going to start with the

Government's presentation. I do believe that we will
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get through this portion of cross examination. As I
told before, we had set a limit, a maximum of two
hours to spend on this appeal. I do -- if -- 1if we
have a clear stopping point, we'll establish it and
then we can move on from there.

So, we've -- why don't we move ahead?

MS. GILBERT: For the record, my name is
Laura Gisolfi Gilbert, Attorney at the Department of
Consumer and Regulatory Affairs, General Counsel's
Office. I'm here representing the Department of
Consumer and Regulatory Affairs which is the Appellee
in this appeal and I'm prepared to go forward with our
testimony.

Ms. -- and I have Ms. Faye Ogunneye here
who is the Chief of the Zoning Division and she will
be our primary witness here today.

Ms. Ogunneye, could you please state your
full name for the record?

MS. OGUNNEYE: Faye Ogunneye.

MS. GILBERT: All right. And what is your
position?

MS. OGUNNEYE: I'm the Chief of the Zoning
Review Branch.

MS. GILBERT: Okay. And how long have you

held that position?
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MS. OGUNNEYE: Approximately a year and a
half.

MS. GILBERT: Okay. With respect to the
instant appeal pertaining to 1819 Belmont Road, N.W.,
were you involved in any of the initial approvals in
this case? Were you directly involved --

MS. OGUNNEYE: With the --

MS. GILBERT: -- in the initial reviews.

MS. OGUNNEYE: No, I wasn't.

MS. GILBERT: Okay. Can you tell the
Board what your involvement has been in this case just
in general terms?

MS. OGUNNEYE: I re-reviewed the original
documents and I was party to the review process -- I
mean the resubmission of the changes the applicants
made to the documents.

MS. GILBERT: So, the -- for the latter
two permits, you were involved in the process. Would
that be fair to say after the stop-work order that was
issued in September of 20037

MS. OGUNNEYE: Correct.

MS. GILBERT: Okay.

CHAIRPERSON GRIFFIS: Are you saying the
fact that she won't be able to answer questions of

things that happened prior to her tenure on the ZA?
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MS. GILBERT: No, not really.

CHATIRPERSON GRIFFIS: Okay.

MS. GILBERT: I was Jjust giving some
background.

Okay. Now, you've listened to the
Appellant's testimony with respect to the issues that
they have presented.

Let's go first to the height. Can you
tell me first of all what is the permissible height
for a structure -- the structure 1819 Belmont Road,
N.W.?

MS. OGUNNEYE: The permissible height is
70 feet which was derived based on the height at
regulation which allows that a residential structure
can be built less -- 10 feet less than the right-of-
way and the right-of-way on Belmont Street happens to
be 80 feet.

CHAIRPERSON GRIFFIS: What's the zone
district height?

MS. OGUNNEYE: Ninety feet.

CHAIRPERSON GRIFFIS: Okay.

MS. OGUNNEYE: Five feet.

MS. GILBERT: Okay. Now, was there an
error 1in the original height determination for that

first permit that was issued in this matter?
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MS. GILBERT:

height authorized?

MS. OGUNNEYE:

MS. GILBERT:

that error discovered?

MS. OGUNNEYE:

attention by the community.

MS. GILBERT:

approximately when that was?

Okay.

162

Yes, there was.

And what was the original

Ninety feet.

And at what point was

When it was brought to our

Okay. And can you say

Are you aware of the

Department issuing a stop-work order in the case?

MS. OGUNNEYE:

we did issue one.
MS. GILBERT:

that stop-work order?

MS. OGUNNEYE:

copy. I'm sorry.

MS. GILBERT:

refresh her recollection.

moment .

Okay. Okay.

Yes, I do.

Okay.

I am aware that

And do you know the date of

I would have to see the

Let me see if I can

If you'll give me just a

I'm going to show you what

I'm going to mark as the Appellee's Exhibit Number 1

and ask you if you can identify it.

CHAIRPERSON GRIFFIS:

microphone please?

Can you turn on your
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MS. GILBERT: Oh, sorry. I'm going to
show you what I'm going to mark as Appellee's Exhibit
Number 1 and ask you to identify it.

MS. OGUNNEYE: Yes, it's a stop-work order
issued to 1819 Belmont Road, N.W. and it was issued
back in September 12th, I mean I'm sorry, 2003.

MS. GILBERT: Okay. And was that -- that
stop-work order, why was that issued?

MS. OGUNNEYE: It was -- 1t was issued
basically to make the -- the Appellant's come -- come
in and revise the drawings to bring it into compliance
with the zoning regs.

MS. GILBERT: The zoning regs pertaining
to?

MS. OGUNNEYE: Pertaining to the height of
the building.

MS. GILBERT: Okay.

CHAIRPERSON GRIFFIS: Is that what it says
on the stop work?

MS. OGUNNEYE: No, the stop work refers to
DCMR 12. That happens to be construction codes.

CHAIRPERSON GRIFFIS: So, how do you know
that it was for height that it was actually stopped?

MS. OGUNNEYE: From -- from a zoning

standpoint, that was part of it. A lot of times, the
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-- the zoning inspectors are not able to write the
stop-work orders.

CHAIRPERSON GRIFFIS: Okay.

MS. OGUNNEYE: So, we wusually get the
construction inspectors to write --

CHAIRPERSON GRIFFIS: So, you were
involved in the analysis of when everyone was thinking
about going out and issuing a stop-work order?

MS. OGUNNEYE: Not at that point. No.

CHATIRPERSON GRIFFIS: Okay.

MS. OGUNNEYE: No.

CHAIRPERSON GRIFFIS: So, it's vyour
speculation that someone in Zoning looked at it and
just kind of tagged on to the stop-work order?

MS. OGUNNEYE: That won't be quite
correct. The stop-work order got put in based on the
DCMR 12 regulations, but there was none specifically
written out for DCMR Title 11. However, we were aware
that there was a height issue involved which was going
to be addressed through this stop-work as well.

CHAIRPERSON GRIFFIS: Okay. Last question
though because I'm confused.

How were you aware if you said you weren't
actually involved in analyzing and issuing this stop-

work order?
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MS. OGUNNEYE: Because it's in the
records. I was able to read documentation --

CHAIRPERSON GRIFFIS: Oh. Okay.

MS. OGUNNEYE: -- to that affect. So.

CHAIRPERSON GRIFFIS: Clear. All right.

MS. GILBERT: Okay.

CHAIRPERSON GRIFFIS: Let's go not.

MS. GILBERT: All right. And I should
have the permit numbers in front of me. That's what I
seem to be looking for here. Should make our
testimony a little clearer. Let's see.

Okay. After the stop-work order was
issued, did the builder submit new drawings revising
the height of the building?

MS. OGUNNEYE: Yes, they did.

MS. GILBERT: Okay. And were you involved
in that review?

MS. OGUNNEYE: No, I wasn't.

MS. GILBERT: Okay. Have you reviewed the
Department's -- the plans that were resubmitted by the
builder in this case?

MS. OGUNNEYE: Yes, I have and they are in
compliance.

MS. GILBERT: Okay. And on -- on what

basis are -- did the Department in reviewing the
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documents -- what document, if any, was submitted to
DCRA to evidence the compliance with the 70 foot
height reguirement?

MS. OGUNNEYE: They submitted a section
through the building that showed the height from the
measuring point which is the curb to the roof, to the
parapet or the roof, the highest point of the parapet
or roof.

MS. GILBERT: And -- and in reviewing the
plans, approximately what was the height they show?

MS. OGUNNEYE: It was 69 foot 9 and 3/8ths
of an inch.

MS. GILBERT: Okay. And was there also
any independent submission verifying that height?

MS. OGUNNEYE: Yes, there was a letter
submitted by GO Environ Engineers dated September 25,
'03 and that did confirm that the height of the
building is 69 foot 3 inches.

MS. GILBERT: If T may, that letter has
already been submitted to the Board in the documents
that were submitted by Appellee. Is there a need for
me to resubmit that?

CHAIRPERSON GRIFFIS: No, not at all.

MS. GILBERT: Okay. Okay. Now, I believe

the second issue that was raised by the Appellants has

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

167

had to do with the roof structures.

In reviewing the documents that were
submitted by the builder and architect, can you tell
me what structures were approved by DCRA for -- with
respect to 1819 Belmont Street?

MS. OGUNNEYE: We reviewed a roof -- a
penthouse roof deck which is an access to the roof and
also a deck that has railings around it.

MS. GILBERT: Okay. Now, 1let's take it
one at a time. With respect to the penthouse, on what
basis did vyou approve the penthouse? Did the
Department approve, did the Zoning Administrator
approve the penthouse?

MS. OGUNNEYE: The penthouse was reviewed
under DCMR 11 Section 411.7 which states that roof
structures including housing for mechanical equipment,
stairway, and elevator penthouses can be placed on the
building as long as they met the setbacks required.

MS. GILBERT: Okay. Does that also
reference 11 DCMR Section 400.77?

MS. OGUNNEYE: Yes, it does.

MS. GILBERT: And can you tell me what
that section provides?

MS. OGUNNEYE: That section provides that

the structure meets all requirements under Section 411

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

168

and that the set -- that the setbacks from all
exterior walls a distance at least equal to its height
above the roof upon which it is located and the height
of the penthouse structure cannot exceed 18 foot 6
inches.

MS. GILBERT: All right. ©Now, first, with
respect to the height of the penthouse structure and I
guess you may have to look at the plans, do you recall
what the height of the structure was?

MS. OGUNNEYE: The height is 10 foot 4 and
half inches.

MS. GILBERT: Okay. ©Now, it's -- as you
mentioned, 1t says that the roof structure, the
penthouse should be set back from all exterior walls
at a distance equal to its height above the roof upon
which it's located.

What -- how does the Department an
exterior wall?

MS. OGUNNEYE: Well --

MS. GILBERT: Go ahead.

MS. OGUNNEYE: Sure.

MS. GILBERT: I'm sorry.

MS. OGUNNEYE: An exterior wall is that
wall that's on the outermost part of the building

that's open. You know, in other words, it's -- okay.
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Let me -- let me take that again.

An exterior wall is a wall of a building
that's totally exposed to the external part of the
building. 1It's exterior.

MS. GILBERT: Now, with respect to this
row house, what was the Department -- how many
exterior walls did the Zoning Administrator indicated
existed in this case?

MS. OGUNNEYE: There are two exterior
walls. One off the front and the other one off the
rear of the property.

MS. GILBERT: Now, with respect to the
sidewalls, why did the Zoning Administrator not
considered those walls to be exterior walls?

MS. OGUNNEYE: Because the sidewalls in
this case are party walls which is walls that separate
two units.

MS. GILBERT: All right. ©Now, i1f you look
at the -- and I'm sure you have and the members of the
Board have looked at the photographs of the building
which shoots up beyond the other buildings on the same
street. How is it that you still determined that the
sidewalls are not exterior walls?

MS. OGUNNEYE: Like I stated before, when

you're dealing with row houses, the side lot lines are
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generally party walls and we treat them as such. We
don't treat them as exterior walls as the next party
has the ability to go ahead and build the same way.

MS. GILBERT: So, what you're saying is
that somebody next door could build up to the height
of this building?

MS. OGUNNEYE: They could build up to the
height that's allowed within the regulations.
Correct.

MS. GILBERT: Okay. And so, then that --
even though it looks 1like an exterior wall initially,
it's a party wall because they can build up next door?

MS. OGUNNEYE: Correct.

MS. GILBERT: Okay. And on that basis,
what setbacks were required by the Department?

MS. OGUNNEYE: There are no setbacks.

MS. GILBERT: How about in the front and
in the back?

MS. OGUNNEYE: The setback on the front
and the back is the same as the height which would be
the same 10 foot 4 and a half inches and they -- they
have way more than that on that.

MS. GILBERT: Okay. But, with respect to
the sidewalls, were -- are there any setbacks?

MS. OGUNNEYE: No, there are not.
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MS. GILBERT: Now, in point of fact, I
believe on -- correct me 1f I'm wrong. On the one
side, does it go all the way and then on the other
side, there's some space?

Can we take a moment please? I think --

we're looking for a plan here I believe. We'll just
be one more moment. If we don't find it, we'll put it
off.

CHAIRPERSON GRIFFIS: Well, is it -- is it

critical? I mean I think the elevations that are in
the record shows that it --

MS. GILBERT: No, I don't think that -- I
don't think it's critical right now. The plans are in
the record.

CHAIRPERSON GRIFFIS: Yes.

MS. GILBERT: But, we'll go on.

CHATRPERSON GRIFFIS: What's the
importance of that setback though? Was it required?

MS. GILBERT: No, it was not.

CHAIRPERSON GRIFFIS: Okay.

MS. GILBERT: All right. We'll -- we'll
continue. All right. So, with respect -- moving from
the penthouse now to the deck, what basis did the
Zoning Administrator approve the -- well, let me ask

you first. What are the dimensions or what is the
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height of the -- the deck?

MS. OGUNNEYE: The deck is 1less than 4
feet above the zroof 1level which 1is allowed from
Section 411.17 and DCMR 11.

MS. GILBERT: All right. And can you tell
the Board what that section provides?

MS. OGUNNEYE: The section states that
roof structures that are less than 4 feet height above
a roof or a parapet shall not be subject to the
requirements of the section.

MS. GILBERT: And Section 411 includes --
generally includes the requirements for roof
structures?

MS. OGUNNEYE: Correct.

CHAIRPERSON GRIFFIS: Okay. Meaning the
deck needed -- didn't need to be set back from the
exterior walls.

MS. OGUNNEYE: Correct.

CHAIRPERSON GRIFFIS: Okay. Does it count
towards the building height?

MS. OGUNNEYE: No, it doesn't.

CHATIRPERSON GRIFFIS: Why?

MS. OGUNNEYE: Because 1it's a roof
structure.

MS. GILBERT: Now, one of the other
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challenges was with respect to the railing. Does the
railing go above the 4 feet?

MS. OGUNNEYE: Yes, it does.

MS. GILBERT: And on what basis did the
Zoning Administrator determine that it was permissible
to accept the railing, allow the railing to go above
the 4 feet?

MS. OGUNNEYE: Because the railings is
required by the construction code for 1life safety
reasons.

MS. GILBERT: And are there any specific
provisions in the zoning regulations that allow that
or any analogous provisions in the zoning regulations
that allow a railing to not be included in the
determination of the height?

MS. OGUNNEYE: Yes, Section 2503.

MS. GILBERT: And what does that provide?

What does that pertain to?

MS. OGUNNEYE: A structure not including a
building no part of which is more than 4 feet above
grade at any point may occupy any yard required under
the provisions of this title. Any railing required by
the D.C. Construction Code, DCMR 12 shall not be
calculated in the measurements of the height.

MS. GILBERT: And is it the Department's
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policy generally to apply this same rule with respect
to railings on roof decks?

MS. OGUNNEYE: Yes, it is.

MS. GILBERT: All right. Okay. Moving

right along, I believe the 1last challenge was with

respect to the floor area ratio. Have vyou had an
opportunity -- first of all, let me move back a little
bit.

With respect to the original floor area
ratio calculations, were you able to locate those or
were those able to be located within the Department?

MS. OGUNNEYE: No, they weren't.

MS. GILBERT: All right. Did you at
anytime since this appeal was filed review the FAR
ratio determination?

MS. OGUNNEYE: Yes, I did.

MS. GILBERT: And for what purpose?

MS. OGUNNEYE: To confirm that the numbers
were in compliance.

MS. GILBERT: Okay. And did you find the
numbers to be in compliance?

MS. OGUNNEYE: Yes, I did.

MS. GILBERT: And did vyou prepare a
calculation of the floor area ratio that's been

submitted to the Board?
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MS. OGUNNEYE: Yes, I did.

MS. GILBERT: Okay. Now, turning to the
challenges that you heard last week with respect to
the attic, can you tell me whether that was included
in your determination of the floor area ratio?

CHAIRPERSON GRIFFIS: You just mentioned
that you did calculations. Do we have that?

MS. GILBERT: Yes, you do.

CHAIRPERSON GRIFFIS: Okay.

MS. GILBERT: That's what I turned in at
the last minute at the end of the day last Tuesday.

CHAIRPERSON GRIFFIS: Right. Indeed.

MS. GILBERT: Okay. In terms of the
calculation that you did, did you include the attic
space in your calculation of the FAR?

MS. OGUNNEYE: No, I did not.

MS. GILBERT: And why is that?

MS. OGUNNEYE: Because under the
definition for gross floor area, the attic space is
excluded if the structure headroom is less than 6 foot
6 inches -- 6 foot 6 or less.

MS. GILBERT: Okay.

MS. OGUNNEYE: I mean oOr more.

CHAIRPERSON GRIFFIS: And you noted that

on your calculations that were submitted?
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MS. OGUNNEYE: I believe I did. Yes, I
did.

MS. GILBERT: Okay. Now, also 1in that
same regard, has there been any on-site inspection by
the Zoning Division to determine -- well, has that
area been built out to determine whether that area's
been built out and in fact, whether the space meets
the requirement?

MS. OGUNNEYE: Yes, the area has been
built out and we've had a zoning inspector go out
there and a construction inspector to confirm the
height of the space in guestion.

MS. GILBERT: And when was that inspection
done?

MS. OGUNNEYE: Last week, Tuesday early.

MS. GILBERT: That would be -- what's
today? The 16th. March 9th, 2004. March.

MS. OGUNNEYE: That would be correct.

MS. GILBERT: Okay. And how -- can you
tell me exactly how that -- from what space to what
space that measurement is done and if you need to look
at the plans, maybe you can tell the Board what plan
you're looking at to go over that measurement of the 6
and half feet.

MS. OGUNNEYE: The measurement was taken
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from the -- the -- the -- the floor level of the attic
space up to the underside of the collar ties.

MS. GILBERT: Okay. ©Now, with respect to
the basement and cellar -- basement and/or cellar, in
your calculation of the FAR, was the entire basement
-- was -- was the entire space included?

MS. OGUNNEYE: Yes, it was.

MS. GILBERT: Now, that was both basement
and cellar or basement?

MS. OGUNNEYE: This building has what we
would call -- what would be a -- a basement from the
front elevation, but a cellar when you approach the
rear of the building and in cases like that, we would
pretty much pro rate what parts of the building

qualifies towards being a cellar as opposed to being a

basement.

MS. GILBERT: And can you tell the Board
what the -- what the difference is here between a
cellar -- what's the definition of a cellar under the

zoning regs?

MS. OGUNNEYE: Under the =zoning regs, a
cellar is that portion of a story the ceiling of which
igs less than 4 feet above the adjacent finish grade.

MS. GILBERT: Okay. So, the -- in -- in

this regard, you're saying that a portion of the -- of
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the bottom floor or lowest floor, I don't know how to
say it was -- met the definition of a cellar in that
it was less than 4 feet above grade?

MS. OGUNNEYE: The calculation in this
case was done a 1little differently. The definition
here refers to adjacent finish grade which we usually
use when you measure buildings that fall under the 40
foot building height measurement.

In this case, the building height
measurement is taken from the curb to the roof high
point. Now, being that from the front of the building
it qualifies as a basement and you approach the back
and it becomes a cellar, what we do is we take the
footprint which is the perimeter of the frontage of
the building, divide that by the perimeter of the
whole of the space allocated for the basement use, and
multiply that by the area of the whole of the used
basement area and that number is what gets factored in
as the basement area.

MS. GILBERT: Okay . And -- and if you
have it handy and I don't think I do, can you tell me
how that -- what the basis for doing that calculation
that way is in the regulations?

MS. OGUNNEYE: I'm not sure. No, I don't.

MS. GILBERT: Okay. We'll come back to
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that if we -- if we need to. Okay.

Now, again turning to the FAR calculation
that you did and that was submitted to the Board, did
you include the bay window space?

MS. OGUNNEYE: Yes, I did.

MS. GILBERT: Okay. And did you include
the exterior staircases?

MS. OGUNNEYE: No, I didn't. Not for the
FAR calculations. No.

MS. GILBERT: And why is that?

MS. OGUNNEYE: Because it's not part of
the area that should be -- that qualifies for gross
floor area. It's not a habitable floor area.

MS. GILBERT: Okay. Is there anything
that you wanted to add to your testimony with respect
to your calculation of the FAR?

MS. OGUNNEYE: ©No, I think it pretty much

speaks for itself. There's nothing I'd like to add to

it.

MS. GILBERT: But, vyou are -- are you
satisfied that the building does meet the FAR -- what
-- excuse nme. One other question. What is the

allowable FAR in a 5D District?
MS. OGUNNEYE: The allowable FAR is 3.5.

MS. GILBERT: And what is your
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calculation?

MS. OGUNNEYE: 3.33.

MS. GILBERT: Okay. I have no further
questions at this time.

CHAIRPERSON GRIFFIS: Ms. Ogunneye, on
your calculations of the FAR, you -- you indicated
that you did not include the open stair at the rear.
Is that correct?

MS. OGUNNEYE: That's correct. Yes.

CHAIRPERSON GRIFFIS: And in your
calculations, you multiple 81 by 16.67 and then you
add a bay window and then you subtract the open stair.

The dimensions that you're taking then is all the way
including the stair and then you're removing it?

MS. OGUNNEYE: Correct.

CHATIRPERSON GRIFFIS: I see.

MS. OGUNNEYE: Because it was easier to do

that.

CHAIRPERSON GRIFFIS: Indeed.

MS. GILBERT: Is -- 1s the stair -- the
stair 1is outside the actual Dbuilding. Is that

correct? It's an outside staircase.
MS. OGUNNEYE: Correct. It is.
MS. GILBERT: So, it's not -- 1is it

enclosed within walls -- within the walls of the
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building?

MS. OGUNNEYE: No, it's not.

CHAIRPERSON GRIFFIS: 1Is it a structure?

MS. OGUNNEYE: It is a structure. Yes.

CHAIRPERSON GRIFFIS: Does it go above the
first floor?

MS. OGUNNEYE: Yes, it does. I mean --

CHAIRPERSON GRIFFIS: How far does it go?

MS. OGUNNEYE: It goes all the way to the
top story, the fifth floor I believe.

CHAIRPERSON GRIFFIS: And it's not counted
on any floor?

MS. OGUNNEYE: It's counted towards lot
occupancy not towards FAR.

CHAIRPERSON GRIFFIS: Okay. And vyou
defined an exterior wall as a wall outermost part of
the building totally exposed to the exterior. Where
does that definition come from?

MS. OGUNNEYE: I believe I paraphrased

that, but it would be from the unabridged version --

the Webster's Dictionary unabridged version.
CHAIRPERSON GRIFFIS: Okay. And we can
have that put into the record then?
MS. GILBERT: I -- I believe another party

introduced that.
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CHATRPERSON GRIFFIS: But, I want to know
what she relies on.

MS. GILBERT: Okay.

MS. OGUNNEYE: We can get it.

CHATIRPERSON GRIFFIS: Just throw it in the
Xerox machine. Send it right over.

MS. OGUNNEYE: Correct.

CHAIRPERSON GRIFFIS: Okay. Attic, how do
you define an attic space?

MS. OGUNNEYE: The --

MS. GILBERT: Is there -- may I interject
on this? 1Is there a specific definition of attic? Is
there a distinct definition of attic in the =zoning
definitions?

MS. OGUNNEYE: No, there isn't.

CHAIRPERSON GRIFFIS: That's why I'm
asking.

MS. GILBERT: Right.

MS. OGUNNEYE: Right. Okay.

CHAIRPERSON GRIFFIS: I can find the one
in the definition.

MS. GILBERT: Right.

CHAIRPERSON GRIFFIS: Good clarification
though. There is -- attic is not defined in DCMR 11.

MS. OGUNNEYE: Right. But --
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CHAIRPERSON GRIFFIS: So, as you look at
an attic and have to assess it, first of all, you're
looking at it for the gross floor area. Correct?

MS. OGUNNEYE: Right.

CHATRPERSON GRIFFIS: And the definition
of gross floor area indicates that attic whether
there's a floor been laid or not that has a ceiling of
less than 6 foot 6 does not count to gross floor area.

Is that correct?

MS. OGUNNEYE: Correct. Yes.

CHAIRPERSON GRIFFIS: Okay. So, what 1is
an attic?

MS. OGUNNEYE: Well, there is a definition
in the zoning regs that talks to habitable rooms.

CHAIRPERSON GRIFFIS: Okay.

MS. OGUNNEYE: And it exempts an attic as
not being -- well, it does say the term habitable room
shall not include attics, cellars, corridors, and so
on.

CHAIRPERSON GRIFFIS: Okay. And certainly
would correspond then if I'm understanding what you're
saying at the -- the head -- the -- the headroom
height of below 6 foot 6 would also go conceivably to
that nonhabitable aspect. Is that -- is that right?

So, how is that measured? Headroom.
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MS. OGUNNEYE: The headroom from the floor
to the structural finish at the roof. The structural
member. The undersiding is what --

CHAIRPERSON GRIFFIS: Okay. And what have
you most seen 1in your experience 1in reviewing
documents that attics are used for, are part of? What

kind of element of a structure is an attic?

MS. OGUNNEYE: A lot of times storage
space with -- with a headroom 6 foot 6 or less, it
would have to Dbe storage, mechanical sometimes.

That's pretty much it.

CHAIRPERSON GRIFFIS: And do you often see
roof structures and attic spaces?

MS. OGUNNEYE: Yes, we do.

CHAIRPERSON GRIFFIS: And do vyou see
anything else in an attic?

MS. OGUNNEYE: Recreation space if it had
enough ceiling height. Yes.

CHAIRPERSON GRIFFIS: How could it --

MS. OGUNNEYE: Which would be 7 foot 6 I
believe.

CHAIRPERSON GRIFFIS: Okay. So, you could
have an attic that was occupiable but then would be
counted towards gross floor area?

MS. OGUNNEYE: Correct.
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CHATRPERSON GRIFFIS: I see.

MS. OGUNNEYE: Yes.

CHAIRPERSON GRIFFIS: Okay. Ms. Miller.

VICE CHAIRPERSON MILLER: Ms. Ogunneye, is
there a definition of party wall in the zoning regs?

MS. OGUNNEYE: No, there isn't.

VICE CHAIRPERSON MILLER: So, what are you
relying on for your definition of party wall?

MS. OGUNNEYE: It would be the Webster's
unabridged version again and I do not have a copy.
So, I would have to get you a copy.

VICE CHAIRPERSON MILLER: Okay. Thank
you. And I Jjust want to draw your attention to a
photo of the project at issue and I wanted to ask you
is this silver fixture a chimney?

MS. OGUNNEYE: Most probably, vyes.

VICE CHAIRPERSON MILLER: And that is what
-- along what you would consider a party wall? Is
that correct?

MS. OGUNNEYE: Right.

CHAIRPERSON GRIFFIS: Whose chimney is it?

Do you know? Is it part of this property's?

MS. OGUNNEYE: It's not part of zoning's

purview. I really couldn't answer that.

CHATIRPERSON GRIFFIS: What's purview?
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Purview in terms of the allowable occupancy of an open
yard, but that's a property line wall.

MS. OGUNNEYE: Correct. Now, I do know
that from a building code standpoint, whatever you put
there you're putting at your own risk. If the next --
if the property owner, the adjoining property owner
decides to build up, then they would have to move it,
relocate it.

CHATRPERSON GRIFFIS: If -- if this was --
if this was the chimney for the new construction we're
looking at 1819, there would be no risk. It's on the
other person's property.

We can move on. It's not that big of an
issue. An interesting point though.

Anything else?

MS. OGUNNEYE: May I ask a follow-up on
the party wall?

CHAIRPERSON GRIFFIS: In a moment.

MS. GILBERT: Okay.

CHAIRPERSON GRIFFIS: If you -- if vyou
define what we're looking at these existing
photographs as the outermost part of a building
totally exposed to the exterior which is the front and
the rear as you've said -- right?

MS. OGUNNEYE: Um-hum.
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CHAIRPERSON GRIFFIS: Could vyou then
conceivably not have an exterior wall that had an
exterior window? Like how does a wall not face the
exterior, but the window on that wall face the
exterior?

MS. OGUNNEYE: Are you referring to that
part on the part of the --

CHAIRPERSON GRIFFIS: Well, vyou can get
theoretical or I can point to the photograph.

MS. OGUNNEYE : Yes, I'm trying to
understand which part exactly you're referring to.

CHAIRPERSON GRIFFIS: Let's go back to the
photograph Ms. Miller held up before.

MS. OGUNNEYE: Okay.

CHAIRPERSON GRIFFIS: For each part of the
submission, there's an exhibit on it somewhere. We --
we note the -- the metal chimney or vent of some sort.

MS. OGUNNEYE: Um-hum.

CHAIRPERSON GRIFFIS: And you note
fenestration on that wall. Is that correct?

MS. OGUNNEYE: Correct.

CHAIRPERSON GRIFFIS: And that i1is -- 1is
that what you're calling --

MS. OGUNNEYE: My understanding --

CHATRPERSON GRIFFIS: -- a party wall
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which by vyour definition is not total -- 1is not
exposed to the exterior? It's not an exposed exterior
wall.

MS. OGUNNEYE: Again, it's on the property
lot 1line and then the -- the property on -- the
adjacent property can build up and cover that up.
From a building code standpoint, those would have to
be fire rated, but that's not --

CHATIRPERSON GRIFFIS: Oh, I don't -- I
don't dispute that.

MS. OGUNNEYE: Okay.

CHAIRPERSON GRIFFIS: And they take their
own risk at doing fenestration on that.

MS. OGUNNEYE: Right.

CHAIRPERSON GRIFFIS: But, my question to
you 1is 1in establishing the penthouse setbacks, then
the structure would have to be setback from all
exterior walls.

MS. OGUNNEYE: Right.

CHAIRPERSON GRIFFIS: And you've indicated
that that's not an exterior wall.

MS. OGUNNEYE: Correct.

CHAIRPERSON GRIFFIS: But, if it's not an
exterior wall, what is the window looking out on?

MS. OGUNNEYE: My understanding is it's
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some kind of mechanical 1louvers for ventilation
purposes. I might be wrong on that. When we do our
reviews on that --

CHAIRPERSON GRIFFIS: Let's assume you're
wrong because I think you are.

MS. OGUNNEYE: When we do our -- our own
reviews, we're looking at the plans. We don't reguire
sections of party walls.

CHAIRPERSON GRIFFIS: You see that?

MS. OGUNNEYE: Um-hum.

CHAIRPERSON GRIFFIS: Are those mechanical

louvers?

MS. GILBERT: Do we have --

MS. OGUNNEYE: Usually --

MS. GILBERT: Can we have the exhibits for
these so that -- in order to have the record --

CHATRPERSON GRIFFIS: I just grab them
among, you know, my Board members' files here.

MS. OGUNNEYE: Again, when we do our
reviews, we don't require elevations at the party
walls.

CHAIRPERSON GRIFFIS: So, you never
reviewed, in fact, those -- the -- the -- the east and
west walls?

MS. OGUNNEYE: ©No, we didn't. Not from an
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elevation standpoint. It's not required.

CHAIRPERSON GRIFFIS: So, you -- you
reviewed it in plan and saw that it abutted another
structure?

MS. OGUNNEYE: Correct.

CHAIRPERSON GRIFFIS: And so, from your
definition then if I'm understanding you, the wall's
defined at the ground level.

MS. OGUNNEYE: At the -- at the front and
the back. Now, we deal mostly with the lot line.

CHAIRPERSON GRIFFIS: No, all -- you would
have to establish that it's a party wall or an
exterior wall and you establish that at the first-
floor plan.

MS. OGUNNEYE: That would be correct.
Yes.

CHATIRPERSON GRIFFIS: And no other level?

Once it's one thing, it doesn't change?

MS. OGUNNEYE: We look at the lot lines
and once we look at the lot 1lines, we don't 1look
otherwise. In other words, if it were semi-detached,
I would have reason to look at the side yard --

CHAIRPERSON GRIFFIS: I see.

MS. OGUNNEYE: -- on either --

CHATIRPERSON GRIFFIS: So, it's not
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actually the existing condition, but the potential for
what the condition could be?

MS. OGUNNEYE: Correct. Yes.

CHATIRPERSON GRIFFIS: Okay. Other
questions?

Ms. Bailey, do you know off-hand if we
have exhibit numbers for these photographs? I think
these came in -- right. The photographs that we're
referring to I mean there are several places. Exhibit
Number 48 has them attached. So, I think that's the
easiest way to reference and it's probably well before
those also.

Okay. Any other Board questions? Very
well. Anything else?

MS. GILBERT: I don't know if I do it now
or after the other cross examine. I had one follow-up
qguestion.

CHAIRPERSON GRIFFIS: Well, let's take it
now.

MS. GILBERT: Okay. I believe Ms. Miller
asked you if there's any definition for a party wall
in the zoning regulations. Would you say that a party
wall and a common division wall are the same thing?

MS. OGUNNEYE: Yes, it is.

MS. GILBERT: All right. Then is there a
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reference 1in the zoning regulations to a common
division wall?

MS. OGUNNEYE: Yes, there is.

MS. GILBERT: And can you -- would that be
-- can you turn your attention to Section -- to 11
DCMR Section 405.3 and perhaps you could just read
what that section says for the Board's review.

MS. OGUNNEYE: Okay. It's -- right. It
says in R-2, R-3, R-4, and R-5 Districts when a single
family dwelling, flat or multiple dwelling is erected
that does -- that does not share a common division
wall with an existing building or a building being
constructed together with the new building, it shall
have a side yard on each resulting free-standing side.

MS. GILBERT: So, that a common division
wall or a party wall in your understanding will be a
-- the wall that exists between row houses?

MS. OGUNNEYE: That would be correct.

MS. GILBERT: Okay.

CHAIRPERSON GRIFFIS: But, is common
division wall defined? Is there a difference between
a face-on-line wall? Is there a difference between a
party wall? Is --

MS. OGUNNEYE: There's a difference

between a party wall and a face-on-line wall.
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CHAIRPERSON GRIFFIS: How about a party
wall and a common division wall? Because you've said
the party wall and a common division wall are the
same.

MS. OGUNNEYE: Um-hum.

CHAIRPERSON GRIFFIS: Okay. Is common
division wall defined or is it utilized in 405.37

MS. OGUNNEYE: It's just -- it's utilized
in 405.3.

CHAIRPERSON GRIFFIS: Okay. In that, we
are familiar.

MS. GILBERT: I have nothing else at this
time.

CHAIRPERSON GRIFFIS: Okay. Any follow-up
guestions of the Board? If not, let's go -- let me --
you're anticipating having a closing or summation?
Are you -- I'll let you think about that. We're going
to do cross examination and then I'll give you a
couple of minutes if you want to --

MS. GILBERT: Sure.

CHAIRPERSON GRIFFIS: -- just summate or
do some rebuttal testimony if you need.

Is the -- is the Appellant prepared for
cross?

MS. FERSTER: Good afternoon, Ms. -- Ms.
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Ogunneye.

I'd like to ask you starting -- a couple
of questions about the setback to start out with.
Okay.

You had -- we talked a 1little bit about
the definition of a party wall and I wanted to ask you
whether or not you were familiar with the definition
of party wall in the Office of Surveyor, statute
that's D.C. Code 1-13267

CHAIRPERSON GRIFFIS: Can I have you turn
off your microphone, Ms. Gilbert?

MS. GILBERT: Oh. Sorry.

MS. OGUNNEYE: No, I'm not.

MS. FERSTER: May -- may we review that
document please?

CHAIRPERSON GRIFFIS: What is it?

MS. FERSTER: D.C. -- D.C. Code 1-1326.
It's a different D.C. Code. I gave you the citation.

CHAIRPERSON GRIFFIS: Do you have extra
copies?

MS. FERSTER: I'd be happy to give you my
copy .

CHAIRPERSON GRIFFIS: No, we need copies.

I mean for the future, if you're going to use it,

obviously you're having her introduce evidence.
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MS. FERSTER: I -- I did not introduce
this as evidence. I simply asked her whether she was
aware of this and I did not intend to introduce
anything in the D.C. Code.

CHATIRPERSON GRIFFIS: That makes it
evidence. If you're going to reference a code and
you're going to ask her if she knows about it and
respond to it, it's in the record.

MS. FERSTER: I Jjust wanted to know
whether she was aware of it or not.

CHAIRPERSON GRIFFIS: Okay. Are you aware
of it?

MS. FERSTER: She said no.

CHAIRPERSON GRIFFIS: Indeed. So, now
we're moving on?

MS. FERSTER: That's correct.

CHAIRPERSON GRIFFIS: Okay.

MS. FERSTER: I had no -- no interest in
introducing this in evidence.

CHATIRPERSON GRIFFIS: Okay. Well, it's
in. So, make copies and we'll take a look at it. Not
right now. We can do it later.

MS. FERSTER: Do vyou agree that 1819
Belmont is a multiple family dwelling?

MS. OGUNNEYE: Yes, I do.
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MS. FERSTER: And do you agree that the
zoning regulations do not require a multiple family
dwelling to have a side yard normally?

MS. OGUNNEYE: That would be correct.

MS. FERSTER: Okay. Are you familiar with
the definition of a 1lot-line wall in the =zoning
regulations?

MS. OGUNNEYE : I don't recall the
definition specifically the way you stated it.

MS. FERSTER: Well, let me rephrase that.

Do you -- are you familiar with the definition of a
wall, lot line in the zoning regulations?

MS. OGUNNEYE: Yes, I am.

MS. FERSTER: Okay. Would you agree that
the definition of a wall, lot line is the same thing
as a face-on-line wall?

MS. OGUNNEYE: May I get an opportunity to
look at that please?

MS. FERSTER: Do I need to make a copy?
This is the Section 199.

CHATIRPERSON GRIFFIS: No, that's the
regulations. That's why we're here. The 10997

MS. FERSTER: One -- here -- here we go.

CHAIRPERSON GRIFFIS: Hopefully, we got a

copy of that floating around.
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MS. FERSTER: Would you like to read that
definition? Take a moment to read that definition.

MS. OGUNNEYE: Yes, 1t says on enclosing
wall constructed immediately adjacent to a side lot
line but not a party wall.

MS. FERSTER: Okay. Now, my question was
would vyou agree that this definition is the same

things as a face-on-line wall? Are you familiar with

the -- the term face-on-line wall?

MS. OGUNNEYE : Not from a zoning
standpoint.

MS. FERSTER: Okay. Do you agree that

it's possible to have a multi-family building in the
R-5-D zone in which the sidewalls are lot line walls
as that term is defined in the zoning regulations?

MS. GILBERT: Could vyou repeat the --
could you repeat the question please?

MS. FERSTER: Do you agree that it's
possible to have a multi-family building in the R-5-D
zone in which the sidewalls are lot line walls as that
term lot 1line walls 1is defined 1in the =zoning
regulations?

MS. OGUNNEYE: In -- in the case that's
being expressed in the definition, you would have to

have a side yard. That's the only way this is meant
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to be applied or you can rephrase the gquestion. I

can't quite answer it put that way.

MS. FERSTER: Okay. Well, let me try
rephrasing it. Yes. Let -- let me try rephrasing the
qguestion.

We had talked about a multi-family
building having -- and -- and -- and you expressed

your view that this particular building the sidewalls
were party walls. Is that correct?

MS. OGUNNEYE: Correct.

MS. FERSTER: Okay. My question was would
it be possible to build a multi-family building in a
zone district where instead of the sidewalls being
party walls, they could -- the sidewalls could be lot
line walls?

MS. OGUNNEYE: If the lot were wide enough
such that they -- they left an 8 foot side yard, yes.

MS. FERSTER: Okay. And -- and where in
the zoning regulations do you believe that a building
constructed on a wall lot line is required to have an
8 foot side yard?

MS. GILBERT: Can we have just a moment?

I think the -- so, that Ms. -- I mean I think we're
trying to get to the -- the truth here and I think the
questions are coming very quickly. I'd like for Ms.
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Ogunneye to have an opportunity to -- to review, to
think about the questions, and to take her time to
respond so that she's comfortable with and sure of

what she's saying.

CHAIRPERSON GRIFFIS: Let me see if I
understand. Because you read the regulation 405.3.
Isn't that the question? Where in the regulations

would an 8 foot side vyard be required? I probably

shouldn't get involved, but I'm here. So.

MS. GILBERT: If that's the question --
well, if that's the question. That's a more direct
qguestion.

MS. OGUNNEYE: Yes, 405.3 would address
that. But, it wouldn't require a side yard which is

what I did say.

CHAIRPERSON GRIFFIS: I don't have any
problem. Question.

MS. FERSTER: Okay. Thank you.

So, vyou would agree that i1it's possible
that 1819 Belmont could be constructed either with or
without a party wall with the proviso that if it did
not have a party wall, there would be a regquirement
that there be 8 foot side yards. Is that correct?

MS. OGUNNEYE: The width of the 1lot in

question is 18.67 feet. If they were to provide a
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side yard, they'll have a build-in that's barely 6 --
I mean 8 foot -- 8 foot 8 inches wide. I doubt that
they would be able to build that. I mean --

MS. FERSTER: On this lot?

MS. OGUNNEYE: Correct.

MS. FERSTER: Okay. Thank vyou. Okay.
What information would you need to review in order to
determine whether a sidewall of the building is a
party wall or a common division wall and you -- you
defined those two words as being the same -- those two
terms as being the same. So, if I use party wall, I
mean common division wall.

MS. OGUNNEYE: In doing the zoning review,
we look at the plat which is -- which is done by the
D.C. Surveyor's Office. The plat shows us the extent
of the property lines and if it's a row dwelling, then
the applicant would locate the Dbuilding they're
proposing to build on that plat based on the location
of the property relative to the site. I mean the lot
lines would determine whether they need the side yard,

whether it's a row dwelling, whether it needs two
side yards or a rear yard.

MS. FERSTER: So, you would look at the
Office of Surveyor plat in order to determine that?

MS. OGUNNEYE: Right. The applicant would
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submit a copy of the D.C. Surveyor's plat on which
they would locate the proposed structure and indicate
if there are any side vyards, rear vyards, decks or
whatever you have.

MS. FERSTER: And did the applicant do
that in this case?

MS. OGUNNEYE: The -- the applicants did
submit a D.C. Surveyor's plat. Yes, they did.

MS. FERSTER: And where in the record is
that? Do you have a copy of that?

MS. OGUNNEYE: Yes, I do.

MS. FERSTER: Can you -- can you provide
it?

CHAIRPERSON GRIFFIS: Is it in the record?

MS. OGUNNEYE: I would think it is.

CHAIRPERSON GRIFFIS: Let's not assume.

MS. FERSTER: Okay . And did you review
this document in -- in undertaking your determination
in this case? This Office of Surveyor document.

MS. OGUNNEYE: Generally speaking, ves.
In this particular case, I didn't review that part at
the onset of the application.

MS. FERSTER: At what point did you review
this document then? This Office of Surveyor document

showing the building.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

202

MS. OGUNNEYE: Before the appeal hearing.

MS. FERSTER: But, at -- at -- before the
appeal --

MS. OGUNNEYE: Um-hum.

MS. FERSTER: -- hearing? Would that be
in -- in March of this year then?

MS. OGUNNEYE: Correct.

MS. FERSTER: Can we take a minute with
this document?

MS. GILBERT: I have no objection.

CHAIRPERSON GRIFFIS: What is it? The
plat?

MS. FERSTER: We haven't seen this
document before.

CHAIRPERSON GRIFFIS: Is that in on any
other submissions?

MS. FERSTER: No.

CHAIRPERSON GRIFFIS: Ms. Brown.

MS. BROWN: Excuse me. On behalf of
Montrose, Carolyn Brown.

We understand that it has been -- it's a
Xerox sheet onto one of the drawings that was
submitted to the record.

CHAIRPERSON GRIFFIS: On the second

submission or the first?
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MS. BROWN: It's my understanding it's
part of the March 11th permit drawings.

CHAIRPERSON GRIFFIS: Oh, boy. Okay .
Let's take a minute and we'll take a look at it.

MS. FERSTER: Thank you. We're ready.

CHATIRPERSON GRIFFIS: You're ready?

Ms. Brown, the Board didn't find it. Is
it part of your submission?

MS. BROWN: I doubt that we would submit.

You know, I -- we felt it was up to the Appellant to
submit all the documents that were required. So.

CHAIRPERSON GRIFFIS: I'm not saying it
was required of you, but you said --

MS. BROWN: That was my understanding from
the -- that it was part of the original drawings. So,
T --

CHAIRPERSON GRIFFIS: Oh.

MS. BROWN: -- I may have --

CHAIRPERSON GRIFFIS: Okay. There it is.

Let's move ahead then. We'll get a copy of that also
into the record.

MS. FERSTER: Okay. Yes, we have it now.

Okay. Would you -- would you -- who would
you like to make a copy of that?

CHAIRPERSON GRIFFIS: Whoever's document
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it is?
MS. FERSTER: It's not ours. So.
CHAIRPERSON GRIFFIS: Then don't make a
copy of it.
MS. FERSTER: Okay. I'm going to hand

this back to you, Ms. Ogunneye.

MS. OGUNNEYE: Thank vyou.

MS. FERSTER: And if you could look at
that document and then indicate -- well, first --
first let me ask you one question. Isn't it correct
that normally an Office of Surveyor -- well, let --
let me back -- back up for a minute. Does -- does
that document indicate anywhere any notation to the
affect that any of those walls on that property are
party walls or common division wallgs? Any words to
that affect or notations to that affect on that
drawing?

MS. OGUNNEYE: No, there are none.

MS. FERSTER: And -- okay. And would you
agree looking at that drawing that depicts the
building on the lines drawn by the Office of Surveyor
that the building shown is entirely within the 1lot
line? That -- I'm sorry. Entirely within that lot?

MS. OGUNNEYE: Yesg, the building is within

the lot lines.
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MS. FERSTER: Thank you.

CHATIRPERSON GRIFFIS: Anything else on
that document?

MS. OGUNNEYE: Now, I need to note that
when a building is drawn on the lot line and --

CHAIRPERSON GRIFFIS: Actually, this 1is
cross examination. So --

MS. OGUNNEYE: Oh.

CHAIRPERSON GRIFFIS: -- you can hold up
for answers to the question. Any other questions on
that? The surveyor's plat --

MS. FERSTER: I'm not --

CHATRPERSON GRIFFIS: -- that's going to
be in -- copied and put into the record. No other
guestions on that?

MS. FERSTER: No, on that document no.

CHATIRPERSON GRIFFIS: Very well. Ms.
Ogunneye, does it shows adjacent properties on that?

MS. OGUNNEYE: No, it doesn't.

CHAIRPERSON GRIFFIS: Can you tell looking
at that document that there's a building adjacent or
not a building adjacent? What's the size of the
adjacent lot according to that document?

MS. OGUNNEYE: It's not noted on it and

it's not --
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CHAIRPERSON GRIFFIS: So, you don't know
-- looking at that, you don't know what the condition
-- proposed condition, existing condition is to the
east, west, north or south of that property?

MS. OGUNNEYE: Correct. From --

CHAIRPERSON GRIFFIS: And you've
established the fact that they're party walls on the
property based on the surveyor's plat?

MS. OGUNNEYE: Right. And I did note that
the applicant would draw the proposed structure on the
plat. That is what's being reviewed. The lot 1lines
would define the extent of the lot on which they're
building --

CHAIRPERSON GRIFFIS: Are they required to
draw the adjacent properties on it?

MS. OGUNNEYE: No, they are not.

CHATRPERSON GRIFFIS: Okay. Anything
else?

MS. FERSTER: Yes. Okay. I'm going to
hand you this cross section drawing that you referred
to that was submitted with the October permits. You
indicated in your direct testimony that that was the
document that you referred to in making the setback
determinations. Is that correct?

MS. OGUNNEYE: Which setback specifically?
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MS. FERSTER: Roof structure setbacks.

MS. OGUNNEYE: This would be one of two
documents.

MS. FERSTER: Okay. Now, let me direct
your attention and this is exhibit provided to you in
the supplemental report of Don Hawkins we filed today
as Exhibit 5.

Let me draw vyour attention to the
notation.

MS. GILBERT: Objection, Your Honor. We
have not received a copy of this supplemental filing.

You say it was submitted today?

MS. FERSTER: When -- I'm sorry. When was
it filed? Oh, I'm sorry. It wasn't -- it's filed by
mail. Here's a copy.

MS. GILBERT: Thank you.

CHAIRPERSON GRIFFIS: It was served on
everybody?

MS. FERSTER: Well, it apparently was
served by mail so they did not receive it yet. But,

here's an extra copy.

MS. GILBERT: And when was it served?
Today?

MS. FERSTER: Yesterday. This was a

supplemental report submission I Dbelieve that the
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Board requested Mr. Hawkins to make and it includes

the cross section drawing that was also attached to

the prehearing submission as well as to the -- the
motion to dismiss filed by Montrose and that's -- this
Exhibit 5 is that same document. But, it has some

annotations on it.

We ready?

CHAIRPERSON GRIFFIS: I am.

MS. FERSTER: Let me --

CHAIRPERSON GRIFFIS: I think it's Exhibit
4 though.

MS. FERSTER: I'm sorry.

CHAIRPERSON GRIFFIS: Not sure how your
tabs work on this one, but --

MS. FERSTER: Yes. No, it's Exhibit 5 on
mine. Okay.

CHAIRPERSON GRIFFIS: Okay.

MS. FERSTER: All right. Are we there at
the cross section?

CHAIRPERSON GRIFFIS: Yes, but --

MS. FERSTER: Okay.

CHATIRPERSON GRIFFIS: -- let me be clear.
You're cross examining Ms. Ogunneye on a document
that you submitted today?

MS. FERSTER: Well, this is just a cross
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section that she indicated. This has been submitted
previously I assure you. This just --

CHAIRPERSON GRIFFIS: Okay.

MS. FERSTER: -- happened to be what --

CHATRPERSON GRIFFIS: I'm just trying to
be clear.

MS. FERSTER: -- what was submitted by Mr.
Hawkins because he made some notations on it that I
want to draw her attention to.

CHATIRPERSON GRIFFIS: Very well.

MS. FERSTER: But, is this cross section
the cross section that you reviewed prior to this
appeal in -- in -- and you indicated that it was one
of two documents that -- on which you based vyour
determination with respect to the setback? Is that
correct?

MS. OGUNNEYE: Correct.

MS. FERSTER: Okay. DNow, if you look to
the notation PL on the top of the page. Do you know
what PL -- can you indicate what PL refers to?

MS. BROWN: Excuse me.

CHAIRPERSON GRIFFIS: Yes.

MS. BROWN: Carolyn Brown for the record.

I'm not clear. You said that there are notations

that Mr. Hawkins has made on this drawing and they
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you're referring to a notation PL. I'm just not clear

what you're --

MS. FERSTER: This 1is --

drawing. This says PL.
MS. BROWN: Okay.

MS. FERSTER: It was a --

was on the

a notation on

the drawing that existed independent. Mr. Hawkins put

three letters on this drawing just

SO you can

understand, A4, B, and C. Everything else was
indicated prior to -- was on the document that had
been in the record prior to Mr. Hawkins' submission.

CHAIRPERSON GRIFFIS: I see. Good
clarification.

MS. FERSTER: All -- all that's here is A,
B, and C and that's all he added to it.

So, the PL was on the document prior -- on
this -- on this cross section originally. Can you --

can you indicate what this PL -- what -

referred to?

what this PL

MS. OGUNNEYE: It would be the property
line.

MS. FERSTER: Okay. So, that the dotted
line all the way on the -- that Mr. Hawkins wrote a C

to that would show the property 1line?

He has the

arrow with the C. That's the property line? That
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would be the east property line. Is that correct?

MS. OGUNNEYE: Again, the -- it states
where the property line is and goes straight up and
down the section.

MS. FERSTER: That's correct. But, is Mr.
-- Mr. Hawkins' arrow showing that -- drawing an arrow
to that property line showing C. That is the property
line. Correct?

MS. OGUNNEYE: Yes, it is pointing to the
property line. Yes.

MS. FERSTER: Okay. And referring to Mr.
Hawkins again annotation B, is that showing --

MS. GILBERT: Objection, Your Honor. Can
we have one moment? I believe that -- I -- I want to
be clear on which exhibit we're -- we're referring to
because there seems to be one that has --

CHAIRPERSON GRIFFIS: And you're objecting
because you're not clear on which exhibit we're on?

MS. GILBERT: No, I'm just asking 1if we
can be clear on which exhibit we're referring to
because one has notations on it and the other -- one
has notations that were made by Mr. Hawkins and the
other does not. Apparently, it's not.

CHAIRPERSON GRIFFIS: Next question.

MS. FERSTER: Okay. Okay. Now, turning
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now to the letter B that's pointing to another line on
this drawing. Would you agree that the Iletter B
points to a face-on-line wall or what we referred to
as a -- a wall lot line?

MS. OGUNNEYE: I disagree. From a zoning
standpoint, there's a property line shown. Whether or
not they show me the thickness of the wall on the
adjacent properties is not necessarily my purview.

So, for -- for me to say it's on an
exterior wall, I can't say that. As far as I'm
concerned, that's the center point of the common wall
that separates this property from the next one.

MS. FERSTER: Okay. Well, then let me ask
you this. Turning now to the property line on the
west side of -- the west property -- property 1line,
would vyou agree that that property line is not --
would you agree that the property line is not in the
middle of the -- of the wall?

MS. OGUNNEYE: When -- when an applicant
is building on the property lot 1line, they have an
option of building down the middle or they could put
it all within their lot lines.

MS. FERSTER: Oh.

MS. OGUNNEYE: And that's outside the

purview of =zoning. Now, during construction, the --
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the construction inspectors would enforce whatever
they need to enforce --

MS. FERSTER: Okay.

MS. OGUNNEYE: -- from a construction
standpoint.

MS. FERSTER: So -- so you agree that this
drawing shows that the building wall is entirely
within the lot?

MS. OGUNNEYE: I do not agree to that.
I'm just expressing that when I'm reviewing a drawing
like this, I'm looking within my property lot 1lines
and property line. I don't pay attention to details
as to whether or not the wall is halfway on his
property and halfway on the adjacent property or not.

Because even if he does build the full wall centered
on the center line of his property, I'm only going to
count the half on his part of the property line.

MS. FERSTER: Okay. Thank vyou. Okay.

Okay. All right. I'm almost done. I just want to

ask you a couple of questions about -- a couple more
questions.

Okay. About the roof deck. Are vyou
familiar with the -- the 1910 Building Height Act?

MS. OGUNNEYE: Yes, I am.

MS. FERSTER: Okay.
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MS. OGUNNEYE: I'm sorry. Yes, I am.

MS. FERSTER: And you testified earlier
that the Height Act imposes a -- a height limit at 70
feet for this particular building even though the
zoning regulations would allow a height of 90 feet.
Is that correct?

MS. OGUNNEYE: Correct.

MS. FERSTER: So, it's your understanding
that when the zoning regulations conflict with the
Building Height Act that the Building Height Act
controls. Is that correct?

MS. GILBERT: Objection, Your Honor. I've
-- oObjection to Board members. I Dbelieve that's
requesting a kind of legal interpretation that goes
beyond what Ms. Ogunneye should be equipped to respond
to.

CHATIRPERSON GRIFFIS: I disagree with that
entirely. What we're asking is the -- the briefing on
the jurisdiction of the Board over the Height Act.

MS. GILBERT: Okay.

CHATRPERSON GRIFFIS: But, I don't think
anyone's in dispute --

MS. GILBERT: All right. All right.

CHATIRPERSON GRIFFIS: -- that the Zoning

Administrator should. It Jjust seems to be a
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straightforward valuable question. Do you want to --

MS. GILBERT: Well -- well, let me also
suggest that the dquestion as phrased indicates a
contradiction. Are -- are vyou saying there's a
contradiction in this case or are vyou saying if
there's a contradiction? I would not object if the
guestion said 1if there's a contradiction, but the
guestion seems to assume a contradiction which has not
been demonstrated.

CHAIRPERSON GRIFFIS: Interesting. You
want to rephrase?

MS. FERSTER: I'm -- I'd be happy to
rephrase, but I'm simply going on Ms. Ogunneye's
direct testimony where she indicated that the height
limit in the zoning regulations was 90 feet for this
building and vyet, she applied a height 1limit of 70
feet because that's what the building -- what the --
the statute required. The Height -- the 1910 Height
Act required and my question was simply based on that
testimony that she -- isn't it -- does she then agree
that if, and the question would be an if, if there's a
conflict between the zoning regulations and the Height
Act that the Height Act controls.

MS. OGUNNEYE: Yes, it -- yes.

MS. FERSTER: You agree. Thank you.
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MS. OGUNNEYE: Yes, I agree.

MS. FERSTER: Okay. And then you stated
with regard to the roof structure setback that you
believe that the zoning regulations allow roof decks
as a structure and you referred two provisions of the
zoning regulations.

MS. OGUNNEYE: Correct.

MS. FERSTER: Section 411.17 and Section
2503.2. That's correct? That's --

MS. OGUNNEYE: Correct. Yes.

MS. FERSTER: Okay. Now -- and you also
indicated that you were familiar with the Height Act.

That's correct?

MS. OGUNNEYE: Yes.

MS. FERSTER: Okay. Can vyou indicate
where in the Height Act those particular exceptions
are stated?

MS. OGUNNEYE: 1In Section 6-601.05H.

MS. FERSTER: Would you like to read that
section -- the applicable part of -- part of that
section which states the exceptions indicated in the
zoning regulations?

MS. OGUNNEYE: Right. It says "Spires,
towers, domes, minarets, pinnacles, penthouses over

elevator shafts, ventilating shafts, chimneys,
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smokestacks, and fire sprinkler tanks may be erected
to a greater height than any limit prescribed in this
subchapter."

MS. FERSTER: Okay. And -- and where in
that enumeration does it indicate that roof decks may
be erected to a greater height than permitted in the
statute?

MS. OGUNNEYE: Roof decks are structures
that -- that are allowed within the penthouse
structures and it refers to penthouses and again,
there isn't always -- the regulation doesn't always
cover everything and it does give us the -- the leeway
to apply similar.

MS. FERSTER: Okay. So, your testimony is
that a roof deck then because it is a similar to the
specifically enumerated structures that are permitted
as exceptions to the Height Act, that you have the
discretion as Zoning Administrator to add structures
in addition to those that are specifically enumerated
in the Height Act?

MS. OGUNNEYE: Again, when we review any
penthouse structures, we go by Section 411 of DCMR 11
which happens to be outside of the Height Act itself.

MS. FERSTER: I understand that.

MS. OGUNNEYE: It goes beyond the
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limitations of the Height Act. So, I don't see why we
should now --

MS. FERSTER: I'm just --

MS. OGUNNEYE: -- tie Section 411 to the
Height Act.

MS. FERSTER: And again, I'm just focusing
now on the statute not the regulations.

MS. OGUNNEYE: And I'm doing the same.

MS. FERSTER: But, now to ask vyou a
question. Do you believe that under the statute
looking --

MS. GILBERT: Objection, Your Honor.

Okay. What she believes --
CHAIRPERSON GRIFFIS: It seems to be a
straightforward question. She's asking if you see it

actually listed a deck as a roof structure in the

Height Act.

MS. OGUNNEYE: And I --

CHAIRPERSON GRIFFIS: I think it's been
answered.

MS. OGUNNEYE: -- I answered -- right. I

did answer it before.
MS. FERSTER: No, I asked you whether you
believed that the Height Act gave you the discretion.

I -- I guess I heard -- if I heard your answer, your
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answer was that you believe that your authority comes
from the regulations. Is that correct?

MS. OGUNNEYE: 1In this particular case, it

does.

MS. FERSTER: Okay.

MS. OGUNNEYE: Because --

MS. FERSTER: Thank you.

MS. OGUNNEYE: -- the roof structure is
above --

MS. FERSTER: Thank you.

MS. OGUNNEYE: -- the Height Act.

MS. FERSTER: Okay. Okay. That's all of
my questions.

CHAIRPERSON GRIFFIS: Ms. Miller has a
qguick guestion, Ms. Ogunneye.

VICE CHAIRPERSON MILLER: I -- I have one
question for you. I believe you said that when you
look at the Office of Surveyor plat, you can't make a
determination with respect to adjacent properties or
with respect to party walls. Is that correct?
Because there is no adjacent properties reflected on
that.

MS. OGUNNEYE: That is correct. Yes, our
review is limited within the lot lines.

VICE CHAIRPERSON MILLER: My -- my
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question is what document do you look at when you make
your determination with respect to party walls?

MS. OGUNNEYE: The plat and whether or not
there's a side yard provided. 1If there's no side yard
provided -- because what happens is if they had shown
a side yard of one foot, we would make them go all the
way to the property line or come before the Board for
relief. Because then they won't be meeting their
minimum side yard required.

VICE CHAIRPERSON MILLER: I'm sorry. I
thought you said you can't make a determination from
the plat and then you said you do make a determination
from the plat.

MS. OGUNNEYE: No, what I said was I can't
-- okay. Depending on how the plat is drawn. In this
particular, as long as the proposed structure is shown

from property lot line to property lot 1line, we're

going to assume -- well, it is conclusive that it's a
party wall. Because they cannot have anything less
than 8 feet. In other words, the Zoning

Administrator's Office would not approve a drawing
that has less than an 8 foot side yard unless it is
existing condition that's 5 feet or more.

VICE CHAIRPERSON MILLER: Okay. Now, in

this particular case, could you -- was the
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determination made from the plat that there were two
party walls?

MS. OGUNNEYE: Yes.

VICE CHATIRPERSON MILLER: Based on what?

MS. OGUNNEYE: Based on the way the
Applicant located the -- the proposed structure on the
plat showing no side vyards.

VICE CHAIRPERSON MILLER: Okay.

CHAIRPERSON GRIFFIS: Anything else from
the Board? Ms. Brown, cross.

MS. BROWN: Ms. Ogunneye, vyou testified
about the 1910 Height Act and the specific exceptions
to the height in subsection or paragraph H spires,
towers, domes, minarets, pinnacles, penthouses,
ventilation shafts, chimneys, and smokestacks. In
that enumerated 1list, do vyou see anything about
heating, wventilation, air conditioning, electrical
systems?

MS. OGUNNEYE: Yes, I do.

MS. BROWN: Those words?

MS. OGUNNEYE: No, not specifically -- I'm
sorry. One second. I'm sorry. Can you restate the
guestion please?

MS. BROWN: Yes, let me restate the

question. Does the 1910 Height Act prohibit heating,
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ventilation, air conditioning, and electrical systems
on the roof of the building based on the enumerated
list of exceptions in sub -- in paragraph H?

MS. OGUNNEYE: No, it doesn't.

MS. BROWN: And would you say though that
they are not listed there specifically? Are they?

MS. OGUNNEYE: No, they're not listed
specifically.

MS. BROWN: So, 1s this 1list exhaustive
then?

MS. OGUNNEYE: No, it isn't.

MS. BROWN: So, then roof decks may be
permitted then under the 1910 Height Act even though
it's not specifically enumerated in the Act?

MS. OGUNNEYE: Correct.

MS. BROWN: Thank vyou. I have another
question for vyou. Is it vyour testimony that
regardless of whether it's a face-on-line common
division wall or party wall, if a building wall is
constructed on an interior lot line that it does not
require this setback?

MS. OGUNNEYE: That would be correct.

MS. BROWN: And finally, you don't enforce
the Office of Surveyor laws or regulations with

respect to surveyor's plats. Do you?
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MS. OGUNNEYE: No, we don't.

MS. BROWN: Okay. Thank you. That's all.

CHAIRPERSON GRIFFIS: Does the ANC have
cross?

MR. ROTH: Thank you, Mr. Chairman. For
the record, my name is Alan Roth, Chairperson of ANC-
1C accompanied by Commissioner Bryan Weaver, Single-
Member District 1C-03.

Ms. Ogunneye, directing your attention to
the period between the issuance of a stop-work order
and the reissuance of the new permits in early
October, who was the person who made most of the
decision affecting these permits? Was 1t yourself?
Was it Mr. Noble?

MS. OGUNNEYE: I was both of us.

MR. ROTH: Do you want to describe -- I
asked who made most of the decisions. I mean who made
the -- who made the decisions ultimately that led to

the issuance of the permits and the resolution of all
the questions that we're asking about today?

MS. OGUNNEYE: We had a couple of meetings
and at the meetings, the issues were discussed,
addressed and Mr. Noble and myself did confer and
discuss the issues and decisions were made.

MR. ROTH: Who were those meetings with?
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MS. OGUNNEYE: We had met with Ann
Hargrove. We met with Norman Smith Architects. We
met with Gail Montplaisir. I'm sorry if I --

MR. ROTH: Montplaisir.

MS. OGUNNEYE: Thank you. I'm sorry.

MR. ROTH: Okay. Now, you said I believe
in your testimony that you issued a stop-work order in
September based upon your findings, your conclusions
that there were some zoning violations or
irregularities. 1Is that correct?

MS. OGUNNEYE: No, what I said was we did
issue a stop-work order because there were issues that
were brought to our attention that we needed to
address.

MR. ROTH: And -- and those issues were
brought to your attention by the Hargroves, by Council
Member Graham, by other members of the community. Is
that correct?

MS. OGUNNEYE: I believe that's correct.

MR. ROTH: But, you were not present, were
you, at a meeting on October 20th at DCRA at which Mr.
Noble and Deputy Director Lewis and another
representative of DCRA met with Ms. Hargrove and
myself and a representative of Council Member Graham's

office. 1Is that correct?
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MS. OGUNNEYE: That's correct.
CHAIRPERSON GRIFFIS: I'm sorry, Mr. Roth.
But, what's the pertinence of this?

MR. ROTH: Well, I'm going to try to get
to this in a moment. To the extent that you weren't
there Ms. Ogunneye, therefore, vyou don't know what
reasons or explanations Mr. Noble gave at that time,
do you, for the decisions made with respect to the
three issues in this appeal?

MS. BROWN: I have an objection. It
assumes that a decision was made at that meeting.
We've had no testimony as to the affect of what went

on at that meeting.

MR. ROTH: Well, I -- I didn't say a
decision was made. I -- I -- the question I asked was
whether she had -- on -- on account of the fact that

she was not at that meeting on October 20th,
therefore, she has no way of knowing what Mr. Noble
told the people who were in attendance at the meeting
as to why certain decisions were made or not made.

This is a meeting that occurred four days
after the October 16th permit was issued and 14 days
after the October 6th permit was issued. Clearly,
some decisions were made on October 6th and October

le6th.
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MS. GILBERT: I'm going to also object. I
think that Ms. Ogunneye has already stated that she
was not present at that meeting.

CHAIRPERSON GRIFFIS: Okay.

MR. ROTH: Okay.

MS. GILBERT: I think Mr. Roth has made
his point.

CHAIRPERSON GRIFFIS: Ms. Ogunneye doesn't
know what was done or what wasn't done.

MR. ROTH: 1I'll accept that. Now, you --
if I understand correctly, you recalculated the FAR
numbers just recently because you were unable to find
any record of FAR calculations previously. Is that
correct?

MS. OGUNNEYE: That's correct.

MR. ROTH: And so, I'm -- I'm compelled to
ask are the explanations that you're giving today in
response to these questions the result of decisions
that were made or are they -- are -- are they the
decisions that were made or the conclusions that were
reached back at the time on October -- prior to
October 6th and 16th or are they explanations that you
have derived after looking at the records subsequent
to the filing of this appeal?

MS. GILBERT: I'm also going to object to
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that question. I believe that Mr. Ogunneye has been
very --

MR. ROTH: Ms. Ogunneye.

MS. GILBERT: Ms. Ogunneye has been very
clear in her direct testimony that she reviewed the
calculations in preparation for this hearing to
confirm that the previous -- the calculations that
were previously made were correct. I think that
speaks for itself.

MR. ROTH: And the question went beyond
the FAR calculations to all the other testimony she's
given today as to the legal or factual rationales for
all of the other decisions that were made.

CHATIRPERSON GRIFFIS: Are they based on
your new calculations and analysis or are they based
on the original decisions and analysis?

MS. OGUNNEYE: Everything 1is based on
actions that were taken since the stop-work order.

MR. ROTH: Okay. I recognize that. But,
are they the result of your having gone back and
reviewed the file and reviewed the records or are you
testifying to the decisions and rationales that you
personally derived or came up with back at the time
between September 5th and October 16th?

MS. OGUNNEYE: That's a difficult one
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because my testimony is based on my personal reviews
as well as documentations that I've had access to to
review that are pertinent to this project.

MR. ROTH: Which -- which of your -- which
of -- which of the opinions or interpretations or
facts that you've testified to today are based upon
actions taken prior to October 16th by yourself wversus
interpretations that you've reached subsequent to the
filing of this appeal?

MS. OGUNNEYE: Now, most of my testimony
has been based on my knowledge of the =zoning
regulations and how I would apply it with any project.

MR. ROTH: Okay. Thank vyou. Let's talk
about this issue of roof -- not -- not the deck, but
the -- the roof structure or penthouse if you want to
call it that and specifically this issue of whether
the sidewalls are exterior walls or not exterior
walls.

If I understand you correctly, what you're
saying is this is based upon an interpretation of DCRA
that says in the case of a party wall which is the
original phrase or word that you used, but in the case
of a party wall, there's not required to be a setback
from the sides of the building. Is that correct?

MS. OGUNNEYE: If it is a party wall, yes,
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there wouldn't be any setback required for a sidewall.

MR. ROTH: And what is the legal basis?
What's the statute or regulation that you can point to
that allows you to make that decision?

MS. OGUNNEYE: The Section 405.3.

MR. ROTH: What does that say?

MS. OGUNNEYE: In lots --

CHAIRPERSON GRIFFIS: We're read -- we're

read that into the record twice.

MR. ROTH: Okay. How old is that
interpretation?
CHAIRPERSON GRIFFIS: It's not an

interpretation. 1It's the regulation.

MR. ROTH: I don't -- I don't -- I don't
believe that that -- what I perceive to be an
interpretation is exactly what the regulation says.

CHAIRPERSON GRIFFIS: Well, I would agree
with that. I'm not sure 405.3 answers the question
directly.

But, your question to her was?

MR. ROTH: How -- how old 1is the
interpretation based upon 405.3 that allows DCRA to
conclude that they're not regquired to -- that there is
not required to be a setback from the sidewalls of --

of a -- of a row house building.
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CHAIRPERSON GRIFFIS: Because a row house
is a matter of right building type in the R-4 zone.

MR. ROTH: I'm talking about the roof
structure. I'm talking about the required setback for
the roof structure.

As I understand it, she's testified that
DCRA's interpretation is that there's required to be a
setback in the front of the building and the rear of
the building.

CHAIRPERSON GRIFFIS: Right.

MR. ROTH: But, that there's not required
to be one from the sides of the building.

CHAIRPERSON GRIFFIS: Okay.

MR. ROTH: How old is that interpretation?

MS. OGUNNEYE: As old as 1958 except for
whatever amendments that might have been done since
then.

MR. ROTH: Are you familiar with Zoning
Commission Order Number 4767?

CHAIRPERSON GRIFFIS: What is it?

MS. OGUNNEYE: There's so many orders --

MR. ROTH: A 1986 decision that's been
submitted for the record I believe previously with
regard to the Zoning Commission's conclusions about

the -- the definition of what setbacks are required.
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That it's included as -- yes, it's an exhibit in -- in
-- in a document that's been previously submitted
prior to today.

CHAIRPERSON GRIFFIS: Exhibit Number 3 of

whose document is this? This is the Building Height

Act.

MR. ROTH: No, this is -- this 1is a
decision -- this 1is a decision of the Zoning
Commission.

CHAIRPERSON GRIFFIS: Who signed it? Mr.
Steven Sher. Well, clearly that's trouble.

MR. ROTH: It is Exhibit 1 to Appellant
Kalorama Citizens' Association's memorandum of law and
the Height of Buildings Act which was submitted prior
to last week's hearing.

CHAIRPERSON GRIFFIS: Exhibit 1. You're
looking at Order 476 then?

MR. ROTH: Yes.

CHAIRPERSON GRIFFIS: Got va. So, let's
get to the pertinent parts.

MR. ROTH: The pertinent part is 1is she
familiar with that?

CHAIRPERSON GRIFFIS: Obviously not.

MR. ROTH: And so, Ms. Ogunneye, I take it

what you're telling me 1is the interpretation you've
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given wus of 405.3 has never Dbeen reviewed or
reconsidered in light of that Zoning Commission order.
Is that correct?

MS. OGUNNEYE: I would need to review the
Zoning Commission order to answer that question.

MR. ROTH: Okay. Putting aside that
question for a moment, how can a party wall be a party
wall if there's no parties sharing it?

MS. OGUNNEYE : Now, from a zoning
standpoint again, we review based on the immediate
property lot lines that are before us. We don't look
at the adjacent properties. Everyone has a right to
build whatever is by right within the zone or within
their lot line.

MR. ROTH: That's not the question. The
question is how can a wall be a party wall if there is
no other party sharing the wall?

MS. OGUNNEYE: Okay. If it's some -- 1if
it's a corner lot for instance, then it would be a
sidewall and then you won't -- it won't be a party
wall, but as long as it's in between rows of row
dwellings, it will have a party wall and there are
very few 1lots in D.C. that have wvacant 1lots in
between.

MR. ROTH: Right. ©Let me -- let me pass
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down to you and I'll pass up to the Board a copy of
the definition of party wall from Webster's. Let me
give you a minute to review that definition and I'll
ask you to read it aloud for the record.

MS. OGUNNEYE: "Party wall: A wall which
divides two adjoining properties usually having half
its thickness on each property and in which -- in
which each of the owners of the adjoining properties
has rights of enjoyment; a wall on or near the
boundary 1line between adjoining owners and owned by
them in common or in severalty or by one owner alone
and providing mutual rights of support for the
respective adjacent buildings or structures."

MR. ROTH: Mutual rights of support for
the respective adjacent buildings or structures. Now,
you've seen the photographs of this structure at 1819
Belmont including the section of the roof structure
which you've determined is built on a party wall.
That roof structure is built on top of a wall that
rises above the adjacent building and that is part of
the habitable area of the house.

Explain to me under this definition how
any part of that exterior wall --

MS. GILBERT: Objection, Your Honor.

MR. ROTH: -- built on 18 -- can I finish
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the question?

MS. GILBERT: Objection. The use of the
term exterior wall.

MR. ROTH: Well, it's -- it's --

CHAIRPERSON GRIFFIS: Go ahead.

MR. ROTH: I'l1l] -- 1I'll rephrase 1it.
Explain to me how any part of a wall which rises above
the adjacent row house and which has windows in it can

be a party wall under that definition in Webster's.

CHAIRPERSON GRIFFIS: Let's get through
this quickly because this is where I see -- Mr. Roth,
two things. First of all, you're asking her to define

it through the definition you've Jjust handed her.
Secondly, it -- this question has been asked three
times now.

MR. ROTH: Well, Mr. Chairman, she
acknowledged in her earlier testimony that in the
absence of a definition in the zoning regulations,
Webster's would be the controlling definition.

CHAIRPERSON GRIFFIS: Right.

MR. ROTH: This is the first time that the
controlling definition has actually been placed before
her and that she's been asked to look at it and
testify to it.

CHATIRPERSON GRIFFIS: Is this the
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Webster's they have at DCRA?

MR. ROTH: This is the Webster's right
next door.

CHAIRPERSON GRIFFIS: Oh. Okay.

MR. ROTH: You can smell the ink on the --

CHAIRPERSON GRIFFIS: Okay. Yes.

MS. OGUNNEYE: The definition is still in
line with what I pretty much expressed which is a wall
that's shared by two adjoining property owners and
that's all the definition refers to.

MR. ROTH: And so, your testimony is that
the wall that has been built up by Montrose on the
1819 side of that boundary line, it rises above the
adjacent row house, is shared by both structures. Is
that what you're saying?

MS. OGUNNEYE: It can be shared by both
structures. The adjacent property has the right to
build up to 70 foot height as well at which point they
will cover in the exposed part of this party wall.

MR. ROTH: Um-hum. And -- and --

MS. OGUNNEYE: I mean you're asking me to
speculate here.

MR. ROTH: Well, I'm -- I'm asking you how
something can be something that it obviously isn't,

but we'll get on -- we'll move on to -- to another
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qguestion.

MEMBER ETHERLY: Or -- or actually, let me
ask it a different way and maybe a more direct way.

If -- if it's a party wall at some point
as that wall rises upward vertically, can it stop
being a party wall? So, can it essentially -- perhaps
what Mr. Roth is getting at is when you look at the
picture, clearly there's half of it that doesn't have
something on its -- on -- on the other side of it.
So, can half of it -- can half of its height be a
party wall and then the upper half be an exterior
wall?

MS. OGUNNEYE: Right. I believe in my
testimony I explained that in circumstances where you
have party walls, the -- the builder has the choice of
putting the wall completely on their side of the lot
line or do it halfway between. If they did it
halfway, they'll have to get consent of the adjoining
neighbor.

As far as zoning i1s concerned, i1f they
don't provide a side yard of any kind, it's a party
wall. That's the intent.

VICE CHAIRPERSON MILLER: Ms. Ogunneye, I
just have a follow-up gquestion on that. If you had a

totally wvacant lot next door to this property, so no
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building from the bottom halfway up, just totally
vacant --

MS. OGUNNEYE: Right.

VICE CHAIRPERSON MILLER: -- would the --
would the wall be an exterior wall or a party wall by
your definition? Given that whoever is going to build
on that property could at some point build a wall
there or build a -- a structure there.

MS. OGUNNEYE: It would still be -- it
would still be party wall. I'm sorry.

VICE CHAIRPERSON MILLER: Okay.

MEMBER ETHERLY : So, let me -- let me flip
it and perhaps we're probing where I hope the cross
examination was going to get us. What -- what would
-- I don't want to use the picture because obviously
the picture's at issue here.

MS. OGUNNEYE: Right.

MEMBER ETHERLY: But, can you give an
example of what an exterior wall would be? Because it
almost sounds like perhaps the definition that you're
using is suggesting that there never can be such a
thing as an exterior wall.

MS. OGUNNEYE: Okay. The reason why there
can't be an exterior wall in this case is you have a

series of row houses. When you get to the end unit,
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that particular unit would have to set back from the
exterior wall and the front and the back, but all the

ones in the middle would not have to because they have

party walls all along. So, for those particular
middle -- the -- the lots placed in the middle of a
series of lots would always be a party wall. It's up

to each person how they choose to build up on it.

MEMBER ETHERLY: And even 1f I am the
owner of a property that has a missing tooth next to
it, that's still a party wall under your
interpretation?

MS. OGUNNEYE: Correct.

MEMBER ETHERLY: Okay. Thank you.

MS. OGUNNEYE: Now, if vyou have houses
that have breezeways, doglegs, if that were the case,
they would have to set Dback. Because at the
breezeway, they've already created an open court and
they've already -- you know, they're no longer a party
wall in that kind of scenario.

MEMBER ETHERLY: Okay. Thank vyou, Mr.
Chair.

MR. ROTH: Ms. Ogunneye, turning to the
issue of the roof deck, I believe you testified that
there were two sections of the regulations you were

relying on 411.17 and 2503.2. Let's look at 2503.2.
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As I wunderstand it, you said that it is
the interpretation of DCRA that the same provision
applies to roof decks as applies to structures at or
just above grade and require yards. Is that correct?

MS. OGUNNEYE: I'm sorry. Could vyou
rephrase that?

MR. ROTH: I asked if I was correct in
understanding that you're saying it's DCRA's
interpretation that the same principle in that
provision also applies to roof decks. Is that
correct?

MS. OGUNNEYE: The part of this that we
were trying to extract from was the railing.

MR. ROTH: Well, how do you go from a
provision that deals with structures built at grade or
-- or less than 4 feet above grade --

MS. OGUNNEYE: Um-hum.

MR. ROTH: -- to railings on roof decks?
What -- what's the basis for that interpretation?
MS. OGUNNEYE: The -- the -- the part uses

any railing required by D.C. Construction Code which
is what is applicable for the roof deck.

MR. ROTH: Well, the provision applies to
structures in required yards.

MS. OGUNNEYE: True.
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MR. ROTH: There are other provisions of
law like the Height Act that apply to thing built on
roofs perhaps.

CHAIRPERSON GRIFFIS: Okay.

MS. OGUNNEYE: Right. I would suppose --

CHAIRPERSON GRIFFIS: Let me see -- your
answer 1s that vyou've established the fact that
railings don't go to height or establishment of height
based on that section. That's talking about
structures that are no more than 4 feet above.

So, you're continuing that interpretation
that railings don't go to height.

MS. OGUNNEYE: Correct.

CHAIRPERSON GRIFFIS: That's your --
that's your testimony. That's your answer.

MS. OGUNNEYE: Correct.

CHAIRPERSON GRIFFIS: Okay. Agree or not

you got the answer.

MR. ROTH: Okay. I -- I think I
understand what she's saying now. So, turning our
attention now to the Height Act, is it your

interpretation that that provision of the regulations
or that interpretation of that provision of the
regulations overrides the Height Act as well?

MS. OGUNNEYE: The Height Act exempts --
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okay. How -- I need to rephrase that. I think I had
already given testimony that the Height Act does not
control the part of the structure that's above the
roof which would be all vyour ©roof structures,
penthouses which Section 411 governs.

So, when I'm looking at the roof deck of
the penthouse or all of that, I'm looking at it
outside of the Height Act and with Section 411 of the
zoning regs.

MR. ROTH: Okay. So, 1let's direct our
attention to Section 411. Where in Section 411 is
there any reference whatsoever to roof decks or more
specifically, in the first section of 411, what kinds
of examples do they give in the regulations for what
constitutes roof structures?

MS. OGUNNEYE: It refers to housing for
mechanical equipment, stairways and elevator
penthouses. Now, i1f you had a stairway, that would be
your means of accessing the deck. So, that would not
preempt me from allowing a deck on the roof.

MR. ROTH: Do you see any -- either in
that provision or in the Height Act any exception to
the Height Act for things other than I guess what
could best be described as decorative or mechanical

structures as opposed to structures designed and
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intended for regular human usage? For the regular use
and enjoyment of the residents of a building.

MS. OGUNNEYE: I need you to rephrase
that. You lost me.

MR. ROTH: In the definitions -- I'm
sorry. In the exceptions to the Height Act --

MS. OGUNNEYE: Okay.

MR. ROTH: -- or in the descriptions of
roof structures in 411, do vyou see anything
enumerated, anything described as a roof structure,
anything described as an exemption to the Height Act
that is a -- that is something intended for regular
human use and enjoyment by the residents?

MS. OGUNNEYE: If you had a pool on the
roof, that would be a use intended for the residents.

MR. ROTH: Well, and -- and what are you
referring to there?

MS. OGUNNEYE: 411.1 in DCMR 11.

MR. ROTH: You're saying that that would
be a -- a roof structure?

MS. OGUNNEYE: A swimming pool on the

roof. Yes, it would be.

MR. ROTH: And -- and is that -- is it
your interpretation that -- that the Height Act is
subsidiary to 411°? I think -- I thought you said
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before that the Height Act is -- supersedes 411.

MS. OGUNNEYE: No, I said the Height Act
does not affect or apply to 411 not that it supersedes
it. The Height Act is to the high point of the roof.

It's measuring the height from the curb to the
rooftop.

MR. ROTH: Does DCRA have the power to
define in the zoning regulations roof structures that
can exceed the requirements of the Height Act other
than those specified in the Height Act?

MS. GILBERT: I'm going to object, Mr.
Griffis and members of the Board and the basis of my
objection is that Ms. Ogunneye has already answered
that question several times over again. She was asked
if -- and I think that the guestion is trying to turn
her testimony.

I believe that what she testified was that
the fact that something was not specifically

enumerated in the Height Act did not preclude the

Department in the regulations from -- from including

other similar types of -- of roof structures.
CHAIRPERSON GRIFFIS: Right. I tend to

agree and -- and perhaps it -- you're the wvictim of

being the last one to cross Mr. Roth, but I think we

have covered it. I mean I've let it go a little bit.
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MR. ROTH: Right.
CHAIRPERSON GRIFFIS: But, I -- I think

her testimony is clear and again, whether agreed with

or not, it is what it is and so, we need a -- or you
need to make your case from -- from what that is.

MR. ROTH: All right. I just -- all
right. I just have one 1last -- one 1last set of
questions pertaining to the attic and there -- there

won't be many questions.

Mr. Chairman, I don't believe Ms. Ogunneye
ever actually defined the term attic in response to
your question.

CHAIRPERSON GRIFFIS: That's correct.

MR. ROTH: And -- and the question I have
for Ms. Ogunneye 1is what is the definition of an
attic?

MS. GILBERT: I'm -- I'm going to object
again and say that Ms. Ogunneye did testify with
respect to the definition of an attic wunder the
definition of both habitable full space and gross
floor area.

CHAIRPERSON GRIFFIS: Right.

MS. GILBERT: And from those two
definitions, she did glean a definition of an attic to

be a nonhabitable space which was 6 feet 6 inches or
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less.

CHAIRPERSON GRIFFIS: Right. And we do
have in the record, I don't know who submitted it, but
we do have a definition also from Webster's on attic.

MR. ROTH: Yes, it was submitted and I --
I guess -- I guess in light of counsel's objection, I
just want to clarify or -- or -- or make clear or ask
Ms. Ogunneye to make clear is that your definition or
do you apply the Webster's definition?

MS. GILBERT: May we look at the Webster's
definition again? Does anybody have the Webster's
definition before she's asked to response to that
question?

CHAIRPERSON GRIFFIS: Is there a doctor in
the house? Who's got a dictionary?

MR. ROTH: Mr. Chairman, maybe we can
shorten this by -- by my simply asking Ms. Ogunneye, I
-- I believe that you testified near the end of your
direct examination that the attic is measured from the
floor to the underside of the structural members. Is
that what you said?

MS. OGUNNEYE: Yes, I did.

MR. ROTH: And is it vyour opinion that
sheetrock applied to the top of a room is a structural

member?
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MS. OGUNNEYE: Sheet rock applied to the
top of --

MR. ROTH: Applied to -- applied to the
ceiling.

CHAIRPERSON GRIFFIS: You measure from the
floor to the finished ceiling to establish the 6 feet
67

MS. OGUNNEYE: No, the finished ceiling
isn't in place yet.

CHATIRPERSON GRIFFIS: Pardon me.

MR. ROTH: I thought you said that the --
that the space was built out.

MS. OGUNNEYE: The space was built out.
The measurement was taken from the floor and I'm not
sure that it's a finished floor yet to the underside
of collar tie. That was what I said. Which is a
structural member.

CHATIRPERSON GRIFFIS: Make sense?

MR. ROTH: It makes sense now, but it
sounds to me like it contradicts her earlier testimony
and -- and --

MS. OGUNNEYE: That's what I said earlier.

CHAIRPERSON GRIFFIS: No, in fact, I do
remember because that would be part of the definition

of the -- the height. Because she said from the floor
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to the structural member, the collar ties.

MR. ROTH: She did -- she did say that?

CHAIRPERSON GRIFFIS: That's correct.

MS. OGUNNEYE: Um-hum.

MR. ROTH: And -- and going back again to
the definition there 1in Webster's which hopefully
you've had a chance now to review which I now don't
have in front of me. That's okay. Would you -- would
you read the underlined language please?

MS. OGUNNEYE: Sure. "The part of a
building immediately below the roof and wholly or
partly within the roof framing."

MR. ROTH: And I'm not an expert in this
obviously, sir. You're going to have to help me here,
but was -- based upon what vyou know of what these
inspectors measured when you sent them out last week,
the measured from where to where?

MS. OGUNNEYE: From the floor to the
underside of collar ties and they had 6 foot 5 inches.

MR. ROTH: Okay. Thank you. Appreciate
your indulgence, Mr. Chairman.

CHATRPERSON GRIFFIS: No problem. Ms.
Miller, did you want a follow-up question?

VICE CHAIRPERSON MILLER: I have one

follow-up question and I think this is where Mr. Roth
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was going and -- and I guess other members think that
the -- you've already answered this, but I'm not clear
about the answer.

Separate from the Height Act, leaving that
aside, when you're looking 411 roof structures, is it
your testimony that where something is not necessarily
enumerated that DCRA can add in a type of structure
that it believes falls within that provision in your
opinion? That fits within the provision even though
it's not specifically enumerated?

MS. OGUNNEYE: Anything that's a similar
use, yes. If you have a stairway accessing the roof,
you could have a deck on top of the roof which would
be the reason why you have the stairs.

Now, people would have roof hatches to
access the roof to -- to -- I'm sorry. To walk on the
mechanical equipment. In other words, 1if you had
someone coming in that needed to repair or do repair
work on the mechanical equipment itself, vyou don't
particularly have to have a stairway access to the
roof. You can -- you can achieve that by just having
a roof hatch. But, -- would not allow you to have a
roof hatch to access a roof deck which is where the
stairs pretty much come into play.

VICE CHAIRPERSON MILLER: So, Dbasically,
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you decide that based on similarity to what's in there
within the regulation?

MS. OGUNNEYE: Correct.

MR. ROTH: Thank you.

CHAIRPERSON GRIFFIS: Anything else? Any
other questions? Very well. Thank you very much. I
think that concludes our session for today.

MS. BROWN: May I --

CHATRPERSON GRIFFIS: Oh, I'm sorry. We
still got -- yes, let's -- I thought I might. More
cross. No, you want to do --

MS. BROWN: If -- we do our case.

CHAIRPERSON GRIFFIS: Yes, I know. That's
two hours though.

MS. BROWN: Oh. Okay.

MS. GILBERT: Redirect?

CHAIRPERSON GRIFFIS: Oh, boy. Sure.

MS. GILBERT: If I need it. Let me just
check through my questions that I had intended --

CHAIRPERSON GRIFFIS: Start checking your
calendars and look at the afternoon of the 23rd.

How long is the owner's case going to be?

MS. BROWN: I'm hoping that we can take no
more than 20 minutes.

CHATIRPERSON GRIFFIS: In presentation of
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the case?

MS. BROWN: Presentation, witnesses, 20
minutes.

CHAIRPERSON GRIFFIS: Okay.

MS. BROWN: That's what I'm hoping.

CHAIRPERSON GRIFFIS: Redirect?

MS. GILBERT: Let me just see of any of
this is necessary. All right. I'd just like to go

over this one more time.

Referring to the Office of Surveyor's
plat, in looking at the -- the plat, can you determine
if the structure goes to the lot 1line? If the
proposed structure goes to the lot line.

MS. OGUNNEYE: The proposed structure on
the D.C. Surveyor's plat is on the lot line.

MS. GILBERT: And in looking at the plat,
you're able to see that it is on the lot line?

MS. OGUNNEYE: Yes, I am.

MS. GILBERT: Okay. And so, it was on
that basis that you testified that it was a party -- a
party wall because the wall was right up against the
lot 1line or the proposed structure was right wup
against the lot line?

MS. GILBERT: Correct. And like I noted

-- noted before, if there is no setback from that
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property lot line, it's assumed to be a party wall or
has to be a party wall.

MS. GILBERT: And in making that
determination, did you also review the plans that were
submitted by the builder including the cross section?

MS. OGUNNEYE: Yes, I did.

MS. GILBERT: Okay. So, that you -- vyou
wouldn't necessarily rely entirely on the survey all
by itself. You would 1look at the survey in
conjunction with the plans that were submitted?

MS. OGUNNEYE: Correct. And for the
record, the surveyor's plat when given to the
Applicant only shows the footprint of the lot line,
the street frontage, and any applicable alleys.

MS. GILBERT: Okay.

CHAIRPERSON GRIFFIS: When it's given to
the Applicant. That's what you said?

MS. OGUNNEYE: Correct.

CHAIRPERSON GRIFFIS: And when it comes
back?

MS. OGUNNEYE: When it comes back to
Zoning, they would have located the proposed

structures on it and noted all the relevant setbacks.
CHAIRPERSON GRIFFIS: Okay. Good.

Anything else?
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MS. GILBERT: Now, there are a couple of
questions I believe by Mr. Roth in which he suggested
that -- he -- he dquestioned whether vyou were --
whether you had made certain determinations after the
fact or whether those were the same determinations
upon which the October 6th and October 16th permits
were issued.

In either case, what documents would you
-- 1n making your review 1in preparation for this
hearing and to confirm the decisions that were made by
the Department, did you review the permit file and the
plans that had been previously submitted? Maybe I
don't need this.

MS. OGUNNEYE: Yes, I did. I reviewed all
documents from the onset of the -- the project.

MS. GILBERT: And that would include all
of the structural and architectural drawings and the
Office of Surveyor's plat and so on.

MS. GILBERT: ©Not the structural, but yes,
the -- the Surveyor's Office -- I'm sorry, the plat
from the Applicant that was provided to them by the
Surveyor's Office and all the architectural documents.

MS. GILBERT: Okay. And would it also
include the FAR graphic that was submitted by the

builder?
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MS. OGUNNEYE: Yes, we had requested that
they do a detailed analogy of how they did write the
FAR and I went ahead and we did mine just for -- for
comparison purposes.

MS. GILBERT: Right. So, that whether it
was you or whether 1t was Mr. Noble, the same
documents were reviewed -- were being looked at at the
time the permits were issued, the October 6th and the
October lé6th permits, prior to their issuance.

MS. OGUNNEYE: Correct.

MS. GILBERT: Those are the same documents
that you reviewed later to confirm that -- the
determination?

MS. OGUNNEYE: Correct.

MS. GILBERT: All right. One more. Okay.

And the last question, referring to Section 11 DCMR
405.3, Ms. Ferster asked vyou some dguestions in
relation to that section which essentially says that
if there -- 1f the -- 1let's refer to the section.
Okay. In a -- in wvarious R-5 -- R -- in a R-2, R-3,
R-4 or R-5 District when a dwelling, I'll gkip over
here a bit, does not share a common division wall with
an existing building or building being constructed
together with a new building, it shall have a side

yard. All right.
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Is the opposite true? If it does share a
common wall, then no side yard is required?

MS. OGUNNEYE: That would be right.

MS. GILBERT: Okay. I have no further
questions.

CHAIRPERSON GRIFFIS: Thank vyou. Do you
want to make a small closing statement? Summation?
Or you can put it in writing.

MS. GILBERT: Let me Jjust make a very
small one. Very simply --

CHAIRPERSON GRIFFIS: Okay.

MS. GILBERT: -- I Dbelieve that the
Appellee has demonstrated that the builder/owner has
met the height requirements under the -- under the
zoning vregulations and the Height Act; that the
building is within the 70 feet permitted; that the
Appellee has also demonstrated that the permits were
properly issued because the Appellant was within the
3.5 FAR requirement for a structure within a R-D -- R-
5-D District and finally, that I think the Appellant
has demonstrated that -- has demonstrated that the
setback requirements for the roof structure were not
applicable -- that the -- to the sidewalls of the
building because it is a -- these are party walls and

common division walls.
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And the -- as Ms. Ogunneye testified, the
adjoining property owners have the right to build
their structures up to the same 70 foot limit and to
have a -- a roof structure on top of that assuming
it's a permissible roof structure.

So, that -- for that reason, in this case
and in other cases, the Department has concluded that
these party walls do not meet the definition of an
exterior wall even though the adjoining property owner
has not yet built up and may, in fact, not build up in
the future. But, he has the right -- he or she has
the right to build up so that we continue with the
same designation of that wall as a party wall rather
than an exterior wall.

And for -- for those reasons, I request
that the decision of the Department be upheld.

CHAIRPERSON GRIFFIS: Good. Thank vyou
very much.

Ms. Ogunneye, thank you very much for your
participation this afternoon.

MS. OGUNNEYE: Thank you.

CHAIRPERSON GRIFFIS: Ms. Bailey, we're
looking at the 23 did I say?

MS. BAILEY: Yes, Mr. Chairman.

CHAIRPERSON GRIFFIS: 1Is that --
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MS. BAILEY: Afternoon session?

CHAIRPERSON GRIFFIS: -- fairly
unoccupied?

MS. BAILEY: Well --

CHATRPERSON GRIFFIS: Ms. Brown,
objection.

MS. BROWN: I will be out of town next
week.

CHATRPERSON GRIFFIS: Anywhere nice? We
could hold the hearing there.

MS. BROWN: You're welcome to join along
maybe.

CHAIRPERSON GRIFFIS: Okay. Let's move on
then to the --

MS. GILBERT: Mr. Chairman, I expect to be
on leave and possibly out of town between the 25th and
the 5th of April. I may not actually get on leave
until later that week, until the -- until the 28th,
but definitely --

CHATIRPERSON GRIFFIS: Okay. Everyone's
got one wild card to use because then we're getting
into summer vacations and nobody's going to be around
except us.

Let's go to the -- oh, yes, 6th, afternoon

of the é6th. You'll be back in from the -- from the
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5th?

MS. GILBERT: Yes.

CHAIRPERSON GRIFFIS: Ms. Brown, ANC?

MS. BROWN: April 6th is fine.

CHATRPERSON GRIFFIS: April e6th in the
afternoon.

Ms. Bailey, I'm showing three cases in
that afternoon. Is that correct?

MS. BAILEY: Yes, Mr. Chairman, but
they're under 223. So --

CHAIRPERSON GRIFFIS: No doubt about it.
We have time record of seven minutes on 223s. So, we
should start timely at 1:30. Of course, that is a big
joke, but that being said, April e6th if there's no
other -- if there's no objection. We'll do them after
those cases and we should have much more time than we
did this afternoon although I'm not certain exactly.

MS. BAILEY: Mr. Chairman.

CHAIRPERSON GRIFFIS: Yes.

MS. BAILEY: Just a couple of housekeeping
matters if that's okay please, sir.

CHAIRPERSON GRIFFIS: Excellent.

MS. BAILEY: Mr. Mann sat on this
afternoon. However, he has not heard the two previous

-- he has not sat on the Board on the two previous
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hearings on this case and, therefore, will be reading
the record for those hearings that he did not
participate in.

CHATIRPERSON GRIFFIS: That will only be

part of his official hazing.

MS. BAILEY: Secondly, Mr. Chairman,
clarification is needed concerning -- and I hope Ms.
Ferster 1is still here. Last week, she presented the

case joint opposition of the Appellant Kalorama
Citizens' Association and Advisory  Neighborhood
Commission 1C. So, the case was presented in joint
opposition to both of these groups and I guess the --
the question is is the ANC a co-appellant in the case?

MS. FERSTER: No, the ANC is not a co-
appellant. To my understanding, they just -- instead
of filing a separate opposition, they're a party, but
instead of filing separate opposition, they joined our
opposition. We filed it jointly.

MR. ROTH: That's correct. As I
understand it, it was a joint opposition to the motion
to dismiss.

MS. BATLEY: Thank you. Just
clarification was needed. Thank you very much.

MR. ROTH: Yes, ma'am.

MS. BAILEY: I'm sorry, Mr. Chairman, and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

259

the last thing is you had asked for a definition of
exterior wall from DCRA and a copy of the surveyor's
plat and thank you, sir.

CHAIRPERSON GRIFFIS: That's right. Okay.

Everybody clear? Submissions. Dates. Either we're
actually not clear or everyone's clear. So, there it
is. Thank you all very much.

Actually, we're going to take seven
minutes and then we'll let the next case get ready and
set up and we'll start right away with that.

(Whereupon, at 4:01 p.m. off the record
until 4:13 p.m.)

CHATRPERSON GRIFFIS: Very well. Let's
reconvene and call our next case.

MS. BAILEY: And that 1s Application
Number 17099 of The Most Worshipful Prince Hall Grand
Lodge pursuant to 11 DCMR 3104.1 for a special
exception to permit open accessary parking spaces

under subsection 2116.5 at premises 1902-1906 Vermont

Avenue, N.W. The property i1is zoned R-4-D and it's
located in Square 3 -- 333 on lots 824, 825, and 827.
Were the participants sworn in? Does

anyone need to be sworn in I guess 1s what I was
asking?

Do you solemnly swear or affirm that the
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testimony that you will be giving this afternoon will

be the truth, the whole truth, and nothing but the

truth?

CHAIRPERSON GRIFFIS: Let's go.

MR. QUIN: Thank vyou, Mr. Chairman,
members of the Board. For the record, my name is
Whayne Quin with Dennis Hughes of -- of Holland &

Knight. We represent the Applicant in this case.

Three members of the Board -- I see Mr.
Etherly is not here. Is he going to be --

CHAIRPERSON GRIFFIS: He's going to be
right back.

MR. QUIN: Are familiar with this property
and the hearing. We've read very carefully the
transcripts and the -- not only of the hearing --
previous hearing, but the -- on the other case, but
also the decisional meeting.

So, we're extremely pleased to start this
hearing by saying that the lodge has reached an
agreement with both the Westminster Neighborhood
Association and ANC-1B for the support of this
application.

The agreement covers not only the
operation of the lot -- of the interim use of the lot

for a period of no more than three years, but also
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establishes a process for the development of a site.

As you're aware, no variances are needed
or sought in this application. It's only a special
exception and accordingly, we Dbelieve that we have
answered by wvirtue of the agreement and by virtue of
narrowing the scope of relief all the concerns that
were expressed previously.

The agreement really is in two parts and
you should have in front of you two agreements. The
first one is a development and interim use agreement
which is very detailed as to what the requirement is
and that -- in turn -- that in and of itself covers
two parts of the case that I outlined. It covers the
use of the lot as well as a commitment on the schedule
for development of the site which is one of the -- the
concerns of the community.

These agreements become effective upon the
grant of this case by -- by the Board. The agreements
also provide as you can see for the full support of
the ANC and the Westminster Neighborhood Association.

The lodge I might say at this point is
very excited about being able to work this out with
the neighbors and the vote of the ANC was unanimous as
the letter which you have in the record says.

The second agreement calls for a request
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for us to amend out application to withdraw the
coverage of lots 824 and 825. It doesn't change
anything because we'll be providing the same coverage
in terms of screening, but these two lots are two R-4
lots adjacent to a development lot and the neighbors
especially the neighborhood association and ANC felt
that they did not want this to be actually part of the
application, but did want us to -- to provide the
screening that we have agreed and that's what the
second agreement provides.

So, that, in effect, the Board's
jurisdiction will go through the 1lot, but the
screening that we provided on lot 825 and along the
alley as requested by the neighbors has been -- is in
a written form and is before the Board in the form of
an agreement.

As to the special exception test, our
evidence which I think we've already submitted and the
testimony will show, 1f needed, we clearly meet all
the tests. We filed that statement on March the 2nd.

The use is a special exception only. It's
pre-deemed compatible. There are no variances sought.

The -- the statement which you have
describes the lodge and it's history, the ownership of

the temple at U Street and Vermont Avenue as well as
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the acquisition of a parking lot and as you know under
the Section 2116.5, parking spaces may be located
elsewhere than on the principal lot.

And those -- there are really four tests
that are set forth. One is it's not practicable to

locate the parking on the same lot and that's true

because of the existing improvement. Two, there is a
preference for 1lots with -- adjacent lots or 1lots
separated only by an alley. That's not possible

because of other development and this lot, itself, was
purchased by the lodge 30 years ago.

The third requirement under point A 1is
that it furnishes reasonable and convenient parking to
the lot -- to the lodge and that is true. Only a

portion of the lot is beyond the 200 feet. So, 1it's

-- it's -- it's wvery, very close and obviously,
reasonable -- reasonably convenient.
And the last requirement is the

appropriate landscaping and layout is permitted as the
Board sees fit and in this particular case, we have
worked with the neighbors and have the landscape plan
which you have in the record. We think we comply not
only with the 1letter, but the spirit of the
regulations.

So, we thing that our evidence clearly
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establishes our case. We are prepared to call
witnesses, two witnesses, i1f the Board wishes. I have
a suggestion if the Board would want to go that way,
but we're prepared to proceed with our witnesses if
you wish.

I was -- would suggest that maybe you'd
want to hear from the Westminster Neighborhood
Association and the ANC-1B and let them have a -- a
chance to express their views about this case and I
suspect that that plus our -- what we have submitted
in our booklet covers our burden of proof. On the
other hand, if vyou'd 1like us to go through that
orally, we can do that.

CHAIRPERSON GRIFFIS: Okay. I'll take
that under consideration. There's two preliminary
pieces I want to get to.

First of all, is Westminster Neighborhood
Agsociation still requesting party status in this
case?

MR. JOHNSON: We are.

CHATRPERSON GRIFFIS: Okay. And did you
submit the application and documentation regarding
that?

MR. JOHNSON: Yes.

CHATIRPERSON GRIFFIS: And did -- I think
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we ought to take that up first and just establish --

MR. QUIN: And we have no objection.

CHAIRPERSON GRIFFIS: Okay. Board
members, any discussion on that? They were a party in
the case previous in which we had an exhaustive
discussion on that and the membership. I know several
Board members were not present for that. So, I'll --
I'll take comments from anyone or concerns.

Very well. I think based on the
submissions and the knowledge of the Board of the
Westminster Neighborhood Association, we can grant
party status.

They are going to be represented by a Mr.
Johnson. Is that correct?

MR. JOHNSON: That's correct.

CHAIRPERSON GRIFFIS: Okay . That being
established, Mr. Quin, vyou -- vyou bring up an
interesting point in your submission and now in your
opening statement and that is that we fall under -- or
your client falls under 2116. 2116 as you've stated
would set you for a special exception.

I believe you're relying on 2116.6D. Is
that correct?

MR. QUIN: .5 is -- 2116.5 and then it has

subsidiary sections, subsections that are really --
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there are four sections which I went over briefly.

CHAIRPERSON GRIFFIS: Right. And so,
you're relying on 2116.5 to establish the fact that
open parking spaces accessory to any building or
structure may be located anywhere on the 1lot upon
which the -- which the building or structure is
located or elsewhere.

MR. QUIN: Or elsewhere.

CHAIRPERSON GRIFFIS: That's the operative
word and that puts you under a special exception and
then you got through the 16.6 on down.

How do you reconcile 214 in regards to
accessory in R-17?

MR. QUIN: Well, there -- there are
several -- I mean not unlike many provisions in the
regulations there are alternative provisions that you
can come under in -- in any number of cases.

In this particular case, the 2116.5 1is
clearly the -- the main differences are the lot is --
the 1location is preferable as opposed to being
strictly within 200 feet and the others separated only

by an alley and in this case, I don't know why

originally the Zoning Administrator designed 214. I
never would have done that. I would have come in
under -- immediately under 2116.5 because that's a
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provision that allows the Board to consider it as a
special exception. So, I don't know why the other
section was cited.

It -- it's -- clearly there -- when you
deal with parking lots in the District of Columbia and
BZA approval, there -- if you look at definitional
sections, there -- there are multiple sections that
allow parking lots and accessory parking and we've
always had the catchall phrase -- catchall section
2116 which is wunder the parking section of the
regulations.

If you can't make -- meet it under R-4 or
R-1, then I always go to the provision that relates
generally to the location of parking.

CHAIRPERSON GRIFFIS: But, isn't 2116 more
general 1in nature one might say and 2114 goes
specifically to the residential =zones and the
requirements. I mean there's a difference between the
requirements and the distance in commercial zones for
accessory parking and that of residential. Correct?

MR. QUIN: There -- there are alternative
sections. As I said, if I'd been Zoning Administrator
which -- which I'm not, but if I had been, I certainly
would have gone under 2116.5 because it specifically

says where you may locate parking accessory to any
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principle use.

It -- I mean it's wvery clear in the
regulations and there's -- there's no provision in the
regulation that says that you should choose one
section over another.

CHAIRPERSON GRIFFIS: But, wouldn't it be
more appropriate for the Zoning Administrator to look
at the most restrictive section?

MR. QUIN: No. There's nothing -- 1in
fact, I could argue just the opposition. Zoning by
itself is a restriction on the right to freely
alienate property and so, you must construe it as case
-- case after case says in favor of the property
owner.

CHAIRPERSON GRIFFIS: Okay. And then if
we follow that rationale in 2116 as you go to the fact
of the separation by the alley, it clearly doesn't
meet that. Correct? And are you indicating that
2116.5 lays out all of those which would be special --
fall under special exception or would you, in fact,
need a variance from 16.77?

MR. QUIN: No, it says preferable. If you
read the -- the language, it specifically says that
the -- it lists the areas and then it says they shall

be preferable, but there is no provision that says it
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shall be. In fact, that's one of the reasons that the
parking if you go back to the 1legislative history
which I didn't provide, but the legislative history of

the =zoning regulations has given that alternative.

Because you can -- other locations other than within
200 feet or on the -- on -- adjacent to the property
or separated only by an alley and they -- they simply

say preferred.

And one of our burdens would be as -- as
part of our special exception is to -- is to show you
and when you look at the adjacency of the lot, there's
no way that we can have a different lot and we don't
own any other land in the area and 30 years ago, the
lodge Dbought this parcel for parking. So, that's
where it is.

CHAIRPERSON GRIFFIS: Okay. Lastly
perhaps from my standpoint, there's two -- two aspects
to the utilization of 2116. First of all, would you
address the fact of whether this 2116 speaks to
location of parking spaces and as we've interpreted
it, those are required parking spaces and secondly,
the reconciliation of 2116.1 except as provided in
Section 214.

Does that force you to go to 2147

MR. QUIN: I -- I don't know that I'm
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following your -- but, first of all, these are not
required parking spaces.

CHAIRPERSON GRIFFIS: Right. And doesn't
216 in fact regulate required parking spaces?

MR. QUIN: Yes, this -- this says except
as provided in Section 214.

CHAIRPERSON GRIFFIS: Right.

MR. QUIN: All parking spaces shall be
located on the lot with the buildings or structures
they're intended to serve and it gives where they're
permitted. So that under .5 -- when you go to .5, it
specifically says, need .5, except as provided and so
and so .9 if approved by the Board pursuant to Section
3104 which is a general special exception provision.
Open parking spaces to any building or structure may
be located anywhere on the lot upon which the building
or structure 1is located or elsewhere except in the
case of a one-family dwelling.

And i1f you look down at seven, it says
that -- where they should be located. It says when
the accessory parking spaces are to Dbe Ilocated
elsewhere than on the 1lot wupon the building or
structure they are intended to serve is located, the
parking on adjacent lots or lots separated only by an

alley from the 1lot wupon which the building or
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structure is located shall be preferred.
CHAIRPERSON GRIFFIS: Right. But, can't
you -- shouldn't you end each of those sections with

except as provided in 2147?

MR. QUIN: No, if -- if that had been the
intent of the zoning regulations -- of the Zoning
Commission, they could have done so. They didn't do
So.

CHATRPERSON GRIFFIS: But, they did. I

mean by opening up 2116.1, the whole section is
regulated except for that which is different in 214 or
controlling in 214.

MR. QUIN: I'm -- I'm sorry. I don't

follow you because there's a specific provision under

.5 that says where you can locate parking spaces. I
don't -- I'm not sure --

CHATRPERSON GRIFFIS: Well, what is --
then help me understand what -- what except in 214
means?

MR. QUIN: Well, normally under 214 vyou
would provide the lots -- parking on the same lot as

the principal use and then there's several other ways
in which you can locate them.
CHAIRPERSON GRIFFIS: Right.

MR. QUIN: You -- you can located them
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under 214 with -- they can either be contiguous,
adjacent or separated only by an alley, but under this
provision, under 2116.5, they can be located
elsewhere. In fact, the language that they use in --
in .7 is wvirtually identical to 214. The first part
of it. So, they're -- they're expanding that by
saying that's preferred, but that's all it says.

So, I expect that that's part of the
reason that we have to show that there's no other
place within 200 feet or within -- separated only by
an alley that we would -- that we could comply and we
can't comply that way.

Now, what had happened is -- is the Zoning
Administration had said well, come under 214, but it
could have just as easily have said come 2116.5. In
fact, I think 2116.5 is the preferable section.

CHATIRPERSON GRIFFIS: And does 2116
address required parking spaces?

MR. QUIN: It says accessory parking
spaces. It doesn't say whether it's required or non-
required.

CHATIRPERSON GRIFFIS: And 214, what's your
reading of that?

MR. QUIN: Can be either way. The -- the

requirement for parking, of course, goes under a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

273

different section entirely.

CHAIRPERSON GRIFFIS: Understood. Right.

MR. QUIN: And then in this case because
the temple was built way prior to the requirement for
parking, there's no requirement for the -- for the
spaces legally.

CHAIRPERSON GRIFFIS: Understood. But,
there's a differentiation with our requirements or
with our regulations in terms of regulating required
parking and that which all parking has to come under
whether it's required or not.

MR. QUIN: Size of spaces. You're
correct. But, it -- there's also another provision

that says that if you look back at the other section

21 -- the general section that relates to where
parking is located, it does -- it also refers -- it
would be -- be applicable to this as well. It -- the
section on the required parking spaces, the

measurements, size. Size and location.

Right. Size is -- for example, it says a
required automobile parking space shall have a minimum
of such and such and when it's not a required space,
it doesn't have to be any specific dimension as long
as it's usable and that's Dbeen the consistent

regulation interpretation.
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CHAIRPERSON GRIFFIS: So, your contention
is 2116 covers required/not required, but Section 214
does also.

MR. QUIN: Yes, absolutely.

CHAIRPERSON GRIFFIS: And so, in this
case, you're able to choose which section you want to
come under?

MR. QUIN: Yes.

CHAIRPERSON GRIFFIS: And what would be a

choice of coming under 214°7? I mean obviously, it's

certain -- it's somewhat more restrictive. Why would
anyone -- why do we have 2147

MR. QUIN: I would come under 214 if I
were within 200 feet and -- and -- and contiguous or

separated only by an alley.

CHAIRPERSON GRIFFIS: Doesn't that kind of
moot any rationale for having the two sections I mean
if it only is utilized when one can comply?

MR. QUIN: No, I -- I could furnish the

legislative history which I didn't do, but you can go

back. I remember one of my first cases which was a
number of years ago. I won't go into how many. Was
the same question. Which section do you use under

parking and you always as an attorney, of course, you

kind of pick the one that is the least onerous and I
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picked 2116.5 and not 214 because 214 would require a
variance from the two provisions and I don't
understand why the Zoning Administrator did not say
the other was the correct section.

But, maybe, he was Jjust thinking 1look,
it's R-4. Look in the R-4 section. Look under R-1-B,
R-1-A, R-1 section and -- and pull out that section
and I suspect that's what happened.

CHAIRPERSON GRIFFIS: And -- and you don't
find sufficient rationale for doing that?

MR. QUIN: I find if that's -- that's one
way of approaching it. I -- I just think that, you
know, another way of looking at it 1s how is the
zoning regulation structured? Zoning regulations are
structured in a way that they put wvirtually all the
provisions that relate to parking under Title 21.
They deal with size, location, access, the
requirements and that's an appropriate place to have
the requirements for where you locate parking.

I think you're correct in saying that it
is a -- a more generic rule, but I don't see any
reason why vyou shouldn't use the more generic rule
when it's applicable.

CHAIRPERSON GRIFFIS: Okay. Other --

others? Comments?
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Does corporation counsel have an opinion
on this? The difference between 214 and 2116.

MS. NAGELHOUT: Well, TI'll say up front
I'm not familiar with the legislative history of these
two provisions, but no, I don't agree with what the
Applicant's saying.

I think we don't read them as
alternatives, Dbut as two sections to be read in
conjunction with each other. 2116 is the more general
provision and should be read in conjunction with the
more specific provision which is 214 that applies to
accessory parking in residential zones.

CHAIRPERSON GRIFFIS: Follow-up comment.

MR. QUIN: I -- I don't understand what
was Jjust said. Because there's nothing in the
regulations that deals under Article 21 that says
residential parking versus commercial parking for size
of spaces. So, I don't -- I don't quite understand
the point.

If -- 1f they're read together, vyou
clearly have to give meaning to -- to what the -- what
the -- the regulations say and there's -- we're
complying in every detail in the regulations as to
what it says. It specifically says except on -- may I

have it again? Sorry.
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There's nothing that would say that vyou
should not use 2116.5 for the 1location of parking.
Nowhere is there anything that says you should not --
you should defer to 214 or even 1if you read them
together, you would have to read them in a way that
they would be -- they would meld together and make one
overall regulation and if that's so, you have to give
meaning to Section .6, .7. You -- you couldn't -- you
would be writing out of the regulations .6 and .7 and
yet it's there.

So, 1f you're going to try to read that
out, vyou, in effect, would -- would be amending the
regulations.

CHAIRPERSON GRIFFIS: But, one could say
that in reverse. With the application for an
accessory parking in an residential zone or go to 708,
accessory parking in a commercial zone. There would
be certain particular requirements. I mean let's go
directly to the residential and we would be writing
out the requirement of a 200 foot distance from the
commercial zone.

MR. QUIN: Well, I -- I don't think you
would be writing -- writing it out in anyway. I think
we could come under that section if we chose or we can

come under this section if we choose. There's -- I
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mean it's like getting a record lot or not getting a
record lot. There are many ways to build a building
in the District of Columbia either with a record lot,
with a theoretical site or under PUD. They're all
different ways.

So, why should we be -- you wouldn't say
that the PUD rights out the record lot requirement.
You wouldn't say that the record 1lot requirement
writes out the PUD or the theoretical site
requirements. They're all separate provisions of the
regulations. Each one should be given affect and
there is no rationale that I see anywhere nor is there
any language that would say that if 2116.5 applies,
that you can't use 214 or vice versa that if 214
applies, you couldn't use 2116.5.

And I'm sure I could go through the
regulations or vyou could and pick <various |uses
throughout the =zoning regulations where if you were
seeking a Certificate of Occupancy, you could choose a
number of different categories. One does outlaw or
take the place of another.

CHAIRPERSON GRIFFIS: Are -- are you
familiar at all with any of the previous orders for
this site?

MR. QUIN: For this site?
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CHAIRPERSON GRIFFIS: Yes.
MR. QUIN: Yes, I am.

CHAIRPERSON GRIFFIS: What did they come

under?

MR. QUIN: I think they came under two
different sections. So, one would outlaw the other
one I guess under that -- I mean originally it was a

parking lot as I recall. Not even --

CHAIRPERSON GRIFFIS: Under 213.

MR. QUIN: Yes, a totally separate one.

MR. SHER: No. No.

MR. QUIN: Well, 213 was. Wasn't it?

MR. SHER: No. No, it wasn't under 213.

MR. QUIN: Let -- maybe Mr. Sher can
address that issue because --

CHAIRPERSON GRIFFIS: Well, the last
application originally came in under 213 which was a
parking lot and --

MR. QUIN: One thing, it isn't their
parking lot.

CHAIRPERSON GRIFFIS: Right.

MR. QUIN: The original one was back in
'74.

MR. SHER: Right in -- for the record, my

name is Steven Sher, Director of Zoning and Land Use
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Services with Holland & Knight.

The original application was under a
completely different numbering section of the
regulations. 3104.44 isn't even in the regulations
anymore. It was yet another option that somebody
could have used to have a parking lot in an R-4 zone.

CHAIRPERSON GRIFFIS: Well, what was it?

A special exception?

MR. SHER : Yes, it was a special
exception.

CHAIRPERSON GRIFFIS: Right.

MR. SHER: But, that section doesn't exist
anymore. So, you could have come under 3104.44. You

could have come in at that point under 3101.413 I
think it was or you could have come in under Section
7205.5 or something like that. A totally different
numbering system, but there were three different --

CHAIRPERSON GRIFFIS: Right.

MR. SHER: -- special exceptions that one
could avail themselves for in an R-4 District to have
accessory parking. In fact, there were more than
three. There were -- there were others as well.

CHAIRPERSON GRIFFIS: Yes.

MR. QUIN: I -- I believe you've find if

back and look at the old 3104.44 that it was a special
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exception without any requirements and the language is
very similar to 2116.5.

CHAIRPERSON GRIFFIS: Of course, the 1988
order, Application 14732, came under a special
exception under 213. Why, I don't know. It was a
continued use for accessory and a variance to allow
accessory parking spaces located more than 200 feet
which was also under 213.3.

MR. SHER: Just to confuse things further,
I believe that what was 213 then is 214 now.

CHAIRPERSON GRIFFIS: Right.

COMMISSIONER PARSONS: Mr. Chairman, could
I change the subject?

CHAIRPERSON GRIFFIS: I suppose as long as
it's much more interesting.

COMMISSIONER PARSONS: Seems to me maybe
Mr. Quin could -- could write a memorandum about these
issues and submit it to the record, but us spending

the next hour or so trying to figure out what's going

on here, I don't think 1is too helpful. But, we
obviously have a difference -- a potential difference
of opinion between corporation counsel and -- and the

Applicant. So, I just think this hearing is not the
place to resolve that. But --

CHATIRPERSON GRIFFIS: Yes.
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COMMISSIONER PARSONS: -- if you'd like --
I'd like to talk about the agreement that's been --

CHAIRPERSON GRIFFIS: Okay.

COMMISSIONER PARSONS: -- given to us.

CHAIRPERSON GRIFFIS: I tend to agree, but
let's get some resolution out of this because there is
a substantial difference between taking an application

through a special exception and looking at a variance

and the test, of course, we're well aware of. I don't
want to get through and have a -- decided that it's a
variance and the variance test wasn't -- wasn't
addressed.

You know, I'm open to suggestions. I mean
if we want to be definitive on this, we're -- we're
the ones that need to decide what's going to -- what

it should be before us as.
MEMBER ETHERLY: Well, I'1ll --

CHATIRPERSON GRIFFIS: Mr. Etherly.

MEMBER ETHERLY: -- I'1ll -- I'll offer
perhaps a somewhat different -- slightly different
interpretation. Perhaps not necessary for -- for

response from corp counsel because I am somewhat
inclined to agree with Mr. Parsons regarding probably
not resolving this today.

But, I don't necessarily -- I'm not sure
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if I'm all the way there with corp counsel in terms of
there being a -- a conflict between 214 and 2116.5 in
that 2116.5 at seek and in pertinent part I would
almost suggest .7 and .8 and .9 still offer what
appears to be a mechanism for the imposition of
certain conditions or -- or -- or other actions to --
to minimize impacts.

Clearly, 214 I think is -- is -- is fairly
specific as it was identified by corporation counsel,
but because of the inclusion of .7, .8, and .9 that
still I believe gives this body the opportunity to --
to resolve any concerns that may be outstanding.

I'm almost inclined to -- to -- to side
with the Applicant here in that 2116.5 almost seems to
-- to speak to just this type of situation where you
don't have that proximity.

Clearly 2116.7 still tries to embrace 214
by saying it is still the preferred way of locating
accessory parking, i.e., the parking on adjacent lots
or lots separated only by an alley from the lot upon
which the building or structure is located shall be
preferred, but let's say you don't have that preferred
route, you still have 2116.8 and 2116.9 that enables
you to -- to implement whatever safeguards or

protections you think are necessary to -- to -- to
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insure where -- where was the -- where was the --
where was the relevant language to protect adjacent or
nearly property.

So, I'm almost inclined to -- to -- to
offer that I think 2116.5 can be read in conjunction
with 214 and you don't necessarily have to get bogged
down into the 1ins and outs of the legislative
construction versus the general provision and the
specific provision of 214.

MR. QUIN: May -- may I be heard on that
one point because I think what -- I missed it when the
Chairman was referring to 2116, the beginning section
that says except as.

What's important there is each section is
spelled out and each one is given equal weight. 214,
510, 708, 730, 743, 753, 761, 803, 2116.5. So, there
it is. It -- it has equal weight as 214.

CHAIRPERSON GRIFFIS: Right.

MR. QUIN: You see what I'm saying. It --

it can't -- 1t can't be given any less or greater

weight. It's got to be a equal alternative.
CHAIRPERSON GRIFFIS: But, doesn't that

mean -- and I -- I will tend to agree with you. So,

add 2116.5 in there, but as you do that, you'd also

have to add 214 in.
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MR. QUIN: But, it's already there.

CHAIRPERSON GRIFFIS: And so, you need to
refer to it.

MR. QUIN: No, it -- it's -- I -- I would
say that -- and we're getting just to what Mr. Parsons
said we shouldn't do.

CHAIRPERSON GRIFFIS: Exactly.

MR. QUIN: The point is -- is that it says
your requirement is to put it on your own lot except
under several sections. One of them happens to be
214. One of them happens to be 2116.5. So, you have
an -- you have an election there.

We elected because I think as Mr. Etherly
said it fits the -- it fits the situation and what's
more, the precedent for the establishment of the 1lot
was also a special exception and the successive grant
by the Board, two grants were with special exceptions
only.

Now, in '88, somebody else came along and
I don't know why. They went a different route.

So, I'd say there -- either way and -- and
we happen to be under the one I think is the best one
for us.

CHAIRPERSON GRIFFIS: Okay. I do want to

utilize our time well and not continue the 1legal

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

286

argument on this, but I -- I don't think -- lastly, I
look at 216 as -- as you've indicated, Mr. Quin, a
more generic section and I think that the section
actually means that you do need to refer back to the
requirements under the zoned district of which the
accessory parking would be located, but to that why
don't we move ahead.

You know, what's -- what's difficult with
this is two things. First of all, we've had a similar
application in which the Board found it was a variance
and, in fact, 1t was a variance from the distance
location from a commercial zone and in my personal
opinion unfortunately, it was denied, but -- so, I
have to weigh that fact of how the Board interpreted
the relief that was required in that sense.

The other, I would much rather rely on the
previous orders and the previous direction of the
Board, but that seems to confuse things even more as
to  what sections irregardless of whether the
numeration of the sections have changed. It seems
like the past orders and the relief changed almost
every time it came in. So, I don't -- I don't find a
lot of logic to go to in that sense.

I guess if it's appropriate and the Board

feels it's appropriate, let's move on with the
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application that's in -- in front of us. We have a
limited written submission that outlines the test for
the variance if -- if we need and -- and have -- the
application meets it or doesn't.

Let me hear first of whether the
Westminster party in this case has anything to weigh
in on in terms of this.

MR. JOHNSON: Yes, basically, I don't know
if it can be done.

CHAIRPERSON GRIFFIS: I just need you to
come sit and if you wouldn't mind just stating your
name and you address for the record.

MR. JOHNSON: Yes, Lynn Johnson. Thank
you. For the record, with Johnson and Pavuk, 14 -- 13
K Street, N.W., Suite 1500, D.C. 20005.

I don't know if the Board can do this, but
certainly there will be an -- I'm sure ANC would be
willing to waive any requirements that they meet
Section 214 to the extent that --

CHAIRPERSON GRIFFIS: Waive the
requirements?

MR. JOHNSON: Say it again.

CHAIRPERSON GRIFFIS: Okay. You're asking
-- you wouldn't object to us waiving the requirements.

MR. JOHNSON: Right.
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CHAIRPERSON GRIFFIS: Okay.

MR. JOHNSON: Of Masons meeting those
requirements. I don't know if you can do that or not.

CHAIRPERSON GRIFFIS: Sure. Sure.

MR. JOHNSON: I don't know if it's a
jurisdictional issue or not.

CHAIRPERSON GRIFFIS: Kind of
fundamentally why we're here, but I don't know if we
waive them or not.

Does that ANC have an opinion?

MR. SPALDING: I got it right here. Phil
Spalding. I live at 1929 13th Street and I represent
ANC-1B.

The only comment I have is that what is
sought here is temporary use and you already have set
a precedent of wusing a special exception to allow
temporary parking on this site and in this case again,
we're only asking for a temporary use. That if you're
agreeable with agreement that we're proffering to you
today, that use would just be for three years and that
it would be developed 1in accordance with the
underlying R-4 zone.

CHAIRPERSON GRIFFIS: Somewhat . Okay.
Ms. Miller.

VICE CHAIRPERSON MILLER: Well, I Jjust
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want to weigh in here for a minute. I think looking
at the regulation on its face, 2116.5 permits
statutory construction point of view. I think if it

intended to accept 214, it could easily have stated
that since 214 is listed in 216.1.

It does accept cases of a one-family
dwelling which to me signals that it -- it had in mind
residential considerations. So, I don't have a
problem going forward with this as a special
exception.

CHAIRPERSON GRIFFIS: Ms. Miller, going
ahead as a special exception under 2167

VICE CHAIRPERSON MILLER: Yes. Yes.

CHAIRPERSON GRIFFIS: Interesting. Well,
that's the two attorneys on the Board. So, who am I.

Geez. All right. Let's move ahead then.

MR. QUIN: And I think Mr. Parsons had
some questions concerning it. I didn't know how you
wanted us to proceed. I thought that -- frankly that
the test were met so clearly we didn't need to put on
testimony. You've heard enough, but -- but on the
other hand --

CHAIRPERSON GRIFFIS: And here we couldn't
even figure out what the tests were.

MR. QUIN: But, vyou didn't get to the
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tests --

CHAIRPERSON GRIFFIS: Right.

MR. QUIN: -- we were -- Kkeep talking
about the sections of the regs. Mr. Parsons I think

has some substantive questions perhaps about the --

CHAIRPERSON GRIFFIS: I -- I think that's
appropriate utilization of time. Why don't we take
Board questions? I think as you said coming in, three
of us have sat on the previous case. Are very
familiar and if we need any additional familiarity
with the other Board members, we can get that.

Mr. Parsons, did you want to start?

COMMISSIONER PARSONS: Sure. I -- I just
wanted to congratulate all of you including the
citizens and everybody else. The last hearing was

much different.

But -- but, what at least this member of
the Board was trying to do is to urge the -- the lodge
to do exactly what you've done. That is to show that

the future of this property is not a parking lot as
far as we can see. That is not in perpetuity, but as
far as we can see.

So, here comes a solution that -- that
brings development to this which is more compatible

with the neighborhood and so forth.
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Now, it seems to me you've laid out a -- a
-- you have, I shouldn't personalize this, Mr. Quin,
but somebody has laid out a -- a 32-month plan up to
the point of -- of construction start. Is this -- is
that the reason for the three years?

MR. QUIN: Yes, the three vyears is a
composite part. It's -- I think it's -- it's set
forth in the sections and the development and interim
usage agreement, but I -- frankly, I think one of the
things that's the most difficult about this case and
what eats up most of the time is trying to figure out
a way that not only can the development be appropriate
for the community, but it can also provide a way to
have some accessory parking to serve the lodge and
that most likely may or may not require another BZA
case or a Zoning case and we don't know at this point
how that would be developed, but I -- I'm assuming
that somewhere on the site the lodge will want to try
to have parking to serve the lodge.

COMMISSIONER PARSONS: All right. But, at
this time, there's been no study done of any kind. No
structural study. No market study. Nothing.

MR. QUIN: No market study and no
structural study. That's correct.

COMMISSIONER PARSONS: So -- so, 1t seems
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that the -- the first threshold to see 1if the
developer will Dbite on it and that takes vyou 10
months. I'm on page two.

MR. OQUIN: Yes, and these -- these are
outside dates.

COMMISSIONER PARSONS: Sure.

MR. QUIN: That doesn't mean that we're

not going to proceed faster.

COMMISSIONER PARSONS: Sure. So, there
could be a threshold here at -- at the end of AI or 1
where the church -- the lodge gives up because we

don't know whether anybody's going to come forward and
-- and -- and be interested in this venture. Right?

MR. QUIN: I think that's --

COMMISSIONER PARSONS: Or at level two.

MR. QUIN: Theoretically, it's -- that's
-- that's true. I think the market is so hot in this
particular area that I believe that there will be
ample responses. That's my personal opinion.

COMMISSIONER PARSONS: I'm trying to
figure out why the -- why the Board should -- should

grant a three-year term on this as opposed one year.

To -- to -- so, the Board works along with you to see
whether we're making progress or not. So, that's my
line of questioning here is -- is why do we wait the
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three years to find out at the end of the first year

it didn't work out? Do we rely on the ANC to -- to go
to the District and -- and ask for revocation of the
Certificate of Occupancy? That's what seems to be

provided in here under enforcement.

MR. QUIN: If we are not able to proceed
under this agreement, then -- let me restate it. The
whole -- the whole agreement was designed to be
practical. The BZA's role as I see it 1is to either
grant or deny a special exception. You do not have a

role in overseeing the development of this property no

matter.

COMMISSIONER PARSONS: Oh, no.

MR. QUIN: So --

COMMISSIONER PARSONS: Over this
agreement.

MR. QUIN: No, that's the agreement.

COMMISSIONER PARSONS: Uh-huh.

MR. QUIN: And -- and, therefore, vyou
either ought to grant or deny the application. The
agreement that has been carefully negotiated and this
was not an easy negotiation.

COMMISSIONER PARSONS: Probably not.

MR. QUIN: And that -- even that is an

understatement. This agreement 1is dependent on the
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Board's grant of this three-year application.
COMMISSIONER PARSONS: Yes.
MR. QUIN: And that's the way it has been
negotiated because the lodge has certain vested rights

it feels in the land that it bought originally for

parking for no other purpose. However, times have
changed. Just 1like I remember Mr. Parsons stating in
another case, the Riverside <case 1in Square 602,
changes have occurred. Development's there. The item

-- the area's hot for development.

COMMISSIONER PARSONS: Right.

MR. QUIN: And now is the time for us --
for the lodge to move forward with their development.
They're excited about this. They're -- they're no --
no longer being dragged along. Maybe I shouldn't say
that, but --

COMMISSIONER PARSONS: That's a perfect
way to put it I think.

MR. QUIN: They're excited about this and

they see a way to work with the neighbors. They're
pleased about it. They have a tradition which is
written up in -- as the first part of our -- our

statement and they want to carry out that tradition.
The three vyears protects them. As an

attorney, I would have liked to have had five years.
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COMMISSIONER PARSONS: Well, sure.

MR. QUIN: But, I can't -- you -- vyou
start out with something and then wind up with an
agreement and that's what we wound up with. It -- it
may be less than perfect, but it's about as perfect as
we can get right now.

COMMISSIONER PARSONS: All right. Thank
you. That's all I have.

CHATRPERSON GRIFFIS: It seemg like in
looking at this we would need to incorporate a

substantial portion if not adopt this entire agreement

into any successful order. Because the enforcement
mechanism goes to the -- the upholding of the BZA.

MR. QUIN: We have -- we have no objection
to these -- both of these agreements being

incorporated in the record --

CHAIRPERSON GRIFFIS: I know.

MR. QUIN: -- as part of the condition.

CHAIRPERSON GRIFFIS: The -- the problem
is we might have an objection to it in that it's --
the Board has taken very seriously these agreements
that are done outside, but when we -- when we adopt
things in whole --

MR. QUIN: Yes.

CHAIRPERSON GRIFFIS: -- we also adopt
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jurisdiction that's beyond ours.

MR. QUIN: Fine.

CHAIRPERSON GRIFFIS: And so that always
gives us some pause, but --

MR. QUIN: There is a solution to that.
There's a court case that dealt with 13th and
Pennsylvania Avenue, S.E. many years ago where --
which stands for the proposition that where there is a
fact that you want to take into consideration for the
grant of your case, you may note that as part of the
basis for vyour agreement. It doesn't have to be
included as a condition, but we have offered and we
have -- we have talked to the -- both WNA and ANC-1B
that we would offer this for the Board's inclusion and

we're amenable to that if that's what you would 1like

to do.

CHATRPERSON GRIFFIS: Okay. And that, in
fact, has been the -- the practice of the Board in
most recent history with community agreements. Noting
it as a -- in fact, as a finding of fact of which our

deliberation decision is based upon.

But, my concern goes specifically with
this one is that the enforceability of it actually is
a zoning enforcement mechanism and that is going to

look to noncompliance with the order and so, the --
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the -- the 1real remedy is revocation of the
Certificate of Occupancy.

MR. QUIN: Which -- which is not vyour
role. That's the Zoning Administration.

CHAIRPERSON GRIFFIS: Well, indeed it is.

MR. QUIN: Or civil infractions.

CHAIRPERSON GRIFFIS: But, I'm just
wondering in three years the BZA order expires, but
there's been nothing done on a development plan.
Three vyears comes and then, you know, for whatever
reason, all of a sudden it's back to ground zero and
putting together a new application.

MR. QUIN: I -- I have no doubt that WNA
and the ANC can protect themselves after having gone
through this negotiation. We have a specific
provision there that deals with the enforcement and we
go to arbitration and the -- the whole matter is
resolved I mean and so, I think that --

CHAIRPERSON GRIFFIS: Okay.

MR. QUIN: -- I believe that there's ample
protection for the ANC and if the Board wants to
include it as part of the order, you also have the
additional civil infractions and Zoning Administrator
who can revoke a permit or revoke the Certificate of

Occupancy.
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CHATIRPERSON GRIFFIS: Okay. Good. I
absolutely understand that and I think that the Board
does have the ability to utilize this, but do want to
note our hesitation of taking on the responsibility
or, in fact, being the appeal body for things that are
not in compliance with -- with agreements that are
made outside of our jurisdiction.

Okay. That being said, other questions
from the Board?

VICE CHAIRPERSON MILLER: I just want to

follow up.

CHAIRPERSON GRIFFIS: Yes.

VICE CHAIRPERSON MILLER: Number one is do
you have the cite for the court case you -- you're

relying on?
MR. QUIN: I can tell vyou it's called

Capitol Restoration - - Capitol Hill Restoration

Society v the Zoning Commission.

VICE CHAIRPERSON MILLER: Okay.

MR. QUIN: And I can give -- I can send
that Board that cite if you'd like. It's -- it stood
for two important points. One of them is that Mr.

Parsons and Mr. White could sit on the Zoning
Commission and in their other capacity as -- in the

Park Service and on NCPC without having a conflict of
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interest.

That was the -- one of the biggest issues
and the second one was how do you deal -- 1is this
conditional =zoning and the answer was 1t is not
conditional zoning because the Zoning Commission
merely took judicial notice of a covenant that had
been filed which would be similar to what we have
today is an agreement in front of you.

CHATIRPERSON GRIFFIS: Excellent. That --
that would be useful to have. I think we should find
it. Can we find everybody the cite?

VICE CHAIRPERSON MILLER: Well, is there

-- 1s there more than one Capitol Hill Restoration

Society v Zoning Commission?

MR. QUIN: This was in 1972 -- 4.
VICE CHAIRPERSON MILLER: Because I may
have that anyway. '74. We can find it.

MR. QUIN: Probably before you were born I
know, but --

MR. SHER: There -- there -- there are
more than one case that the Capitol Hill Restoration
Society brought against the Zoning Commission.

VICE CHAIRPERSON MILLER: Okay.

MR. SHER: This one was -- Graham Building

Associates was the intervener. Is probably the way to
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distinguish that one.

VICE CHAIRPERSON MILLER: Okay.

MR. SHER: And, in fact, there were
actually two --

MR. QUIN: Two Grahams.

MR. SHER: -- two Grahams. So, you got to
-- there was -- there was one that went back and it
went up again.

VICE CHATIRPERSON MILLER: Okay.

MR. QUIN: It's a D.C. Court of Appeals
decision

VICE CHAIRPERSON MILLER: Right. Okay.
That's no problem.

My second question is just a follow up.

CHAIRPERSON GRIFFIS: There's a fun reason
for you. Isn't it?

VICE CHAIRPERSON MILLER: How we -- how we
deal with whether we put it in the order or just
reference. I mean whether we attach it as the
condition this agreement or whether we just note it.
If we just note it, is it your understanding that then
it would not be subject to enforcement by Zoning
Administrator as a civil infraction or by revoking the
C of O7

MR. QUIN: I would feel more secure if you
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wish to have the Zoning Administrator on any of these
issues 1in this agreement that you incorporate it by
reference. I don't think you actually have to attach
it. You can reference it as a condition if -- if
that's the way you want to go or otherwise, you can do
it as a finding of fact.

Now, there is also an argument that since
it's a finding of fact, it was a necessary basis for
your decision, but I don't want to get into -- that's
splitting hairs.

I -- I --41f -- if you really want it as a
condition or your Board's order, you ought to put it
in as a condition to the grant and reference the date
and the name of the order.

VICE CHAIRPERSON MILLER: So, your answer
is there is -- there -- it would be a difference.

MR. QUIN: Yes.

VICE CHAIRPERSON MILLER: Yes.

CHAIRPERSON GRIFFIS: Anything else from
the Board at this time? If not, then let's go to the
party. Is there any cross examination or questions of
the testimony that's been provided? Any cross? Okay.

Well, ANC? No. Okay.
Let's move on then to the Office of

Planning's report.
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MS. THOMAS: Mr. Chairman, members of the
Board, good afternoon.

Karen Thomas here and I will stand on OP's
report as submitted.

CHATIRPERSON GRIFFIS: Indeed. Good. It
is -- it's an excellent report and I -- I think it's
appropriate to stand on the record.

However, vyou've indicated that 1f we
decide to approve the interim use, is there -- well,
we'll take that for what it is and then you've listed
numerous conditions one of which and most of which
match I would suggest the community's agreement of
three years limiting 827 to 20 parking spaces and 824
and 825 to landscaping.

First of all, is every -- does the ANC and
the party have a copy of the Office of Planning's
report? Okay.

And then the rest seem to outline well the
-- the provisions and requirements of the regulations.

Does the Board have any questions of
Office of Planning then?

Does the O0Office of Planning have an
opinion on -- you -- you state that the counsel for
the Applicant believes that it's more appropriate

request under 2116.5. Was there analysis at the
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Office of Planning of whether that was the OP's

opinion?

MS. THOMAS: We -- we got around that a
different direction than what you took. So, we looked
at it through Sections -- we tried to determine how we

got to 2116 and we looked at it through Section 330.
Sort of worked backwards and we tend to agree with use
of 2116 for the special exception.

CHATRPERSON GRIFFIS: Okay. Tend to
agree, meaning you hold out the possibly that at
another time --

MS. THOMAS: We agree. We agree.

CHAIRPERSON GRIFFIS: -- or a different
applicant, it may be a whole new world. I understand.
Okay.

Any follow-up then?

VICE CHAIRPERSON MILLER: I have onmne
question.

CHAIRPERSON GRIFFIS: Yes.

VICE CHAIRPERSON MILLER: Does -- does OP
have an opinion as to whether the -- whether the

agreement should be incorporated as a condition or --
or just referenced?
MS. THOMAS: I think that's a legal issue

as to what the Board can do or not. We left it open.
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We try to incorporate those conditions that were
applicable and as it related to the -- to the reg --
to the zoning regulations that applied to the test and
incorporate it and anything else that you guys wanted
to do it. The Board wanted to do that. It would be
left up to you from a legal standpoint.

VICE CHAIRPERSON MILLER: Thank you.

CHATIRPERSON GRIFFIS: Applicant have any
questions of the Office of Planning? Westminster?
ANC? Very well.

We do have a DDOT report 1f I'm not
mistaken and we can reference that, Exhibit Number 32.

They also studied it.

I also noted in the Applicant's submission
an Osbourne George's traffic study indicated that
there was coordination with Department of
Transportation on that.

In the past application I know all those
that were here remember well, Mr. George seems to
paint the picture that this is fairly quiet and easy
exit and entrance. However, there was quite a
substantial amount of testimony on the fact of the
one-way directions of the streets, the difficulty of
-- of going in and pulling out, some of the past

driving patterns of people utilizing the parking.
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I'm certain in all the subsequent
discussions that -- that that has been expressed
probably numerous time and everyone's well aware of it
and would hope that that would be -- well, there's two

points to that. I think the reality of the area, it

is not a super highway, but it is clearly not a -- a
necessarily guiet suburban street. Somewhere in
between perhaps and -- and the wutilization of that

parking, of course, I would hope would continue or
reach a level of -- of respect for the neighboring
residential areas as a -- as a influx and egress
during the events happen.

That being said unless there's any other
comments from the Board regarding the transportation
studies, yes, Ms. Miller.

VICE CHAIRPERSON MILLER: DDOT makes a
comment that the Applicant should encourage the use of
mass transit and I'm wondering what the Applicant is
doing with that respect.

MR. COLLINS: My mname's Ken Collins
speaking on behalf of the Grand Lodge, 145 Rhode
Island Avenue, N.W., D.C. 20001.

There are -- there -- there are going to
be postings inside of the Grand Lodge to highlight

that the Grand Lodge encourages its membership to use
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Metro -- Metro access, the Metro train itself and also
bus, excuse me, the Metro bus as well.

So, that's -- that's -- that's going up as
far as bulletin boards to influence the members to use
the rail system.

MR. QUIN: Ms. Miller, if you look at page
six of the agreement, you will see the -- under D --
5D, the lodge shall encourage its membership at least
quarterly through regular announcements, leaflets, and
other means to utilize Metro rail or other
transportation -- public transportation to the Prince
Hall Mason Temple.

VICE CHAIRPERSON MILLER: Okay. Thank
you.

CHAIRPERSON GRIFFIS: Very well. Any
other questions? Clarifications?

Government reports that are attendant to
this application. The Government report except for
the ANC -- ANC-1B if they're prepared to present. I
note we do have a new submission Exhibit Number 33.
Yes.

MR. SPALDING: Phil Spalding for ANC-1B
and I would like to stand on what we've submitted and
I would like to apologize for the fact that they were

very brief submissions.
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About ten days ago when this agreement had
not been signed, I spent a busy weekend, spending the
entire weekend and about three reams of paper, getting
ready the opposition case which we were prepared to
present.

As the agreement neared completion, you
got the submissions that you do have and because they
are thin, more than willing to address any concerns
you have about the meetings that we held and the votes
that were taken, but you do have submissions that
reflect exactly what our votes were.

CHAIRPERSON GRIFFIS: Okay. Thank vyou
very much and -- and never apologize for brief
submissions, but the -- help me understand a little
bit this -- as you just indicated, there's this wave
of opposition ready to break upon us and -- and this
agreement that's now been signed alleviates all that
and more. What I'm asking you to do is actually put
it into context of what the special exception test
actually is and as -- as you know, in the previous
cases in which you were involved in which is similar

in facts, it was found that this was out of context

and -- and detrimental to the -- the surrounding area
and so, what's -- what's new?
MR. SPALDING: The major concern of the
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ANC and I won't speak specifically to Westminster's
concern because those are my immediate constituents
and also the nearby residents.

The major concern for the larger
neighborhood was that this develop in an R-4 zone and
in an historic context and this agreement does speak
to that eventually happening which satisfies the
greater community that eventually this is going to be
compatible. It will have to go through HPRB review
and it will be a compatible building that will as Mr.
Parsons says fill a missing tooth in our historic
community.

The opposition as three members of the
Board know was very rancorous over an extended period
of time and there is still a lot of difficulty in
accepting that eventually this is going to end.

With this agreement it was deemed the
commission that this was the result that we wanted and
we could live with the agreement.

CHAIRPERSON GRIFFIS: Okay. Any other
Board questions for the ANC? Clarifications? The
Applicant have any cross? Westminster, you have any
cross? Okay.

Thank you very much, Mr. Spalding. We

appreciate vyour patience in coming down here this
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afternoon and as Mr. Parsons said, I think we also
applaud all the work that vyou've done with the
Applicant on the community's behalf.

Is Westminster ready to present?

MR. JOHNSON: We are. Again, Lynn
Johnson for the record. Good afternoon.

WNA is here today to support this
agreement and to ask for your approval of it and the
agreement by its terms requires our support and yet, I
give it wholeheartedly today.

I can -- I will say nothing about the
WNA's position as to whether Section 214 or 216
applies and -- and it's best left unsaid anyway.

But, despite that, we're asking that this
be approved which seems a bit inconsistent because we
were before vyou 1last vyear telling you of all the
detrimental problems that we have with parking. So,
why now would we agree to it?

And the short answer is simply that it is
still detrimental, but it's very, very temporary. We
now have 36 months maximum. We know that. We can
live with that and, in fact, we're getting something
for that. We're going to get that missing tooth
filled and the community is saying they'll put up with

whatever problems that parking may occur -- may
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engender if we know we've got development coming.

The agreement was and has been hard fought
and we've both been ready to litigate this thing many
times and throw the agreement away. But, the agreement
I think works for Dboth sides and to both sides
ultimate benefit.

On the community side, we think we have
some teeth in this thing. We're very concerned that
the Masons have 34 or 36 months to park and what are
they going to do, but we feel comfortable that with
the enforcement mechanism -- the second paragraph of
the enforcement mechanism says that we are going to go
to arbitration -- private arbitration and we have the
mechanisms laid out there because we know that it's
time consuming to come before the BZA and all during
that time, they can park until the BZA says they can't
park, once you give it to them.

So, we said with respect to the time
guidelines that's Dbefore -- that the Masons must
follow starting with the first one, two months, five
months, seven months, all those time periods, they
must meet every one with that time or we go to
arbitration and in 30 days, we have a hearing and the
only the decision the arbitrator makes is did they

meet the time line or didn't they.
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They've agreed to take out all of the
adjustments if vyou will or request for extension.
They have no extensions. They meet the time lines or
they're off and they don't park

Once the arbitrator says you didn't meet
the time line, justified or not, you didn't meet the
time 1line, they do not park there Dbecause the
arbitrator says they violated the agreement. The

Masons have agreed to that.

I'm sorry. I lost my train of thought.
That was the -- that was the enforcement part.
All right. The -- I just wanted to do

just one concern of Ms. Miller, I'm sorry, or Mr.

Griffis. We -- you talked about the concerns with the
one-way driving and -- and the -- and the problems
that has engendered. That's taken care of in the

agreement also and the Masons are going to be given
regular notice about that problem and I think post a
sign on the driveway so that at least everyone's aware
of it.

The community is anxious for this to get
started and we set it up so that upon an oral decision
by the Board, the time lines start running and they
may start parking. So, we would ask if at -- at all

feasible to get an oral decision from you as soon as
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possible and, if not, whatever it may take to satisfy
your concerns and that's all.

CHAIRPERSON GRIFFIS: Ms. Miller.

VICE CHAIRPERSON MILLER: Well, I -- T
just have a question for curiosity. So, the -- the --

if they don't meet their time line, if you don't meet

your time line, you can't park there. That's it? I
mean if they -- they could -- if they -- they might
never develop. Right? They could just not park
there.

MR. JOHNSON: That's correct. Well, in

fact, that's my second point to you. Number one, they
can't part there as soon as the arbitrator makes that
decision. They're off. They -- so, whatever they
bargain for here, they've lost it.

The second thing is they cannot come
before you ever again and ask for an extension of
time. When this 36 months is up and -- and we've had
a catastrophe and they want to come back and get
another vyear or two or three, they cannot. This
agreement says they will never come back to you.

VICE CHAIRPERSON MILLER: And what happens
if they violate the arbitrator's decision?

MR. JOHNSON: And continue parking there?

VICE CHAIRPERSON MILLER: Yes.
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MR. JOHNSON: How dare they.
VICE CHAIRPERSON MILLER: I'm just trying

to follow this enforcement thing through.

MR. JOHNSON: You're «right. I - I
suspect -- I mean I suspect that we'd have to come
before you and ask you to -- if we haven't done it

already start either the 1licensing and revocation
procedures or from you all.

CHATIRPERSON GRIFFIS: Well, it would have
to be remedied, but it isn't going to be us. Okay.

You see generally also -- well, maybe I
won't. Okay. Any other questions? Clarifications?
Appreciate that.

I think you know -- from our gquestions,
you know this is not the first agreement we've looked
at. It's, in fact, not the first agreement that has
come before us for a different issues. Some on grand
scale and some on very small scale and so, I think
we're very familiar with the problems that one could
encounter. Certainly, this one will not, but we do
need to at least address some of them. Okay.

And part of the provision of this
agreement just to restate is the removal of 824 and
825 from the parking special exception. Noting, in

fact, and perhaps we also do that in finding of facts
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that that area 1is being utilized as part of the
landscape buffer to the parking spaces.

Is that -- that's fully your understanding
also of what was the intent of the -- of the
agreement?

MR. JOHNSON: Exactly.

CHAIRPERSON GRIFFIS: Okay. Very well.
Thank you very much. Appreciate your patience.

Is there anyone else here to give
testimony today attended to Application 17099 either
in support or in opposition? Now would be the time to
come forward if you are.

Not seeing anyone approach to give
testimony, I think we can probably go to closing
remarks unless we have any other questions from Board
members. Very well.

MR. QUIN: Mr. Chairman, this has been a
-- a long march in a short -- relatively short period
of time.

We hope that the Board can grant the case
from the bench today and we would like to have a --
sort of a modified summary order which would
incorporate as conditions and this is what we've been
obligated to do and we think it's the right thing to

do to incorporate by reference to the two agreements.
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If the Board doesn't feel that we should,
that's all right, too, but we would hope that somehow
it would be referenced in the order of the Board.

But, I'm prepared to draft the order,
submit it for approval that would deal with the
conditions and would also deal with the other issue of
the landscaping and the withdrawal of the lots and --
and the continuing landscape.

CHATRPERSON GRIFFIS: Very well. I -- T

think that would be most appreciated if we can do

that.

Let me just for clarification in terms of
moving ahead. Is the -- 1if the Board can -- 1is
definitive in the -- their -- their opinion that this

should be pursued under 2116, then we're fairly able
to move forward. Otherwise, we did ask potentially
for the Applicant's attorney, Mr. Quin, to submit a
short brief on the issue.

So, that's a question.

MEMBER ETHERLY: You're looking for a
temperature reading from colleagues so to speak.

I'm -- I'm fully comfortable report under
21 -- 216 -- 2116.6 -- .5.

CHAIRPERSON GRIFFIS: Mr. Parsons, are you

in agreement with that?
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COMMISSIONER PARSONS: Yes, I am.

VICE CHAIRPERSON MILLER: I'm in agreement
with that. However, my concern goes to what
conditions we want to make a part of our order.

CHAIRPERSON GRIFFIS: I know.

VICE CHAIRPERSON MILLER: Okay.

CHAIRPERSON GRIFFIS: Don't get ahead of
us.

VICE CHATIRPERSON MILLER: Okay.

CHATIRPERSON GRIFFIS: We'll do one at a
time. Mr. Mann.

MEMBER MANN: I have no objections to
that.

CHAIRPERSON GRIFFIS: Okay. Lastly, then
corporation counsel.

MS. NAGELHOUT: I think the Board's made
its decision.

CHATIRPERSON GRIFFIS: I haven't spoken.

MS. NAGELHOUT: All right. In that case,
I -- I will reiterate my opinion that this should have
come in under 214.

CHAIRPERSON GRIFFIS: Right. Okay. We're
at what? 5:20. Okay.

What I'd like to do is open it up just for

discussion in terms of forming a motion and we will --
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can do that, but I think obviously the most important
critical piece of this is establishing the conditions.

I think the good base point to start is
the Office of Planning's recommendations for
conditions which seem to reflect substantially that of
the interest and what has been spoken to today in
written and oral form. It does set a special
exemption relief for three years in timing. It does
speak to the parking areas 824 and 25 and 827. 827
being limited to 20 parking spaces and 824 and 825
maintained as landscaped lots only.

As Mr. Quin has indicated, we would remove
actually 824 and 825 from the special exception
approval and note those as landscaped buffered areas
under the ownership or under -- under the similar
ownership. The parking lot -- also the use by the
tenants as a building and the members of the lodge
only. Spaces may not be used for commercial purposes.

I noted that these are somewhat redundant
also to the agreement that was signed. So, I don't
think this is -- although it may be duplicative, I
don't think it is unnecessarily redundant.

The Applicant would also implement the
landscaping plan that was submitted separately and we

do have the planting, installation, and maintenance

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

318

agreement that could be attached to the order.

Lighting use to illuminate parking
accessory also be arranged, direct lights. It's part
of our own regulations. It's not -- not -- not -- I'm

not adverse to duplicating the conditions.

And we could keep G in also which goes to
the space meaning the code standard reguirements.

Now, it comes to the discussion of whether
-- the final condition is the compliance with -- with
the -- the agreement and let me just hear, and it is
entitled the Development and Interim Usage Agreement,
Board members' comments on that.

I think we have two -- we have two ways of
going about this. One as Mr. Quin had given them the
legal phraseology of it, we could make traditional
notice of this. As I think of it and it may well be
the same, we could find -- make this a finding of fact
although this is going to be or it is asked to be a
summary order. How we reconcile all that. So, let me
open it up.

Mr. Etherly.

MEMBER ETHERLY: I -- I -- I would
probably be inclined to follow -- to follow the
counsel -- Applicant's <counsel's suggestion with

regard to taking notice where you call it judicial,
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whatever. I mean I think that's kind of the quickest,
cleanest, straightforwardest way of doing it.

Clearly, of course, the -- the challenge
is there's a lot in the agreement that you don't
necessarily come here to resolve, but I think -- I
think just taking notice of the agreement and -- and
referencing that in the summary order would accomplish
everything that we need to accomplish, Mr. Chair.

CHAIRPERSON GRIFFIS: Okay.

COMMISSIONER PARSONS: I concur.

CHAIRPERSON GRIFFIS: Mr. Parson. Ms.
Miller.

VICE CHAIRPERSON MILLER: Well, the third
option which -- which would delay things a bit, but

would be to see if there's anything in this agreement
that we want to pull out and make a condition and I --
I can't say that I'm prepared to do that right at this
minute.

So, I guess if I had my druthers, I would
wait a week and just look and see if there was
something in here that we needed to -- that we wanted
to add as a condition and then reference the rest of
the agreement.

Because I don't -- the problem with

incorporating the whole agreement as the conditions
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means that we -- we don't want to take on all that
enforcement of this agreement. So, I think that's why
we don't want to do that.

On the other hand, there might be --
unless people -- unless we could find it right now,
there might be something in here that's not -- that OP

hasn't pulled out that we would want to make a

condition.

MEMBER ETHERLY : Well, my -- my comment
and Mr. Parsons can correct me 1f -- if  his
understanding is -- 1s different, but I -- I would

definitely not suggest that we adopt i1t as a

condition, but take what -- what appears to me to be a
middle on -- kind of a middle ground approach and just
as -- as -- as the phrase was take judicial notice of

it or simply reference it, but not necessarily as a
finding of fact per se.

COMMISSIONER PARSONS: Right.

MEMBER ETHERLY : But, some -- some
appropriate verbiage  which -- which -- which
acknowledges the existence of the agreement and leaves
it at that. But, I -- I am with vyou. Probably
digging into it and parcelling out particular elements
-- I mean the hard work has already been done by the

parties and I'd just as soon leave it -- left it
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stand.

COMMISSIONER PARSONS: Ninety percent if
not 100 percent of this is beyond our Jjurisdiction
anyway . So, the reason for referencing it for me is
-- 1is -- 1is giving the rationale for why -- why we
come up with a three-year time period and why we're
doing this at all given our 1last action which was
cease and desist.

CHATIRPERSON GRIFFIS: You're saying why
not just implement --

COMMISSIONER PARSONS: So, I think it's a
very valuable part of the record under findings of
fact even in that context but not just search through
it to see if there's something we should be enforcing
or the Zoning Administration should be enforcing.

CHAIRPERSON GRIFFIS: You -- you -- 1f I
understand your opinion correctly, why aren't they
just going ahead and developing. Is that what you
mean --

MEMBER ETHERLY: No.

CHATIRPERSON GRIFFIS: -- Mr. Parsons?

COMMISSIONER PARSONS: What? I say our
last decision said go develop this site.

CHAIRPERSON GRIFFIS: Right.

COMMISSIONER PARSONS: Now they're coming
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forward with another proposal --

CHAIRPERSON GRIFFIS: Right.

COMMISSIONER PARSONS: -- to do it over a
three-year period and this gives us the rational for
why we're making that decision.

CHAIRPERSON GRIFFIS: Right. Okay.
Understood.

Ms. Miller, follow-up?

VICE CHAIRPERSON MILLER: No, I mean I can
take a quick look through this now. I'm just thinking
that if there is anything else we want to add, now
would be our opportunity to do it as a condition.

CHAIRPERSON GRIFFIS: Okay.

VICE CHAIRPERSON MILLER: If the Board
members don't see anything, I don't think that's going
to come out, then we don't need to wait.

CHATRPERSON GRIFFIS: Well, in 1light of
the -- the great -- hum. It's getting late in the
afternoon.

In light of the great communication and
compromise that's being presented for us, I suggest we
do this. This may be premature, but I will propose a
motion with conditions.

Mr. Quin has offered to submit a draft

order. I think the intent will be -- and the
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specifics on the intent of the Board will Dbe
enumerated in our brief deliberation. He will
obviously incorporate that -- incorporate that in the
draft order and we obviously will review that.

If there are some editing that needs to
happen in terms of conditions, I don't think that will
be any news to anybody or a shock to anybody in that
-- in that frame.

So, let's move ahead then and I would move
approval of Application 17099.

MR. JOHNSON: I'm sorry, sir. May I speak
for a moment.

COMMISSIONER PARSONS: Second.

CHAIRPERSON GRIFFIS: Yes, briefly.

MR. JOHNSON: It'll be --

CHAIRPERSON GRIFFIS: We'll just table the
motion as we find. Go ahead.

MR. JOHNSON: I -- I apologize for
interrupting on the motion, but the problem is WNA
entered into this agreement with a couple of
assumptions and couple of things written in the
agreement.

One of them is that it says this agreement
shall be incorporated by the BZA. We expected that.

There's another paragraph in here that
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says if you don't do it, we don't have an agreement.
If we -- if this agreement is part of the BZA order,
neither party has to comply with it.

I've got a problem only because my
constituency has made it very clear that they want the
BZA -- they want some BZA powers here and we had an
assumption when we did it and it maybe wrongly so that
if you incorporate it as opposed to noting it or
otherwise referencing it, but if you incorporated it,
then you had power over the terms in this agreement.
So, that if they breached it, we had the right to come
back to through some type of petition or motion and
say they haven't complied with your order.

If that's wrong, I -- I guess I need to
know that because we may have a different ball game
tonight.

MEMBER ETHERLY: I don't -- I mean I don't
think it's wrong per se, but -- but, the concern is
there are limits to our jurisdiction and our power and
the agreement is -- is an excellent one and it's just
about everything that vyou probably needed to hit.
But, quite a bit of it as Mr. Parsons said if it went
awry, we can't change it even 1f we wanted to or
enforce it. That's perhaps the better phrase.

So, that's why vyou hear the constant
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reference back to that word referencing or taking
notice of it. Because that's -- we've gotten in
trouble in the past I think in adopting those types of
-- these types of agreements.

MR. QUIN: I think there's a way to
respond and that is that if we put in -- it is, in
fact, incorporated in the sense that if the Board
takes notice of this and we state that this is a basis
for the decision, a critical basis for the decision,
then they have, in fact, incorporated the terms and we
can -- I can embellish the terms by categories, not
only the use, but the future development of the site
and put that in as part of the findings of fact and
that makes it part of their decision.

It would be different from a condition --
it would not be a condition as such, but it would
certainly be incorporated in the -- in the order in
that -- in that sense and I think what this -- what
the «clause is -- it doesn't say it shall be
incorporated as a condition. It says it simply will
be -- incorporate this agreement into the Board's
decision and final order which I can do I think.

But, we can work out that language if we
want.

MR. JOHNSON: I'm sorry to take the time
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on this, but I don't think we can because what I'm
hearing is if we do what you're saying, the Board is
saying don't come to us if they don't meet a time line
as Ms. Miller pointed out and they -- and you've done
your arbitration and they're still parking there.

We're thinking we can come to you and say
look, they didn't meet this agreement. You -- that
being part of your findings of fact and part of your
basis for the decision, can revoke that 36 months you
gave them.

CHAIRPERSON GRIFFIS: Nope.

MR. JOHNSON: I guess then we can't.

CHAIRPERSON GRIFFIS: You're absolutely
right you're wrong.

MR. QUIN: He goes to the Zoning
Administrator's office.

CHAIRPERSON GRIFFIS: That's right.

MR. QUIN: And -- and not -- everything
goes to the Zoning Administrator and there could be an
appeal from the Zoning Administrator's office back
here, but the Zoning Administrator in the first
instance is the enforcer of this and -- and that's one
of the reasons for the language which we agreed upon
to incorporate the conditions of the order, but not as

a condition.
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In other words --

CHAIRPERSON GRIFFIS: What do we got next
Tuesday?

MR. QUIN: -- this is part of the order
and if we do not comply with it, you can file a
complaint to the Zoning Administrator's office.
That's what I'm thinking.

MR. JOHNSON: It may be just a choice of
form. Honestly, I can't speak to it. So, let me pass
because I'm beyond my -- my practical knowledge here.

I'm sorry.

MR. QUIN: Well, I'll work with Ms. -- Mr.
Johnson and make sure that we have language as nearly
as possible that carries out the point of the parties,
but --

CHAIRPERSON GRIFFIS: Understood. This is
what I want to do. You can do all that in a week. 1Is
that correct?

MR. QUIN: Yes.

CHAIRPERSON GRIFFIS: Okay. So, let's
just set this for a special public meeting next week.

That's the 23rd. We'll set it for 9:00. We'll have
the submissions in by -- well, is it feasible to do by
end of the week?

MR. QUIN: Yes.
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CHAIRPERSON GRIFFIS: By Thursday?
MR. QUIN: Friday. Thursday. Thursday

late. Friday early.

CHAIRPERSON GRIFFIS: This -- this is to
be -- to be direct, this is what I'm thinking is that
a draft order is -- is served on the parties and the
ANC.

MR. QUIN: We will work -- we'll do more

than serve it on.

CHATIRPERSON GRIFFIS: Okay.

MR. QUIN: We're going to be working with
them.

CHATRPERSON GRIFFIS: But, for my
purposes, a draft order. It's -- 1it's served.
Response back. All within three days and the final
approved and agreed upon comes to the Board.

That's kind of an odd thing.

MR. QUIN: Yes.

CHAIRPERSON GRIFFIS: Hopefully, we won't
have this all on the record. That's a joke, too.

MEMBER ETHERLY: Mr. Chair, I'll just note
for the &record that due to a prior Dbusiness
commitment, I'll be out of town next week, but will
submit a proxy.

CHAIRPERSON GRIFFIS: Okay.
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MEMBER ETHERLY: Thank you.

CHAIRPERSON GRIFFIS: Absolutely. And we
do expect a proxy from Mr. Parsons. I don't think
it's his schedule for next week.

But, we can distribute that around. So,
obviously, if you can get done before Friday, it gives
us a day or more to look at it --

MR. QUIN: Did you say before Friday or
Friday?

CHATIRPERSON GRIFFIS: If it can be before
Friday, I think you guys have the bulk of the work to
do. So --

MR. QUIN: Yes.

CHAIRPERSON GRIFFIS: -- we'll give it to
the close of business on Friday which would be 3:00
and that way they can fax it out to us.

MR. QUIN: Yes.

CHATIRPERSON GRIFFIS: Over the weekend
review in preparation for Tuesday. That's the 23rd.
Right?

MR. QUIN: 23rd.

CHAIRPERSON GRIFFIS: Okay. Very well.
If -- I think that makes an awful lot of sense not to

rush into things after all this work that's been done.

So, what else do we have to do then
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attended to this application? Is everyone
understanding what's happening? Good. Mr. Parsons.

COMMISSIONER PARSONS: I don't know what
the status of the motion i1is that vyou made. I
seconded. Is that --

CHAIRPERSON GRIFFIS: We'll just strike it
from the record.

MR. QUIN: Well, let me ask you could you
grant subject to the conditions that will be -- I mean
I just -- it would be meaningful I think to all of us
to have a grant of the case subject to your final
order, approval and as long as --

CHATRPERSON GRIFFIS: Yes, the difficulty
is to pursue a motion and approval without the noted
conditions which is obviously the Dbasis of the
approval.

MR. QUIN: Right.

CHAIRPERSON GRIFFIS: I understand. I
think it's fairly clear the Board's direction on this
and so although --

MR. QUIN: I'm thinking about starting the
terms.

CHAIRPERSON GRIFFIS: -- we can try and
make it very ceremonial next week and a big surprise,

but I think this would be a lot cleaner.
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So, with that the motion would be tabled
and then we'd -- we'll bring it back on Tuesday the
23rd and have the Board's conditions attendant to it.

Okay. Everybody clear? Very well. Thank
you all very much --

MR. QUIN: Thank vyou.

CHAIRPERSON GRIFFIS: -- for your patience
and again for the excellent work that's happened.

Is there anything else for us, Ms. Bailey,
at this time?

MS. BAILEY: No, Mr. Chairman.

CHAIRPERSON GRIFFIS: Excellent. Well,
then let's adjourn the afternoon session of the 16th.

(Whereupon, at 5:38 p.m. the hearing was

concluded.)
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