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October 9, 2015 

Chru.rman Anthony Hood and the Members of 
the D1stnct of Columbia Zomng CommiSSion 

441 4th Street, NW, Su1te 210 
Washmgton, DC 20001 

Re: Zoning Commission Case No. 14-13- Goulston & Storrs Comments 

Dear Chairman Hood and Members of the CommiSSion. 
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We apprec1ate the opportumty to prov1de comments on the proposed amendments to the 
Zonmg Regulations governing roof structures m D C We also greatly appreciate the efforts of 
th1s Cormmss10n, the Office ofPlanmng, the Office ofZonmg, the Office ofthe Attorney 
General, numerous commumty groups, property owners and developers, and mdtv1duals, as well 
as a wtde range of add1t1onal stakeholders Our comments are as follows 

I. Individual Section Comments and Recommendations 

A. DEFINITIONS 

Section Comment Recommendation 
N umber/Descrintion 

Sectwn 199 - Defimt10n The new definitiOn of Ensure that the definitiOn of roof 
of "penthouse" "penthouse" mcludes all structures works wtth SectiOn 411 23, 

structures on or above the possibly by excludmg structures of less 
roof of any portiOn of the than four (4) feet above the roofm the 
bmldmg It also "penthouse" defm1t10n 
references "roof decks 
and mechanical Ehmmate the reference to roof decks m 
eqmpment " Section the "penthouse" definition If the setback 

411 23 excludes of roof decks (below four ( 4) feet above 

structures less than four the root) IS desued, mclude an express 
( 4) feet above the roof on reqUirement for such setback m Section 

whtch they stand 1411 9 
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Sect10n 199 1 -
Defimt10n of "gross 
floor area" 

The new regulat10ns no 
longer count all 
penthouse area as "gross 
floor area" Defimtwn of 
GFA needs to be updated 
to reflect th1s 

B. PENTHOUSE DESIGN AND FORM 

Section Comment 
Number/Descr•ntion 

SectiOn 411 6-411 9 - Separate sta1r towers 
Hetghts of roof structure should be permitted to 
clements reach dtfferent heights 

As proposed, for a 
buildmg wtth just 
mechamcal space, the 
regulat10ns will sti11 
reqmre the entire roof 

Revise as follows 

"Gross floor area 

The term "gross floor area" shall mclude 
basements, elevator shafts, and stauwells 
at each story, floor space used for 
mechanical equipment (With structural 
headroom of six feet, stx mches (6ft, 6 
m ), or more, penthouses (only to the 
extent reguired by Section 411.13}, 
attic space (whether or not a floor has 
actually been latd, provtdmg structural 
headroom of six feet, six mches (6ft, 6 
m.), or more), mtenor balcomes, and 
mezzanmes 

The term "gross floor area'' shall not 
mclude cellarsl &Btl outs1de balcomes 
that do not exceed a proJection of six feet 
(6 ft) beyond the extenor walls of a 
bmldmg~ and uenthouse SJ!aCe that is 
excluded nursuant to Section 411.13" 

I 
I Recommendation 

Add the folloWing to § 411 6 

" except that a rooftop egress strurwell 
not containing any other form of 
habitable or mechanical space may be 
contamed Withm a separate enclosure 
and may be a sintde1 different umform 
height" 

Mod1fy § 411 9 as follows. 

I "Enclosmg walls ofhabttable space 
Withm the penthouse shall be of equal, 

1 umform he1ght as measured from roof 
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SectiOn 411 13-
ExceptiOns from 
bmldmg floor area ratio 
calculations 

SectiOn 411 16-
Excluswn of communal 
restdential recreatiOnal 
space on roof 

structure to be drtven by 
the hetght of the elevator 
overnde. Recommend 
modifymg to permit 
different hetghts for the 
elevator ovemde and 
other mechcaniCal space 

--
Th1s provtswn should be 
revised to reflect the 
relationship to the term 
"Gross floor area" 

Restdcnttal recreatwn 
space on a roof should be 
excluded from 
calculatiOns regardmg 
additional mcluswnary 
zomng or affordable 
housmg contnbution 
reqmrements Thts 
change would effectively 
reqmre substantial 
addttional payments for 
bmldmg amemttes that 
rue currently perrmtted 
and encouraged Further, 
the mcluswn of such 
penthouse recreation 
space wtll have the effect 
of dtscouraging these 
roof amemtles, whtch 
Will be pushed mto the 
buildmg, This Will have 

level Enclosmg walls of mechamcal 
space wtthm the penthouse may be of the 
same hetght as the enclosmg walls of 
hab1table space, or may be of a smgle 
dtiTerent umform hetght. or both; 
J!rovided2 that if no habitable Sl!ace is 
nrovided2 the en~losing walls of the 
mechanical SJ!aee may be of two 
different uniform heights ABd I f'Reqmred screemg walls " 

i 

Revtse § 411 13 as follows 

"411 13 For purposes of calculatmg 
floor area ratiO for the butldmg, the 
aggregate square footage of all space on 
all penthouse levels or stones measurmg 
six aad eae half feet (e.S ft.) six fect2 
six inches (6 ft. 2 6 in.}1 or more m hetght 
shall be counted as gross floor area and 
mcluded m the total floor area ratio 
permitted for the bmldmg, With the 
fqllowmg exceptions· [ ]" 

Revise § 411 16 per comment 

"For residential bmldmgs, the 
constructiOn of penthouse GFA., 
mcludmg all forms of habitable space~ 
exceJ!t that devoted exclusiveli to 
communal rooftoJ! recreation or 
amenity space, IS subject to the 
Incluswnary Zonmg set-astde provtstons 
of chapter 26 " 
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the effect of reducmg the 
number of restdentlal 
umts and therefore 
pressure the amount of IZ 

1 
umts provided by 

' proJects 

Sectwn 411 18-411 20 - The current language m 
Setbacks 411 18 unnecessanly 

repeats the phrase "of the 
roof upon whtch 1t 1s 
located'' and the 
language m 411 20 
appears to be duphcat1vc 
of 411 18 

' 

Also, 411 20 relies on the 
established concept of 
"extenor walls" but It ts 
undefined Recommend 
rev1smg 411 18 to clanfy 
what 1~, and IS not, an 

~ extenor wall 
' 

Rev1se § 411 18 as follows, delete 
§ 411 20 as unnecessary 

"411 18 Penthouses for mechanical or 
habitable space, screening around 
unenclosed mechanical eqmpment, 
rooftop platforms for swimmmg pools, 
and any guard rat I on a roof shall be 
setback from the edge of the roof upon 
whtch 1t IS located as follows 

(a) A distance equal to 1ts height 
from the followmg exterior 
l!.i!!!! 

(1) Front bmldmg wall ef 
the roof t:tpOR wl:neh It 1s 
located; 

(2) Rear bmldmg wall ef 
the roof t:tpofl which It 1s 
located, 

(3) Stde bmldmg walls ef 
the roof "tlpoa \\rhteh 1t IS 
located 111 the R -1 through 
R -4 zones that are 
adJacent to a property that 
has a lower or equal 
permitted matter of nght 
butldmg height; 

(4) Stde building wall~ ef 
the roofupoR v.rffieh 1t 1s 
located 111 other than the 
R-1 through R-4 zones 
that are adJacent to a 
property that has a lower 

ennitted matter-of-n ht 
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SectiOn 411.19 -
Penthouse setback 
spectfics when adJacent 
property approved for 
htgher bmldmg hetght 

t 

I 

~ 

-

If adJacent properties 
have been approved With 
bmldmg heights beyond 
the relevant matter-of-
nght building heights 
(through PUDs or Map 
Amendments), to reach 
the same or higher he1ght 
as a subject property, no 
stde wall setback should 
be reqmred or, 1f 
requued, it should be 
stmllar to SectiOn 
411 18(b) 

.. 

bmldmg height, and l 
(5) Side buildmg walls 
that are adjacent 
toAdjfteeat property that 
IS Improved With a 
designated landmark or 
contributing structure to a 
historic d1strtct that is built 
to a lower height 
regardless of the permitted 
matter-of-nght bmldmg 
height, 

For numoses of this section, 
front building walls2 rear 
building walls2 side building 
walls~ and wWalls of building§ 
that border ani courtvard other 
than closed courtyards shall be 
deemed to be exterior walls 

(b) A distance equal to one-half 
(0 5) of Its hetght from any s1de 
bmldmg wall ofthe roof upon 
wlueh it 1s loeated that IS not 
adJmmng another bmldmg wall 
and not meeting the conditions of 
(a)(3) through (5), and [ ]" 

Revtse § 411 . 19 per comment. 

"411 19 Except as required in §411 12 
above, no setback ts required from any 
Mde bmldmg wall that ts adJmmng 
another bmldmg wall With an equal or 
greater matter of right height, whether 
such height IS perm1tted as a matter of 
nght or has been approved by the Board 
of Zonmg Adjustment as a height 
vanance or Zomng Commisston pursuant 
to a destgn revtew or planned umt 
development apphcation " 0 
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C. AFFORDABLE HOUSING REQUIREMENTS 

SectiOn 414 - ~on­
restdenttal habitable 
penthouse tnggenng 

, affordable hou::.mg 
productiOn reqUirement 
for non-profits and 
mstltutwns 

j 

I 

SectiOn 414 5 - SectiOn 
ctte correctiOn 

Sectton 414 8-
Quahficatton for 
rchabthtat10n of 
affordable housmg 

Comment 

Housmg linkage should 
not be requtred for use of 
rooftop space by non­
profit uses such a~ 
hbranes, museums, 
schools, and umvcrstttes 
By dcfimtwn, such 
mstttutlons are not 
engaged m a commerctal 
enterpnse and 
furthermore, ~mce such 

I mstrtutwns are often 
1 exempt from property 

taxes, they do not 
challenge then a-;sessed 
value and would 
therefore hkely pay more 
per square foot than a 
comparably-located 
commercial property 
owner Note that review 
under SectiOns 206 and 
210 would gtve the BZA 
and Comnuss10n 
addttlonal control over 
school and university use 
of such space 

Thts sectiOn mcludes an 
mcorrect ctte· "SectiOn 
414 7" should be 
"SectiOn 414 6" 

Thts section '3tates that, 
m order for property to 
quahfy as the destmat10n 
of funds for the 

! 

I 

Recommendation 

Revtse s 414.3 as follows 

"414 3 The req mremcnts of this sectron 
shall not apply to properties owned by 
the District government1 &~'-properties 

owned by-the Washmgton Metropolitan 
Area fransit Authonty and used fot 
government or pubhc transportation 
purposes, or properties owned or leased 
by non-profit organizations and 
institutions provided that 'iuch 
penthouse space is used by the non­
profit organiLation or institution for 
uses consistent with Its mission '' 

ReVIse § 414 5 per comment 

"414 5 If the owner constructs or 
rehabihtates the required housmg, the 
provisiOns of§§ 414.6 through 414 11 
shall app!y ~" 

Revtsc § 414 8 per comment 

''414 8 For purposes ofth1s section, the 
word "rehabi11tat10n" means the 
substanttal renovatiOn of housmg for sale 
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SectiOn 414 15-
Formula fot non-
res1denttal affordable 
housmg payment 

rehabilitatiOn of 
affordable housmg m 
compliance with this 
sectiOn, such property 
must be m "substantial 
v10Iatwn ofthe Housmg 
RegulatiOns of the 
Distnct of Columbia " 
We recommend Widemng 
the Clfcumstances 
allowmg a building to 
receive fwtds for 
affordable housmg One 
example to use IS the 
current Downtown 
Development Chapter 
(Chapter 17 of the 
Zomng RegulatiOns) 
This chapter mcludes 
language that afiordable 
housmg may be 
rehabilitated m 
compliance w1th SectiOn 
1706 23(e) 1f1t was 
previously in 
nonresidential use, has 
been vacant for not less 
than 3 years or, If 

occupted, 1t IS a tenant-
sponsored purchase of 
the bmldmg 

The word "habitable" 
should be mcluded in the 
last phrase of this 
sectiOn Also, per 
411 13, this area IS not 
"gross floor area " 

or rental that: if JlrcviouSII in residential 
use, (i) 1s not habitable for dwelling 
purposes because It 1s m substantml 
vwlatton of the Housmg RegulatiOns of 
the District of Columbia (14 DCMR).,Jll} 
has been vacant for not less than three 
(3} vcars urior to rehabilitation, {iii} or2 

if occuuied2 is a tenant-sJ:!onsorcd 
J:!Urchase of the buildmg2 or is located 
in a structure nreviouslv in 
nonresidential use." 

Revise §414 15 per comment 

"414 15 The contnbut10n shall be 
determmed by divtdmg the assessed 
value per square foot of land that 
composes the lot upon which the bmldmg 
IS or will be located by the maximum 
permitted non-restdenttal FAR and 
multiplying that amount t1mes the 
penthouse non-residential habitable 
gt=&SStloor area to be constructed " 
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Sectwn 2602 1 -
Apphcabthty of 
Inclu1:.10nary Zomng 
provisions 

--
SectiOn 2602 3 -
tXclUSlOllS 

-

This section should be Rev1se § 2602 l(c)(3) to an "or" rather 
shghtly modtfied to than an "and" 
ensure that etther of the 
two outhned paths 
requmng lncluswnary I 

Zomng, rather than a 
proJect possessmg all of 
the outlined conditions m 
order to tngger 
Incluswnary Zomng 

The Southea1:.t Federal Revtse § 2602.3 as follows. 
Center Overlay 1s uruque 

1 compared to other IZ "(e) Except for new hab1table penthouse 
I 

floor area as descnbed m 2602.l(d), ' exemptions TheSEFC 
was exempted from the properties located many of the followmg 
IZ reqmremcnts because areas 
It ts already subject to a 

( 1) The Downtown Development !!f reqmrement that 20% of 
rental umts be set aside Southeast Federal Ce&teF Overlay 

for fam1hes earnmg 50% DlstnCts.s 
or less of the area med1an 
mcome, m accordance !...!..J...! 

With current low mcome 1 
(!) Progerti~ located in the Southeast 

restnctwns for tax- Federal Center Overla;v District." 
exempt housmg bonds 
Thts reqmrement applies 
to all uruts, mcludmg 
those located m the 
penthouse. The 
regulatwns should be 
rev1sed to exclude the 
SEFC Overlay because 
the uruts are already 
subJect to a different 
affordable housmg 
scheme 

Alternatively, at a 
m1mmwn the regulatwsn 
should be revised to 
exempt rental penthouse 

' umts m the SEFC from 
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IZ Imposmg an 
additional admtmstrattve 
burden for penthouse 
umts to comply wtth the 

'j IZ admtmstrat1ve 
requirements IS 

I
' unnecessanly 

burdensome 

II Additional Concepb 

Convetsion ofNon-conf01mmg Penthouses 

The amended RegulatiOns should contemplate allowmg for the conversion of legal non­
conformmg roof structures (1 e , those roof structures authonzed by buildmg permtts and/or 
certificates of occupancy) Many properties have legal non-conformmg roof structures and 
owners or other users would often Wish to utthze the new roof structure concepts by employing 
the affordable housmg contributions contemplated by the mstant case Such conversiOns would 
provide an additiOnal source of funds for the Housing ProductiOn Tru~t Fund or otherwise asstst 
With the provlSlon of affordable housmg 

We suggest addmg the followmg provision 

"411 26 A non-confonnmg roof structure authonzed by a bmldmg permit and/or 
certificate of occupancy extstmg or otherwise approved pnor to {insert the effective date of ZC 
Order No. 14-13} may be converted mto habitable space provided that (I) the provlSlons of 
Sections 411 15,411 16, and 411 17 are observed, and (n) the relevant non-confom11ty Is not 
mcreased or extended 

Vestmg PIQ.YISton 

Many proJects have a long lead time from mception through design In recent years, some 
fully de~Igned matter of nght projects have not proceeded to the full bwldmg permit stage 
because market conditions have not favored speculative bmldmgs Accordmgly, we suggest the 
mclus10n of vestmg language The proposed language regardmg foundatiOn to grade permits 
mmors the vestmg language that was re<-ently adopted m connectiOn With the new R-4 
regulatiOns (Z C Order No 14-11) Therefore, we propose the followmg 

3202 10 NotWithstandmg § 3202 4, a bmldmg penmt apphcat10n (mcludmg a 
foundatiOn-to-grade permit apphcat10n) (the Apphcat10n) for constructiOn shall be 
processed, and any work authonzed by the permit may be earned to completiOn 
pursuant to the provis10ns of the roof structure regulatiOns pnor to {insert the 
effective date ofZC Order No. 14-13}. If' 
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(a) The ApplicatiOn was legally filed w1th, and accepted as complete by, the 
Department of Consumer and Regulatory Affairs pnor to [insert the effecttve 
date of ZC Order No. 14-13}, or 

(b) The proJect has 

( 1) An unexpired approval of a variance or spectal exception by the Board 
of Zonmg Adjustment, or 

(2) An unexpired approval of a design or concept design by the lhstonc 
Preservation Revtew Board (mcludmg a delegated approval made 
pursuant to 10 DCMR C §§ 319 through 321) or CommissiOn of Fme 

' I Arts, and 

(3) The vote to approve or the delegated actton occurred 

(A) Pnor to [insert the effective date ofZC Order No. 14-13}, or 

(B) On or after [insert the effective date of ZC Order No. 14-13}, and 
the applicatiOn was filed pnor thereto, or 

(4) An unexpired approval of a first-stage, second-stage, or consolidated 
planned umt development, vanance, special exceptton, campus plan, 
design revie-w m the CG or SEFC zones, or concept design by the HIStone 
PreservatiOn Review Board or Comm1sston of F me Arts, provided, the 
vote to approve occurred pnor to [insert the effective date of ZC Order 
No. 14-13}, or 

(5) An uncxptrcd approval of a variance, special exceptton, or deSign 
review m the CG or SEFC zones granted on or after the effective date of 
this title, for whtch a pubhc hearing was held pnor to [insert the effective 
date of ZC Order No. 14-13}, or 

( 6) An unexpued approval of a first-stage, second-stage, or consolidated 
planned umt development that was granted after the effective date of this 
title, but \\-hich was set down for a pubhc hearmg pnor to [insert the 
effective date ofZC Order No. 14-13}, or 

(7) Transferred TORs or CLDs to the Site pnor to [msert the eflecttve 
date of ZC Order No. 14-13} 
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We are available to provide any additional mformabon on the above concepts We 
greatly appreciate the opportunity to comment on this matter. 

Respectfully submitted, 

Jo 

DaVld M Avitabile 


