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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA
ZONING COMMISSION ORDER NO. 13-18
Z.C. Case No. 13-18
WBG Wheeler Road, LLC

(Consolidated PUD & Related Map Amendment @ Square 5925, Lots 820 & 821)
January 26, 2015

Pursuant to notice, the Zoning Commission for the District of Columbia ("Commission™)
held a public hearing on May 29, 2014, to consider an application from WBG Wheeler Road,
LLC (“Applicant”), as owner of Lots 820 and 821 in Square 5925 for the consolidated review
and approval of a planned unit development (“PUD”) and a related zoning map amendment to
rezone the property from the C-1 to the C-2-B Zone District. The Commission considered
the application pursuant to Chapters 24 and 30 of the District of Columbia Zoning
Regulations, Title 11 of the District of Columbia Municipal Regulations ("DCMR"). The public
hearing was conducted in accordance with the provisions of 11 DCMR § 3022. For the
reasons stated below, the Commission hereby approves the application.

EINDINGS OF FACT

The Application, Parties, and Hearing

1. On December 30, 2013, the Applicant filed an application with the Commission for
the consolidated review and approval of a PUD and a related zoning map amendment
regarding Lots 820 and 821 in Square 5925 (the "Property") seeking to rezone the
Property from the C-1 Zone District to the C-3-A Zone District. On February 21, 2014,
the Applicant submitted an amended application and updated architectural plans
(Exhibit [“Ex.”] 10), seeking to rezone the Property from the C-1 Zone District to the C-
2-B Zone District.

2. The Property is situated in Ward 8 and has a combined land area of
approximately 32,092 square feet. The Property is located at the intersection of Wheeler
Road and Barnaby Street, S.E., in the Washington Highlands neighborhood. The
Property includes approximately 210 feet of linear frontage along Wheeler Road, S.E.
and 139 feet of linear frontage along Barnaby Street, S.E. Square 5925 is located in the
southeast quadrant of the District and is bounded roughly by Wahler Place to the north,
Wheeler Road to the east, Barnaby Street, S.E. to the south and 9th Street to the west.
Fifteen-foot building restriction lines are located along both Wheeler Road, S.E. and
Barnaby Street, S.E. (Ex. 9.)

441 4™ Street, N.W., Suite 200-S, Washington, D.C. 20001
Telephone: (202) 727-6311 Facsimile: (202) 727-6072 E-Mail: dcoz@dc.gov Web Site:

XOMNMNCCHOKIMISSION
District of Columbia
CASE NO.13-18
EXHIBIT NO.59



Z.C. ORDER NoO. 13-18
Z.C. CASE NoO. 13-18

PAGE 2

10.

11.

12.

13.

At its public meeting held on March 10, 2014, the Commission voted to schedule a
public hearing on the application.

On March 26, 2014, the Applicant submitted a Pre-hearing Statement. (Ex. 13.) The
Pre-hearing Statement included updated Architectural Plans and Elevation sheets, and
additional materials required pursuant to § 3013 of the Zoning Regulations.

On May 9, 2014, the Applicant submitted a Supplemental Pre-hearing Statement and
updated Architectural Plans and Elevations, as well as a Transportation Impact Study
and letters of support. (Ex. 20.)

On May 12, 2014, the Applicant filed a Final Transportation Impact Study. (Ex. 21.)
On May 19" and 20", the Applicant filed expert resumes, outlines of testimonies, a
revised penthouse plan, and a letter from the Zoning Administrator. (Ex. 24, 26.)

After proper notice, the Commission held a public hearing on the application on
May 29, 2014.

The parties to the case were the Applicant and Advisory Neighborhood Commission
("ANC") 8E, the ANC within which the Property is located.

Four principal witnesses testified on the Applicant's behalf at the public hearing.
Dinesh Sharma testified on behalf of the Applicant. Sas Gharai testified on behalf
of SGA Companies, Inc., and Erwin Andres testified on behalf of Gorove/Slade
Associates, Inc. Based upon their professional experience, as evidenced by the resumes
submitted for the record and their prior testimony before the Commission, Mr. Gharai
was qualified by the Commission as an expert in architecture and Mr. Andres was
qualified by the Commission as an expert in transportation planning and analysis.
Brenda Richardson also testified as a witness in support of the project during the
Applicant’s presentation.

Wanda Yates and Trayon White both testified as persons in support of the project.
The Office of Planning ("OP") testified at the public hearing in support of the project.

At the hearing, the Applicant submitted updated plan sheets which included
revisions to the plans submitted previously and a copy of the Applicant's
PowerPoint presentation. (Ex. 31, 28.)

ANC 8E Chair, Anthony Muhammad, filed a letter in support. (Ex. 21.) The ANC 8E
Chair indicated in the letter that the project would be a catalyst for this area and would
revitalize the Wheeler Road section of Congress Heights. ANC 8E did not submit a
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14.

15.

16.

written report prior to the hearing. As discussed further below, several written reports
were submitted by ANC 8E, Commissioner Muhammad, and Karlene Armstead, Single
Member District Commissioner for ANC 8EQ6 after the hearing. The reports submitted
by ANC 8E and Commissioner Muhammad opposed the project. Ms. Armstead’s report
was in support.

Councilmember Marion Barry submitted a letter in support of the project. (Ex. 2J.)
Councilmember Barry indicated in the letter that the project encourages homeownership
and meets the ward’s need by providing value and economic growth for the community
and would be a signature project in Congress Heights for Ward 8.

Several organizations submitted letters in support of the project, including: Congress
Heights Main Streets, Avanti Real Estate Services, Lewis Real Estate Services, Ida Mae
Campbell Foundation, Mary’s Excellent Cleaning Services, Ward 8 Workforce
Development Council, and the United Planning Organization (Ex. 20D, 20E.)

At its public hearing held on May 29, 2014, the Commission took proposed action to
approve the proposed PUD and requested zoning map amendment, and left the record
open to receive additional specified information from the Applicant and OP to address
several concerns it had about the project.

Post-Hearing Submissions and Actions

17.

18.

19.

20.

21.

The proposed action of the Commission was referred to the National Capital Planning
Commission ("NCPC") under the terms of the District of Columbia Home Rule Act.
(Ex. 30A.) NCPC did not submit a response within the review period established by the
Home Rule Act.

On June 5, 2014, the Applicant submitted its list of proffered public benefits and
amenities and draft conditions, as required by 11 DCMR 8§ 2403.16. (Ex. 32.)

On June 9, 2014, the Applicant submitted a post-hearing submission that addressed the
Commission’s requests made at the close of the hearing. The post-hearing submission
included a post-hearing statement, revised architectural plans, and supporting materials
from Gorove/Slade. (Ex. 33.)

On June 16, 2014, the Applicant submitted a draft order. (Ex.35.)

On June 24, 2014 the Applicant submitted its final list of proffered public benefits and
amenities and draft conditions, as required by 11 DCMR § 2403.20. (Ex. 16.)
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22.

23.

24,

25.

26.

27.

28.

29.

30.

At its June 30, 2014 public meeting, the Commission considered the post-hearing
filings. The Commission concluded the Applicant’s and OP’s responses did not
adequately address its concerns. The Commission therefore deferred final action to
allow the Applicant and OP another chance to address the concerns the Commission
expressed at the conclusion of the hearing.

On September 15, 2014, the Applicant submitted its second post-hearing submission
attaching revised plans, supplemental trash pickup analysis, a career fair flyer, and a
draft Community Benefits Agreement (“CBA”). (Ex. 40.)

On September 22, 2014, ANC 8E submitted a report in opposition to the project. (Ex.
42.) The letter stated that ANC 8E voted to oppose the project in a 6-0 vote. The letter
did not state whether the matter was considered at a properly noticed public meeting,
whether the meeting was open to the public, or the number of members that constitute a
quorum.

On September 24, 2014, the Applicant submitted a letter stating that the draft CBA
attached to its September 15" submission was being negotiated as a private agreement
between the Applicant and the ANC, and stating that it was not altering its statement of
the proffered public benefits and amenities submitted on June 24, 2014, which did not
include the CBA. (Ex. 43.)

On September 26, 2014, Karlene Armstead, Single Member ANC District
Commissioner for ANC 8E06 submitted a request to re-open the record and submit a
letter in support of the project. (Ex. 44, 45.) Her letter stated that she was sending the
letter on her own behalf. Her letter further stated that the ANC did not vote on or
authorize the ANC’s submission dated September 22, 2014.

On September 26, 2014, ANC 8E Chairman Anthony Muhammad submitted a letter,
dated September 25, 2014, that questioned the veracity of the contents of Ms.
Armstead’s letter. (Ex. 47.) The letter did not comment on the substance of the
application before the Commission.

On September 26, 2014, Sandra Seegars submitted a request to re-open the record and
submit a letter stating her support for the positions stated in ANC 8E’s report in
opposition to the project. (Ex. 46, 48.)

On September 26, 2014, Schyla Pondexter-Moore submitted a request to re-open the
record. (Ex. 49.) The Commission Chairman denied this request.

At its September 29, 2014 public meeting, the Commission considered the post-hearing
submissions. The Commission noted that the ANC’s September 22" report did not
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31.

32.

33.

34.

35.

36.

37.

meet the requirements of the Zoning Regulations, 11 DCMR § 3012.5, that require ANC
reports to state that the ANC vote occurred at a properly noticed meeting with a quorum.
The Commission therefore indicated that it would defer action to allow the ANC to
submit a revised report that satisfied these requirements, and that it hoped that the
parties would use the additional time to resolve the other issues expressed in the ANC’s
post-hearing submissions.

On October 8, 2014, ANC 8E submitted a second report and attached a resolution in
opposition to this project. (Ex. 50.) The resolution states that it was approved at ANC
8E’s July meeting. Neither the meeting minutes, nor the attached resolution, state that
the matter was considered at a properly noticed public meeting.

At its October 20, 2014 public meeting, the Commission considered the additional post-
hearing submission made by ANC 8E. The Commission noted that the ANC’s second
report did not conform with the requirements of 11 DCMR § 3012.5, again deferred
action to permit the ANC to submit a revised report that complied with the applicable
Zoning Regulations, and left the record open for a revised ANC report and any
responses by the parties. The Commission also suggested that the Applicant attempt
additional outreach to resolve the issues expressed in the ANC’s resolution.

On November 12, 2014, the Applicant submitted a letter detailing its community
outreach efforts. (Ex. 51.)

On November 12, 2014, ANC 8E submitted a third report. (Ex. 52.) The cover letter
attached to the report indicated that the matter was considered at a properly noticed
meeting with a quorum present, and that a majority of those present voted to adopt the
report. The report states that the ANC opposed the application, and listed several issues
and concerns as forming the basis for that opposition.

On November 13, 2014, Sandra Seegars filed a motion to re-open the record to receive a
second report from her on the application. (Ex. 53.) The Commission Chairman denied
this request.

On November 19, 2014, the Applicant filed a response to ANC 8E’s November 12™
report. (Ex. 54.) The letter responds to each of the issues and concerns stated in ANC
8E’s November 12" report.

At its December 8, 2014 public meeting, the Commission considered the additional
filings by the Applicant and ANC 8E. The Commission again deferred taking action on
the application and asked the Applicant and ANC 8E to try a final time to attempt to
reach an amicable resolution of the issues expressed in the ANC’s report, and left the
record open to receive reports from ANC 8E and the Applicant.
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38.

39.

40.

On January 12, 2015, ANC 8E Chairman Anthony Muhammad submitted a letter stating
that ANC 8E had a tie vote concerning the project at its January 5, 2015 meeting. (Ex.
56.) The letter contained several other assertions regarding the ANC’s ongoing
discussions with the Applicant.

On January 19, 2015, the Applicant submitted a letter discussing its community
outreach efforts and contesting assertions contained in Mr. Muhammad’s January 12,
2015 letter. (Ex. 57.)

The Commission took final action to approve the application at its public meeting on
January 26, 2015.

The PUD Project

41.

The Applicant proposes to build a mixed-use development composed of retail and
residential uses. The overall project will have a density of 3.56 floor area ratio (“FAR”),
less than the maximum permitted of 6.0 under the C-2-B PUD requirements, and will
include approximately 99,205 square feet of residential uses, comprising 85 units and
approximately 15,566 square feet of commercial space. The building will be constructed
to a maximum height of 83.5 feet with a maximum of seven stories. The project will
have an overall lot occupancy of approximately 67.5%, and will include 25 surface
parking spaces.

Development under Existing Zoning

42.

43.

44,

45.

The Property is currently zoned C-1. The Applicant is seeking to rezone the Property to
the C-2-B Zone District as part of this application.

The C-1 zoning classification is designed to provide convenient retail and personal
service establishment for the day-to-day needs of a small tributary area, with a minimum
impact upon surrounding residential development. (11 DCMR 8700.1.) C-1 Zone
Districts permit some community facilities, housing, and mixed uses, as well as the
usual neighborhood shopping and service establishments as a matter-of-right. (11
DCMR §700.3.)

The maximum permitted matter-of-right height in the C-1 Zone District is 40 feet, with
a maximum of three stories. (11 DCMR § 770.1.)

The maximum permitted matter-of-right density in the C-1 Zone District is 1.0 floor
area ratio (“FAR”), all of which may be devoted to either residential or nonresidential
uses. (11 DCMR § 771.2.)
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46.

47.

48.

49,

The maximum percentage of lot occupancy in the C-1 Zone District is 60% for a
building devoted to residential use. (11 DCMR § 772.1.) Moreover, pursuant to § 774.1
of the Zoning Regulations, a rear yard with a minimum depth of 20 feet must be
provided for each structure in the C-1 Zone District. No side yard is required for most
structures, but if a side yard is provided it must be a minimum of two inches wide for
each foot of height, but not less than six feet. (11 DCMR § 775.5.)

Where a court is provided for a building or portion of building devoted to residential
uses, at any elevation in the court, the width of the court must be a minimum of four
inches per foot of height, measured from the lowest level of the court to that elevation,
but not less than 15 feet. (11 DCMR § 776.3.) In the case of a closed court for a building
or portion of a building devoted to residential uses, the minimum area must be at least
twice the square of the width of court based upon the height of court, but not less than
350 square feet. (11 DCMR § 776.4.)

An apartment house or multiple dwelling in the C-1 Zone District is required to provide
one parking space for each dwelling unit. (11 DCMR § 2101.1.) The loading
requirement for an apartment house or multiple dwelling with 50 or more dwelling units
in all zone districts is one loading berth at 55 feet deep, one loading platform at 200
square feet, and one service/delivery loading space at 20 feet deep. (11 DCMR
§2201.1)

Development of the Subject Property under the PUD guidelines for the C-1 Zone
District would allow a maximum building height of 40 feet, and a maximum density of
1.0 FAR, all of which may be devoted to residential or nonresidential uses. (11 DCMR
88 2405.1 and 2405.2.)

Development under Proposed C-2-B Zone District

50.

The Applicant proposes to rezone the Property to C-2-B in connection with this
application. The C-2-B Zone District is designed to provide facilities for shopping and
business needs, housing, and mixed uses for large segments of the District of Columbia
with high-density residential and mixed uses. (11 DCMR § 720.6.) The C-2-B Zone
Districts are located on arterial streets, in uptown centers, and at rapid transit stops. (11
DCMR 8§ 720.7.) The C-2-B Zone District includes the following development
requirements:

a. A maximum matter-of-right height of 65 feet with no limit on the number of
stories (8 770.1), and a maximum height of 90 feet under the PUD requirements
(8 2405.1);
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A maximum matter-of-right density of 3.5 FAR, all of which may be devoted to
residential use, but not more than 1.5 of which may be devoted to nonresidential
uses (8 771.2);

Under the PUD requirements, a maximum density of 6.0 FAR, all of which may
be devoted to residential use, but not more than 2.0 of which may be devoted to
nonresidential uses (§ 2405.2);

A maximum lot occupancy of 80% for a building or portion thereof devoted to a
residential use (8§ 772.1);

A minimum rear yard depth of 15 feet (§ 774.1);

If provided, a side yard at least two inches wide per foot of building height, but
not less than six feet (§ 775.5);

If provided, a minimum court width of four inches per foot of height, but not less
than 15 feet (§ 776.3) and in the case of a closed court, a minimum area of at
least twice the square of the width of court, but not less than 350 square feet
(8776.4);

For an apartment house or multiple dwelling, one off-street parking space for
each three dwelling units and for a retail or service establishment, one off-street
parking space for every 750 square feet in excess of 3000 square feet (8§ 2101.1);
and

For an apartment house or multiple dwelling with 50 or more dwelling units, one
loading berth at 55 feet deep, one loading platform at 200 square feet, and one
service/delivery loading space at 20 feet deep; and for a retail or service
establishment with 5,000-20,000 square feet, one loading berth at 30 feet deep,
one loading platform at 100 square feet, and no service/delivery loading space
(8 2201.1).

Development Incentives and Flexibility

51.  The Applicant requested the following areas of flexibility from the Zoning Regulations:

a.

Flexibility from Loading Requirements. The Applicant requests relief from the
loading requirements. Pursuant to 8 2201.1 of the Zoning Regulations, the
Applicant is required to provide one loading berth at 55 feet deep; one loading
platform at 200 square feet; and one service/delivery space at 20 feet deep for
the residential uses in the building; and one loading berth at 30 feet; one loading
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platform at 100 square feet; and no service/delivery space. However, due to the
anticipated needs of the residents and retail tenants, the Applicant is seeking
flexibility to provide one loading berth at 55 feet deep, one loading platform at
200 feet, and one service/delivery space at 20 feet deep. The service/delivery
space will be for residential use and curbside loading would be provided for
retail use to eliminate the need for a curb cut off Barnaby Street. The
Commission finds that the requested flexibility is in accordance with the
Comprehensive Plan's recommendations to consolidate loading areas within new
developments and minimize curb cuts on streets to the greatest extent possible.
In addition, the loading areas are likely to be used by the residents primarily
when they move in or out of the building, and any subsequent use by residents
will be generally infrequent and can be restricted to times which pose the least
potential conflicts with retail users. Therefore, the Commission finds that
flexibility from the loading requirements of § 2201.1 of the Zoning Regulations
as described in this paragraph is appropriate in this case;

Flexibility from the Parking Requirements. The Applicant is required to provide
43 parking spaces. The Applicant is providing 25 standard spaces. Therefore,
flexibility is required from § 2101.1. The Commission finds that the proposed
parking is adequate for the Property and will not have any adverse impacts; and

Additional Areas of Flexibility. The Applicant also requests flexibility in the
following areas:

To vary the location and design of all interior components, including
partitions, structural slabs, doors, hallways, columns, stairways, and
mechanical rooms, provided that the variations do not change the exterior
configuration of the building;

To vary the final selection of the exterior materials within the color
ranges and material types as proposed, based on availability at the time
of construction without reducing the quality of the materials; and to
make minor refinements to exterior details and dimensions, including
curtain wall mullions and spandrels, window frames, glass types, belt
courses, sills, bases, cornices, railings and trim, or any other changes to
comply with the District of Columbia Building Code or that are
otherwise necessary to obtain a final building permit;

To make minor refinements to exterior details and dimensions, including
balcony enclosures, belt courses, sills, bases, cornices, railings and trim,
or any other changes to comply with Construction Codes or that are
otherwise necessary to obtain a final building permit;
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Vi.

To remove the Capital Bikeshare facility if Capital Bikeshare is
unwilling to provide a location or is commercially unreasonable in its
terms;

To remove the covered bus shelter if DDOT is unwilling to authorize it. If
DDOT authorizes the covered bus shelter, to make a minor change to the
location of the covered bus shelter if required by DDOT or the Public
Space Committee; and

To make a minor change to the location of the vaults; and to change from
street loading to loading through the public alley and reduce the number of
parking spaces; if required by DDOT or the Public Space Committee.

Public Benefits and Amenities

52.

The Commission finds that the following benefits and amenities will be created as a
result of the PUD:

Urban Design, Architecture, Landscaping, and Open Space. The building’s front
facade would be mainly a tan colored brick with sienna colored brick accents,
precast trim and painted aluminum windows. The ground-floor retail areas show
up to 18-foot ceiling heights and a residential entrance lobby at a height of 15
feet. A significant portion of the residential upper floors are set back from the
alley to reduce the massing confronting the residential buildings across the alley.
Streetscape improvements around the building’s frontage on Wheeler Road and
Barnaby Street would take advantage of the 15-foot-wide building restriction line.
The currently underutilized property would be developed with a mix of retail uses
that are considered neighborhood-serving for the community. The retained retail
uses would benefit from the relocation to new contemporary spaces and the
additional retail area would accommodate new businesses where none previously
existed to create a more vibrant and updated streetscape along Wheeler Road;

Transportation Features. The parking area that currently exists along the
building’s frontage at Wheeler Road would be eliminated. Instead, 25 residential
parking spaces would be accessed through the alley system from either Wheeler
Road or Barnaby Street. Adequate on-street parking exists for patrons who may
drive to the local businesses. Two bicycle storage areas, one with 30 long-term
bicycle parking spaces for residents and one with 10 long-term bicycle parking
spaces for retail patrons, would be located on the ground floor and the applicant
would discuss with DDOT the possibility of a bike share station in public space
outside the building. The applicant intends to install a transit screen in the
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residential lobby for residents’ convenience. Moreover, the Applicant will
implement and maintain the Transportation Demand Management (“TDM”)
measures described in the DDOT Report (Ex. 25), which include:

. Identify a TDM Leader;

. Provide 30 long-term bicycle parking spaces on the ground floor of the
building and an additional 24 short-term bicycle parking spaces outside
the building;

. Provide a transportation information screen in the lobby that would show
real time arrival/availability for nearby buses, trains, carshare, and
Bikeshare;

. Make information available on transportation alternatives and services;

. Provide an on-site business center;

. Reserve a location outside the building for a future Capital Bikeshare
station; and

. Provide an enhanced bus shelter adjacent to the site on Barnaby Street;

Housing and Affordable Housing. The application indicates that the project would
provide all of its 85 units as affordable to households making up to 60% of area
median income (“AMI”). This substantially exceeds the amount of affordable
housing that would be required under the Inclusionary Zoning requirements of
Chapter 26 of the Zoning Regulations. The site plan indicates the location and
unit mix of the units. It is commendable that the units would be designed to meet
the needs of disabled persons, including Type “A” units, which are fully
accessible and Type B units which would be capable of being easily converted to
Type “A” units to support persons with disabilities;

Environmental Benefits. The building would include two levels of green roof
which would function both as an amenity and a stormwater management feature,
which currently does not exist on the property. The plan shows 4,511 square feet
of pervious pavement in the rear parking area to minimize the runoff from the
property into the alley. In addition, landscaping and streetscape improvements
would be provided around the Wheeler and Barnaby Road perimeter. The plans
provide additional details of these improvements and landscape features. The
project includes sustainable design features such that the building would be able
to achieve a minimum of 50 points of the Green Communities Criteria; and

Uses of Special Value. The Applicant is proposing to provide updated space for
neighborhood retailers. The inclusion of a substantial number of affordable,
family-sized units in the project is also supported. The applicant has indicated a
willingness to partner with a social service provider to provide training and
employment opportunities to residents;
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53.

The Commission finds that the project benefits and amenities as outlined above are
reasonable trade-offs for the requested development flexibility.

Compliance with Guiding Principles of the Comprehensive Plan Amendment Act of 2006

(D.C. Law 16-300, effective March 8, 2007)

54.

55.

56.

The Property is designated in the Low Density Commercial land use category on the
District of Columbia Comprehensive Plan Future Land Use Map. The Low Density
Commercial designation is used to define shopping and service areas that are generally
low in scale and character. Retail, office, and service businesses are the predominant
uses. The C-1 and C-2-A Zone Districts are generally consistent with the Low Density
Commercial designation, although other districts may apply.

Even though the Future Land Use Map prescribes Low Density Commercial for the site
the Commission finds that this is one of the rare instances in which “the application of
other zones”, in this case C-2-B, is appropriate. (L0A DCMR § 225.8.)

The Commission finds that the project advances a number of policy objectives for the
site.

a. The Generalized Policy Map designates the site as a Neighborhood Commercial
Center where mixed-use infill development should be encouraged to provide new
retail and service uses, and additional housing and job opportunities. (10A DCMR
§ 223.18.) The project will meet these objectives; and

b. The project also advances a number of the Comprehensive Plan’s policy
objectives for the site, particularly policies in the Land Use Element encouraging
mixed-use development including upper-story housing to promote the revival of
established commercial centers on the east side of the city, and policies in the
Housing Element encouraging the expanding housing supply, and ensuring
housing affordability:

(1) Land Use Element

The Comprehensive Plan recognizes that District neighborhoods on the east side
of the city “lack well-defined centers or have centers that struggle with high
vacancies and a limited range of neighborhood-serving businesses,” (L0A DCMR
8 312.2), and recommends that “[e]stablished centers should be expanded to in
areas where the existing range of goods and services is insufficient to meet
community needs.” (10A DCMR § 312.6.) In response, the Comprehensive Plan
suggests the following:
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Many District neighborhoods, particularly those on the east side of the
city, lack well-defined centers or have centers that struggle with high
vacancies and a limited range of neighborhood-serving businesses. Greater
efforts must be made to attract new retail uses to these areas by improving
business conditions, upgrading storefronts and the street environment, and
improving parking and pedestrian safety and comfort. The location of new
public facilities in such locations, and the development of mixed use
projects that include upper story housing, can encourage their revival.
(10A DCMR § 312.2 (emphasis added).)

The project will serve as an anchor for economic and civic development of the
Congress Heights and Washington Highlands neighborhoods. The creation of
high-quality mixed use development, such as the project, is an important
economic generator. The density requested by the map amendment allows the
Applicant to provide neighborhood serving retail with residential uses above.
Through infill development, the Applicant will reuse vacant land and fill a gap in
the urban fabric that is currently detracting from the character of the
neighborhood. The project will improve the visual quality of the neighborhood
through high quality redevelopment and public space improvements.

(2) Housing Element

The project increases the supply of housing, through a mixed-use project that
includes commercial uses below housing, on an under-utilized site located in an
existing commercial center, which is supported by the following policies of the
Comprehensive Plan’s Housing Element:

Expanding the housing supply is a key part of the District’s vision to
create successful neighborhoods. Along with improved transportation and
shopping, better neighborhood schools and parks, preservation of historic
resources, and improved design and identity, the production of housing is
essential to the future of our neighborhoods. It is also a key to improving
the city’s fiscal health. The District will work to facilitate housing
construction and rehabilitation through its planning, building, and housing
programs, recognizing and responding to the needs of all segments of the
community. The first step toward meeting this goal is to ensure that an
adequate supply of appropriately zoned land is available to meet expected
housing needs. (10A DCMR § 503.1.)

Provide suitable regulatory, tax, and financing incentives to meet housing
production goals. These incentives should continue to include zoning
regulations that permit greater building area for commercial projects that
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include housing than for commercial projects that do not include housing.
(10A DCMR §503.3.)

Strongly encourage the development of new housing on surplus, vacant
and underutilized land in all parts of the city. Ensure that a sufficient
supply of land is planned and zoned to enable the city to meet its long-
term housing needs, including the need for low- and moderate-density
single family homes as well as the need for higher-density housing. (10A
DCMR § 503.4.)

Promote mixed use development, including housing, on commercially
zoned land, particularly in neighborhood commercial centers, along Main
Street mixed use corridors, and around appropriate Metrorail stations.
(10A DCMR §503.5.)

In addition, the Project includes 85 residential units, all of which will be
affordable to families earning less than 60% of AMI. The project includes 35
units that will be two-bedroom units and 20 that will be three-bedroom units,
ensuring that they will be appropriately sized for families. This advances the
following policies of the Comprehensive Plan’s Housing Element:

Establish the production of housing for low and moderate income
households as a major civic priority, to be supported through public
programs that stimulate affordable housing production and rehabilitation
throughout the city. (10A DCMR § 504.6.)

Consistent with the Comprehensive Housing Strategy, work toward a goal
that one-third of the new housing built in the city over the next 20 years
should be affordable to persons earning 80 percent or less of the area wide
median income (AMI). Newly produced affordable units should be
targeted towards low-income households in proportions roughly
equivalent to the proportions shown in Figure 5.2. (10A DCMR § 504.7.)

Provide zoning incentives to developers proposing to build low- and
moderate-income housing. Affordable housing shall be considered a
public benefit for the purposes of granting density bonuses when new
development is proposed. Density bonuses should be granted in historic
districts only when the effect of such increased density does not
significantly undermine the character of the neighborhood. (10A DCMR
§504.14.)

Provide a larger number of housing units for families with children by
encouraging new and retaining existing single family homes, duplexes,
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row houses, and three- and four-bedroom apartments. (10A DCMR
8 505.6)

57.  The Commission further finds that the proposed PUD is consistent with many guiding
principles in the Comprehensive Plan for managing growth and change, creating
successful neighborhoods, and building green and healthy communities, as follows:

a. Managing Growth and Change. The guiding principles of this element are
focused on ensuring that the benefits and opportunities of living in the District are
equally available to everyone in the city. In order to manage growth and change in
the District, the Comprehensive Plan encourages, among other factors, the growth
of both residential and nonresidential uses. The Comprehensive Plan also states
that redevelopment and infill opportunities along corridors is an important part of
reinvigorating and enhancing neighborhoods. (f 217.6.) The proposed PUD is
fully consistent with each of these goals. Redeveloping the Property into a
residential development will further the revitalization of the neighborhood;

b. Creating Successful Neighborhoods. The guiding principles for creating
successful neighborhoods include both improving the residential character of
neighborhoods and encouraging commercial uses that contribute to the
neighborhood’s character and make communities more livable. (9 218.1 and
218.2.) In addition, the production of new affordable housing is essential to the
success of neighborhoods. (f 218.3.) Another guiding principle for creating
successful neighborhoods is getting public input in decisions about land use and
development, from development of the Comprehensive Plan to implementation of
the plan's elements. (f 218.8.) The proposed development furthers each of these
guiding principles with the construction of affordable housing, as well as
commercial uses that will create additional retail and employment opportunities.
In addition, as part of the PUD process, the Applicant has worked with the ANC
and local community groups to ensure that the development provides a positive
impact to the immediate neighborhood;

C. Increasing Access to Education and Employment. The Increasing Access to
Education and Employment element includes a number of policy goals focused on
increasing economic activity in the District, including increasing access to jobs by
District residents (] 219.1); encouraging a broad spectrum of private and public
growth (f 219.2); supporting land development policies that create job
opportunities for District residents with varied job skills (1 219.6); and increasing
the amount of shopping and services for many District neighborhoods ( 219.9).
The project is fully consistent with these goals since the proposed retail area will
help to attract new jobs to the District, as well as to this specific neighborhood,
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and the conference rooms will be offered to community organizations for
workforce development training services;

d. Connecting the City. The proposed development will help to implement a number
of the guiding principles of this element. The project includes streetscape
improvements to provide improved mobility and circulation through the project,
as well as the overall neighborhood. (1 220.2.) In addition, the access points for
the required parking and loading facilities have been designed to appropriately
balance the needs of pedestrians, bicyclists, transit users, autos and delivery trucks
as well as the needs of residents and others to move around and through the city;
and

e. Building Green and Healthy Communities. The proposed development is fully
consistent with the guiding principles of the building green and healthy
communities element since the project's proposed landscaping plan will help to
increase the District's tree cover, and the proposed development will minimize the
use of non-renewable resources, promote energy and water conservation, and
reduce harmful effects on the natural environment. (11 221.2 and 221.3.) In
addition, the project, which includes Green Communities elements, will also help
to facilitate pedestrian and bicycle travel.

58.  Even though the proposed C-2-B zoning is more intensive than what is called for in the
Future Land Use Map, the project does much to advance the other policies of the
Comprehensive Plan cited above, thus, the Commission concludes that it is not
inconsistent with the Comprehensive Plan as a whole.

Office of Planning Reports

59. By report dated February 26, 2014, OP stated that it supports the application and that the
proposed PUD is not inconsistent with the Comprehensive Plan. Therefore, OP
recommended that the Commission schedule a public hearing on the application. (Ex.
11)

60. By report dated May 19, 2014, OP recommended final approval of the application. (Ex.
23.) OP stated that the proposal would benefit the Congress Heights neighborhood given
the level and amount of family-oriented affordable housing provided, the mix of uses,
and the provision of neighborhood-serving retail. OP stated that it supports the C-2-B
designation for the site, which is not inconsistent with the 2006 Comprehensive Plan’s
Future Land Use Map and policy objectives that encourage residential infill.
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61.

62.

By report dated June 16, 2014, OP provided additional support for why the proposed
PUD-related map amendment is not inconsistent with the Comprehensive Plan in this
particular circumstance. (Ex. 34.)

By report dated September 15, 2014, OP responded to the Commission’s request for
further analysis, concluding that of the Project was not inconsistent with the
Comprehensive Plan, despite its seven-story building height.

DDOT Report

63.

64.

The District Department of Transportation (“DDOT”) submitted a memorandum dated
May 19, 2014, recommending support of the project provided the Applicant adopt a
Loading Management Plan as outlined in the report. (Ex. 25.) DDOT indicated that the
Applicant must submit a formal loading zone request to DDOT to determine if the need
for loading facilities warrants curbside loading. DDOT also indicated that if the request
for curbside loading is denied, the Applicant could apply for DDOT Emergency No
Parking signs to establish a temporary loading zone.

Based upon the reports and testimony of the Applicant's expert in transportation analysis
and planning, the Commission finds that given the minimal number of vehicle trips to be
generated by the project, the project can be approved as proposed by the Applicant
without creating any objectionable traffic or parking impacts on existing and future
roadway users or the adjacent residential community. The Commission further finds that
the Applicant's proposed TDM measures include a number of features that will ensure the
loading and delivery operations perform well, and that the Applicant has adopted the
Loading Management Plan recommended by DDOT. Moreover, the Commission further
finds that the Project will have no impact on pedestrians or intersections.

Other Contested Issues

65.

66.

The Commission was concerned that the light color of the penthouse/7™ level of the
building drew unnecessary attention to the top of the building and made it appear larger.
In response to Commission comments, the Applicants revised the color scheme of the top
level of the building to make it darker and less noticeable. (Ex. 40A, p. 16.1.) The
Commission is satisfied that this change addresses its concern.

The Commission was also concerned about the safety of those occupying the outdoor
space at the top of the building. In response, the Applicant revised the design of the
railings at the top of the building to move them further back from the edge of the building
and clarify that the height of the railing is 42 inches. (Ex. 40A, p. 14-15.) The
Commission is satisfied that these changes addressed its concerns.
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67.

68.

The Commission requested that the Applicant consider connecting the retail spaces to the
loading dock via a rear corridor so it would not be necessary to move trash through the
alley. The Applicant responded that it studied ways to provide the rear corridor, but
could not do so for a variety of reasons. (Ex. 40.) Instead, the Applicant suggested an
alternative trash removal plan that included a second trash room in the building. (Ex.
40B.) The Commission is convinced that both the original trash removal plan, and the
Applicant’s suggested alternative, are adequate to serve the needs of the project, and that
neither trash plan will create any adverse impacts.

The Commission was also concerned about the comments made by ANC 8E and
members of the community which suggested that the Applicant had not done sufficient
community outreach. The Commission deferred final action several times to allow the
Applicant and community to meet, and hoped that the issues between them would be
resolved. Although the Zoning Regulations do not impose a community outreach
obligation, the Commission does expect applicants to engage in such conduct and in this
case believes that the Applicant has met its expectations. The Commission notes that the
Applicant has provided assurances that it will continue to meet with the community as the
project continues to progress to completion.

CONCLUSIONS OF LAW

Pursuant to the Zoning Regulations, the PUD process is designed to encourage high
quality development that provides public benefits. (11 DCMR § 2400.1.) The overall goal
of the PUD process is to permit flexibility of development and other incentives, provided
that the PUD project "offers a commendable number or quality of public benefits, and
that it protects and advances the public health, safety, welfare, and convenience." (11
DCMR 8§ 2400.2.)

Under the PUD process of the Zoning Regulations, the Commission has the authority to
consider this application as a consolidated PUD. The Commission may impose
development conditions, guidelines, and standards which may exceed or be less than the
matter-of-right standards identified for height, FAR, lot occupancy, parking, loading,
yards, and courts. The Commission may also approve uses that are permitted as special
exceptions and would otherwise require approval by the Board of Zoning Adjustment.

Development of the property included in this application carries out the purposes of
Chapter 24 of the Zoning Regulations to encourage the development of well-planned
developments which will offer a variety of building types with more attractive and
efficient overall planning and design, not achievable under matter-of-right development

The PUD meets the minimum area requirements of § 2401.1 of the Zoning Regulations.
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The PUD, as approved by the Commission, complies with the applicable height, bulk,
and density standards of the Zoning Regulations. The uses for this project are appropriate
for the Property. The impact of the project on the surrounding area is not unacceptable.
Accordingly, the project should be approved.

The application can be approved with conditions to ensure that any potential adverse
effects on the surrounding area from the development will be mitigated.

The Applicant's request for flexibility from the Zoning Regulations is consistent with the
Comprehensive Plan. Moreover, the project benefits and amenities are reasonable
tradeoffs for the requested development flexibility.

Approval of this PUD is appropriate because the proposed development is consistent with
the present character of the area, and is not inconsistent with the Comprehensive Plan. In
addition, the proposed development will promote the orderly development of the
Property in conformity with the entirety of the District of Columbia zone plan as
embodied in the Zoning Regulations and Map of the District of Columbia.

ANC Review and Report:

9.

The Commission is required under § 13(d) of the Advisory Neighborhood Commission
Act of 1975, effective March 26, 1976 (D.C. Law 1-21; D.C. Official Code 8§ 1-309.10(d)
(“ANC Act”)) to give great weight to the affected ANC's recommendation.

There are a number of threshold procedural requirements that an ANC’s recommendation
must meet in order for it to be given great weight. These procedural rules are particularly
important in cases such as this one, where the affected ANC offers multiple reports with
conflicting advice.

The ANC Act requires that an affected ANC must consider its advice at a meeting that
was properly noticed, and that is open to the public, D.C. Official Code § 1-309.10(d)(1),
and that meeting must contain a quorum. (D.C. Official Code § 1-309.11(b)(1).)

The Zoning Regulations require that the ANC’s letter indicate when the public meeting to
consider the application was held (11 DCMR 8 3012.5(b)), whether proper notice of that
meeting was given by the ANC (11 DCMR § 3012.5(c)), the number of members of the
ANC that constitute a quorum and the number of members present at the meeting (11
DCMR 8§ 3012 v.5(d)), and finally, the vote on the motion to adopt the report. (11
DCMR 8 3012.5(g).)
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(@) Letters that do not meet the threshold requirements to be given great weight.

There were several letters submitted by representatives of ANC 8E that do not
meet these threshold requirements:

I The first was the letter submitted on ANC 8E letterhead by Commission
Chairman Anthony Muhammad dated May 13, 2013. (Ex. 21.) The letter
did not indicate whether the matter was considered at a properly noticed
public meeting, or whether the ANC voted on the matter;

ii. The second was a letter submitted by ANC 8E on September 22, 2014.
(Ex. 42.) The letter stated that ANC 8E voted to oppose the project in a
6-0 vote. The letter did not state whether the matter was considered at a
properly noticed public meeting, whether the meeting was open to the
public, or the number of members that constitute a quorum;

iii. The third was a letter submitted on ANC 8E letterhead dated September
23, 2014. (Ex. 45.) The letter was signed by Single Member District
Commissioner Karlene Armstead, who represents ANC Single Member
District 8E06. Her letter stated that she was sending the letter on her own
behalf. Her letter further stated that ANC did not vote on or authorize the
ANC’s submission dated September 22, 2014;

iv. The fourth was a letter submitted on ANC 8E letterhead by Commission
Chairman Anthony Muhammad dated September 25, 2014 that questioned
the veracity of the contents of Ms. Armstead’s letter. (Ex. 47.) The letter
did not comment on the substance of the application before the
Commission;

V. The fifth was submitted on October 8, 2014, and comprised of what
appear to be the minutes of ANC 8E’s public meeting held on October 6,
2014. Attached to the meeting minutes was a resolution in opposition to
the application. The resolution states that it was approved at ANC 8E’s
July meeting. Neither the meeting minutes, nor the attached resolution
established whether the matter was considered at a properly noticed public
meeting; and

Vi, Finally, a letter was submitted dated January 12, 2015 on ANC 8E
letterhead that articulates a number of issues. (Ex. 56.) However, the letter
does not indicate the matter was considered at a properly noticed public
meeting that was open to the public and/or whether a quorum was present.
In addition, the letter states that the ANC’s vote on the matter was tied.
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(b)

The Zoning Commission deferred taking action on the application at its public
meetings held on September 29, 2014 and October 20, 2014, to allow ANC 8E to
submit a written report that met the procedural threshold requirements discussed
above. As discussed in greater detail below, ANC 8E did submit a report dated
November 19, 2015, that satisfied the procedural requirements and that the
Commission accorded it great weight

ANC 8E’s report that the Commission considered and gave great weight.

ANC 8E’s report dated November 12, 2014 indicated that it was adopted by a
vote of a majority of the ANC members present at a properly noticed meeting at
which a quorum was present. The report states that the ANC opposed the
application, and listed several issues and concerns as forming the basis for that
opposition. The Commission carefully considered the advice and gave it great
weight in reaching its decision.

Great weight requires the acknowledgement of the ANC as the source of the
recommendations and explicit reference to each of the ANC’s concerns. The
written rationale for the decision must articulate with precision why the ANC
does or does not offer persuasive evidence under the circumstances. In doing so,
the Commission must articulate specific findings and conclusions with respect to
each issue and concern raised by the ANC. (D.C. Official Code § 1-
309.10(d)(3)(A) and (B).)

i. Parking

The report stated that the ANC was concerned about the availability of
off-street parking in the area, given that the Applicant was requesting
flexibility from the Zoning Regulations to provide 25 off-street spaces
when 43 were required for the project.

The Commission believes that the 25 off-street spaces are sufficient to
meet expected demand given that the nature of the project, its location
relative to nearby public transit options, and the traffic demand
management measures that are required by this Order. Further, the
Commission was further persuaded by DDOT’s finding in its report that
the availability of curbside spaces in the vicinity would provide sufficient
parking if parking demand exceeded the available on-site parking supply.
DDOT concluded that even at the time of day when parking demand
peaked, only half of the available spaces in the curbside spaces were
taken. Finally, the Commission is convinced the public benefits of this
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project, particularly the affordable housing provided, justify the requested
parking relief.

il. Loading and Trash

The report stated that ANC 8E was concerned about the project’s loading
facilities, given that relief was requested to provide less than the required
amount of loading facilities. The report further stated that it objected to
curbside loading; the ANC preferred one trash bin, rather than the two
trash areas; and noted an objection to storing trash bins in the alley.

DDOT submitted a report analyzing the project’s loading facilities, and
concluded stating that it believed the project’s loading facilities were
adequate to serve the needs of the building. The Commission is persuaded
by DDOT’s analysis, which was thoughtful and thorough, and is therefore
not persuaded by the ANC’s advice.

With respect to the Applicant’s curbside loading proposal, the
Commission notes that it is DDOT, not the Commission, that is
responsible for determining whether to approve a curbside loading zone.
DDOT stated in its report that it will consider a request to approve a
curbside loading zone for the project if it receives one, and that such an
approval was not a certainty. DDOT also noted that based on its analysis,
the existing alley network is sufficient to serve the loading needs of the
project. DDOT finally noted that it was recommending a revised loading
management plan that took into account the possibility that the
Applicant’s proposed loading zone on Barnaby Street would be denied.
The Commission incorporated the terms of DDOT’s revised loading plan
into the conditions of this Order.

Turning to trash, the Commission was convinced by the analysis of the
two trash pick-up alternatives submitted with the Applicant’s post-hearing
submission on September 15, 2014 (Ex. 40B), that the project’s trash pick-
up facilities (under both alternatives), in concert with the required loading
plan, were adequate to prevent any adverse effect related to trash pick-up.

iii. Roof Structure Setback

ANC 8E objected to the proposed roof structure design for a number of
reasons, namely, that the Applicant’s plans were not sufficiently clear in
showing the amount of relief required, that the relief was unjustified, and
that its design was unsafe.
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The Applicant submitted revised plans after the hearing. The revised
plans show roof railings set back further from the edges of the roof, and
clearly show the extent to which the roof structure (referred to as the 7%
level in the revised plans) is set back from the roof line of the 6 level.
The Commission believes that these changes adequately addressed the
ANC’s concerns.

The Commission believes that relief required at the top of the building is
justified by its public benefits.

iv. Floor Plan

ANC 8E objected to the position of the kitchen relative to the bathrooms,
but did not specify to which of the several dwelling unit designs this
comment referred to. The Commission does not believe that this advice is
persuasive because the layouts submitted by the Applicant show adequate
separation between the kitchens and bathrooms.

V. Quality of Design

ANC 8E stated that it believed that the building materials were of
insufficient quality. The Commission reviewed the materials submitted by
the Applicant and believes that they are of adequate quality to justify
approval.

Vi. Community Outreach

ANC 8E made a number of allegations regarding the Applicant’s
community outreach efforts, most notably that the Applicant and ANC
were unable to reach an agreement regarding a proposed community
benefits agreement that would exist independently of the proffered public
benefits of the project that are described in this Order. The Commission
evaluated the public benefits proffered by the Applicant and has judged
them to be adequate to justify approval of the PUD.

Vii. Building Height

ANC 8E stated that the building was too tall, and that its height was not in
conformity with the Comprehensive Plan.

The Commission believes that this project is near the upper limit of what
would be an acceptable building height, but ultimately concludes that it is



Z.C. ORDER NoO. 13-18
Z.C. CASE NoO. 13-18

PAGE 24

an appropriate height given the public benefits of the project. And as
discussed above, the Commission concludes the project is not inconsistent
with the Comprehensive Plan.

10.  The Commission is required under § 5 of the Office of Zoning Independence Act of
1990, effective September 20, 1990 (D.C. Law 8-163, D.C. Official Code § 6-623.04) to
give great weight to OP’s recommendations. For the reasons stated above, the
Commission concurs with OP’s recommendation for approval and has given the OP
recommendation the great weight it is entitled.

11.  The application for a PUD is subject to compliance with D.C. Law 2-38, the Human
Rights Act of 1977.

DECISION

In consideration of the Findings of Fact and Conclusions of Law contained in this Order, the
Zoning Commission for the District of Columbia ORDERS APPROVAL of the application for
the consolidated review and approval of a planned unit development and a related zoning map
amendment to rezone Lots 820 and 821 in Square 5925 from the C-1 Zone District to the C-2-B
Zone District subject to the following guidelines, conditions, and standards:

A. PROJECT DEVELOPMENT

1.

The PUD shall be developed in accordance with the plans prepared by SGA
Companies, Inc., marked as Exhibits 31A and 31B in the record (the “Plans”) as
modified by Exhibits 33 and 40 and as further modified by the guidelines,
conditions, and standards in this Order;

The PUD shall have a maximum FAR of 3.56 and a gross floor area of 114,771
square feet;

The maximum height of the building shall be 83.5 feet; and

The project shall include a minimum of 25 striped off-street surface parking
spaces.

B. PUBLIC BENEFITS

1.

The project shall include a total of 85 residential units, with a maximum
residential gross floor area of approximately 93,395 square feet. Eight percent of
the residential gross floor area will be set-aside pursuant to 11 DCMR § 2603 for
moderate-income households as those households are defined by 11 DCMR
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C.

§ 2601. All of the remaining residential gross floor area will be reserved for
households with a total annual income adjusted for household size equal to 60%
or less of the Metropolitan Statistical Area median for 40 years. The Applicant
shall make best efforts to obtain financing to permit 16 units to be offered to
households earning 30% or of the Metropolitan Statistical Area median for 40
years;

For so long as the project is in existence, the project shall offer the conference
room and business center, free of charge, at least once a month, for the
Opportunities Industrialization Center (OIC) and the United Planning
Organization (UPO) to provide services to the residents of the building and the
community; and

The Applicant_shall submit_with its building permit_application a Green
Communities checklist confirming that the project includes sustainable design
features such that the building would be able to achieve a minimum of 50 points
of the Green Communities Criteria.

TRANSPORTATION MEASURES

For_the life of the project, the Applicant shall implement and maintain the
Transportation Demand Management measures described in the DDOT Report
(Exhibit 25), which includes:

@ Identify a TDM Leader;

(b) Provide 30 long-term bicycle parking spaces on the ground floor of the
building and an additional 24 short-term bicycle parking spaces outside
the building;

(c) Provide a transportation information screen in the lobby that would show
real time arrival/availability for nearby buses, trains, carshare, and
Bikeshare;

(d)  Make information available on transportation alternatives and services;

(e) Provide an on-site business center;

()] Reserve a location outside the building for a future Capital Bikeshare
station; and
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(9) Provide an enhanced bus shelter adjacent to the site on Barnaby Street;
and
2. For the life of the project, the Applicant shall implement and maintain a Loading

Management Plan consisting of the following elements:

(a)

(b)

(©

(d)

(€)

Designate a loading management coordinator to coordinate all loading and
trash activities for the building;

Require all residential tenants to notify the loading coordinator before
moving in or out;

Limit delivery trucks to no greater than 30 feet in length. In the rare
instance when larger truck deliveries are unavoidable, deliveries will be
scheduled between the hours of 10:00 a.m. and 3:00 p.m. and 8:00 p.m.
and 6:00 a.m.;

Tenants requiring a moving truck must provide the loading coordinator the
following information: time and date that the truck is anticipated to arrive,
size of the truck being used, and name of the moving service, if
applicable; and

All tenants and retailers will be provided with information regarding
loading restrictions, rules, and suggested truck routes at lease signing.

D. MISCELLANEQOUS

1. The Applicant is granted flexibility from the loading requirements (8§ 2201.1) and
parking requirements (8 2101.1), consistent with the approved Plans and as
discussed in the Development Incentives and Flexibility section of this Order;

2. The Applicant shall also have flexibility with the design of the PUD in the
following areas:

(@)

(b)

To vary the location and design of all interior components, including
partitions, structural slabs, doors, hallways, columns, stairways, and
mechanical rooms, provided that the variations do not change the exterior
configuration of the building;

To vary the final selection of the exterior materials within the color ranges
and material types as proposed, based on availability at the time of
construction without reducing the quality of the materials; and to make
minor refinements to exterior details and dimensions, including curtain
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wall mullions and spandrels, window frames, glass types, belt courses,
sills, bases, cornices, railings and trim, or any other changes to comply
with the District of Columbia Building Code or that are otherwise
necessary to obtain a final building permit;

(c) To make minor refinements to exterior details and dimensions, including
balcony enclosures, belt courses, sills, bases, cornices, railings and trim, or
any other changes to comply with Construction Codes or that are
otherwise necessary to obtain a final building permit;

(d)  Toremove the Capital Bikeshare facility if Capital Bikeshare is unwilling
to provide a location or is commercially unreasonable in its terms. If a
Capital Bikeshare station is provided, to make a minor change to the
location of the Capital Bikeshare station if required by DDOT or the
Public Space Committee;

(e) To remove the covered bus shelter if DDOT is unwilling to authorize it. If
DDOT authorizes the covered bus shelter, to make a minor change to the
location of the covered bus shelter if required by DDOT or the Public
Space Committee; and

U] To make a minor change to the location of the vaults; and to change from
street loading to loading through the public alley and reduce the number of
parking spaces; if required by DDOT or the Public Space Committee;

Prior_to_the issuance of the first building permit for the project, the
Applicant shall record a covenant in the land records of the District of
Columbia, between the owners and the District of Columbia, that is satisfactory
to the Office of the Attorney General and DCRA. Such covenant shall bind the
Applicant and all successors in title to construct on and use the Subject
Property in accordance with this Order or any amendment thereof by the
Zoning Commission. The Applicant shall file a certified copy of the covenant
with the Office of Zoning for the case record,;

The PUD approved by the Zoning Commission shall be valid for a period of two
years from the effective date of this Order. Within such time, an application must
be filed for a building permit as specified in 11 DCMR § 2409.1. Construction
shall begin within three years of the effective date of this Order; and

The Applicant is required to comply fully with the provisions of the Human
Rights Act of 1977, D.C. Law 2-38, as amended, and this order is conditioned
upon full compliance with those provisions. In accordance with the D.C. Human
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Rights Act of 1977, as amended, D.C. Official Code § 2-1401.01 et seq., ("Act")
the District of Columbia does not discriminate on the basis of actual or perceived:
race, color, religion, national origin, sex, age, marital status, personal appearance,
sexual orientation, gender identity or expression, familial status, family
responsibilities,  matriculation,  political affiliation, genetic information,
disability, source of income, or place of residence or business. Sexual
harassment is a form of sex discrimination that is also prohibited by the Act. In
addition, harassment based on any of the above protected categories is also
prohibited by the Act. Discrimination in violation of the Act will not be tolerated.
Violators will be subject to disciplinary action.

On May 29, 2014, upon the motion of Commissioner Miller, as seconded by Vice Chairperson
Cohen, the Zoning Commission APPROVED the application at its public meeting by a vote of
5-0-0 (Anthony J. Hood, Marcie I. Cohen, Robert E. Miller, Peter G. May, and Michael G.
Turnbull to approve).

On January 26, 2015, upon the motion of Commissioner Miller, as seconded by Vice
Chairperson Cohen, the Zoning Commission ADOPTED this Order at is public meeting by a
vote of 5-0-0 (Anthony J. Hood, Marcie I. Cohen, Robert E. Miller, Peter G. May, and Michael
G. Turnbull to adopt).

In accordance with the provisions of 11 DCMR § 3028, this Order shall become final
and effective upon publication in the D.C. Register; that is on April 17, 2015.
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