
Introduction 

The District of Columbia Housing Authority ("DCHA") previously redeveloped a 

dilapidated DCHA public housing project, in part with funds from the federal HOPE VI 

program, in the Capital Gateway neighborhood of D.C. This redevelopment resulted in 

two projects: a 151 unit senior apartment building and a mixed-income residential 

community consisting of single-family, semi-detached, and rowhomes. The D.C. Zoning 

Commission ("Commission") approved this redevelopment through the Planned Unit 

Development ("PUD") process (ZC 02-04 and ZC 03-03/02-05, 03-03A, 03-03B). 

Today, DCHA owns two vacant sites in the Capital Gateway neighborhood that it 

would also like to redevelop through the PUD process. These sites are located along the 

north frontage of East Capital Street and divided by 58th Street ("East Capital Street and 

58th Street, NE"). The sites are zoned R-2 and R-5-A (residential) and spans 11.9 acres, 

or 521,724 square feet. This site is identified as Squares 5276, 5272, 5277, and 5246. 

DCHA formed a partnership with an affiliate of A&R Development Corporation 

("A&R") known as CG Marketplace, LLC. CG Marketplace, LLC ("Applicant") has 

filed a consolidated PUD application ("PUD application" or "proposal") with the 

Commission because it seeks to develop the site in a way not permitted under the current 

zoning. The Applicant has proposed several buildings on this site, including a 135,551 

square foot Walmart; a mixed-use building; and over 800 parking spaces. The 

Commission's approval of this PUD, which would change the zoning to C-2-A 

(commercial), is necessary for the Applicant to proceed with this development. The 

proposal is located in Advisory Neighborhood Commission ("ANC") 7C. ZONING COMMISSION
District of Columbia

Case No. 12-16
41 ZONING COMMISSION

District of Columbia
CASE NO.12-16
EXHIBIT NO.41



Argument 

The Zoning Commission should reject the Applicant's PUD application because it 

fails to meet all of the PUD Evaluation Standards. See District of Columbia Municipal 

Regulations ("DCMR") § 11-2403. "[T]he applicant shall carry the burden of justifying 

the proposal[.] Failure of groups or persons to appear in opposition shall not relieve the 

applicant of the responsibility of demonstrating the merits of the application." DCMR 

§ 11-2407.6. The Applicant cannot carry this burden because its proposal fails to fulfill 

Sections 11-2403.12, 11-2403.6, 11-2403.4, 11-2403.9, and 11-2403.10 of the DCMR as 

required for PUD approval. 

DCMR § 11-2403.12 

As a procedural matter, the Applicant's PUD application is legally defective. A 

PUD application must include an annotated table that shows "how the public benefits 

offered are superior in quality and quantity to typical development of the type proposed 

and the duration of the operational or grant programs." DCMR § 11-2403.12. The 

Applicant's PUD Application fails to include any table demonstrating such superiority in 

the proposal's public benefits compared to the typical development of the same type. 

This reason alone requires that the Commission reject the Applicant's proposal. 

DCMR § 11-2403.6 

The Applicant's PUD application also fails substantively. Among the PUD 

Evaluation Standards, Section 11-2403.6 provides: 

Public benefits are superior features of a proposed PUD that benefit the 
surrounding neighborhood or the public in general to a significantly 
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greater extent than would likely result from development of the site 
under the matter-of-right provisions of this title. 

(emphasis added). The Applicant cannot satisfy this provision as it relates to the 

surrounding neighborhood or the public in general. A central problem with the PUD 

application that renders it unable to meet this provision is that, with the exception of the 

proposed Walmart, the proposal is, effectively, incomplete. The proposal is incomplete 

for four reasons, explained in greater detail below: ( 1) the restaurant operator is 

unknown; (2) the Applicant eliminated the office building component of the proposal; (3) 

the Applicant has altered the mix of affordable units in the residential/retail building; and 

( 4) the lack of any comprehensive analysis of how the proposal meets the requirements to 

secure the special exceptions it has requested related to the retail uses of the mixed-use 

building. Accordingly, the proposal precludes the Commission from accurately assessing 

the costs and benefits of the proposal for the purpose of determining whether its public 

benefits are significantly greater than that which would likely stem from the site's 

existing matter-of-right provisions. 

The Restaurant 

With respect to the restaurant, the Applicant states that "[i]t is important to note 

that the future restaurant operator/tenant is unknown at this time." Supplemental 

Prehearing Statement of the Applicant ("Supplemental Statement") at p. 8. That no 

restaurant operator has been identified reflects that not only in the past, but also looking 

to the future, there is little if any market for a restaurant at this site. This circumstance 

would indicate a likelihood that the proposed restaurant will never be built. 
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Even if a future restaurant operator sought out this location, the requirements to 

accommodate this operator are unknown. As indicated in its Supplemental Statement, 

"[t]he Applicant anticipates that the restaurant tenant might want to make adjustments to 

the approved PUD plans in order to accommodate its operations .... [T]he Applicant is 

requesting flexibility to permit the restaurant operator to make minor adjustments to the 

approved plans .... " !d. In response, the DC Office of Plan ("OP") found that "the 

flexibility requested leaves room for a wide interpretation of what is a minor 

modification. OP therefore recommends that if changes are proposed, a modification 

request be submitted at such time." OP's Hearing Report dated June 10, 2013 ("Hearing 

Report") at pp. 1-2. The Applicant's desire for flexibility in construction ofthe restaurant 

casts further doubt on the feasibility of a restaurant at this site. 

Office and Mixed-Use Buildings 

Additional changes (on top of previous changes) to the proposal that have 

occurred within just the past few months -- producing uncertainty with regard to the 

proposed public benefits-- further preclude the Commission's ability to compare these 

benefits to the public benefits permitted from the existing zoning. When the Applicant 

first submitted its application to the Commission on August 28, 2012, it indicated that 

"[w]hile the Applicant and the City would like to include additional multi-family 

residential and even office components on the PUD Site, that plan is still not feasible at 

this time." Application to the Commission dated August 28, 2012 ("Original 

Application") at p. 3. However, in less than six months, by February 4, 2013, the 

Applicant determined that there was now a market for both office space and multi-family 
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residential. 

In its revised application to the Commission, the Applicant proposed a 21,900 

square foot office building. The Applicant stated: 

The proposed office building has been designed as a small 'jewelbox" 
and occupies a portion of the northern edge of the PUD Site. Although 
it is modest in size, the office building functions as a central part of the 
overall arrangement and composition of the PUD Site, and is sited in a 
way that allows it to be seen from all major entrances to the PUD Site, 
and to participate on an equal footing with the larger buildings onsite. 

Revised Application to the Commission dated February 4, 2013 ("Revised Application") 

at p. 13. Nevertheless, when it submitted its Supplemental Statement to the Commission 

on May 31, 2013 ("Supplemental Statement"), the Applicant changed its proposal for a 

third time, eliminating the office building component from its proposal altogether. 

Similarly, the proposal's residential component changed during this time period. 

The first application from August 28, 2012 did not include residential. Then, the 

Applicant proposed a mixed-use, residential and retail building as part of its February 4, 

2013 Revised Application. This building included approximately 298,216 square feet of 

gross floor area dedicated to residential uses, which would provide for approximately 283 

residential units (plus or minus 10%), and approximately 23,962 square feet dedicated to 

retail uses. Revised Application at pp. 1-2, 27. Because this building was subject to the 

District of Columbia's inclusionary zoning requirements, the Applicant was required to 

devote 10% of the residential units to affordable housing; the remaining 90% of units 

would be market-rate. Among the affordable units, the Applicant stated that half "will be 

set aside for eligible low-income households, (i.e., families earning up to 50% of the Area 
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Median Income), and the remaining half of the affordable units will be set aside for 

eligible moderate-income households (i.e., families earning up to 80% of the Area 

Median Income [("AMI")])." !d. at p. 27. Subsequent to the date of this proposal, 

however, the Applicant altered the mix of affordable units. Instead, the Applicant 

proposed in its Supplemental Statement to designate all of the units at 60% of AMI. 

Supplemental Statement at p. 10. In so doing, the Applicant explained that "the 

residential units will be financed through a Low Income Housing Tax Credit ("LIHTC") 

financing offering, and thus the Project is exempt from the Inclusionary Zoning 

requirements pursuant to Section 2602.3(t) of the Zoning Regulations." !d. 

Moreover, the proposed retail component of this building is problematic. The 

Applicant has yet to find any retailers to occupy the retail portions of the building. See 

Revised Application at pp. 20-21 (acknowledging that the Applicant is still in the 

marketing phase of leasing this space). At the same time, the Applicant is seeking a 

special exception "pursuant to Section 712.1 and Section 733.1 of the Zoning Regulations 

in order to enable [it] to potentially lease a portion of the retail space to a tenant type such 

as FroZen Yo, Pan era Bread, Starbucks, or similar tenants if such retailers express 

interest in the space once this building is comp[l]eted." !d. at p. 21. Yet as OP reported 

to the Commission on June 13, 2013, "the Applicant has not yet provided a 

comprehensive analysis of the requested special exceptions requirements .... " Hearing 

Report at p. 1. The absence of said analysis as a basis for granting the Applicant its 

requested special exceptions constitutes additional evidence that the proposal is 

incomplete. 
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The phasing of this proposal corroborates that the PUD is effectively incomplete. 

The PUD's first phase "includes the building pad for WalMart, all associated 

infrastructure work ... and vertical construction ofWalMart." Revised Application at p. 

21. The PUD's second phase "includes construction of the mixed-use building, 

restaurant, and all associated sidewalks, parking lots, the urban plaza, and associated 

hardscape and landscaping features." !d. The third phase had included "construction of 

the office building, parking area, urban court, and associated hardscape, landscape, and 

sidewalk improvements," but the Applicant eliminated the proposal's office building 

component. That the proposed Walmart is scheduled to be built prior to the remaining 

proposed development indicates that Walmart is the only reliable component of this PUD 

application. 

For all of these reasons, the proposal fails to identify the public benefits in a way 

to facilitate a valid evaluation of whether such benefits are significantly greater than 

those likely to accrue under the site's existing zoning. Since this evaluation is not 

possible, the Applicant cannot meet its burden under Section 11-2403.6 ofthe DCMR. 

Affordable Housing 

Even if the Commission accepted all of the assumptions on which the Applicant 

relies in arguing for its proposal, the proposed public benefits are not significantly greater 

than that which would stem from development permitted under the existing zoning. The 

Applicant posits that affordable housing would be the single greatest benefit for the area 

of the proposal. See Revised Application at p. 27. Nevertheless, the proposed rents for 

the residential units would prove unaffordable to the vast majority of residents who live 
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in the area of the proposal, located in the 20019 zip code. Within this zip code, the 

median household income is $34,233. See Selected Economic Characteristics, 2007-

2011 American Community Survey 5-Year Estimates, U.S. Census Bureau, attached 

herein as Exhibit A at p. 2. According to the DCMR, affordable housing is defined as 

"housing where the occupant is paying no more than thirty-five percent (35%) of gross 

income for gross housing costs, excluding utility costs." DCRM § 11-2499.2. Thus, a 

household earning the median income in this area can afford to commit $11,981.5 5 of its 

yearly income to housing costs, or $998.46 per month. This amount cannot pay for the 

monthly rent the Applicant has advertised for the residential units, including "$1, 120 for 

studio/efficiency units, $1,209 for one bedroom units, and $1,452 for two bedroom 

units." Supplemental Statement at p. 10. Indeed, these rates exceed the current rental 

rates for the area, which average "approximately $925 per month for a one bedroom 

apartment ... and $1,170 per month for a two bedroom apartment." !d. at p. 11. 

Consequently, the Applicant cannot argue that the proposed new housing will benefit this 

community. 

The lack of affordable housing to neighborhood residents is especially notable 

since the land for the proposal is publicly owned by DCHA. Indeed, it is the policy of 

the District of Columbia to [ r ]equire that a substantial percentage of the housing units 

built on publicly owned sites, including sites being transferred from federal 

to District jurisdiction, are reserved for low and moderate income households." District 

of Columbia Comprehensive Plan, Citywide Elements, Housing, Policy H-1.2.4. 
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Neighborhood residents of low income are unlikely to afford a substantial number, let 

alone any, of the proposed units, in violation of this policy. This scenario also deviates 

from DCHRA' s original vision for housing on this land. See Zoning Commission 

Hearing Transcript ("Transcript") dated April 8, 2013 at p. 62. 

On the other hand, the Applicant may still argue that the proposed rents would 

prove affordable for individuals earning 60% of AMI based on the AMI for the District 

of Columbia as a whole. But at best a third of the population of this area (and at worst, 

considerably less) would benefit from the proposal's residential component according to 

this metric. See Exhibit A at p 2. What is more, regardless of whether the Commission 

considered the effect of the proposed public benefits to the surrounding neighborhood or 

the public in general, these benefits would be available under the site's existing zoning. 

Therefore, the Applicant cannot satisfy the test for public benefits under Section 11-

2403.6 ofthe DCMR. 

DCMR § 11-2403.4, § 11-2403.9, §11-2403.10 

Nor can the Applicant meet all ofthe criteria outlined under Sections 11-2403.9 

and 11-2403.10 of the DCMR. "A [PUD] project may qualify for approval by being 

particularly strong in only one or a few of the categories in §2403.9, but must be 

acceptable in all proffered categories and superior in many." DCMR § 11-2403.10. 

Under this Section, the proposal fails to demonstrate that the proposal (1) "substantially 

advances the major themes and other policies and objectives of any of the elements of the 

Comprehensive Plan;" (2) employs "efficient and economical land utilization;" and (3) 

implements "effective and safe vehicular and pedestrian access, transportation 
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management measures, connections to public transit service, and other measures to 

mitigate adverse traffic impacts." DCMR § 11-2403.90)1
, § 11-2403.9(b), and§ 11-

2403.9(c). 

Comprehensive Plan 

The proposal is inconsistent with the Comprehensive Plan ("Plan") because it 

conflicts with the goal of Policy FNS-2.3.1 in the Far Northeast & Southeast Area 

Element of the Plan, which seeks to: 

Leverage the development of Capitol Gateway Estates to achieve 
additional reinvestment in the Northeast Boundary neighborhood, 
particularly the rehabilitation of existing housing and the development 
of new mixed income family housing on vacant lots. 

(emphasis added). The proposal fails at this goal because the residential component lacks 

mixed income family housing. As discussed previously, only households earning 60% of 

AMI could afford units in this building. Consequently, households earning significantly 

less, which constitute a majority of residents in the 20019 zip code, will be unable to 

afford in these units. And as previously discussed, the lack of affordable housing to low 

income residents in this neighborhood violates Policy H-1.2.4: Housing Affordability on 

Publicly Owned Sites. At the same time, because this housing is geared towards only one 

segment of the population, it will fail to attract residents at the highest ends of the income 

spectrum. 

1 This criterion is reinforced by DCMR § 11-2403.4, which states: "The Commission 
shall find that the proposed PUD is not inconsistent with the Comprehensive Plan and 
with other adopted public policies and active programs related to the subject site." 
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Efficient and Economical Land Utilization 

The proposal also does not employ "efficient and economical land utilization." 

DCMR § 11-2403.9. The lack of such utilization is reflected in a number ofways. First, 

in terms of parking spaces, "[ v ]ehicular parking exceeds zoning requirements and peak 

parking demand." District of Columbia Department of Transportation Memorandum 

("DDOT Memorandum") dated June 10, 2013 at p. 1. Second, as Vice Chair Cohen 

observed, the Walmart building "looks like a boxcar train. And I just think it needs to 

have some either embellishment or some rationale why it has to look like a blank -- a 

long blank wall or a box car." Transcript at p. 64. Although the Applicant has attempted 

to make some modifications to the design of this building, the building's core structure 

remains and it prohibits smaller retailers from establishing a presence within ancillary 

space along the building. Third, the west wall is problematic. Commissioner May 

remarked that "the west wall ... is not well developed .... [I]t' s a visual feature, 

exclusively, at this point. And then, beyond it is a fairly long, blank wall, that is only 

articulated by scuppers and downspouts. So it -- there needs to be some attention to what 

that's going to look like. Because I wouldn't want that to be a completely blank wall." 

!d. at p. 69. And fourth, the proposed restaurant is in a stand-alone, rather than part of a 

mixed-use, building. 

Unmitigated New Traffic Impacts 

Finally, the proposal "will generate a significant number of new vehicle trips to 

the area impacting study intersections." DDOT Memorandum at p. 1. Despite this 

increase, the Applicant fails to facilitate "effective and safe vehicular and pedestrian 
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access" and "mitigate adverse traffic impacts." DCMR § 11-2403.9(c). The Applicant 

concedes that the proposal is projected to cause unacceptable traffic conditions during 

one or more peak hours in the following locations: intersection of East Capitol Street and 

58th Street; eastbound left turn movements at the intersection of East Capitol Street and 

61 st Street; intersection of East Capitol Street and Southern Avenue; intersection of East 

Capitol Street and 55th Street; intersection of Southern Avenue and Davey Street; 

intersection of Central Avenue and Central Avenue; and intersection ofEast Capitol 

Street and 59th Street. See Applicant's Traffic Impact Study, Executive Summary, at p. 

vii. Yet the Applicant has only proposed mitigation strategies where East Capitol Street 

intersects with 58th Street, 61 st Street, and Southern Avenue. !d. As a result, the 

Applicant fails to ensure that the traffic the proposal generates will be both manageable 

and safe. 

Conclusion 

For the reasons stated above, the Commission should reject the Applicant's 

proposal. 

Respectfully Submitted, 
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U.S. Census Bureau 

DP03 SELECTED ECONOMIC CHARACTERISTICS 

2007-2011 American Community Survey 5-Year Estimates 

Supporting documentation on code lists, subject definitions, data accuracy, and statistical testing can be found on the American Community Survey 
website in the Data and Documentation section. 

Sample size and data quality measures (including cCNerage rates, allocation rates, and response rates) can be found on the American Community 
Survey website in the Methodology section. 

Mhough the American Community Survey (ACS) produces population, demographic and housing unit estimates, it is the Census Bureau's Population 
Estimates Program that produces and disseminates the official estimates of the population for the nation, states, counties, cit1es and towns and 
estimates of housing units for states and counties. 
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: ! • • Error 

PERCENTAGEOFFAMfUfs7\NDPE6PLE-WH68E 1 .. -- . ·t· ----1·--·----- t· . ------ .. 
INCOME IN THE PAST 12 MONTHS IS BELOW THE 
POVERTY LEVEL 
All families 

With related children under HI years 

With related children under 5 years only 
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With related ch~dren under 1B years 

With reiatect children un~r 5 years only. 

Families wrth female householder, no husband present 
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Wlttl related ciiiTd'ren.under 5 y.·ears oniy .. 
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25.1% +/-2.7 
.. 

34.8% +/-4.1 

35.6% +/-13.3 

3.0% . +/-2.2 

4.8% +/-4.8 
·- ."' 

0.0% +/-17.6 

35.0% +/-4.1 

+/-2.6 

+1-5.2 

+/-5.2 

+/-9.0 

39.4% +/-5.4 

+1-2.0 

22.8% +1-2.3 

16.8% +1-2.6 

27.3% +/-3.2 
-· 

29.2% +1-2.8 

Data are based on a sample and are subject to sampling variability The degree of uncertainty for an estimate arising from sampling variability is 
represented through the use of a margin of error. The value shown here is the 90 percent margin of error. The margin of error can be interpreted 
roughly as provtding a 90 percent probabilrty that the interval defined by the estimate minus the margin of error and the estimate plus the margin of 
error (the lower and upper confidence bounds) contains the true value. In addition to sampling variabilrty, the ACS estimates are subject to 
nonsampling error (for a dtscussion of nonsampling variab~ity, see Accuracy of the Data) The effect of nonsampling error is not represented 1n these 
tables. 

There were changes tn the edrt between 2009 and 2010 regarding Supplemental Secunty Income (SSI) and Social Security. The changes in the edit 
loosened restrictions on disabilrty requirements for receipt ri SSI resutting in an increase in the total number ri SSI recipients in the American 
Cornmunrty Survey. The changes also loosened restnctions on possible reported monthly amounts in Social Security income resulting in higher Social 
Security aggregate amounts. These results more closely match administrative counts compiled by the Social Security Administration. 

Workers include members of the Armed Forces and civilians who were at work last week. 

Industry codes are 4-dtgrt codes and are based on the North American Industry Classification System 2007. The Industry categones adhere to the 
guidelines issued in Clarification Memorandum No. 2, "Nf\JCS Alternate Aggregation Structure for Use By US. Statistical Agencies," 1ssued by the 
Office of Management and Budget 

Census occupation codes are 4-digit codes and are based on the Standard Occupational Classiftcat1on (SOC). The Census occupation codes for 
2010 and later years are based on the 2010 revision of the SOC_ To all em for the creation of 2007-2011 and 2009-2011 tables, occupation data in the 
multiyear files (2007 -2011 and 2009-2011) were receded to 2011 Census occupation codes. We recommend using caution when comparing data 
coded using 2011 Census occupation codes with data coded using Census occupation codes prior to 2010 For more information on the Census 
occupation code changes, please visit our websrte at http://www.census.gov/hhes/wwwlioindex/. 

While the 2007-2011 Amencan Community Survey (ACS) data generally reflect the December 2009 Office of Management and Budget (OMS) 
definitions of metropolitan and micropolitan statistical areas, in certatn instances the names. codes, and boundaries of the principal ctties shown in 
ACS tables may differ from the OMS definitions due to differences 1n the effective dates cJ the geographic entrties. 

Estimates of urban and rural population, housing units, and charactenstics reflect boundaries of urban areas defined based on Census 2000 data. 
Boundaries for urban areas have not been updated since Census 2000. As a result, data for urban and rural areas from the ACS do not necessarily 
reflect the results of ongo1ng urbanizatton. 

Source: U.S Census Bureau, 2007-2011 American Community Survey 
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Explanation of Symbols: 

1. An .... entry in the margm of error column indicates that either no sample observations or too few sample observations were available to 
compute a standard error and thus the margin of error. A statistical test is not appropriate. 

2 An '-' entry in the estimate column indicates that either no sample observations or too few sample observations were available to compute an 
estimate, or a ratio of med1ans cannot be calculated because one or both of the med~an estimates falls in the I em est interval or upper interval of an 
open-ended distribution 

3. An '-'following a median estimate means the median falls in the lowest interval of an open-ended distribution. 
4. An '+'following a median estimate means the median falls in the upper interval of an open-ended distribution. 
5 An ..... entry in the margin of error column indicates that the median falls in the lowest interval or upper interval of an open-ended distribution. A 

statistical test is not appropriate 
6. An ....... entry in the margin of error column indicates that the estimate is controlled. A statistical test for sampling variability is not appropriate 
7. An 'N' entry in the estimate and margin of error columns indicates that data for this geographic area cannot be displayed because the number of 

sample cases is too smalL 
8. An '(X)' means that the estimate is not applicable or not available. 
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