
District of Columbia Office of Planning 

MEMORANDUM 

TO: . Zoning Commission ~ :· .. ~· 

FROM: ifer Steingasser, Deputy Director, Development Review & Historical Preservati~ ~:.:~ . , 

DATE: 
'"--, :~·.~ , I 

December24, 2010 r-v C"> :·.·; 
W <'1"11 :. 

SUBJECT: Zoning Commission Case Number 10.19, Proposed Zoning M3p Amendments to ~uarec_l :~: 
1050 and Portions of Squares 1026, 1027, and 4509 and Related Text Amendmentdo ther: ~::: 
Zoning Regulations _ i',,l ··-· .. 

I. SUMMARY RECOMMENDATION 

The Office of Planning (OP) recommends that the Zoning Commission approve the following 
map and text amendments that would: 

• Rezone the portions Squares 1027, 1049 aQd 1050 currently zoned C-3-A to HS-A/C-2-A 
(Community Business District within the H Street Northeast Overlay Arts Sub-district). 

• Rezone a portion oflot 157 on Square 4509 from C-2-B to R-5-C (Residence) District. 
• Amend§§ 1320 and 1324 of the Zoning Regulations. 

OP continues to not support other map amendment proposals submitted by Advisory 
Neighborhood Conimission (ANC) ~A. 

D. BACKGROUND 

The proposed map amendment as brought forward. by'OP was the result of discussions with ANC 
6A. While OP could not support the extent of the inap amendments originally proposed by the 
ANC, OP and the ANC reached agreement that OP would take forward the original amendment, 
targeting specific areas where the change in zoning would more clearly reflect existing land use 
patterns and density, and the L~d Use Plan designation. 

Subsequent to the setdown but prior to the first Zoning Commission Public Hearing on this case, 
the ANC submitted a recommendation to expand the area of the proposed rezoning to include 
other commercl~Jlly zoned property, including lots fronting H Street and within the H Street 
Overlay area as well as alley lots and lots fronting other side streets. As noted at the first Public 
Hearing, OP opposed these additional downzoning map amendments as being inconsistent with 
the Comprehensive Plan and the H Street Strategic Development Plan. 

During the Public Hearing on November l, 2010, the Commission 3greed to consider the 
additional map amendments proposed by the ANC. Staff was directed to reschedule the public 
hearing for Januaty 3, 2011; revise the public hearing notice to include the changes suggested by 
the ANC; and notifY the owners of all the property that would be subject to these proposed 
changes. 

The Commission also asked for the following supplemental information: 

• photographs of the ateas under consideration which have been included in this report; 

• a copy ofthe Board of Zoning Adjustment (BZA) Order for a special exception 
application that originally taised community concerns - attached as Exhibit 3. 
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The UZA Order for special exception relief was granted on September 15, 2009 for a gasoline 
station with a convenience store on a comer lot located at 1400 Maryland A venue NE after a 
lengthy BZA review process. To date no Building Permits have been issued for the proposed use. 
A Commissioner also asked what the status of the special exception would be if the zoning was 
changes from C-3-A to HS-A/C-2-A, as proposed. In its response, the Office of the Attorney 
General referred OP to the following Zoning Regulation provision: 

3203.9 Applications for certificates of occupancy authorized by orders of the Board of 
Zoning Adjustment may be processed in accordance with the Zoning Regulations in 
effect on the date the orders were promulgated; provided, that all applications for 
certificates of occupancy shall be accompanied by information sufficiently 
complete to permit processing without substantial change or deviation. 

ID. AREA DESCRIPTION 

The subject properties ofOP's original proposal are located generally close to the intersection of 
Maryland A venue and H Street NE. Although there are some vacant lots in the area, existing 
development generally consist_s of a mixture of one- to two-story residential, commercial, and 
institutional structures (including the service Station) in Squares 1027, I 049 and I 050; and four­
story residential apartment buildings on the subject portion of Square 4509. 

Properties in Square I027 and 1049 to the north ofthe subject area are generally developed With 
buildings of similar scale, occupied by commercial and residential uses with frontage along H 
Street in the HS/C-3-A district. Properties south of Square I 050, across G Street, are mostly 
developed with two-story row dwellings in an R-4 district. Properties to the south and east of the 
commercially zoned portion of lot 157 in Square 4509, in the same Pentacle Limited Partnership 
development, are occupied by one-family row dwellings and four-story apartment buildings in the 
R-5-B district. 

The subject area is proximate to H Street, which has good bus service and is anticipated to have 
streetcar service connections to Union Station. H Street is undergoing revitalization and is 
becoming increasingly popular as an arts and entertainment area 

IV. COMPREHENSIVE PLAN 

The Comprehensive Plan Generalized Future Land Use Map designates ~ll of the properties 
proposed by OP for amendment as moderate density residential. Since the time of setdown and 
the holding of the first meeting, the Council of the District of Columbia approved and forwarded 
to NCPC for review a bill including range fu text and map amendments to the Comprehensive 
Plan, including the following map amendment for the area in question: 

"The southwestern corner of Maryland Avenue, N.E., and Benning Road, N.E., west of 15th 
Street, N. W. (the C-3-A zoned portions of Squares 1027, 1049, and 1050), is changed from 
moderate density residential to mixed use moderate density residential and low density 
com_mercial. " 

The Comprehensive Plan Generalized Policy Map designates most of the OP proposed areas 
"Neighborhood Conservation Area", where new infill development is intended to "fit in" with the 
existing prevalent character. The amendments proposed by OP would be not inconsistent with 
these designations. 

The additional properties proposed by ANC 6A are designated on the Future Land Use Map for 
mix~d "use moderate density residential I low density commercial development- a designation 
which- anticipates somewhat more density and a greater mix of uses. The Generalized Policy Map 
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designates virtually all ofthe ANC proposed land as "Main Street Mixed Use Corridor",,and 
specifically refers to H Street as a comme~ial main street serving multiple neighborhoods. New 
development is intended to "foster economic and housing opportunities~', and to "support. transit 
use and enhanc.e the pedestrian environment". the map amendments proposed by the ANC 
would be inconsistent with this designation, particularly the proposals to downzone properties on 
or adjacent to the H Street corridor. 

V. H STREET STRATEGIC DEVELOPMENT PLAN 

The H Street Strategic Development Plan ("H Street Plan")1
, a supplement to the Comprehensive 

Pl@.ll ~pprove4 ~y the Pi$trict Colll1cil in Feb~ary 2004~ prQvides additional guidance. The H 
Street Plan encourages new office and retail development along the H Street corridor, as well as 
additional housing needed to support corridor retail elements and to add "eyes oil the street". The 
H Street Plan guidelines are directly related to appropriate (re)development along the H Street) 
corridor- the Plan and the resultant H Street Overlay do not currently extend beyond the H Street 
corridor to include any properties without frontage on :a Street NE. 

The JI Street Plan ~tes that initj~ efforts musf (ocus on building a critical mass of quality 
destinations in key locations along the H Street Corridor. High standards were also set for new 
development: 

"NeW buildings along the corridor shou.ld be designed in ways that respect the community's 
character, protect neighborhood livability and contribute to the making of active streets and 
public spaces. New development should be urban in character and use, bringing fife to the 
street, ct;~mplementing historic build~ngs and reinforci~g a 'sense of place 'for the corridor. 
Through the use of design guidelines and preservation incentives, the community can ensure 
that new investment is of the highest quality [Page 32]." 

Significant public re~lm iJtvestmen~s were proposed, and are currently underway to improve the 
pedestrian environment. The intent is to encourage more intense and diverse pedestrian activity 
along wider intersecting sidewalks along the corridor (H Street) fot such activities ~s outdoor 
dining. The plan, however, predates the installation of the H Street Streetcar line. 

One ofthe key components of the implementation strategy was to establish a zoning framework 
that would include design guidelines to encourage the planned revitalization'along the H Street 
corridor aJtd to address the pedestrian experience along th~t street. The resulting H Street 
Overlay was adopted by the Zoning Commission in 2006, and encompasses all properties with 
frontage directly onto H Street between 3rd and 15th Street NE. The Overlay was further divided 
into three focus areas- a Residential node at the west end of the corridor, a Retail node at the 
center ~d an Arts (£, En~e$,inment ~a ~t tbe east end, between 12th and 15th Streets. The 
Strategic Development component of the Area Plan envisioned "the eastern end of the corridor 
developing as a d~stination for restaurants, cafes, galleries, small shops, and studio spaces 
serving the needs of theatergoers, the District arts community, and neighborhood residents. . .. 
This area, in combination with the Central R!!(q1/ District (to the west), will forthf!r i1tlprove the 
street's image as a unique and interesting destination. Recommendations for this area include 
initiatives to attract new investment, encourage the renovation of storefronts and buildings, 
attract small office and apartment uses in upper story spaces, encourage infill development 011 
vacant and 'lindetutilized sites. Additional parking is proposed on the vacant land behind the 
library and in the middle of the block behind the Atlas Performing Arts Center . ... [Page 34]." 

Onliile at: cJpw.cJc.gov/I)C/Planning/In Yom Neighborhood/Wards/Ward 6/H Street Corridor Revitalization 
Plan 
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VI. OP RECOMMENDED PROPOSAL 

2 

The OP proposal, as originally advertised and unchanged since that tiine, consists of three 
components: 

• Rezone a portion of Square 4509lot 157, currently zoned C-2-B and developed with 4 story 
apartment buildings, to R-5-C (shown as Area 1 on the attached Land Use Designations and 
Zoning Changes Map, Exhibit 1 ); 

• Rezone those properties on in Square 1027 and 1049, and Square 1050 that are currently 
wned C-3-A to HS-A/C-2-A (shown a5 Area 2 oil Exhibit 1); and 

• Amend specifi~ relevant provisions of Chapter 13, NEIGHBORHOOD COMMERCIAL 
OVERLAY DISTRICT § 1320 H STREET ~ORTHEAST NEIGHBORHOOD 
COMMERCIAL OVERLAY to apply them to the referenced portions of' Square 1027, 1049 
and 1050, as follows (proposed additions are shoW:il in bold texf): 

o Amend§ 1320.1 as follows: 

1320.1 The H Street Northeast Neighborhood Commercial Overlay District (HS) applies 
to all lots fronting onto H Street, N.E. from 2nd Street to 15th Street, N.E. and 
zoned C-2-A, C-2-B, C-2-C, C-3-A, or C-3-B, as well as lots within Sq .. ares 
1027 and 1049 fronting onto Maryland Avenue NE or 14th Street NE; and all 
of Square 1050. The Overlay is divided into three sub-districts affecting the 
following squares: 

(a) H Street Northeast Overlay Housing Sub-district (HS-H) encompasses 
properties fronting on H Street, N.E. in Squares 751, 752, 776, 777, 808, 809, 
832, 833,858, and 859 from 2nd to 7th Streets, N.E.; 

\ 

(b) H Street Northeast Overlay Retail Sub-district (HS-R) encompasses 
properties fronting on H Street, N.E. in Sqmu-es 889, 890, 911, 912, 933, 958, 
959, 981, and 982 from 7th to 12th Streets, N.E.; 

(c) H Street Northeast Overlay Arts Sub-district (HS-A) encompasses properties 
fronting on H Street, N.E. in Squares 1003, 1004, 1026, 1027, 1049N, and 
1049 from 12th to 15th Streets, N.E., as well as lots within Squares 1027 and 
1049 fronting onto Maryland Avenue NE or 14th Street N:E; a._d all of 
Square 1050. 

o Amend § 1320.2 by adding a new p1,11pose statem~nt ~s follows: 

(f) Encourage residential uses, the reuse of existing buildings, and the 
ted¢velopment of those portions ofSqua~ 1027,1049 and 1050 within the 
Overlay but not fronting H Street. 

o Amend specific subsections of§ 1324 DESIGN REQUIREMENTS (HS) as follows: 

1324.7 Parking structures with frontage on H Street, N.E., Maryland Avenue~ 14th 
Street NE, or 15th Str~t Nt sh~ll provide not less than sixty-five percent 
(65%) ofthe ground level frontage as commercial space. 

1324.8 Each new building on a lot that fronts on H Street, N.E., Maryland Avenue 
NE, 14th Street NE, or 15th Street NE shall devote not less than fifty percent 
(50%) of the surface area ofthe streetwall( s) at the ground level of each 
building to display windows having clear or clear/low-emissivity glass, except 

For reference, a complete version of the H Street overlay text is attached as Exhibit 3, with all changes highlighted 
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for decorative or architectural accent, and to entrances to commercial uses or to 
the building. 

1324.10 Each commercial use with frontage on H Street, N.E., Maryland Avenue NE, 
14tb Street NE, or 15tb Street NE shall have an individual public entrance 
directly accessible from the public sidewalk. Multiple-dwellings shall have at 
least one primary entrance on H Street directly accessible from the sidewalk. 

Vll. ANALYSIS OF ORIGINAL OP PROPOSAL 

3 

4 

• Square 4059 (Area 1 in Exhibit 1): 

This map amendment would downzone a 
portion of one lot from C-2-B to R-5-C. 
The remainder of the lot is zoned R-5-B. 
The Comprehensive Plan Generalized 
Future Land Use Map indicates this area 
for moderate density residential 
development. The existing residential 
buildings have no retail, and have a 
maximum height of 60 feet. The C-2-B 
district is considered a medium density 
mixed use zone, and allows (though a 
PUD) a height of 90 feet. Although 
normally considered a medium density 
district, R-5-C is the minimum residence 
district that allows the 60-foot height of the existing buildings. 

Zone Comparison.1 Square 4059 Squares 1027, 1049, & 1050 
Standard C-2-B R-5-C C-3-A C-2-A HS-A/C-2-A 4 

FAR 3.5 3.0 4.0 2.5 3.0 
Non-res FAR 1.5 0.0 2.5 1.5 1.0 
PUDFAR 6.0 4.0 4.5 3.0 3.5 
PUD non-res FAR 2.0 0.0 3.0 2.0 1.5 
Hei2bt 65ft. 60ft. 65ft. 50 ft. 55 ft. 
PUDHeigbt 90ft. 75ft. 90 65ft. 70ft. 

• Squares 1027, 1049, and 1050 (Area 2): 

The proposed amendments would rezone about 45 properties from C-3-A to HS-NC-2-A 
(refer to photographs, next page). 

Generally, each property would have a somewhat reduced permitted height and density, 
which would not be inconsistent with the either the existing developed character or the 
Comprehensive Plan Generalized Policy and Land Use Maps. The HS Overlay District is 
also proposed to be applied to this area, with the area included within the adjacent H Street 
Arts and Entertainment District. Although not part of the original H Street Strategic 
Development Plan, the area shares some similar characteristics so that the extension of 

This table does not incorporate lnclusionary Zoning (IZ) requirements and allowances. Most of the properties 
are very small so would not provide I 0 or more units unless consolidated, and are currently developed with 
small non-residential buildings. 
Bonuses are allowed for providing specified uses, preserving existing building facades, etc., so not all 
provisions that impact height or density may apply to each property 
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specific standards and design requirements established along the H Street corridor would be 
appropriate. These standards would: 

o Require that any new fast food restaurant, funeral home, parking garage, or the 
construction of a new building or enlargement of an existing building by 50% or 
more on a lot that has at least 6,000 sq. ft. of land area would be subject to BZA 
approval of a special exception, judged against the purposes and design guidelines of 
the HS Overlay. 

o Prohibit a number of uses, including gas station, automobile sales, and parking lot 

o Apply a series of requirements related to the provision and design of ground floor 
arts and retail space. 

o Apply a series of additional review criteria and guidelines to special exception 
review. 

o For a Planned Unit Development (PUD) application, limit the use of additional height 
and density to residential or preferred uses. 

Rezoning the portion of Square 4509 in Area I from C-2-B to R-5-C would result in zoning 
consistent with the form and character of existing development, and remove the potential for 
higher density mixed-use development that would be inconsistent with the current Plan 
designation, without moving the existing apartment buildings into a nonconforming status. 

Rezoning properties in Areas 2 in Squares 1027, I 049 and 1050, from C-3-A to HS-NC-2-A as 
proposed by OP would limit the development of medium density mixed-use projects, would be 
consistent with the Comprehensive Plan, and would establishing standards to guide the potential 
redevelopment of properties within the area. 
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VIII. ANC EXPANDED DOWNZONING PROPOSAL (NOT SUPPORTED BY OP) 

Additional map amendments proposed in the letter from the ANC are as follows: 

Area 3 on Exhibit 1 - Proposal to 
include lots I 00, I 0 I, I 02, and I 03, 
zoned C-2-A within the H Street 
Overlay, resulting in HS/C-2-A 
zoning. The Jots are located 
immediately north of the former 
R.L. Christian Branch Library, with 
frontage along I 3th Street and 
currently undeveloped. These 
properties are owned by the District 
of Columbia. 

Analysis - The proposal to include 
these properties within the H Street 
Overlay is not supported by the 
Comprehensive Plan, and is not 
anticipated by the H Street Plan. 
These properties do not front onto a major retail corridor and the H Street Plan does not provide 
any relevant guidance for their development. The proposal to expand the boundaries of the 
Overlay to include properties not on H Street or a major commercial corridor would effectively 
and inappropriately expand the retail focus area beyond the corridor. 

Area 4- Proposal to downzone lots 
65, 66, 173, 177, 835 and 836 from 
C-3-A to C-2-A and include them in 
the H Street Overlay, resulting in 
HS/C-2-A zoning. The properties are 
currently developed with two- to 
three-story multi- and single-family 
dwellings that front 14th Street and 
Florida A venue NE. Properties 
across both Florida Avenue and 14th 
Street are zoned C-3-A; adjacent properties to the west along Florida Avenue are developed with 
row dwellings in an R-5-B district. The properties are privately owned. 

Analysis - Downzoning the properties and placing them within the' Overlay is not supported by 
either the Comprehensive Plan, particularly the Policy Map, or the H Street Plan. The Plan 
provides no direct or relevant guidance for the development of these lots, and downzoning them 
would be inconsistent with the zoning and intended development patterns for this intersection. 
The proposal to expand the boundaries of the Overlay to include properties not on H Street would 
effectively expand the retail focus area beyond the corridor, while the design standards provided 
the H Street Overlay would be mjsplaced since these are specifically intended to enhance new 
retail lease space fronting on the H Street commercial corridor. 
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Area S - Proposal by the ANC to rezone downzone lots I . 152, 160, 175, 176, 819, 824 and 829 
from C-3-A to C-2-A, resulting in 
zoning ofHS/C-2-A. The lots are 
currently developed with moderate 
scale mixed use buildings with 
frontage on H Street NE. These 
properties front onto the H Street 
corridor and were included within 
the original H Street Strategic 
Development Plan, so are currently 
within the H Street Overlay. The 
properties are owned by various 
private entities. 

Analysis - The proposed 
downzoning is not supported by the 
Comprehensive Plan, and would be 
contrary to the intent of the H Street Plan. All other properties on this intersection ofH and 14th 
Streets are currently zoned HS/C-3-A in accordance with the H Street Plan, which anticipated the 
possibility for additional development at locations such as this. The existing properties would 
potentially be rendered non-conforming for non-residential FAR if rezoned to C2A, and the 
rezoning would limit options for improvement or redevelopment. There is no policy support or 
planning justification for the downzoning, and the properties are already subject the guidelines 
and regulations of the H Street Overlay. Prior to the original submission, OP advised the ANC 
that OP could not support any proposal to downzone properties on H Street. 

Areas 4 and 7 - ANC proposal to 
include alley lot 169 in Square 1026 
and alley lots 50, 56, 57, 58, 59, 60, 
61 , 82, 90, 109, 110, 65, 66, 173, 
177,835 and 836 in Square 1027. 
The alley lot in Square 1026 (photo 
to right) is owned by United House 
of Prayer, is currently developed for 
parking, and does not have frontage 
on any street. Almost all of the alley 
lots in Square I 027 (photos below) 
are currently developed, mainly with a variety of two-story warehouse and garage buildings 
primarily occupied by auto-related and services uses. These lots have no direct frontage on H 
Street and only alley access to H Street, G Street and Maryland Avenue NE. The properties are 
owned by various private entities. 
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-Analysis - Rezoning these alley lots to include them within the H Street Ove:rlay is not 
supported by either the Comprehensive Plan or·with the H Street Strategic Development Plan. 
the properties currently appear to be generally put to appropriate uses. The H Street Plan 
provides no guidance for the development of alley lots, other than that they could serve as support 
(parking) areas. Rather, the focus of the H Street Plan alid the resulting Overlay is to address the 
"streetscape" presence of buildings and these properties do not front on any street. As such, the 
properties could be subject to inappropriate or irrelevant guidelines, and design review with no 
land use or design guidelines for the purpose of such review. 

As part of itS broader Zoning Review process, OP i~ investigating guidelines and regulations for 
all alley lots; OP feels it would be more appropriate to address these ailey lots as part of that 
broader process. 

As such, OP does not recommend these additional map amendments. However, ~f considered by 
the Zoning Commission, they would require corresponding additional text amendments such as: 

• Amendments to § 1320.1 as follows: 

1320.1 The H Street Northeast Neighborhood Commercial Overlay District (HS) applies to 
all lots fronting onto H Street, N .E. from 2nd Street to 15th Street, N .E. and zoned C-
2-A, C-2-B, C-2-C, C-3-A, or C ... 3-B, as well as all other lots zoned C-2-A or C-3-
A within Square 1026, lots within Squares 1027 and 1049 fronting onto 
Maryland Avenue NE or 14th Street NE; all other lots zoned C-2-A withjn 
Square1027, and all of Square 1050. The Overlay is divided into three sub­
districts affecting the following squares: 

(a) H Street Northeast Overlay Housing Sub-dist:rict (HS-H) encompasses properties 
fronting on H Street, N.E. in Squares 751, 752, 776, 777, 808, 809, 832, 833, 
858, and 859 from 2nd to 7th Streets, N.E.; 

(b) H Street Northeast Overlay ReWI Sub-district (HS-R) encompasses properties 
fronting on H Street, N.E. in Squares 889, 890, 911,912, 933, 958, 959, 981, and 
982 from 7th to 12th Streets, N.E.; 

(c) H Street Northeast Overlay Arts Sub-district (HS-A) encompasses properties 
fronting on H Street, N.E. in Squares 1003~ 1004, 1026, 1027, 1049N, and 1049 
from 12th to 15th Streets, N.E, as well as aU other lots zonecl C-2-A or C-3-A 
witldn Square 1026, lots within Squares 1027 and 1049 fronting onto Maryland 
Avenue NE or 14th Street NE; 

1
all other lots zoned C-2-A Within Square 1027, 

and all of Square 1050. 

• Amend § 1320.2 by adding a new purpose statement as follows: 

(f) 

Attachments: Exhibit I -
Exhibit 2 

Exhibit 3 -

Encourage residential uses, th~ reuse of existing buildings, alld the 
redevelopment oftho~e portions of Squares 1026, 1027, 1049 and 1050 within 
the Overlay but not fronting H Street. 

Land Use Designations and Proposed Zoning Changes 
Complete H Street Neighborhood Overlay Text Highlighting the OP Proposed 
Ameg.~ents 
Boatd of Zoning Adjusttllent Order for Application 17825, 1400 Maryland Avenue NE 

Arthur Jackson, Case Manager 
JS/atj 
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Complete H Street Neighborhood Overlay Text 
With OP Proposed Amendments Highlighted 

1320 H STREET. NORTHEAST NEIGHBORHOOD COMMERCIAL OVERLAY DISTRICT (HS) 

1320.1 The H Street Northeast Neighborhood Commercial Overlay District (HS) applies to all lots fronting onto H S~ N.E. 
from 2nd Street to 15th Street, N.E. and zoned C-2-A, C-2-B, C-2-C, C-3-A, or C-3-B, as weD as iots within Squares 
1027 and 1049 fronting onto Maryland Avenue NE or 14th Street NE; and all of Square 1050. The Overlay is divided 
into three sub-districts affecting the following squares: 

(a) H Street Northeast Overlay Housing Sub-district (HS,H) encompasses properties fronting on H Street, N.E. in Squares 
751, 752, 776, 777, 808, 809, 832, 833, 858, and 859 from 2nd to 7th Streets, N.E.; 

(b) H Street Northeast Overlay Retail Sub-district (HS-R) encompasses properties fronting on H Street, N.E. in Squares 
.889, 890, 911, 912, 933, 958, 959, 981, and 982 from 7th to 12th Streets, N.E.; 

(c) H Street Northeast Overlay Arts Sub-district (HS-A) encompasses properties fronting on H Street, N.E. in Squares 
1003, 1004, 1026, 1027, 1049N, and 1049 from 12th to 15th Streets, N.E., as well as lots within Squa~res 1027 a_nd 
1049 fro~ti~g o.,to Maryland Avenue NE or 14th Street NE; and all of Square 1050. 

1320.2 In addition to the purposes in§ 1300, the purposes of the HS Overlay District are to: 

(a) Implement the policies and goals of the Comprehensive Plan and the H Street NE Strategic Development Plan as 
approved by the Council of the District of Columbia on February 17, ~004 (R15-460); 

(b) Encou~ge residential uses along the H Street, N.E. corridor, particularly provision of affordable units and reuse of 
upper floors; 

(c) Encourage the clustering of uses into unique destination districts along the corridor, specifically a housing district 
from 2nd Street to 7th Street, N.E.; a neighborhood-serving retail shopping district from 7th Street to 12th Street, 
N.E.; and an arts and entertainment district from 12th Street to 15th Street, N.E.; 

(d) Establish design gui4elines for new and rehabilitated buildings that are consistent with the historic character and scale 
of the Overlay District; and 

(e) Encow:age the reu_se of existing buildings along the corridor; and 

(f) Encourage residential uses, the reuse of existing buildings, and the redevelopment of those portions of Squares 
1027, 1049, and 1050 within tl,e Overlay but not fronting H Street. 

1320.3 For pmposes of§ 1302, the designated use area shall include any lot within the HS Overlay District thg.t fronts on H Street, 
N.E. In addition to the ground floor uses designated by § 1302.2, the following uses are also designated in each Sub-district: 

(a) HS-H Sub-district: Residential Uses 

(b) HS-R Sub-district: 

0> Candy store; 

(2) Computer store; 

(3) Delicatessen; 

(4) Fabric store; 

(5) Health or exercise studio; 

(6) Ice cream parlor; 

(7) Plant store or nursery; 

(8) Secondhand or consignment store; 

(9) Shoe store; 

(10) Video n~ntal and sales; and 

(II) Other similar personal/consumer service establishment or retail use. 

(c) HS-A Sub-district: Any use listed in §1323.2. 

1320.4 The following buildings, structures, and uses are permitted only by special exception if approved by the Board of Zoning 
Adjustment, in accordance with the standards specified in §§ 3104 and 1325 of this Title. 

(a) Any use requiring a speci_al exception in ~e underlying zone, except a new gasoline service station; 
ZONING COMMISSION
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(b) Accessory parlcing spaces located off-site from the principal use; 

(c) Fast food restaurant establishment or food delivery serviceprovi~ed: 

( 1) No part of the lot Oil which the use is located shall be within twenty-five feet (25 ft.) of a Residence District, 
unless separated therefrom by a street or alley; 

(2) If any lot line of the lot abuts an alley containing a zone district boundary line for a Residence District, a 
continuous brick wall at least six feet (6ft.) high and twelve inches (12 in.) thick shall be constructed and 
maintained on the lot along the length of that lot line; 

(3) Any refuse dumpsters shall be housed in a three (3) sided brick enclosure equal in height to the dumpster or six 
feet (6ft.) high, whichever is greater. The entrl!nce to the enclosure shall include an opaque gate and shall not 
face a Residence District; and 

(4) This use shall occupy no more than twenty-five percent (25%) of the linear street frontage within the HS Overlay 
District as measured !!long the lots that face the designated roadway; 

(d) Funeral, mortuary, or undertaking establishment; 

(e) Parking garage; and 

(f) Construction of a new building or enlargement of the gross floor area of an existing building by fifty percent (500/o) or 
more, if located on a lot that has s~ tho\ISlllld square feet (6,000 sq. ft.) or more of land area. 

1320.5 The following uses are prohibited: 

(a) Automobile and truck sales; 

(b) Automobile laundry; 

(c) Boat or marine sales; 

(d) Gasoline service station; 

(e) Outdoor storage of any materials; and 

(f) Parking lot. 

1320.6 The provisions of§ 1302.5 shall not apply to the HS Overlay District. 

1320.7 For purposes of§ 1303.2, the designated roadway within the HS Overlay Districts shall be H Street, N.E. 

1321 HS OVERLAY HOUSING SUB-DISTRICT (HS-H) 

1321.1 The purpose of the housing sub-district is to encourage housing. 

1321.2 The floor area ratio for new construction in the HS-H Sub-district may not exceed 0.5 FAR for non-residential uses, except 
as provided in §13213. 

13213 New construction that preserves an existing fa~ade constructed before 1958 is permitted to use an additionall.O FAR, for 
up to a maximum non-residential density of 1.5 FAR, for office uses or neighborhood-serving retail uses as permitted in 
§§701.1 and 701.4. 

1321.4 In the event that a grocery store is constructed on Square 776, a maximum nomesidential density of 1.5 FAR shall be 
permitted on that Square. 

1322 HS OVERLAY RETAIL SUB-DISTRICT (HS..R) 

1322.1 The HS Overlay Retail Sub-district is intended to encourage retail uses. 

13222 For the purposes of§§ 1322.3 and 1326.1(a), preferred uses ill the HS-R Sub-district are: 

(a) Antique store; 

(b) Apparel an4 accessories shop; 

(c) Appliance sales or repair; 

(d) Bakery; 

(e) Banking or financial institution ( e~~luding check cashing services); 

(f) Bicycle shop; 

(g) Bookstore; 

(h) cafe, deli~tessen, or lunch counter (excluding fast food); 
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(i) Candy store 

G) Camera/photo sales; 

(k) Catering establishments; 

(I) Cobbler or shoe repair; 

(m) Collection center for dry cleaning; 

(n) Computer store; 

( o) Cosmetics or toiletries sale; 

(p) Department store; 

(q) Dressmaker or tailor; 

(r) Drug store; 

(s) Dry goods store; 

(t) Electronic sales; 

(u) Fabric store; 

(v) Film exchange or development; 

(w) Florist; 

(x) Gift or card shop; 

(y) Grocery store; 

(z) Gym or exercise studio; 

(~) Hardware stor~ 

(bb) Hobby shop; 

(cc) Home furnishing sales; 

( dd) Ice cream parlor; 

(ee) Interior decorating shop; 

(ff) Jewelry shop; 

(gg) Office supplies or services store; 

(hh) Music or instrument sales; 

(ii) Pet shop; 

(jj) Pharmacy; 

(kk) Plant store or nursery; 

(II) Professional services or office not on the ground floor; 

(mm) Restaurant (excluding fast food); 

(nn) Secondhand or consignment store; 

( oo) Shoe store; 

(pp) Sporting goods; and 

(qq) Video rental and sales. 

1322.3 New construction that preserves an existing fa~ade constructed before 1958 is permitted 0.5 FAR in addition to the non· 
residential density permitted i_n the underlying zone for non-residential preferred uses listed in § 1322.2. 

1323 HS OVERLAY ARTS SUB-DISTRICt (HS-A) 

1323.1 The HS Overlay Arts Sub-district is intended to encourage arts and entertainment uses. 

1323.2 For the purposes of§§ 1320.3(c), 13Z3.4 and 1326.l(a), preferred uses are: 

(a) Art center; ZONING COMMISSION
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(b) Art gallery; 

(c) Art or performing arts school; 

(d) Artist housing; 

(e) Artist studio; 

(f) Artists' supply store; 

(g) Arts services, including set design and restoration of artworks; 

(h) Bar, nightclub, or cocktail lounge; 

(i) Book store; 

G) Cabaret; 

(k) Coffee shop, cafe, or delicatessen; 

(1) Concert hall or other perfonning arts space; 

(m) Library; 

(n) Movie theater; 

(o) Museum; 

(p) Musical instruments store; 

( q) Performing arts ticket office or booking agency; 

(r) Photographic studio; 

(s) Picture framing shop; 

(t) Printing, lithographing, or photoengraving establishment, in each case not exceeding twenty-five hundred square feet 
(2,500 ft.2) of gross floor area; 

(u) Record store; 

(v) Recording studio; 

(w) Restaurant; and 

(x) Theater. 

1323.3 The floor area ratio in the HS-A Sub-district for new construction may not exceed 1.0 FAR for non-residential uses except 
as provided in § 1323.4. 

1323.4 New construction that preserves an existing fay.tde constructed before 1958 is permitted 0.5 FAR in addition to the non­
residential FAR permitted in the underlying zone for non-residential preferred uses listed in § 1323.2. 

1324 DESIGN REQUIREMENTS (HS) 

1324.1 The design requirements of§§ 1324.2 through 1324.16 shall apply to any lot in the HS Overlay District for which a 
building permit was applied after October 25, 2004. 

1324.2 Buildings shall be designed and built so !Qa~ not less thai) seventy-five percent (75%) of the streetwall(s) to a height of not 
less than twenty-five feet (25ft.) shall be constructed to the property line abutting 'the street right-of-way. Buildings on 
comer lots shall be constructed to both property lines abutting public streets. 

1324.3 New construction that preserves an existing ~ade constructed before 1958 is permitted to use. for residential uses, an 
additional 0.5 FAR above the total density pennitted in the underlying zone district for residential uses. 

1324.4 1n C-2 Districts within the HS Overlay District, a seventy percent (70%) residential lot occupancy shall be permitted. 

1324.5 For the purposes of this Sec~ion, the percentage oflot occupancy may be calculated on a horizontal plane located at the 
lowest level where residential uses begin. 

1324.6 For the purposes of§ 1324.5, "residential uses" includes single-family dwellings, flats, multiple dwellings, rooming and 
boarding houses, and community-based residential facilities. 

1324.7 Parking structures with frontage on H Street, N.E., Maryland Avenue NE, 14th Street NE, or 15th Street NE shall provide 
not less than sixty-five percent (65%) of the ground level front~ge as commercial space. 

1324.8 Each new building on a lot that fronts on H Street, N.E., Maryland Avenue NE, 14th Street NE, or 15th Street NE shall 
devote not less than fifty percent (50%) of the surface area of the streetwall(s) at the ground level of each building to 
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display windows having clear or clea,/low-emissivity glass; except for decorative or architectural accent, and to entrances 
to commercial uses or to the building. 

1324.9 Security grilles shall have no less than seventy percent (700/o) transparency. 

1324.10 Each commercial use with frontage on H Street, N.E., Maryland Avenue NE, 14th Street N_~, or lslh Street NE have an 
individual public entrance directly accessible from the public sidewalk. Multiple-dwellings shall have at least one primary 
entrance on H Street directly accessible from the sidewalk. 

1324.11 Buildings shall be' designed so as not to preclude an entrance every forty feet ( 40 ft.) on average, for the linear frontage of 
the building, excl~4ing vehi~ular entrances, but including entrances to ground floor uses and the main lobby. 

1324.12 The ground floor level of each building or building addition shall have a uniform minimum clear floor-to-ceiling height of 
fourteen feet (14ft.). 

1324.13 Buildings subject to§ 1324.12 shall be permitted an additional 5 feet (5 ft.) of building height over that permitted in the 
underlying-zone. 

1324.14 Projection signs shall have a minimum clearance of eight feet (8ft.) above a sidewalk and fourteen feet (14ft.) above a 
driveway, project no more thlill three feet, six inche-S (3 ft., 6 in.) from the face of the building, and end a niinimum of one 
foot ( 1 ft.) behind the curb line or extension of the curb line. 

1324.15 Fa~ade panel signs shall not be placed so as to interrupt windows or doors and shall project no more than twelve inches (12 
in.) from the face of the building. 1342.16 Roof signs are prohibited. [ORDER No. 04-27; 03/10/06] 

1325 SPECIAL EXCE_PTION REQUIREMENTS (HS) 

1325.1 The buildings, structures, and uses listed in§ 1320.4 and exceptions from the requirements of the H Street Overlay Oi_strict 
shall be permitted as a special exception if approved by the Board of Zoning Adjustment after public hearing, based on § 
3104, provided the following criteria and the requirements of§ 1304 are met: 

(a) The project_i_s consistent with the design intent of the design requirements of§ 1324 and the design guidelines of the H 
Street N.E. Strategic Development Plan; 

(b) The architectural design of the project shall enhance the urban design features of the immediate vicinity in which it is 
located; and, if a historic district or historic lan~k is involved, the Offic~ of Planning report to the Board shall 
include review by the State. Historic Preservation Officer and a status of the project's review by the Historic 
Preservation Review Board; 

(c) Vehicular access and egress shall be located and designed so as to encourage safe and efficient pedestrian movement, 
minimize conflict with principal pedestrian ways, function efficiently, and create no dangerous or otherwise 
objectionable traffic conditions; 

(d) Parking and traffic conditions associated with the operation of a proposed use shall not adversely affect adjacent or 
nearby residences; 

(e) Noise associated with the op~on of a proposed use shall not adversely affect adjacent or nearby residences; and 

(f) The size, type, scale, and location of signs shall be compatible with the surrounding corridor and consistent the design 
guidelines of the H Street N.E. Strategic Development Plan. 

1325.2 An applicant may demonstrate compliance with§ 1325.l(f) by demon~ng tl)at the signage will be exclusively located 
on ~pp~ facades, awnings, and transom windows, constructed of durable materials, and sensitively designed; and will not 
affect more than twenty perce_nt (20%) of display windows, consist of backlit box signs or' neon product advertisements, 
block visibility into a store, or be overly obtrusive. 

1325.3 The Board may impose requirements pertaining to design, appearance, signs, massing, landscaping, and other such 
requirements as it deems necessary to prot¢ neighboring property and to achieve the purposes of the H Street Overlay 
District. 

1325.4 Applicants shall demonstrate that projects requiring a special exception shall be consistent with the design intent of the 
design requirements, of§ 1324 and the design guidelines of the H Street N.E. Strategic Development Plan. 

1326 PLANNED UNIT DEVELOPMENT PROVISIONS (HS) 

1326.1 A pl~ed unit development.(PUD) in the HS Overlay District shall be subject to the following provisions in addition to 
those of Chapter 24 ofthis Title: 

(a) The additional height and floor area above that permitted as a matter-of-right shall be used only for housing or the 
.preferred uses listed in§§ 13222 and 1323.2 and 

(b) The PUD process shall not be used to reduce req~irements in this Chapter for designated uses, o/Jlically retail, se-rVice, 
entertainment, and arts uses. 
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GO\ 'ER.''i)lE.:\'T OF TKE DISTRJCT Of COLl')18lA 
Board ofZooin~t Adju tment 

* * * 

ppUcatloa :'\o. 17825 of 1400 ) laryl:and A~-eaue. Ltd. Empire Leasiag, ptU'U3nt 10 11 
DCMR * 3104.1. for a special exception 10 ~t.nblisb n gasohne sernce station with convenience 
store under§~ 743. 706. OJld 2302. in the C-3-A District. at premises 1400 Mat)•bnd Avenue, 
N.E. (Square 10..;9, Lots 803 and 21). 

HEARING DATES: 
DECISIO~ DATE: 

October 14.2008, January 13.2009. June 16.2009. nod July 21,2009 
September 15.2009 

DE.CJ ION Allll> ORDER 

Exhibit 3 

' . ,.J. 
This 3pplication v.as subm1ned on May 7. 2008, and amended nod re-submitted on Sep;embcr , .,~t 
30, 2008, by 1400 Maryland Avenue Limited Empire Leasing. Inc. ("Applicant"). the owner of 
the property dw is the subject of the application ( .. subject property'). The application requests a 
special exception to est.Gblisb a gasolme service station and eonveruence Store at the comer of 
Muyland Avenue. N.E. nnd 14* StreeL }-:.E. Since a convenimce store is a m3ll.er of right usc 
in the C-3 OistricL the subject ofthb application and the sole focus of the Board's decision IS the 
gasoline service stltion use. 

The Board of Zoning Adjustment ( .. BZA" or "Board") scheduled a public beruing on the 
application for October 14, 2008. Out 10 issues invohing the use of public space: which could 
h3ve had. and did eventually luve. an effect on the pi3.DS for the service station 3Jld on the 
AppliC3nt's ability 10 meet the special c:<ception tests. the bearing "as continued 10 Januuy 13. 
2009, and then to June 16. 2009 and July 21, 2009. wbeo it was eompleted. The decision was 
scheduled for. and took place on. September 15, 2009, when the Bo~ \'Oled 3-0-2 to approve 
the application, with conditions. 

Notice ofAppliqoon and Notice ofHearing. By mcmonmda dated May 13. 2008. the Office of 
Zomng (''OZ") g;1ve notice of the 6lin8 of the :spplication to the D.C. Offi.ce of Plmnrung ("'Pj. 
the D.C. Oepanment of Trarupot:tation \DOOT'). Ad,'isory • eigbborbood CommiSSlon 6A 
(-ANC'). the AKC within which the subject property is located. Single Member District 6A06. 
3Jld the Couneilmember for Ward 6. Pursuant to 11 OC~t:R * 3113.13, OZ published notice of 
the heanng in tbe D.C Rttguter. ilDd on July 9, 2008, sent such notice to the ApplicanL ANC 6A, 
and all owners of property within 200 feet or the subject property . 

.J.Sl J Suus. :'\ ,\\ - Su:tc 200'210-S.. Washington. D C 20001 
1r~ • .zo~.-:-•:u t ... - !tl! t ""Z"-~>"-: b\tao. ~ \\cb'~ • .,. .. ,,m.r.1ct"' 
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Request for Panv Status. AI'\C 6A was autom:nically a p31ty to the application. and appe.ared in 
opposition There '"ere no requests for party stntus. 

Applicant"" Case. The Applicant's representntio.:e testified briefly as to the opemtion of lhe 
service Station. but the bulk of the Applicant's cose was encom~ m the testimony of its 
traffic expcn. 

Government Reports. Tile Office of Planning. OP filed severn! reports concerning this 
application with the Board. In its first report. dated October 7. 2008. OP did not mnke a 
rcxommendation for or against the application. citing a lack of information necessary to 
determine whether the proposed use, ns designed. would create dangerous or other objectionable 
traffic ttnd circulation conditions. At that time. public space issues remained to be resolved, the 
proposed landscaping was not yet determined. DDOT had not provided any critique of the 
Applicant's traffic and circulation plans.. and those plans themselves did not address certain key 
infom1ation. such as drive aisle sp3CC nnd turning radii for 'chicles. Exhibit No. 33. 

OP' s second report. dated January 6. 2009, recommended denial of the application. based to 
some extent on the December 18, 2008 action of the Public Space Committee. which denied the 
Apphcant's public space permit for use of the public Sp3<)e surrounding the subject propcny. 
OP's second report states that the denial of the public space permit renects a determination that 
the use. as then proposed to be designed. would inappropriately impact the adjacent public space. 
The second OP repon also states th3t the traffic and ci:rcul:ltion plans submitted by the Applicant. 
because they depended on the denied use of the public space, were no longer accurate, 
preventing OP from performing an effective evaluouon of the impacts of traffic and vehicle 
circulation in ttnd 3J'OUnd the subject property. Exhibit t\o. 39. 

OP's third report. dated June 9, 2009. stnted that OP could not make a recommendation because 
it locked a DOOT evaluation of on- and off-site circul:uion imp3Cts. thereby preventing OP from 
dctcrmtnt.ng whether the special exception criteria were met. In this third submission. OP opined 
that the Applicant might need relief for the height of the gasoline pump island canopy. OP also 
provided a list of nine proposed conditions which it recommended be included if the Board 
dectded to approve the application. Exhibit No. 48. 

OP submitted a fourth report. dated Ju.ly 14. 2009. noting that the Applicant had significantly 
improved the proposal, including eliminating almost all use of the adjacent public space, and that 
the Public Space Committee bad granted conditional approval of the propoS3l on June 25. 2009. 
OP expressed general suppon for the desigJl of the proposed buildings and landscaping. and 
recommended nine conditions to be included in an approval by the Board. OP. however. again 
declined to make an official recommendation with regard to the application because it had not 
yet rece1ved an analysis of on- and off-site circulation impacts from DOOT. "ithout which it 
could not male a recommendation '"ith regard to '' helher the spec tal cxccpnon criteria were 
met. E,,hibit :\o. 54. 
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At the public hearing on July 21. 2009. the OP representathe stated that ~the chief oubt:mding 
issues concerning circulation h3\e been resolved to DOOrs sausfaction.- and that. lhctefore, 
the Office of Plmning was now recommending :tppro\':tl of lhe special exception relief. 
Transcript of July 21, 2009 hearing (~rans-'1. at 354-355. 

T11e Depanmem ofTrans[XTfTation. DDOT filed four reports v.ith the Boosrcl. The first. dotted 
October 10. 2008. was filed with the Board before the Public Spnce Conmuttee had held a 
hearing on the proposed use ofpub)jc space by the Applicant. This first report St:lted that DDOT 
could not detennine with certainty that the proposed service st:ltion would not create 
objectionable impacts. Exhibit No. 38. At that time, there were still may unanswered questions 
as to the use of public space. and the safety of both intetru1l circulation :lnd access pointS. 

DDOT's second report, dated June 11. 2009, W3S generally positive about the applieauon and the 
many modifications made to it since its filing a year earlier, but still could not ~mmend 
appro,,al. At that rime DDOT :.tnted that '"tem3ining ci~ulation problems on the site as well as 
spllJo,·er effects onto public space ba(d) the potential to create unsafe traffic conditions." 
Exhibit No. 50. DDOT tben Li..ctccl three further piCQCS of informatiOn it v.ould need for a fin:U 
evalt13tion of the project - fuel ttuck turning templates, vehicle movement diagrams. and an 
expanded scale site plan. 

The lhird DDOT report. dated July 21. 2009, indicated that DDOT personnel h:ld met with the 
Applicant's n:presenmtives. "'ho supplied the information listed above. Earlier concerns about 
the safe and fluid movement of vehicles on the site bad been mitigated by changes in the 
proposed design. permitting DDOT to .. no longer opposeD this project.~ Exhibit No. 63. The 
report. however. requested that the Applicant include signs directing vehicles entering the site lO 

use fueling positions tO the right and noted that DDOT was soli in the process of evalt13ting the 
need for a change in the median design along Marylnnd Avenue adjacent to the site. 

DDOTs fourth report, dated August 20. 2009, goes into significant detail concerning SC\eral 
aspectS of the application wh.ich had been troublesome earlier. including the impact on on-street 
parking, fuel truck delivery hour.s, and the Maryland Avenue median. As to the project's impact 
on on-street parking, the repon concludes th3t no existing legal sp:u:es will be affected, and that 
truck-turning requirements wiU likely preclude adding any new legal on-street spaces. 
Concerning hours of fuel delivery. DDOT recommended that it be prohibuoo during the peak 
travel periods of7:00 to 9:30 a.m. and 4:00 to 7:30p.m. With regard to the Maryland Avenue 
medi.1n, DDOT is requiring the Apphcant to insull an unbroken. raised medmn in the middle of 
Maryland Avenue. along the length of the property. FinaJiy, tbe fourth report reiterated that 
DDOT "nn longer has objections" to the application. Exhibit No. ~-

A ~C Reoorts A '\;C 6A filed seven leners. reports! memos. motions with the Boord regarding this 
application. The A~C's first filing. dated July 28, lOOS. requested postpOnemem of the hearing 
scheduled for October 14, 2008. clung -extenshe concerns- \\ltb the applic:nion. Exhibit ~o. 
27. The bearing was continued. but on Octobct- 13. 2008. the ANC submitted a second filing. 
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stating its oppos1tion to the application. Exhibit No. 31 . At thnt time. the A;'-:C had problems 
with the Applicant's proposed~ of public~ and its use of a ~suburban'' design model. The 
AJ\C next filed a motion. on October 7, 2008. tO disnUss or defer the heanng on the applicntion 
until the Applicant obtained any necessary public space permits. E.'thibit No. 32. On January 6, 
2009, the Al'\C submitted a founb filing reiterating its opposition and including a memorandum 
of law explaining why the .A.J.'\C believed that the applicntion did not satisfy the speeilll exception 
standards and would be inconsistent " ·ith the Comprehensive Plan. Exhibit No. 40. 

On June 10. 2009. ANC 6A filed a shon letter with the Board. requesting another continuance of 
the hearing until after a decision from the Public Space Committee_ which was going tO hear, on 
June 25, 2009, the Applicant's second request to use public space. Exhibit No. 49. The ANC's 
letter briefly cited as problems the possible: elimination of on-Street par!Ung, and possible 
hazardous on-site and ofT-site conditions due to the then-proposed plan for on-site circulation. 

On June 15. 2009. the ANC fited a document e..'tplaining the coocems it still had with the 
Applicant's proposal The document sums up the AKC's concerns thus· ··the exis~ application 
is deficient. overly relies upon the use of public space ... and fails to demon trate compliance 
with S[ ubs }ection 706.4 of the zoning regulntions... Exhibu No. 51 . 

Between the ANC 's June 15, 2009 filing and its last filing. dated July 20, 2009, the Applicant 
made sip1ificant changes to the application. improving the design. including the safety of on-site 
circulation. and reducing the use of public space to only what was necessary- the need to drive 
over public space to enter the property. Due to these important changes. the Applicant secured 
conditional approval for a public space permit. but the A.~C continued to oppose the application 
in its entirecy. Rellltzing. however, that the Board could u:pprove the applicatiOn notwithstanding 
its opposiuon. the A.~C recommended six coodjtions should the application be :~.pproved. 
Exhibit No. 56. 

fl~DG\CS OF FACT 

The propeny and the surrounding area 

I. The subject property is zoned C-3-A and is located at 3ddress 1400 :Maryland Avenue. 
N.E .. at the comer of Maryland Avenue. N.E. and 1-llll StreeL N.E .. on Square 1049. Lots 
803 and 21. 

2. The property measures a~ximntely I 19 feet p3.tllllel to ).;faryland A venue to its south, 
and 83 feet par.illd to 14 Street to its west, "ith an area of approximately 7.262 square 
feet 

3. Between the property 's southern property line and Marybnd A\'enue. is an approxim:ltely 
50-foot wide swath of public spaee. 
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4. Between the propeny's western property line and l41h Street,~ an l\pprox,imately 35-foot 
wide S\\ nth of public SJX!Ce. 

5. The tol<ll area of public space bordenng the proptrty i:> approximate!)' 7,240 square feet. 
not including ~sidewalks. which ~ 31so in public space. 

6. To the south of Maryland Avenue, i.e .. across the street from the property is n fnst food 
restnur3Jlt, row dwellings. and some smnll-scale commercial uses. Across 14• Street are 
two automobile rep3ir1sales businesses and a church. 

7. To the tmmedillte north of the propeny are the backs of lo\"·rise commercial buildings. 
which front on H Street. N.E. and are within the H Street Northeast ~eighborhood 
Commercial Overl:ly District (~HS'). 

8. To the ~inte eru.t of the property are residential uses that appear to be vacant 

9. On the property is a vacant I ,321 square-foot one·StOl)' building that abuts a I ()...foot wide 
dead-end public :llley. running along the rear of the property. 

10. There are currently no curb cuts allowing access to the property from Mruylnnd Avenue. 
though photogrnphic evidence shows th3t there were two such curb cu~ in the past See. 
Exhibits Nos. 3 & 48. 

11. There are currently t\\O nctive curb curs along 14ltt Street, one of which illlows direct 
access (over public sp3ce) to the property, met one of which allows access into the public 
alley nbuning the rear of the property. 

12. The entire property. and most of the adjoining public space. is JXl"ed o,·er. with oo 
significant uea of greene!)•. 

13. Although \'llcant now. the propeny has, in lhe pnst.. been used for \'3riou gasoline 1md 
automotive uses. such as a gasoline service stAtion. auto repair. and used auto sales. 3S 
evidenced by past Certificates ofOccup3noy. Exhibit No. I 0. 

14. There are no otheT gasoline service stations within the boundaries of A:'lC 6A. 

TheAppljc;mfs proposal 

15. The application proposes to estllblish a gl\SOii:ne service swion and ~ted 
convenience store. ,vjth a sandwich preparation area. on the subject property. 

16. There will be two pump ISlands and four fueling pumps. 

17. There will be no enlr311Ce to the property from the alley at iiS rear. 
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18. The service station \viJI bt: open 2-t hours a <by. se"en days a wee~. w1th at least one 
employee present at all times. 

19. The proposal meets all rhe necessary dimensiooal zoning requirements. such as lot 
occupancy and floor :trea ratio. 

The ?oning relief 

20. Subsection 743.1 of the Zoning Regulations authorizes the establishment of a gasoline 
service station in any C-3 District as n special ~ception if :tpprovcd by the Board of 
Zoning Adjustment under § 3104. subject ro the provisions of § 706 and Chnptt:r 23 of 
Title II of the DCMR. 

21. Subsection i06.3 requires that lhe station shall not be located within twenty-five feet (25 
ft.) of a Residence DiStrict unless separated from the Residence District by a street or 
aile). Subsection 2302.1 contains the same requirement. while 2302 3 prohibits a 
vehicular erura.nce or exit connected \vith a street at a point closer than l'\\"Cnl)'·fh·e feet 
(25 ft.) from any Residence District. 

22. The property and proposed facility meet these requirements. The property is surrounded 
on three sicb.. for a distance much ~ter tb4n 25 feet, \\ith C-3-A zoning. On its fourth 
side. to the north. is an HS 'C-3-A zone district. 

23 Both 'ehicular access points to the property are more th4n 100 feet from a street 
inter;ecrion as required by § 2302.-1 and the proposed setVice Stltion wtll not have the 
grease pits or hoists disallowed by § 2302.5. 

24. Although § 706.6 does oot tequire ttult requited parking spaces be arranged so that all 
spaces :m: accessible at all rimes. it does require that all parlung spaces must "be 
designed and operated so that sufficient :~ccess and maneuvering space is available to 
pcnnit the parking and removal of any vehicles without moving any other vehicle onto 
publtc space." The stnrion will provide four zoning-compliant parking spaces. one of 
'' hich will be located to the west of the building on the property, and the other three 
spaces will be located to the enst of the building. 

25. The siting and arrangement of these parking spaces permits the facility to ~ceed the 
abo\'e Stan<brd because ach space will be fully accessible at aJI times. In addition, the 
spaces \\;11 be useable '"ithout causing the movement of other vehicles onto public space. 
(See. -Proposed Site Plan- att3ched as E."thibit B to Exhibit No. 55.) 

26. In general. the oper:1tion of the proposed usc "ill not create dangerous or olher 
objectionable traffic condinons as disallowed by§ i06.4 bec:luse. 

27 It '"ill be accessed b} one curb cut and dri\'C\\ay on each adjacent l'treet. i.e ., one on 
~1aryland A\enue and one on 14th Street: 
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28. The proposed site design allows for fuel truek access and turning without impinging on 
any legal street p3rking spaces on 14th Street or ~laryland Avenue. (See. DDOT Report. 
Exhibit ~o. 64 and iruemal'extemal circulation plans. anachcd ns E:l.hibit A to E.'(hibit 
No. 55.); 

29. No truck with a length greater than 35 feet will be penni ned to deliver fuel to the f3cility; 

30. The AppliC4nt will imprint directional arrows on the pavement and post stgnnge directing 
vehicles entering the site to utilize fuel pumps to the right. which v. ill facilitate safe 
tnternal site circulation; 

31. Only n~tn turns will be pennitled from the property onto Maryland A ,·enuc. To ensure 
this. the Applicant will install in accordance with DDOT's request and pursu~nt to its 
sl3ndards. an unbroken, raised median in the center of Mary I~ Avenue for lhe length of 
the propert) 's Maryl:md Avenue fronange: and 

32. Each of the drive aisles on tbe propeny, leading from the vehicular access point>. will be 
tw~w01y ~ 25 feet in width. 

33. All of the above findings in this section also demonstr3te compliance with the general 
stancbrd for granting a special aception 35 stated in § 3104.1, as do the following 
ndditiornl findings. 

34. The only use of public space by the proposed service station and COO\enience store 
ari~. ns with most commercial uses, from the flct that vehicles mUSl drh·e over an area 
of public space between the adjoining street and the propeny. 

35. The existing concrete paving between the property line nnd the sidcwnlk. along both 
~iatylnnd Avenue and 14th Street will be removed and replaced wtth soil. ground­
covering plants. and low, omamentnJ shrubs. 

36. The insullation of the unbroken median referred to in Finding of Fact 31 will have no 
effect on on-street parking on Maryland Avenue. 

37. Running along lhe northern nnd eastern property lines - the two property Hnes not 
abutting a street - a 6-inch-higb concrete curb nnd a 3-foot-high iron fence will be 
installed. 

38. To facililtltc pedestrian access to the convenience store, concrete walkways ,.,.;n be 
i&taJied alongside the drive aisle leading to Maryland A venue and alongside the public 
alley. hnking 14th Street and the western side of the building. 

39. The fuel cost sign will be pos1tiooed on the subject property, :c:et back from the comer It 
"ill be llluminnted nnd have O'\etbead lights that shine downward, but not OtJtward. 

ZONING COMMISSION
District of Columbia

Case No. 10-19
14



Bl.A APPLICATIO~ ~0. 17825 
PAGE~0.8 

... 

40. The sign will be six feet high. side mounted on an eight-foot pole. and wiU be subject to 
the applicable provisions of the Coru.1ruction Codes, 12A DCMR § 3107. SIGNS. 

CO~CLGSJO~S OF LAW 

Special E'(ception Rehef 

Pursuant to § 3104 of the Zoning Regulations, the Board is authorized to grant special exceptions 
where, in its judgment, the relief will be in harmony with the genernl purpose and intent of the 
Zoning Regulations lUld Zoning Maps and \\iU not tend to affect adversely the use of 
neighboring property. Ceruin special exceptions must also meet the conditions enumerated in 
the p3.rticuJar sections pertaining to them. In this case. along with the general requirements of§ 
3104, the Applicant 3lso had to meet the requirements of § 706 and § 2302. puTSUant to the 
mandate of§ 743. 

Relief gr.mted through a special exception is presumed appropriate, reasonable, and compatible 
with other uses in the same zoning claS)-ification, provided the specific regulatory requirements 
for the relief requested are met. In re'iewing an appliC3tion for spccaal exception relief, [t}be 
Board's discretion ... is limited to determining whether the proposed e."<ception satisfies the ... 
requirements- of the regulations and "if the applicant meetS its burden. the Board ordinarily must 
grant the application." First Washington BapiUI Clzu~h" D.C 8d of Zoning Adjustment. 423 
A.2d 695, 701 (D.C. 1981) (quoting St~-arl v. D.C. Bd. o[Z<Jnwg Ad;ustme111. 305 A.2d 516. 
518 (D.C. 1973)}. 

Some of the requirements of §S 706 and 2302. and. to a certain extent,§ 3104. O\erlap. Sections 
706.1 and 2302.1 both require that no portion of the scf\'icc station be located v.ithin 25 feet of a 
residenti:U zone district. In addition. § 2302.2 requ~ that no street tngress or egress to the 
station be within 25 feet of a residential d1stricL 1De apphC3tion satisfies these requirements. 
Findings of Fact No. 22 and 23. Funhcrmorc. the application satisfies the requirement of 
2302.4 that no entrance or exit to the station may be closer than 40 feet from a street intersection 
as measured from the intersection of the curb lines extended. Finding of Fact No. 23. Finally, 
pursuant to § 2302.5. gasoline service stations located outside of the C-M or M District must 
locate all grease pits or hoists within the building. The gasoline service station that is the subject 
of this apphcation does not proposed any such facilities. 

Subsection 706.4 states thtU "[t}be opetntioo of the use shall not create dangerous or other 
objectionable traffic cond•rions, ~ and § 3104 requires th3t the u.c;e "not tend to affect adversely 
the use of neighboring property.- Sections 706.4 and 3104 h1ghhght the most contentious issues 
m this apphcation. The extensive use of the surrounding public spnee initially proposed by the! 
Applicant raised concerns over possible dangerous or objectionable on-site circulation and ofT­
Site traffic conditions. In response to these concerns. the design of the service station was 
rc'llied SC\ernl nmes. w1th mput from the ANC. OP and DDOT. to impro'e both the on-site 
cuculation and otT-sate traffic i~cts. 
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A numl)(r or modtlie. uon' were mode> 10 improve o~'itc c:il\:uhtlltm, m~lutlnlt( : 1\."t!ue•n~ the 
n\lui!xr M ru~l pump Jdllndlil nnd fuel pump:., n:dutlllg th~ fltiL"(IIJlUm kngth VI" ltUt;kl> ·1110\\~ 10 
de: liver fuel to the; f.,c•hiY !'rom 37 to 3$ f~t. and reducing the we of tho butldu~ by J8S squurt· 
feel. In Addiltun. the nl}-~119 rarkinjl "pnce" were TC•locntcd. iJo{n~ and dm~ction.~t llfi"'\\.~ were 
11ddcd. ''" wdl 1.\ fl fl\iMn'l\11~1' l'ence ro keep vchiclea olf the ~tdjoman~ public Jlilg<: 1lk'!iC 
c:hili1~C». aiOJ\i with tWO l$-foq1 wid~ lngrCl$/e!P'c•!. dm'ell and u n:..1M>nilblL• llll'IOtUtl of 
rtt;mcuvcnnll 11p· '" lc~ Oi\ llic; 111~. make Ofl•!illl! oireulntlon a.uffitillntly to~~f(, n\~ntm~ DDOT'!! 
conclu.ton. in ill AUWUlillO. l0()9 rep<)rt, lhl\t "intcmall!itc de"iiPI allows for adeqUAte vobklc 
rnovtmcnt.'' .E.th.lbit No. 64. 

rursurult tc § 706 S, Ule Bn;tfd m11y 1mpo~e rtqutremen~ pennininj to dciiSJl. nppcmnco. 
~<:reeninlo!• ur h,Wll~, or other rcq1u~mcn1, 11 4leem, necc:,.,.ary to prol«"t adjacent or ~rby 
pro~r\Y It' thi,. re~~t:~l\1, tllr; R!Ufd notb tlu1 t~e Applicant hAJ commlltt.:d to landJ(!apins ond 
hl;;auhlyu\¥ the ,ldJI\COnt pl!blic qMtCe. Li&huna on th~: sue w11l ~ approprilatc and tocuSGd on OW 
pi'UJ)I;I'IY 10 mtnuflil~ p1llover in~ the ~urroundin·• lll!t,bborhood. 

Ac:cordinM to § 706.6, all n:q~il'\;d J);Jtl..tnfli P~" ne1:d not ~ locntcd tn a manru:r in \Vhkh thL-.y 
oro 11c:c: ibl · at ttll timcJ How~v~. ~ 706 6 IUnh~t ~tue, thnt "all parl.:m0 fll4i:t.:llo pro\iidt!d 
•hall be de: i~PJW IUitl u~"ft~ ICi ll\lll ullic•ent c " and nunc:uvenna 5p4ce i• ll\oilablc 10 
pcnnit llw Jmkinw and n:m0\141 or' luclcs \vtthuut movtniJ 3ny other 'ctuelc ()n~ pub he .pac.e,· 
The psolinc m-vicc l~lit>n will ~Ct ll\e pJrkul~ r ·qll.ti'Cnh:r\1 for I hi; li~ of lbur l\.1~' c:nltrel}' 
00 tho subJect propmy. Thc:sc ~.1: 4~ lucllrd On Ctlh ·r lltdC: Of thC COl\\ c;iltc:nee ilOI'e 

buildin&- allowing for ufc P'o---dotria.n a;c;c.s to tho •IOrv wttbOIIt th10 IK"et •lY OJ h "''fl!l 1.0 Wiilk 
ncar the pi pump iaJ;mdJ. Tho 5p~&c:c hn'c lx:t:n ~~~~ to c:nllbl~ lbc;ir o.coc:"j, WttMut the 
need to tnoHl a vcbiclo onto publi' I!PJCI), and m.tns:UV\:r I'ICCC115li'Y to ~ntcr ur c;Xtl the spll<!CI 
can all 1.11ke p~~c on tlw property. 

The atDI1on i• prO\'tdtni tho required numbc.r ofon·aitc patlcinjlllpllt und neithctr 1(j dllatiln. nor 
mancuvcn. of ful.!l trucka, will causa impm~tomcnl on any c:xilltiDK loMDI pllrlunp. 11pa~a ou lhu 
ndjocont strecti\. Th~ subj~l l'ropcrty is looaled nf the mtcl'lctlion of two hlrlle! "lret:l , whicb 
will bo nblll to ~fcly 1upport ;any inercn_-o in lrtflie broujl)tt uboul by lhu 'IOnic~ 11t.1tion us~. In 
addition. baaed on U1e cvidrnce in 11M:! r~ottl nnd lho tCJtimony provided durtn~ thu hoil.rin~. the 
de•isn of the ~'SOiinc ~rvica station will oo oblo to accommodate tho nctC!l!lary fuel dchvcry 
tJUck mnncuven enli~ly onsitc. and without tmpmsinK upon on lUI)' cx.i ,IUlJ lepl l]ilrkinll 
1p3cc~ on tho adJil<!cnt &tn!C!IJ Furthermore. thl'! iUbjC!Ct property •• locutcd at th<! inlci'K'Ction of 
two kafic ftlrccu. whtch will bo D..blc lo !lll.fcly auppon ony snc~aloC in lrllffic broutthtahout by the 
proposed ur.c. 

I o f.lcllit.l.te 1111ffic movement on the adja~:ent 11tr~~ the AppliCJnl will uwnll "" unbrol.;cn, 
mi . .:d median on M.ryl:tnJ Avenue along th\: le.n~th ot the •ubject proper!}'. which ~Ill ~rrkt 
runu into, anJ out ol~ the propen}. oruo ~tar)'IAntl A\cnue, to n•hl rum .. only. 1-'r.:\enun~: Jell 
tum3t mto, 01 out or. th.: propo:ny will prc\ent ualll ... con.:l:lttllm tnd quc:uini in the c:a\ttk.turuJ 
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lanes of:vtaryland Avenue. As DDOT stated in its August 20. 2009 repon, '1i}mpacts to public 
space and traffic congestion ate both minimal." 

Concerning harmony with the zone plan. as a special exception use. a gasoline service station at 
this site is pre-deemed compatible with the surrounding C-3-A zone district. The subject 
propeny has historically been used for similar automotive uses, and the applicant has reduced the 
si?.e of the building and the fuel cost sign to improve the look: and operation of me station. The 
Board concludes that the use is comp:nible with the neighborhood and in harmony with tbe 
general purpose and imcm of the Zoning Regulations and Zoning Maps. § 3104.1. 

As noted at the outset of this Order. the proposed convenience store is a matter of right usc in the 
C-3 zone district. Therefore. the Board did not make any particularized findings with respect 10 

its impact. since the use would be permitted on the site and does not lose that stnrus because it 
wiD be established in conjunction with a usc approved by special exception. 

Great weil!ht 

The Board is required to give "grent weight'' to issues and concerns raised by the affected AI C 
and 10 the recommendations made by the Office of Planning. D.C. Official Code§§ l -309.10(d) 
and 6-623.04 (2001 ). Great weight means acknowledgement of the issues and concerns of these 
two entities and an explanation of why the Board did or did not find their views persuasive. 

The Office of Planning filed four reports with the Board. duec of which did not make any 
recommendation, and one of which. the second of the four. recommended denial. This 
recommendation was based almost completety on the Public Space Committee' s denial of n 
request by the applicnnt to use a l.arge amount of pubHc space. By the time of the hearing. 
however. more than seven months after OP's second repon. the use of public space was no 
longer an issue and DOOT was no longer opposed to the application. Therefore. OP's earlier 
recommendation of denial has been replaced by itS subsequent recommendation of approvaJ, 
which the Board accepts. 

The AKC filed several repons with the Board, aJI in opposition to the application. Initially, the 
ANC most strenuously opposed the proposed use of a sitmi ticant amount of public space by the 
service station, and the "'suburban" design model it claimed the station was based on. Both of 
these issues were addressed by the Applicant throughout these proceedings. resulting in a 
reduction ofpublic space usage to the smallest possible. and changes in the design of the station. 
such as the installation of a smaUer fuel cost sign. 

The ANC also objected to se\·eral other aspects of the application, stating that the service station 
usc a.t the proposed comer location would lead 10 an over-concentration of gas stations and 
convenience s tores in the vicinity. The AKC claimed the usc would have a negative effect on 
p:cdcstrinn and vehicular traffic along the adjacent sldcwnlks and streets. resulung in ndvcrsc 
impacts on local businesSt-s and pedestrian flow. The ANC"s filings claborn1ed that the cla1med 
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inadequacy of~ proposed oo-site cin:ul:ltion would le3d to objectionable imp:scts both on- and 
off-site. 1be .o\?\C further alle~ tb3t !be movements of trucks delivering fuel would elimin:ue 
parking spaces 3long public streets, 3nd that lei\ rums into the property from ~Ill) land Avenue 
would ~funher degrude !be traffic en' ironme:nL" Exhibit ~o. 56. 

The ANC's co~ems AS to traffic and pedestrian safety. as well as to the possible loss of on-street 
parking, were considered by the Board. There was conflicting evidence presented with respect to 
whether there "ere other ser.ice stations in the immediate area. but the Board notes that there is 
no "'distance ttpart'' requirement in any of the sections of the Zoning Regulations relevant to this 
application. Funbermore. the ANC represenutive himself stated th:lt there are no other setVice 
stations "'ithin the boundaries of A1'\;C 6A. Hearing Tnmscript (''Trans:') at 416.lines 5-8. 

The proceedings in this application. from filing date to deciSion date, a-anspired over a period of 
16 months, and the application underwent many significant changes along the way. 1be cb:lnges 
improved the design and on-site circulo.tion. and reduced the off-site impacts of the proposed use. 
No leg:sl on-street parking spaces "';n be lost as 3 result of dtis appliC3tton, and once the 
Applicant constructs the raised median. left turns into or out of the property along Maryland 
Avenue will not be permitted. The ANC represenUltive stated that the ANC would \\ithdraw its 
statements that left rums from Mazyland Avenue would be objectionable if the median were 
closed. Trans. at 413, lines 14-17. All of these wnges have reduced the potential for traffic 
congestion and pedesuitlll conflicts to a minimum. and along with the condillOI\3 imposed by this 
Order. wiU enable the servioe station to operate safely. The Board. therefore, di:>agree~ with the 
ANC"s recommendation of denial. 

For all the reasons stated above. the Board concludes tb:u the Applicant bas satisfied the burden 
of proof with respect to a special exception pursWlnt to §§ 743, 706. and 310-;. to e513blish a 
gasoline service station and convenience store at the subject property. Accordingly. Ibis 
application, pursuant tO E.xhibit No. 60. Revised Site Plan, and Exhibit No. 66A. Floor Plan with 
EleV3tion &. Reduced Sign Size. is hereby GRA.'iTED. SUBJECT to me (oUowing 
CONDmO~S: 

I. No extern31 soLtnd amplificat1on system shAll be used. 

2. Delh·cries of psoline shall not be made to the subject property between the hours of 7:00 
a.m. and 9:30a.m. and betv.·een 4:00p.m. ~tnd 7:30p.m. 

3. Deliveries of gasoline sluiJ be nude by tJUcks no longer than 35 feet in length. bumper to 
bumper. 

4. Pump island canopy lighting shall be recessed into the canopy. shall not protrude below the 
canopy. and hall face downward. 

5. Flood lights. 1f used. shall be ~led downwards and shielded in order to avoid light 
spillage on neighboring properties. 
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6. T!.l•h cnci03UR:(!-) shaU be Oi board-on-rodfd cC\n,lniCiion COOSISting of rre~:.ure-ueated 
lumber Trash enclosure(s) are to remain dosed and lod:~d exct:pt for'"~ throwing our 
and ptckin~ up garbage. 

7. The fary;~de material of the COO\enic:ncc tore budding ~haJJ be brick. 

8. The betg.hl of tbe pump i~land canopy <ohull be no taller than I 5 feel. tn conformance with 
II OC\oiR § 2500.4. 

9. The hcaght of the fuel cost :;tgn ~hall be: no taller 1hun eight feet. 

10 Tht: Applicant -;hall imprint dttecuonal arrow' on the pavemenr und po-.t 'ignsge direeting 
v(!htcb. entenng the ite ro uuhr.e fud pumfh 10 the nghl. wh1ch wtll fadliwte safe internal 
.,ito! CJrt"ula.tioo. 

II. The App.acant •hall install. upon DDOT":. ~ue:-t :md pu~ant 10 its standurds, an 
unbroken, r.u-..c:d medjan in the center of \i.lt)land A\'enue for the length of the propeny'!> 
\tlr) land A \'Cnue frontage. 

12 The Jarnbc.:1ping/plantings ~~be maint.:Uncd in a neat and health) manner. 

VOT E: 3-0-2 (Marc D. Loud. Shane L Deum..tn, and Mit:Mel G. Turnbull. 
to Approve; 1~0 Board membe~ (vacant ..Cil"J not panicq>:lting) 

BY ORDER OF THE D.C. BOARD OF Z0~1NG ADJUST~tL"\T 
A majonty of Board members has approved the i:,-;uancc of this order. 

ATTESTEDBY:2~~L...~. P 
JA~llSO~ L. WEL'\BAU~1 
Director. Office or Zoning 

FI~.\L D.\.n: OF ORD~R: JAN 2 ° 20l0 

PUR<.,LAI'-T TO II DC~iR § 3125.9. ~0 ORDER OF THE BOARD SHALL TAKE EFFECT 
Ll\TIL TE.'\ 101 DAYS AFTER IT BECO~fES Fl.'\-\1. PLRSLA,TTO ~ 3125 6. 

PlRSl"·\'T TO II DC~fR ~ 3130. THIS ORDER SHALL '1;0T BE Vo\LID FOR ~fORE 
TH:\~ T\\ 0 YEARS AFTER IT BECO~lES EFFECTIVE C~LESS. WITHC\ SL'CH TWO· 
'E.-\R PER.OD. THE APPUCA~T ALES PLA '\S FOR THE PROPOSFD STRt:crt:RE 
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