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Re: Comments on Proposed Amendment to Aliow·Waiver•ofPtibli<£ Hearing in 
Certain Cases (ZC Case 09~ 13). 

Honorable Members of the Commission: 

This letter supports making changes to potentially exp·edite·cortsiderat:iort•of.requests for zoning 
relief and decisions for a 11mited~range of requesfs·thaf cap b~ cortsidet~~:pytlte ·Board <;jf 
Zoning· A'djustment.. Q:hanges were suggested by the·Office ofPlapning'·ab:a Board of Zoning 
Adjustment. Overall, the idea is worthwhile, but witli'some additi&i.aLidju)otirtents and steps to 
ensure that the overall integrity of the process is maintained and followed, the result could be 
considerably improved. 

On the following double page, I set out the changes you are considering and offer comments 
keyed to those provisions. 

On the final page I offer additional comffients that l e~pe~t·-y.ou wiH:.w:ant .to ·address as you 
proceed with this worthwhile ·effort relating to filing de'adlines imd posting of prop~rties where 
relief is sought that is such that the owner may and has requested the case proceed without a 
public hearing. 

As a practical matter, particularly if you adopt my suggestion for filing case materials well in 
advance, I expect the Board will'fi'ndthe p'rocess being·deY..eipp~d W.ill-lead f0-rna:ny s~tlJ,'a~ioRs 
where the applicant finds it appropriate to ~odify the d~velqp~ent plan and/or. degr~~ o( relief 
requested after being in touch with -the· ANc;•bthers gi¥en~~oliq~~ ·andlor·the"@ffi:c~Us:f'~inanrli'ri'g. 
Such amendments should be anticipated and encouraged t'o 'spar¢•the·need fbrhda:rlttgs when 
there is evidence of agreement between applicant and those.concein.ed. 

Respectfully, 
I .. 

! ~~~~ ~ u~------
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3118 CONSENT EXPEDITED REVIEW CALENDAR- WAIVER OF HEARING 

3118.1 The purpose of this section is to create an expedited review process to be followed 
after an applicant waives their right to a hearing far au addition to one family 
dwelling or flat or new or enlarged aeeessory struetures pursuant to § 223; or for a 
pari{, playground, swimming pool, or athletic field pursuant to§ 209.1.the 
following: 
!!!1 An addition to one-family dwelling or flat or new or enlarged accessory 

structures pursuant to § 223: or 
ill For a park, playground; swimming pool, or athletic field pursuant to§ 209.1. 

3118.2 When an application indicates a waiver of hearing, it shall be placed on the eouseut 
expedited review calendar for the same date as the scheduled hearing and shall 
remain there unless, at least than ten (10) days prior to the hearing date: 
(a) Written opposition to the eouseut expedited review calendar placement is 

submitted by an affected ANC, the Councilmember representing the area in 
which the subject property is located, a person or entity requesting party 
status, or the owner or occupant of any property located within two hundred 
feet (200 ft.) of the subject property; or 

(b) A Board member, including the member designated by the Zoning 
Commission, requests the Director to remove the item from the eouseut 
expedited review calendar. 

3118.3 At least fourteen (14) days prior to each hearing date, the Office of Zoning shall 
provide each Board Member with the eouseut expedited review calendar for that 
date. 

3118.3 Notices of public hearing shall indicate whenever an application has been placed on 
the eouseut expedited review calendar and describe the means by which it may be 
removed. 

3118.4 At least seven (7) days prior to a hearing date, a list of all eouseut expedited review 
calendar items shall be posted on the Office of Zoning website. 

3118.5 The eouseilt expedited review calendar shall be called prior to any hearing. 

3118.6 Applications on a eouseut expedited review calendar may be called and voted on 
together, and no discussion to approve the applications is required. 

3118.7 Orders granting an application approved as a eouseut expedited review calendar 
item need not contain fmdings of facts or conclusions of law, but shall reflect the 
nature ofthe relief granted and any conditions imposed. 

ZONING COMMISSION
District of Columbia

Case No. 09-13
17

ZONING COMMISSION
District of Columbia

Case No. 09-13
17



Comments Regarding §3118.1 

I recommend that the scope of cases to which the expedited case consideration could apply be 
limited, initially, to one-family dwellings and, if flats are also to be included, then only with 
clarification that flats, but only in zone districts where flats are a permitted use (R-4; this 
to avoid "hearing-less" expansion/modification of non-conforming flats that may exist in R-3 
and more restrictive zone districts). 

I also recommend that other types of cases be added only after the Board and Commission 
develop enough experience with the initial class of residential use(s) just identified. However, 
should the Commission wish to also add "parks, playgrounds and swimming pools pursuant to 
§209.1," then this should be done with the clarification that this relates to" parks, playgrounds 
and swimming pools accessory to an existing community center established pursuant to 
§209.1". 

Comments Regarding §3118.2 

While this section notes that ANC and Council members can request that the public hearing 
not be waived, along with members of the Board and designated Zoning Commission member, 
I note the absence of the opportunity for objection by the Office of Planning. If that is not 
intended, should not OP be added to §3118.2(a)? This would be preferable to OP's requesting 
a waiver of the rules should they seek such consideration in unforeseen circumstances. 

Moreover, just as an applicant has a right to withdraw an application at any time, so too must 
the applicant also have the right to withdraw the request for waiver of the hearing, if not up to 
the date of the hearing, then at least up to the ten-day deadline that applies to all others under 
proposed § 3118.2. While applicant's might well have their own reasons for such a 
withdrawal, they could also agree to file such a request and spare those with known objections 
to the need to do so individually, a step that would likely be seen as courteous even if 
opposition remains and appears at the hearing or communicates in writing to the Board. Such 
a request, if filed by an applicant, should not itselfbe allowed to be reversed by the applicant 
as this would be seen as deceptive. 

Comments Regarding §§3118.3 through 3118.7 

I reiterate my testimony's suggestion that the provisions of§ 3118.7 ffuture § 3118.8? See 
below] provide that Orders approving relief set out both "that requested and that granted" to 
document changes made at the applicant's request or Board's direction. This should also apply 
to applicant-requested/modified conditions or conditions added or modified by the Board. 

Moreover, please note that the proposed provisions include two different subsections with the 
same subsection number, 3118.3. Accordingly, the second such subsection should be 
renumbered 3118.4 and all following subsections should be incremented correspondingly. 
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Recommendations for ~dditional,Measm;es Regar.ding,.~venallJRFO:cess•ifa.WaiMer.is, 
Allowable and Requested· 

• Provi'de_-f0r Earlierll'F.iling:ofCase Materials:~i•f A.rmlican.bReguests,WaiveF of Hearing 

T (j"en.s~re that the< o:verall 1process is open an.ditran.sp.<!fent,jtwi.J,l. be.,e~s~p.tial~{orJhe 
publ\~ rxfOrd to be sufficient for the public and reviewing1agene:ies to··ll11<lf~ist;llul·,t1Ae 
scO'pe\rfthe proposed development and.t~lid~r~!l~_st~d,,J]li~.C.fln;be~JJw ac~otp.plished 
by.requ!t::mg_tlfat the· (,lpplicant Bot only)m.qiiiS:t~ai.\Maiwer"'-<?'t1fi~~{fgt>.lf~t-als~i~ultffiiti~t the 
time <i>Stlie ·waiver r¢ql.l.est a full set 0ttll~J!JiR<:!-€.efoa1s Jll(~W~l~.tll.~~se;J2p~reg~.Ji11~~h--M 
days) prior to the publid hearing under~§ 3;bm~~itli{sJ~Jf.fi~i@t\eqpi1;~\!fuJi?~>"9Js.!f<lb.YJ§9r~o 
th~.~NC; ·<;9i.mcil_ l\1ember, along_ wi~]).·;ruaai:Fati~el@se~P-.~<))..illtl>m~!ID.e:lg<!l~{tP. th..e~lt111J.Jic 
Hemjng ~Qtice f•'PiiN:')A·: The PHN sb.<))J!!\fl@.l~is~~lie.r~li.~t~r~i~9.1itt~nsolls .may~·s.ecqr,e 
indi~id~al copies of.the e~tire do~l,lment:.~?J.ll. t4e appl!c&qt or from tile same docl!IDJ.ent 
electronically on fjle with the Office of Zoning .(;:t~ ;:t"pq,f'). Thi~ step wo.uld inform 
those with potential interests in the reque~t~d~reli~'fail ooc\~.rst_gt!'lGil}g; <2f vvhat is pxo.gQsed 
that would seem essent~al to inform a decision.ofs.uppor:t;, pppositim;t, 9r tQ ~eek 
additiorial.informationpnortothetime;tlj.ose;w,ith.such!int_er~_sj~o~oW.~uld.h~Y.e.to.fiJe.any 
objectiow1t0 the -reqNested waiver of pubiic heaong. 

• Provide'.for.Earlier and More· Extended Postirtg.of.Propetti€s•i:fi A.pplieant R€:(!}uests 
Waiv:er of Hearing . . . 

Moreover, to ensure that the general public has ;ample~~0tic;~, th~ .. existing -ptov:isions 
relatinJ~ to the posting of a pr.op€rty must be azyi..§jl'Q€Jhto start the p_o~tiQg in. time to a<}.vise 

.thaui·hearing waiver has been requested.and1where an<!Lby wb.ifn,!.o fiJ~ an)'!.obj~ction to 
the requested waiver (see § 3113 .14 through' 3;l111'\J.2'@1)~..::~sNliPf.~!,\:Ji'G'al.m~tt~r, :it. wm~lq- · 
seem. th_at posting shpuld comm€nce~ within.rtw~o.::oA~iB.~~st<lltMS o.fJth~:<lfat~ thyJ;>,HN~s,are 
mailed\()Ut from the Office .of:Zoning and·.re:w.~iB:!.PP.sJe~<!\':at~ l¢~.§.t.unti!· 10 days .pnm:,t~ .the 
date the·public hearing would be held.~unlessrthertas:e is IZ.emo"'Jed ,fr.orp.. the. E.xpedited 
Review Calendar, in.which case the No.tieeJsb.oull@r;ue.maiB::p>os~ed.t}lliough the dat~ of the 
hearing. In effect, the property should be po,st~<J at. ~b.Q,lJt.tl:t~,saiRe titne the suqpunding 
property owners receive the PHN and,r~ain posted m some tash10n tor all but the last 

, "'F~, ~.-, ,,. ~"tl.f. ~., '• 

ten days, and sometimes all of the day.s~uplt1HtheJ.~ate Qntl).e·heaFiQg.:ifthe~re,qu,ested 
hearing waiver is not granted. 

• Closing of Record for Those Decisions .to Be:0n,JR*p.e@,ited.Re.view Calendar 

If a case remains on the Expedit€d Riev.iew Calerrcd'anflthe cas.e should ·be.aecid~d·!solely on 
the basis of the written record as it existed ten day~ prior. to th~ date the public hearing 
would otherwise have taken place. · This.is to avo.rdl•last-.minute "objections" from 
entering the record with·no opportunity for the applicant (or oth~rs~ to respond. 
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