
To: 

From: 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Office of Zoning 

*** 

MEMORANDUM 

Office of Documents and Administrative Issuance (via-email) 

Sharon S. Schellil::! 
Secretary to the onu;tg Commission 

Date: April 6, 2009 

Re: Publication for the Office of Zoning 

Please publish the following in the D. C. Register on April I 0, 2009: 

I. Z.C. Notice of Proposed Rulemaking (Case No. 09-01). 
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RULEMAKING TRAN5_MITTAL FORM 
TYPE OF RULEMAKING ACTION: EMERGENCY RULES 

FINAL RULES x PROPOSED RULES COMBINED 

DATE AND TIME RECEIVED AGENCY: OFFICE OF ZONING 
Office of Documents use only AGENCY REPRESENTATIVE: SHARON SCH_E_LLI_N 
ADDRESS: 441 4 Street, N.W., Suite 210 South TEI,..6PHON~: 202-727-0340 
TITLE AND DESCRIPTION OF RULES: 

If th~ rulemaking action will amend or repeal existing rules, give a complete citation to the rules being 
amended or repealed: Title 11 (Zpn_ing) Sections 3129, 3130 a_nd -3180. 

FINAL RULES ONLY: Give the D.C. REGISTE_R cit~tjQn an(t date of publication of the Notice of 
Proposed Rulemaking for these rules: OCR _ DATi:: 

COMPLETE CITATION to the statute, regulation, or other legal authority which specifically authorizes the 
issuance of the substance of these rules: Section 1 of the Zoning Act of 1938, approved June 20, 1938 (52 
Stat. 797, 799 D.C. Official Code§ 6-641.01). 

LEGAL CERT!FICATION: -I certify that lhave reviewed the attached rulemaking and, 
in my opinion, the substance of the tex:t of the rvles is le ally sufficient. 

DATe APRILS, 2009 SIGNEO: PHONE: (202) 442-9777 

X FINAL CONDITIONAL NAME: ALAN BERGST N TITLE: SECTION CHIEF 

PROMULGATOR: Name and title of the person legafly authorized to adopt and -promulgate these rules (or 
the name of the board or other body authorized to adopt rules by vote) 
Zoning Commission For The District Of Columbia Title: 

COMPLETE CITATION to the statute, regulation, order, or other legal at.~thority that specifically authorizes 
this person or agency to adopt and promulgate these rules. 

SIGNATURE OF THE PERSON AUTHORizED TO ADOPT RULES OR ATTEST TO THE ADOPTiON OF RULES 
APPROVAL 

DATE OF OF ATTEST: 
APPROVA~-~0 -0 q . ==s:...:.ec_r;_et~ary~to.L-.th~e~Z~on~iung__J__~e--:-~---=:!!~~~"""'---------
OF VOTE: TITLE: Commission PHONE: (202 727-0340 
Office of Documents THIS NOIICE VOL: OCR: DATE: 
use only: PUBLISHED AT: 
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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
NOTICE OF PROPOSED RULEMAKING 

ZC Case No. 09-01 
(Text Amer,dment- 11 DCMR) 

(Text Amendments to Permit Time Extensions for Board of Zo~g Adjustment Orders, 
to Clarify Procedures for Modification of Approved Plans, 

and to Set Filing Fees for Such Requests) 

The Zoning Commission for the District of Columbia, purs'\18llt to its authority under § 1 of the 
Zoning Act of 1938, approved June 20, 1938 (52 ,Stat. 797, D.C. Official Code 2001 § 6-641.01, 
hereby gives notice of its intent to amend§§ 3129,3130, and 3180 of the Zoning Regulations 
(Title 11 DCMR). Section 3129 currently authorizes the Board of Zoning Adjusttnent ("BZA'') 
to consider minor modifications to plans if filed Within siX ( 6) months of an issued BZA order. 
The.proposed amendment to that provision would make the time to request minor modifications 
to approved plans the same as the two year period allowed to file plans for a building permit with 
the Department of Consumer and Regulatory Aff~irs. The proposed amendment to § 3130 would 
codify the Board's inherent authority to grant a time extension to allow more time to file such 
plans and establish the standards to be utilized. The proposed amendment to § 3180 sets the 
filing fee for time extension requests. 

Final rulemaking action shall be taken in not less than thirty (30) days from the date of 
publication of this notice in the D. C. Register. 

The proposed amendments to the Zoning Regulatiotls are as follows, with addition to existing 
provisions shown in bold and underlined text, and deletions to existing provisions shown in 
stri*et:hfeag& tex,t: - . · · 

CHAPTER 31, BOARD OF ZONING ADJUSTMENT RULES OF PRACTICE AND 
PROCEDURE, is amended as follows: 

1. By amending§ 3129, MODIFICATION OF APPROVED PLANS, to read as follows: 

3129 

3129.1 

MODIFICATION OF APPROVED PLANS. 

This section applies to all appeals and applications filed with the Board under 
this chapter~ provided, however, this section only applies to chancery 
applications to the extent specified in § 3134. 

31.29.2 The Board shall consider requests to approve minor modifications to plans 
approved by the Board, as set forth in§§ 3125.7 and 3125.8. The request shall -
be in writing, shall state specifically the modifications requested and 6.~ () 
reasons therefore and include a copy of the plans for which approval is n@r ~ \ 

requested. ~ ~ ~ () 

3129.3 

00 

A request for minor modification of plans shall be filed with the Board ~t~ . 
later than six meath5 two (2) years after the date of the final order approvi\m~ .· ~ 
the application. 2 Cl ~ as 

UJ 

~ ~ 
0 UJ 
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3129.4 All requests for minor modifications of plans shall be served o:o. all other 
parties to the original application at the same titt)e as the request is filed with 
the Board. A party shall have ten (1 0) days within which to submit written 
comments that such party may have concerning the requested modification. 

3129.5 A decision on a request for minor modification of plans shall be made by the 
Board on the ba.Sis of the written request, the plans submitted therewith, and 
any responses thereto from other parties to the original application. 

3129.~ No memeer shall 7rOte Oft a FeE}lieSt for moeif.ieatioB of pl8ftS 1::1Biess t:fte 
1BeHI:B8f parfieifJatetl iB &Btl ¥Otetl OB t:fte erigiBal tleeisiOB 0'1' Featl t:fte Feeortl. 

3129.7 AppFe¥al of 'FOE}\:lest:s fof moeif.ieatioB of appFe¥etlp18BS shall eo limitetl to 
miBO£ moeif.ieatioBS that tie Bot ehaBge ·t:fte material fasts. t:fte BoaFEl Felietl 
1:1poe: iB appHwmg t:fte 8J3plieatio!i. 

3129.6 Approval of requests for modification of approved plans shall be limited 
to minor modifications that do not change the material facts upon.which 
the Board IJast:d its original approval of the application. 

3129.7 A request to modify other aspects of a Board order may be made at 
anyfune, but shall require a hearing. 

3129.8 The scope of a hearing conducted pursuant to§ 3129.7 shall be limited to 
impact.of the modification on the subject of the original application, and 
shall not permit the Boarcfto revisitits orlginal_().ecision. 

2. By amending§ 3130, TIME LIMITS ON BOARD ACTION, as follows: 

(a) By amending§ 3130.1 to read as follows: 

3130.1 No order of the Board authorizing the erection or alteration of a 
stru~ shall be valid for a period longer than two (2) yeats, or one 
(1) year for an· Electronic Equipment Facility, unless, within such 
period, the plans for the erection or alteration are filed for the purposes 
of securing a building permit, except.as permitted in § 3130.6. 

(b) By adding :o.ew §§ 3130.6 through 3130.10 to read as follows: 

3130.6 The Board may grant one extension of the time periods i:o. §§ 3130.1 for 
good cause shown upon the filing of a written request by the applicant 
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before the expiration of the approval; provided, that the Board 
detennines that the following requirements are met: 

(a) The extension request is served on all parties to the application by 
the applicant, and all parties are allowed thirty (30) days to 
respond; 

(b) There is no substantial change in any of the material factS upon 
which the Board based its original approval of the application that 
would undennine the Board's justification for approving the 
original application; and 

(c) The applicant demonstrates that there is good cause for such 
extension, with substantial evidence of one or more of the 
following criteria: 

(1) An inability to obtain sufficient project financing due to 
economic and market conditions beyond the applicant's 
reasonable control; 

(2) An inability to secure all required governm~tal ~gency 
approvals by the expiration date of the Board's order 
because of delays that are beyond the applicant's reasonable 
control; or 

(3) The existence of pending litigation or such other condition, 
circumstance, or factor beyond the applicant's reasonable 
control. 

3130.7 A time extension granted pursuant to§ 3130.6 shall not exceed two 
(2) years, or one (1) year for an Electronic Equipment Facility. 

3130.8 The Board's decision on the request shall be in writing and shall 
become final and effective upon its filing in the record and service 
upon the parties. 

3130.9 A request for a time extension filed at least thirty (30) days prior to 
the date upon which an order is due to expire shall toll the 
expiration date fot the sole purpose of allowing the Board to 
consider the request. 

3130.10 If the request is not decided prior to an order's expiration date, no 
application for a building penili.t may be filed pursuant to the order ZONING COMMISSION
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unless 311d until a decision granting the request becomes final and 
effective pursuant to § 3130.8. 

3. By amending§ 3180, SCHEDULE OF FEES, paragraph 3180.1 (f), read as follows: 

(f) For a time extension, a minor modification of plans or a modification of 
conditions of an order of the Board for .!!!..Owner-ocCl,lpied one-family dwelling, 
or flat, one hundred dollars ($1 00); fot all other applicants, twenty percent (20%) 
of the original filing fee. 

All persons desiring to comment on the subject matter of this proposed rulemaking action should 
file comments in writing no latet than thirty (30) days after the date of publication of this notice 
in the D.C. Register. Comments should be filed with Sharon S. Sehellin, Secretary-to the Zoning 
Commission, Offi~ of Zoning, 441 4th Street, N.W., Suite.200/210-S, Washington, D.C. 20001. 
Copies of this proposed rulemaking action may be obtained at cost by writing to the above 
address. 
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