
 

Lindsley Williams 
3307 Highland Place, NW 

Washington, D.C. 20008-3234 
Land Line: (202) 537-4884 
Email: LWilliams@his.com 

September 15, 2014 
 

Anthony Hood, Chairman and Members 
Zoning Commission of the District of Columbia 
One Judiciary Square, Suite 210-South 
441 Fourth Street, NW 
Washington, DC 20001 
 
Re: Height of Buildings in ZC Case 08-06A (Alternative Language to Certain Advertised 

Text - Title 11, Zoning Regulations – Comprehensive Text Revisions) and Potential 
Benefits from Adapting Many Provisions Already Established in ZC Order 08-06-B 
(Height and its Measurement) as a Preferable Alternative to Height Provisions Now in 
Effect that Would Otherwise Continue with Minor Modifications 

Dear Chairman Hood and Members: 
 
During the first half of September, the Commission heard testimony on the "alternatives" that OP 
recommended earlier this year (found at Exhibit 725 of the record in this case); in that context on 
September 10, I testified and strongly recommended that the Commission also take a fresh look 
at the Order it issued February 7, 2011 (ZC Order 08-06B), copy attached. On re-reading that 
Order, I find the provisions of ZC Order 08-06-B cleaner, more comprehensive, and 
substantively preferable to the recently adopted height definition (for other than Residence 
districts) and the similar, but separate, Residence district rules – neither of which harmonizes as 
fully as the single definition in ZC Order 08-06-B with the provisions of the Height Act of 1910 
(as it existed until May 16 when Federal law changed to allow human occupancy of penthouses). 

ZC Order 08-06-B did not set out any change in the overall definition of "building, height of". 
Instead, it clarified the steps to be taken to determine height rather than having only a definition 
for architects, designers, citizens and the Zoning Administrator to apply. As best as I can 
determine, the definition of "building, height of" was to remain that in effect, that having been 
last amended November 3, 2003, the effective date of the Order in ZC Case 02-35 (DC Register, 
50 DCR 9387), in which: 

Title 11, Zoning Regulations, § 199, DEFINITIONS, § 199.1 [was] amended as follows: 

1) The definition “Building, height of” [was] amended by inserting the following text after the 
first sentence: 

The term curb shall refer to a curb at grade. In the case of a property fronting a bridge or 
a viaduct, the height of the building shall be measured from the lower of the natural grade 
or the finished grade at the middle of the front of the building to the highest point of the 
roof or parapet. ZONING COMMISSION
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2) A new definition, “natural grade,” is added to read as follows: 

Natural grade - the undisturbed level formed without human intervention or, where the 
undisturbed ground level cannot be determined because of an existing building or 
structure, the undisturbed existing grade. 

ZC Order 08-06-B was issued following review of comments received on it by stakeholders, the 
public, and an OP-prepared "Height Worksheet" (Exhibit 50 of ZC Case 08-06-1).  The Order 
provided for rules of application, leaving the definition alone.  Brilliantly, it anticipated a range 
of circumstances the definitions and rules now in effect only partly capture, and then guides the 
Zoning Administrator (and thus property owners, designers and the public) as to how specific 
height determinations are to be made, as follows: 

402.4 When the curb grade has been artificially changed by a bridge, viaduct, embankment, 
ramp, abutment, excavation, tunnel, or other type of artificial elevation or depression, the 
height of a building shall be measured using the first of the following four methods that is 
applicable to the site:  

(a) An elevation or means of determination established for a specific zone elsewhere 
in this title [for possible use at a later stage in revised zoning regulations]. 

(b) An elevation for the site that was determined prior to the effective date of this 
section by the Zoning Administrator, or the Redevelopment Land Agency, its 
predecessors or successors [I would add “plans approved by NCPC and PADC”, 
to the list as well as ‘Small Area Plans’ approved by the DC Council” either 
prior to or after the effective date of this section to the list; of course, the latter 
would only apply if the “curb grade were artificially changed,” etc.];  

(c) A street frontage of the building not affected by the artificial elevation; or 

(d) A level determined by the Zoning Administrator to represent the logical 
continuation of the surrounding street grid where height is not affected by the 
discontinuation of the natural elevation. 

Elsewhere, ZC Order 08-06-B distinguished how measurements would be made for one- and 
two-family dwellings or where all sides of a building were removed from its lot lines by at least 
the height of the building (402.5).   

In that Order’s section 405, it provides for all current allowed exceptions, but usefully adds 
others such as “pergola” and, presciently given forthcoming changes in use of rooftops, “safety 
railings”. 

Concise, elegant, comprehensive and comprehensible, its terms also work sites with slopes 
or rolling topography.   Isn't this preferable to having two similar systems in play, one for 
Residence Districts and another for all other zone districts?  

Other "pluses" for ZC Order 08-06-B is that it contains a diagram, something the Commission 
has stated it prefers; moreover, it independently also provides for measurement in almost 
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identical form to that under the Height Act of 1910, at the property line with a slope allowance of 
2% (consistent with building and public space codes so sidewalks will drain toward the street).1 

You may also find that ZC Order 08-06-B provides a useful starting point for refinement of roof 
structure provisions, except that it was crafted prior to the "penthouse" amendments that became 
effective May 16, 2014 to the Height Act of 1910.   

My analysis of ZC Order 08-06-B’s roof structure provisions is incomplete, but my initial review 
suggests that it not be placed in official regulations exactly as issued, but it is a good start: 

• Appropriately, it already gives six types of roof structure full rights to exceed stated 
height limits (at 403.1(a)(1) through (6)). 
 

• Appropriately, it imposes setback requirements for structures that enclose something, 
presumably higher than four feet (4 ft.).  It may be useful to divide the section into two 
parts, one by-right and the other for situations requiring a special exception, making the 
final “by right” in this section for enclosure whose height is four feet (4 ft.) or less. 
 

• Usefully, it also provides for “appurtenances dedicated to safety, including safety 
railings”.  The meaning of safety railings2 is not in question.  Such railings can, and often 
are, fabricated with sturdy metal posts, with clear glass or closely spaced, highly 
tensioned (stiff) cables filling large areas in between posts and hand rails; if so designed 
and installed, these do not create a sense of mass or bulk when viewed from below (the 
way parapets and balustrades do); essentially clear safety railings should, in my opinion, 
be allowed by right to whatever height safety requires at the edges of buildings, even if 
higher than by-right parapets and balustrades. Other (more opaque) safety railings could 
require BZA review, along with whatever is meant by the overall universe of 
“appurtenances dedicated to safety,” though I would think that what safety may require 
should also be allowed by right, even if in excess of four feet (4 ft.). 
 

• As expressed, the section would require BZA review of “Building components or 
appurtenances dedicated to the environmental sustainability of the building.” I would 
hope that some way could be found to allow such building elements by right, fostering 
sustainability instead of imposing a significant procedural hurdle through the BZA.  
(Some examples of such appurtenances would be useful.)  
 

• Finally, this section’s penthouse provision needs to be expanded to address “human 
occupancy” as recently authorized in the amendments enacted May 16, 2014 to the 
Height Act of 1910. 

                                                
1  ZC Order 08-06-B also states that the systems of measurement should be the same.  But, the Height Act's 

measurement point is to the edge of the sidewalk closest to the property line.  Where there is both a 
“sidewalk" and an additional public space between the sidewalk and the property line ("the public 
parking"), the Height Act could be viewed as more limiting when slope descends, as it usually does, toward 
the street from the property. 

2  "Safety rails" are not among the architectural elements specifically mentioned within the Height Act of 
1910 as amended through May 16, 2014.  
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ZC Order 08-06-B also provides clear, but to me overly restrictive, specifications as to when 
elements on a rooftop must be set back from face wall of buildings.  The Height Act clearly 
requires setbacks when a building faces a street; it is fitting that parallel provisions exist in 
zoning.  The setback provisions in ZC Order 06-08-B impose some restrictions not found in 
present regulations. I would urge fewer restrictions than what was adopted in 2011, but address 
sensitive exposures. Specifically, I would also seek to make measurements on each property be a 
function of data specific to that property or, attributes readily determined such as that other 
property being an historic landmark, a contributing building in an historic district, or located in 
what is now classified as “a receiving zone” – with no metrics needed about that other one. 

The following table lays out the set back requirements that ZC Order 08-06-B would impose if 
put into effect as issued; adjacent columns show what I understand to be the requirements under 
existing zoning regulations and under the Height Act of 1910, and what I would recommend.  

403.2 A structure listed under 
§403.1 (g) through (k) must 
be set back greater than or 
equal to its height above the 
roof on which it is situated 

from: 

By terms 
of:  

ZC Order  
08-06-B 
(2011) as 

issued 

By terms 
of:  

Zoning 
Regulations 

Now in 
Effect 

By terms 
of:  

Height Act 
of 1910, as 
amended 

403.2 A structure listed under 
§403.1 (?) through (?) must be set 
back greater than or equal to its 

height above the roof on which it is 
situated or the top of any parapet or 

balustrade that forms one face of 
that structure from:  

(a) Any wall facing a public 
street; 

Required Required Treated as 
“exterior 

wall” 

Consider revising to apply to any 
street open to the public (thus 
applying to private streets with 
public easement use rights) 

(b) Any wall facing a public 
alley; 

Required Required Treated as 
“exterior 

wall” 

Consider applying only if property 
across alley is an historic landmark or 
contributing building 

(c) Any wall facing a 
courtyard open to a public 
street; 

Required Required Treated as 
“exterior 

wall” 

Consider allowing when wall’s upper 
portion is decorative, as in Kennedy-
Warren tower 

(d) Any wall that maintains a 
setback from and faces a lot 
line; or 

Required Not 
addressed 

Treated as 
“exterior 

wall” 

Consider revising to apply only to 
“required setbacks” 

(e) Any wall that abuts a lot 
line and that is taller than the 
greater of the adjacent 
property’s existing or matter-
of-right height. 

Required Not 
required 

Not 
treated as 

an 
“exterior 

wall: 

Consider revising to:  
(a) apply the adjacent site’s allowed 
height would be by right, but measure 
from face of building wall at its limit 
closest to the adjacent property’s 
common lot line facing a street; but, 
potentially, adding additional height 
allowed if adjacent site is in a 
receiving zone, even if not utilized or 
sought at that time, but 
(b) bar by right if a wall faces an 
adjacent property that is an historic 
landmark or contributing building in 
an historic district, subject to special 
exception approval. 

 



 5 
  

Conclusions: 

I cannot explain all the factors or situations came along leading the Commission to adopt the 
changes it did in 2013 in ZC Case 12-11 relating to “height of buildings”.  When first presented 
to the Zoning Commission, OP asked (Exhibit 1 in that case record) for specific provisions for 
each group of districts: Residence, Commercial, Special, Mixed Use, Waterfront, and Industrial.  
The final order provided one rule for Residence districts (added to Chapter 4's "Height" 
provisions (at section 400), with all others districts following a common definition (at section 
199.1) and any (thus-far never proposed for hearing or rulemaking) limits that could be 
developed and applied to all other zone district groups.  Reviewing the transcripts to the extent 
practical, I could not find a hint of looking at what the Commission had created not too many 
months before leading up to the issuance of ZC Order 08-06-B. 

Thus, as ZRR draws to a close, I urge the Zoning Commission to review and put into effect much 
of the thinking and many of its core “height” provisions it created, but held in abeyance, in ZC 
Order 08-06-B. 

Thank you. 

 

Lindsley Williams 

Appendices Follow: 

A -  ZC Order 08-06-B, as issued 

B –  Section 7 of the Height Act of 1910, with comment about its being a provision that the 
District of Columbia may alter as a legislative matter, subject to Congressional layover 
and review (the “Home Rule Act” provides that Congress alone may alter provisions of 
section 5; the others may be amended by either Congress or the legislative process DC is 
authorized for most other codes in the Home Rule Act. 

C –  “Building, Height of” (for other than Residence Districts) as adopted by ZC Order 12-11, 
with added annotations and notes (e.g., highlighting where “balustrades” are allowed) 

D –  “Building, Height of” for Residence Districts, as adopted by ZC Order 12-11, also with 
added annotations and notes (e.g., showing where “parapets” are allowed, but where there 
are no references whatsoever to “balustrades”) 

  



 6 
  

Appendix A – ZC Order 08-06-B 
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Appendix B – Section 7 of the Height Act of 1910, noting that this section (unlike Section 5) 
may be amended by the District of Columbia as a legislative matter, subject, of course, to normal 
Congressional layover review. 
 

Sec. 7 § 6-601.07. Measurement of building height; parapet walls  
 
For the purposes of this subchapter the height of buildings shall be measured from the level of the 
sidewalk opposite the middle of the front of the building to the highest point of the roof. If the 
building has more than 1 front, the height shall be measured from the elevation of the sidewalk 
opposite the middle of the front that will permit of the greater height.  
 
No parapet walls shall extend above the limit of height, except on nonfireproof dwellings where a 
parapet wall or balustrade of a height not exceeding 4 feet will be permitted above the limit of 
height of building permitted under this subchapter. 
 
HISTORY: June 1, 1910, 36 Stat. 454, ch. 263, § 7;  
 
May 20, 1912, 37 Stat. 114, ch. 124. 

 
Thus, this section of the Height Act prevails now in the event of conflict that results in it being 
more or most restrictive as to both measurement point and having to “count” parapets in 
balustrades in determination of height of buildings (rule of measurement). 
 
The Zoning Commission may want to suggest to the Office of Planning that it explore, with the 
Mayor and Council of the District of Columbia, the potential to develop legislation to revise this 
section to ensure that: 

• The point of measurement is identical under zoning and the Height Act 
• That up to four feet of parapet and balustrade are allowed for buildings, instead of being 

pushed down essentially half a story 
• That safety railings (and other safety-related appurtenances?) are allowed free of height 

limitations or as provided for in applicable zoning or building codes. 
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Appendix C – Building, Height of for all but Residence Districts (section 199.1) annotated 
 

Building, height of – in other than Residence Districts (R), the vertical distance measured from the level of the 
curb,3 opposite the middle of the front of the building to the highest point of the roof or parapet4 or a point 
designated by a specific zone district; in Residence Districts (R) the vertical distance measured at the 
existing grade at the mid-point of the building façade of the principal building that is closest to a street lot 
line to a point designated in the zone district.  Berms or other forms of artificial landscaping shall not be 
included in measuring building height.   
The term curb shall refer to a curb at grade. In the case of a property fronting a bridge or a viaduct, the 
height of the building shall be measured from the lower of the natural grade or the finished grade at the 
middle of the front of the building to the highest point of the roof or parapet or a point designated by a 
specific zone district. 
Unless otherwise restricted or permitted in this title, in those districts in which the height of the building is 
limited to forty feet (40 ft.), the height of the building may be measured from the finished grade level at the 
middle of the front of the building to the ceiling of the top story. 
In those districts in which the height of the building is limited to sixty feet (60 ft.), in the case of a building 
located upon a terrace, the height of building may be measured from the top of the terrace to the highest 
point of the roof or parapet, but the allowance for terrace height shall not exceed five feet (5 ft.). 
Except as provided in § 400.20, where a building is removed from all lot lines by a distance equal to its 
proposed height above grade, the height of building shall be measured from the natural grade at the middle 
of the front of the building to the highest point of the roof or parapet. 
Except as provided in § 400.21, if a building fronts on more than one (1) street, any front may be used to 
determine the maximum height of the building; but the basis for the height of the building shall be 
determined by the width of the street selected as the front of the building. 
Except as provided in § 400.19, in those districts in which the height of building is permitted to be ninety 
feet (90 ft.) or greater, the height of buildings shall be measured to the highest point of the roof excluding 
parapets not exceeding four feet (4 ft.) in height. 

                                                
3 In contrast to measurements in Residence districts, zoning’s measurement of height of buildings in all other zone 

districts is from the level of the “curb at grade … opposite the middle of the front of the building.” Neither the point of 
measurement in Residence districts nor any other zone district is identical to the point of measurement under the Height 
Act of 1910, as amended, which specifies that its height measurement is specified, with restrictions thereon, as follows: 

“… the height of buildings shall be measured from the level of the sidewalk opposite the middle of the front of 
the building to the highest point of the roof. If the building has more than 1 front, the height shall be measured 
from the elevation of the sidewalk opposite the middle of the front that will permit of the greater height. No 
parapet walls shall extend above the limit of height, except on nonfireproof dwellings where a parapet wall or 
balustrade of a height not exceeding 4 feet will be permitted above the limit of height of building permitted 
under this subchapter.” (D.C. Code, § 6-601.07) 

Where the sidewalk extends all the way to the property line, the measurement point is clear, namely the elevation at 
the middle of the front of the building be it built to the property limit or not.  But, where there is an intermediate area 
known as “the public parking” between the edge of the sidewalk facing that property, but separated by “the public 
parking,” the interpretation is unclear (at least to this analyst).  The fact that an area that is officially “the public 
parking” is clad with material similar to a parallel sidewalk does not convert it to “sidewalk” status for purposes of 
the measurement of height under the Height Act of 1910 as amended. 

4 “Parapets” are highlighted in this definition as they appear officially because parapets are not paired with another, 
similar, architectural element that applies in the rule applicable to Residence (“R”) district, “balustrades.”  
“Balustrades” are also regulated by the Height Act and a generally treated as a functional equivalent to “parapets”.   

This omission of “balustrades” in the current definition in the zoning regulations is likely a drafting oversight, but it 
should be corrected if possible or amended if necessary by a more formal process.   In the provisions for Residence 
zones, the allowance for “balustrades” is typically set out as “… excluding parapets and balustrades not exceeding 
four feet (4 ft.) in height.”  That language would appear to be appropriate for all but the first and last instances where 
“parapet” stands alone now; something similar should correct the first and last instances in an appropriate manner. 

 This entire provision has the same inherent limitations apropos the Height Act of 1910 as amended discussed earlier 
that should also be made more explicit.  See Appendix B, above. 
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Appendix D – Building, Height of for Residence Districts (section 400) annotated 
 
Chapter 4, RESIDENCE DISTRICT: HEIGHT, AREA, AND DENSITY REGULATIONS, § 400, HEIGHT 
OF BUILDINGS OR STRUCTURES (R), is amended by adding new § 400.15 through 400.22 to read as 
follows: 

400.15 The height of buildings in R zones shall be measured in accordance with the rules provided in § 400.16 
through 400.21. If more than one (1) of these subsections applies [Sic., grammatically, this should be 
“apply”] to a building, the rule permitting the greater height shall apply.5  

400.16 The building height measuring point (BHMP) shall be established at the existing grade at the mid-point 
of the building façade of the principal building that is closest to a street lot line.6 

400.17 The height of a building with a flat roof shall be measured from the BHMP to the highest point of the roof 
excluding parapets and balustrades not exceeding four feet (4 ft.) in height.7 

400.18 The height of a building with a roof that is not a flat roof shall be measured as follows: 

 (a) From the BHMP to the average level between the highest eave, not including the eave of a dormer 
and the highest point of the roof; and 

 (b) Where there are no eaves, the average level shall be measured between the top of the highest wall 
plate and the highest point of the roof. 

400.19 The height of a building permitted to be ninety feet (90 ft.) shall be measured from the BHMP to the 
highest point of the roof excluding parapets and balustrades not exceeding four feet (4 ft.) in height. 

400.20 Where a building is removed from all lot lines by a distance equal to its proposed height above grade, the 
height of building shall be measured from the BHMP to the highest point of the roof or parapet.  

400.21 If a building fronts on more than one (1) street, any front may be used to determine street frontage; but the 
basis for measuring the height of the building shall be established by the street selected as the front of the 
building.8 

400.22 A conforming structure in existence on June 14, 2013 that would have been rendered nonconforming as a 
result of the adoption of amendments to this section made in Z.C. Order No. 12-11 shall be deemed 
conforming; provided that the height of the structure may neither be increased or extended. 
 

                                                
5  The provisions in this section are solely those under the Zoning Regulations in R districts.  The rules for all other zones 

appear elsewhere in this document.  Moreover, the Height Act of 1910, as amended, is separate and may impose greater 
restrictions in any zone district and, if so, the more restrictive applies.  This is particularly likely in locations where 
both specify a limit of “90 feet” but from two different measuring points and opposing treatment of parapets and 
balustrades, in which the zoning regulations provide an allowance of up to four feet (4 ft.) but the Height Act considers 
as part of the overall maximum allowed height. 

6 Thus, while there is apparent discretion when both or all sides of a building either face on the property line, as in a 
corner lot, or are an identical distance from them, this is effectively limited by operation of section 400.21. 

7 The provision could be moot if the property is in a location where overall height is limited by the provisions of the 
Height Act of 1910, as amended, particularly its provisions that overall height limits include parapets and balustrades. 

8 Thus, where a building faces more than one street, for example on a corner lot, the “street frontage” that is utilized 
determines the street along whose axis the mid-point of that building’s façade on that street is the base from which that 
building’s height is measured. 


